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ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

MANOEL   JOAQUIN    SO AYlEii,— Appellant ;    GEORGE    RAHN   and    Others,— Re- 
spondents ■*  The  PRINCE  OF  SAXE  COBOURG.    Lad'd.  [Dec.   18,  18:58]. 

To  justify  the  resort  by  a  master  of  a  ship  to  a  Bottomry  Bond,  it  is  requisite  by 
Maritime  Law,  that  the  advances  should  be  merely  to  enable  the  ship  to  refit ; 
or  to  pay  for  the  repairs  and  despatch  of  the  vessel  for  the  completion  of  her 
voyage':  and  that  the  master  should  be  unable  to  obtain  such  advances  upon 
personal  credit  [3  Moo.  P.C.  9]. 

The  jurisdiction  of  the  Court  of  Admiralty  in  cases  of  Bottomry  Bond,  is  founded 
on  the  e.xistence  of  necessity,  arising  from  the  want  of  personal  credit  [3 
Moo.  P.C.  10,  11]. 

The  sale  of  a  Bottomry  Bond,  pursuant  to  public  'advertisement,  by  auction,  to 
the  lowest  bidder,  in  a  foreign  port,  by  the  master  of  a  ship,  is  not  sufficient 
to  discharge  a  purchaser  of  the  Bottomry  Bond  from  making  reasonable 
enquiries  that  the  master  is,  under  the  circumstances,  justified  in  granting 
the  Bond  [3  Moo.  P.C.  10]. 

A  Bottomry  Bond  on  the  ship,  freight,  and  cargo,  sold  at  public  auction,  in  a 
foreign  port,  by  the  master  and  part  owner  of  the  ship,  there  being  an  agent 
of  the  charterer  and  sole  owner  of  the  cargo,  willing  to  advance,  on  personal 
credit  of  the  owner  of  the  cargo,  for  the  necessary  repairs  of  the  ship,  under 
the  circumstances,  pronounced  against. 

Seinhle. — The  master,  though  the  original  hypothecator  of  the  ship,  and  a  part 
owner,  is  not  precluded,  by  the  practice  of  the  Court  of  Admiralty,  from 
joining  his  co-owners  in  impugning  the  Bond  [3  Moo.  P.C.  10]. 

This  was  originally  a  cause  of  Bottomry,  promoted  and  brought  in  the  Hioh 
Court  of  Admiralty,  by  the  Appellant,  Manoel  Joaquin  Soares,  the  London  Agent  of 
[2]  Messrs.  Le  Cesne,  Guillot  and  Co.,  of  Lisbon,  merchants,  the  legal  holder  of  a 
IJottomry  Bond,  on  the  ship,  Prince  of  Saxe  Cobourg,  her  cargo  and  freight,  against 
George  Rahn,  and  John  Ladd,  the  principal  owners  of  the  ship,  and  Nathan  Mayer 
Rothschild,  the  charterer  of  the  vessel,  and  sole  owner  of  the  cargo. 

The  question  arose  upon  the  validity  of  a  Bond  taken  up  at  Lisbon  by  Ladd,  the 
Master  of  the  vessel ;  the  charterer  of  the  vessel  and  sole  owner  of  the  caro-o  having 
an  authorized  agent  there,  who  it  appeared  had  waited  upon  the  Master,  and  in- 
formed him  personally,  and  also  in  writing,  of  his  character  of  agent  for  the  owner, 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  the  Chief 
Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine],  and  the  Right  Hon.  Dr. 
Lushington. 
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and  expressed  himself  ready  and  willing  to  advance  any  money  necessary  to  repair 
the  ship  on  the  personal  credit  of  the  owner. 

It  did  not,  however,  appear  that  the  holders  of  the  Bond  were  aware  of  this  fact 
at  the  time  the  Bond  was  executed,  of  which  they  became  the  purchasers  in  the 
following  manner  :  — 

In  the  month  of  June  1836,  (the  ship  being  in  the  port  of  Lisbon,  bound,  with 
a  cargo  of  quicksilver,  from  the  port  of  Cadiz  to  London,)  it  was  publicly  advertised 
at  Lisbon,  that  on  Thursday,  the  23rd  of  that  month,  a  sale  by  auction  would  take 
place  at  the  Exchange  of  that  city  at  the  accustomed  hour,  to  the  lowest  bidder,  of  a 
loan  on  bottomry,  of  the  sum  of  2000  milreis,  more  or  less,  which  was  required  to 
[3]  defray  the  expenses  occasioned  by  the  vessel  having  been  forced  to  put  into  the 
port  of  Lisbon. 

At  this  sale  Messrs.  Le  Cesne,  Guillot  and  Co.  attended  and  became  bidders,  and 
after  the  sale  had  proceeded  in  usual  course,  the  Bond  was  adjudged  to  them,  as 
having  offered  to  take  it  at  6  per  cent,  premium,  the  lowest  rate  bid. 

The  Bond  was  duly  executed  for  the  sum  of  £6i2  5s.  with  interest  after  the 
above  rate,  and  the  money  paid  to  the  Master,  whereupon  the  ship  proceeded  on  her 
voyage,  and  arrived  in  due  course  in  the  port  of  London,  when,  payment  being 
refused,  a  warrant  was  obtained  to  arrest  the  ship,  and  an  action  commenced  upon 
the  Bond  at  the  instance  of  the  Appellant. 

The  action  was  resisted  and  the  Bond  impeached  on  the  ground  that  the  funds 
necessary  for  the  repairs  of  the  ship  might  have  been  obtained,  and  were  in  fact 
tendered,  liy  the  agent  of  the  owner  of  the  cargo  and  charterer  of  the  vessel,  on  the 
personal  credit  of  the  owner,  and  that  there  was  no  such  case  of  "  unprovided 
necessity  "  as  justified  the  resort  to  a  Bond  of  Hypothecation.  Various  circumstances 
also  were  pleaded  and  proof  produced,  showing  the  Master's  knowledge  that  such 
credit  might  be  obtained, — of  steps  taken  by  him, — by  putting  the  vessel  under  con- 
signment to  one  James,  and  allowing  him  to  discharge  the  cargo  for  which  com- 
mission was  charged,  one  moiety  lieing  charged  by  the  Master,  and  which,  being 
contrary  to  the  commercial  usage  of  the  owners'  (Rothschild's)  house,  was  refused, 
whereupon  the  Master  had  hypothecated  the  ship,  not  merely  for  the  amount  of  the 
supplies,  but  to  cover  such  commission. 

On  the  12th  of  May  1837,  the  Judge  of  the  High  Court  of  Admiralty  (Sir  John 
Nicholl),  by  an  Interlo-[4]-cutory  Decree,  pronounced  against  the  force  and  validity 
of  the  Bond  (reported,  3  Hagg.  Adm.  Rep.  387). 

From  this  sentence  the  holders  of  the  Bond  appealed  to  Her  Majesty  in  Council. 

Sir  William  FoUett,  Q.C.,  and  Dr.  Addams,  for  the  Appellant. — There  is  no 
question  that  the  Master  of  the  ship,  being  a  part  owner,  had  a  right  to  consign  the 
vessel  to  whoever  he  liked  for  the  purpose  of  repairing ;  he  was  not  bound  to  con- 
sign it  to  the  agent  of  the  owner  of  the  cargo.  But  it  is  said  that  the  Master 
uiiMit  have  got  the  necessary  advances  for  the  repairs  of  the  ship  from  the  agent  of 
the  owner  of  the  cargo  without  resorting  to  a  Bottomry  Bond.  Of  this  fact  Messrs. 
Le  Cesne,  Guillot,  and  Co.,  the  holders  of  the  Bottomry  Bond,  were  entirely  ignorant  ; 
they  knew  nothing  of  the  correspondence  between  the  master  of  the  ship  and  the 
agent  of  the  owner  of  the  cargo,  or  of  the  willingness  of  the  agent  to  advance  the 
necessary  amount  for  the  repairs  at  the  personal  credit  of  the  owner  of  the  cargo. 
The  Bond  being  publicly  advertised,  Le  Cesne,  Guillot,  and  Co.  go  into  the  market 
at  Li-sbon,  where  sales  of  Bottomry  are  common  and  matters  of  frequent  occurrence, 
and  the  Bond  is  adjudged  to  them  as  having  offered  to  take  it  at  the  lowest  rate. 
Such  advance  was  perfectly  legal  by  the  usage  of  Lisl)on,  and  the  sale  having  been 
allowed  to  pass  off"  without  any  warning  of  any  illegality  in  the  Master's  conduct, 
Messrs.  Le  Cesne,  Guillot  and  Co.  did  not  and  could  not  suspect  that  any  objection 
would  possibly  arise  to  the  validity  of  the  transaction.  The  [5]  circumstance  of 
the  Bond  being  advertised  for  public  auction  was  sufficient  to  show  that  there  was 
an  unprovided  necessity,  the  publicity  of  which  was  sufficient  to  dispense  with  in- 
quiries on  the  part  of  the  lenders  as  to  the  actual  existence  of  the  ship :  even  if  there 
was  evidence  that  they  made  no  inquiry. 

Ladd,  the  Master  Vjy  whom  the  hypothecation  was  made,  and  who  is  one  of 
the  part  owners  of  the  sliip,  now  claims  an  interest  and  joins  with  the  owners  of  the 
cargo  in  their  defence  to  the  Bond :   such  a  defence  is  collusive  and  contrary  to 
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justice.  If  the  Bond  is  not  good  against  the  ship  and  cargo  to  its  whole  extent,  at 
any  rate  it  is  to  the  extent  of  the  interest  of  the  Master,  who  as  part  owner  had  a 
right,  so  far  as  his  interest  in  the  ship  is  concerned,  to  pledge  it  by  Bottomry  Bond. 
Abbott,  on  Shipping  (edit,  by  Shoe,  i;!0).  The  Nehvn  (1  Hagg.  Adni.  176).  The 
Court  can  regulate  the  quantum  and  reduce  the  Bond.     The  Augusta  (1  Dodson,  283). 

The  Queen's  Advocate  (Sir  John  Dodson)  and  Dr.  Harding  for  the  Respondents. — 
The  only  question  is,  whether  the  ship  was  in  such  a  state  of  unprovided  necessity 
as  to  warrant  the  Master  resorting  to  a  Bottomry  Bond.  To  justify  a  Master  of 
a  ship  resorting  to  a  Bottomry  Bond  there  must  be  a  double  necessity  :  first  a  necessity 
for  repairs,  or  supplies,  and  then  an  absence  of  personal  credit,  Ueathorn  v. 
DiiiJiiKj  (1  Moore's  P.O.  Cases,  5).  The  Rhadanwntht  (1  Dodson,  201).  The 
Ale.xniidtr  (1  Dodson,  278).  A  Bottomry  Bond  can  be  validly  given  only  where  the 
funds  necessary  cannot  be  raised  on  [6]  personal  security  ;  in  the  present  case  the 
necessary  funds  might  have  been  procured  on  personal  credit,  the  charterer  of  the 
ship  and  sole  owner  of  the  cargo  having  an  authorised  agent  at  Lisbon  who  offered 
to  advance  all  the  necessary  funds  on  the  personal  credit  of  the  owner.  We  admit 
that  the  owner  or  part  owner,  to  the  extent  of  his  respective  interest,  may  hy- 
pothecate the  ship,  but  that  is  not  a  Bottomry  Bond ;  a  Court  of  Admiralty  has  no 
jurisdiction  over  it,  for  there  must  be  maritime  risk  to  give  a  Maritime  Court 
jurisdiction  to  entertain  the  suit. 

Sir  William  Follett,  in  reply — Referred  to  Johnson  v.  Shipper  (2  Ld.  Raym.  892), 
Abbot,  on  Shipping  (edit,  by  Siiee,  129),  and  to  Ueathorn  v.  Bnrling  (1  Moore's  P.C. 
Cases,  5). 

The  Right  Hon.  Dr.  Lushington  (May  10,  18:59). — This  is  an  Appeal  from  the 
High  Court  of  Admiralty,  which  by  its  Decree,  hearing  date  the  12th  of  May  1837, 
pronounced  against  the  validity  of  a  Bottcmry  Bond,  the  subject  of  this  suit. 

There  is  no  material  difference  between  the  parties  as  to  the  facts  of  the  case. 
They  lie  in  a  very  narrow  compass. 

In  the  month  of  May  1836,  the  vessel  being  hired  by  the  house  of  Messrs. 
Rothschild,  of  London,  with  a  cargo  of  quicksilver,  left  the  port  of  Cadiz,  on  a 
voyage  to  London ;  in  consequence  of  having  sprung  a  leak,  she  made  for  Lisbon, 
and  arrived  at  Belem,  which  is  about  four  miles  below  that  poi't,  on  the  31st  [7]  of 
May,  or  the  first  of  June.  Ladd,  the  Master,  who  was  a  part  owner,  was  informed 
Ijy  a  clerk  of  Finnie  and  Co.,  that  their  house  were  the  agents  and  correspondents 
of  Messrs.  Rothschild;  that  they  were  prepared  to  take  charge  of  the  vessel;  to 
make  preparations  for  the  repairs,  and  also  to  make  every  necessary  advance.  To 
this  communication  the  master  replied,  that  he  was  already  in  the  hands  of  the 
agents  of  Messrs.  Rothschild  ;  and  it  appears  that  a  Mr.  James  had  (by  himself  or 
clerk)  already  made  some  application  to  the  Master  to  consign  the  vessel  to  him. 
On  further  ex|)lanation  with  the  house  of  Messrs.  Finnie  and  Co.,  the  vessel  was 
\  laced  under  their  charge,  and  600  packages,  part  of  the  cargo,  unladen.  At  this 
time  the  Master  took  the  vessel  from  Messrs.  Finnie  and  Co.,  and  consigned  it  to 
Mr.  Henry  James ;  and  it  is  alleged  that  his  reason  for  so  doing  was,  that  Messrs. 
Finnie  and  Co.  refused  to  charge  any  commission,  being  accustomed  not  to  do  so  with 
respect  to  vessels  freighted  by  Messrs.  Rothschild  ;  at  the  same  time,  however,  Messrs. 
Finnie  and  Co.  declared  their  willingness  to  make  every  necessary  advance,  and 
to  pay  all  the  expenses  requisite  for  setting  forth  the  ship  to  sea. 

Repairs  to  a  small  amount  were  then  done,  and  the  cargo  was  reladen  ;  in  the 
account    there    appears    a   charge    for   commission    on    the   cargo,    amounting   to 
£366  13s.  5d.,  the  shipwright's  bill  being  .£59  18s.  Id. 

In  the  latter  end  of  June  a  correspondence  took  place  between  Ladd,  the  Master, 
and  Messrs.  Finnie  and  Co.,  whether  they  would  advance,  on  account  of  Messrs. 
Rothschild,  the  amount  required  to  defray  the  expense  of  repairs,  and  other 
customary  and  usual  charges  incurred,  to  which  Messrs.  Finnie  and  Co.  replied  that 
upon  examination  of  the  accounts,  they  were  [8]  willing  to  pay  such  expenses  and 
charges  as  would  have  been  made  had  the  business  remained  in  their  hands.  In 
these  letters  the  Master  had  declared  that  he  must  grant  a  Bottomry  Bond  on  the 
ship  and  cargo.  The  result  then  is,  that  Messrs.  Finnie  and  Co.  declined  to  ad- 
vance money  to  cover  the  commission,  conceiving  the  same  to  be  unnecessary,  though 
they  were  willing  to  advance  for  all  other  necessary  expenses. 
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The  Master  then  advertized  for  a  loan  on  Bottomry,  by  public  auction.  The 
lowest  bidders  were  Messrs.  Le  Cesne,  Guillot,  and  Co.,  who  purchased  the  Bond, 
at  sis  per  cent,  premium,  and  the  Master  granted  to  them  a  Bottomry  Bond  on  ship, 
cargo,  and  freight,  at  that  rate  of  maritime  interest.  The  amount  for  which  the  Bond 
was  granted  being  £642  5s.  Od. 

In  the  Act  or  Petition  it  is  alleged  on  behalf  of  Messrs.  Le  Cesne,  Guillot  and 
Co.,  that  they  neither  knew,  nor  had  any  reason  to  believe,  that  the  owner  of  the 
ship  or  cargo  had  any  authorized  agent  or  correspondent  in  Lisbon,  or  that  the 
Master  had  any  instructions  to  apply  to  Messrs.  Finnie  and  Co.  in  case  of  need; 
or  that  he  was  furnished  with  any  letter  of  credit  to  them,  or  any  introduction 
whatever  to  their  house  of  trade. 

In  considering  the  law  applicable  to  this  state  of  facts,  it  may  be  expedient 
to  advert  to  the  principles  on  which  the  validity  of  Bottomry  Bonds  have  always 
been  made  to  rest  in  the  Court  of  Admiralty.  In  the  large  majority  of  cases  the 
Master  is  neither  owner  nor  part  owner  of  the  ship  or  cargo ;  when  he  takes  up 
money  on  Bottomry,  he  pledges  the  property  of  others,  and  that,  too,  upon  maritime 
interest,  which  frequently  is  extremely  high,  and  very  onerous  to  the  owners.  To 
justify  him  in  such  an  act,  and  to  warrant  the  foreign  merchant  [9]  advancing  his 
money  on  valid  security,  it  is  requisite,  by  the  Maritime  Law,  that  the  advances  shall 
be  merely  to  enable  the  ship  to  refit,  or  to  pay  for  the  repairs  and  dispatch  of  the 
vessel,  for  the  completion  of  her  voyage,  and  that  the  master  shall  be  unable  to 
obtain  the  same  on  personal  credit. 

This  rule  has  always  been  rigidly  maintained,  and  with  no  other  qualification 
than  that  which  justice  and  the  interests  of  commerce  necessarily  call  for.  If  the 
foreign  merchant,  after  due  inquiry,  shall  have  reasonable  ground  for  concluding 
that  the  repairs  are  necessary,  and  that  the  money  cannot  be  raised  on  personal 
credit,  then  his  security  on  the  ship  and  cargo  shall  not  be  impeached,  or  invalidated, 
because  it  might  happen,  that  notwithstanding  his  reasonable  and  bona  fide  inquiries, 
the  repairs  were  not  necessary  or  the  money  might  have  been  had  on  personal 
credit. 

In  the  present  case,  tlieir  Loidships  are  satisfied  that  all  the  advances  necessary 
to  be  made  to  enable  the  ship  to  complete  her  voyage  might  have  been  had  on 
personal  credit ;  and  on  the  part  of  the  Bottomry  Bond  holders,  it  is  not  alleged 
that  any  inquiry  was  made,  as  to  any  of  the  facts  or  circumstances  relating  to  the 
ship  ;  the  validity  of  the  Bond,  it  is  said,  must  be  upheld,  because  the  Bond  was 
bought  at  public  auction,  by  Mes.srs.  Le  Cesne,  Guillot,  and  Co.,  after  public  advertise- 
ment. It  is  contended,  that  these  circumstances  are  suflicient  to  render  all  inquiry 
on  the  part  of  the  lenders  on  Bottomry  unnecessary  ;  but  their  Lordships  cannot 
assent  to  this  doctrine;  which,  if  admitted,  might  be  attended  with  consequences  very 
pernicious  to  the  mercantile  marine  of  this  kingdom. 

[10]  In  the  first  place  it  may  be  observed,  that  advertisements,  and  the  sale  of 
Bottomry  Bonds,  have  not  for  their  direct  object  the  publicity  of  any 
of  the  transactions  attending  the  ship,  or  the  credit  of  the  master. 
The  principal  object  in  view  by  such  proceeding  is,  to  produce  a  Bond 
at  the  lowest  rate  of  interest,  by  inducing  public  competition  ;  analogous  to  this  is 
the  common  practice  of  sending  circulars  to  different  houses  of  trade,  inquiring  if 
they  are  willing  to  advance  money  on  Bottomry,  and  at  what  rate,  for  the  voyage  in 
question  :  but  we  are  clearly  of  opinion,  that  neither  precedent  nor  principle,  nor 
the  consideration  of  the  real  advantage  of  commerce,  would  sanction  us  in  con- 
sidering those  circumstances  as  sufficient  to  dispense  with  all  inquiry  on  the  part  of 
the  lenders. 

The  foreign  merchant  ought  to  know,  that  the  master's  authority  to  bind  the  ship 
and  cargo  by  a  Bottomry  Bond  is  founded  on  necessity  alone  ;  and  that  it  is  his 
duty,  before  he  takes  a  security  so  onerously  affecting  the  property  of  others,  to 
satisfy  himself  by  a  reasonable  inquiry,  that  the  circumstances  of  the  case  justify 
the  master  in  this  exercise  of  his  authority.  No  such  inquiry  having  taken  place 
in  this  case,  we  think  that  the  Judgment  of  the  Court  below  was  right,  and  that  the 
Appeal  must  be  dismissed. 

In  the  course  of  the  argument  it  lias  i)een  said,  that  the  Master,  Ladd,  liein^ 
a  part  owner  of  this  vessel,  could  not  be  heard,  so  far  as  applied  to  his  own  interest, 
to  set  up  the  defence,  which  might  be  good  for  his  co-owners  ;  but  however  that 
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might  lie  before  another  tribunal,  such  argument  catmot  avail  in  the  Court  of 
Admiralty,  because  the  authority  [11]  of  that  Court,  in  the  case  of  Bottomry 
Bond,  is  founded  upon  the  existence  of,  and  necessity  arising  from,  the  want  of 
personal  credit;  and  unless  that  fact  be  established,  or,  at  least,  after  due  inquiry, 
the  credible  appearance  of  such  necessity,  the  Court  of  Admiralty  has  no  jurisdiction 
to  enforce  the  Bond.  It  is  not,  in  the  received  meaning  of  the  term.  Bottomry  Bond 
at  all,  and  of  other  bonds,  the  Court  of  Admiralty  has  no  cognizance. 

[Mews'  Dig.  tit.  SHIPPING,  A.  X.  Bottomut,  2.  Validity,  a.  b.  S.C,  below,  3 
Hagg.  Adm.  387.  Explained  in  I'ontida  (The),  1884,  9  P.D.  177;  and  see  note 
to  Heathorn  v.  Barling,  1836,  1  Moo.  P.C.  14.  By  s.  18  of  the  Judicature  Act, 
1873  (36  and  37  Vict.  c.  66),  and  s.  4  (3)  of  the  Judicature  Act,  1891  (54  and 
55  Vict.  c.  53),  the  jurisdiction  of  the  Judicial  Committee  upon  any  judgment  or 
order  of  the  High  Court  of  Admiralty  was,  except  as  to  Prize,  transferred  to 
the  Court  of  Appeal.] 


ON  APPEAL  FROM  THE  EQUITY  SIDE  OF  THE  SUPREME  COURT  OF 
JUDICATURE  AT  FORT  WILLIAM,  IN  BENGAL. 

SREE    MliTTY   BISSNOSOONDERY   DABEE,    and   kwaiXx^x—AppdlanU; 
RAJAH  BURRODACAUNT  ^(yi—Eespondent*  [February  12,  1839]. 

Leave  given  to  restore  an  appeal  dismissed  for  want  of  prosecution;  the  Appel- 
lants' agent,  though  instructed  to  prevent  the  dismissal  of  the  appeal,  not 
having  received  the  transcript  until  after  the  expiration  of  a  year  and  a 
day  from  the  time  of  the  allowance  of  the  appeal,  and  the  Respondent  having 
in  consequence  thereof  obtained  an  order  of  dismissal. 

This  was  a  motion  for  leave  to  restore  an  appeal  which  had  been  dismissed  for 
want  of  prosecution. 

The  original  suit  was  instituted  by  the  Respondent  against  the  mortgagees  of 
certain  Pergunnahs  for  redemption  of  the  mortgage,  and  to  set  aside  the  sale  of 
[12]  one,  made  in  pursuance  of  the  powers  contained  in  the  mortgage  deed,  as 
fraudulent  and  void;   and  for  the  usual  accounts. 

After  various  preliminary  proceedings,  and  the  filing  of  a  supplemental  and 
cross  bill,  the  cause  came  on  for  hearing,  before  Sir  John  Peter  Grant,  one  of  the 
puisne  Judges  of  the  Supreme  Court,  who  on  the  11th  of  April  1835  made  a  Decree, 
by  which  the  sale  in  question  was  declared  null  and  void  ;  and  a  reference  directed  to 
the  master  to  take  an  account  of  the  rents  and  profits  of  the  Pergunnah  accrued  since 
the  date  of  the  sale. 

This  Decree  was  subsequently  affirmed  on  a  rehearing  (Sir  John  Malkin,  dis- 
sentient,) by  the  whole  Court,  on  the  10th  of  May  1836. 

From  this  decision,  the  Appellants  appealed  to  His  late  Majesty  in  Council,  and 
having  filed  their  petition  for  leave  to  appeal  within  the  six  months  allowed  for 
that  purpose,  obtained  the  final  order  for  such  permission  on  the  9th  of  February 
1837.  The  Respondent  having  obtained  and  forwarded  a  copy  of  the  proceedings 
in  the  suit  to  his  agents  in  England,  and  no  steps  having  Iseen  taken  by  the  Appel- 
lants to  prosecute  the  appeal  witliin  the  ordinary  time,  (viz.  a  year  and  a  day,)  the 
Respondent,  on  the  12th  of  May  1838,  presented  a  petition  in  the  usual  form,  to  dis- 
miss the  appeal  for  want  of  prosecution,  accompanied  by  an  afiidavit,  stating  that 
the  Appellants  had  taken  no  steps  to  prosecute  the  appeal,  and  praying  also  for  costs. 
The  petition  came  on  for  hearing  on  the  16th,  when  the  Court  ordered  the  appeal 
to  be  dismissed  with  costs,  including  the  costs  of  the  transcript,  which  were  directed 

*  Present:  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Jus- 
tice Erskine,  and  the  Right  Hon.  Dr.  Lushington.  Privy  Councillor, — Assessor, 
Sir  Edward  Hyde  East,  Bart. 
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to  be  taxed  by  a  Master  of  the  Common  Pleas.  This  order  was  confiriaed  by  Her 
Majesty  in  Council  on  the  Stii  of  June  following. 

[13]  On  the  21sl  November  1838,  the  Appellants  presented  a  petition  to  rescind 
the  order  for  dismissal,  and  for  liberty  to  jjroseoute  the  appeal.  The  petition  was 
supported  by  the  affidavit  of  their  agents  in  England,  whicli  after  detailing  the 
nature  of  the  proceedings,  and  the  circumstances  above  stated,  proceeded  to  depose 
that  it  ajjpeared  from  the  papers  in  the  cause,  that  the  transcript  was  not  certified 
by  the  Chief  Justice  until  the  11th  of  December  1837;  that  on  the  8th  of  January 
1838  they  received  a  letter  from  the  Appellants'  solicitor  in  India,  dated  19th  of 
August  1837,  directing  them  to  retain  counsel  on  the  appeal,  and  informing  them 
that  the  delay  which  had  taken  place  in  procuring  the  appeal  papers,  which  were 
very  voluminous,  containing  upwards  of  5000  folios,  had  been  occasioned  by  the  Re- 
spondent's agent  having  first  bespoke  the  copy  of  the  transcrijjt,  but  that  they  would 
be  forwarded  at  the  earliest  opjiortunity,  and  instructing  them  if  the  Respondent 
should  urge  the  hearing  of  the  appeal  before  the  papers  should  reach  England,  to 
delay  the  hearing  until  their  arrival ;  that  on  tlie  receijjt  of  tlie  above  letter,  they 
made  inquiry  at  the  Council  office,  and  ascertained  that  the  Respondent  had  not  at 
that  time  taken  any  steps  t'o  dismiss  the  appeal,  and  that  it  was  not  until  the  month 
of  July  that  they  discovered  that  the  order  of  the  16th  of  May  1838  had  been  made, 
but  that  the  same  had  not,  ujd  to  that  day,  been  delivered  out  of  the  Council  office, 
by  reason,  as  they  were  informed,  of  some  doubts  having  arisen  respecting  the  ques- 
tion of  costs ;  that  the  copy  of  the  transcript  did  not  arrive  in  England  until  the 
month  of  August,  in  consequence  whereof  the  agents  were  unable  to  take  any  steps 
to  stay  the  proceedings  to  dismiss  the  appeal :  they  stated  also  the  [14]  value  of  the 
property  in  issue  to  be  of  great  amount,  exceeding  38  lacs  of  rupees,  or  £380,000. 

In  opposition  to  the  motion,  an  affidavit  was  made  by  the  Respondent's  solicitor, 
who  had  lately  arrived  in  England,  contradicting  the  statement  respecting  the  cause 
of  delay  in  the  Respondent's  first  obtaining  his  copy  of  the  transcript,  and  affirm- 
ing that  the  Appellants'  agent  in  Bengal  had  ample  notice  of  the  Respondent's  in- 
tention to  proceed  to  dismiss  the  appeal  for  want  of  prosecution,  to  enable  him  to 
have  forwarded  the  transcript  in  due  time.  He  stated  also  that  the  Appellants 
being  Hindoo  women  of  rank,  had  availed  themselves  of  the  privileges  of  their  caste, 
and  had  thrown  every  impediment  in  the  way  of  the  suit,  by  evading  personal  service 
of  the  orders  of  the  Court,  which  had  only  at  last  been  eiiected  after  the  whole  pro- 
cess of  contempt  had  been  exhausted. 

Mr.  Campbell,  and  Mr.  C.  Austin,  for  the  Appellants,  now  moved  to  restore  the 
appeal,  contending  that  the  Respondent  having  bespoke  the  fir.st  copy  of  the  tran- 
script, the  Appellants  were  necessarily  precluded  from  forwarding  their  copy  within 
the  limited  time  ;  they  relied  on  the  discretionary  power  of  the  Court  to  let  in  the 
appeal  at  any  time,  notwithstanding  the  period  usually  limited  had  elapsed. 

Mr.  G.  Richards,  and  Mr.  Turton,  for  the  Respondent,  insisted  on  the  grounds 
detailed  in  their  affidavit,  and  the  regularity  of  their  proceedings,  and  objected  to 
the  Appellants  being  let  in  to  appeal  under  any  terms. 

[15]  Lord  Brougham. — We  are  all  of  opinion  that  under  thi'  circumstances  of 
the  ease  the  laches  of  the  Appellants  cannot  ju.stify  our  shutting  them  out  from 
their  appeal,  and  that  the  order  therefore  of  the  16th  of  May  1837  must  be  rescinded  ; 
but  upon  the  terms  of  their  paying  the  costs  incurred  by  the  Respondents  in  India 
as  well  as  here,  consequent  on  the  order  of  dismissal,  which  are  not  costs  in  the  cause, 
and  giving  security  to  the  amount  of  £500  for  the  contingent  costs  here,  such 
security  to  be  perfected  within  two  months. 

See  Rajundennirain  Rue  v.  Bijai  Govind  Sing,  1  Moore,  P.C.  Cases,  117,  and  cases 

ih.  127-1.3.3-139. 

[S.C.  2  Moo.  Ind.  App.  128.  As  to  pre.sent  conditions  of  appeal  from  Bengal,  to 
Privy  Council,  see  Letters  Patent  of  the  28th  Dec.  1865,  arts.  39-42  (Stat.  R.  and 
0.  l?ev.  iv.  93-95) ;  Code  of  Civ.  Proc.  (Act  xiv.  of  1882),  ss.  595,  et  seq.;  and  Civ. 
I'ror.  Amend.  Art  (Act  vii.  of '1888),  s.  57]. 
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ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  JAMAICA. 

WELLWOOD  BYShOV, —AppeUant;   ANTHONY  MICHEL  JONES,— 
Rei^pondent*  [May  9,  1839]. 

Inrolmeiit  of  Decree,  by  one  of  the  Defendants  to  a  suit  for  carrying  into 
effect  the  trusts  of  a  Will,  five  months  after  the  Decree,  during  the  infancy 
and  absence  of  the  Plaintiff  from  the  Island,  at  the  cost  of  the  e.state :  Held 
by  the  Judicial  Committee  on  ajipeal,  not  to  have  been  done  with  improper 
haste,  the  infants  being  properly  represented  according  to  the  practice  of 
Jamaica,  and  an  Order  of  the  Court  of  Cliancery  of  the  Island,  under  such 
circumstances,  vacating  the  inrolment,  reversed. 

This  was  an  appeal  from  an  order  of  His  Excellency  the  Marquis  of  Sligo,  the 
Governor  of  Jamaica,  sitting  [16]  as  chancellor,  for  vacating  the  inrohneut  of  a 
Decree  made  and  duly  inrolled  in  tlie  High  Court  of  Chancery  in  the  Island,  in  a 
cause  wherein  the  Respondent  and  his  two  brothers  were  Plaintiff's,  and  the  Appel- 
lant and  Pierre  Albert  were  Defendants. 

The  oi)ject  of  the  suit  w^as  the  administration  of  the  Will  of  Anthony  Jones,  the 
father  of  the  Plaintiffs,  who  being  infants  and  under  the  age  of  sixteen,  the  then 
Chancellor,  in  conformity  to  the  practice  of  the  Court,  (';)  nominated  and  appointed 
the  Register  of  the  Court  their  pntche'vn  amy  to  prosecute  the  suit  on  their  behalf. 
The  suit  was  prosecuted  in  regular  form,  and  the  Decree  made  in  due  course  on  the 
24th  of  September  1832,  and  inrolled  on  the  2Sth  of  February  1833,  on  motion  by 
the  Appellant. 

[17]  On  tJie  13th  December  1834,  the  Respondent  attained  his  age  of  twenty-one 
years  and  in  the  month  of  December  1835  be  presented  a  petition  praying  that  the  in- 
rolment of  the  Decree  might  be  vacated,  and  the  costs  thereof  paid  by  the  Appellant, 
with  the  costs  of  the  petition,  and  that  the  Respondent  might  be  at  liberty  to  pre- 
sent a  petition  for  a  rehearing  of  the  cause.  The  grounds  stated  in  the  petition 
were  his  non-age  and  absence  from  tlie  Island,  and  lie  also  alleged  that  he  was  not 
sufficiently  represented  in  the  cause,  and  that  the  Decree  was  not  drawn  up  accord- 
ing to  the  terms  pronounced  liy  tlie  Court;  and  prayed  leave  to  refer  in  evidence 
thereof  to  the  indorsements  on  the  briefs  of  the  Counsel  in  the  cause. 

The  Appellant  filed  an  affidavit  in  reply  to  this  petition,  setting  forth  the  circum- 
stances under  which  the  cause  arose,  and  the  various  proceedings  taken  in  it,  and 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Erskine,  and  the 
Right  Hon.  Dr.  Lushiugton. 

(a)  In  reply  to  the  question  of  the  Commissioners  of  Enquiry  into  the  Ad- 
ministration of  Criminal  and  Civil  Justice  in  the  West  Indies,  whether  the  Court  of 
Chancery  of  Jamaica  exercised  any  and  what  jurisdiction  in  regard  to  infants  and 
the  appointment  of  guardians  to  their  persons  and  estates,  the  then  Attorney-General 
of  the  Island,  William  Burge,  Esq.,  and  the  Registrar  of  the  Court,  Thomas  Groser, 
Esq.,  both  stated  the  practice  to  be,  that  if  the  infant  is  sixteen  years  of  age  or 
upwards,  he  nominates  his  own  guardian,  either  by  appearing  in  open  court  on 
motion,  by  waiting  on  the  Chancellor  at  his  house  when  the  Court  is  not  sitting,  or 
by  letter,  or  other  notification  annexed  or  suljscribed  to  the  petition  praying  for 
the  appointment ;  and  that  when  the  infant  is  under  that  age,  or  absent  from  the 
Island,  the  application  is  made  by  petition  and  affidavit,  where  all  the  circumstances 
in  relation  to  the  affinity  of  the  parties  are  brought  before  the  Chancellor,  and  the 
same  is  heard,  if  contested  in  open  court ;  but  if  no  caveat  is  entered  at  the 
Registrar's  Office,  a  recognizance,  conditioned  to  account,  issues  as  of  course,  which 
is  entered  into  with  a  surety  before  a  Master,  and  on  the  return  of  which,  letters  of 
guardianship  issue  under  the  broad  seal.  West  Ind.  Rep.  Jamaica,  June  1827,  p. 
145,  204,  290. 

See  also  Rules  sxxii.,  Ixxiii.,  and  Ixxv.  of  the  Court  of  Chancery  of  Jamaica,  by 
R.  Russell,  Jamaica  1841. 
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insisting  that  they  were  regidar,  and  according  to  the  usual  course  of  practice  of 
the  Court,  and  that  the  Respondent's  petition  ought  to  be  dismissed  with  costs. 
Pierre  Albert,  the  other  Defendant  in  the  cause,  also  filed  an  aflBdavit  to  the  same 
effect. 

On  the  1st  of  March  1836  the  petition  came  on  to  be  heard  before  the  Governor, 
as  Chancellor,  when,  after  a  long  discussion,  his  Excellency  was  pleased  to  declare 
that  the  petitioner,  Anthony  Michel  Jones,  was  not  represented  efficiently  in  the 
Island  at  the  time  of  the  inrohiient,  and  that  therefore  it  should  be  vacated,  and  the 
costs  of  it  paid  by  the  Appellant;  and  it  was  directed  accordingly.  Against  this 
order  the  Appellant  appealed  to  Her  Majesty  in  Council,  and  prayed  that  the  same 
might  be  reversed,  for  the  following  reasons  :  — 

I.  Because  the  allegations  that  the  Respondent  was  [18]  not  efficiently  repre- 
sented at  the  time  of  the  inrolment,  and  that  his  interests  in  the  cause  were  neglected, 
was  untrue,  and  wholly  unsupported  by  any  evidence  on  the  part  of  the  Respondent, 
and  were  disproved  by  the  Appellant's  evidence  ;  and  although  the  professed  objec- 
tion to  the  inrolment  was,  that  it  prevented  a  rehearing  of  the  cause  in  the  Colonial 
Court,  yet  the  Respondent  had  not  alleged  any  error  in  the  Decree,  or  any  particular 
matter,  in  respect  of  which  he  was  aggrieved  by  the  Decree,  or  entitled  to  have  a  re- 
hearing of  the  cause. 

II.  Because  no  case  of  fraud,  or  surprise,  or  irregularity  as  to  the  inrolment 
of  the  Decree  was  proved,  or  even  alleged,  as  a  reason  for  having  the  inrolment 
vacated. 

III.  Because,  having  regard  to  the  allegations  in  the  petition  for  vacating  the 
inrolment,  the  affidavit  of  the  Appellant  did  not  contain  any  matter  which  is  scan- 
dalous or  impertinent;  nor  was  the  question  as  to  the  alleged  scandal  and  impertin- 
ence regularly  brought  before  the  Court  in  such  a  manner  as  to  authorize  the  Court 
to  pronounce  any  decision  upon  it. 

The  Respondent  relied  upon  the  order  appealed  from,  and  prayed  that  it  might 
be  affirmed  with  costs,  for  the  following  reasons:  — 

I.  Because  the  inrolment  of  the  Decree  ought  not  to  have  been  procured  by  the 
Appellant,  Hyslop,  during  the  infancy  of  the  three  complainants,  in  the  suit  for 
whom  he  had  been  appointed  a  trustee ;  and  because  the  suit  was  adverse,  and  the 
rights  and  interests  of  the  Respondent,  Anthony  Michel  Jones,  and  of  his  two 
brothers,  the  other  complainants,  were  not  protected  in  the  suit ;  and  the  inrolment 
was  otherwise  improper. 

II.  Because  the  order  appealed  from  was  just  and  [19]  proper  under  the  facts 
which  appeared  before  the  Court  below,  upon  the  petition  and  affidavits,  and  in  the 
proceedings  in  the  cause. 

Mr.  Burge,  Q.C.,  and  Mr.  Stuart,  Q.C.,  for  the  Appellants,  argued  on  the  objec- 
tions set  forth  in  the  above  reasons,  and  referred  to  Barties  v.  Wilson  (1  Ru.ss.  and 
Myl.  486),  WarJIe  v.  Carter  (Myl.  and  Cr.  28.3),  Piccoff  v.  Loffgo?i  (5  Ves.  703). 

Mr.  Rennells  and  the  Respondent,  in  person,  cited  Kemp  v.  Squire  (1  Ves.  Sen. 
205).     Anon  (1  Ves.  Sen.  325). 

Mr.  Baron  Parke  (Dec.  5). — This  is  an  appeal  against  an  order  of  the  Court  of 
Chancery  in  Jamaica  on  the  petition  of  tlie  Respondent,  by  which  the  inrolment  of 
a  Decree  was  vacated. 

A  bill  was  filed  by  the  Respondent  and  his  brother  infants,  by  the  Registrar  of 
the  Court  of  Chancery,  as  their  next  friend,  again.st  the  Appellant,  and  Pierre  Albert, 
as  the  Executors  of  their  father,  for  establishing  his  Will  and  Codicil,  and  executing 
th','  trusts  thereof,  and  an  account  and  other  purposes;  and  there  was  also  a  petition 
and  order  for  a  receiver. 

This  suit  appears  to  have  been  fairly  instituted  by  direction  of  Albert,  who  had 
administered  a  part  of  the  funds  himself,  and  was  fearful,  and  not  without  apparent 
reason  at  the  time,  that  the  estate  of  the  infant  would  suffer  by  the  supposed  mal- 
administration of  the  residue  by  the  Apjiellant. 

In  June  1828,  the  Appellant  put  in  his  answer,  and  Albert  put  in  his  in  January 
1829. 

[20]  On  the  7th  of  September  1831,  the  cau.se  was  heard,  and  a  Decree  made, 
referring  it  to  the  Master  to  take  an  account  of  the  Testator's  estate. 

A  report  was  made,  excejitions  taken  to  it,  and  on  the  2ith  of  September  1832, 
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the  cause  came  on  to  be  lieard  on  exceptions  and  further  direetionK,  and  a  Decree 
was  jironounced  on  that  day,  by  which,  anionf;:st  other  thinf^s,  the  Appellant  was 
ordered  to  be  reinstated  as  executor  and  trustee,  and  to  carry  into  execution  the 
trusts  of  the  Testator's  Will,  and  that  the  receiver  should  be  discharged. 

The  Decree  was  duly  inrolled  on  the  28th  of  February  18;i3. 

On  the  l.'5th  of  Decenil)er  1834  the  Respondent  attained  his  age  of  21  years,  and 
on  the  31st  of  December  1835  petitioned  the  Chancellor  to  have  the  inrolment  vacated, 
stating  that  the  Appellant  had  caused  the  Decree  to  be  inrolled  before  his  majority, 
and  in  his  absence  from  the  Island,  and  where  he  had  no  real  irrochein  amy,  but 
only  a  nominal  one,  the  officer  of  the  Court,  by  which  proceedings  he  was  prevented 
from  presenting  a  petition  for  a  rehearing,  and  driven  to  the  expensive  process  of 
tiling  an  original  Bill  to  impeach  the  Decree;  the  petitioner  also  stated  that  his 
estate  had  been  injured  by  the  payment  of  i;GOO  for  costs  of  the  inrolment,  and 
that  the  suit  was  conducted  on  behalf  of  the  said  Respondent  by  Pierre  Albert  and 
his  solicitor,  and  that  by  reason  of  the  infants'  interests  having  been  neglected, 
the  petitioner  was  apprehensive  that  material  errors  had  crept  into  the  Decree.  It 
contained,  however,  no  statement  of  any  such  errors;  but  prayed  that  the  inrolment 
should  be  vacated,  the  costs  paid  by  the  Appellant,  and  the  petitioner  allowed  to 
present  a  petition  for  rehearing. 

The  Appellant  filed  an  affidavit  in  amswer  to  this  [21]  petition,  in  which  he 
stated  that  the  suit  was  carried  on  against  him  adversely  from  beginning  to  end ; 
that  the  Decree  being  in  vindication  of  his  character,  as  trustee  and  executor,  was 
properly  inrolled  at  the  exjiense  of  the  estate ;  that  the  suit  was  carried  on  by 
Albert  and  his  solicitors,  but  that  the  interests  of  the  infants  were  attended  to  by 
separate  Counsel ;  that  one  of  them,  Mr.  Middleton,  had  indulged  in  invective 
against  him,  beyond  the  fair  liberty  of  speech.  He  also  denied  all  collusion  with 
Albert  or  his  solicitors,  and  all  privity  to  any  neglect  of  the  interests  of  the  infants, 
and  stilted,  that  if  there  was  any  collusion  or  neglect,  it  was  the  fault  of  the  Counsel, 
for  overlooking  it. 

Albert,  also  filed  an  affidavit  in  answer  to  the  petition,  in  which  he  stated,  that 
the  suit  was  carried  on  by  his  own  solicitor,  but  that  it  was  instituted  for  the  pur- 
pose of  protecting  the  rights  of  the  infants;  he  also  shielded  himself  from  the 
imputation  of  negligence,  as  well  as  obtaining  a  discharge  from  the  trusts  on  a 
fair  investigation  of  the  accounts,  which  he  was  advised  hj  Counsel  could  only  be 
accomplished  through  the  medium  of  the  Court.  He  also  stated  that  the  infants 
having  no  male  relations,  or  other  person  in  the  Island  interested  in  their  welfare, 
it  was  oidy  open  to  pursue  the  usual  course,  by  ol>taining  the  appointment  of  the 
Registrar  as  jirochein  amy;  and  though  the  Registrar  did  not  actively  interfere, 
he  had  the  power  of  doing  so,  if  he  had  considered  it  necessary  for  the  protection 
of  the  infants'  rights. 

On  the  1st  of  March  1836  the  petition  came  on  to  be  heard  before  the  Marquis 
of  Sligo,  the  then  Governor  and  Chancellor,  who  was  pleased,  by  his  order  of  that 
date,  to  declare  that  the  petitioner  was  not  represented  [22]  efficiently  in  the  Island 
at  the  time  of  the  inrolment  of  the  Decree,  which  he  therefore  ordered  to  be  vacated, 
and  the  costs  paid  by  Hyslop,  the  Appellant,  together  with  the  costs  of  the  peti- 
tioner and  Albert;  his  Lordship  also  ordered,  that  the  matter  in  the  Appellant's 
affidavit,  impugning  the  character  of  the  Counsel,  should  be  expunged  without  a 
reference  to  the  Master. 

The  Appeal  was  against  this  order,  upon  two  grounds: 

First.  That  the  inrolment  took  place  regularly  and  properly  : 

Second.  That  the  matter  was  not  scandalous  and  impertinent,  and  that  the  t|ues- 
tion,  as  to  the  alleged  scandal,  was  not  brought  before  the  Court,  so  as  to  enable 
it  to  pronounce  any  decision  upon  it. 

The  second  object  was  scarcely  touched  upon  by  the  Counsel  for  the  Appellant, 
and  not  pressed,  and  it  is  unnecessary  to  give  any  opinion  upon  it,  as  their  Lord- 
ships are  in  favour  of  the  Appellant  on  the  other  ground. 

The  order  on  this  petition  cannot  be  supported,  on  the  ground  that  it  was  an 
application  to  the  favour  of  the  Court,  to  have  a  regular  inrolment  vacated,  on 
terms,  by  reason  of  the  infancy  and  absence  of  the  Respondent,  or  by  reason  of 
some  error  or  mistake  in  the  Decree,  in  not  agreeing  with  the  notes  of  Counsel,  or 
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otherwise,  for  no  such  case  is  made  out  by  it.  It  is  indeed  suggested,  that  on 
account  of  the  neglect  of  the  interests  of  the  infants  in  the  conduct  of  the  cause, 
some  material  errors  might  have  arisen  from  a  variance  between  the  notes  of 
Counsel  and  the  Decree,  but  the  particular  variance  was  not  alleged,  nor  any  proof 
given  of  any  such  error  or  mistake.  Nor  indeed  was  any  such  error  pointed  out 
at  the  Bar,  in  the  course  of  the  argument;  nor  if  it  had  been  an  appjlication  to  the 
[23]  favour  of  the  Court,  could  the  order  have  inflicted  the  payment  of  costs  upon 
the  Appellant. 

The  only  question  as  to  this  order  is  whether  the  inrolment  of  the  Decree  was 
regular.  If  it  was,  the  order  cannot  be  supported,  which  sets  the  inrolment  aside, 
and  makes  the  Appellant  pay  the  costs.  Supposing  the  suit  to  have  been  regularly 
instituted,  and  a  proper  prochein  amy  appointed,  and  therefore  to  be  on  the  same 
footing  as  an^ordinary  suit,  it  is  clear  that  the  inrolment  was  strictly  regular.  The 
Appellant  having  a  Decree  in  his  favour  was  entitled  to  have  it  put  in  due  form 
and  completed  by  inrolment,  and  if  the  practice  requires  no  pi'ecise  time  to  inter- 
vene, there  appears  no  reason  why  it  should  not  be  done  immediatelJ^  The  case 
before  Lord  Hardwicke,  (Anon.  1  Ves.  Sen.  326,)  in  which  he  set  aside  an  inrolment 
as  being  done  too  quickly,  was  doubted  by  Lord  Cottenham  in  Wardle  v.  Carter 
(1  Mylne  and  Cr.  283) :  but  supposing  it  to  be  rightly  decided,  certainly  there  was 
no  iuqaroper  haste  in  this  case,  as  an  interval  of  more  than  five  months  intervened. 
The  case  before  Lord  Hardwicke  seems  to  have  been  an  application  to  the  favour  of 
the  Court,  and  it  was  compared  to  the  setting  aside  a  regular  judgment  in  a  Court 
of  Law. 

The  only  objection  to  the  order  therefore  is,  that  the  suit  was  improperly  con- 
stituted, on  the  ground  that  the  infants  had  not  a  proper  prochein  aiinj. 

The  answer  to  that  objection  is,  that  there  is  no  dispute  about  the  practice  of 
the  Island  in  such  cases;  and  to  that  practice  we  must  adhere:  and  if  such  practice 
be  wrong,  and  the  infants  not  properly  represented,  the  effect  would  be,  not  that  the 
inrolment  would  be  irregular,  but  that  the  whole  suit  would  be  [24]  ineffectual,  and 
the  infants  in  no  way  be  bound  or  aft'ected  by  it. 

We  are,  therefore,  of  opinion  that  the  Appeal  must  be  allowed,  and  the  order 
reversed. 

[Mews'  Dig.  tit.  INFANT,  G.  Proceedings  by  and  against,  4,  b.] 


RE  KAY'S  PATENT  *  [June  13,  1839]. 

Extension  of  Patent  granted ;  pending  a  suit  respecting  the  validity  of  the 

original  Letters  Patent. 

This  was  an  application  for  a  prolongation  of  the  term  of  Letters  Patent, 
granted  the  26th  of  July  1825,  to  the  Petitioner,  James  Kay,  for  new  and  improved 
machinery  for  preparing  and  spinning  flax,  hemp,  and  other  fibrous  substances, 
by  power. 

A  caveat  was  entered,  and  an  objection  taken  on  the  hearing,  that  the  validity 
of  the  Patent  was  disputed,  and  was  at  that  time  the  subject  of  a  suit  in  Chancery. 
The  Attorney-General  (Sir  John  Campbell),  on  the  part  of  the  Crown,  expressed 
his  opinion  that  the  matter  of  the  Patent  not  being  res  judicata,  but  only  lis 
pendens,  the  public  had  not  such  an  interest  as  would  justify  his  opposing  the  ex- 
tension of  the  Patent,  if  their  Lordships  should  think  the  merits  sufficient. 

Sir  Frederick  Pollock,  Q.C.,  for  the  Petitioner,  after  proving  the  usual  notices, 
being  about  to  show  the  want  of  adequate  compensation,  their  Lordships  called  on 

Mr.  Cresswell,  Q.C.,  the  Counsel  for  the  parties  [25]  entering  the  caveat,  to  state 
the  grounds  of  opposition  ;  which  being  deemed  insufficient,  their  Lordships  granted 
an  extension  of  the  Patent  for  three  years  ; 

*  Present:  Lord  Lyndhurst,  Lord  Brougham,  Sir  Herbert  Jenner,  and  the 
Right  Hon.  Dr.  Lushington. 
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Lord  Brougliam  observing,  that  if  the  Judicial  Coiiuiiittee  had  neeu  that  the 
Patent  upon  the  face  of  it  was  manifestly  and  grossly  illegal,  they  would  not  advise 
Her  Majesty  to  grant  an  extension  of  it;  tliough  such  extension  would  not  beneht 
the  party  obtaining  it,  if  the  Patent  in  the  first  instance  was  invalid  ;  but  that  if 
they  postponed  giving  their  decision  until  the  result  of  the  suits  then  pending  were 
known,  the  Patent  would  in  the  mean  time  expire  (see  Bodmer's  Patent,  2  Moore, 
P.C.  Cases,  471  ;  and  2  and  3  Vict.,  c.  67),  and  being  of  opinion,  that  upon  the  merits 
shown,  the  Patentee  ought  to  have  some  extension,  their  Lordships  would  advise 
such  for  the  period  of  three  years  (the  Patent  was  ultimately  determined  not  to  be 
valid,  on  the  ground  that  the  invention  was  not  new.  Kai/  v.  Marshall,  1  Myl.  and 
Craig.  373  ;  1  Beaven,  535 ;  5  Bing.,  N.C.,  492  ;  8  Clk.  and  Fin.  245  [2  Web.  P.C.  36]). 

[Mews'  Dig.  tit.  PATENT,  F.  2.  Renewal  and  Extension,  a.  S.C.  1  Wei).  P.C.  568. 
On  point  (i.)  as  to  deduction  of  law  expenses  from  profits  (1  Web.  P.C.  572),  see 
In  re  Beit's  Patent,  1862,  1  Moo.  P.C.  (N.S.),  G2  ;  In  re  GaUoway's  Patent,  1843, 
1  Web.  P.C.  729;  In  re  Robert's  Patent,  1839,  1  Web.  P.C.  575;  (ii.)  as  to 
no  extension  where  patent  manifestly  bad,  .see  /n  re  Stoney's  Patent,  1888, 
5  R.  P.C.  522.  The  practice  on  petitions  for  extension  is  now  regulated  by 
s.  25  of  the  Patents  Act  1883  (46  and  47  Vict.  c.  57),  and  rules  scheduled  to 
0.  in  C.  of  26ih  Nov.  1897  (Stat,  R.  and  O.  1899,  p.  1837).] 


[26]  IN  THE  MATTER  OF  AN  APPEAL  FROM  THE  SUPREME   COURT 

OF  THE  MAURITIUS. 

JAMES  LAING  (Collector  of  the  Revenue  in  the  Mauritius), — Appellant; 
C.  T.  INGHAM  and  Oihevs,— Respondents  *  [Dec.  5,  1839]. 

Leave  to  appeal  against  a  decision  pronounced  in  1819,  and  in  which  no  step 
had  been  taken  for  two  years  previous  to  the  application,  refused. 

Semble.  The  Crown  has  no  greater  right  than  the  subject  to  be  let  in  to  appeal, 
in  a  general  case  in  which  it,s  interests  are  concerned. 

This  was  an  application  on  the  part  of  the  Colonial  Government,  for  leave  to 
enter  an  Appeal  against  a  sentence  pronounced  by  the  Court  of  Appeal,  in  the 
Mauritius,  on  the  4th  of  February  1819. 

In  1817  the  property  of  M.  Ducray,  a  resident  in  the  Island,  was  seized  under 
legal  process,  and  brought  to  sale.  Various  creditors  put  in  claims  to  be  paid  out 
of  the  proceeds,  including  the  government  collector  of  revenue,  who  claimed  the 
sum  of  8600  piastres,  due  to  the  colonial  government,  from  Ducray,  for  certain 
duties  payable  by  him  in  respect  of  six  .stills  which  he  had  upon  his  estate. 

The  collector  claimed  a  preference  in  respect  of  this  debt,  as  due  to  the  Crown  ; 
which  was  opposed  by  the  Respondents,  who  were  creditors  of  Ducray,  and  whose 
debt  had  accrued  previous  to  that  due  to  the  Crown. 

The  claim  of  the  collector  was  founded  on  the  2098  article  of  the  Code  Civil, 
which  is  the  law  of  the  Island. 

The  question  came  before  the  Court  of  First  In-[27]-stance  on  the  20th  of  October 
1818,  when  that  Court  disallowed  the  claim  of  priority  over  the  Respondents'  debt ; 
resting  their  judgment  on  the  second  part  of  the  same  article. 

From  this  decision  the  Appellant  ajipealed  to  the  Court  of  Appeal,  which  on  the 
4th  of  February  1819  affirmed  the  judgment  of  the  Court  of  First  Instance. 

No  appeal  was  prayed  against  this  sentence  within  the  time  limited  by  the 
Charter,  viz.,  fourteen  days  after  the  sentence  made:  but  on  the  19tli  of  October 
1837  an  application  was  made  to  the  Court  of  Appeal  to  allow  the  appeal,  which 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the 
Right  Hon.  Dr.  Lushington. 
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was  in  effect  refused,  the  Court  beiug  of  opinion  that  if  it  could  admit  the  appeal 
it  had  no  power  to  require  security  for  costs  from  the  Crown. 

In  July  1839  a  petition  was  presented  to  Her  Majesty  in  Council  for  leave  to 
appeal  against  tlie  Decree  of  the  4th  February  1819. 

The  Attorney-General  (Sir  John  Campbell)  now  moved  for  the  admission  of  the 
appeal  under  the  general  power  of  the  Crown  to  admit  appeals  notwithstanding 
the  terms  directed  by  the  Charter  had  not  been  complied  with  (see  Copy  of  Charter, 
Clarke's  Colonial  Law,  594-597).  He  stated  the  delay  to  have  been  occasioned  by 
the  necessity  there  had  been  of  consulting  the  Government  at  home  and  the  law- 
officers  of  the  Crown  upon  the  legality  of  the  sentence  and  the  expediency  of  the 
appeal. 

Lord  Brougham. — Their  Lordships  are  all  of  opinion  that  this  application  is 
too  late.  It  is  not  a  question  of  the  sufficiency  [28]  of  the  security  offered  in  the 
Court  below  :  of  that,  that  Court  would  be  the  sole  judge,  Cambernoii  v.  Eyruirjnurd 
(1  Knapp,  P.C.  Cases,  251),  but  whether,  two  years  having  elapsed  without  any 
proceedings  being  taken,  the  Crown  shall  now  be  let  in  to  dispute  a  decision  pro- 
nounced in  1819.  There  is  no  greater  right  in  the  Crown,  in  a  general  case  in- 
volving its  interests,  to  come  in  after  such  a  delay,  than  there  would  be  in  any 
ordinary  subject.  The  question  involved  is  certainly  one  of  great  importance,  but 
it  may  Ije  raised  in  anotlier  case :  it  is  too  late  to  re-open  this. 

[Mews'  Dig.  tit.  APPEAL,  I.  Kight  to  :  General  Principles  ;  also  tit.  COLONY, 
III.  Appeals  to  Privy  Council,  1,  6  a;  also  tit.  CROWN,  1;  Law  Officers.  1. 
As  to  conditions  of  appeal  to  Privy  Council  from  Mauritius,  see  Orders  in 
Council  of  April  13,  1831,  and  Dec.  12,  1894  {Mauritius  Laws  Rev.  I.  97;  Stat. 
R.  and  0.  1899,  pp.  1693,  1701).] 


ON  APPEAL  FROM   THE   Sl'PREME   COURT   OF  JUDICATURE,  AT 
FORT  WILLIAM,  IN  BENGAL. 

JOHN   (^kUy^Vi— Appellant ;   ROBERT   CRAIGIE   HALKET,— ^f«/janrfen<  * 
[Dec.  5,  1839;  July  4,  8,  1840]. 

The  21st  Geo.  III.,  c.  70,  s.  24,  protecting  Provincial  Magistrates  in  India  from 
actions  for  any  wrong  or  injury  done  by  them  in  the  exercise  of  their 
Judicial  Offices,  does  not  confer  unlimited  protection,  but  places  them  on  the 
same  footing  as  those  of  English  Courts  of  a  similar  jurisdiction,  and  only 
gives  them  an  exemption  from  liability  when  acting  buna  fide  in  cases  in 
which  they  have  mistakenly  acted  without  jurisdiction  [3  Moo.  P.C.  75]. 

Trespass  will  not  lie  against  a  Judge  for  acting  judicially,  but  without  juris- 
diction, unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of  juri.s- 
diction,  and  it  lies  upon  the  Plaintiff,  in  every  sucli  case,  to  prove  that  fact 
[3  Moo.  P.C.  77,  78]. 

This  was  an  action  of  Trespass,  lirought  by  the  Appellant  against  the  Re- 
spondent, in  the  Supreme  Court  [29]  of  Judicature,  at  Fort  William,  to  recover 
damages  for  the  arrest  and  false  imprisonment  of  the  Appellant,  bj'  the  Respondent, 
in  his  character  of  Judge  and  Magistrate  of  the  Foujdarry  t  Court  of  the  Zillah 
of  Nuddeah,  in  Bengal. 

The  Appellant  was  the  manager  of  a  factory  at  Bayadangah,  in  the  same  Zillah, 
belonging  to  Mr.   David  Andrews.       Both  the  Appellant    and    Respondent  were 


*  Present: — Lord    15rougham,    Mr.    Baron    Parke,    Mr.    Justice    Bosanquet,    the 
Right  Hon.  Dr.  Lushington. 

+   Criminal.     [As  to  these  Courts,  see  preamble  to  Bengal  Reg.  9  of  1793;  Re- 
spondent's Case  in  Printed  Cases,  p.  5,  Morlcy's  Dig.  xxxiii.] 
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European  British-born  subjects.  The  proceedings  which  gave  rise  to  the  imprison- 
ment complained  of,  were  as  follows:  — 

On  the  29th  of  July  1834,  an  affray  took  place  in  a  village  called  Dutt  Boahleali, 
within  the  Zillah  of  Nuddeah.  On  the  following  day,  the  police  Darogah  of  the 
adjoining  Thanah  (police  station)  of  Hanskolly,  within  which  the  village  of  Boah- 
leah  is  situate,  reported  the  particulars  of  the  riot  to  the  Respondent,  as  acting 
Magistrate  of  the  Foujdarry  Court  of  the  Zillah  of  Nuddeah,  and  transmitted  the 
depositions  of  the  wounded  persons  as  well  as  of  some  of  the  witnesses  of  the  affray. 

The  Respondent,  Mr.  Halket,  being  of  opinion  that  the  Appellant  was  concerned 
in  the  riot,  directed  a  Robocarree  (or  order  of  instructions  for  the  mode  of  proceed- 
ing in  the  case)  of  the  Foujdarrj'  Court  at  Kishnaghur,  to  be  made  and  passed,  by 
which  it  was  ordered,  amongst  other  things,  that  a  Perwannah  sliould  be  written 
and  directed  to  the  Darogah,  for  the  apprehension  of  Mr.  Calder. 

The  Robocarree  was  signed  by  the  Respondent,  and  a  Perwannah  was  accord- 
ingly issued  on  the  same  day,  and  delivered  to  the  Darogah  of  the  Thanah  of  Hans- 
kolly. Under  the  authority  of  which,  the  Appel-[30]-lant  was  detained,  and  kept 
under  surveillance  of  two  Burhurdanzes  (matchlock-men),  within  the  boundaries 
of  Mr.  Andrews's  factory. 

The  Appellant  was  ultimately  lirought  before  Mr.  Halket,  the  Respondent,  as 
Acting  Judge  of  the  Foujdarry  Court  at  Kishnaghur,  and  after  some  days'  investi- 
gation, admitted  to  bail ;  and  was  eventually  bound  liy  recognizance,  to  appear 
when  called  upon.  The  greater  part  of  the  other  prisoners  charged  with  being 
concerned  in  the  riot,  were  convicted,  and  sentenced  to  different  periods  of  im- 
prisonment: but  no  further  proceedings  were  taken  against  Mr.  Calder. 

Upon  the  6th  of  March  in  the  following  year,  1835,  Mr.  Calder  commenced  an 
action  of  Trespass,  in  the  Supreme  Court  at  Calcutta,  against  Mr.  Halket,  for 
assault  and  false  imprisonment.  The  Declaration  contained  three  counts.  The 
first  alleged  that  the  Respondent  assaulted  and  imprisoned  the  Appellant  for  thirty- 
four  days,  at  Ba3'adangah.  The  second,  that  the  Respondent  had  laid  hold  of  the 
Appellant,  and  compelled  him  to  go  from  a  house  in  Bayadangah  to  a  place  called 
Poolia,  and  from  Poolia  back  to  Bayadangah,  and  then  to  Kishnaghur,  and  there 
imprisoned  him  for  twenty-five  days.  And  the  thi,rd  count  alleged  that  the  Re- 
spondent had  assaulted  and  imprisoned  the  Appellant  at  Kishnaghur,  for  thirty- 
four  days. 

The  Respondent  pleaded  the  general  issue;  and  also  six  special  pleas,  justifying 
the  said  several  arrests  and  imprisonments,  as  done  by  him  as  Magistrate  of  the 
district  of  Nuddeah,  in  the  province  of  Bengal,  and  of  the  Criminal  Court  of  the 
same  district. 

[31]  The  Appellant  joined  issue  upon  the  first  plea,  and  replied  de  injuria  to 
the  six  special  pleas  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Supreme  Court,  on  the  23rd  of  July  1835, 
when  several  witnesses  were  examined  on  both  sides,  and  a  verdict  was  given  for  the 
plaintiff",  on  all  the  issues  joined  in  the  action,  with  damages  to  the  amount  of  five 
hundred  sicca  rupees,  but  with  liberty  for  the  Respondent  to  move  that  the  verdict 
should  be  set  aside,  and  a  nonsuit,  or  verdict  for  the  Respondent,  entered  instead 
thereof,  upon  three  several  points  reserved,  viz.,  1st,  That  there  was  no  proof  of  the 
arrest  of  the  Appellant  bv  the  Respondent's  order  ;  2ndly,  That  under  the  provisions 
of  the  Statutes  21.st  Geo.'lII.,  c.  70,  sec.  24,  and  53rd  Geo.  III.,  c.  155,  sec.  105,  and 
the  Bengal  regulations  in  force  in  the  Presidency,  the  Respondent  was  not  liable  to 
the  Supreme  Court  in  an  action  for  damages ;  the  acts  proved  appearing  in  evi- 
dence to  have  been  acts  done  by  him  as  Magistrate  of  tlie  Provincial  Court  of  Kish- 
naghur ;  and  3rdly,  that  under  the  general  issue  a  sufficient  justification  was 
proved. 

A  rule  ni.n  to  that  effect  was  granted  on  the  2nd  of  Novemlier. 

On  the  24th  of  November  1835,  the  several  points  reserved  were  argued  before 
the  Supreme  Court,  who  w^ere  of  opinion,  that  the  arrest  having  taken  place  under 
the  seal  of  the  Foujdarry  Court,  and  the  Appellant  beings  a  British-born  subject,  and 
not  amenable  to  the  jurisdiction  of  the  Foujdarry  Court  of  the  Zillah,  the  Respon- 
dent had  failed  to  support  his  special  pleas.  They  were,  however,  of  opinion,  that 
under  the  general  issue,  the  Respondent  was  entitled  to  avail  [32]  himself  of  the  pro- 
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tection  of  the  24th  section  of  the  Statute  21st  Geo.  III.,  c  70,  which  precluded  the 
Supreme  Court  from  holding  jurisdiction  in  the  action  against  the  Respondent, 
and  accordingly  adjudged  that  the  verdict  should  be  entered  for  the  Respondent  on 
the  general  issue,  with  costs,  and  costs  of  motion. 

From  this  judgment  the  Appellant  appealed  to  Her  Majesty  in  Council. 

Mr.  M.  D.  Hill,"  Q.C.,  and  Mr.  C.  Duller,  for  the  Appellant.— The  judgment  of  the 
Supreme  Court  cannot  stand  ;  they  admit  the  trespass,  but  say  they  have  no  juris- 
diction to  try  tlie  question,  the  Respondent  liaving  acted  in  his  magisterial  capacity, 
and  not  being  amenable  to  the  Supreme  Court.  This  is  contrary  to  law,  as  well  as 
against  the  true  construction  of  the  Acts  21st  Geo.  IH.,  c.  70,  and  53rd  Geo.  III., 
c.  155.  The  rule  at  law  is,  that  if  an  action  be  brought  against  a  Judge  of  Record 
for  an  act  done  by  him  in  his  judicial  capacity,  he  must  plead  that  he  did  such  act 
as  a  Judge  of  Record  Isefore  he  can  avail  himself  of  such  justification  (Lord  Mans- 
field, in  Mostyn  v.  Fabrir/as,  1  Cowp.  172).  The  Respondent  pleaded  the  general 
issue.  Now  supposing  him  to  l>e  a  Judge  of  Record,  that  is  clearly  insufficient; 
but  he  also  pleaded  specially,  that  the  acts  were  done  by  him  in  his  magisterial 
capacity :  yet  the  Court  held  these  pleas  were  not  supported,  but  they  held  the  plea 
of  the  general  issue  sufficient,  under  the  21st  Geo.  III.,  c.  70,  s.  2  and  24.  That  Act 
was  passed  to  explain  and  amend  the  previous  one  of  l-3th  Geo.  III.,  c.  63,  under 
which  the  Supreme  [33]  Court  was  first  established  ;  by  the  second  section  it  is  pro- 
vided, that  persons  impleaded  in  the  Supreme  -jurt,  for  acts  done  by  order  of  the 
Governor-General  in  Council,  may  plead  the  general  issue.  But  the  trespass  of  the 
Respondent  was  not  an  act  so  done.  The  Respondent  is  a  Judge  of  the  Foujdarry 
Court,  and,  according  to  the  Bengal  Regulation  I.  of  1772  (Judicial  Regs,  of  1769 
to  1792,  para.  5),  first  establishing  that  Court,  but  an  officer  of  police,  having  no 
jurisdiction  over  any  but  natives  ;  and  though  appointed  by  the  Governor-General  in 
Council,  the  acts  done  by  him  in  his  judicial  capacity  never  can  l>e  construed  to  be 
acts  done  by  the  order  of  the  Governor-General,  so<  as  to  entitle  him  to  plead  the 
general  issue.  The  24th  section  of  the  Act  recites,  that  whereas  it  is  reasonable  to 
render  the  Provincial  Magistrates,  as  well  native  as  British-born  subjects,  more  safe 
in  the  execution  of  their  office,  it  is  enacted  that  no  action  for  wrong  or  injuiy  shall 
lie  in  the  Supreme  Court,  against  any  person  whatsoever  exercising  a  judicial  office 
in  the  [Country]  Courts,  for  any  judgment,  decree,  or  order  of  the  said  Court,  nor 
against  any  person  for  any  act  done  by  or  in  virtue  of  tlie  order  of  the  said  Court. 
Now,  in  the  first  place,  this  clause  applies  to  the  orders  of  the  Court,  and  not  to  the 
individual  acts  of  the  Judge  :  and,  in  the  next  place,  the  judgments,  orders,  or 
decrees,  intended  by  the  Legislature,  are  such  as  the  judicial  officer  has  authority 
to  exercise,  viz.,  over  natives,  and  not  over  British  subjects,  who  are  not  subject  or 
amenable  to  the  jurisdiction  of  the  Provincial  Magistrates.  Here  the  Respondent, 
a  Mofussil  Magistrate,  issues  a  Perwannah  [34]  for  the  arrest  of  the  Appellant,  a 
British-born  subject,  without  the  oath  of  any  party  being  taken,  without  any  charge 
made,  without  any  accusation,  or  even  accuser,  but  solely  on  his  own  sus- 
picion, drawn,  it  may  be,  from  the  report  of  the  Daroigah,  but  of 
which  the  Respondent  is  in  utter  ignorance.  The  Act  of  21st  Geo. 
III.,  c.  70,  was  never  intended  for  such  a.  case  as  this,  nor  can  it  l>e  strained  to  meet 
it.  If  the  construction  given  by  the  Supreme  Court  to  the  24th  section  be  correct, 
the  Appellant  will  be  without  redress  at  law;  he  cannot  sue  the  Respondent  in  the 
district  in  wliich  the  acts  happened,  and  the  Native  Courts  of  Sudder  and  Nizamut 
are  Courts  of  Appeal  without  original  jurisdiction.  The  consequence  will  be.  that 
the  local  Magistrates  in  India  will  enjoy  a  protection  and  imnmnity  not  possessed  by 
a  Judge  of  the  highest  Court  of  Record  in  England. 

Then  it  is  said  that  the  Respondent,  being  a  justice  of  the  peace,  had  jurisdiction 
under  the  53rd  Geo.  III.,  c.  155,  s.  105:  but  that  clause  applies  only  to  cases  of 
arrest  of  a  party  complained  of,  after  tlie  case  has  been  heard  and  decided,  and  a 
fine  imposed  and  not  paid,  and  no  property  found  within  the  district  from  which 
such  fine  could  be  levied.  Tlie  question  then  is,  -whether  tlie  Respondent,  being,  as  it 
is  admitted,  a  Justice  of  Peace,  and  as  such  amenable  to  the  Supreme  Court,  can  be 
permitted  to  say  that  the  act  done  by  him*  was  in  his  capacity  of  Judge  of  the  Fouj- 
darry Court,  and  not  as  a  magistrate,  and  that  as  such  .Judge  he  is  entitled  to  plead 
the  general  i.ssue,  and  to  the  protection  of  the  21st  Geo.  III.,  c.  70.  We  do  not  con- 
tend that  an  action  would  lie  against  the  Respondent  ar-tiuL;-  within  his  jurisdiction  ; 
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the  statute  21st  Geo.  [35]  HI.,  i-.  7U,  protects  the  Judges  of  the  Native  Courts  in  India 
in  tlie  same  manner  as  tliose  of  7th  Jac.  I.,  c.  5,  21st  Jac.  I.,  c.  12,  s.  15,  and  12nd 
Geo.  III.,  0.  85,  s.  6,  protect  the  Judges  of  our  own  Courts;  but  if  the  act  done  be 
out  of  the  jurisdiction  of  the  Judge,  then  he  is  not  protected.  Bushel's  case  (1  Mod. 
119);  Ilamond  x.  lluwell  (1  Mod.  181,  and  2  Mod.  218);  Mille.r  v.  Seare  (2  W. 
lilack.  1111).  Tiiis  doctrine  was  admited  in  Dicas  v.  Lord  Brou(jham  (6  Carring- 
ton  and  Payne,  2i'J  [."i  St.  Tr.  (N.S.)  5G9]),  and  formed  the  l)asis  of  the  decision  in 
Mostyn  v.  Fabrigas.  If  an  act  is  done  by  a  Judge  as  Judge  of  Record,  in  his  judicial 
capacity,  then  no  action  will  lie  against  him.  Grutnvelt  v.  Barwell  (1  Lord  Hay. 
454 ;  1  Salk.  200).  But  the  Foujdarry  Court  is  not  a  Court  of  Record,  it  is  the 
native  Criminal  Court-,  created  under  the  Regulation  of  1772,  at  the  same  period  as 
tlie  Sudder,  which  ha.s  been  held,  as  we  are  instructed,  by  the  Supreme  Court  of 
Calcutta,  not  to  he  a  Court  of  Record.  If  a  party  not  being  a  Judge  of  a  Court  of 
Record  improperly  grants  a  warrant,  on  which  another  is  imprisoned,  an  action 
lies,  Beardmore  v.  Currington  (2  Wilson,  244),  Durdett  v.  Ahhott  (11  East,  1),  and  lie 
must  plead  speciallj'.  Now  tliougli  the  warrant  is  sealed  with  the  seal  of  the  Fouj- 
darry Court,  the  act  of  granting  it  was  a  ministerial  and  not  a  judicial  act,  and 
being  an  excess  of  jurisdiction,  an  action  will  lie  for  it.  Beanrain  v.  ficott  (3 
Camp.  .388).  The  distinction  between  a  ministerial  and  judicial  act  was  taken  and 
insisted  on  with  great  learning  and  ability  in  a  case  in  the  Court  of  Common  Pleas 
in  Ireland,  Taaffe  v.  Dowries,  Chief  [36]  Justice  of  the  King's  Bench   (a).     The 

(o)  The  case  of  Taaffe  v.  Downes,  Chief  Justice  of  the  King's  Bench,  in  Ireland, 
was  published  in  1815,  as  a  separate  report,  by  Mr.  Hutchell,  a  Barrister — no 
regular  reports  of  the  Court  of  Common  Pleas  in  Ireland  existed  at  that  time,  and 
Mr.  Hatchell's  book  being  out  of  print,  and  extremely  scarce,  the  Editor  ventures 
to  think  that  a  case  on  so  important  a  point,  involving  so  much  constitutional  law, 
ought  to  be  preserved,  and  that  an  epitome  of  it  will  not  be  unacceptable  to  the  pro- 
fession. The  limits  of  a  note  have  compelled  the  omission  of  the  arguments  of 
Counsel,  as  well  as  the  judgment  of  Mr.  Justice  Fletcher,  who  differed  from  the 
other  Judges  of  the  Court ;  but  the  authorities  relied  on,  both  at  the  bar  and  by  the 
learned  Judge,  are  set  out,  and  tlie  judgment  of  the  other  Judges  taken,  from  a  copy 
of  Mr.  Hatchell's  Report,  in  the  Editor's  possession.- 

IN    THE    COURT    OF    COMMON    PLEAS    IN    IRELAND. 

The  Right  Hon.  John,  Lord  Noeburt,  Lord  Cliief  Justice. 
Luke  Fox,  Esq.,  Edward  Matne,  Esq.,  William  Fletcher,  Esq. — Justices. 

Henry  Edmund  Taaffe,  Esq.,  v.  The  Right  Hon.  William  Downed,  Lord  Chief 
Justice  of  the  Court  of  King's  Bench  in  Ireland  [June  12,  Nov.  10,  13,  and  24, 
1812;  Jan.  29  and  30,  1813]. 

[Mews'  Dig.  tit.  PUBLIC  OFFICER,  A.  Judicial  Capacity,  h.  Liability  to  action. 

Trespass  for  assault  and  false  imprisonement  will  not  lie  against  a  Judge  for 
acts  judicially  done  by  him. 

A  warrant  granted  by  the  Chief  Justice  of  the  King's  Bench  in  Chambers,  return- 
ablet  in  that  Court,  to  arrest  a  party  for  a  breach  of  the  peace,  is  such  a 
Judicial  act  as  will  protect  him  against  an  action  for  false  imprisonment. 

Trespass  for  assault  and  false  imprisonment. — ^Plea  1st.  The  general  issue. 
2nd.  Not  Guilty,  as  to  part,  and  to  the  residue  justification,  for  that  the  Defendant 
was  Chief  Justice  of  the  King's  Bench,  and  as  such  issued  a  warrant  under  his  hand, 
iontaining  certain  recitals,  and  commanding  the  persons  therein  named  to  apprehend 
and  bring  the  Plaintiff  before  him  (the  Defendant),  or  any  of  the  Justices  of  the  King's 
Bench,  to  be  dealt  with  according  to  law^.  That  the  Plaintiff'  was  arre.sted  under 
the  warrant  by  a  person  named  in  it,  brought  before  the  Defendant,  and  by  him 
delivered  to  liail  for  his  personal  appearance  in  the  King's  Bench,  on  the  first  sitting 
day  of  the  then  next  Michaelmas  Term,  and  for  his  attendance  there,  from  day  to 
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I'laintiff  having  been  arrested  upon  a  warrant  from  the  Chief  Justice,  brought  an 
action  of  assault  and  for  false  imprisonment,  to  which  the  Defendant  pleaded  that  he 
was  [37]  Chief  Justice  of  the  King's  Bench,  and  that  as  such,  and  in  the  course  of 
his  office  of  Chief  Justice,  issued  his  warrant.     The  Plaintiff  demurred,  because  the 

day,  and  from  term  to  term,  to  answer  all  such  matters  and  things,  as  should  be 
then  and  there  objected  against  him,  on  the  part  of  the  King.  Joinder  on  the  first 
plea,  and  general  demurrer  to  the  justification. 

For  the  Plaintiff". — Perrin,  O'Connell,  and  Barnes,  who  cited  2  Hawkins,  Pleas 
of  the  Crown  121  and  135;  6  Comyns  Dig.,  101;  Pleader  E.  4,  15,  17,  379;  Co. 
Lift.  232  a.,  303  b. ;  2  Inst.  52:  1  Black.  Com.  350;  Lambard's  Eirenarclui,  6,  12, 
14;  1  Edw.  III.,  c.  16;  34  Edw.  III.,  c.  1 ;  48  Geo.  III.,  c.  58 ;  2  Hale,  Pleas  of  the 
Crown,  78  et  61,  p.  53,  108,  110;  2  Bacon's  Abr.  97  ;  Windhaiih  v.  Clere,  Cro.  Eliz. 
130,  1  Leon.  187;  Hill  v.  Bafeman,  1  Strange,  710-711;  Uostyn  v.  Fahricjas, 
Cowper,  122;  Groenvdt  v.  Biinrell,  1  Lord  Ray.  454,  Comyn  79,  80,  1  Salk.  396; 
Hammond  v.  Howell,  1  Mod.  184,  and  2  Mod.  218;  Dr.  Bonham's  case,  8  Co.  107  : 
Floyd  V.  Barker,  12  Co.  23;  T!rrof/morton  v.  Allni,  Tr.  11  Car.  B.R.  2  Roll.  Abr. 
558;  Olliet  and  Bessey's  Case,  cited  2  Lutwyche,  1568;  Morr/an  v.  Ihighes,  2  Term 
225;  Baniardisfnn  v.  Soames,  2  Lev.  114;  Ashhy  v.  White,  Lord  RaJ^  938;  Bear  v. 
Beily,  Irish  Term  Rep.  204. 

For  the  Defendant. — Foster,  Pennefather,  and  Radcliffe,  who  cited  Pari.  Roll. 
1  Hen.  4;  Viner's  Abr.  tit.  Judicial,  Tit.  Judges  1;  Burdett  v.  Ahhott,  14  East, 
123  ;  Poole  v.  Guynne,  Lutw.  935.  et  1560  ;  The  Marshalsea  Case,  10  Co.  69  ;  Co.  4 
Inst.,  10  Co.  470-71:  Bushell's  Case,  1  Mod.  119,  Vaugh.  135;  Uaier  v.  Seure,  2 
W.  Bla.  1141  ;  Siittoti  v.  Johmton,  1  Term  Rep.  493,  511-12-17-29  ;  .-(-  Caiix  v.  Eden, 
Douglas  594:  Eaton  v.  Southhy,  Willes's  Repts.  131;  Anon,  6  Mod.  73;  3  Blac. 
Com.  41  :  2  Inst.  55:  Lamb.  Eirenarcha,  12,  13,  579;  2  Hale's  i'.C,  5,  586;  Dal- 
ton's  Justice  117;  Pickard  v.  Paiton,  Siderfin,  276;  Noy,  156;  2  Hawkins,  147-8, 
et  136;  Lib.  2,  sec.  20;  AVilmot's  Notes  of  Opinion,  81,  95,  104;  I'dton  v.  Darhey, 
Comb.  57  ;  Smith  v.  Frazer,  1  W.  Blac.  192  ;  Bex  v.  White,  Rep.  temp.  Ld.  Hardwick, 
42 ;  Rex.  v.  BurrJiell,  1  Strange,  567  ;  Rex  v.  Neah,  Rep.  temp.  Ld.  Hardwick,  112  ; 
Grocers  Co.  v.  Arch,  of  Canterhury,  2  W.  Bla.  770;  Medcalf  v.  Hodgson,  Button's 
Rep.  120;  Rex  v.  AJmon.  Wilmot's  Notes  of  Op.  and  Jud.  243;  Damqwrt  v.  Symp- 
son,  Cro.  Eliz.  520:  Ayre  v.  Sedywick,  2  RoUe  Rep.  197-198;  Liddesdale  v.  Duke 
of  Montrose,  4  Tenn.  Rep.  248  :  Stone  v.  Lidderdnle,  2  Anst.  533  ;  t  tarty  v.  Odium, 
3  Term  Rep.  681. 

Mr.  Justice  Fletcher,  who  dift'ered  from  the  other  Judges,  cited  and  com- 
mented on  Throfjmorton.  v.  AUen :  Vin.  Abr.  Tit.  Trespass,  vol.  20,  p.  477; 
Floyd  v.  Barker,  12  Coke  Rep.  23;  Soames  v.  Barnardiston,  2  Lev.  114, 
7  State  Trials,  437;  Lamb.  Eirenarcha,  cap.  9,  p.  54-5,  cap.  3.  p.  12;  The 
Kinfj  V.  Almon:  Wilmot's  Notes  of  Op.  and  Ind.  243  ;  Fitzherbert,  N.B.,  152;  Bisp. 
Nicholson's  Eng.  Hist.,  1  Ed.  1714,  p.  205-6;  Seldom  cap.  9,  1  ;  Bracton,  Lib.  5,  p. 
413;  Fleta,  Lib.  2,  ch.  12;  2  Inst.  53;  4  In.st.  81,  182,  174-177;  Wilmot  on  Hab. 
Corp.  p.  100;  Fitzherbert  in  4  Hen.  VIII.,  fo.  16;  Fitz.  Abr.  Tit.  Assize,  17;  Finch, 
355  ;  Ratnell,  263  :  2  Hale.  194  :  48  Geo.  III.,  c.  58 ;  2  Hawk.  135  ;  Muriel  v.  Tracy, 
6  Mod.  169,  and  Vaugh.  137;  Bengour/h  v.  Rossiter,  4  T.R.  505:  Bushell's  case, 
1  Mod.  119  ;  4  Inst.  73  ;  Rex  v.  White,  Burdett  v.  Ahhott,  14  East,  1  ;  Rex  v.  Almon, 
Wilmot,  243,  254  ;  The  Rioters'  Case,  1  Vern.  175.  1  E.  Ca.  Abr.  441  :  Bridqman 
v.  Holt,  Show.  Pa.  Ca.  111. 

Mr.  Justice  Mayne  (January  30). — In  this  case,  however  sorry  I  am  to  differ  from 
the  learned  Judge  who  has  preceded  me,  in  pronouncing  the  judgment  of  the  Court, 
upon  this  important  case,  yet  I  am  decidedly  of  ojMnion,  that  the  demurrer  ought 
to  be  overruled;  and  that  the  plea  contains  a  bar  to  this  action.  I  feel,  that  the 
cauise  of  my  differing  in  opinion  from  my  brother  Fletcher,  is  owing  to  his  arguing 
on  a  question,  that  is  not  Ijefore  the  Court.  It  has  been  argued  mostly  at  bar  and 
bench,  as  if  the  question  was,  whether  it  was  lawful  or  defensible  for  a  Judge,  with- 
out any  offence  committed,  or  charge  made  upon  oath  of  crime  or  suspicion  of  crime 
committed,  to  imprison  a  subject — ex  mero  motti — out  of  his  mere  caprice  or  malice. 
Nothing  in  my  apprehension  is  less  like  the  question  before  us.  The  Chief  Justice 
makes  no  such  question.     It  is  not  tlir  question  here  upon  the  record. 
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Uefendaiit  did  not  justify  liy  liis  plea,  the  issuing  the  [38]  warrant,  by  setting  forth 
the  causes  for  whicli,  as  well  as  the  authority  under  which,  it  was  issued.  The  case 
was  elaborately  argued  by  the  most  eminent  men  at  the  Irish  bar,  and  though  the 
Court  gave  [39]  judgment  against  the  demurrer,  one  of  the  Judges,  Mr.  Justice 

The  action  is  for  assault  and  false  imprisonment.  The  plea  in  effect  is,  that  all 
that  is  necessary  or  proper  for  tlie  Court  to  inquire  into  in  this  action  is,  that  the 
Defendant  is  Ciiief  Justice  of  the  King's  Bench  ;  and  as  such,  and  in  the  course  of  his 
office  of  Chief  Justice,  issued  a  warrant, — legal  on  the  face  of  it — to  cause  this  Plain- 
tiff to  do  what  was  necessary  for  his  answering  the  charge  (in  the  warrant  fully  re- 
cited) of  a  criminal  oti'ence,  fully  also  recited  to  have  been  sworn  to  ;  and  that  the 
only  assault  and  inijirisonment  was  the  constable's  bringing  the  Plaintiff  to  give 
i)ail,  in  the  course  of  this  proceeding.  The  plea  of  the  Chief  Justice  does  not  say, 
tiiat  it  is  the  right  of  a  Judge  to  imprison  without  cause;  but  that  it  is  the  right  of 
a  Judge  not  to  be  called  on,  in  every  man's  action — upon  every  exercise  of  his  official 
authority  to  become  a  Defendant,  before  a  Court  and  Jury — to  show  and  make  out 
the  case,  by  which  it  was  his  duty,  as  a  Judge,  to  imprison  the  party  charged  with 
crime  or  misdemeanour.  But  what  is  the  fact  to  be  put  in  issue?  It  is  this;  the 
plea  of  the  Chief  Justice  says,  "  You  the  Plaintiff,  being  imprisoned  under  my  war- 
rant, have  a  right  to  try  by  your  action,  in  a  Court  of  Law,  whether  I  am  a  Judge 
of  the  King's  Bench ;  and  whether  I  did  more  against  you,  than  issue  a  warrant 
according  to  the  legal  course,  upon  an  alleged  criminal  charge.  If  I  have  done 
more,  you  can,  on  my  plea,  prove  it.  If  I  made  a  warrant  the  fraudulent  cover  for 
oppression,  or  corruption,  or  malice,  you  can,  on  my  plea,  aver  that.  If  I  have  done 
anj-thing  against  you,  not  in  the  course  of  my  office,  you  can  say  so.  If  the  charge 
recited  in  my  warrant  is  no  legal  charge  of  an  offence,  your  demurrer  will  serve 
j-ou.  But  I  deny  your  right  to  try  before  this  Court  and  a  Jury,  in  this  action,  the 
grounds  of  my  judicial  acts,  or  the  rectitude  or  legality  of  my  judgment."  ,  The 
Plaintiff,  not  content  with  this  answer,  demurs:  and  thereb)'  contends,  that  the 
Chief  Justice  is  by  law  bound,  here  in  this  action  to  come  to  trial,  not  only  of  the 
matter  of  fact  which  he  offers  for  trial,  Init  of  all  the  facts,  grounds,  detail  of  pro- 
ceedings, and  circumstances  of  oft'ence,  charged  against  the  Plaintiff';  and  also,  that 
he  must  discuss,  and  bring  to  decision  before  this  Court,  or  the  Judge  at  nisi  j^'ius, 
the  rectitude  and  reasons  of  his  acts  and  judgment.  The  plea  brings  the  case  to  the 
same  question,  as  if  the  Plaintiff  had  declared,  that  the  Chief  Justice,  acting  as  a 
Judge  of  the  King's  Bench,  issued  his  warrant  in  the  regular  way,  with  recital  of 
informations  before  him  on  oath,  of  a  crime  committed  by  the  Plaintiff' ;  and  that 
he  held  him  to  bail,  to  answer  against  that  charge,  in  the  proper  Court.  The  Chief 
Justice  has  done  no  more  than  bring  on  the  record  what  the  Plaintiff'  omitted  of  these 
truths.  If  the  Plaintiff'  had  so  declared,  the  Chief  Justice,  I  presume,  would  have 
demurred,  and  I  would  be  of  opinion  that  such  demurrer  ought  to  Ije  allowed.  It  is 
now  the  same  question,  viz.  does  the  imprisonment  now  appear  to  this  Court  to  have 
been  a  judicial  act?     If  it  does,  the  plea,  standing  admitted,  is  a  bar. 

A  second  question,  scarcely  attempted  to  be  made  at  the  Bar,  will  not  re<iuire 
much  argument,  and  little  more  than  an  observation,  namely,  whether  an  action 
lies  against  a  Judge,  for  his  judgment  or  judicial  acts. 

A  third  question,  rather  mentioned  than  argued,  was  on  the  distinction  between 
judicial  acts,  in  Court,  and  out  of  Court. 

And  first,  as  to  the  question  whether  an  action  lies  against  a  Judge,  for  his  judi- 
cial acts.  The  Chief  Justice  is  by  the  Common  Law  a  depository  of  the  King's 
authority,  for  the  purpoise  of  administering  justice  to  the  nation — he  acts  upon  oath, 
and  upon  high  confidence  :  and  immediately  with  his  Court  represents  the  King  in 
that  sacred  and  important  duty.  The  King  does  justice  through  his  Judges — they 
are  his  delegates  ;  and  they  are  accountable  to  him  alone,  for  the  pure  and  honest 
]ierformance  of  their  trust :  and  they  and  the  King  are,  towards  the  people  in  dis- 
pensing the  law.  as  it  were,  one  individual  authority.  There  must  be  some  place 
and  part  in  the  stage  of  proceedings — some  point  in  the  administration  of  the  Law, 
where  unqualified  confidence  is  to  be  reposed  and  acknowledged  ;  and  in  the  de- 
claring of  justice  to  the  nation,  that  place  rests  with  the  King's  Judges. 

The  difference  between  tlie  Judaes  of  the  superior  and  inferior  Courts  has  not 
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Fletcher,  being  dissentient,  yet  the  distinction  between  the  ministerial  and  judicial 
acts  of  a  Judge,  which  formed  the  ground  of  his  dissent,  was  [40]  not  controverted 
by  the  other  Judges,  who  only  held  that  the  act  in  question  was  legal,  and  could  not 

been  sufficiently  attended  to.  The  King's  Judges  stand  next  to,  or  with  the  King,  or 
for  him,  appointed  by  him,  and  responsible  to  him;  and  he  will  have  his  justice 
done  by  them,  and  by  them  alone.  The  inferior  Judges  stand  under,  and  represent 
the  authority  of  sul)jects  ;  they  have  only  the  responsible  power  of  subjects  en- 
trusted to  them  ;  or  they  are  placed  at  a  distance  in  responsibility  from  the  King, 
and  are  subject  to  the  control  and  direction  of  the  superior  Courts.  An  action 
before  one  Judge  for  wliat  is  done  by  another,  is  in  the  nature  of  an  Appeal ;  and  is 
the  Appeal  from  an  equal  to  an  equal.  It  is  a  solecism  in  the  law,  I  say,  that  the 
Plaintiff's  case  is  against  the  independence  of  the  Judges.  The  principle  contended 
for  would  annihilate  that  independence.  Judges  are  to  be  equally  independent  of 
the  Crown,  and  of  the  people.  If  there  must  be  parties  in  the  nation,  and  one  is 
inclined  to  degrade  Judges  and  intimidate  them  into  subjection  to  their  views,  it 
maj'  also  happen,  that  another  party  may  be  so  inclined  the  nest  day  ;  the  partisans 
of  a  king  may  wish  to  reduce  them  to  servility — the  partisans  of  anarchy 
or  revolution,  to  render  them  their  instruments  of  a  wor.se  despotism,  or 
intimidate  them  from  the  performance  of  their  duty,  and  from  restraining  the  first 
and  insidious  efforts  towards  confusion  and  rebellion.  The  honest,  good,  and  con- 
stitutional mind  will  always  wish  to  find  them  entirely  free  and  unbiassed;  and  will 
rather  entrust  them  with  a  high  and  unquestionable  authority,  and  if  guilty,  leave 
:heir  punishment  to  parliament  alone,  than  hazard  their  fortitude  and  independ- 
ence by  tJie  alarm,  and  question,  pains  and  expense  of  as  many  actions  as  there  may 
be  acts  of  duty  encountering  the  bad  passions  and  prejudices  of  mankind.  The 
constitutional  idea  of  a  Judge  is  "  dignity,"  for  the  sake  of  the  King  and  people. 
There  was  one  case  in  England,  where  an  attempt  somewhat  similar  to  this  was 
made ;  an  action  against  the  Judges  at  the  Sessions  in  London  ;  and  there  it  was 
soon  decided  that  no  such  action  lay.  Liability  to  every  man's  action,  for  every 
judicial  act  a  Judge  is  called  upon  to  do,  is  the  degradation  of  the  Judge ;  and  can- 
not be  the  object  of  any  true  patriot  or  honest  subject.  It  is  to  render  the  Judges 
slaves  in  every  Court  that  holds  plea,  to  every  Sheriff,  Juror,  Attorney  and  Plaintiff. 
If  you  once  break  down  the  barrier  of  their  dignity,  and  subject  them  to  an  action, 
you  let  in  upon  the  judicial  authority  a  wide,  wasting,  and  harassing  persecution, 
and  establish  its  weakness  in  a  degrading  responsibility. 

As  to  the  authorities  upon  the  subject,  no  such  action  was  ever  sustained ;  and 
save  that  of  Eamoncl  v.  Howell,  1  Mod.  84,  and  2  Mod.  218,  so  often  mentioned, 
none  ever  was  attempted,  but  once  before,  and  that  in  Ireland,  where  also  it  was 
thought  of  to  bring  an  action  against  the  chief  Governor  of  the  country.  But,  as 
in  the  case  of  the  King's  Judnes,  so  in  that  of  his  representative  the  Lord  Lieutenant 
of  Ireland,  the  constitutional  remedj-,  if  there  were  misconduct,  is  before  the  King 
and  the  Parliament.  The  case  attempted  in  London  was  the  strongest  imaginable. 
The  Recorder  of  London  was  the  Judge:  his  act  was  expressly  declared  illegal  by 
the  Court  of  Common  Pleas,  upon  discussing  the  case  on  a  Habeas  Corpus,  Vaughan 
135.  Upon  that  opinion  of  the  Court,  an  action  afterwards  was  brought  against 
him  in  the  King's  Bench,  before  Lord  Chief  Justice  Hale,  and  his  brothers ;  and 
what  were  Hale's  expressions? — "  That  the  action  would  not  lie.  That  in  the  case 
of  an  erroneous  judgment,  though  a  writ  would  make  void  the  judgment,  it  doth  not 
make  the  awarding  the  process  void  to  that  purpose  :  and  the  matter  was  done  in  a 
Court  of  Justice;  and  that  they  would  have  but  a  cold  business  of  it,"  1  Mod.  119, 
and  afterwards  in  2  Mod.  218,  the  same  case  came  on  ;  and  Howell  having  pleaded 
the  special  matter,  the  Plaintiff  replied,  de  injuria  sua  propria;  and  to  this  the 
Defendant  demurred;  and  what  was  the  opinion  of  the  whole  Court?  "That  the 
liringing  the  action  was  a  greater  offence  than  the  fining  of  the  Plaintiff,  and  com- 
mitting him  for  non-pa}^^lent  :  and  that  it  was  a  bold  attempt,  both  against  the 
government  and  justice  in.  sreneral.  It  was  an  error  in  judgment,  for  which  no 
action  will  lie." 

There  is  no  other  reported  authority,  for  there  was  no  other  case  of  such  an 
action  attempted  ;  but  there  is  plenty  of  solemn  authority,  on  the  law  and  principles 
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be  questioned  l)ecause  it  was  a  judicial  act.  The  Cliief  Justice,  however,  was  a 
Judge  of  Record;  even,  there-[41]-forc,  admitting  the  case  to  have  decided  that  a 
Judge  could  not  be  questioned  for  an  act  ministerial,  but  in  the  nature  of  a  judicial 
act,  that  decision  cannot  be  relied  on  here,  for  there  is  no  pretence  for  saying  that 
[42]  the  Foujdariy  Court  is  a  Court  of  Record,  or  its  Judges  any  thing  higher  than 

of  such  an  action.  Besides  Sir  Eardly  Wilmot  and  Lord  Coke,  the  authorities  of 
both  of  whom  have  been  questioned,  Rolle,  Hale,  Hawkins,  Blackstone,  De  Grey, 
and  whoever  else  at  the  bar  or  bench  have  been  referred  to  on  the  subject,  are  de- 
cidedly against  the  monstrous  doctrine  contended  for  by  the  Plaintiff.  We  find  in 
Floyd  V.  Barker,  12  Co.  23,  "  Jurors  not  to  be  drawn  in  question,  nor  Judges.  No 
proof  to  be  admitted  against  the  presumption,  that  they,  as  sworn,  will  do  justice. 
They  are  guardians  of  the  King's  oath,  and  are  to  answer  to  him  alone ;  for  other- 
wise it  would  tend  to  the  scandal  and  subversion  of  all  justice;  and  those  who  are 
the  most  sincere  would  not  be  free  from  continual  calumniations.  For  Multae  in- 
cidiae  sunt  bonis."  In  Miller  v.  Scare,  2  W.  Bl.  1141,  De  Grey,  Chief  Justice,  said, 
"  it  is  agreed  the  Judges  in  the  King's  superior  Courts  of  Justice  are  not  liable  to 
answer  personally  for  tlieir  errors  in  judgment;  and  this,  not  so-  much  for  the  sake 
of  the  Judges,  as  of  the  suitors  themselves.  The  protection,  in  regard  to  the 
superior  Courts,  is  absolute  and  universal;  with  respect  to  the  inferior,  it  is  only 
while  they  act  within  their  jurisdiction  ;"  and,  again,  we  find  the  following  passage 
in  3  Bl.  Com.  41. — "  Bracton  expresses  the  power  and  dignity  of  the  King's  Bench, 
when  he  says,  that  the  Justices  of  this  Court  are  "  Gapitales,  (/ene.rales,  perpetui,  ei 
majores,  a  latere  rei/i'S  residentes,  qui  omnium  aliorum  corrif/ei-e  tenenfur  injurias 
et  errores." 

And  with  those  ancient  and  high  authorities  in  our  law,  is  perfectly  consistent 
what  is  said  by  Wilmot  104,  in  answer  to  the  question  by  the  Lords,  whether  if  a 
Judge,  before  the  Statute  of  Charles,  had  refused  to  grant  the  Habeas  Corpus,  the 
subject  had  any  remedy  at  law,  by  action  or  otherwise,  against  the  Judge,  "  I  think," 
says  he,  "  that  the  subject  had  no  remedy  at  law,  by  action  or  otherwise,  against  the 
Judge,  for  such  refusal.  The  denying  a  writ,  stands  upon  the  same  ground  as  any 
other  breach  of  duty."  And  in  page  259,  he  illustrates  his  doctrine  thus: — ''The 
constitution  has  provided  very  apt  and  proper  remedies,  for  correcting  and  rectify- 
ing the  involuntar}'  mistakes  of  Judges ;  and  for  punishing  and  removing  them 
for  any  voluntary  perversions  of  justice."  It  is  also  laid  down  in  an  ancient  case,  in 
1  Rolle's  Abr.  92: — "  No  man  shall  have  an  action  on  the  case  against  a  Judge  of 
Record,  for  giving  a  false  judgment."  Again,  we  have  the  opinion  of  an  eminent 
writer  on  criminal  law,  and  of  comparatively  modern  authority. — Serjeant  Hawkins 
thus  expresses  himself  in  Co.  PI.  147:  "This  Statute  {Habeas  Corpus  Act)  makes 
the  Judges  liable  to  an  action  at  the  suit  of  the  party  grieved,  in  one  case  only, 
which  is,  the  refusing  to  award  a  Habeas  Corpus  in  vacation  time;  and  seems  to 
leave  it  to  their  discretion,  in  all  other  cases,  to  pursue  its  directions  in  the  same 
manner  as  they  ought  to  execute  all  other  laws,  without  making  them  subject  to  the 
actions  of  the  party ;  and  this  seems  most  agreeable  to  the  general  reason  of  the 
law,  which  regularly  will  not  suffer  a  Judge  to  lie  liable  to  an  action  for  what  he  does 
as  Judge."  And  observe,  here  he  was  speaking  of  acts  done  by  Judges  out  of  Court. 
Again,  in  the  same  book,  page  136: — "No  man  is  liable  to  an  action  for  what  he 
doth  as  Judge." 

What  says  my  Lord  Chief  Justice  Hale,  in  Howell's  case?  "I  speak  my  mind 
plainly,  that  an  action  will  not  lie.  In  case  of  erroneous  judgment  given  by  a 
Judge,  shall  the  party  have  an  action  of  false  imprisonment  against  the  Judge? 
No ;  nor  against  the  officer  neither — the  matter  was  done  in  a  Court  of  Justice :  " 
and  again,  in  the  same  case,  2  Mod.  218,  the  whole  Court  treats  the  action  as 
criminal,  and  said,  "  that  the  bringing  the  action  was  a  greater  offence  than  fining 
the  Plaintiff ;  and  that  it  was  a  bold  attempt  against  the  government  and  justice 
in  general."  See  how  such  an  action  was  considered  by  the  bench  and  the  bar,  in 
the  celebrated  modern  case  of  Burdett  v.  Abbott,  the  speaker  of  the  House  of  Com- 
mons, in  14  East,  123;  Justice  Bailey  asks  the  counsel  this  question,  "Would  an 
action  lie  in  the  Court  of  Common  Pleas  against  the  Judges  of  this  Court,  or  any  of 
them  who  signed  a  warrant  of  commitment  ;"  and  liow  is  it  answered  by  Burdett's 
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our  Justices  of  the  Peace.  Id  I'ate  v.  Chambers  (3  Nev.  and  Man.  523),  where  a 
magistrate  committed  a  man  under  39th  and  40th  Geo.  III.,  c.  99,  s.  8  (the  [43] 
Pawnbrokers'  Act),  for  re-examination  upon  a  charge  of  embezzlement,  and  not  of 
penalty,  as  provided  by  the  Act,  the  magistrate  was  held  liable  to  an  action  for 
exceeding  his  jurisdiction.     The  proceeding  of  the  [44]  Respondent  was  an  act  in 

counsel,  Mr.  Holroyd?  "Certainly  no  action  would  lie  against  Judges — they  are 
accountable  in  another  way — no  ordinary  proceedings  in  the  common  way  can  go 
against  them  :  but,  with  submission,  if  they  issued  a  warrant  of  commitment,  in  a 
matter  of  which  they  had  no  jurixdictioti  at  all,  and  that  it  so  appeared  on  the  face 
of  the  warrant,  an  action  would  there  lie  against  the  officer  who  arrested  or  im- 
prisoned the  party  upon  such  warrant."  We  find  also  legislative  opinions  upon  this 
point  appearing  in  the  statutes  empowering  magistrates  to  plead  the  general  issue, 
giving  in  such  cases  notices  to  magistrates,  limitations  of  actions,  costs,  etc.  If  this 
action  lies  here,  so  it  would  in  any  of  the  most  inferior  Courts  in  the  kingdom.  The 
Law  draws  no  distinction.  It  is  admitted,  that  no  action  lies  against  a  witness 
for  what  he  deposes  in  a  Court  of  Justice,  because  he  must  be  freed  and  unfettered 
in  giving  his  evidence,  and  he  is  brought  there  in  the  course  of  law,  and  by  the 
summons  of  the  King. 

As  to  the  question,  whether  the  warrant  here  was  a  judicial  act,  the  ground  of 
argument  arose  from  a  confusion  of  ideas ;  because  it  is  stated,  that  certain  other 
persons,  besides  Judges,  have  power  to  do  the  like  act  in  certain  cases — if  it  did  not 
occur  that  another,  who  is  not  a  Judge  of  King's  Bench,  issues  such  warrants,  it  would 
not  probaljly  be  argued,  that  when  a  Judge  of  King's  Bench  issues  one,  it  is  not  a 
judicial  act.  Here  is  an  act  done  by  one  who  is  a  Judge — done  in  a  matter  within  his 
jurisdiction,  as  a  Judge;  and  bona  fide  intending  to  act  therein,  as  a  Judge.  How. 
then,  can  it  be  imagined,  that  it  is  not  a  Judge's  act?  Why,  forsooth,  sav  the  counsel 
for  the  Plaintiff,  the  Chief  Justice  is  a  Justice  of  Peace,  or  a  conservator  and  a  Chief 
Justice  distinct  ;  and  we  tell  you,  he  must  have  done  such  an  outrageous  act  as  this, 
in  his  second  person  and  in  his  inferior  character  as  a  conservator,  and  not  as  a 
Chief  Justice.  If  it  could  be  thought  of,  as  a  serious  question — as  a  good  ground  of 
defence,  the  Plaintiff  would  have  replied  so,  and  not  demurred  ;  for  by  so  doing,  it  is 
admitted,  that  if  there  is  no  legal  impossibility  of  the  act  being  done  as  Judge,  it  was 
done  as  Judge,  and  in  no  other  character. 

But  it  is  said,  that  the  Act  48  Geo.  III.,  c.  58,  is  the  only  authority  l)y  which  a 
Judge  of  the  King's  Bench  can  i.ssue  any  warrant  for  a  misdemeanor.  Ijefore  indict- 
ment :  and  it  is  truly  said,  that  this  warrant  is  not  under  that  Statute,  and  is  there- 
fore void,  or  is  nothing  more  than  the  warrant  of  a  Justice  of  Peace,  in  the  person 
of  the  Chief  Justice.  But  read  the  Statute  ;  and  I  ask,  does  it  declare,  or  even  imply, 
anything  again.st  the  Judge's  power,  which  he  has  practised  universally,  time  out  of 
mind  ;  and  whicli  power  is' recognised  by  the  authority  of  Haivl-ins  and  Dalton?  Is  not 
the  statute  made  expressly  to  extend  the  kind  of  proceedings  before  given  in  Revenue 
cases,  and  to  give  warrants  marked  for  bail  in  specific  sums ;  and  to  give  plea  and 
appearance  by  default?  Indeed,  if  this  warrant  is  void,  as  a  Judge's  warrant,  I 
don't  see  how  the  Justice  of  Peace  got  the  power  to  issue  it,  or  the  conservator,  men- 
tioned by  my  brother  Fletcher. 

A  Judge  of  King's  Bench  is  as  much  a  Justice  of  Peace,  as  he  is  a  Constable  or 
Coroner.  He  has  in  him  the  power  of  all  these ;  but  he  is  not  thereby  the  less  a  Judge 
— Justices  of  Peace  are  ministerial  often — Judges  of  King's  Bench  never.  It  is  said, 
that  they  are  ministerial  to  the  king — why?  On  the  contrary  they  have  liis  whole 
legal  power,  in  matters  touching  the  administration  of  justice  ;  and  lie  cannot  act  but 
by  them — see  the  ludicrous  consequences  of  treating  them  as  minhsterial,  or  sub- 
jecting tliem  to  action.  They  become  amenable  to  every  other  species  of  correction 
by  a  Court,  attachment,  etc.  One  hour  at  the  bar — the  next  at  the  bench,  of  the  same 
or  some  other  Court.  They  would  have  a  busy  and  harassing  time,  getting  from  one 
station  to  the  other — from  tlic  Judge  to  the  accused — from  the  corrector  to  the 
corrected. 

As  to  another  topic  relied  on  in  the  course  of  the  argument,  I  must  differ  from  those 
who  have  preceded  me  :  for  I  consider  one  Judge's  act  to  be  the  act  of  all  the  Court : 
and  my  brotiier  must  be  under  some  lapse  in  that  respect,  in  arguing  on  the  contrary 
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pais  and  not  of  record,  for  which  he  is  not  anienalik',  if  he  has  exceeded  liis  juris- 
diction; this,  we  maintain,  he  clearly  has  done;  the  judgment  therefore  entered  up 
lay  the  Supreme  [45]  Court  for  the  Respondent  on  the  general  issue  must  be  re- 
versed, and  the  cause  remitted  hack  to  the  Court  to  assess  the  damages  due  to  the 
Appellant,  for  the  wronp;  and  injury  he  has  sustained. 

principle ;  for  in  my  mind,  a  Judge  in  his  Chamber  does  no  act,  which  the  Court  may 
not  also.  Even  his  bailing,  is  not  like  a  Justice  of  the  Peace's  bailing  ;  but  according 
to  his  discretion,  and  he  has  that  power  in  all  cases  whatsoever,  2  Inst.  189  ;  nor  was 
he  ever  thought  to  be  affected  by  any  of  the  multitude  of  statutes,  on  which  the  power 
and  authority  of  the  Justice  of  Peace  dejiends — his  power  is  by  the  connnon  law. 
How  does  the  warrant  of  the  Court  differ  from  the  warrant  of  tlie  Judge?  Not  in  the 
least.  Consider  the  nature  of  side  bar  rules,  and  other  acts  of  the  same  kind — fiats 
— taking  bail — refusing  it — granting  /laheas  corpus — refusing  it — discharging  on 
it — remanding  on  it,  etc.  Would  an  action  lie  for  every  one,  or  for  any  one  of  these 
acts?  What  distinction  is  there  between  these  and  the  most  solemn  acts  of  the  Court, 
in  respect  of  the  protection  of  the  Judge?  And  what  difference  between  them  and  this 
warrant?  None  I  It  is  only  a  confusion  of  ideas;  because  it  is  a  thing,  which  in, 
certain  cases  can  be  done  by  others  who  are  liable  to  the  examen  of  the  Courts,  by 
action,  which  Judges  are  not — and  this  doctrine  and  reasoning  is  amply  sustained 
by  the  several  cases  cited  and  connnented  on  at  the  bar,  namely,  Ca.  Temp.  Hardw., 
42,  Rex  V.  White.  The  arguments  of  the  Judges  in  Rex  v.  Wilkes,  4  Burr.  2527,  and 
also  by  the  case  of  Gohhcliniidt  v.  Manyat,  1  Camp.  562,  and  Wilmot,  in  the  case  of 
Rex  V.  Ahnoii,  p.  2G8,  says,  "  I  can  make  no  difference  between  a  Judge  acting  in  a 
Court,  or  judicially  out  of  Court,  (speaking  as  to  the  protection,  privilege,  and  dignity 
of  a  Judge  in  a  case  of  libel,)  he  acts  by  virtue  of  the  patent  appointing  him  a  Judge, 
and  of  the  power  which  the  law  gives  him  in  that  character  and  capacity.  When  he 
issues  his  warrant,  as  conservator  of  the  peace,  the  Court  punishes  the  officer  who 
disobeys  it,  by  attachment.  Why?  Because  it  is  the  act  of  a  Judge,  in  his  judicial 
capacity.  (Thus  confirming  the  case  of  Rex  v.  White.)  Suppose  he  was  calumniated 
for  issuing  such  a  warrant,  would  not  the  Court  grant  an  attachment?  "  And  in  p. 
254,  he  again  saj's,  "  The  acts  done  in  Court  and  out  of  Court,  taken  together,  form 
that  system  of  practice,  by  which  the  benefit  of  the  law  is  dealt  out  to  the  people." 
And  in  p.  100,  "  Judges  issue  warrants  of  their  own  proper  authority,  separate  from 
the  Court,  and  out  of  term."  Almost  the  same  words  are  used  by  the  three  Judges  in 
Wilkes'  case,  4  Burr.  2569,  "  A  great  deal  that  may  be  done  in  Court  is  done  by 
Judges  at  Chambers,  in  term  time  ;  in  vacation  a  great  deal  more  is  done  Ijy  them  in 
Chambers;  because  it  can  be  done  no  where  else."  This  Judge,  Sir  E.  Wilmot,  has 
been  on  the  present  occasion,  I  Ijelieve  for  the  first  time,  assailed  in  his  character 
for  knowledge  and  integrity  :  yet,  in  the  parts  only  of  his  judgment,  in  The  King  v. 
Ahnon  [Wilm.  243],  which  press  on  this  case,  he  has  other  support  than  my  opinion 
of  him — so  has  the  Court  in  which  he  sat;  and  the  able  reporter  of  their  enlightened 
and  unanimous  decisions.  With  respect  to  the  Book  of  his  opinions,  upon  which 
.so  much  has  been  said — what  is  its  extrinsic  merit?  What  its  authority?  Does 
it  not  prove  itself?  Has  it  not  as  good  a  claim  to  respect ;  and  ought  it  not  to  carry 
as  much  weight  with  the  law  world,  as  other  great  men's  commentaries?  At  lea.st, 
how  did  the  Court  and  Bar  receive  it,  in  Biu/lett  v.  Abbott  [14  East,  1  at  p.  85],  when 
Sir  V.  Gibbs  cited  the  Judge's  argument  in  Almon's  case  [Wilm.  24-3],  and  called  it 
his  "  admirable  argument." 

So  far,  I  think,  upon  principle  and  authority,  there  can  be  no  question  of  the 
protection  of  the  Judge,  for  acts  done  out  of  Court,  as  well  as  done  upon  the  bench  ; 
and  now,  as  to  the  act  in  question  being  one,  which  he  might  do  out  of  Court,  see  2 
Hale,  PI.  Co.,  5,  6.  "  Any  of  the  Ju.stices  of  the  King's  Bench  may  issue  out  their 
warrants  for  apprehending  of  a  malefactor,  or  for  surety  of  the  peace  in  any 
county  ;"  and  p.  105,  as  to  the  power  of  the  King's  Bench  in  cases  of  breaches  of  the 
peace,  and  before  indictment.  "  The  Court  of  King's  Bench  has  not  only  a  power  to 
issue  writs,  upon  indictments  or  appeals  before  them,  Ijut  has  also  power  by  order, 
to  command  the  Sheriff'  of  the  county  where  they  sit,  or  the  Marshall  of  the  Court,  to 
apprehend  felons  or  disturbei's  of  the  peace,  and  bring  them  before  the  Court." 

With  respect  to  tlie  plea  which  is  here  put  upon  the  record,  in  bar  to  the  present 
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[46]  Mr.  Serjeant  Spankie,  Sir  \Yilliiim  FoUett,  Q.C.,  and  Mr.  Greenwood,  for  the 
Respondent. 

The  iiction  of  trespass  brought  again.st  the  Respon-[47]-dent  by  the  Appellant,  was 
not  sustainable  in  the  Supreme  Court,  for  two  reasons  ;  first,  Ijecause  tlie  Respondent, 
acting  bona  fide  in  the  execution  of  his  office  as  magistrate  of  the  Foujdarry  Court, 

action.  I  think  thei'e  ought  not  to  be  a  second  opinion,  as  to  the  necessity  and 
propriety  of  putting  it  in  by  the  Lord  Chief  Justice  of  the  King's  Bench.  I  can 
easily  believe  with  Mr.  Radcliffe,  that  the  Chief  Justice  wished  the  decision  to  be 
on  the  abstract  question,  whether  he  ought  to  give  other  answer  to  tlie  action,  than 
lie  has  done  by  this  plea.  I  think  that  those  who  surmised,  that  this  plea  was  pre- 
pared against  his  approbation,  as  if  it  wa.s  unfit  for  his  candid  and  honourable  justi- 
fication, took  away  from  him  a  merit  to  which  he  is  entitled,  and  which  is  a  further 
proof  of  his  just  conception  of  the  Judicial  character,  of  his  constitutional  spirit,  and 
of  his  fortitude  and  personal  disinterestedness.  I  have  a  perfect  recollection  of  the 
learned  and  respectable  Defendant  stating  to  the  Judges  (when  taking  their  opinion 
whether  he  should  sit  on  the  trials  of  Kirwan  and  others)  that  he  was  resolved  to 
take  no  steps  in  this  action,  nor  put  in  any  plea  that  should  compromise  the  con- 
stitutional rights  of  the  Judges,  or  desert  that  dignified  and  constitutional  defence 
which  a  Judge  ought  to  makij.  It  happened,  that  my  brothers.  Fox  and  Fletcher, 
were  not  present  at  the  time,  and  it  may  be  a  fact  with  which  they  are  unacquainted ; 
but  I  thought  it  infinitely  to  the  honour  of  the  Chief  Justice  of  the  King's  Bench,  to 
display  a  temperate,  but  fixed  resolution  to  sustain  the  legal  rights  and  privileges 
of  the  Judgment  Seat,  of  which  he  was  the  trustee. 

Mr.  Justice  Fox. — Two  of  my  brethren  having  given  their  opinions  upon  this 
record,  at  considerable  length,  it  will  not  be  necessary  for  me  to  occupy  much  of  the 
public  time.  My  brother  Fletcher,  in  giving  his  judgment,  differed  from  the  opinion 
pironounced  by  my  brother  Mayne,  who  has  just  closed  his  judgement  and  his  argument. 

It  now.  of  course,  devolves  on  me  to  state  my  opinion,  and  such  reasons  as  have 
decided  my  mind  in  forming  that  opinion — not  so  much  at  large  as  either  of  my 
brethren  liave  done,  for  indeed  they  have,  in  their  respective  views  which  they  have 
taken  of  the  case,  stated  the  principles  of  law  and  the  authorities,  together  with  the 
reasons  and  grounds  of  their  opinion  as  applicalile  to  the  present  case,  so  fully,  that  in 
following  either  of  them,  I  would  do  injustice  to  the  ability  with  whieli  they  have 
argued  the  question. 

The  questions  which  arise  upon  this  record,  appear  to  be  two  ;  the  latter  branching 
out  into  different  modifications  as  appeared  in  the  course  of  the  argument.  The 
first  question  which  I  deem  myself  bound  to  decide,  is,  whether  the  arrest,  as  it  is 
stated  by  the  Defendant,  is  legal  or  not.  The  second  question  is,  supposing  that  the 
arrest,  as  it  is  stated  upon  tlie  record,  is  not  legal,  whether  the  Plaintiff  is  barred  of 
his  action,  by  the  matter  stated  by  the  Defendant  in  his  plea.  I  feel  myself  bound  to  con- 
sider, and  decide  the  first  question  ;  because,  if  I  should  be  of  opinion  that  the  plea 
discloses  sufficient  matter  of  justification  to  show  the  arrest  legal,  then  the  second 
question  could  not  arise. 

It  is  my  opinion,  that  the  matter  stated  by  tlie  Plaintiff  does  not  justify  the  arrest ; 
and  that  the  arrest  was  not  lawful  in  the  manner  in  which  it  has  been  pleaded.  It  is 
necessary  to  keep  the  consideration  of  these  two  points  separate  and  distinct,  and  not 
to  let  the  subject  matter  of  one  question  influence  the  discussion  of  the  other  ;  indeed, 
I  apprehend  that  some  little  difficulty,  perhaps  I  might  say  confusion,  has  arisen  from 
drawing  an  inference  too  hastily,  that  the  decision  of  the  first  question  was  to  close 
and  decide  the  second  question,  which  possibly  was  the  only  one  intended  by  the 
Defendant  to  have  been  proposed  to  the  Court,  as  the  other  has  not  been  much  relied 
upon  at  the  bar. 

The  pica  states  the  Letters  Patent  appointing  the  Defendant  Chief  Justice,  that 
being  Chief  Justice,  and  by  virtue  thereof,  and  as  such  lie  made  a  warrant,  reciting 
in  the  warrant  that  a  certain  information  upon  oath  had  been  made  before  him,  and 
that  by  virtue  of  this  warrant  the  arrest  was  made.  It  is  a  principle  in  law,  that  the 
liberty  of  atiy  suliject  of  this  realm  is  not  to  be  restrained  l)y  any  Magistrate  what- 
soever, unless  by  presentment  or  due  process  of  law.  In  this  case  the  arrest  is  stated 
to  have  been  made  solely  as  an  arrest  to  bring  the  party  before  a  Judge  of  the  Court 
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ill  a  case  [48]  within  the  jurisdiction  of  that  Court,  is  protected  by  the  Statutes  21st 
Geo.  III.,  c.  70,  s.  2  and  24,  and  53rd  Geo.  III.,  c.  155,  s.  105  ;  and  secondly,  because  it 
did  not  appear  upon  the  trial,  nor  was  there  any  [49]  ground  for  the  Court  to  pre- 
sume, that  the  Respondent  had  any  notice  of  the  fact,  or  any  reason  to  suppose  that 
the  Appellant  was  not  a  native,  and  as  such  amenable  to  the  jurisdiction  of  the 

of  King's  Bench;  and  the  warrant  under  which  arrest  is  made,  is  stated  in  the  usual 
course  of  such  warrants.  No  princiijle  of  authority  in  the  Magistrate  is  referred  to, 
— nothing  more  is  relied  upon  by  this  plea  to  justify  the  arrest,  save  barely  a  recital 
in  the  warrant,  that  an  information  was  sworn  before  the  Defendant,  charging  the 
Plaintiff  with  a  certain  offence.  I  think  that  the  Defendant  issuing  a  warrant  of 
arrest,  ought,  in  order  to  justify  such  arrest,  to  set  out  and  aver  in  his  plea,  the  infor- 
mations previously  sworn.  It  would  be,  in  my  opinion,  carrying  the  case  beyond  the- 
bounds  of  the  law,  and  be  dangerous  to  tlie  liberty  of  the  subject,  to  say  that  the  Chief 
Justice,  or  any  other  Judge  of  the  King's  Bench,  or  any  magistrate,  has,  in  himself, 
an  authority  of  arresting  by  warrant,  any  subject  of  the  reahu,  upon  a  bare  sugges- 
tion in  the  warrant,  that  the  party  did  a  particular  criminal  act.  In  order  to  constitute 
the  arrest  a  legal  one,  the  criminal  act  must  be  duly  evidenced  to  him  by  information 
upon  oath.  I  am  perfectly  aware,  that  the  highly  respectable  and  much  revered 
Defendant  in  this  case,  was  in  fact  authorized  to  issue  his  warrant,  by  a  regular 
information  duly  taken  and  sworn  before  him.  But  it  is  not  so  avowed  by  this  plea. 
The  authorities  which  have  been  resorted  to  on  this  part  of  the  case,  if  authorities  are 
here  necessary,  are  4  Bl.  Com.  125  ;  2  Hale,  P.C,  198,  110,  and  2  Hawk.  135.  In  giving 
this  opinion  on  the  first  point  in  the  case,  I  must  be  understood  as  not  imputing  in 
any  way  the  slightest  irregularity  to  the  Defendant  in  this  case.  The  point  is  mad& 
by  the  mode  of  pleading,  and  does  not  in  any  manner  ari.se  from  any  act  of  his. 

1  now  proceed  to  the  .second  question  in  this  ca.se  ;  namely,  whether  on  the  whole 
matter  disclosed  by  the  Defendant's  plea,  the  Plaintiff'  can  have  or  maintain  his  action 
against  him.  It  has  been  relied  upon,  that  the  Defendant  has  alleged,  as  Chief  Justice, 
sufficient  matter  to  show,  that  he  acted  in  a  judicial  capacity,  and  is  not  answerable 
in  this  action,  or  indeed  in  any  action,  for  what  was  done  by  him  as  a  Judge,  in  a  Court 
of  Justice. 

Tlio  i)rinciple  at  Law,  of  exemption  from  lieing  sued  for  matters  done  by  Judges 
in  their  judicial  capacity,  is  of  great  importance.  It  is  necessary  to  the  free  and 
impartial  administration  of  justice,  that  tiie  jjersons  administering  it  should  be 
uninfluenced  by  fear  and  unbiassed  by  hope.  Judges  have  not  V)een  invested  with  this, 
privilege  for  their  own  protection  mereh' ; — it  is  calculated  for  the  beneflt  of  the 
people,  by  ensuring  to  them  a  calm,  steady,  and  impartial  administration  of  justice; 
it  is  a  principle  coeval  with  the  law  of  the  land,  and  the  dispensation  of  justice  in  this 
country  ;  and  is  founded  on  the  very  frame  of  the  constitution  ;  it  is  to  be  met  with  irt 
the  earliest  books  of  law;  and  has  been  continued  down  to  the  present  time,  without 
one  authority  or  diet ti into  the  contrary,  that  I  have  been  enabled  to  find.  My  brother 
Mayne,  who  preceded  me,  has  given  a  clear  and  lucid  detail  of  the  authorities,  as  they 
have  arisen  from  time  to  time.  Most  of  them  were  mentioned  in  the  course  of  the  argu- 
ment at  the  bar.  After  the  manner  in  which  they  have  been  stated  by  him,  it  becomes 
superfluous  now  for  me  to  travel  minutely  through  them  again  ;  but  I  think  myself 
called  upon,  in  assertion  of  this  principle,  so  vitally  necessary  to  the  administration 
of  justice,  to  maintain  it  in  such  a  manner,  as  may  be  requisite  to  give  it  full  effect 
and  operation  ;  still,  however,  not  trenching  in  any  manner  on  the  rights  of  the  sub- 
ject, which  this  principle  is  intended  to  protect ;  not  to  injure  or  infringe.  It 
appears  to  be  most  necessary  that  a  Judge  administering  justice  shall  not  be  liable 
to  answer  for  acts  done  judiciallj'-  by  him,  by  the  way  of  action  or  prosecution; — 
they  are  only  answerable  for  their  judicial  conduct  in  the  high  Court  of  Parliament; 
and  without  the  existence  of  this  principle,  it  is  utterly  impossible  that  there  could  be- 
such  a  dispensation  of  justice,  as  would  have  the  eft'ect  of  protecting  the  lives  or 
property  of  the  subject.  A  Judge  must — a  Judge  ought  to  be  uninfluenced  by  any 
personal  consideration  whatsoever  operating  upon  his  mind,  when  he  is  hearing  a 
discussion  concerning  the  rights  of  contending  parties  ;  otherwise,  instead  of  hearing 
them  abstractedly,  a  considerable  portion  of  his  attention  must  be  devolved  to  him- 
self. There  is  something  so  monstrous  in  tlie  contrary  doctrine,  that  it  would  poison 
the  very  source  of  justice,  and  introduce  a  .system  of  servility,  utterly  inconsistent 
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Foujdarry  Court.  [50]  The  sections  2  and  24  of  the  21st  Geo.  III.,  c.  70,  must  be 
taken  tof^ether  ;  the  hitter  provides  that  no  action  shall  lie  in  the  Supreme  Court 
against  any  person  what.soever  exercising  a  judicial  office  in  the  Country  [51]  Courts 
for  any  judgment,  decree,  or  order,  of  the  said  Court  ;  and  liy  the  former,  and  per.son 
impleaded  in  the  Supreme  Court  for  any  act  done  by  order  of  the  Governor-General 

with  the  constitutional  independence  of  the  .Judges, — an  independence  which  it  has 
been  the  work  of  ages  to  establish,  and  would  lie  utterly  inconsistent  with  the  pre- 
servation of  the  rights  and  liberties  of  the  sul^ject. 

The  leading  case  on  which  this  principle  has  been  stated  particularly  and  at  large, 
has  been  already  amply  dilated  upon  ; — I  mean  the  case  of  Floyd  v.  Barker,  12  Coke, 
23,  in  which  the  principle  was  extended  to  magistrates.  The  reasons  for  extending 
it  so  far,  are  stated  with  such  accuracy,  that  no  case  has  occurred  since  that  time, 
which  has  not  bottomed  itself  on  that  adjudication.  Indeed,  it  has  not  been  contro- 
verted that  for  any  act  done  by  a  Judge  sitting  in  Court,  he  is  not  responsible  in  an 
action  to  the  party  conceiving  himself  aggrieved.  But  this  is  not  the  extent  of  that 
case.  It  embraces  not  only  judicial  acts  done  by  a  Judge  sitting  in  Court,  but  also 
acts  done  by  him  out  of  Court.  After  mentioning  that  for  acts  done  openly  in 
Court,  the  Judge  is  not  responsible,  it  proceeds,  "  nor  for  acts  done  out  of  Court,  such 
as  the  due  examination  of  causes  out  of  Court,  and  inquiring  by  testimony  and  other 
such  things  ;  because  they  are  fit  to  be  done  by  the  Judges."  Here  expressly  extending 
the  principle  of  protection,  Iieyond  the  limits  of  acts  done  in  Court,  to  acts  done  out 
of  Court,  giving  examples  of  each.  The  present  case  comes  within  the  authority  of 
this  leading  ca.se ;  it  is  within  the  principle  of  that  protection,  which  the  Judges  are 
clothed  with,  for  acts  done  by  them  as  such.  The  case  goes  on,  lest  there  should  be  any 
mistake,  to  show  what  acts  are  not  within  this  protection,  "  as  if  a  Judge  hath 
conspired  before,  out  of  Court,  this  is  extra-judicial; — subornation  of  witnesses,  and 
false  and  malicious  prosecutions,  out  of  Court,  to  such  whom  he  knows  will  be  in- 
dictors,  to  find  any  guilty,  etc.,  will  be  an  unlawful  conspiracy."  These  are  not 
judicial  acts — they  are  not  within  the  protection  of  the  principle  ;  and  the  person  who 
commits  them,  even  though  he  be  a  Judge,  is  left  open  to  an  action  :  because  he  has 
done  that  which  was  not  fit  for  him  to  do — whicli  did  not  appertain  to  a  judicial 
character,  "  these  are  extra-judicial  " — making  the  distinction  between  judicial  and 
extra-judicial  acts,  not,  as  in  argument  here  has  been  contended,  that  judicial  acts  are 
such  only  as  are  done  in  Court,  if  they  are  necessary  to  the  administration  of  ju.stice. 

Let  us  see,  then,  whether  the  act  disclosed  in  this  case  by  the  Defendant's  plea  be 
such  an  act  as  falls  within  the  reason  and  authority  of  this  ease.  The  act  stated  by 
the  Defendant  is,  the  issuing  of  a  warrant,  as  Chief  Justice,  reciting  an  information 
upon  oath  to  have  been  sworn  before  him.  The  warrant  is  full — regular  on  the  face 
of  it ; — it  recites  an  information  to  have  been  taken  upon  oath,  in  order  to  show  that 
he  was  acting  in  a  judicial  course  of  proceeding.  This  recital  is  important:  though 
it  is  not  sufficient  to  liar  the  Plaintiff  as  matter  of  justification.  With  the  view  of 
bringing  the  case  within  the  principle  I  have  mentioned,  it  is  not  necessary  t-o  make 
the  averment,  that  an  information  was  sworn,  to  ground  the  warrant,  if  the  act  was 
done  in  a  course  of  judicial  proceeding;  because  it  cannot  be  traversed.  It  is  im- 
material to  decide  whether  or  not  any  error  was  committed  by  the  Judge,  because  if 
he  acts  judicially,  even  though  he  is  in  error,  he  is  protected.  It  is  absurd  to  say  that 
the  protection  is  confined  to  those  cases  where  no  protection  is  required.  To  say  that 
everything  is  necessary  to  protect  a  Judge  from  an  action,  that  would  be  necessary  to 
protect  an  ordinary  magistrate,  is  unreasonable;  when  the  very  object  of  the  pro- 
tection is,  not  to  say  that  he  is  justified,  as  having  acted  legally,  but  that  he  did  the 
act  in  the  ordinary  course  of  justice;  and  for  such  an  act  is  not  responsible  in  an 
action  at  law. 

Much  reliance  has  been  placed,  on  the  part  of  the  Plaintiff,  on  the  analogy  between 
the  act  of  a  Judge  of  the  King's  Bench,  and  that  of  an  ordinary  Justice  of  the  Peace  ; 
— this  argument  deserves  consideration.  A  Judge  of  the  King's  Bench  has  a  juris- 
diction over  all  matters  of  crime  within  the  realm.  They  are  su]ierior  Judges  in 
criminal  matters.  They  are  so  by  virtue  of  their  jjalents  and  their  offices.  This 
power  and  jurisdiction  is  incident  to  their  office,  to  liave  a  power  of  issuing  a 
warrant  commensurate  with  this  jurisdiction,  to  bring  in  the  party  for  inquiry 
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in  Council,  may  plead  the  general  [52]  issue.  Now  it  is  admitted  that  the  parties 
engaged  in  the  riot  were  natives,  and  as  such  anienalile  to  the  jurisdiction  of  the 
Native  Courts.  The  Appellant  was  the  exception  ;  he,  it  seems,  was  an  Euro-[53]- 
pean  and  a  British  suljject;  hut  how  was  Mr.  Ilalket  to  know  that  circumstance? 
his  name  would  not  necessarily  import  the  fact, — he  might  be  half-caste :  it  is  clear  that 

and  trial.  It  would  be  vain  and  idle  to  say,  that  the  Judges  of  this  high  Court  have 
by  virtue  of  their  offices  jurisdiction  over  criminal  matters,  generally,  throughout 
the  realm ;  unless  it  was,  at  the  same  time  held,  that  they  had  necessarily  inherent  in 
their  office,  and  flowing  directly  from  it,  a  power  of  issuing  process  to  bring  in  the 
party  charged  with  crime;  without  this  their  jurisdiction  would  be  impotent, — could 
never  I)e  brought  into  action  at  all.  All  the  ancient  authorities  speak  of  this  power 
of  issuing  process  as  necessarily  incident  to  their  office,  they  are  conservators  of  the 
peace  virtufe  officii.  The  distinction  is  recognized  by  Blackstone,  in  his  1  Com.  368, 
l)etween  conservators  of  the  peace  virfute  officii,  and  conservators  by  prescription. 
The  Judges  of  the  King's  Bench  are  stated  to  be  conservators  of  the  peace  virtute 
officii.  The  Master  of  tlie  Rolls  and  others  are  conservators  by  prescription  ;  that 
is,  the  Judges  of  the  King's  Bench  have  this  power,  as  incident  to  their  jurisdiction, 
and  from  their  patents,  which  constitute  them  Supreme  Judges  in  criminal  matters, 
throughout  the  realm.  It  would  be  strange  to  say,  that  a  process,  which  is  necessary 
to  give  animation  to  their  jurisdiction — to  give  it  operation  and  effect,  to  enable  it 
to  act  at  all,  and  flowing  from  their  very  office, — I  mean  the  issuing  a  warrant  to 
arrest  for  crime,  should  not,  in  itself,  be  a  judicial  act.  There  is,  as  I  conceive,  a 
wide  distinction  in  this  respect  between  a  Judge  of  the  Court  of  King's  Bench,  and 
an  ordinary  justice  of  the  peace.  Justices  of  the  peace  are  not,  individually, 
invested  with  a  power  to  hear  and  determine  any  felony,  or  other  offence.  Their 
authority  is  to  try  before  themselves  and  others.  No  individual  justice  of  the  peace 
has  that  power;  but,  as  an  individual,  he  has  merely  a  ministerial  power;  to  bring 
the  party  accused  before  otliers  as  well  as  himself,  for  the  purpose  of  trial.  This 
.distinction  has  been  noticed  by  Serjeant  Hawkins  and  by  my  brother  Fletcher.  Tlie 
distinction  is  this;  where  process  is  issued,  to  bring  the  party  accused  before  the 
person  issuing  the  warrant,  and  other.s,  for  trial,  it  is  a  ministerial  act — it  is 
ministerial  to  the  other  justices,  who  are  necessarily  to  sit  with  the  justice  issuing 
the  warrant.  But  in  the  case  of  a  Judge  of  the  King's  Bench,  he  has  power  and 
authority  to  sit  alone,  and  try  the  fact,  respecting  which  the  process  issued.  A 
single  Judge  is  invested  with  full  power  to  try  the  criminal  in  the  same  manner,  as 
if  assisted  by  all  the  Judges  in  full  Court.  He  is  not  ministerial  to  others  ;  but  has 
this  power,  as  incident  to  his  office.  But  this  distinction  is  further  strengthened, 
when  we  come  to  consider  the  power  of  justices  of  the  peace,  as  regulated  by 
different  Statutes.  Justices  of  the  peace  were  originally  conservators  of  the  peace 
merely,  under  the  34th  Edw.  I.  Justices  of  the  peace  were  first  appointed  by  com- 
mission from  the  Crown,  by  which  the  justice  so  connnissioned,  and  others  of  whom 
particular  persons  named  were  to  l)e  always  present,  were  authorized  to  try  felons. 
See  how  that  power  has  been  abridged  bv  subsequent  Statutes.  The  Statute  1  and 
2  of  Philip  and  Mary,  c.  13,  in  England," of  which  the  Statute  of  the  10th  Charles  I. 
c.  in  Ireland  is  a  transcript,  obliges  justices  of  the  peace  to  take  examinations  of  all 
persons  brought  before  them  under  charge  of  felony,  and  other  offences  therein 
specified;  they  are  to  certify  the  examinations,  and  to  take  bail  for  the  appearance 
of  the  party,  at  the  next  assizes  or  gaol  delivery;  thereby  depriving  the  justices  of 
all  jurisdiction  whatsoever,  which  had  been  given  by  their  commission,  in  cases  of 
felony  ;  or  at  least  suspending  the  exercise  of  that  jurisdiction ;  for  the  statute  is 
mandatory  upon  them,  to  transmit  to  the  Judges  of  Assize,  the  informations,  ex- 
aminations, and  recognizances  taken  before  them;  and  a  power  is  given  to  the 
Judges  of  Oyer  and  Terminer  and  Gaol  Delivery,  if  a  justice  of  the  peace  does  not 
com})ly  with  the  statute,  to  fine  him,  in  their  discretion,  for  such  default.  Here  by 
this  statute,  the  justices  of  the  peace,  in  the  cases  therein  mentioned,  are  clearly 
ministerial.  Their  duty  is  confined  solely  to  the  office  of  taking  informations, 
examining  the  prisoner,  and  returning  those  informations  and  examinations  to 
another  jurisdiction  for  trial  of  the  parties,  under  the  coercion  of  being  fined,  in 
case  of  neglect.     It  would  be  strange  to  say,  that  in  these  respects,  the  justice  of  the 
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he  was  engaged  with  others,  who  were  iimcn-[54]-"hle  to  the  jurisdiction  of  the  Fouj- 
darry  Court,  in  a  common  breach  of  the  hiw  ;  when,  tlierefore,  he  was  ap})rehended,  if 
he  intended  to  avail  himself  of  his  privilege  as  a  British  subject,  he  should  have  moved 
for  [55]  a  warrant  to  be  discharged  ;  that  would  have  been  the  course  here  ;  and  if  lie 
had  that  remedy,  can  he  lay  by,  and  then  bring  his  action?     But  if  a  magistrate 

peace  was  acting  judicially — he  is  not  only  ministerial  in  all  these  particulars,  but 
he  is  ministerial  to  the  Judges  of  Assize  and  Gaol  Delivery,  under  the  responsibility 
of  being  fined,  in  case  he  does  not  comply.  Where  then  is  the  analogy  between  the 
process  of  arrest  issued  by  a  justice  of  peace,  and  a  Judge -of  the  King's  Bench! 
The  justice  of  the  peace  is  by  law  limited  in  his  jurisdiction,  having  no  jurisdiction 
singly  and  alone  over  the  matter,  for  which  his  warrant  niiglit  issue.  No  trial  had 
by  him  alone,  could  be  sustained  in  law; — he  must  have  the  co-operation  of  others, 
specially  named  for  the  purpose.  It  was  not  an  authority  flowing  out  of  his  office, 
but  appears  to  have  been  at  all  times,  as  well  before  the  statutes  were  jjassed  for 
regulating  the  office  of  justice  of  peace,  as  since,  purely  ministerial.  This  analogy, 
tlierefore,  which  has  been  relied  upon  as  complete  and  decisive,  with  regard  to  the 
jurisdiction  of  a  Judge  of  the  King's  Bench,  appears  to  me  not  to  apply.  A  justice 
of  the  peace  has  no  authority  to  try,  by  himself,  any  criminal  offence ; — a  Judge  of 
the  King's  Bench  has,  by  virtue  of  his  office,  a  power  to  try  all  criminal  offences, 
arising  within  the  realm.  He  is  not  restrained  as  to  the  number  of  persons  who  are 
to  sit  in  judgment  upon  the  offender; — the  trial  may  be  by  a  single  Judge;  and  the 
power  of  issuing  a  process  to  arrest  is  commensurate  with  his  jurisdiction  ; — it 
arises  from  his  office ;  and  is  not  ministerial  to  any  other  person  whatever.  The 
analogy  thus  completely  fails  in  all  its  parts. 

But  it  is  said,  and  it  deserves  notice,  that  this  act  does  not  appear  to  have  been 
done  in  a  judicial  course;  because  it  wants  the  necessary  concomitant  of  an  in- 
formation upon  oath,  to  ground  the  warrant  upon.  I  have  already  endeavoured  to 
show,  that  this  is,  in  fact,  confounding  matters  altogether  distinct.  It  is  saying, 
that  the  principle  of  protection  should  extend  only  to  cases  where  it  is  not  necessary 
— where  the  jurisdiction  is  acknowledged,  and  indemnity  complete,  without  the  aid 
of  that  principle.  It  is  against  the  authority  of  all  the  cases  and  the  principle  itself, 
which  is  to  protect  Judges,  where  they  have  erred ;  and  yet,  to  show  that  it  comes 
within  such  a  principle,  it  is  contended  you  must  show  that  no  error  at  all  exists. 
The  case  of  Hamond  v.  Howell,  in  2  Mod.  218,  which  was  stated  by  my  brother  Mayne 
very  much  at  large,  and  with  great  precision  and  clearness,  was  bottomed  upon  this, 
that  the  Judge  acted  erroneously.  The  point,  as  to  the  illegalitj'  of  it  was  decided 
by  all  the  Judges. — Bushell's  case  [1  Mod.  119;  Vaugh.  135]  was  originally  liefore 
the  Connnon  Pleas,  and  afterwards  liefore  all  the  Judges.  Thev  all  concurred  in 
opinion,  that  the  act  done  by  the  Judge  was  an  illegal  act ;  yet  they  all  agreed,  as 
the  act  was  done  in  a  course  of  justice,  the  Judge  was  not  answerable  for  it  in  an 
action  at  the  suit  of  the  party. 

Whatever  doubts  or  difficulties  may  have  occurred  to  my  mind  in  the  progress 
of  the  argument,  I  have  none  now.  I  am  clearly  and  decidedly  of  opinion,  that  the 
demurrer  in  this  case  ought  to  be  overruled  ; — that  the  matter  disclosed  by  the 
Defendant  in  the  second  plea  is  sufficient  to  show  that  the  act  done  by  him  was  done 
in  a  course  of  justice; — that  it  was  a  judicial  act,  flowing  from  his  commission. 
The  law  on  the  matter  now  referred  to  us  has  received  the  sanction  of  many  successive 
Judges,  venerable  from  their  experience,  their  knowledge,  and  integrity;  their 
decisions  have  not  been  questioned.  There  is  not  to  be  found  an  adjudged  case  nor 
a  dictum  varying  therefrom  ; — neither  can  any  reasonable  analogy  be  argued  upon, 
at  all  trenching  upon  this  principle.  I  do  not  think  it  necessary  to  follow  my  much 
respected  and  highly  talented  brother  Fletcher,  through  that  very  able  argument 
which  he  lias  delivered  with  such  eloquence  and  ability.  It  does  not  appear  to  me, 
that  the  arguments  adduced  by  liini  apply  to  the  proposition  which  has  been  con- 
tended for  on  the  second  point,  though  they  apply  lo  the  first  point  arising  on  this 
record;  namely,  that  the  arrest  was  not  legal.  In  that  I  concur  with  my  brother 
Fletcher;  l)ut  I  differ  widely  from  him  on  the  conclusion  whicli  he  has  drawn  ;  tliat 
therefore,  or  for  any  other  reason,  this  action  is  maintainable.  Here  again  I 
must  repeat,  that  there  is  not  either  principle,  authority,   reason  or  analogy  to 
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acts  bnna  fide,  he  is  protected  against  all  unintentional  [56]  errors;  that  is  the 
principle  upon  which  all  the  Acts  of  Parliament  for  their  protection  are  framed; 
and  the  decisions  of  the  Courts  are  in  accordance  with  that  ])rinciple,  Weller  v. 
Toke  (9  East,  364),  Beechey  v.  Sides  (9  Barn,  and  Cr.  806),  I'ricf  [57]  v.  Messenger 
(2  Bos.  and  Pul.  158).     The  7th  Jac.  I.,  c.  5,  made  perpetual  by  21st  Jac.  I.,  c.  12, 

warrant  such  conclusion.  If  we  were  to  pronounce  the  Defendant  lialjle  to  this 
action,  we  would  decide  contrary  to  the  entire  current  of  authorities; — we  would 
unsettle  the  law ;  we  would  expose  the  Judges  to  be  harassed  in  their  persons,— to 
have  their  minds  disturbed,  and  their  station  degraded,  for  acts  done  in  disciiarge 
of  their  judicial  duties.  I  feel  myself  therefore  bound  to  pronounce,  that  in  this 
case  I  am  most  clear,  that  the  demurrer  here  taken  by  the  Plaintiff  ought  to  be  over- 
ruled. 

Lord  Norlniry. — After  the  long,  elal)orate,  and  aisle  discussion  which  this  case 
has  undergone,  during  the  course  of  the  former  and  part  of  the  present  year,  were 
it  not  for  the  singularity  as  well  as  the  importance  of  it,  I  might  content  myself  by 
merely  expressing  my  assent  to  the  very  satisfactory  judgment  pronounced  by  my 
brothers  Fox  and  Mayne  for  the  Defendant ;  but  I  owe  it  as  a  matter  of  respect  to 
the  Bar,  as  well  as  in  point  of  duty  to  the  public,  to  assign  my  reasons  for  concurring 
in  that  judgment. 

The  whole  of  this  case  is  spread  on  the  pleadings.  The  declaration  is  trespass 
vi  et  armis,  against  the  Defendant,  who  is  therein  designated  and  styled  Chief  Justice 
of  the  King's  Bench,  who  is  attached  to  answer  the  Plaintiff  in  the  Common  Pleas, 
for  an  assault  and  false  imprisonment  without  any  probable  cause. 

There  is  a  further  count,  for  beating  and  ill-treating  the  Plaintiff,  in  the  usual 
language  of  complaint  against  unjustifiable  force. 

To  this  declaration  the  Defendant  has  pleaded,  amongst  other  matters,  as  his 
second  plea  in  justification,  that  which  is  the  subject  of  the  present  argument. 

By  the  plea  in  question,  the  Defendant  sets  forth,  "that  he  is  Chief  Justice  of  the 
King's  Bench ;"  sets  out  the  King's  Patent,  by  which  he  holds  his  office  by  the  Royal 
authority ;  "  and  that  as  such  Chief  Justice  he  issued  ^lis  warrant  to  certain  persons 
therein  named,  under  his  hand  and  seal,  reciting,  that  it  appeared  to  him,  by 
information  on  oath,  that  on  the  9th  of  July  last,  a  number  of  persons  assembled  in 
Fishamble-street,  Dublin,  and  resolved  to  form  a  Committee,  to  represent  the  Roman 
Catholics  of  Ireland,  for  the  purpose  or  under  the  jiretence  of  preparing  a  petition 
to  parliament;  and  that  the  Plaintiff  amongst  others,  met  and  acted  in  the  ap- 
pointment of  such  representatives,  against  the  statute;  and  that  Defendant  issued 
ills  warrant  to  apprehend  the  Plaintiff,  and  bring  him  before  him  or  some  other 
Judge  of  the  King's  Bench,  to  be  dealt  with  according  to  law.  In  obedience  to  such 
warrant,  the  constable  did  arrest  and  apjirehend  the  Plaintiff,  and  brought  him  in 
custody  ;  and  the  Defendant  did  forthwith  deliver  the  Plaintiff  to  bail  for  his 
appearance  in  the  King's  Bench,  on  the  first  sitting  day  of  the  then  next  term.'' 

To  this  plea  the  Plaintiff  demurs,  as  insufficient  in  law  by  way  of  justification, 
on  the  following  grounds. 

1st.  That  the  plea  avers  no  positive  offence.  2ndly.  That  there  is  no  averment 
of  an  information  on  oath,  to  ground  the  warrant.  3rdly.  That  no  ofi'ence  having 
been  charged.  Plaintiff  could  not  have  been  legally  arrested,  before  indictment 
found.  4thly.  That  the  act  of  the  Defendant  cannot  be  considered  as  a  judicial 
act,  but  merely  as  ministerial  or  extra-judicial;  and  that  for  such  ministerial  or 
extra-judicial  act  the  Chief  Justice  is  liable  to  an  action,  and  responsible  in  damages 
to  the  party  complaining. 

It  must  be  allowed,  tliat  if  the  act  in  question,  a.s  complained  of,  can  be  legally 
considered  as  imputable  to  the  Defendant,  in  a  capacity  and  character  distinct  from 
his  judicial  functions  and  privileges  with  which  his  office  is  clothed,  the  question 
would  Vie  conclusively  again.st  the  plea.  But  it  stands  admitted  by  the  demurrer, 
that  the  Defendant  acted  in  the  matter  as  a  Judge  ;  and  it  has  been  given  up  in 
argument,  that  in  order  to  support  the  Plaintift"s  positions,  the  act  must  appear  to 
be  merely  ministerial,  as  contra-distinguished  from  judicial;  as  it  is  conceded  that 
for  an  act  purely  judicial,  the  action  cannot  be  maintained  against  a  Judge.     In 

27 


Ill  MOORE,  58  CALDER  r    HALKET[1839] 

first  enabled  an  officer  impleaded  for  the  execution  of  his  office,  to  plead  the  general 
issue.  By  the  42nd  Geo.  III.,  c.  85,  s.  6,  this  provi-[58]-sion  was  extended  to  all 
persons  having,  holding,  or  exercising  public  employment  in  or  out  of  the  kingdom, 
and  who  by  law  are  empowered  to  conunit  persons  to  safe  custody ;  so  that,  in- 
dependent of  tlie  [59]  statute  21st  Geo.  III.,  c.  70,  the  Respondent,  being  a  person 
having  legal  authority  to  commit,  if  sued  in  this  Court,  might  have  jileaded  the 
general  issue :  but  it  is  said,  that  this  arrest  of  the  Appellant  was  not  [60]  within 
the  intent  or  meaning  of  21st  Geo.  III.,  c.  70.     The  instrument  of  arrest  is  a  Fer- 

the  progress  of  this  discussion,  no  definition  has  been  given  or  legal  boundary 
estaldished,  by  which  the  act  in  question  is  proved  to  be  excluded,  or  put  out  of  the 
sphere  of  that  class  of  official  duties,  properly  called  judicial,  as  distinguished  from 
ministerial.  If  it  be  once  established,  that  the  act  in  question  emanated  from,  and 
was  appropriate  to,  the  legal  duties  of  the  office  of  Chief  Justice,  it  must,  on  this 
argument,  stand  as  an  act  purely  judicial,  and  as  such  it  must  be  exempted  by  the 
law  from  responsibility  to  the  party  by  action.  Much  argument  has  been  expended 
in  attempting  to  confine  judicial  acts  to  such  only  as  are  done  in  open  Court.  But 
it  has  been  demonstrated,  that  whether  such  acts  as  that  in  question  be  done  by  the 
Judge  in  Chamber,  or  sedente  cvi'i-a,  the  privileges  connected  with  the  duties  of 
the  Judge's  situation,  and  which  are  given  for  the  public  safety  and  advantage,  in 
which  the  security  and  independence  of  the  Judge  are  interwoven,  must  necessarily 
await  upon  such  acts,  as  if  they  are  judicial.  The  position  which  I  lay  down  is 
supported  by  obvious  principles,  and  the  established  authority  of  Floyd  v.  Barker, 
12  Co.  24,  which  has  been  uniformly  recognized.  Upon  the  face  of  the  pleadings  it 
appears,  that  the  act  of  the  Defendant  which  is  complained  of,  is  the  judicially 
issuing  a  legal  process,  to  compel  an  appearance  in  a  matter  within  the  jurisdiction 
of  the  Judge,  and  relating  to  the  Court  of  which  he  is  the  Chief  Justice. 

It  further  appears  by  the  plea,  and  it  stands  an  admitted  fact,  that  the  Plaintiff 
who  complains  here,  has  been  apprehended  \yY  the  warrant  of  the  Defendant,  but 
been  held  to  bail  to  appear  in  the  King's  Bench,  where  the  cause  of  the  committal, 
and  the  investigation  of  the  offence  thereby  imputed,  are  vested  and  attached,  and 
are  put  in  the  usual  course  of  legal  investigation,  as  matter  which  is  incident  and 
peculiarly  belonging  to  that  Court.  The  warrant  set  out  is  good  on  the  face  of  it, 
and  is  the  regular  process  to  bring  the  party  intO'  that  Court  in  cases  of  similar 
misdemeanors.  The  issuing  of  that  process  is  directly  analogous  to  those  orders  for 
writs,  from  this  and  other  Law  Courts,  called  fiats,  which  are  daily  and  hourly  issued 
in  chamber,  by  every  Judge  in  the  Hall,  in  every  civil  action,  in  conformity  to  the 
Laws  of  England  and  Ireland  for  centuries.  But  in  matters  which  relate  to  breaches 
of  the  peace,  which  belong  to  the  jurisdiction  of  the  King's  Bench,  and  its  respective 
Judges,  all  their  acts  in  such  matters,  and  in  relation  to  that  Court,  are  considered 
as  judicial  acts;  that  is,  they  are  the  acts  of  a  Judge,  within  the  sphere  of  his 
judicial  duty,  which  is  all  that  is  necessary  for  the  present  argument. 

Here,  then,  is  the  head  and  front  of  that  offending  which  the  Plaintiff'  complains 
of ;  and  to  which  niucli  elaborate  argument  has  been  expended,  to  show  that  Magna 
Charta  has  been  violated,  and  that  tlie  palladium  of  British  liberty  has  been  out- 
rageously assailed.  But  it  is,  in  fact,  a  complaint  moving  from  a  man  wlio,  in  the 
case  now  before  you,  plunges  out  of  the  tribunal  where  he  stands,  as  a  criminal  to  be 
tried,  and  drags  the  Judge,  who  rendered  him  amenable  there,  into  this  Court,  that 
has  no  cognizance  of  a  case  to  which  we  must  for  ever  be  strangers,  so  far  as  relates 
to  the  criminal  off'ence,  which  the  King's  Bench  only  is  competent  to  try.  The 
Common  and  Statute  law  of  these  realms  has  wisely  secured  the  independence  of 
the  judicial  order  in  the  exercise  of  their  functions,  against  the  vexatious  suits 
and  attacks  of  irritated  parties,  as  well  as  against  the  overbearing  authority  of  the 
Crown  ;  otherw-ise  the  Judges,  from  the  ordinary  infirmities  of  man,  might  become 
timid  administrators  of  justice,  and  inadequate  guardians  of  the  peace,  the  rights, 
and  liberties  of  the  subject. 

In  the  particular  case,  where  the  statute  has  given  an  action  to  the  parties 
aggrieved  against  the  Judge  who  refuses  the  writ  of  Habeas  Corjms  in  vacation — 
2  Hawk.  147;  1  Burr.  856;  and  3  Burr.  1437.  In  commenting  on  that  subject,  the 
language  of  the  laws  is,  "  f/iat  in  all  other  cases,  they  are  at  liberty  to  exercise  their 
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waniuih,  wliicli  is  sonietliin;^  more  tliau  a  warrant,  for  it  sets  forth  the  report  of  the 
D(truijuli  oil  wliich  it  is  founded,  and  then  [61]  jiroceeds  to  order  the  arrest  of  tlie 
parties  implicated  in  the  riot,  who  are  to  be  detained  until  the  arrival  of  the 
presence,  that  is,  the  Judge,  and  not  brought,  as  would  be  the  case  here,  immediately 
before  him  for  [62]  examination.  It  is  an  order,  and  Ijeing  sealed  with  the  seal 
of  the  Court,  must  be  taken  to  be  an  order  of  the  Court,  and  as  such  is  precisely 
within  the  24th  sect,  of  the  Act  21st  Geo.  III.,  c.  70.  Then  is  Mr.  [63]  Halket  liable 
to  an  action  of  trespass  for  excess  of  jurisdiction  in  a  matter  over  which  he  had 

sound  discretion,  without  heing  liable  to  an  action  of  the  party ;  and  this,  say  the 
books,  is  most  agreeable  to  the  general  reason  of  the  lav,  which  regularly  will  nut 
suffer  a  Judge  to  he  liable  for  what  he  does  us  Judge,  in  an  action  by  the  party." 
'Tis  apposite  to  the  present  case  to  observe,  that  the  passages  alluded  to,  as  relating 
to  acts  in  vacation,  can  only  be  applicable  to  the  acts  of  a  Judge  done  in  chamber. 
Such  acts  of  a  Judge  of  the  King's  Bench  in  the  chamber,  if  they  belong  to  his  office 
and  relate  to  his  Court,  are  constantly  recognised  and  adopted  as  the  acts  of  the 
Court  at  large,  although  no  cause  should  be  then  depending.  So  in  the  King  \. 
White,  Lord  Hardwickes  cases,  37,  the  Court  attached  the  party  for  disobedience 
to  the  Chief  Justice's  warrant,  as  a  contempt  of  the  Court  to  which  the  Judge 
belonged,  when  he  was  acting  within  the  sphere  of  his  office  and  the  jurisdiction  of 
the  Court. 

Upon  this  principle,  the  cases  of  the  King  v.  Wilkes  [i  Burr.  2527],  and  the 
King  v.  Almon  [Wilm.  243],  much  has  been  published.  In  the  valuable  book,  pub- 
lished by  the  title  of  "  A  Compilation  of  the  Opinions  and  Judgments  of  Lord  Chief 
Justice  Wilniot,"  p.  97,  that  great  and  remarkable  man  appears  to  have  given  his 
opinion,  in  1759,  upon  the  Habeas  Corpus  Bill  then  depending,  pursuant  to  the 
order  of  the  Lords.  In  that  opinion,  so  solemnly  delivered  to  them,  and  now 
published  in  that  well-authenticated  volume,  the  acts  done  by  Judges  in  their 
chambers,  as  well  as  the  acts  done  in  Court,  "  are  said  to  form  that  system  of  practice, 
by  which  the  benefit  of  the  law  is  dealt  out  to  the  people." 

In  the  case  of  a  motion  for  an  attachment  against  Almon,  the  printer  of  a  libel 
(in  the  same  volume)  against  the  Chief  Justice,  for  having  rectified,  by  an  order  in 
chamlier,  a  clerical  mistake  in  the  record  of  an  information  against  Mr.  Wilkes,  it 
had  been  argued  there,  ais  here,  that  the  act  of  the  Judge,  as  being  in  chamber,  was 
not  a  judicial  act,  and,  of  course,  that  the  libeller  could  not  be  punished  as  for  a 
contempt,  summarily.  The  libel  was  admitted  to  be  a  gross  one  on  the  individual ; 
but  it  was  contended,  that  the  Court  could  not  take  cognisance  of  it,  by  attachment. 
But  hear  tlie  words  of  Sir  Eardly  Wilmot.  ''This  is  a  gross  charge  upon  a  Judge  of 
this  Court,  of  his  endeavouring  to  subvert  the  constitutional  liberty  of  the  subject ;"' 
and  page  259,  "  the  constitution  has  provided  remedies  for  the  involuntary  mistakes 
of  Judges;  and  for  the  punishing  and  removing  them  for  voluntary  perversions 
of  justice.  Is  it  possible  to  stab  the  authority  of  a  Court  more  fatally,  tlian  by 
charging  the  Court,  and  particularly  the  Chief  Justice,  with  such  an  act  I  "  And  in 
p.  269,  he  proceeds,  "  I  can  make  no  difference  between  a  Judge,  acting  in  Court, 
judicially,  and  out  of  Court,  but  that  he  has  not  the  same  plenitude  of  power;  l)ut 
still  he  acts  under  the  patent  which  made  him  a  Judge.  When  he  issues  the  warrant 
as  conservator  of  the  peace,  the  Court  punishes  the  disoljedience ; — why?  Because 
it  is  the  act  of  a  Judge,  in  his  judicial  capacity.  The  libel  is  on  his  conduct  in  his 
official  capacity  of  Judge,  for  what  he  does  in  his  chamber,  imputing  to  the  King  a 
breach  of  that  oath  which  he  took  at  his  coronation,  to  administer  ju.stice  to  his 
people.  Striking  a  Judge  in  the  street  would  not  be  a  contempt ;  but  'tis  otherwise 
if  he  is  in  the  exercise  of  his  duty:  'Tis  for  the  sake  of  the  publick."  Such  is  the 
powerful  reasoning  of  that  upright  man,  of  authoritative  wisdom.  And  you  find 
the  doctrine  recognised  almost  as  an  axiom  by  Judge  Buller,  in  the  well  known  case 
of  Sutton  V.  Johnstone,  1  Term  Rep.  493.  "  No  action,''  says  lie,  "  lies  against  a 
Judge,  for  acts  done  in  that  capacity.  The  law  raises  a  presumption  in  favour  of 
the  Judge,  and  will  not  (as  in  ordinary  cases)  suffer  that  presumption  to  be  rebutted. 
If  otherwise,  it  would  deter  them  from  doing  their  duty."  In  Le  Caux  v.  Eden. 
Doug.  517:  "  A  negative  usage  is  a  strong  argument;  the  universal  silence  of  West- 

29 


Ill  MOORE,  64  CALDER  V.  HALKET  [1839] 

already,  as  respected  the  niitives,  jurisdiction,  without  notice  of  the  Appellant's 
character  of  a  British  subject?  That  [64]  is  contrary  to  the  principle  of  all  the 
cases.  If  a  Judge  having  jurisdiction,  exceed  it  by  mistake,  no  action  can  be  main- 
tained against  him.  Gwy/m  v.  Poole  (Lutch,  937),  Truscott  v.  Carpenter  (Ld.  Ray, 
229),  Lowther  v.  Earl  of  liadnor  (8  East,  113).  [65]  In  Dicas  v.  Lord  Brouijham 
[6  C.  and  P.  249  ;  3  St.  Tr.  (N.S.)  569]  there  was  no  special  plea,  the  plea  of  the 
general  issue  was  held  sufficient.  If  there  is  a  general  law,  as  an  Act  of  Parliament, 
the  Court  are  bound  to  take  notice  of  it ;  it  need  not  be  [66]  pleaded  in  abatement ; 

minster  Hall  is  an  authority,  that  no  such  action  is  maintainable ;"  and  p.  535, 
"  there  is  no  Court  equal  to  the  trial  of  a  superior  Judge." 

Yet  here  the  Court  of  Common  Pleas  is  called  upon  to  try  the  Chief  Justice  of  the 
King's  Bench,  for  having  acted  in  preservation  of  the  public  peace,  over  which  he 
has  the  primary  superintendence  and  jurisdiction;  and  over  which  we  have  no 
jurisdiction  whatsoever.  Is  that  great  Court  to  have  its  functions  paralysed  in 
the  cause  now  vested  and  in  progress  there;  and  to  wait  until  the  Common  Pleas 
examines  the  conduct  of  the  Chief  Justice,  and  the  nature  of  the  oSence,  which  he 
has  presumed  to  bring  within  his  cognizance  by  means  of  that  very  process  wliich 
is  the  subject-matter  of  our  present  investigation,  and  which  has  held  the  present 
Plaintiff  to  be  amenable  in  alieno  foro'i 

As  to  the  arguments  that  have  been  adduced  by  Plaintiff's  Counsel,  from  the 
case  of  Dridgeman  v.  Holt,  Show.  P.C.  122,  they  are  founded  on  the  statute  of  West- 
minster, which  gives  the  remedy  to  the  party  aggrieved,  w-hen  the  Judge  shall 
refuse  to  put  his  seal  to  a  bill  of  exceptions;  and  gives  an  action  against  the  Judge 
for  a  false  return,  2  Inst.  "  that  particular  right  of  action  flows  from  the  statute  ; 
and  so  it  is  in  all  .statutes  commanding  a  thing  to  be  done,  as  a  ministerial  act ;  and 
so  says  Lord  Keeper  North."  Suppose  no  such  statute  existed  as  that  which  I  have 
just  mentioned,  the  reasoning  in  Brulcjeman  v.  Holt  demonstrates  that  the  right 
of  action  in  that  particular  case  is  founded  on  the  statute  only;  and  it  was  strongly 
contended  by  the  Plaintiff  in  that  case  that  the  proper  mode  of  redress  was  by 
appeal  to  Parliament ;  and  no  record  exists  of  any  such  action  having  been  brought ; 
and  no  opinion  was  given  by  the  Lords  in  BridytrtKin  v.  Holt  [Show.  P.C.  122] — at 
all  events,  there  is  nothing  in  that  case  that  bears  upon  the  present.  The  question 
here  comes  to  this,  whether  this  Court  can  erect  itself  into  a  Court  of  Control  over 
the  Chief  Justice,  and  his  brethren  of  the  Court  of  King's  Bench,  in  matters  of  their 
peculiar  jurisdiction. 

But  let  us  pause  for  a  moment,  to  consider  the  character,  station,  and  public 
responsibility  of  the  Lord  Chief  Justice  of  the  King's  Bench.  The  law  has  imposed 
upon  him  the  high  duties  incident  to  his  judicial  office,  of  being  a  principal  con- 
servator of  the  peace.  He  is  the  trustw-orthy  guardian  of  that  portion  of  the 
King's  prerogative  which  affords  the  protection  of  the  law  to  his  people.  • "  He 
should  be  ready,"  say  the  books,  4  Inst.  71,  and  11  Co.  98,  "  to  act  with  promptitude 
and  vigour,  pro  salute  reipvblicae.  He  is  entrusted  with  the  highest  jurisdiction, 
not  only  in  capital  cases,  but  also  in  all  misdemeanors  whatsoever  of  a  criminal 
nature,  tending  to  a  breach  of  the  peace,  or  oppression  of  the  subject,  or  of  the 
raising  of  faction,  or  any  manner  of  misgovernment  ;  and  'tis  not  necessary  to  show 
a  precedent,  of  the  like  crime  of  being  acted  against :  wherever  it  is  against  prin- 
ciples of  justice,  or  dangerous  in  its  consequences,  it  should  be  restrained  by  the 
Castas  Moruin  and  principal  conservator  of  the  peace  of  the  realm." 

Of  such  description  is  the  Defendant,  against  whoni  the  Plaintiff  brings  his  suit, 
to  be  reprised  in  damages  by  a  jury,  for  having  exercised  his  Iwunden  duty  as  a 
Judge.  I  have  mentioned  the  privileges  with  which  the  Common  Law  has  clothed  the 
Judge,  as  emanating  from  the  King,  as  the  fountain  of  Justice  and  the  general 
conservator  of  the  peace  of  the  kingdom.  The  27  Hen.  VIII.,  c.  2,  after  reciting 
many  of  the  prerogatives  of  the  Crowm,  touching  the  administration  of  Justice, 
declares  the  sole  power  of  the  King  to  make  Judges.  To  that  King  in  his  parlia- 
ment the  Judges  have  an  awful  responsibility.  By  the  12th  and  13th  of  William 
III.,  c.  2,  s.  3,  at  the  era  of  renovating  liberties  of  England,  the  Judges'  commissions 
were  made  "  Quam  din  se  heiie^  r/esxerif."  By  the  uniform  tisage  of  many  ages,  our 
Kings  have  delegated  their  whole  judicial  power  to  the  Judges  of  the  several  Courts 
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tliat  was  settled  in  I'lirker  v.  Eldinj  (1  East,  352),  and  has  been  followed  by  West 
V.  Turner  (G  Add.  and  Ell.  614).  The  effect  of  reversixig  the  judgment  of  the 
Supreme  Court  would  be  to  allow  actions  to  be  brought  against  [67]  individual 
Judges  for  the  acts  of  the  Court;  that  is  plainly  contrary  to  every  dictum  and 
decision  to  be  found.  The  judgment,  therefore,  of  the  Co.urt  below  must  be 
affirmed,  and  the  Appeal  dismissed  with  costs. 

[68]  Mr.  Hill,  in  reply. — The  construction  put  ujion  the  21st  Geo.  III.,  c.  70, 
is  inconsistent  with  the  provisions  of  the  Act  itself.     It  [69]  is  contended  that  by 

In  the  first  year  of  the  auspicious  reign  of  his  present  Majesty,  1  Geo.  III.,  c.  23,  the 
statute  recites  the  monarch's  declaration  from  the  throne;  "  that  the  Judges'  inde- 
pendence and  uprightness  are  essential  to  the  administration  of  Justice;"  and  it 
continues  their  commissions  beyond  the  demise  of  the  Crown,  with  a  proviso,  that 
they  may  be  removed  by  address  of  botli  Houses  of  Parliament.  By  the  21st  and 
22nd  of  Geo.  III.,  c.  50,  (Irish  Stat.,)  these  great  privileges  are  confirmed  to  the 
Judges  of  Ireland  ;  the  power  of  removing  them  for  misconduct  is  recognised  ;  and 
the  right  to  impeach  them  before  the  King  in  Parliament,  according  to  ancient 
law  and  usage,  is  matter  of  right  to  those  who  may  suffer  from  their  corruptions 
or  oppressions:  and  as  Judge  Buller  says,  in  Mustyn.  v.  Fabrujas  [Cowp.  122] — 
"  For  error  of  judgment  or  mistake,  a  Judge  is  not  answerable  to  the  King  or  the 
party  ;  for  that  this  would  expose  the  Justice  of  the  nation,  and  no  man  would  under- 
take the  office  at  peril  of  action  or  indictment  for  his  judicial  acts."  And  such  is  the 
language  of  Bushell's  Case,  Vaugh.  134. — "  If  Judges  have  given  corrupt  judgments, 
they  have  in  all  ages  been  complained  of  to  the  King,  in  the  Star  Chamber  or 
Parliament;  and  so  says  Andrew  Horner,  in  his  Mirror  of  Justice;  and  so  in  the 
case  of  Ship-money." 

As  to  the  objection  that  there  is  no  averment  in  this  plea,  of  an  information  on 
oath  to  ground  the  warrant.  Were  the  Plaintiff'  brought  up  on  Habeas  Corpus  to 
be  enlarged  without  bail,  upon  a  return  of  the  warrant  and  commitment,  this  Court 
would  remand  him.     The  warrant  is  good  on  the  face  of  it. 

In  Wilkes's  Case,  2  Will.  150,  on  a  similar  motion,  and  objections.  Lord  Chief 
Justice  Pratt  said,  that  "  the  setting  out  the  evidence  was  not  essential  to  the  validity 
of  the  warrant ;"  and  he  takes  the  distinction  as  to  Rudyard's  Case,  2  Vent.,  which 
was  a  commitment  in  execution  on  a  conviction  of  an  inferior  Court,  Mhich  con- 
viction must  set  out  the  evidence,  that  the  superior  Court  may  judge  of  it ;  but  that 
Coke,  Hale,  and  Hawkins  had  not  considered  that  essential  in  a  warrant  to  arrest  ; 
and  he  goes  on  :  "  I  rely  on  the  silence  of  the  case  of  the  seven  bishops,  when  the 
similar  warrant  was  not  objected  to  hy  Defendant's  counsel,  the  greatest  lawyers  of 
that  day,  and  all  lovers  of  liberty."  But  the  argument,  as  put  here,  would  be  to 
disarm  the  conservator  of  his  most  salutary  powers.  If  all  the  formalities  con- 
tended for  are  to  be  observed  by  the  Chief  Justice  and  his  brethren,  what  will 
become  of  the  public  safety,  in  the  variety  of  instances  mentioned  in  Hale,  P.C. 
and  2  Rolle,  Ab.  134,  where  the  Judge  may  order  his  tipstaff'  to  arrest,  ore  tenus, 
and  without  warrant?  If  there  was  not  such  a  power  justifiable  and  ready  in 
acting,  on  the  pressing  occasions  of  imminent  danger,  the  sudden  bursts  of  outrage 
would  scoff  at  the  impotence  of  the  first  magistrate  in  the  law. 

I  come  now  to  a  part  of  the  Plaintiff"s  argument,  which  would  endeavour  to 
obviate  the  glaring  consequence  of  clashing  jurisdictions.  Upon  this  plea,  thus 
demurred  to,  it  appears,  that  in  consequence  of  the  warrant  and  arrest,  the  party 
Plaintiff,  and  the  cause  in  which  he  is  held  to  bail,  are,  in  contemplation  of  law, 
)<iih  judice,  in  a  cause  in  the  King's  Bench.  The  present  action  is  sought  to  be  con- 
verted into  a  species  of  certiorari,  to  remove  that  original  cause  into  this  Court.  In 
the  case  of  BurJett  v.  Abbott,  as  fully  reported  in  14  East,  64,  Holroyd,  for  the 
Plaintiff,  in  arguing  the  demurrer  to  the  Defendant's  plea,  which  set  forth  the  order 
of  the  Commons,  and  relied  on  it,  there  admitted,  that,  if  the  matter  had  come 
before  the  Court  on  a  return  to  a  Habeas  Corpus,  the  Court  would  have  remanded 
the  Plaintiff;  "because,"  said  he,  "he  is,  as  it  were,  in  custody,  in  the  committing 
Court  " — (so  situate  exactly,  is  the  Plaintiff'  here) ;  and  Holroyd  goes  on  to  argue, 
that  "  if  the  Court  were  to  discharge  the  Plaintiff,  it  would  be  assuming  a  jurisdic- 
tion over  proceedings  of  another  Court."     But  he  proceeds  to  argue,  "  that  the  party 
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the  24th.  section,  judicial  officei-s  are  indemnified  from  any  proceedings  in  respect 
of  acts  done  by  them  as  such  ;  but  the  two  succeeding  sections  provide  for  the  case 
of  informations  being  brouglit  [70]  against  them  for  corrupt  acts.  The  argument 
puts  them  too  higli :  they  may  be  indicted  ;  is  that  inconsistent  with  their  being 
Judges  of  Record,  and  as  such  protected?  The  Judges  of  the  Court  of  Record  here 
[71]  can  only  be  proceeded  against  by  impeachment ;  they  are  amenable  to  Parlia- 
ment alone  for  their  acts;  are  the  Judges  of  the  Foujdarry  Court  in  India  on  the 
same  footing?     In  the  53rd  Geo.  III.,  c.  155,  s.  105,  [72]  the  local  courts  are  described 

may  have  his  action,  if  aggrieved ;"  disputing  the  privilege  to  commit.  Lord  Ellen- 
borough  immediately  observed,  "  tlien  you  give  up  Bushell's  case  [1  Mod.  119,  Vaugh. 
135],  which  was  a  similar  interference."  Holroyd  then  makes  the  distinction, 
that  "  Bushell's  case  was  a  conunittal  by  a  Court  of  Oyer  and  Terminer."  Lord 
EUenborough  then  questions  the  position  in  Bushell's  case,  "  that  the  committal  and 
the  cause  of  it  ought  to  be  made  appear  to  the  Court,  where  the  Habeas  Corpus 
is  returned,  as  it  appeared  to  the  Court  committing."  Holroyd  then  starts  another 
distinction,  between  a  committal  as  in  Burdett's  ca^se,  being  a  sentence  of  punish- 
ment, and  a  committal  for  trial,  which  must  take  place  in  a  reasonable  time,  or  the 
prisoner  be  discharged  ;  in  which  case  Holroyd's  argument  necessarily  infers,  that 
in  such  case  of  an  arrest  (as  here)  by  way  of  process,  to  hold  to  bail  in  another 
jurisdiction,  (and  that,  too,  the  first  Criminal  Court,)  it  cannot  be  questioned.  In 
p.  123  of  the  volume  last  cited,  during  Mr.  Holroyd's  very  ingenious  argument,  Mr. 
Justice  Bayley  observes  to  him,  that  he  had  not  answered  the  question  that  was  put 
to  him,  viz.  "  "Whether  an  action  would  lie  in  the  Common  Pleas  against  an  officer 
of  the  King's  Bench  for  executing  its  warrant  for  a  contempt,  to  question  the 
validity  of  the  commitment ;  or  whether  an  action  would  lie  against  the  Judge  or 
Judges  who  signed  such  warrant?"  Holroyd  answers,  "  Certainly  no  action  will 
lie  against  the  Judges,  they  are  answerable  in  another  way,  and  no  action  will  lie 
against  them." 

Here,  then,  the  Counsel  for  Mr.  Taaflfe  in  Ireland  have  got  a  full  answer  and 
refutation  from  Sir  Francis  Burdett's  Counsel  in  Westminster  Hall.  Holroyd  there 
supposed  a  case  where  the  Judges  might  issue  a  warrant,  in  a  matter  of  which  they 
had  no  jurisdiction  ;  and  which  appeared  so  on  the  face  of  the  warrant,  on  return 
to  the  Haheiis  Corpus. 

Lord  EUenborough  asks,  "  Is  there  any  case  where,  when  such  discharge  had 
been  refused  on  an  Habeas  Corpus,  that  the  Court  has  held  out  the  consolation,  that 
though  they  could  not  discharge,  yet  that  the  party  had  his  remedy  by  action?" 
Lord  EUenborough  then  adverts  to  cases  of  Crosbie  [2  Black.  W.  754]  and  Oliver 
[cit.  14  East,  69],  and  says,  "  that  Serjeant  Glyim  never  advised  an  action  of  Trespass, 
after  they  were  remanded,  and  none  was  ever  brought,  to  leave  the  matter  of  law 
to  the  jury." 

Demonstrably,  tlutt  is  the  struggle  by  the  Plaintiff  here;  and  that  too,  without 
adverting  to  the  principle  in  Morgan  v.  Hughes,  2  Term  Rep.  23,  where  it  was 
incumbent  on  the  party,  in  an  action  for  malicious  arrest,  to  show  the  cause  at  an 
end  ;  but  here  the  pleadings,  as  they  now  stand  in  this  case,  lay  a  foundation  to 
presume  that  the  present  Plaintiff  may  be  at  present  a  convicted  criminal  in  the 
Court  of  King's  Bench,  seeking  from  a  jury  in  the  Common  Pleas,  to  make  the  Chief 
Justice  reprize  the  Plaintiff  the  full  amount  of  the  fine,  which  he  may  have  lieen 
sentenced  by  the  King's  Bench  to  pay  to  the  Crown. 

When  Magna  Charta  is  said  to  be  infringed  by  the  issuing  of  the  process,  or 
warrant  in  question,  we  should  recollect  that  the  Plaintiff  complains  of  an  un- 
authorized force  of  the  Defendant,  in  issuing  the  judicial  process  spread  in  the 
plea,  which  is  demurred  to. 

The  arguments  in  Bushell's  case  have  been  resorted  to,  where  much  encourage- 
ment was  given  to  bring  an  action  against  the  Recorder  of  London,  and  others  of  his 
Court,  in  a  case  whioli  savoured  strongly  of  oppression — yet,  when  this  action  was 
brought  before  Lord  Chief  Justice  Hale  and  his  brethren  in  the  King's  Bench,  on 
a  motioTi  in  that  Court  on  the  part  of  the  Defendant  for  time  to  plead,  that  just  and 
constitutional  Judge  expresses  himself,  without  doubt  or  hesitation,  as  follows: 
"That  the  action  would  not  lie;  and  that   although  the  judgment  of  committal 

32 


CALDER  V.  HALKET  [1889]  III  MOORE,  78 

as  established  by  the  East  India  Company;  they  are  not  King's  Courts  in  liie  sense 
of  the  Superior  Courts  here ;  and  if  not  King's  Courts,  then  they  have  only  a  local 
and  limited  [73]  jurisdiction,  and  their  Judges  must  be  accountable  for  any  excess 
in  the  exercise  of  it.  If  a  Judge  acts  in  a  matter  or  subject  in  which  lie  has  no 
jurisdiction,  he  is  liable  to  an  action;  but  if  he  has  jurisdiction,  though  lie  i>roceed 
erroneously,  no  action  will  lie, — that  was  the  distinction  taken  in  the  Marshalsea 
Case  (10  Co.  Kep.  G!),  76,  2nd  Res.),  and  by  Holt,  C.  J.,  in  (Jr'jeiwelf  v.  JianrcU  [1 
Ld.  Raym.  154;  1  Salk.  200];  by  Powell,  13.,  in  Gwi/im  v.  Puole  [Lutw.  0:55,  1560J; 

had  stood  reversed,  by  the  proceeding  on  the  Habeas  Corpus  in  the  Common  Pleas, 
yet  no  action  could  be  maintained  against  the  Judge,  for  such  judicial  act."  That 
indeed  "  was  a  case  of  actual  imprisonment  ;  but  tins  is  a  complaint  of  one,  who  dis- 
dains to  be  rendered  amenable  to  that  Court,  where  in  contemplation  of  law  he  is 
in  custody." 

From  the  21st  James  I.  to  the  43rd  Geo.  III.,  a  great  code  of  statutes  exist  in 
England  and  Ireland,  defining  the  powers  of  justices  ol  peace,  and  officers  of  the 
law  and  revenue.  The  same  laws  afford  them  great  advantages,  of  defence,  of 
notice,  and  of  pleading  the  general  issue,  without  the  embarrassments  of  pleading 
special  justifications;  and  the  law  remunerated  them  with  double  costs,  if  sued  with- 
out foundation.  But  where  are  the  similar  protections,  in  the  Statute  Books,  for 
the  Judges  of  the  land!  There  are  none  such;  and  the  necessary  inference  is,  that 
the  immemorial  sense  of  the  Legislature  is,  that  f/iiit  privileged  order  is  protected, 
Ijy  peculiar,  inherent,  and  unquestioned  privileges;  otherwise  they  never  could  have 
remained  unprotected  against  vexatious  litigation,  upon  every  frivolous  occasion. 
Some  difficulty  arose  in  the  case  of  general  warrants  reported  19  State  Trials, 
1154 ;  and  Key  v.  Earbury,  1  Ila.  PI.,  c.  562,  as  to  the  privileges  to  which  a  Secretary 
of  State  was  entitled,  in  issuing  his  warrant  for  minor  offences.  It  is  not  for  me  to 
animadvert  upon  the  judgment  of  the  great  man  who  pronounced  a  judgment  in 
that  case,  with  popular  applause ;  but  I  find  Lord  Keuyon,  in  Despard's  case  [7  T.R. 
7.36],  of  modern  authority,  questioning  that  decision. 

But  was  it  ever  doubted,  in  that  or  any  other  case,  until  the  present,  that  the 
privileges  of  the  office  of  the  Lord  Chief  Justice  attend  upon  hinj,  as  incident  to 
his  office,  in  every  de])artment  of  his  official  duty,  and  in  every  part  of  the  realm, 
within  which  he  is  Chief  Justice?  The  power  of  a  Judge,  sitting  in  Court  during  the 
term,  does  not  amount  to  one-fourth  part  of  each  revolving  year.  Is  it  for  that 
short  period  only,  that  the  Chief  Justices  are  to  be  considered  as  judicial;  and  on 
all  other  occasions  as  merely  ministerial,  and  liable  to  action?  There  is  no  question, 
that  the  Justice  of  Peace,  in  his  ministerial  capacity,  is  liable;  but  could  the 
King's  Bench  entertain  comi)laint  or  information  against  one  of  its  own  Judges, 
in  his  own  Court,  for  having  issued  the  process  of  their  Court?  The  King's  Bench 
could  not,  would  not,  ought  not.  But  it  is  argued  that  the  Common  Pleas  would, 
could,  and  ought;  and  in  the  language  of  the  law,  that  great  law  officer,  the  Chief 
Justice,  is  now  attached  to  answer,  and  awaiting  our  decision,  whether  we  shall  retain 
him  as  a  Defendant,  to  answer  for  the  exercise  of  his  judicial  discretion,  in  matters 
within  his  special  jurisdiction,  and  of  high  importance 'to  the  public  jieace,  and 
most  properly  submitted  to  his  judicial  wisdom. 

The  transaction  in  question  arises  out  of  an  Act  of  Parliament,  creating  offences 
spread  on  the  face  of  the  warrant  as  set  forth  in  the  plea,  which  act  is  made  to 
guard  against  a  prevalent  mi.schief,  that  the  history  of  our  own  times  have  evinced 
to  be  productive  of  danger  to  the  State.  It  was  a  matter  of  no  inconsiderable 
moment,  to  have  the  highest  judicial  sanction  to  the  process  and  warrant,  framed 
upon  a  modern  statute,  and  giving  operation  to  the  law.  The  offence  described  in  the 
warrant  is  founded  on  the  Convention  Act  of  1793.  We  all  know  the  history  of 
that  law,  the  preamble  of  which  was  soon  followed  by  the  Legislature  of  England 
in  her  enactments,  to  meet  the  prevalent  mischiefs  of  self-elected  societies,  and  the 
tumultuous  assemblies  who  filled  the  audiences  of  such  enlightened  revolutionists 
as  orator  Thelwall.  When  Lord  LJrenville,  in  the  House  of  Lords,  enforced  the 
necessity  of  those  laws,  he  wisely  observed,  "  that  those  clubs  and  societies,  in  imita- 
tion of  the  similar  societies  in  France,  were  founded  on  what  was  called  '  The  Rights 
of  Man  :'  they  were  rights  however,  (as  they  explained  them)  such  as  were  incom- 
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and  by  De  Grey,  C.  J.,  in  Miller  v.  Seca-e  (2  W.  Bla.  1145);  and  was  the  foundation 
of  the  more  modern  case  of  Ackerley  v.  Parkinson  (3  Maule  and  8el.  411).  The 
argument  that  the  Respondeat  had  jurisdiction  over  natives,  cannot  be  carried  to 
give  him  any  over  British  subjects,  who  are  expressly  exempted  from  the  operation 
of  the  native  courts.  The  arrest  of  the  Appellant  was  not  a  judicial  act,  or  founded 
on  any  judicial  proceeding.  The  Respondent  had  no  right  to  do  more  than  issue 
a  sunmions  ;  and  immediately  he  found  that  the  Appellant  was  a  British  subject, 
he  must  have  been  discharged.  He  began  by  exceeding  his  authority  as  a  magistrate, 
acting  judicially  when  he  ought  only  to  have  acted  ministerially,  and  proceeding 

patible  with  law,  religion,  order,  and  morality."  These  societies  had  eloquent 
partizans  :  petitions  crowded  the  table  of  the  House  of  Commons;  and  Magna  Charta 
and  the  Bill  of  Rights  were  sounded  forth  with  popular  confidence.  "  Lex  denique 
lata."  This  law  of  Irish  Legislation  was,  in  principle,  adopted  in  England  ;  and 
the  political  fame  of  Sir  William  Grant,  in  the  course  of  the  debates  on  that  subject, 
raised  him  to  conspicuous  eminence  by  his  luminous  argument,  whicli  settled  the 
vibrating  opinion.  The  laws  in  each  country,  in  pari  materia,  were  the  same  in 
principle. 

The  licentious  spirit  in  England  was  put  down  by  the  vigour  of  the  law,  and  the 
returning  good  sense  of  the  people.  When  it  was  of  late  unfortunately  become 
imperatively  necessary  to  bring  that  Convention  Act  into  operation  here,  I  cannot 
subscribe  to  the  confident  assertion  of  its  having  been  unbecoming  the  high  office  of 
the  Cliief  Justice,  to  grant  a  warrant  which  might  have  been  issued  by  a  common 
magistrate.  As  this  argument  has  been  obtruded  upon  the  case,  I  think  it  right  to 
say,  that  in  my  opinion  it  was  a  well  advised  measure  to  resort  to  the  highest  judicial 
authority,  who  was  competent  to  give  his  sanction  to  the  warrant,  whicli  delineates 
and  defines  the  oflience,  with  legal  and  technical  accuracy.  The  present  action 
is  a  bold  eft'ort  to  render  the  law  inoperative  in  Ireland.  If  the  Defendant  had  been 
an  inferior  magistrate,  slanderous  publications  and  liability  to  action  might  create 
terror  in  tlie  liumble  mind  of  an  ordinary  justice  of  peace,  to  deter  him  from  issuing 
his  warrant,  in  the  first  instance  of  acting  upon  the  Statute:  but  the  law  officers  of 
the  Crown  would  have  been  culpable  in  the  extreme,  wliere  the  peace  of  the  country 
was  at  stake,  if  tliey  had  not  taken  the  most  efi'ectual  means  to  prevent  the  inchoate 
mischief,  with  the  aid  of  the  first  criminal  Judge, — to  make  the  party  amenable 
to  the  highest  criminal  tribunal,  to  be  dealt  with  according  to  law.  If  matters  had 
not  been  so  conducted,  the  law  might  have  been  condemned  as  a  dead  letter,  and 
become  rusty  as  old  armoury  in  the  Tower:  the  factious  might  then  exult,  that 
they  had  worked  a  virtual  repeal  of  the  law. 

In  the  case  of  The  King  v.  Despard,  7  Term  Rep.  736,  when  Ferguson  moved  for 
the  prisoner's  discharge,  who  was  committed  for  treasonable  practices,  as  the  warrant 
had  not  delineated  his  offence  witli  certainty;  and  it  was  argued  there,  as  here, 
that  there  was  no  adjudged  case  upon  the  point;  but  it  was  well  answered,  that  if 
no  point  is  to  be  considered  as  law,  unless  it  has  been  judicially  decided,  then  fare- 
well the  law  of  the  land,  and  it  is  sufficient,  if  it  has  been  considered  law  at  all 
times.  It  has  been  observed  also,  that  no  such  plea  as  the  present,  ever  was  judicially 
sanctioned ;  that  is  probably  true,  for  no  such  action  was  ever  brought  before ;  and 
as  Lord  Kenyon  observed,  in  the  case  I  have  cited,  "  Though  experiments  of  this 
kind  are  frequently  made,  they  seldom  succeed.  I  will  not,"  said  he,  "  overturn  the 
law  of  the  land,  as  it  has  been  handed  down  to  me.  It  is  not  for  Judges,  who  are 
to  watch  over  the  law,  to  overset  it.  I  am  clearly  of  opinion,  that  if  we  are  to  yield 
to  this  argument,  we  should  forget  the  duty  we  owe  to  the  public."  Before  I  con- 
clude, let  me  compose  the  hitherto  undisturbed  ashes  of  Lord  Chief  Justice  Wilmot, 
of  whose  character  and  opinions  much  has  been  misconceived.  On  the  present 
occasion  I  cannot  humilitate  that  great  man's  memory,  by  entering  into  a  laboured 
vindication  of  one  of  the  purest  judicial  characters  that  ever  adorned  Westminster 
Hall.  There  Wilmot  has  ever  been  considered  "  ('hiriim  et  venerahUe.  nomen,"  his 
opinions  and  judgments  are  there,  as  I  hope  they  will  be  here,  of  high  authority; 
and  are  treated  with  respect,  whenever  they  are  cited  ;  as  in  the  late  case  of  Burdett 
v.  Ahhott  [14  East,  1,  85],  when  the  Attorney-General  resorts  to  his  admirable  argu- 
ment, as  ho  calls  it,  in  The  King  v.  Almon  [Wilm.  243]. 
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summarily  wlien  he  ought  first,  at  least,  to  have  inquired  and  ascertained  that  he 
had  juiisdietion  to  act  at  all;  he  is,  therefore,  not  entitled  to  any  privilege,  and 
ought  not  to  be  screened  from  the  consequences  of  his  own  deliberate  act. 

Mr.  Baron  Parke  (Dec.  17,  1^40). — The  material  question  in  this  case  is,  whether 
the  Defendant,  being  a  judge  of  the  Foujdarry  Court  of  the  Zillah  of  Nuddeah,  was, 
in  that  character,  entitled  to  [74]  the  protection  of  the  21st  Goo.  III.,  c.  70,  s.  24, 
for  issuing  his  order,  or  Perwannah,  and  for  what  was  done  in  obedience  to  it. 

This  section  is  as  follows: — "And  whereas  it  is  reasonable  to  render  the  Pro- 
vincial Magistrates,  as  well  natives  as  British  subjects,  more  safe  in  the  execution 
of  their  office,  l)e  it  enacted.  That  no  action  for  wrong  or  injury  shall  lie  in  the 
Supreme  Court  against  any  person  whatsoever,  exercising  a  judicial  office  in  the 
Country  Courts,  for  any  judgment,  decree,  or  order  of  the  said  Court,  nor  against 
any  person  for  any  act  done  by  or  in  virtue  of  the  order  of  the  said  Court." 
Three  meanings  may  be  attributed  to  this  clause. 

First.  It  may  mean  that  no  action  should  lie  against  one  exercising  a  judicial 
office,  in  the  Country  Courts,  for  any  judgment,  decree,  or  order  of  the  Court, 
whether  in  a  matter  in  which  the  Court  had  a  jurisdiction  or  not,  or  whether  the 
Judge  wilfully  and  knowingly  gave  judgment  or  made  an  order  in  a  matter  out  of 
bis  jurisdiction  or  not;  so  that  the  fact  of  the  existence  of  a  judgment,  decree,  or 
order,  should  preclude  all  inquiry. 

Secondly.  It  may  mean  to  protect  the  Judge  only  where  he  gives  judgment,  or 
makes  an  order,  in  the  bona  fide  exercise  of  his  office,  and  under  the  belief  of  his 
having  jurisdiction,  though  he  may  not  have  any. 

Third! I/.  Tiie  object  may  have  been  to  put  the  Judges  of  the  Native  Courts  on 
the  footing  of  Judges  of  the  Superior  Courts  of  Record,  or  Courts  having  similar 
jurisdiction  to  the  Native  Courts  here,  protecting  them  from  actions  for  things 
done  within  their  jurisdiction,  though  erroneously  or  irregularly  done,  [75]  but 
leaving  them  lialile  for  things  done  wholly  without  jurisdiction. 

It  seems  to  us,  that  the  first  of  these  constructions  is  inadmissiljle.  It  never 
could  have  been  intended  to  give  such  unlimited  power  to  the  Judges  of  the  Native 
Courts,  and  reason  points  out  that  the  general  words  of  the  clause  must  be  qualified 
in  the  manner  stated  in  one  of  the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right  mode,  and  that  the  true  meaning  of  the 
section  in  question  was  to  put  the  Judges  of  Native  Courts  of  Justice  on  the  same 
footing  as  those  of  English  Courts  of  similar  jurisdiction.  There  seems  no  reason 
why  they  should  be  more  or  less  protected  than  English  Judges  of  general  or  limited 
jurisdiction,  under  the  like  circumstances.  To  give  them  an  exemption  from 
lial)ilit.y,  when  acting  ho?ia  fide  in  cases  in  which  they  had,  though  mistakenly, 
acted  without  jurisdiction,  would  be  to  place  them  on  a  better  footing  than  English 
Judges  or  Magistrates,  and  to  leave  the  injured  individual  wholly  without  civil 
remedy;  for  English  Judges,  when  they  act  wholly  without  jurisdiction,  whether 
they  may  suppose  they  had  it  or  not,  have  no  privilege  ;  and  the  justices  of  the  peace, 
whether  acting  as  such,  or  in  their  judicial  character,  in  cases  of  summary  convic- 
tion, have  no  other  than  that  of  having  notice  of  action,  a  limitation  of  time  for 
bringing  it,  a  restriction  as  to  venue,  the  power  of  tendering  amends,  and  of  plead- 
ing the  general  issue,  with  certain  advantages  as  to  costs. 

This  construction  is  that  contended  for  by  the  Appellant,  and  to  that  extent 
we  think  that  the  Appellant  is  right.  But  in  apjilying  that  rule  to  the  facts  in 
[76]  evidence  in  the  present  case,  we  think  that  enough  does  not  appear  to  make  the 
Defendant  a  trespasser. 

We  must  consider  the  Defendant  as  being  in  tiie  same  situation  as  a  Criminal 
Judge  in  this  country,  with  the  qualification,  that  he  liad  no  jurisdiction  over  one 
particular  class,  viz.,  the  European-born  subjects  of  the  British  Crown  ;  and  the 
question  is,  whether  he  is  liable  to  an  action  of  trespass,  for  causing  the  Plaintiff  to 
be  arrested,  he  Vjeing,  in  reality,  exempt  from  his  jurisdiction. 

If  the  particular  character  of  the  Plaintiff  be  not  taken  into  consideration,  and 
if  the  case  be  treated  as  if  he  had  been  a  native  subject,  there  is  no  doubt  that  the 
Defendant  would  have  been  protected  ;  for  it  is  not  merely  in  respect  of  acts  in 
Court,  acts  sedente  curia,  that  an  English  Judge  has  an  immunity,  laut  in  respect  of 
all  acts  of  a  judicial  nature,  as  was  decided  in  the  case  of  Taaffe  v.  Downes  [1812, 
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1813,  3  Moo.  P.C.  36  «. ;  3  St.  Tr.  N.S.  1318]:  and  an  order  under  tlie  seal  of  the 
Foujdarry  Court,  to  bring  a  native  into  that  Court,  to  Ije  there  dealt  with  on  a 
i-riminal  charge,  is  an  act  of  a  judicial  nature,  and  whether  there  was  any  irregu- 
larity or  error  in  it  or  not,  would  he  di.spunishaljle  by  ordinary  process  at  law. 
But  the  protection  would  clearly  not  extend  to  a  judicial  act,  done  wholly  without 
jurisdiction  ;  and  it  is  contended,  that  this  order,  with  reference  to  a  British-born 
jierson.  is  altogether  without  jurisdiction,  because  such  person  was  not  answeralile 
to  the  general  jurisdiction  of  the  Court  ;  and  the  special  jurisdiction  given  by  the 
53rd  Geo.  III.,  c.  155,  s.  105,  did  not  warrant  the  njode  of  proceeding  in  this  case, 
there  Ijeing  no  information  or  complaint  by  a  native;  nor  did  that  section  of  the 
Statute  authorise  imprisonment  in  the  first  instance. 

But  the  answer  to  tlie  objection  to  the  Defendant's  [77]  jurisdiction,  founded  on 
the  European  character  of  the  Plaintiff,  is,  that  it  does  not  appear  distinctly  in  the 
evidence,  upon  which  alone  we  are  to  act,  whatever  our  suspicions  may  be,  that  the 
Defendant  knew,  or  had  such  information,  as  that  he  ought  to  have  known  of  that 
fact ;  and  it  is  well  settled  that  a  Judge  of  a  Court  of  Record  in  England,  with 
limited  jurisdiction,  or  a  Justice  of  the  Peace,  acting  judicially,  with  a  special  and 
limited  autliority,  is  not  liable  to  an  action  of  trespass  for  acting  without  juris- 
diction, unless  he  had  the  knowledge  or  means  of  knowledge  of  which  he  ought  to 
liave  availed  himself,  of  that  which  constitutes  the  defect  of  jui'isdiction.  Thus 
in  the  elaborate  judgment  of  Mr.  Baron  Powell,  in  Giri/nn  v.  I'uolr  (Lutw.  App. 
1566),  it  is  laid  down,  that  a  Judge  of  a  Court  of  Record  in  a  Borough  was  not 
responsible,  as  a  trespasser,  unless  he  was  cognizant  that  the  cause  of  action  arose 
out  of  the  jurisdiction,  or,  at  least,  that  he  might  have  been  cognizant,  but  for  his 
own  fault ;  which  last  proposition  Mr.  Baron  Powell  illustrates  by  a  reference  to 
the  case  of  the  Marshahea  Court  [10  Co.  Rep.  69],  which  had  jurisdiction  only  in 
certain  cases  where  the  King's  servants  were  parties,  who  being  all  enrolled,  the 
Judge  ought  to  have  had  a  copy  of  the  enrolment,  and  so  would  have  known  the 
character  of  the  parties.  It  is  true,  says  Mr.  Baron  Powell,  (speaking  of  the  case  of 
a  Borough  Court,)  that  the  cause  of  action  does  not  arise  within  the  jurisdiction  of 
the  Court,  as  it  ought  to  do  ;  but  as  the  Judge  cannot  know  that,  except  by  the 
Plaintiff  or  Defendant,  until  he  knows  it,  the  rule  shall  be  in  this  case,  as  in  others, 
"  if/iiorantia  fucti  exciisat."  Mr.  Baron  Powell  lays  down  the  same  rule  as  to  a 
]iart_y :  but  his  opinion  in  that  respect  is  disapproved  of  by  Lord  Chief  Justice 
Willes,  in  Morriria  [78]  v.  Sloper  (Willes,  35),  but  not  so  far  as  it  relates  to  a  Judge 
or  officer. 

The  like  rule  has  been  followed,  in  the  case  of  Magistrates  acting  under  the 
special  powers  of  Acts  of  Parliament,  who  are  not  liable  as  trespassers,  if  they 
have  jurisdiction  to  inquire  into  the  facts  stated  before  them,  and  nothing  appears 
on  one  side  or  the  other  to  show  their  want  of  jurisdiction.  Pike  v.  Carter  (3  Bing- 
ham, 78),  Lou'ther  v.  Earl  of  Radnor  (8  East,  113).  It  is  clear,  therefore,  that  a 
Judge  is  not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  knew,  or  ought  to 
have  known,  of  the  defect  ;  and  it  lies  on  the  Plaintiff,  in  every  such  case,  to  prove 
that  fact. 

In  the  case  now  under  consideration,  it  does  not  appear  from  the  evidence  in 
the  case,  that  the  Defendant  was  at  a,nj  time  informed  of  the  European  character 
of  the  Plaintiff,  or  knew  it  Viefore,  or  had  such  information  as  to  make  it  incumbent 
(in  liim  to  ascertain  that  fact.  The  point,  therefore,  which  is  contended  for  by  the 
Plaintiff,  does  not  arise;  and  it  is  unnecessary  to  determine,  whether,  if  distinct 
notice  had  been  given  by  the  Plaintiff  to  the  Defendant,  or  proof  lirought  forward 
that  the  Defendant  was  well  acquainted  with  the  fact  of  his  being  British-born,  the 
Defendant  would  have  been  protected  in  this  case,  as  being  in  the  nature  of  a  Judge 
of  Record,  acting  irregularly  within  his  general  jurisdiction,  or  liable  to  an  action 
of  trespass,  as  acting  by  virtue  of  a  special  and  limited  authority,  given  by  the 
Statute,  which  was  not  complied  with,  and  therefore  altogether  without  jurisdiction. 
The  only  doubt  their  Lordships  have  had  in  the  consideration  of  this  case  is, 
wjiethcr  the  evidence  was  sufficient  to  show  that  the  Defendant  knew  or  ought 
[79]  to  have  known  tliat  the  Plaintiff"  was  a  British-born  subject.  They  have  bad 
iHiiic,  that  it  was  competent  for  the  Defendant  to  give  his  defence  in  evidence,  undo- 
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the  general  issue,  by  force  of  the  Statute  4211(1  Geo.   III.,  c.  85,  s.   6,  if  not  at 
common  law. 

See  also  the  case  of  Miller  v.  Hope,  2  Shaw.  App.  Cas.  125,  where  it  was  held  by 
the  House  of  Lords  (affirming  the  judgment,  of  the  Court  of  Session  in  Scotland)  that 
an  action  of  damages  is  not  competent  against  a  Supreme  Judge,  for  a  censure 
passed  by  him,  while  acting  in  his  judicial  capacity,  on  a  Counsel  practising  at  the 
IJar,  and  engaged  in  the  Cause  then  before  the  Court,  although  it  was  alleged  that 
the  censure  had  Ijeen  made  injuriously,  and  from  motives  of  private  malice. 

[Mews'  Dig.  tit.  INDIA,  2.  Jurisdiction  and  Courts  ;  also  tit.  JUSTICE  OF  THE 
PEACE,  G.LiABiLiTY  OF  TO  ACTION,  1 J  also  tit.  PUBLIC  OFFICER,  A.  Judicial 
Capacity,  1.  b.  JAahilify  to  Action.  S.C.  2  Moo.  Ind.  App.  293;  4  St.  Tr. 
(N.S.),  481 ;  and,  below,  in  Supreme  Court  of  Calcutta,  Morton,  179.  On  point 
as  to  scope  of  21  Geo.  III.  c.  70,  s.  24  (see  now  The  Judicial  Officers  Protection 
Act  1850,  Act  xviii.  of  1850),  see  Sinclair  v.  Broiiyhton,  1882,  L.R.  9  Ind.  App. 
163.  172  ;  and  ef.  Ilarjgard  v.  Pelicier  Freres  (1892),  A.C.  61.  On  the  general 
question  of  judicial  responsibility,  see  Gahan  v.  Lafitte,  1842,  3  Moo.  P.C.  382; 
Spooner  v.  Juddoir,  1848,  1850,  4  Moo.  Ind.  App.  353  ;  Huidden  v.  Smith,  1850, 
14  Q.B.  841  ;  Kemp  v.  Neville,  1861,  10  C.B.  (N.S.),  523;  Fray  v.  Blackburn, 
1863,  3  B.  and  S.  576;  Eeg.  v.  Williams,  1866,  15  L.T.  (N.S.),  290;  Anderson 
V.  Gorrie  (1895),  1  Q.B.  668  ;  Public  Authorities  Protection  Act  1893  (56  and 
57  Vict.  c.  61);  and  s.  77  of  Indian  Penal  Code  (Act  xlv.  of  I860).] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JOHN   GORE   and   Otheta,— Appellants ;   JAMES   GARDINER   and  ALEXANDER 
IJUqmiKKY,— Respondents*  [Feb.,  6,   1840]. 

THE  HERSEY.     Grimwood. 

Bottomry  Bond  given  by  the  Master  upon  a  threat  of  arrest,  for  supplies  previously 
furnished  on  his  personal  credit,  held  void. 

This  was  originally  a  cause  of  Bottomry,  civil  and  maritime,  promoted  by  the 
Ai)pellants  as  the  Attornies  of  Thomas  Hewitt  against  tiie  ship  Mersey,  her  tackle, 
etc.,  whereof  Joseph  Grimwood  was  Master,  and  also  against  the  freight  due  for 
transportation  of  the  cargo  on  board  the  same. 

[80]  The  circumstances  of  the  case  were  as  follows:  — 

The  brig  Mersey,  being  a  new-built  vessel,  sailed  on  her  first  voyage  from  the 
port,  of  Leith  in  the  month  of  March  1834,  on  a  general  trading  voyage,  under  the 
command  of  Joseph  Grimwood.  In  the  month  of  April  1S35,  .she  arrived  at  Hobart 
Town,  from  the  Cape  of  Good  Hope,  where  the  Master  employed  William  Morgan 
(>rr,  a  merchant  of  that  town,  with  whom  he  was  previously  accpiaiuted,  as  his 
agent  or  broker  for  the  purpose  of  receiving  the  freight  of  part  of  the  cargo  there 
lauded,  and  disposing  of  the  other  parts.  The  ship  afterwards  left  Hobart  Town 
for  Sydney,  and  returned  in  August  1835,  when  the  Master  again  employed  Orr 
as  agent  or  broker.  Having  taken  in  a  cargo  of  oil  and  other  goods  as  freight, 
with  passengers  for  London,  the  vessel  was,  as  it  appeared  from  the  affidavits  in 
tlie  cause,  ready  to  sail  on  the  27th  of  October  following. 

No  accounts  had  been  delivered  by  Orr  to  the  Master  up  to  this  time,  though 
the  sum  of  £28  15s.  7d.,  the  balance,  as  it  afterwards  appeared,  on  the  account 
current  between  them,  was  paid  by  Orr  to  the  Master.  The  vessel  was  detained 
by  reason,  as  it  was  alleged,  of  Orr's  neglect  to  furnish  his  accounts.     These  accounts 

*  Present :  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine.  and 
the  Right  Hon.  Dr.  Lushington. 
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were  delivered  on  the  3rd  of  November,  -when,  notwithstaiidiug  the  above  balance 
in  favour  of  the  Master,  a  list  or  schedule  of  debts  owing  by  hiui  was  produced, 
amounting  in  the  whole  to  £451  lis.  lid.,  and  said  to  be  for  supplies  and  neces- 
saries for  the  brig.  Among  these  was  an  item  of  £83  2s.  lOd.  for  sundries  furnished 
by  Orr  :  £46  2s.  lOd.  and  £16  16s.  6d.  sundries  furnished  by  G.  and  A.  Sutherland; 
£4  15s.  ditto  by  George  Watson,  and  £8  2s.  3d.  for  government,  pilotage,  and 
liarbour  dues. 

[81]  To  provide  for  the  payment  of  this  l)alance,  the  Master,  under  the  threat 
of  arrest  by  Orr,  liypothecated  the  ship,  and  executed  a  Bottomry  bond  on  the  day 
following  to  Thomas  Hewitt,  mercliant,  resident  in  Hobart  Town,  for  tlie  sum  of 
£564  principal,  together  with  premium,  to  become  due  within  six  days  after  the 
arrival  of  the  vessel  in  England. 

The  owners  having  refused  to  discharge  the  bond,  on  the  ground  that  it  was 
not  given  for  necessary  disbursements,  and  obtained  by  collusion  between  Orr  and 
Hewitt,  proceedings  were  commenced  in  the  High  Court  of  Admiralty  to  recover 
the  amount. 

On  the  27th  of  November  1837,  the  Judge  pronounced  against  the  validity  of 
the  bond,  on  the  ground  that  the  credit  given  to  the  Master  was  a  personal  credit, 
and  did  not  constitute  a  lien  on  the  vessel,  and  that  there  was  an  absence  of  all 
necessity  for  the  liypotliecation  (reported  3  Hagg.  Adm.  Rep.  404). 

From  this  judgment  the  Appellant  appealed,  insisting  on  the  following 
reason  :  — 

I.  That  the  bond  was  proved  to  have  been  given  for  necessary  disbursements  on 
account  of  the  ship,  in  a  port  where  the  owners  had  no  personal  credit ;  and  that 
there  was  no  proof  whatever  of  the  fraud  or  other  misconduct  imputed  to  the 
obligee  of  the  bond,  in  order  to  impeach  its  validity. 

The  Respondents,  however,  relied  upon  the  judgment  of  the  Court  below,  for  the 
following  reasons:  — 

I.  That  at  the  time  the  bond  was  entered  into,  the  Hersey  was  not  in  a  state  of 
unprovided  necessity.  That  Orr,  for  whose  benefit  it  was  entered  into,  was  at 
such  time,  and  had  for  some  time  previously  [82]  been,  the  agent  for  the  owners  in 
respect  of  the  said  ship.  That  he  had  in  liis  hands  sufficient  funds  belonging  to  the 
owners,  and  that  money,  if  required,  migiit  have  been  obtained  on  account  of  the 
homeward  freight,  or  on  the  personal  credit  of  the  owners. 

II.  That  the  bond  was  not  contemplated,  still  less  conditioned  for,  previous  to 
the  payment  by  Orr  of  the  great  mass  of  the  sums  for  which  it  purported  to  have 
been  given,  and  that  all  payments  on  account  of  the  ship  were  made  out  of  monies 
belonging  to  the  owners  previously  in  the  hands  of  Orr. 

III.  That  the  bond  was  not  entered  into  bona  fide  for  the  benefit  of  Hewitt,  to 
whom  it  purported  to  have  been  given,  but  was  obtained  by  duress  on  the  Master, 
in  liquidation  of  a  debt  due  to  Orr  for  goods  supplied  and  monies  advanced  to  the 
Master  on  his  own  private  account  and  personal  credit. 

Sir  Frederick  Pollock,  Q.C.,  and  Dr.  Addams,  for  the  Appellants,  cited  the 
Augusta  (1  Dodson,  283). 

Sir  William  Follett,  Q.C.,  and  Dr.  Nicholl,  for  the  Respondents,  were  not 
called  upon. 

Mr.  Baron  Parke. — This  is  as  hopeless  a  case  as  was  ever  presented  to  a  Court  of 
Appeal.  From  the  accounts,  it  is  clear  that  the  supplies  were  furnished  on  the 
personal  credit  of  the  Master.  There  is  too  great  a  proneness  on  the  part  of  Masters 
of  vessels  to  resort  to  Bottomry  bonds ;  it  is  only  for  necessary  supplies  or  repairs 
that  resort  to  a  Bottomry  bond  can  be  upheld,  but  even  then  it  [83]  must  be  such  a 
necessity  as  requires  the  hypothecation,  viz.,  no  personal  credit  being  to  be  ob- 
tained. Here  the  supplies,  in  the  first  place,  are  not  necessary  supplies:  there  are 
several  items  in  the  accounts  which  are  clearly  not  for  necessary  supplies  or  repairs. 
Then  at  the  time  the  goods  are  supplied,  no  agreement  is  made  tliat  their  amount 
shall  be  secured  by  hypothecation,  tliat  is  essential ;  but  the  day  after  the  accounts 
are  delivered,  the  Master,  as  he  alleges,  upon  a  threat  of  arrest,  and  without  any 
l)reviou8  agreement  or  existing  necessity,  executes  a  Bottomry  bond.  Now  although 
lie  might  have  ))een  arrested,  yet  the  ship  could  not  have  been  detained :  there  is 
no  pretence  that  there  was  any  attempt  or  threat  to  arrest  the  vessel.     Here  both  Orr 
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and  Hewitt  iiiiist  liave  known,  or  at  least  they  must  l)e  taken  to  have  known,  that 
there  was  no  necessity  to  hypothecate  the  ship,  and  they  must  take  tlie  eonsequenco 
of  their  own  act.  All  their  Lordships  are  of  opinion  that  there  never  was  a  clearer 
case.     Judgment  affirmed  with  costs. 

[Mews'  Dig.  tit.  SHIPPING,  A,  X.  Bottomkt,  2  Validity,  Ii.  S.C.  lielow,  3  Hagg. 
Adm.  404.  Considered  in  The  Karnak,  1868,  L.R.  2  Ad.  and  E.  289  ;  L.R. 
2  P.O.  505  ;  and  cf.  The  Em-pire  of  I'eacr,  1869,  39  L.J.  P.  M.  and  A.  12.  By 
s.  18  of  the  Judicature  Act  1873  (36  and  37  Vict,  c.  66),  and  s.  4  (3)  of  the 
Judicature  Act  1891  (54  and  55  Vict.  c.  55),  the  jurisdiction  of  the  Judicial 
Committee  upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was, 
except  as  to  Prize,  transferred  to  the  Court  of  Appeal.] 


"84]    ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

JAMES  MOORE,— Appdlant ;   ANN  MOORE,— Respondent  *  [Feb.  6,  1840]. 

To  a  suit  for  Restitution  of  conjugal  rights  brought  by  the  wife,  the  husband 
pleaded  in  a  responsive  allegation  the  adulter}'  of  the  wife.  The  acts  pleaded 
were  in  substance  and  form  the  same  as  had  been  previously  alleged  by  the 
husband  in  a  suit  for  divorce,  in  which  the  libel  was  rejected. 

Held  by  the  Judicial  Committee,  (reversing  the  judgment  of  the  Court  below,) 
that  the  defence  being  one  which  the  husband  had  a  right  to  set  up  in  bar  to 
the  wife's  suit,  and  the  acts  charged  being  sufficiently  specific  to  entitle  him, 
if  not  condoned  or  concealed,  to  allege  them  as  grounds  for  a  charge  of 
divorce  in  such  a  suit,  he  was  entitled  to  plead  them  by  way  of  responsive 
allegation. 

Semhh.  If  the  acts  of  adultery  cjiarged  are  sufficiently  circumstantial  to  admit 
of  proof,  it  is  not  necessary  to  specify  time  and  place. 

This  was  a  question  as  to  the  admissibility  of  a  responsive  allegation,  in  a  cause 
of  restitution  of  conjugal  rights,  originally  promoted  and  brought  in  the  Arches 
Court  of  Canterbury  by  Ann  Moore,  the  Respondent,  against  James  Moore,  the 
Appellant,  her  husband. 

The  parties  were  married  in  the  year  1806,  and  separated,  by  mutual  consent, 
in  consequence  of  differences  arising  between  them,  in  the  year  1818.  In  the  year 
1836  the  Appellant  instituted  proceedings  against  the  Respondent  in  a  cause  of 
divorce  by  reason  of  adultery,  in  the  Court  of  the  Dean  and  Chapter  of  St.  Paul'.s. 
The  libel  given  in  on  behalf  of  the  Ap-[85]-pellant,  pleading  the  adultery,  was  le- 
jected  by  the  Judge  of  that  Court,  and  his  decision  was  affirmed  on  Appeal  by  the 
Arches  Court,  upon  which  the  suit  abated,  and  an  arrangement  was  made  between 
the  parties  for  continuing  an  allowance  previously  made  to  the  Respondent.  The 
terms  of  this  arrangement  not  having  been  complied  with  on  the  part  of  the  Appel- 
lant, the  present  suit  for  restitution  of  conjugal  rights  was  instituted  by  the  Re- 
spondent. 

In  reply  to  this  suit,  the  Appellant  brought  a  charge  of  adultery  against  his  wife, 
and  offered  a  responsive  allegation  consisting  of  nine  articles,  pleading'  the  same 
acts,  and  in  the  same  form  as  were  alleged  in  his  original  libel.  The  first  three 
articles  pleaded  the  marriage  and  cohabitation  of  the  parties.  The  fourth  that 
the  Respondent  had  given  birth  to  a  child  before  her  separation  from  the  Appellant, 
which  he  alleged  was  the  offspring  of  an  adulterous  intercourse  with  some  person 
unknown  to  him.  The  fifth,  sixth  and  seventh  articles  charged  the  wife  with  the 
commission  of  the  acts  of  adultery  charged  in  the  former  suit. 

The  Judges  of  the  Court  of  Arches  refused  to  admit  this  allegation,  on  the  ground, 

*  Present :  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington. 
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as  it  was  alleged,  of  its  being  in  substance  the  same  as  the  libel  originally  given  in 
and  rejected  by  the  Court. 

From  the  "rejection  of  this  allegation  the  present  Appeal  to  Her  Majesty  in 
Council  was  interposed  by  the  Appellant, 

The  (i>ueeTrs  Advocate  (Sir  John  Dodson)  for  the  Appellant. 

Dr.  Addams  for  the  Respondent. 

[86]  The  Right  Hon.  Dr.  Lu.shington. — The  question  for  their  Lordships  to  decide 
is,  whether  the  Court  below  was  right  in  refusing  to  admit  the  Appellant's  responsive 
allegation.  The  suit  was  originally  brought  by  the  Respondent,  the  wife,  for  the 
restitution  of  conjugal  rights.  To  this  suit  the  husband  pleaded  in  bar,  as  by  the 
practice  of  the  Ecclesiastical  Court  it  was  competent  for  him  to  do  the  adultery  of 
the  wife,  in  order  to  ground  a  decree  of  divorce  from  bed,  board,  and  mutual 
cohabitation.  The  fourth  article  charges  the  commission  of  acts  of  adultery,  but 
does  not  so  allege  it,  as  to  be  capable  of  proof :  their  Lordships  think,  therefore, 
that  this  article  must  be  rejected.  But  the  acts  charged  in  the  fifth,  sixth,  and 
seventh  articles  are  capable  of  proof:  the  seventh  article  especially  pleads  habitual 
and  continued  acts  of  adultery,  and  it  is  not  necessary,  therefore,  to  specify  time  and 
place.  Their  Lordships  also  think,  that  if  this  allegation  can  be  admitted,  these 
articles  ought  to  be  admitted.  Then  was  the  Court  below  right  in  rejecting  the 
allegation  altogether?  Unless  the  husband  has  condoned  or  been  a  party  to  the 
concealment  of  acts  of  adultery,  it  is  undoubtedly  competent  for  him  to  allege  them 
as  grounds  for  a  decree  in  a  suit  for  restitution  of  conjugal  rights,  even  though 
they  should  not  be  sufficiently  specific  to  support  an  allegation  in  a  suit  for 
divorce ;  but  there  is  a  great  difference  between  a  suit  for  restitution 
and  a  suit  for  a  divorce ;  which  this  case  has  in  fact  now  become. 
Their  Lordships,  Ijeiug  of  opinion  that  the  acts  of  adultery  are 
sufficiently  pleaded,  are  of  opinion  that  unless  the  Appellant  is  pre- 
cluded by  reason  of  the  rejection  of  the  libel  in  the  former  suit,  the  responsive 
allegation  [87]  in  this  suit  ought  to  be  admitted.  They  give  no  opinion  respecting 
that  rejection  ;  but  on  the  grounds  of  the  difference  of  the  two  suits,  and  the  ad- 
missibility of  the  articles  before  mentioned,  they  think  this  allegation,  subject  to 
the  reformation  of  the  fourth  article,  ought  to  be  admitted,  and  they  will,  therefore, 
advise  Her  Majesty  accordingly,  and  retain  the  cause, 

[Mew.s"  Dig,  tit,  HUSBAND  AND  WIFE,  I.  Maeriage,  11  b, ;  IL  Divorce,  9  a 
Followed  in  Stoce  v.  Stace,  1868,  37  L.J.  P.  M.  and  A.  52  ;  and  cf.  Woodey  v. 
Woodey,  1875,  31  L.T.  Gi7.] 


ON  APPEAL  FROM  THE  EQUITY  SIDE  OF  THE  SUPREME  COURT  OF 
JUDICATURE  AT  BOMBAY. 

NATHOOBHOY  RAMDASS,— ^ppf//rt»<;   MOOLJEE  MADOWDASS,  GOPALDASS 
MADOWDASS,  and  MUNMOHUNDASS  I>AYlDA.SS,—Res2}ondents*  [Feb. 

7,  1840]. 

The  right  of  appeal  given  by  the  charters  of  Bengal  [Morley's  Dig.  ii.  550], 
Madras  [ib.  588],  and  Bombay  [ib.  638],  is  not  confined  to  cases  where  a 
right  or  duty  is  finally  decided,  but  includes  interlocutory  judgments, 
decrees,  or  decretal  orders ;  such  appeal  does  not,  however,  extend  to  the  find- 
ing of  a  jury  upon  issues  directed  from  the  Equity  side  of  the  Court;  no 
motion  for  a  new  trial  having  been  made,  nor  exceptions  taken  to  the  Master's 
rejiort  founded  on  the  verdicts  in  such  issues  [3  Moo.  P.C,  95,  96,  97], 

Scmble. — The  word  "  determination,"  in  the  charter  of  Madras  and  Bombay,  is 
e(iuivalent  to  the  "  decree  or  decretal  order  "  of  the  Bengal  charter  [3  Moo. 
P.C.  95]. 

*  Present :  Mr.  Baron  Pai-ke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington.  Pri\y  Councillor, — Assessor,  Sir  Edward  Hyde 
East,  Bart. 
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This  was  a  motion  for  the  dismissal  of  an  appeal  lodged  on  the  19th  of  November 
1838,  under  the  following  circumstances  :  — 

On  the  29th  of  June  18.'i2,  the  Appellant  and  Ram-[88]-cooverboye  his  mother, 
filed  tlieir  bill  of  complaint  on  the  Equity  side  of  the  Supreme  Court  of  Judicature 
at  Bombay,  against  Madowdass  Kunsordass  and  Davidass  Hurjuvandass,  stating 
(amongst  other  things)  that  Ramdass  Manordass,  formerly  a  merchant  and  Hindoo 
inhabitant  of  Bombay,  on  or  about  the  17th  of  February  1808,  departed  this  lif:, 
having  duly  made  his  Will,  whereof  he  appointed  the  Defendants  Madowdass 
Kunsordass  and  Davidass  Hurjuvandass,  executors;  to  whom  Probate  was  granted 
by  the  Recorder's  Court  on  the  29th  of  Marcli  1813;  and  thereby  after  other  be- 
quests, he  gave  and  bequeathed  the  residue  of  his  pi'operty,  estate,  and  effects,  to 
his  widow  Ramcooverboye,  and  his  two  sons,  the  Appellant  Nathoobhoy  Ramdass 
and  Wittuldass :  and  after  stating  that  a  certain  partnership  had  formerly  existed 
between  the  testator  and  the  Defendant  Davidass,  but  that  the  same  had  been  finally 
closed  and  determined,  and  mutual  releases  executed  by  both  parties  in  1808,  pre- 
vious to  the  testator's  decease,  the  bill  prayed  that  the  Will  might  be  duly  established, 
and  that  the  usual  account  of  the  real  and  personal  estate  might  be  taken,  and  the 
same  applied  in  due  course  of  administration. 

The  Defendants  severally  put  in  their  answers;  the  Defendant,  Davidass  Hvir- 
juvandass,  insisted  on  the  partnership  between  the  testator  and  himself  subsisting 
at  the  time  of  his  decease,  and  denied  the  execution  of  any  release,  as  stated  by  the 
Plaintiffs  ;  but  insisted  that  the  accounts  had  never  been  wound  up,  and  he  claimed 
to  retain  such  part  of  the  residue  as  remained  in  his  hands  for  the  liquidation  of 
the  balance  due  to  him  on  account  of  such  partnership. 

Upon  the  hearing  of  the  cause,  on  the  1st  of  March  1834,  two  issues  were  directed 
by  the  Court,  with  a  [89]  view  of  determining  the  existence  of  the  partnership,  and 
the  alleged  release.  These  issues  were  afterwards  tried  before  the  Supreme  Court, 
on  the  plea  side,  and  verdicts  found  for  the  Defendants :  viz.,  on  the  first  is.sue,  that  a 
partnership  did  exist  between  him  and  the  testator,  and,  on  the  second,  that  such 
partnership  was  determined  on  the  29th  of  January  1808. 

On  the  19th  of  November  1835,  the  Appellant,  Nathoobhoy  Ramdass,  applied  by 
motion,  on  the  plea  side  of  the  Court,  for  leave  to  appeal  to  the  King  in  Council  from 
the  above  verdicts;  but  the  Coui-t  having  taken  timfe  to  consider  his  application, 
on  the  29th  of  February  1836  refused  the  motion. 

No  application  was  made  for  a  new  trial  by  the  Appellant ;  but  the  suit  having 
abated  by  the  death  of  the  Defendant  Davidass  Hurjuvandass,  and  been  duly  re- 
vived against  his  widow  Mooleevahoo  and  the  Resjiondeiit  Munmohundass,  his  per- 
sonal representatives,  the  Appellant,  on  the  29th  of  August  1836,  moved  the  Court 
on  the  plea  side  for  leave  to  appeal  against  tlie  above-mentioned  verdicts  or  judg- 
ments given  ujDon  the  issues,  and  on  the  2nd  of  September  following,  an  order  was 
made,  that  the  petition  of  appeal  be  filed,  on  its  being  amended,  by  striking  out 
such  part  as  related  to  proceedings  not  on  record  on  the  plea  side  of  the  Court,  as 
forming  a  part  of  the  proceedings  on  the  trial  of  the  issues,  and  on  payment  of  the 
costs  of  opposition  of  the  motion  :  and  it  was  ordered,  that  the  Appellant  should 
give  good  and  sufficient  security  for  the  payment  of  all  such  costs  as  might  be 
incurred  by  the  appeal,  in  the  event  of  his  failing  therein  ;  and  for  the  performance 
of  such  judgment  or  order  as  His  Majesty  might  think  fit  to  give  or  make  thereon  ; 
and  upon  such  security  being  given,  the  Court  allowed  the  [90]  appeal,  and 
directed  true  copies  of  the  issues,  evidence,  verdicts,  or  judgments,  and  orders, 
should  be  certified  under  the  seal  of  the  Court. 

On  the  26th  of  October  1836,  the  petition  of  the  Appellants  for  liberty  to  appeal 
against  the  above  verdicts  or  judgments  was  filed  ;  but  no  security  was  at  that  time 
given,  in  conformity  with  the  liberty  to  appeal. 

On  the  11th  of  November  following,  a  motion  was  made  to  dismiss  the  above  order 
for  allowing  the  appeal,  which  was  refused,  though  without  costs. 

On  the  19th  of  November  1836,  the  original  cause  came  on  to  be  heard,  on  the 
Equity  side  of  the  Court,  on  the  finding,  upon  the  aforesaid  issues,  and  for  further 
directions  ;  and  by  the  decree  then  made,  certain  accounts  respecting  the  partner- 
ship formerly  existing  between  the  testator  and  Davidass  were  directed  to  be  taken, 
and  further  directions  reserved. 
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On  the  8tli  of  February  1837,  the  Appellant  applied,  on  the  Equity  side  of  the 
Court,  for  liberty  to  appeal  to  His  Majesty  in  Council  against  the  above  decree  of 
the  19th  of  November  1836,  whicli  was  on  the  28th  of  the  same  month  allowed,  on 
the  petition  of  appeal  being  amended,  by  mention  being  made  therein  of  the  allow- 
ance by  the  Court,  on  tlie  plea  side  thereof,  of  an  ajjpeal  to  His  Majesty  in  Council, 
from  the  verdicts  or  judgments  given  by  the  Coui-t  on  the  trials  of  the  issues. 

On  the  22nd  of  November  1837,  the  Appellant  filed  his  security  bond,  on  tlie  plea 
side  of  the  Court,  and  on  the  8th  of  Djcember  he  filed  his  general  petition  of  appeal 
against  the  decree  of  the  19th  of  November  1836. 

On  the  12th  of  February  1838,  the  Respondent,  [91]  Munmohundass  Davidass 
applied,  by  motion,  and  obtained  an  order  nisi  on  the  plea  side  of  the  Court,  that 
the  order  of  the  2nd  of  September  1836,  and  the  petition  for  leave  to  appeal  from 
the  verdicts  or  judgments,  filed  on  the  26th  of  October  1836,  and  the  subsequent 
petition  of  appeal,  of  the  8th  of  December  1837,  should  stand  dismissed. 

The  motion  was  supported  by  a  certificate  of  the  proceedings  had  in  the  cause, 
given  by  the  Prothonotary  of  the  Court,  by  which  the  various  steps  above  set  forth 
were  detailed,  and  from  which  it  appeared  that  no  proceedings  had  talsen  place  in 
the  cause  .subsequent  to  the  filing  of  the  security  bond  and  tlie  general  petition  of 
appeal,  nor  any  copies  of  the  evidence  given  on  the  trial  of  tlie  issues  transmitted, 
under  the  seal  of  the  Court,  to  His  Majesty  in  Council. 

On  the  23rd  of  February  cause  was  shown  against  the  above  order  msi,  when 
the  same  was  made  absolute. 

On  the  19th  of  November  1838,  the  Appellant  lodged  his  petition  of  appeal  in  the 
office  of  the  Privy  Council,  wliich  was  entitled  in  these  causes  on  the  Equity  side  of 
the  Supreme  Court;  and  after  stating  the  leave  given  to  him,  on  the  2nd  of  Sep- 
tember 1856,  to  appeal  from  tlie  judgments  or  verdicts,  and  also  the  order  of  the 
28th  of  February  1837,  giving  him  leave  to  appeal  from  the  decree  of  the  19th  of 
November  1836,  the  petition  prayed  that  His  Majesty  in  Council  would  review  and 
re-hear  the  cause,  and  tliereupon  reverse,  vary,  or  alter  the  judgments  of  the 
Supreme  Court  on  tlie  issues  and  the  decree  of  the  19th  of  November  1836. 

The  Respondent  Munmohundass  Davidass  appeared  to  this  appeal,  but  no  pro- 
ceedings having  been  taken  under  it,  he,  on  the  8th  of  November  1839,  presented 
a  petition  to  Her  Majesty  in  Council,  in  wliicli,  after  [92]  stating  the  circumstances 
above  detailed,  and  insi.sting  that  the  appeal  and  petition  of  the  19th  of  November 
1838,  was  irregular,  and  that  the  orders  of  tlie  2nd  of  September  1836,  and  tlie 
petitions  of  the  26th  of  October  1836,  and  8th  of  December  1837,  were  severally 
discharged  by  the  order  of  the  23rd  of  February  1838,  he  prayed  that  the  petition 
of  appeal  of  19th  November  1838  miglit  be  taken  off  the  file,  or  dismissed  with  costs, 
or  that  so  much  of  the  petition  and  appeal  as  prayed  to  reverse,  vary,  or  alter  the 
judgments  of  the  Supreme  Court  on  tlie  issues,  might  be  dismissed  or  discharged 
with  co.sts. 

Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloyd,  moved  to  dismiss  the  appeal,  as  having 
been  improperly  presented,  after  the  order  allowing  the  same  had  been  dismissed 
by  the  Court.  They  insisted,  also,  that  the  order  of  the  23rd  of  February  1838 
applied  to  the  proceedings  both  on  the  plea  side  and  on  the  equity  side  of  the  Court ; 
— that  the  Appellant  ought,  if  he  disputed  that  order,  to  have  made  a  special  ap- 
plication of  the  Court  below,  and  that  he  was,  in  fact,  now  endeavouring  to  pro- 
secute an  appeal  against  a  judgment  obtained  on  the  plea  side  by  m^'ans  of  pro- 
ceedings taken  on  the  equitj'  side  of  the  Supreme  Court.  They  contended,  also, 
that  the  Appellant  had  miscarried  in  his  mode  of  proceeding, — that  no  appeal  could 
be  made  from  the  finding  of  the  Court  on  the  issues  in  question  but  by  means  of  a 
new  trial,  or  exceptions  taken  to  the  Master's  Report, — that  the  case  was  not  one 
within  tlie  meaning  of  the  Charter  of  Justice,  and  that  he  was  utterly  precluded, 
by  the  order  of  the  23rd  of  Feliruary,  from  prosecuting  an  appeal  either  against 
the  verdicts  or  the  dtcree  in  tjuestion. 

[93]  Mr.  Pemberton,  Q.C.,  and  Mr.  A.  Lewis,  contended  that  the  trial  of  issues 
by  the  Judges  of  the  Supreme  Court,  instead  of  a  jury,  brouglit  the  findings  or  judg- 
iUfcfits  of  the  verdicts  within  the  intent  and  meaning  of  the  Charter  of  Justice ; — 
that  the  filing  the  petition  of  appeal,  and  executing  secuVity  for  the  due  prosecution 
thereof,  were  matters  subsequent  to  the  allowance  of  such  appeal,  not  required  by 
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the  Charter,  us  ii  coiiditiun  prei-edeiit  to  the  grantiug  of  the  appeal;  and  that  the 
Court,  having  once  made  the  order  allowing  such  appeal,  had  no  further  jurisdic- 
tion in  the  matter;  they  insisted  that  the  issues  in  question  were  coram  71071  judice 
at  the  period  the  order  nisi,  of  the  12th  of  February  1838,  was  made  absolute,  and 
could  not  be  held  binding  on  the  Appellant,  who  having  perfected  his  securitj',  and 
presented  his  petition  in  the  Court  below,  before  lodging  his  case  here,  had  sub- 
stantially complied  with  the  conditions  imposed  on  him  by  the  Supreme  Court,  and 
could  not  be  precluded  from  prosecuting  the  appeal  so  presented.  They  cited 
Chowdry  v.  Muliick  (1  Moore's  Ind.  Appeals,  358). 

Mr.  Harou  I'arke  (February  11). — In  this  case  a  motion  was  made  on  the  part  of 
the  Respondent  to  dismiss  the  appeal,  so  far  as  it  was  an  appeal  from  the  decision 
of  the  Supreme  Court  of  Bombay  on  its  common-law  side,  in  the  nature  of  a  verdict 
on  an  issue  directed  on  the  equity  side  of  that  Court  in  this  suit,  it  being  admitted 
that  the  appeal  was  competent  so  far  as  it  related  to  the  equity  suit. 

The  suit  was  instituted  by  the  Appellants  to  recover  [94]  their  shares,  as  the 
residuary  legatees  of  the  estate  of  a  Hindoo  testator,  whose  executors  are  repre- 
sented by  the  Respondents.  The  answer  of  one  of  the  executors  set  up  a  case  of 
partnership  between  the  testator  and  himself,  and  a  right  to  retain  the  amount  of 
th.?  balance  due  from  the  testator.  The  Court  ultimately  directed  two  issues  to  be 
tried  on  the  common-law  side  of  the  Courts,  one  whether  there  was  such  a  partner- 
ship, and  the  other  whether  it  had  been  put  an  end  to.  The  Court  on  the  common- 
law  side,  on  the  trial  of  the  first  issue,  decided  that  there  was  a  partnership. 

There  was  no  motion  for  a  new  trial,  but  the  Court  on  the  common-law  side 
gave  leave  to  appeal  on  the  2nd  of  September  1836,  on  giving  security,  without 
mentioning  the  time  for  it.  The  petition  for  leave  to  appeal  was  filed  on  the  22nd 
of  October  1836,  but  the  security  was  not  given  until  the  22nd  of  November  1837. 

On  the  19th  of  November  1836,  the  cause  came  on  for  further  directions  founded 
on  the  issues,  and  a  decree  was  made  referring  it  to  the  Master  to  take  the  usual 
accounts. 

On  the  28th  of  February  1837,  leave  was  given  to  appeal  from  this  decree,  on 
condition  of  the  amending  of  the  petition  of  appeal,  and  stating  that  leave  had 
been  given  on  the  common-law  side  to  appeal  against  the  finding  on  the  issues. 

On  the  12th  of  February  1838,  an  order  Tiisi,  was  obtained  to  discharge  the  order 
for  leave  to  appeal  against  tlie  finding  on  the  issues,  and  on  the  23rd  of  the  same 
month,  the  Court  made  tluit  order  alisolute,  and  the  leave  to  appeal  was  rescinded, 
but  on  what  grounds  does  not  appear. 

Notwithstanding  the  order  for  leave  to  appeal,  of  the  [95]  2nd  of  September 
1836,  was  SO'  rescinded,  the  appeal  was  lodged  in  the  Privy  Council  against  the 
finding  on  the  issues,  as  well  as  the  decree  on  the  equity  side,  of  the  19th  of  November 
1838,  and  it  is  contended  that  so  far  as  relates  to  the  findings,  it  is  not  competent  for 
the  Appellant  to  prosecute  his  appeal ;  under  these  circumstances,"  several  objec- 
tions were  taken  and  argued,  which  the  Coui't  will  now  dispose  of,  having  taken  time 
for  consideration  on  account  of  the  practical  importance  of  some  of  them. 

One  objection  was,  that,  under  the  Charter  of  Justice  of  Bomljay,  it  is  not  com- 
petent to  appeal  against  any  determination  which  is  not  of  a  final  character,  wliich 
does  not  settle  some  right  or  impose  some  duty.  The  Charter  of  Justice  of  Bombay 
is,  as  near  as  may  be,  a  transcript  of  that  of  Madras,  of  the  33rd  Geo.  III.  The 
Charter  of  Madras  follows  that  of  Bengal,  of  the  13th  Geo.  III.,  with  this  difference, 
that  liberty  is  given  to  appeal  against  any  Jtidr/?nent  or  Determinatioth  of  the 
Supreme  Court  of  Madras,  whereas  the  lilserty  to  appeal  is  given,  in  the  Calcutta 
Charter,  against  any  "  .Judgment,  Decree,  Order,  or  Rule,"  afterwards  varying  the 
terms  to  "  Judgment,"  "  Decree,"  or  "  Decretal  Order."  In  other  respects  the  provi- 
sions in  each  are  substantially  the  same,  and  wo  are  all  of  opinion  that  the  word 
"  determination  "  is  an  expression  at  least  equivalent  to  the  terms  used  in  the  Bengal 
Charter  ;  and  as  an  appeal  undoubtedly  lies  from  all  Decrees  or  Decretal  Orders  in 
the  equity  side  of  the  Supreme  Court  at  Calcutta,  it  does  equally  from  every  Decree 
or  Decretal  Order  on  the  equity  side  of  the  Supreme  Court  of  Bombay  and  Madras. 

The  contest  of  all  the  three  Charters  shows  that  the  appeal  is  iaot  confined  to 
cases  in  which  some  right  or  [96]  duty  is  finally  decided ;  and  the  clause  limiting 
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the  value  in  dispute  to  ten  thousand  Pagodas  does  not  apply  to  the  value  of  the 
matter  in  dispute  involved  in  the  order,  but  to  the  subject  of  the  suit  itself. 

But  thea  it  is  said  that  this  finding  of  the  Court  on  its  comnion-law  side,  in  the 
nature  of  a  verdict,  is  a  "  detenu inatkin"  which  may  be  directly  appealed  from. 
Undoubtedly  such  a  verdict,  in  a  common-law  suit,  might  be  indirectly  appealed 
from,  in  an  appeal  against  the  judgment  in  that  suit,  which  is  founded  on  that 
verdict,  the  evidence,  as  well  as  the  finding,  being  brought  up  as  part  of  the  pro- 
ceedings, and  included  in  the  transcript.  But  the  verdict  only,  prior  to  judgment 
being  given,  could  not  be  appealed  from  in  a  common-law  suit ;  nor  can  this  verdict 
on  an  issue  directed  from  the  equity  side,  as  a  determination  in  a  common-law  suit. 

There  is,  indeed,  no  common-law  suit.  In  trying  the  issue,  the  Court  of  law  is 
merely  aacillary  to  the  Equity  Court:  it  investigates  facts,  and  pronounces  its 
opinion  on  them,  merely  in  order  to  ground  some  further  proceedings  in  the  equity 
suit:  the  verdict  itself  is  no  proceeding  in  the  equity  suit,  it  only  becomes  so  when 
it  is  adopted  and  acted  upon  in  that  suit.  It  stands  on  the  same  footing  as  the 
finding  of  a  jury  in  a  distinct  common-law  Court,  analogous  to  the  case  of  a  refer- 
ence to  the  Master,  which  when  confirmed  by  the  Court,  and  not  before,  is  the  subject 
of  appeal.  If  a  party  objects  to  such  a  report,  he  must  except  to  it,  and  the  over- 
ruling that  objection  and  confirming  the  report,  opens  the  whole  question  of  the  pro- 
priety of  the  finding  of  the  facts  contained  in  it,  to  the  review  of  the  Court  above ; 
but  if  there  be  no  exception,  the  report  is  not  open  to  such  revision.  In  the  present 
[97]  case,  the  Appellant  meaning  to  object  to  the  finding  of  the  Court  on  the  facts, 
should  have  applied  to  the  equity  side  for  a  new  trial,  as  a  verdict  against  evi- 
dence; and  having  brought  all  the  evidence  before  the  Court,  the  refusal  of  a  new 
trial  and  consequent  adoption  of  the  finding,  as  one  of  the  grounds  for  a  decree, 
would  then  have  been  the  subject  of  appeal ;  and  the  propriety  of  the  decision  on 
the  facts  would  be  considered  and  decided  in  a  Court  of  Appeal.  But  as  the  Appel- 
lant did  not  pursue  that  course,  he  must  be  taken  to  have  made  no  objection  to  the 
finding,  and  the  verdict  on  the  issue  of  which  the  postea  is  the  only  evidence,  is  to 
be  treated  as  one  proof  of  the  truth  of  the  facts  in  the  cause  involved  in  it,  and  may 
be  acted  upon  accordingly.  I  say  as  one  proof — not  a  conclusive  proof,  because  it 
might  happen  that  in  opinion  of  the  Court  of  Appeal,  the  evidence  in  the  cause  was 
so  strong  that  no  finding  of  a  juiy,  or  the  finding  of  the  Court  below  itself,  ought  to 
weigh  against  it. 

As  there  has  Ijeen  no  application  for  a  new  trial  in  this  case,  the  facts  proved  on 
the  issues,  and  the  propriety  of  the  finding  upon  it,  cannot  now  be  brought  under 
our  review — and  the  appeal  must  be  confined  to  the  propriety  of  the  decree  on 
further  directions,  founded  on  the  postea,  and  the  evidence  in  the  cause. 

In  the  case  of  Chowdry  v.  Midlick  [1  Moo.  Ind.  App.  358],  the  question  was  dis- 
posed of,  upon  a  different  point. 

Another  objection  taken  by  Mr.  Wigram  would  also  in  our  opinion  be  fatal: 
viz.,  that  the  leave  to  appeal  granted  at  the  common-law  side  has  been  vacated,  by 
order  on  the  common-law  side  of  the  Court — and  if  an  appeal  could  be  against  an 
order  on  the  common-law  side,  it  ought  to  have  been  made  against  the  last  order, 
which  stands  good  until  vacated.  At  all  events,  [98]  therefore,  there  is  now  no 
liberty  to  appeal  against  the  finding  on  the  issues,  and  .so  much  of  this  appeal  there- 
fore as  seeks  to  vary  or  alter  the  judgments  of  the  Supreme  Court  on  the  issues 
must  be  dismissed. 

[S.C.  2  Moo.  Ind.  X\>y.  169,  cf.  Tronson  v.  Dent,  185.3,  8  Moo.  P.C.  419.  The  original 
Charters  establishing  the  Supreme  Courts  of  Judicature  in  India  will  be  found 
in  Morley's  Dig.  ii.,  549,  588,  6.38.  For  the  existing  conditions  of  appeal  from 
the  High  Courts  of  Calcutta,  North-Western  Provinces,  Madras,  and  Bombay, 
see  Code  Civ.  Vroc.  (Act.  XIV.  of  1882),  ss.  595  et  seq.;  and  charters  establish- 
ing the  High  Courts  (i.)  of  Calcutta,  Dec.  28th,  1865  (Stat.  R.  and  0.  Rev.  iv. 
82);  (ii.)  of  North-Western  Provinces,  March  I7th,  1866  {ih.  121);  (iii.)  of 
Madras,  28th  Dec.  1865  (iJ,.  96);  (iv.)  of  Bombay,  28th  Dec,  1865  (ih.  108). 
See  also  0.  in  C.  of  April  10,  18.38,  ih.  p.  .330,  and  Indian  High  Courts  Act, 
1861  (24  and  25  Vict,  c  104).] 
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ON  AI'l'EAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

KICHARD  HOWE  COCKERELL,  DWARKANANTH  TAGORE,  aad  ANSHOOTOSH 
BAY, -^Appellants;  THEODORE  DICKENS,— Respondent*  [Feb.  11  and 
24,  1840]. 

The  principle  that  one  creditor  shall  not  take  a  part  of  the  fund  which  otherwise 
would  have  been  available  for  the  payment  of  all  the  creditors,  and  at  the 
same  time  be  allowed  to  come  in  pari,  pansii.  with  the  other  creditors,  for 
satisfaction  out  of  the  remainder  of  that  fund,  does  not  apply,  where  that 
creditor  obtain.s  by  his  diligence  something  which  did  not,  and  could  not, 
form  a  part  of  that  fund  [3  Moo.  P.C.  132]. 

The  Orphan  Cliamljer  of  Batavia,  being  the  executors  of  a  foreign  creditor  in  the 
island  of  Java,  by  their  agent  in  Calcutta,  proved  the  amount  of  their  whole 
debt  against  the  estate  of  A.  B.,  who  had  been  declared  insolvent  under  the 
Indian  Insolvent  Act,  9  Geo.  IV.,  c.  73,  and  after  making  such  proof,  and  re- 
ceiving the  dividends  upon  tlie  whole  debt,  instituted  a  suit  in  the  island  of 
Java,  to  recover  a  plantation  or  estate  there,  held  by  one  of  the  insolvents  as 
trustee  for  the  firm  of  A.  B.,  and  C.  D.,  in  equal  shares;  to  which  suit  the 
assignees  of  the  insolvent  appeared  as  Defendants,  but  judgment  was  given 
in  favour  of  tlie  creditor,  and  for  the  sale  of  the  estate  for  liis  benefit  ;  the 
proceeds  of  which  amounted  to  three-fifths  of  his  whole  debt.  The  assignees 
of  A.  B.  filed  a  bill  on  the  equity  side  of  the  Supreme  Court  at  Calcutta, 
again.st  the  agent  of  the  foreign  creditor,  resident  within  the  jurisdiction, 
praying  that  the  dividends  might  be  refunded,  and  that  the  Defendants 
might  bo  restrained  by  injunction  from  receiving  any  further  dividends, 
until  all  the  other  creditors  were  put  on  an  equal  footing  with  the  creditor  at 
Java:  the  Defendant  demurred,  and  obtained  judgment  against  the  assig- 
nees. Held,  on  Appeal,  by  tlie  Judicial  Committee,  that  the  estate  in  Java, 
not  passing  to  the  assignees  under  the  assignment,  did  not  form  any  part  of 
the  fund  that  was  available  for  the  benefit  of  the  general  creditors,  and  tliat 
the  creditor  was  therefore  not  bound  to  refund  the  dividends,  nor  ought  to 
be  prevented  from  receiving  any  future  dividends,  provided  he  did  not  re- 
ceive more  than  20s.  in  the  pound  upon  his  whole  debt  [3  Moo.  P.C.  133]. 

But  the  bill  having  stated  that  the  creditor  had  also  instituted  proceedings 
against  certain  debtors  of  the  insolvents  at  Bencoolen  ;  held,  that  the  assig- 
nees were  entitled,  under  the  prayer  for  general  relief,  to  an  injunction  to 
stay  the  receipt  of  further  dividends  until  the  proceedings  at  Bencoolen 
were  abandoned  [3  Moo.  P.C.  134-136]. 

Lender  the  prayer  for  general  relief,  specific  relief  may  be  granted  of  a  different 
description  from  the  specific  relief  prayed  for  by  the  bill :  provided  the  bill 
contains  charges,  putting  material  facts  in  issue,  which  will  sustain  such 
relief  [3  Moo.  P.C.  135]. 

This  was  an  Appeal  from  a  judgment  on  the  equity  side  of  the  Supreme  Court 
of  Judicature  at  Fort  [99]  William  in  Bengal,  in  a  suit  in  which  the  Appellants  were 
Plaintiffs,  and  the  Respondent  the  Defendant.  The  Appellants  were  the  surviving 
assignees  of  the  joint  estate  and  effects  of  John  Palmer,  George  Alexander  Prinsep, 
William  Prinsep,  and  Charles  Earlier  Palmer,  formerly  of  Calcutta,  merchants  and 
agents,  trading  under  the  firm  of  Palmer  and  Co.,  who  in  the  year  1830  were  de- 
clared insolvent,  under  the  Indian  Insolvent  Act,  9  Geo.  IV.,  c.  73. 

The  bill,  which  was  filed  on  the  lltli  January  1837,  stated,  that  the  insolvents, 
on  the  4th  January  1830,  duly  filed  their  petition  of  insolvency  in  the  Court  estab- 
lished at  Calcutta  for  relief  of  insolvents,  and  assigned  and  conveyed  the  whole  of 
their  estate  and  effects  to  the  common  assignee  of  the  said  Court,  who  by  order  of 

*  Present: — Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine, 
and  the  Right  Hon.  Dr.  Lushington.  Privy  Councillor, — Assessor, — Sir  Edward 
Hyde  East,  Bart. 

45 


Ill  MOORE,  100  fOCKERELL  V.   DICKENS  [1840] 

the  Court  afterwards  duly  assigned  over  the  same  to  certain  persons  as  special 
assignees,  of  whom  some  had  since  died,  and  others  had  been  removed  by  order  of 
the  Court,  leaving  the  Appellants,  [100]  Dwarkananth  Tagmore,  and  Anshootosh 
Day,  the  only  surviving  and  continuing  assignees,  and  that  the  Appellant,  Richard 
Howe  Cockerell,  had  been  subsequently  appointed  an  assignee  by  order  of  the  Court ; 
whereb}'  the  whole  of  the  estate  and  effects  of  the  insolvent  firm  had  become  vested 
in  the  Appellants:  that  on  the  22nd  January  1836,  John  Palmer  died;  and  that  the 
surviving  insolvents  were  afterwards,  Ijy  two  several  orders  of  the  Court,  duly  dis- 
charged from  their  debts.  That  the  insolvents  in  due  course  filed  the  schedule  of 
their  deljts  and  assets,  and  that  amongst  other  claims  set  forth,  was  a  debt  or  sum  of 
2,52,460  sicca  rupees,  being  the  balance  due  from  the  insolvent  firm  to  the  estate  of 
one  Gavorke  Manuk  (formerly  an  Armenian  merchant,  and  inhabitant  of  Batavia, 
within  the  territories  of  the  King  of  the  Nethei'lands),  who  died  at  Batavia  in  the 
island  of  Java,  on  the  2nd  October  1827,  having  made  his  Will  according  to  the 
laws  of  that  island,  and  constituted  a  certain  public  body  or  institution  there  (out 
of,  and  not  sul)ject  to,  the  jurisdiction  of  the  Court),  called  the  Orphan  Chamljer  of 
Batavia,  executors  and  trustees  of  his  Will.  That  the  testator  bequeathed  the  resi- 
due of  his  real  and  personal  estate  to  his  l.)rother,  Malcum  Manuk,  formerly  of  Cal- 
cutta, and  since  deceased,  and  in  case  of  his  death  in  the  lifetime  of  the  testator,  to 
the  heirs  of  the  next  of  kin  of  the  said  Malcum  Manuk. 

The  bill  then  proceeded  to  state,  that  Gavorke  Manuk  died  possessed  of  very 
large  property,  sufficient  to  pay  all  his  debts  and  legacies:  that  shortly  after  his 
death,  and  before  the  arrival  of  any  authority  or  power  from  his  executors,  the 
Orphan  Chamber,  James  Wier  Hogg,  the  then  registrar  of  the  Supreme  Court,  on  the 
29th  January  1829,  obtained  adminis-[101]-tration,  with  the  Will  annexed,  to  the 
goods  of  Gavorke  Manuk,  and  got  in  effects  of  the  testator  within  the  jurisdiction 
of  the  Court,  to  the  amount  of  4,84,000  rupees:  that  the  Orphan  Cliamber  being 
dissatisfied  thereat,  transmitted  powers  of  attorney  to  the  firm  of  Palmer  and  Co., 
empowering  them  jointly  or  severally  to  apply  for  administration  of  the  goods  of 
the  testator.  That  William  Prinsep,  on  the  2Sth  April  1829,  obtained  accordingly 
such  administration,  with  the  Will  annexed,  and  received  from  Hogg,  the  registrar, 
1,85,147  rupees,  14  annas,  10  pice,  part  of  the  testator's  estate,  leaving  in  tfie  hands 
of  the  registrar  2,98,202  rupees,  being  the  amount  of  several  legacies  directed  in 
the  Will  to  be  paid  into  the  hands  of  the  ecclesiastical  registrar  for  the  time  being. 
That  William  Prinsep  entered  into  the  administration  of  the  estate,  got  in  assets, 
and  paid  them  into  the  hands  of  tlie  firm  of  Palmer  and  Co.  That  at  the  date  of 
filing  the  petition  of  insolvency,  there  was  due  to  the  estate  of  Gavorke  Manuk  from 
the  firm  of  Palmer  and  Co.,  as  such  constituted  agents,  the  said  sum  of  2,52,466 
sicca  rupees. 

That  Malcum  Manuk,  the  sole  residuary  legatee,  died  on  the  20th  of  February 
1826,  in  the  lifetime  of  the  testator,  leaving  four  sons  and  three  daughters,  infants 
under  the  age  of  twenty-one,  who  were  Defendants  in  the  .suit. 

The  bill  then  stated,  that  after  the  insolvency  of  Palmer  and  Co.,  the  letters  of 
administration  to  Prinsep  were  cancelled  ;  and  that  on  the  2.'3rd  of  August  18.31, 
fresh  letters  of  administration  were  granted  to  Hogg,  with  the  Will  annexed  :  and 
that  afterwards  the  Defendant  Dickens  became,  and  then  was.  the  sole  personal 
representative  of  Gavorke  [102]  Manuk,  deceased,  within  the  jurisdiction  of  the 
Supreme  Court,  and  was  in  possession  of  assets  amounting  to  75,000  rupees. 

That  Hogg,  on  the  29th  of  August  1831,  received  from  the  Plaintiffs,  and  their 
then  co-assignees,  a  dividend  of  5  per  cent,  on  2.52,466  sicca  rupees,  appearing  in 
the  schedule  to  be  due  from  Palmer  and  Co.  to  Gavorke  Manuk,  amounting  to 
12,623  mpees;  and  that  Smoult  and  Dickens,  his  successors  in  office,  had  received 
other  dividends,  which,  inclusive  of  the  dividend  paid  to  Hogg,  amounted  to 
71,793  rupees. 

Tliat  the  insolvent  firm,  at  the  time  of  its  insolvency,  was  posses.sed,  jointly 
with  the  firm  of  Sir  Charles  Cockerell  and  Co.,  of  London,  of  the  beneficial  interest 
in  a  large  plantation  in  the  island  of  Java,  purchased  and  carried  on  for  account, 
and  with  the  joint  funds  of  the  two  firms  of  Palmer  and  Co.,  and  Cockerell  and  Co., 
but  in  the  sole  name  of  John  Palmer,  for  the  joint  lionctit  of  the  two  fii'nis,  in  ei|ual 
shares. 
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Tliat  tlie  Plaintiffs  directed  their  agents  at  Batavia  (after  the  insolvency  of 
Palmer  and  Co.)  to  take  possession  of  tlic  plantation,  and  dispose  of  it  for  the  henefit 
of  the  creditors  of  the  insolvent  tirni,  and  remit  the  proceeds  to  the  assignees  for 
distribution.  That  althovigh  the  administrator  at  Calcutta  had  received  dividends 
on  a  debt  due  from  the  insolvent  there,  the  Orphan  Chamber  of  Batavia,  though 
apprised  of  the  receipt  of  such  dividends,  on  the  L'Oth  March  1833,  caused  a  suit  to 
be  commenced  in  one  of  the  Courts  in  the  island  of  Java,  against  John  Palmer,  and 
caused  the  whole  of  the  plantation  and  estate  in  Java  to  be  sequestered  for  the 
del)t  of  2,52,462  rupees.  That  although  the  assignees  appeared  and  defended 
[103]  (he  suit  so  instituted,  the  Court  at  Batavia,  on  tlie  2.')th  June  1835,  condemned 
John  Palmer  to  pay  the  said  debt  of  2,52,460  rupees,  with  interest,  and  declared  the 
plantation  so  sequestered  to  be  liable  to  execution.  That  on  appeal  to  the  Supreme 
Court  at  Batavia,  the  Decree  was  affirmed,  and  on  the  10th  March  1836,  the  planta- 
tion was  pulilicly  sold,  and  the  proceeds  of  sale,  after  expenses  paid,  amounting  to 
about  1,50,134  rupees,  were  paid  over  to  the  Orplian  Chamber,  as  executors  of 
Gavorke  Manuk.  That  this  .sum  greatly  exceeded  the  rateable  dividend  on  the 
2,52,460  rupees,  and  of  all  dividends  which  were  likely  to  be  declared. 

That  process  had  been  sen-ed  also  by  the  resident  of  Bencoolen,  in  the  island  of 
Sumatra,  upon  certain  debtors  to  the  estate  of  Palmer  and  Co.,  endeavouring  thereby 
to  enforce  execution  of  the  Decree  of  the  Court  of  Batavia  upon  such  debtors; 
whereby  the  Plaintiffs  were  unable  to  realize  large  sums  due  from  such  debtors. 

That  in  consequence  of  the  sale  of  the  plantation  in  Java,  towards  satisfying  the 
claim  of  the  Orphan  Chamber  upon  the  insolvent  firm,  notwithstanding  Cockerell 
and  Co.  were  entitled  to  an  equal  share,  and  interest  in  the  plantation,  the  firm  of 
Cockerell  and  Co.  had  since  claimed  to  prove  against  the  insolvent  estate  76,500 
rupees,  being  the  moiety  of  the  value  of  the  plantation. 

That  the  Plaintiffs  gave  notice  to  Dickens  of  all  these  proceedings  in  Batavia, 
and  requested  him  to  refund  the  amount  of  dividends  paid  in  Calcutta,  being  divi- 
dends on  the  debt  for  which  the  plantation  had  been  sold,  and  the  produce  of  wliich 
sale  greatly  exceeded  the  amount  of  such  dividends.  That  Dickens  and  the  [104] 
representatives  of  Malcum  Manuk  were  subject  to  the  jurisdiction  of  the  Court; 
but  that  the  Orphan  Chamber  was  not. 

The  bill  prayed  that  the  administrator  might  refund  tO'  the  assignees  the  sums 
received  by  his  predecessor  and  himself,  and  that  the  sum  so  refuTided  might  be 
decreed  applical)le  for  the  rateable  benefit  of  the  other  creditors  of  the  insolvents  ; 
that  he  might  be  restrained  from  receiving  future  dividends,  until  the  other  creditors 
of  the  firm  had  received  dividends  on  their  respective  debts,  proportionate  to,  and  in 
like  rate  to  the  sum  realized  on  the  debt  of  2,52,460  rupees  by  the  sale  in  Java ;  and 
for  such  further  and  other  relief  as  the  nature  of  the  case  should  require. 

To  this  bill  the  Defendant,  Dickens,  demurred,  first  stating  generally  that  the 
complainants  had  not  made  a  case  entitling  them  either  to  discovery  or  relief,  then 
setting  out  special  grounds  of  demurrer,  as  follows  :  — 

1st.  That  it- appeared  l)y  tlie  bill  that  the  public  body  called  the  Orphan  Chamber 
of  Batavia  were  the  executors  of  Gavorke  Manuk,  and,  therefore,  as  far  as  a,ssets 
belonging  to  his  estate  within  the  jurisdiction  of  the  Supreme  Court  were  concerned, 
the  Orphan  Chambei-  were  i)ound  by  the  laws  applical)le  to  the  case  witliin  such 
jurisdiction,  and  also  by  the  laws  relating  to  insolvent  debtors,  which  were  in  force  in 
the  city  of  Calcutta,  as  also  by  the  acts  of  the  late  insolvent  firm  of  Palmer  and  Co. ; 
and  who  were  shown  by  the  bill  to  have  been  the  duly-constituted  agents  of  the  Orphan 
Chamber,  and  by  which  laws,  and  also  by  the  acts  of  the  late  firm  of  Pahner  and  Co., 
as  appearing  by  the  bill,  the  Plaintiffs  were  not  entitled  to  the  relief  prayed. 

[105]  2nd.  That  it  appeared  by  the  bill  that  the  Court  of  Justice  at  Batavia  was  a 
foreign  Court  of  Law,  beyond  the  jurisdiction  of  the  Supreme  Court,  and  not  recog- 
nizing nor  bound  by  the  law  which  such  Court  administers;  yet  that  the  said  bill 
sought  relief  by  reason  of  the  decision  of  the  Court  of  Batavia.  over  which  decision  the 
Supreme  Court  had  no  control. 

3rd.  That  the  Plaintiffs,  by  their  bill,  sought  to  make  the  estate  of  Gavorke  Manuk. 
then  in  the  hands  of  the  Defendant,  liable  to  pay  a  delit  or  claim  of  the  firm  of  Sir 
Charles  Cockerell  and  Co.  against  the  Plaintiff' :  which,  by  the  Plaintiff's  own  showing, 
appeared  to  be  a  claim  disputed  by  themselves. 

4th.   That    it   appeared   by  the  bill,   that  the   Orphan   Chamber,   through   their 
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attornies,  obtained  from  tlie  Court  at  Calcutta,  adiniiiistratioii  of  the  goods  of 
Gavorke  Manuk,  deceased,  and  thereby  submitted  to  the  laws  and  jurisdiction  of  such 
Court  in  regard  to  such  goods;  yet  that  the  Plaintiffs,  as  the  assignees  of  Pahuer  and 
Co.,  sought  by  tlieir  bill  to  call  in  question  such  suljmission  on  the  part  of  the  Orphan 
Chamber. 

5th.  That  it  appeared  by  the  bill,  that  the  Orphan  Chamber  refused  to  recognize 
the  validity  of  the  law  and  practice  of  the  Court  at  Calcutta,  applicable  to  the  admin- 
istration of  the  effects  of  Gavorke  Manuk,  which  were  within  the  jurisdiction  of  such 
Court,  and  thereby  prevented  any  equitable  adjustment  of  accounts  with  the  Orphan 
Chamber. 

The  demurrer  was  argued  on  the  13th  November  1837,  and  the  Supreme  Court, 
having  taken  time  to  deliberate,  pronounced  judgment  on  the  2nd  March  1838, 
allowing  the  demurrer,  and  dismissing  the  bill. 

From  this  judgment  the  Plaintiffs  appealed  to  Her  [106]  Majesty  in  Council, 
submitting  that  the  judgment  ought  to  be  reversed,  and  the  demurrer  overruled,  for 
the  following  reasons:  — 

I.  Because  it  is  contrary  to  the  rules  and  principles  which  regulate  the  distri- 
bution of  the  property  of  bankrupts  and  insolvent  debtors  amongst  their  creditors, 
to  permit  any  such  creditor,  having  no  special  security  or  lien  for  his  debt,  to  enforce 
payment  thereof  out  of  property  from  which  the  other  creditors  are  excluded,  and 
ahso  in  resjiect  of  the  same  debt  to  participate  in  competition  with  such  other 
creditors  in  the  general  assets,  and,  therefore,  inasmuch  as  the  Orphan  Chamber,  as 
tlie  per.sonal  representative  of  the  testator,  Gavorke  Manuk,  had  received  in  Java, 
by  virtue  of  their  judgment  in  the  Court  there,  a  greater  sum,  towards  satisfaction  of 
the  debt  due  to  the  testator's  estate,  than  they  could  have  obtained  by  dividends 
under  the  insolvency,  the  Kespondent,  Theodore  Dickens,  as  the  like  personal  repre- 
sentative of  the  testator,  ought  not  to  have  received  in  respect  of  the  same  debt  the 
dividends  which  have  erroneously  been  paid  to  him,  and  ought  to  refund  the  same. 

II.  Because,  even  if  the  personal  representatives  of  Gavorke  Manuk  were  entitled 
to  receive  any  dividends  out  of  the  insolvent  estate,  in  respect  of  the  debt  due  to  the 
estate  of  Gavorke  Manuk,  sucli  dividends  ought  to  have  been  computed  and  paid  upon 
the  balance  of  such  del)t  onlj%  after  deducting  what  was  recovered  by  virtue  of  the 
judgment  in  the  Court  of  Batavia  ;  and  inasmuch  as  such  dividends  have  been  paid 
upon  the  whole  debt,  the  Respondent,  Theodore  Dickens,  ought,  in  any  event,  to 
refund  the  difference  or  excess  beyond  what  he  ought  to  have  received,  and  ought  to 
be  restrained  by  injunction  from  receiving  any  further  [107]  dividends  until  the 
other  creditors  shall  have  received  dividends  in  proportion  to  those  which  have  been 
received  by  or  on  account  of  the  testator's  estate. 

The  Respondent,  on  the  contrary,  contended  that  the  judgment  ought  to  be 
affirmed,  and  the  appeal  dismissed,  for  the  following  reasons:  — 

I.  Because  the  Appellants  have  not,  in  and  by  their  said  bill,  stated  or  made  such 
a  case  as  entitles  them  in  equity  to  any  discovery  or  relief,  as  is  thereby  sought  and 
prayed  from  or  against  the  Respondent. 

II.  Because,  in  particular,  it  appears  liy  the  l)ill,  that  the  dividends,  which  have 
been  paid  on  the  del)t  due  from  the  insolvents  to  the  estate  of  Gavorke  Manuk,  and 
which  dividends  the  bill  seeks  to  have  refunded,  were  at  the  time  rightly  due  and 
properly  paid  to  tlie  Resjiondent,  and  the  claim  now  set  up  Ivy  the  Appellants  to  have 
those  dividends  refunded,  appears  by  the  bill  to  lie  founded  on  the  fact,  that  the 
Orphan  Chamber  of  Batavia,  being  a  foreign  creditor  of  the  insolvent  subsequently 
to  the  payment  and  receipt  of  those  dividends,  recovered  certain  inunoveable  or  real 
property  belonging  to  the  insolvent  in  a  foreign  country,  that  is  to  say,  in  the  island 
of  Java,  within  the  territories  of  the  kingdom  of  the  Netherlands,  which  property, 
according  to  the  decisions  of  Courts  of  competent  jurisdiction  in  that  foreign  country, 
did  not  pass  to  the  A]i]iellants  by  the  assignment  made  on  the  insolvency  of  Palmer 
and  Co.,  and  to  which  property  the  Ajipellants,  after  a  contest  in  those  Courts,  were 
unable  to  e.stablish  any  claim. 

III.  Because  it  is  not  alleged,  nor  does  it  appear  in  or  by  the  said  bill,  that  any 
further  dividends  will  lie  paid  on  the  said  insolvent's  estate,  under  tlie  said  insolvency, 
nor  have  the  Apjiellants,  in  and  l)y  their  said  [108]  bill,  stated  or  made  such  a  case  as 
entitles  them  to  restrain  the  Kes]iondent  from  particijiating  in  furtlior  dividends  on 
the  said  estate,  if  any  such  shall  be  declared  ;  and  because,  at  all  events,  the  case  made 
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by  the  Appellants  did  not  entitle  them  to  any  relief  by  liill  on  the  equity  side  of  the 
said  Supreme  Court. 

Mr.  Wigram,  Q.C.,  Mr.  Deacon,  and  Mr.  Cockerell,  for  the  Appellants. — The  first 
question  for  the  consideration  of  tli©  Court  is,  whether  the  plantation  in  Java,  which 
we  shall  treat  as  real  estate,  did  not  pass  to  the  assignees  of  Palmer  and  Co.,  under 
the  provisions  of  the  Indian  Insolvent  Act. 

2ndly.  Whether,  supposing  such  real  estate  did  not  pass  to  them,  the  Orphan 
Chamber  were  justified  in  taking  it  in  execution,  after  their  agents  in  Calcutta  had 
proved  against  the  estate  of  Palmer  and  Co.  for  the  whole  amount  of  the  debt  due 
from  that  firm,  and  had  received  dividends  on  the  amount  so  proved. 

.Trdly.  Whether  the  Resixindent,  Dickens,  as  the  administrator  of  Gavorke  Manuk, 
and  the  agent  of  the  Orphan  Chamber,  is  not  bound  to  refund  such  dividends,  and 
whether  a  bill  in  equity  is  not  the  proper  proceeding  for  that  purpose. 

4tlily.  Whether  the  Appellants  are  not  entitled  to  an  injunction,  restraining  the 
Respondents  from  receiving  any  future  dividends  from  the  estate  of  Palmer  and  Co. 
until  all  the  other  creditors  of  that  firm  are  put  upon  an  equal  footing  with  the  Orphan 
Chamber,  in  respect  of  the  proceeds  received  by  them  from  the  sale  of  the  estate  at 
Java,  or  by  their  proceedings  at  Bencoolen. 

[109]  I-  We  submit,  that  the  estate  at  Java  passed  to  the  assignees  under  the 
insolvency  of  Palmer  and  Co.  The  assignees,  under  the  Indian  Insolvent  Act,  9  Geo. 
IV.,  c.  73,*  take  all  the  property  of  the  insolvent,  both  real  and  personal,  to  the  same 
extent  as  the  assignees  under  an  English  fiat  in  bankruptcy.  For  by  the  26tli  section 
of  that  Act,  it  is  declared,  that  every  such  assignment  shall  have  the  effect  of  con- 
veying or  transferring  to,  and  of  vesting  in  the  assignee  or  assignees,  who  shall  have 
been  appointed  by  the  Court,  and  named  in  the  assignment,  the  whole  estate  and 
effects,  real  and  personal,  and  all  rights,  duties,  claims,  choses  in  action,  interests  and 
property  whatsoever,  which,  at  the  time  of  executing  the  assignment,  shaU  belong  to 
the  insolvent  or  insolvents,  either  solely  or  jointly,  with  any  other  person  or  persons, 
or  which  shall  come  to  or  be  required  by  him,  her  or  them,  or  to  which  he  shall  be  or 
become  entitled  in  reversion,  remainder,  or  expectancy,  l>efore  the  Court  shall  have 
made  an  order  for  the  di.scharge  of  such  insolvent  or  insolvents,  etc.  By  section  2.3, 
also,  the  in.solvent  is  required  forthwith  to  put  the  assignees  in  possession  of  his 
estate  and  effects.  There  is  no  question,  therefore,  but  that  the  property  in  Ben- 
coolen, consisting  of  outstanding  debts  due  to  the  estate  of  Palmer  and  Co.,  would 
pass  to  the  assignees,  not  only  under  the  statute  law  of  England,  but  also  according 
to  the  principles  of  universal  jurisprudence,  and  the  comity  of  nations.  This 
doctrine  is  clearly  laid  down  by  Dr.  Story  in  his  [110]  Conflict  of  Laws  (336-354), 
where  all  the  authorities  are  collected.  And  we  submit  it  is  equally  clear,  that  the 
estate  in  Java  might  have  been  reached  by  the  assignees,  if  the  Orphan  Chamber  at 
Batavia  had  not  interposed  and  seized  it  in  execution  for  their  own  debt.  [Sir 
Edward  Hyde  East. — The  right  to  the  estate  might  pass,  but  not  the  possession,  to  the 
assignees.]  It  is  laid  down  by  Mr.  Burge,  in  the  third  volume  of  his  Commentaries 
on  Colonial  and  Foreign  Laws  (3  Burge's  Com.  904),  that  under  the  Bankrupt  Law  of 
England,  the  debtor  is  not  only  deprived  of  the  possession,  administration  and  disposi- 
tion of  his  effects,  but  the  aksolute  property  in  them  is  transferred  to  the  assignees.  ^ 
Lord  Eldon,  also,  in  the  case  of  BenfieJd  v.  Solomons  (9  Ves.  83),  says  that  the  Bankrupt 
Laws  vest  in  the  assignees  all  the  property  of  the  bankrupt,  without  exception.  And 
in  the  important  case  of  Tlte  Royal  Bank  of  Scotland  v.  Cuthhert  (1  Rose,  Bkcy.  Cases, 
462),  it  was  decided  by  the  Court  of  Session  in  Scotland,  that  a  Commission  of 
Bankrupt  vests  in  the  assignees  under  it,  all  the  property  of  the  bankrupt,  wherever 
situate,  precluding  creditors  in  a  foreign  country  from  attaching,  by  sequestration, 
their  debtors'  property  remaining  or  situate  in  that  country;  and  that  although,  the 
Commission  may  not  in  itself  operate  upon  the  heritable  property  of  the  bankrupt 
in  such  foreign  country,  yet  it  imposes  on  him  a  legal  obligation  to  execute  the 
proper  conveyances,  and  do  all  necessary  acts  for  transferring  it  to  the  assignees. 

*  This  Act  was  continued  by  2  and  3  Will.  IV.,  c.  43,  to  March  1836,  and  after 
being  amended  by  5  Will.  IV.,  c.  79,  was  further  continued  by  6  and  7  W^ill.  IV.,  c.  47, 
to  1st  March  1839,  and  from  thence  to  the  end  of  the  next  .session  of  Parliament.  [See 
now  Indian  In.solvent  Act,  1848  (11  and  12  Vict.  c.  21)]. 
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The  second  point  we  have  to  contend  for  is,  that,  notwithstanding  the  real  estate 
in  Java  might  not  pass  to  the  assignees  by  the  assignment,  yet  that  the  [111]  Orphan 
Chamber  were  not  justified  in  taking  it  in  execution  after  their  agents  at  Calcutta 
had  proved  against  the  estate  of  Palmer  and  Co.  for  the  whole  amount  of  their  debt, 
and  had  received  dividends  on  the  amount  so  proved. 

The  aim  of  the  legislature  in  all  the  Statutes  relating  to  bankruptcy  and  insol- 
vency is,  that  the  creditors  should  have  an  equal  proportion  of  the  effects  of  the 
bankrupt  or  insolvent,  and  that  creditors  of  every  degree  should  come  in  upon  equal 
terms.  If  a  creditor,  having  a  security,  seeks  to  prove  the  whole  amount  of  his  debt 
under  a  fiat  of  bankruptcy,  he  must  deliver  up  tlie  security  for  the  benefit  of  the 
general  creditors  ;  if  he  insists  upon  retaining  the  security,  he  can  only  prove  for  the 
balance  after  deducting  the  value  of  his  .security.  In  the  present  case,  the  Orphan 
Chamber  at  Batavia,  having  a  security  (that  is.  a  lien  or  right  of  process)  against  the 
estate  of  Palmer  in  the  island  of  Java,  according  to  the  laws  of  that  country,  come  in, 
under  the  Indian  Insolvent  Act,  and  prove  for  the  whole  amount  of  their  debt,  without 
deducting  the  amount  of  their  security — namely,  the  value  of  that  estate,  which  they 
intended  to  sequester,  and  to  appropriate  the  proceeds  for  their  own  exclusive  benefit. 
Now  we  contend,  that  the  Orphan  Chamber,  when  they  proved  their  debt,  ought  to 
have  deducted  the  value  o'f  the  estate,  on  which  they  liad  a  lien  by  the  laws  of  Java. 
It  was  contrary  to  all  principles  of  justice  in  the  administration  of  assets,  whether 
in  equity  or  in  bankruptcy,  that  they  should  be  allowed,  first  to  prove  and  receive 
dividends  on  their  own  debt,  and  then  proceed  on  their  security.  The  oljligation  of 
the  creditor  to  deduct  the  value  of  his  security  is  clearly  laid  down  in  the  case  of  [112] 
Gyeeiiwuod  v.  Taylor  ([1]  Iluss.  and  M.  185),  where  a  mortgagee  petitioned  for  the 
sale  of  his  security,  and  to  l)e  admitted  to  prove  the  full  amount  of  his  debt  in  a  suit 
for  the  administration  of  assets  ;  but  the  Master  of  the  RoUs  (Sir  John  Leach)  held  that 
this  could  not  be  done,  saying,  "  The  rule  in  bankruptcy  must  be  applied  here.  The 
mortgagee  cannot  be  permitted  to  prove  for  the  full  amount  of  his  debt,  but  only  for 
so  much  as  his  mortgaged  estate  will  not  extend  to  pay.  This  rule  is  not  founded 
upon  the  peculiar  jurisdiction  in  bankruptcy,  but  rests  upon  the  general  principle 
of  a  Court  of  Equity  in  the  administration  of  assets."  It  lias  Ijeen  thought  by  some 
that  this  decision  of  Sir  John  Leach  has  l)een  impugned  by  the  present  Chancellor, 
in  Mdnuii  V.  Boijg  (2  Myl.  and  C.  443),  which  was  a  motion  to  discharge  an  order  of  the 
Vice-Chanct'Uor ;  but  his  Lordship's  judgment,  which  was  against  the  motion,  pro- 
ceeded on  the  ground,  that  the  order  merely  a.sserted  that  about  which  there  could 
be  no  doubt,  namely,  that  the  vendor  had  a  lien,  and  that  he  was  a  specialty  creditor, 
leaving  the  que.stion  quite  open  as  to  how  his  rights  were  to  be  dealt  with.  And  his 
Lordship  expressly  said,  that  he  thought  the  matter  was  not  in  such  a  state  as  to  call 
for  an  opinion  upon  the  question  which  arose  in  Greeiiwood  v.  Taylor  [1  Russ.  and  M. 
185].  But  whether  the  principle  was  or  was  not  correctly  laid  down  by  Sir  John 
Leach,  in  regard  to  the  right  of  proof  in  a  creditor's  suit  for  the  administration  of 
assets,  is  perfectly  immaterial ;  for  in  bankruptcy  there  can  be  no  doubt  that  it  is  an 
invariable  rule  that  a  creditor,  having  a  security  upon  any  portion  of  the  bankrupt's 
property  for  his  debt,  nuist  give  up  tlie  security,  if  lie  [113]  prove  for  his  whole  debt, 
— or  can  only  prove  for  the  balance  if  he  chooses  to  retain  his  security.  There  is  a 
great  distinction  between  a  case  of  this  kind,  and  where  another  person  is  security 
for  tlie  debt.  There  it  is  admitted  that  the  creditor  may  prove  and  recover  what  he 
can  from  the  surety;  l)ut  if  he  has  any  security  or  lien  on  the  bankrupt's  property, 
he  must  deduct  the  amount  from  his  proof. 

There  is  another  mode  of  considering  this  question — namely,  that  the  creditor 
having  proved  for  the  amount  of  his  debt  against  the  estate  of  Palmer  and  Co.,  made 
his  election  to  come  in  pari  ■passu-  with  the  other  creditors,  and  to  abandon  any  right 
of  action  he  might  have  against  Palmer  and  Co.,  or  their  estate;  upon  the  same  prin- 
ciple as  where  a  creditor  proves  his  debt  under  a  fiat  in  bankrujitcy,  he  is  deemed  by 
law  to  have  made  his  election,  to  take  the  benefit  of  such  fiat,  with  respect  to  the  debt 
so  proved  (see  6  Geo.  IV.,  c.  16,  s.  59).  And  even  where  a  creditor  Inxs  two  di.stinct 
demands  against  a  bankrupt,  and  proves  only  for  one  of  them,  it  has  been  held,  that 
he  thereby  relinquishes  a  pending  action  agaitist  the  bankrupt  for  the  otlier.  A'a; 
jMrte  Dirksnn  (1  Rose,  Bkcy.  Cases,  98).  But  in  the  present  case,  the  creditor, 
after  proving  the  whole  amount  of  his  debt,  and  receiving  dividends  on  the  whole, 
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brings  an  action  against  tlie  insolvent  in  Java,  and  recovers  there  no  less  than  tliree- 
fifths  of  the  amount  of  his  debt. 

The  principle  we  are  now  contending  for  has  l)een  recognized  and  acted  ujjou  in 
several  cases  hy  Lord  Eldon.  In  the  case  of  Die.irii/  v.  Thacke.r  (3  Swanst.  54-1),  his 
Lordsliip  says,  "It  is  fully  settled,  that  if  this  Court  once  [114]  takes  on  itself  the 
administration  of  the  assets  of  a  testator  or  intestate,  a  creditor  seeking,  and  not 
having  yet  ol)tained,  satisfaction  at  law%  shall  not  he  suft'ered  to  proceed  there;  it 
being  impossible,  while  the  decree  is  considered  as  a  proceeding  for  the  benefit  of  all 
the  creditors,  to  permit  some  of  them  to  proceed  elsewhere."  So  in  the  case  of  Ferry 
V.  Barker  (8  Ves.  527),  where  a  mortgagee  had  foreclosed  and  sold  the  mortgaged 
estate.  Lord  Eldon  granted  an  injunction  to  restrain  him  from  recovering  the 
difference  at  law,  which  decision  was  afterwards  confirmed  on  re-hearing  before  Lord 
Erskine  (13  Ves.  198).  According  to  these  decisions,  it  is  clear,  therefore,  that  a 
creditor,  after  taking  the  benefit  of  a  decree  for  a  foreclosure,  or  for  the  adminis- 
tration of  assets,  is  not  permitted  to  sue  his  delator  at  law. 

If  the  property  in  Java  liad  been  personal  property,  and  the  Orphan  Cliamber 
had  been  within  the  jurisdiction  of  the  Supreme  Court,  it  is  clear,  from  the  doctrine 
laid  down  in  Sill  v.  Worsivick  (1  H.  Bla.  6G5),  Hunter  v.  Poffs  (4  T.  K.  182),  and 
rhUips  V.  Hunter  (2  H.  Bla.  402),  that  they  could  have  been  compelled  to  refund 
the  proceeds  arising  from  the  sale  of  that  property.  In  the  present  case,  however, 
it  is  admitted  that  the  property  being  real  property,  must  be  governed  by  the  lex 
loci  rei  sitae;  and  that  if  the  creditor  has  duly  obtained  possession  of  that  pro- 
perty in  an  adver.se  suit,  according  to  the  law  of  the  foreign  country,  he  cannot  be 
called  upon  to  refund  the  proceeds,  which  he  has  by  his  diligence  acquired.  But 
what  we  contend  for  is,  that  he  .sliall  not  be  permitted,  after  thus  helping  himself  to 
the  greatest  portion  of  [115]  his  debt,  to  take  the  benefit  of  his  proof  against  the 
estafe  of  Palmer  and  Co.,  and  receive  dividends  upon  his  whole  delit.  The  learned 
Chief  Justice  of  the  Supreme  Court  appears  in  his  judgment  to  have  l)een  strongly 
influenced  by  a  dictum  of  Lord  Loughborough  in  <S'(7;  v.  Worsirick  (1  H.  Bla.  G93), 
where  his  Lordship  said,  "  It  by  no  means  follows,  that  a  Commission  of  Bank- 
ruptcy has  an  operation  in  another  country  ag-ainst  the  laws  of  that  country.  I 
do  not  wish  it  to  be  understood  that  it  follows,  as  a  consequence  from  the  opinion  I 
am  now  giving,  (I  rather  think  the  contrary  would  be  the  consequence  of  the  reasoning 
I  am  now  using,)  that  a  creditor  in  that  country,  not  subject  to  the  Bankrupt  Laws, 
nor  affected  by  them,  obtaining  payment  of  his  debt,  and  afterwards  coming  over 
to  this  country,  would  be  liable  to  refund  that  debt.  If  h^  had  recovered  it  in  an 
adverse  suit  with  the  assignees,  he  would  clearly  not  be  liable."  In  the  present  case, 
however,  the  bill  was  filed  by  the  Appellant,  not  to  compel  the  creditor  to  refund  any 
portion  of  his  delit,  but  the  dividends  upon  that  debt,  which,  after  receiving  the 
greatest  portion  of  his  debt,  he  ought  not,  in  conscience  and  eipiity,  to  be  permitted 
to  retain.  There  is  a  much  .stronger  dictum  of  Lord  Chief  Justice  Eyre,  in  I'hilips 
V.  Hunter  (2  H.  Bla.  413),  that  makes  in  favour  of  the  claim  of  the  Appellant.s;  and 
it  is  of  the  greater  weight,  because  that  eminent  Judge  differed  with  the  otlier 
Judges  upon  the  main  question  in  that  ca.se.  His  Lordship  there  said,  "  If  a  man 
use  legal  diligence  in  a  foreign  country,  and  obtains  a  preference,  it  cannot  lie 
helped,  but  if  he  afterwards  comes  here  for  a  dividend,  he  shall  first  refund  what  he 
has  so  acquired  [116]  by  his  lawful  diligence,  and  come  in  equally  with  the  rest  of 
the  creditors,  or  Tiot  come  in  at  all.  Thi.s  is  the  only  fair  and  practicable  coercion 
that  can  be  used  towards  creditors  abroad."  The  consequence  of  this  reasoning  is 
plain,  as  applied  to  the  present  case:  if  the  Orphan  Chamber  choose  to  come  in 
imder  the  in.solvency  of  Palmer  and  Co.,  and  insist  upon  retaining  the  dividends 
the)-  have  received,  they  ought  to  refund  what  they  have  acquired  by  their  legal 
diligence  in  Java  :  if  they  refuse  to  do  this,  tliey  ought  to  be  compelled  to  refund  the 
dividends,  because  tliey  ought  not  to  have  been  permitted  to  come  in  at  all  under 
Palmer  and  Co.'s  insolvency.  The  judgment  of  Lord  Eldon,  aLso,  in  the  case  of 
Selkrii/  V.  Darin  (2  Rose,  Bkcy.  Cases,  318  ;  2  Dow.  231),  is  in  entire  accordance  with 
the  principle  thus  laid  down  I))'  Lord  Chief  Justice  Eyre.  His  Lordship  says,  "  It 
has  been  decided  that  a  person  cannot  come  in  under  an  English  Commission, 
without  bringing  into  the  common  fund  what  he  has  received  abroad.  The  reason 
of  that  cannot  be  merely  that  all  the  creditors  under  the  Commission  are  to  be  put 
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on  an  equal  footing.  If  he  has  got  property  (which  did  not  pass  under  the  Com- 
mission) before  he  tame  in,  whatever  Chancellors  may  have  said  on  the  subject, 
they  had  no  more  right  to  call  into  the  common  fund  that  which  he  /lad  gut  by 
law,  and  which  was  kept  out  of  the  common  fund,  than  any  other  part  of  his  pro- 
perty. It  could  only  be,  therefore,  because  the  law  did  not  pass  the  property  of  the 
individual  coming  within  your  jurisdiction,  that  you  say  to  him,  if  you  claim 
anything  under  this  Commission  you  shall  not  hold  in  your  hands  the  property 
which  you  have  got  by  force  of  the  law  [117]  of  another  country.  If  a  man  choose 
to  say,  I  will  not  bring  into  the  common  fund  that  sum  which  I  have  received,  then 
let  him  retire."  If  the  Orphan  Chamber,  therefore,  had  got  the  property  at  Java 
before  they  came  in  under  Palmer  and  Co.'s  insolvency,  they  could  not  of  coui-se  be 
compelled  to  refund  what  they  had  so  got  by  law ;  but  as  they  got  it  after  they  had 
so  come  in,  it  would  seem  to  foUow,  from  this  reasoning  of  Lord  Eldon,  that  if  they 
claim  anything  under  Palmer  and  Co.'s  insolvency,  they  ought  not  to  hold  in  their 
hands  the  property  which  they  have  got  by  force  of  the  law  of  another  country. 

But  the  Ijill,  in  the  present  case,  does  not  pray  that  the  Respondents  may  refund 
the  proceeds  of  the  property  at  Java,  but  merely  the  dividends  which  they  have 
received  on  proof  of  their  own  debt;  and  this  Ijrings  us  to  the  third  proposition, 
namely,  that  the  Respondent  is  bound,  as  the  executor  of  Gavorke  Manuk,  and  the 
agent  of  the  Orphan  Chamber,  to  refund  the  dividends  which  he  had  so  received, 
and  that  a  bill  in  equity  is  the  proper  proceeding  for  that  purpose.  It  is  quite 
clear,  from  the  authorities  already  cited,  that  if  the  Orphan  Chamber  insist  on  the 
retention  of  the  property  which  they  have  acquired  by  their  legal  diligence  in  Java, 
they  are  bound  to  retire  from  any  claim  to  a  distributive  share  under  Palmer  and 
Co.'s  insolvency;  and  if  they  are  bound  to  retire  from  any  such  distributive  share, 
it  follows,  that  they  ought  to  refund  'any  dividends  which  they  have  received  on 
account  of  such  distributive  share.  That  they  are  not  entitled  to  these  divialends 
is  plain,  from  what  Lord  Hardwicke  said  in  a  case  in  Wilson's  Bankruptcy  (see 
Waring  v.  Knig/it,  1  Cooke's  B.  L<  300),  [118]  where  an  application  was  made  to 
stay  proceedings  against  the  bankrupt's  property  in  Scotland,  -which,  although 
Lord  Hardwicke  said  could  not  be  done,  yet  he  added,  that  if  the  effects  there  were 
not  sufficient  to  satisfy  the  party's  debt,  and  he  aj^plied  for  a  dividend  under  a 
Commission  here,  in  that  case  he  would  postpone  him  till  the  rest  of  the  creditors 
were  paid  in  the  same  proportions  as  he  had  received.  If  it  is  contrary  to  equity, 
that  the  Orphan  Chamber  should  retain  the  dividends  upon  their  whole  debt,  after 
paying  themselves  the  greatest  portion  of  that  debt,  by  their  seizure  of  the  insolvent's 
property  in  Java,  it  seems  to  be  a  necessary  consecjuence  of  that  proposition,  that  a 
Court  of  Equity  will  compel  them  to  refund  such  dividends,  upon  the  same  principle 
as  it  compels  one  of  several  legatees,  who  has  been  paid  his  legacy  in  full,  and  the 
assets  prove  afterwards  deficient,  to  refund  what  he  has  so  received,  and  to  come 
in  jiari  passu  with  the  other  legatees  (Anon.  1  P.  Wms.  495;  Edwards  v.  Freeman, 
2  P.  Wms.  447  ;  Orr  v.  Kaines,  2  Ves.  Sen.  194).  So  if  there  be  a  deficiency  to  pay 
the  debts  of  a  testator,  a  legatee,  who  has  received  his  legacy,  is,  in  all  cases,  liable 
to  refund  to  creditors  (Noel  v.  Robinson,  1  Vern.  9-1 ;  Hodges  v.  Waddington,  2 
Ventr.  .360;  Davis  v.  Davis,  Dick,  Rep.  .'52  ;  Hardwick  v.  Mynd,  Anstr.  ll;5 ;  Newman 
V.  Barton,  2  Vern.  205).  In  bankruptcy,  also,  the  same  principle  applies  ;  for  where 
a  creditor,  proving  his  debt  under  a  commission,  had  l)een  paid  a  dividend  upon 
the  amount  of  his  proof,  under  an  order  of  the  Lord  Chancellor  obtained  by  him  for 
that  purpose  and  it  turned  out  afterwards  that  he  was  not  entitled  to  retain  the 
dividends  upon  the  whole  amount  of  his  proof.  Lord  Eldon  said, — upon  a  [119] 
petition  of  the  assignees,  praying  that  the  creditors  might  be  ordered  to  refund, — 
that  there  could  be  no  doubt  of  the  authority  of  the  Court  to  recal  the  dividends, 
and  that  the  practice  had  been  long  established.  Ex  parte  Burn  (2  Rose,  Bkcy.  Cases, 
55).  So,  where  a  proof  was  ordered  to  be  expunged,  but,  before  the  order  was  made, 
the  creditor  had  received  dividends  upon  the  proof,  an  order  was  made  by  Lord 
Eldon,  that  he  should  refund  the  dividends  to  the  assignees,  upon  a  petition 
presented  by  them  for  that  purpose.  Ex  parte  Deiidney  (2  Rose,  Bkcy.  Cases,  59, 
note). 

The  fon-rlli  projiosition  we  contend  for  is,  that  the  Appellants  were  entitled  to  an 
injunction,  restraining  the  Respondents  from  receiving  any  future  dividends  from 
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the  estate  of  PiihiiLT  and  Co.  until  all  tlie  otlier  creditors  of  that  firm  were  put  upon 
an  equal  footing  with  the  Orphan  Chamljer,  in  respect  of  the  proceeds  received  liy 
them  from  the  sale  of  the  estate  at  Java,  or  by  their  proceedings  at  Bencoolen.  The 
learned  Chief  Justice  of  the  Supreme  Court  at  Calcutta,  in  deciding  against  the 
species  of  relief  prayed  by  tiie  bill,  observed,  that  no  mention  was  made  in  the  bill 
for  any  further  dividends  being  likely  to  arise,  but  tiiat  the  relief,  which  the  com- 
plainants asked  by  injunction,  was  founded  entirely  on  the  assumption,  that  the 
dividends  were  improperly  paid,  and  ought  to  be  refunded.  But  we  submit,  that 
the  very  statement  in  the  bill,  that  there  were  outstanding  del)ts  owing  to  the  estate* 
of  Palmer  and  Co.  at  Bencoolen,  sufficiently  shows  that  tliere  is  a  fund  out  of  which 
further  dividends  might  be  likely  to  arise.  At  any  rate,  the  Appellants  weie 
entitled  to  an  injunction  to  restrain  the  proceedings  against  tlie  Bencoolen  debtors, 
or  to  restrain  the  l{e-[120]-spondeuts  from  receiving  any  further  dividends  until 
those  proceedings  were  abandoned,  and  this,  under  the  prayer  of  the  liill  for  general 
relief.  It  has  been  already  shown,  that  when  a  creditor  has  come  in  under  a 
Commission  of  Bankrupt,  he  cannot  afterwards  sue  the  bankrupt  at  law  ;  for  having 
deliberately  made  his  election  to  take  the  benefit  of  the  Commission,  he  will  l)e 
restrained  from  prosecuting  an  action  against  the  bankrupt  for  recovery  of  the  same 
debt.  Upon  the  same  principle,  it  has  been  determined,  that  after  a  Plaintiff  has 
obtained  a  Decree  for  an  account  against  a  party  in  a  Court  of  Equity,  he  will  Ije 
restrained  from  proceeding  at  law  against  the  Defendant,  pending  the  suit  in 
Equity.  Mocker  v.  Reed  (1  Ball  and  B.  318),  Wilson  v.  Weatherherd  (2  Meriv.  406), 
So  in  the  case  of  Booth  v.  Leijcester  (1  Keen.  579),  where  a  Plaintiff  had  instituted  a 
suit  in  the  Court  of  Chanceiy  in  England,  in  which  that  Court  had  pronounced  a 
Decree  refusing  the  relief  sought  by  the  Plaintiff,  and  he  afterwards  commenced  a 
suit  in  the  Court  of  Chancery  in  Ireland,  in  which  the  subject  matter  was  the  same, 
the  English  Court  of  Chancery  granted  an  injunction  to  restrain  the  Plaintiff  from 
proceeding  further  in  the  Irish  Court.  It  appears  from  these  cases,  therefore, 
that  a  party  will  be  restrained  from  proceeding  against  another  in  a  foreign 
country,  for  the  same  cause  of  suit  for  which  it  has  instituted  proceedings  against 
him  in  this  country;  and  the  same  principle  applies  to  a  party  who  has  proved  his 
debt,  and  has  taken  the  benefit  of  the  English  Bankrupt  or  Insolvent  Law. 

The  Respondent  alleges  that  the  Appellants  liave  not  shown,  by  the  statements  in 
their  bill,  that  they  [121]  are  entitled  to  any  equitaljle  relief.  Now,  what  the  bill 
shows  is  this,  that  the  Orplian  Chamljer,  after  proving  their  debt  against  Palmer 
and  Co.'s  estate,  and  receiving  dividends  on  the  whole  amount  rateably  with  the 
other  creditors  of  the  insolvents,  got  possession  of  the  estate  in  Java,  by  which 
alone  they  realize  three-fifths  of  their  whole  del)t,  and  obtain  more  than  three  times 
as  much  as  any  of  the  other  creditors.  Whether  such  proceedings  are  accordant 
with  principles  of  equity,  is  now  for  the  Court  to  determine.  Lord  Coke,  in  his 
definition  of  equity,  says,  "  Ai-quiias  est  quasi  Aequulitas ;  "  but  the  Respondent,  in 
this  case,  would  contend  that  the  greatest  equity  is  the  gro.ssest  inequality.  The 
learned  Chief  Justice  of  the  Supreme  Court,  in  the  course  of  his  judgment  on  the 
hearing  of  the  demurrer,  acknowledges  more  than  once,  "  that  the  case  was  attended 
with  great  doubt  and  difficulty,"  and  we  sulmiit,  that  when  a  Court  of  Equity 
entertains  any  doubt  in  regard  to  the  law  applicable  to  a  case,  it  should  lean  to  that 
decision  which  is  most  consonant  to  principles  of  Justice  and  Equity.  There  can 
be  no  doubt,  as  the  Chief  Justice  iiimself  admits,  that  the  great  principle  of  the 
Bankrupt  Laws,  which  is  justice  founded  on  equality,  would  be  grossly  violated  in 
this  particular  instance,  if  a  creditor,  after  coming  in  pari  passu  with  the  other 
creditors  of  the  insolvents,  were  permitted  to  retain  the  dividends  on  his  whole  debt, 
besides  recovering  three-fifths  of  the  debt  by  proceeding  against  the  property  of  the 
insolvents  in  a  foreign  country.  The  dictum  of  Lord  Loughborough  in  Sill  v. 
Worswic/c  (1  H.  Bla.  693),  which  weighed  so  much  on  the  mind  of  the  Chief  Justice 
in  deciding  tliis  question,  merely  applies  to  the  liability  of  a  foreign  creditor  to 
refund  [122]  what  he  has  accpiired  by  his  legal  diligence  in  the  foreign  country, 
and  is  no  way  applicable  to  the  present  case.  The  Plaintiffs  here  do  not  require  the 
creditor  to  refund  the  fruits  of  his  judgment  in  the  island  of  Java  ;  but  they  say, 
that  it  is  contrary  to  equity,  and  inconsistent  with  every  notion  of  justice,  that  he 
should  be  permitted  to  retain  the  dividends  received  by  him  on  the  whole  amount  of 
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his  debt,  which  lie  was  only  allowed  to  prove,  on  the  faith  of  nn  implied  agreement 
to  come  in  equally  with  tlie  other  creditors  of  the  insolvents.  It  is  true  that  this 
point  does  not  altogether  escape  the  attention  of  the  learned  Chief  Justice,  for  he 
says,  "  Can  the  recovery  of  this  judgment  by  the  foreign  creditor  give  to  tlie 
assignees  equitable  grounds  for  applying  to  a  Court  of  Equity  to  oblige  the  creditor 
to  refund  dividends,  to  which,  at  the  time  he  received  them,  he  was  clearly  entitled?  " 
Now,  supposing  that  the  foreign  creditor  had,  instead  of  three-fifths,  received  the 
whole  of  his  deljt  by  his  proceedings  in  the  Courts  at  Java,  can  it  be  doubted  for  a 
moment  that  he  would  in  that  case  be  compelled  to  refund  the  dividends  which  he 
had  previously  received,  notwithstanding,  at  the  time  he  received  them,  he  might 
have  been  fairly  attached  to  them?  In  the  case  already  cited,  of  Ex  jjiii-te  Burn 
(2  Rose,  Bkcy.  Cases,  55),  the  creditor,  at  the  time  he  received  the  dividends,  was 
fairly  entitled  to  them,  under  an  order  of  the  Lord  Chancellor,  but  it  was  no  reason, 
because  he  was  at  the  time  entitled  to  receive  them,  that  he  was  afterwards  entitled 
to  retain  them,  when  subsequent  events,  in  which  the  creditor  was  an  acting  party, 
rendered  the  retention  of  them  inequital)le  and  unjust. 

On  the  various  grounds  we  have  mentioned,  there-[123]-fore,  and  more  especially 
on  the  ground  of  proof  being  considered  an  election  to  come  in  equally  with  the 
other  creditors  under  a  Commission,  and  an  aljandonment  of  all  right  to  sue  the 
bankrupt  at  law  for  the  same  debt,  we  submit  that  the  Appellants,  the  Plaintiffs  in 
the  Court  below,  were  clearly  entitled  to  an  order  on  the  Respondent  to  refund  the 
dividends  which  he  had  received  as  the  representative  of  the  Orphan  Chamber,  and 
to  restrain  him  from  receiving  any  further  dividends  until  all  the  creditors  of 
Palmer  and  Co.  should  have  received  dividends  sufficient  to  put  them  on  an  equal 
footing  with  the  Orphan  Chamber. 

Mr.  Pemberton,  Q.  C,  Mr.  G.  Richards,  Q.  C,  and  Mr.  Coleridge,  for  the  Respon- 
dents.— The  Appellants  are  not  entitled  to  any  relief  by  bill  on  the  equity  side  of  the 
Supreme  Court,  but  ought  to  have  proceeded,  by  petition,  in  the  matter  of  Palmer 
and  Co.'s  insolvency.  There  is  no  case  to  be  found  in  the  books  where  dividends 
have  ever  been  ordered  to  be  refunded  to  assignees  in  a  proceeding  by  bill.  It  has 
been  contended  on  the  other  side  that  the  Appellants  were  entitled  to  an  order  of  the 
Supreme  Court  to  restrain  the  Respondent,  or  the  Orphan  Chamber,  from  proceeding 
asrain-st  the  debtors  to  the  estate  of  Palmer  and  Co.  at  Bencoolen,  and  that  this 
order  could  have  been  made  under  the  prayer  for  general  relief.  But  as  no  part  of 
the  prayer  of  the  bill  is  to  restrain  proceedings  against  the  debtors  at  Bencoolen,  no 
specific  relief  of  this  description  could  be  obtained  under  the  prayer  for  general 
relief,  unless  the  particular  relief  sought  was  applicable  to  the  allegations  in  the 
bill.  Now  there  is  no  allegation  in  the  bill  which  would  justify  an  order  for  an 
injunction  to  [124]  restrain  the  Orphan  Chamber  from  proceeding  against  the 
debtors  in  Bencoolen,  and,  moreover,  such  an  order  could  not  be  made,  because  the 
Orphan  Chamber  was  not  a  party  to  the  suit,  nor  subject  to  the  jurisdiction  of  the 
Supreme  Court. 

But  as  to  the  main  question,  whether  the  Orphan  Chamber  were  justified  in 
proceeding  against  the  estate  of  Palmer  in  the  island  of  Java,  to  recover  a  portion 
of  their  debt,  it  is  clear  that  the  estate  there  did  not  pass  by  the  assignment  to  the 
assignees  of  Palmer  and  Co.,  for  on  that  question  a  Court  of  competent  jurisdiction 
has  decided  in  the  negative.  Neither  the  Bankrupt  Law  of  England,  nor  the 
Insolvent  Law  as  administered  at  Calcutta,  can  control  the  law  of  an  independent 
foreign  state.  In  Sill  v.  Worsvick  (1  H.  Bla.  693),  Lord  Loughborough  expressly 
says,  "  It  by  no  means  follows,  that  a  Commission  of  Bankrupt  has 
an  operation  in  another  country  against  the  law  of  that  country," 
or  "  that  a  creditor  in  that  country,  not  subject  to  the  Bankrupt 
Laws,  nor  affected  by  them,  obtaining  payment  of  his  debt,  and  afterwards  coming 
over  to  this  country,  would  be  liable  to  refund  that  debt.  If  he  had  recovered  it 
in  an  adverse  suit  with  the  assignees,  he  would  clearly  not  be  liable."'  Now,  in  the 
present  case,  the  property  was  recovered  in  an  adverse  suit  with  the  assignees,  for 
they  contested  the  right  of  the  Orphan  Chamber  in  the  Courts  at  Java,  and  were 
unable  to  defeat  their  claim.  But  in  no  case  where  a  party  has  recovered  a  debt 
in  a  Court  of  comi)etent  jurisdiction,  by  due  process  of  law,  can  he  be  compelled  to 
refund  the  money  so  recovered,  because  anotlier  party  might  have  successfully 
resisted  his  [125]  claim.     For  suppose  a  man,  after  becoming  bankrupt  and  obtain- 
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iug  his  certifioate,  is  sued  Iiy  a  creditor  for  the  amount  of  liis  debt,  and  neglects  to 
jilead  his  certificate,  could  the  creditor  be  compelled  to  refund  the  money  he  had 
tiius  recovered  in  the  action?  The  observations  of  Lord  Eldon  in  Stlkrirj  v.  Davis 
(2  Rose,  Ukcy.  Cases,  318),  which  lias  been  so  strongly  relied  on  by  the  other  side, 
make  mucli  more  in  favour  of  our  case  than  theirs.  His  Lordship  there  says,  "  If 
tlie  creditor  of  a  bankrupt  has  got  property  (which  did  not  pass  under  the  Oom- 
mission)  before  he  came  in,  whatever  Chancellors  might  have  said  on  the  subject, 
lliey  had  no  more  right  to  call  into  the  common  fund  that  which  is  got  by  law,  and 
which  was  kept  out  of  the  common  fund,  than  any  other  part  of  his  property."  [Mr. 
Justice  Bosanquet:  In  the  case  put  by  Lord  Eldon,  the  creditor  had  received  the 
proceeds  of  the  estat«  in  the  foreign  country,  before  he  came  in  under  the  Com- 
mission.] In  the  present  case  it  is  clear,  that  by  the  law  of  Java,  the  real  estate  of 
the  insolvents  did  not  pass  to  the  assig-nees,  and  in  Sdkrig  v.  Davis  (2  Rose,  Bkcy. 
Cases,  98),  Lord  Eldon  expressly  says,  "  That  according  to  the  English  law,  there 
is  no  authority  to  compel  a  bankrupt  to  convey  the  real  estate  "  belonging  to  him 
iu  a  foreign  country,  and  that  the  only  mode  of  getting  at  the  real  property  of  a 
bankrupt  in  Scotland  "  was,  for  the  creditors  to  assign  their  debts  to  some  in- 
dividuals who  proceeded  against  the  heritable  propei'ty,  according  to  the  Scotch  law, 
or  to  withliold  the  certificate  till  the  bankru])t  consented  to  convey."  Now  here 
we  have  obtained,  by  our  legal  diligence,  wliat  the  assignees  could  never  have 
obtained  by  the  law  of  Java,  which,  it  must  be  [126]  taken  for  granted,  prevented 
the  Ijankrupt's  property  in  that  island  from  passing  to  them  hj  the  assignment. 
[Mr.  Baron  Parke:  The  Appellants  ought  certainly  to  have  stated  in  their  bill,  that 
by  the  law  of  Java  they  could  not  have  recovered-  the  property  belonging  to  the 
insolvents  in  that  country,  if  the  Orphan  Chamber  had  not  adopted  proceedings  for 
that  purpose.]  In  Hunter  v.  Fotts  (4  T.R.  192),  it  is  admitted  by  Lord  Kenyon,  in 
delivering  his  judgment  in  that  case,  that  the  property  of  a  bankrupt,  in  a  foreign 
country,  does  not  pass  to  his  assignees,  if  there  is  some  positive  law  of  that  country 
to  prevent  it;  and  he  also  adds,  that  if  there  be  a  law  of  that  country  directing  a 
particular  mode  of  conveyance,  that  mode  must  be  adopted.  It  is  well  known  that 
the  American  Courts  permit  a  creditor  to  take  the  property  of  his  debtor  in  that 
country,  notwithstanding  our  Bankrupt  Law.  And  even  if  the  property  is  situate 
in  our  own  colonies,  it  was  decided  in  Brickivood  v.  Miller  (3  Meri.  279),  that  where 
a  creditor  of  two  persons  in  the  West  Indies  had  attached  joint  property  there, 
the  assignees  of  one  partner  resident  and  become  bankrupt  in  England,  were  entitled 
only  to  the  surplus  in  his  hands,  after  satisfaction  of  his  joint  debts. 

It  has  been  urged,  on  the  part  of  the  Appellants,  that  the  Respondent  is  bound, 
iu  equity  and  conscience,  to  refund  the  dividends  he  has  received,  after  the  Orphan 
Chamber  has  recovered  a  portion  of  their  debt  by  their  proceedings  in  Java.  But 
is  there  any  thing  inequitable  or  contrary  to  conscience,  that  a  creditor  should, 
by  legal  process,  be  able  to  recover  the  whole  of  his  debt?  If  the  assignees  have  any 
equity  in  [127]  this  case  against  the  Respondent,  it  must  have  existed  at  the  time 
the  proof  was  tendered  by  him  under  the  insolvency  of  Palmer  and  Co.  Tlie  equity 
ought  to  be  contemporaneous  with  the  proof,  or  the  receipt  of  the  dividends.  Now, 
what  equity  had  the  assignees  in  this  case  on  either  of  those  periods?  Tlie  Orphan 
Chamber  had  not,  either  at  the  time  of  the  proof  or  the  receipt  of  the  dividends, 
received  one  farthing  from  any  other  source,  in  reduction  of  their  debt,  and  it  was 
quite  uncertain  whether  they  ever  would.  But  even  granting  that  their  right  of 
any  future  proceeding  against  the  estate  in  Java  was  to  be  considered  in  the  nature 
of  a  present  security  then  held  by  them,  we  say  that  the  security  would  only  amount 
to  a  separate  security  of  one  partner  for  a  joint  debt,  for  the  estate  in  Java  did 
not  belong  to  the  firm  of  Palmer  and  Co.,  but  to  John  Palmer  alone.  Cannot  a 
joint  creditor,  therefore,  holding  the  separate  security  of  an  individual  partner 
of  a  firm,  prove  the  whole  amount  of  his  joint  debt,  and  proceed  afterwards  against 
the  separate  partner?  The  decision  in  Ex  parte  Peacock  (2  G.  and  J.  27),  clearly 
shows  that  the  creditor  is  entitled  to  do  so.  It  is  quite  clear  in  this  case,  that  the 
property  in  Java  did  not  form  part  of  the  general  property  belonging  to  Palmer 
and  Co.  ;  for  the  allegation  in  the  bill  is,  that  the  property  was  held  by  John  Palmer 
in  his  sole  name,  for  the  joint  benefit  of  the  two  firms  of  Palmer  and  Co.  and 
Cockerell   and   Co.,   in   equal   shares.     Then    with   respect    to   that   portion    of   the 
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proceeds  arising  from  the  sale  of  this  property,  which  would  have  belonged  to 
Cockerell  and  Co.,  how  could  that  have  formed  part  of  the  estate  of  Palmer  and 
Co.  1  Taking  [128]  it  either  way,  whether  as  the  joint  property  of  Palmer  and  Co. 
and  Cockerell  and  Co.,  or  as  the  separate  property  of  Jolm  Palmer,  it  would  in 
neither  case  be  the  property  of  the  assignees.  And  if  the  allegation  in  the  bill  is 
correct,  that  this  plantation  or  estate  was  purchased  and  carried  on  for  account, 
and  with  the  joint  funds,  of  the  two  several  firms  of  Palmer  and  Co.  and  Cockerell 
and  Co.,  the  assignees  could  not  claim  any  portion  of  this  property  until  an  account 
was  taken  of  the  dealings  of  these  two  firms,  and  it  was  ascertained  what  balance 
was  due  from  one  to  the  other. 

For  these  reasons  we  submit  that  the  judgment  of  the  Supreme  Court  was  right, 
and  ought  to  be  affirmed. 

Mr.  Wigram,  in  reply. — With  respect  to  the  objection  that  has  been  now,  for 
the  first  time,  raised  by  the  Respondent,  that  the  Appellants  ought  to  have  pro- 
ceeded by  petition,  and  not  by  bill,  the  answer  is,  that  the  proceeding  in  Java 
was  not  a  proceeding  in  the  Insolvent  Court,  and  therefore  the  proper  remedy  was 
by  bill,  and  not  by  petition.  But  this  objection  was  not  included  in  one  of  the 
causes  of  demurrer  to  the  Plaintiif's  bill,  nor  was  the  point  ever  raised  in  argument 
in  the  Court  below.  As  it  was  not  taken  then,  it  is  therefore  clear  that  it  wag 
not  the  practice  of  the  Court  to  proceed  by  petition.  In  regard  to  the  observation 
of  one  of  their  Lordships,  that  the  bill  is  defective  in  not  stating  that  the  assignees 
could  have  recovered  the  property  in  Java  if  the  Orphan  Chamber  had  not  inter- 
posed, it  is  expressly  alleged  in  the  bill,  that  the  assignees,  after  the  insolvency  of 
Palmer  and  Co.,  duly  instructed  [129]  the  firm  of  Maclaire  and  Co.,  as  their  agents 
at  Batavia,  to  take  possession  of  the  plantation  and  estate  in  Java,  and  of  the 
the  interest  of  Palmer  and  Co.  therein,  and  to  dispose  of  and  realize  the  same  for  the 
benefit  of  the  creditors  of  the  insolvent  firm,  and  to  remit  the  proceeds  thereof  to 
the  assignees,  for  distribution  amongst  the  creditors  at  large  in  due  course,  and 
that  they  were  prevented  from  doing  this  by  the  proceedings  of  the  Orphan  Chamber. 
This,  it  is  submitted,  amounts  to  an  allegation  that  the  property  could  have  been 
recovered  by  the  assig'nees  for  the  benefit  of  the  general  creditors,  if  the  Orphan 
Chamber  had  not  interfered.  If  this  property,  therefore,  might  have  been  recovered 
by  the  assignees,  but  for  the  proceedings  of  the  Orphan  Chamber,  who  had,  by 
their  previous  proof  against  Palmer  and  Co.'s  estate,  for  their  whole  debt,  agreed 
to  come  in  -pari  passit  with  the  other  creditors,  the  assignees  are  entitled  to  have 
the  dividends  returned  to  them,  which  were  only  paid  to  the  Orphan  Chamber  on 
the  faith  of  tliat  agreement.  As  to  the  objection  to  the  stay  of  any  further  dividends, 
that  no  mention  is  made  in  the  bill  of  any  further  dividends  being  likely  to  arise, 
it  is  perfectly  clear  that  there  are  assets  in  Bencoolen  to  which  the  assignees  are 
entitled,  and  which  therefore  remain  to  be  divided  amongst  the  creditors.  And 
there  is  as  little  doubt,  that  the  assignees  might  impound  any  further  dividends, 
payable  to  the  Orphan  Chamber  on  their  proof,  until  they  abandoned  their  pro- 
ceedings again,st  the  Bencoolen  debtors.  But  it  is  submitted,  that  the  assignees 
are,  under  all  the  circumstances,  fully  entitled  to  an  order  on  the  Respondent,  to 
refund  the  former  dividends,  as  well  as  an  injunction  to  restrain  him  from  [130] 
receiving  any  further  dividends,  and  that  the  judgment  of  the  Supreme  Court  must 
be  reversed. 

Mr.  Baron  Parke  (Feb.  24,  1840). — This  is  an  appeal  from  an  order  of  the 
Supreme  Court  at  Calcutta,  on  the  Equity  side  of  that  Court,  allowing  a  demurrer 
and  dismissing  a  bill. 

The  facts  stated  in  the  bill,  and  admitted  by  the  demurrer,  are  shortly  these: 
The  A])pellants,  the  Plaintiffs  Itelow,  are  the  assignees,  under  the  Indian  In- 
solvent Act  [9  Geo.  IV.  c.  73],  of  Palmer  and  Co.,  who  were  indebted,  at  the  time 
of  their  insolvency,  to  the  estate  of  a  deceased  Armenian  merchant,  Gavorke  Manuk, 
domiciled  at  Batavia,  in  the  sum  of  2,52,460  rupees.  The  Respondents  were,  at 
the  time  of  the  filing  of  the  bill,  the  representatives  of  the  deceased  in  Bengal :  other 
representatives  had  been  appointed  before,  and  been  removed.  In  Batavia  his 
representatives  were  the  Orphan  Chamber,  who,  after  the  insolvency,  proceeded  in 
the  Court  at  Batavia  to  recover  satisfaction  from  a  real  estate  in  Java,  the  joint 
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property  of  PiUiiier  and  Co.  and  Cockerell  and  Co.,  but  licld  in  tliu  individual  name 
of  Palmer.  The  assignees  of  Palmer  and  Co.  in  vain  interposed:  their  tlaiiu  was 
disallowed  by  the  Colonial  Court  and  the  Court  of  Appeal  in  Europe,  and  the 
Orphan  Chamber  ultimately  recovered  1,50,1:54  rupees,  a  sum  greatly  e.\ceeding 
the  amount  of  all  the  dividends  declared  at  the  time  the  bill  was  filed  on  the  debt  of 
2,52,460  rupees,  or  likely  to  be  declared  thereon.  In  the  meantime,  and  before  the 
lirocess  ai^'ainst  the  real  estate  in  Java,  the  Bengal  representatives  of  the  deceased 
received  at  difi'erent  times  from  the  assignees  [131]  of  the  insolvent  estate,  dividends 
amounting  to  71,793  rupees  on  the  wliole  debt.  The  Orphan  Chamber  had  also 
caused  process  to  be  served  on  debtors  of  the  firm  domiciled  at  Bencoolen  in  the 
island  of  Sumatra,  and  were  endeavouring  to  enforce  the  sentence  which  they  had 
obtained  at  the  Court  at  Batavia  against  those  debtors.  And  the  prayer  of  the 
bill  was,  that  the  Defendant,  the  now  Respondent,  might  be  decreed  to  refund  to 
the  Plaintiffs  all  the  dividends  received  by  him,  or  the  preceding  representatives 
of  the  deceased  creditor  in  Bengal,  with  interest,  and  that  the  Defendant  might  be 
restrained  by  injunction  from  suing  for,  demanding,  or  recovering  any  future 
dividends,  from  the  estate  of  Palmer  and  Co.,  in  respect  of  the  debt  due  to  the 
deceased's  estate,  until  all  the  other  creditors  of  the  insolvent  firm  should  have 
received  dividends  on  their  respective  debts,  proportionate  to,  and  in  the  like  ratio, 
as  the  sums  realized  by  the  process  in  the  island  of  Java,  or  which  had  or  might  be 
realized  by  the  proceedings  at  Bencoolen,  or  elsewhere,  within  the  kingdom  of  the 
Netherlands  :  and  for  sucli  further  and  other  relief  as  the  nature  of  the  case  should 
require. 

The  learned  Chief  Justice  of  the  Supreme  Court,  Sir  Edward  Ryan,  with  the 
notes  of  whose  judgment  we  have  been  furni.shed,  had  his  attention  directed  solely 
to  the  question,  whether  tlie  Defendant  was  bound  to  refund  the  past  dividends, 
and  ought  to  be  restrained  from  receiving  any  in  future,  in  consequence  of  the 
satisfaction  received  by  the  Orphan  Chamber,  (representing  the  same  deceased 
creditor  as  the  Defendant,)  out  of  the  real  estates  of  the  insolvent  in  Java.  Upon 
a  review  of  the  authorities  upon  this  subject,  and  acting  on  the  distinction  between 
personal  and  [132]  i"eal  estate,  the  former  of  which  is,  generally  speaking,  governed 
by  the  law  of  the  domicile  of  the  owner,  and  transferred  by  an  assignment  according 
to  that  law,  the  latter  by  the  lex  loci  rei  sitae,  and  not  so  transferred — the  Chief 
Justice  gave  his  opinion,  though  with  some  little  doubt,  that  the  assignees  had  no 
right  to  the  real  estate  in  Java,  and  consequently  allowed  tlie  demurrer  and  dis- 
missed the  bill. 

If  this  had  been  the  sole  question  in  this  case,  their  Lordships  have  no  difficult}- 
in  saying  that  they  should  have  concurred  entirely  in  opinion  with  Sir  Edward 
Ryan.  If  the  real  estate  in  Java  did  not  pass  by  the  assignment  under  9  Geo.  IV., 
c.  73,  s.  9,  nor  could  in  anj^  way  be  got  hold  of,  and  made  available  by  the  assignees, 
for  the  payment  of  the  general  creditors,  any  individual  creditor  who  could  obtain 
it  by  due  course  of  law  would  have  a  right  to  hold  it,  and  if  he  duly  proved  the  debt 
due  to  him,  before  he  had  been  paid  any  part  of  the  debt  so  proved,  by  means  of 
that  estate,  he  would  be  entitled  to  receive  the  dividends  under  the  insolvent  estate, 
until  he  had  been  paid  altogether  twenty  shillings  in  the  pound,  exactly  in  the  same 
waj'  as  if  the  creditor  had  had  a  securit}'  on  the  real  estate  or  personal  credit  of 
a  third  person.  In  this  case  he  could  neither  be  compelled  to  refund  the  money 
obtained  by  means  of  the  real  estate,  or  the  dividends  received  on  the  debt,  or  be 
restrained  from  receiving  those  hereafter  to  become  due. 

The  principle  is,  that  one  creditor  shall  not  take  a  part  of  the  fund  which  other- 
wise would  have  been  available  for  the  payment  of  all  the  creditors,  and  at  the 
same  time  be  allowed  to  come  in  pari  passu,  with  the  other  creditors  for  satisfaction 
out  of  the  remainder  of  that  fund  :  and  this  principle  does  not  ajiply  where  [133] 
that  creditor  obtains  by  his  diligence  something  which  did  not  and  could  not  form 
a  part  of  that  fund. 

Was  the  real  estate  in  Java  therefore  a  part,  or  capable  of  being  made  part,  of 
the  general  fund  distributable  under  the  Bengal  Insolvent  Act  [9  Geo.  IV.,  c.  73]? 
Upon  the  statements  contained  in  the  bill,  it  does  not  appear  that  it  was.  Under 
the  general  assignment  made  by  Palmer  and  Co.,  of  all  their  property  which  would 
operate  wlierever,  but  not  elsewhere,  the  Imperial  Parliament  could  give  the  law, 
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it  certainly  would  not  pass,  unless  the  law  of  Java  made  such  conveyance,  being  in 
the  English  form,  operative.  There  is  no  statement  that  it  did ;  and  on  the  con- 
trary, as  the  intervention  of  the  assignees  was  held  to  be  ineflfectual  by  the  Court 
at  Batavia  and  by  the  Court  of  Appeal  in  the  Netherlands,  it  must  be  assumed  that 
by  the  lej;  loci  rei  sitae  the  assignees  were  not  at  the  time  of  the  suit  by  the  creditors 
entitled  to  the  property. 

But  it  is  said  that  they  might  by  some  mode  of  proceeding  have  obtained  this 
jjroperty,  and  brought  it  into  the  common  fund,  if  the  creditors  had  not  interfered. 
We  are  not,  however,  able  to  see  in  what  way  that  could  have  lieen  accomplished  by 
the  law  of  England  in  force  at  Calcutta  :  there  is  no  statement  that  it  could  have 
been  done  by  the  law  in  force  at  Java  ;  as  to  the  law  of  England,  assuming  tliat  it 
did  not  pass,  we  have  the  authority  of  Lord  Eldon  in  Selkiig  v.  Davis,  (2  Dow.  245,) 
in  the  analogous  case  of  an  English  Commission  of  Bankruptcy,  that  a  bankrupt 
could  not  be  compelled  directly  to  assign  his  foreign  real  estate  to  his  assignees, 
and  though  there  are  indirect  methods,  as  withholding  their  certificate,  or  by 
creditors  assigning  their  debts  to  others  in  order  to  obtain  execution  against  the 
real  estates,  neither  [134]  of  these  are  in  the  power  of  the  a.ssignees,  as  such,  nor 
would  the  first  of  them  seem  to  be  in  any  case  properly  applied  ;  at  all  events  no  such 
steps,  as  far  as  appears  by  the  bill,  were  taken  by  any  persons  at  the  time  the  right 
of  the  Orphan  Chamber  accrued.  They  were  then,  by  law,  fully  entitled  to  have 
satisfaction  out  of  tlie  real  property,  and  that  property  was  at  that  time  no  part 
of  the  fund  available  for  the  benefit  of  the  general  creditors.  And  we  are  of 
opinion,  on  these  grounds,  that  the  personal  representatives  of  the  deceased  were 
entitled  to  all  the  benefit  they  had  then  obtained  by  their  diligence,  as  much  as  if 
it  had  been  the  estate  of  a  stranger. 

But  it  is  insi.sted  on  tlie  behalf  of  the  Appellants,  that  the  bill  states  that  there 
was  personal  estate  at  Bencoolen,  viz.,  the  debts  due  from  persons  domiciled  there, 
and  which  did  pass  under  the  assignment,  and  that  they  were  entitled  to  some 
species  of  relief,  under  the  general  prayer  of  reliei  in  respect  of  that  part  of  their 
claim.  Such  relief,  it  was  contended,  ought  to  be  given  eitlier  by  injunction  to 
restrain  proceedings  against  the  Bencoolen  debtors,  or  to  restrain  the  Defendants 
from  receiving  further  dividends  unless  tliose  proceedings  were  declared  to  be 
abandoned.  It  was  not  disputed  that  the  debts  at  Bencoolen  did  pass  by  the  general 
law  of  nations  under  the  assignment;  but  it  was  contended  that  in  this  case  tlie 
Plaintiffs  could  not  have  anj'  part  of  that  relief  which  they  now  ask. 

Fir.st;  that  no  injunction  could  be  granted  to  restrain  the  proceedings  against 
llie  Bencoolen  debtors,  because  the  Orphan  Chamber  was  not  a  party  to  the  suit,  nor 
srlject  to  tlie  juiisdiction  of  the  Court.  And  this  we  think  is  a  satisfactory  answer 
to  the  argument  that  this  species  of  relief  could  be  granted. 

[135]  Secondly;  that  an  injunction  to  stay  the  receipt  of  dividends  was  not  the 
proper  remedy,  but  that  the  jurisdiction  was  in  the  Insolvent  Court  on  petition. 
We  do  not  find  that  any  jurisdiction  is  given  to  the  Insolvent  Court  by  the  9th  Geo. 
IV.,  c.  73,  to  determine  such  matters  on  petition,  and  we  cannot  assume  that  they 
have  any  such  power ;  still  less  that  they  have  such  power  exclusively.  This  ob- 
jection therefore  cannot  prevail. 

Lastly;  it  was  said  that  the  Plaintiffs  were  not  entitled  to  such  relief,  under  the 
general  prayer.  There  is  no  dispute  about  tlie  rule  on  this  subject,  which  is  laid 
down  by  Lord  Eldon,  in  Hiern  v.  MiU.  (1.3  Ves.  119),  in  very  distinct  terms:  "  The 
rule  is,  that  if  the  bill  contains  charges,  putting  facts  in  issue  that  are  material, 
the  plaintiff  is  entitled  to  the  relief  which  those  facts  will  sustain  under  the  general 
prayer,  but  he  cannot  desert  the  specific  relief  prayed,  and  under  the  general  prayer 
ask  specific  relief  of  another  description,  unless  the  facts  and  circumstances  charged 
by  the  bill  will,  consistently  with  the  rules  of  the  Court,  maintain  that  relief."  If 
we  apply  this  rule  to  the  present  case,  we  find  that  the  specific  relief  which  is  now 
contended  may  be  asked  for  at  the  bar  under  the  general  prayer, — namely,  an  injunc- 
tion to  restrain  the  receipt  of  dividends  until  the  proceedings  at  Bencoolen  should 
be  abandoned, — is  supported  and  warranted  by  the  general  case  made  liy  the  bill  as 
to  the  personalty,  and  is,  in  truth,  a  relief  of  the  same  description  as  that^  specifically 
prayed  for,  namely,  an   injunction  to  stay  the  receipt  of  dividends  until  all  tlie 
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creditors  were  on  an  equal  footing.     It  is  only  a  different  qualification  or  modifica- 
tion of  the  specific  relief  prayed. 

[136]  We  are  of  opinion, "therefore,  that  as  the  I'laintilY  iiad  an  equity  to  obtain 
some  relief  under  the  bill,  the  demurrer  ought  not  to  have  been  allowed,  and  the 
order  of  the  Court  below  must  be  reversed. 

[Mews'  Dig.  tit.  BANKRUPTCY,  B.  V.  Proof  op  Debts,  28,  iv;  VIII.  Divi- 
dends, 1;  also  tit.  EXECUTOR  AND  ADMINISTRATOR;  X.  Administra- 
tion, d. ;  also  tit.  PAYMENT,  A.  I.;  also  tit.  PRACTICE,  XXV.  Pleading, 
b.  S.C.  2  Moo.  Ind.  App.  353;  1  Mont.  D.  and  D.  45;  Morton,  407.  See 
Indian  Insolvent  Act,  1848  (11  and  12  Vict.  c.  21),  s.  7 ;  Ex  parte  Rogers,  1881, 
16  Ch.D.  665;  Calhnder  v.  Colonial  Secretary  of  Lagos  (1891),  A.C. 
460;  Coolie  V.  Charles  A.  Vogeler  Co.  (1901),  A.C.  102;  Dicey,  Con//,  of  Lairs, 
334,  336;  Westlake,  Priv.  Int.  Law,  3id  ed.  153,  155,  156,  157.] 


ON  APPEAL  FKOM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

FREDERICK  DVFAVIl,— Appellant ;  WILLIAM  CROFT,  WILLIAM  UNDER- 
WOOD, PINDER  SIMPSON,  and  REBECCA  DAY,— Respondents  *  Feb.  13, 
14,  1840]. 

A  Codicil  prepared  by  a  Solicitor,  appointing  him  a  joint  executor,  with  a  legacy 
of  £500,  which  was  read  over  to  the  Testator,  who  was  blind,  and,  at  the 
time  of  execution,  of  fluctuating  capacity,  in  the  presence  of  the  attesting 
witnesses,  pronounced  again.st;  there  being  no  direct  evidence  that  it  was 
prepared  in  consequence  of  inistructions  from  the  Te.stator,  or  satisfactory 
proof  that  at  the  time  of  the  execution  he  was  cognizant  of  its  contents,  and 
in  a  condition  to  exercise,  and  did  exercise,  thought,  judgment  and  reflec- 
tion respecting  the  act  he  was  doing. 

Charles  Day,  the  deceased  in  the  cause,  died  on  the  26th  of  October  1836,  pos- 
sessed of  real  estates  of  the  value  of  £140,000,  and  of  joersonal  property  of  the  value 
of  about  £200,000. 

On  the  1st  of  May  1834,  he  duly  executed  his  Will  and  a  Codicil  thereto,  and  ap- 
pointed William  Croft,  William  Underwood,  and  Peter  Simpson,  executors.  He 
subsequently  executed  four  other  Codicils,  bearing  date  respectively  the  2nd.  3rd, 
10th,  and  22nd  of  September  1836. 

[137]  The  fifth  Codicil,  the  validity  of  which  formed  the  subject  of  the  present 
Appeal,  was  as  follows  : 

"  This  is  a  Codicil  to  the  last  AVill  and  Testament  of  me,  Charles  Day,  of  Edge- 
ware,  in  the  County  of  Middlesex,  Esquire,  which  I  desire  may  be  annexed  to  and 
taken  as  part  thereof.  I  hereby  nominate,  constitute,  and  appoint  Mr.  Frederick 
Dufaur,  of  23,  Queen  Ann  Street,  Cavendish  Square,  one  of  my  executors  jointly 
with  the  executors  appointed  by  my  said  Will,  and  I  give  and  bequeath  unto  the  said 
Frederick  Dufaur,  the  sum  of  five  Iiundred  pounds,  free  and  clear  of  legacy  duty, 
for  the  trouble  he  may  have  attending  the  execution  of  the  trusts  thereof  ;  and  it  is 
my  will  and  desire  that  the  said  Frederick  Dufaur  should  continue  after  my  decease 
to  receive  the  rents  of  my  houses  in  London,  and  also  the  annuities  and  mortgage 
interest  which  he  now  receives  for  me,  upon  the  same  terms  as  he  now  receives 
the  same.     Dated  this  22nd  of  September  1836.  "  Charle.s  Day. 

"  Signed  in  the  presence  of,  etc., 

"  Thomas  Ansaldo  Hewson,  Surgeon,  6,  Woliurn  Place,  Russell  Square. 

"  Horatio  Clagett,  Edgeware. 

"  Frances  Barton,  Edgeware." 

The  Executors  propounded  the  Will  and  first  Codicil  for  proof  in  solemn  form 

*  Present:  The  Lord  President  [Lord  '^Tiarncliffe],  Mr.  Baron  Parke,  Mr. 
Justice  Bosanquet,  and  Mr.  Justice  Erskine. 
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of  law,  and  prayed  probate  of  those  papers  only,  but  did  not  oppose  the  probate  of 
the  Codicils  of  the  •2iid,  :3rd,  and  10th  of  September,  whie-U  were  propounded  by  the 
parties  respectively  interested  under  theui. 

The  above  Codicil  of  the  •22nd  of  September  was  [138]  propounded  by  Mr. 
Dufaur  :    and  opposed  by  the  Executors. 

On  the  28tli  of  June  1838,  the  Judge  of  tlie  Prerogative  Court  (Sir  Herbert 
Jenner)  decreed  probate  of  the  Will  and  fir.st  four  Codicils  to  the  Executors,  and 
pronounced  against  the  validity  of  the  fifth  Codicil  on  the  ground  of  failure  of  proof 
(reported  1  Curteis,  783,  nom.  Croft  v.  Day  and  OtJicrs). 

From  this  sentence  Mr.  Dufaur  appealed  to  Her  Majesty  in  Council. 

Mr.  F.  Kelly,  Q.C.,  Mr.  C.  Cooper,  Q.C.,  Dr.  Addams,  and  Mr.  WoUaston,  for  the 
Appellant. 

Sir  William  Follett,  Q.C.,  and  Dr.  Nicholl,  for  the  Respondents,  the  Executors. 

The  autliorities  relied  upon  and  referred  to  in  the  course  of  the  arguments  were 
Comtahle  X.  Tuffnell  (4  Hagg.  Eoc.  Rep.  465;  3  Knapp,  P.C.  Cases,  122),  BUlvny- 
fntrst  V.  Virkern  (1  Phill.  193),  Brngden  v.  Brown  (2  Add.  441,  449),  Blewitt  v. 
Bleuitt  (4  Hagg.  Ecc.  Rep.  450),  Attorney-General  v.  Parnther  (3  Bro.  C.C.  441), 
Wilhtn  V.  Wilhm  (2  Dow.  282),  Godolphin's  Orphan  Leg.  (p.  24,  2nd  ed.),  Swin- 
burne on  Wills  (p.  79,  5th  ed.),  Domafs  Civil  Law  (Book  9,  .sec.  3,  §  6,  12). 

Mr.  Justice  Bosanquet  (Feb.  24). — Their  Lordships  being  of  opinion  that  the 
Judge  of  the  Prerogative  Court  has  come  to  a  right  conclusion  in  this  case,  and  that 
his  sentence  ought  to  be  affirmed,  [139]  it  will  not  be  necessary  to  enter  at  much 
length  into  the  evidence  which  appears  upon  the  proceedings. 

This  is  a  case  in  which  a  Codicil  has  been  prepared  by  an  attorney  in  his  own 
favour  without  any  communication  with  the  confidential  solicitor  of  the  testator, 
who  had  prepared  the  Will  and  all  the  other  Codicils  except  one,  which  Codicil  has 
been  made  by  the  Testator's  apothecary,  at  his  particular  request,  to  provide  for 
some  natural  children,  when  he  believed  himself  in  danger  of  dying  before  his 
solicitor  could  come  to  him,  and  was  delivered  to  the  Solicitor  without  delay. 

The  Testator  was  totally  blind  ;  his  speech  was  to  a  certain  extent  affected  ;  his 
lower  ex-tremities  were  completely  paralyzed,  and  his  mental  faculties  so  nmch 
weakened,  according  to  the  account  of  his  phj^sician,  as  to  render  him  incapable 
of  conversing  rationally  for  more  than  a  quarter  of  an  hour  together.  Except  at 
such  intervals,  he  displayed  tlie  most  extravagant  inconsistencies,  confusion,  and 
childishness  ;  and  even  during  those  short  intervals,  though  he  conversed  freely  and 
rationally,  he  is  stated  to  have  shown  feverish  excitement,  and  after  a  little  time  his 
thoughts  became  confused.  Upon  a  post  m-nrtem  examination  it  appeared  that  a 
disease  of  the  brain  had  affected  the  nerves  of  both  of  his  eyes  and  ears. 

He  was  naturally  of  a  strong,  vigorous  mind  ;  and  posses.sed  a  memory  remark- 
abh'  retentive.  On  the  26th  of  August,  he  had  three  epileptic  fits,  after  which  he 
grew  gradually  worse ;  but  he  executed  three  Codicils,  pursuant  to  his  own  un- 
doubted instructions,  on  the  2nd,  the  3rd,  and  the  10th  of  September.  On  the  12th 
of  September  he  had  a  fit  of  silence,  and  refused  food;  and  on  the  16th  another 
of  the  same  [140]  kind,  each  of  which  lasted  about  twenty  hours,  indicating,  in  the 
opinion  of  his  medical  attendants,  a  failure  of  mental  capacity.  On  the  22nd  of 
September  the  Codicil  in  question  was  executed.  No  direct  evidence  has  been  given 
to  prove  that  it  was  prepared  in  consequence  of  any  instructions  from  the  Testator. 

Of  the  three  Executors  named  in  the  Will,  one  was  the  confidential  solicitor  of 
the  Testator,  and  another  had  lieen  inserted  on  the  advice  of  tliat  solicitor. 

The  Codicil  in  question  purports  to  constitute  the  Appellant  a  co-executor  with 
a  legacy  of  £500,  free  from  legacy  duty  (a  legacy  similar  to  those  left  to  the 
Executors  in  tlie  Will),  and  also  to  appoint  the  Appellant  collector  of  the  Testator's 
rents  (amounting  to  £3000  or  £4000  a-year),  with  a  commission  of  two-and-a-half 
])er  cent. 

The  reason  which  the  Ajipcllant  assigns  for  his  appointment  as  an  Executor  is, 
that  the  other  Executors  were  getting  in  years,  and  that  it  was  therefore  advisable 
to  add  a  younger  man.  Assuming  this  to  be  the  truth,  the  Testator  must  have  con- 
templated the  Appellant  becoming,  by  survivorship,  the  sole  Executor  of  his  very 
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large  property,  as  well  as  his  iiitroduetion  to  the  joint  euiitrol  over  that  property 
during  the  life  of  his  coiitidential  solicitor  witliout  his  previous  eonsent. 

Independently  of  these  considerations  there  does  not  appear  to  be  any  thing 
unreasonable  in  the  contents  of  the  Codicil.  The  Appellant's  family  had  been  long 
known  to  the  Testator,  and  the  Testator  had  employed  him  in  lending  money  upon 
annuities  and  in  the  disseount  of  bills,  and  had  also  employed  him  in  the  collection 
of  the  rents  mentioned  in  the  Codicil. 

[141]  The  facts  attending  the  preparation  and  execution  of  the  Codicil  are  as 
follows: — Mr.  Dufaur,  the  Ajjpellant,  in  consequence  of  a  note  written  by  the  Testa-, 
tor's  sou-in-law,  expressing  a  wish  to  see  Mr.  Dufaur,  at  Edgeware,  went  to  the 
Testator's  house  there,  on  the  21st  of  September.  On  the  evening  of  that  day  he 
produced  a  draft  in  pencil,  written  by  himself,  of  the  Codicil  in  question,  to  a 
surgeon  (Mr.  Hewsou),  who  was  in  the  habit  of  attending  the  Testator,  and  requested 
him  to  copy  it,  which  he  consented  to  do.  On  the  next  morning,  at  Ijreakfast,  in 
the  presence  of  the  Testator's  wife  and  daughters  and  of  his  son-in-law,  us  well  as  of 
Mr.  Hewson,  the  Appellant  mentioned  the  Testator's  intention  to  make  him  an 
Executor;  to  which  no  objection  was  made;  and  as  soon  as  the  Codicil  was  copied 
by  Mr.  Hewson,  those  person.s,  with  the  Appellant,  Mr.  Dufaur,  went  together  to  the 
Testator's  room,  between  nine  and  ten  in  the  forenoon,  where  the  Testator  was 
sitting  on  a  sofa,  supported  by  pillows.  Mr.  Hewson,  having  the  Codicil  in  his 
hand,  said  tO'  the  Testator,  "  I  have  prepared  a  statement,  in  compliance  of  the  wish 
of  Mr.  Dufaur,  and  shall  I  read  it  to  you.  Sir?"  To  which  the  Testator  assented 
by  nodding  his  head.  Mr.  Hewson  proceeded  to  read  the  Codicil,  as  he  says,  as  dis- 
tinctly and  audibly  as  he  could,  and  the  Testator  appeared  to  pay  great  attention 
to  it.  The  reading  being  completed,  Mr.  Hewsou  asked  the  Testator,  if  that  was  his 
wish'.'  to  which  the  Testator  answered,  "Yes,"  firmly  and  distinctly.  Mr  .Dufaur 
then  said,  "  Now.  Mr.  Day,  you  can  make  your  mark  to  this  ;"  upon  which  the  de- 
ceased, in  an  irritable  tone  and  manner,  said,  "  Why  make  my  mark?  why  cannot 
I  sign  it?" 

The  Testator,  Mr.  Hewson  says,  then  called  Mrs.  Day  to  bring  his  desk,  which 
was  brought,  and  the  [142]  Testator  signed  his  name,  his  hand  being  guided  by 
Mrs.  Day,  as  seems  to  have  been  done  on  other  occasions  when  he  signed  his  name. 

The  three  other  Codicils,  executed  in  September,  had  lieen  signed  with  his  mark 
only.  Mr.  Dufaur  asked  the  witnesses  to  sign  their  names,  w-hich  tiiey  did.  They 
were  Mr.  Hewson,  Mr.  Clagett,  and  Frances  Barton,  the  maid  servant.  The  two 
former  of  these  witnesses,  tliough  they  witne.ssed  the  act  of  e.xecution,  state  that,  in 
their  opinion,  the  Te-stator,  at  the  time  of  executing,  was  not  capable  of  executing 
a  Codicil  to  his  Will,  or  of  doing  any  serious  act  requiring  thought,  judgment,  and 
reflection.  On  the  other  hand,  the  la.st  witness  deposes  that  he  perfectly  well  knew 
what  he  was  about,  and  all  that  was  said  in  his  presence;  that  he  was  of  jserfect 
mind,  memory,  and  understanding;  and  that  Ijeing  in  constant  attendance  upon 
him.  she  had,  according  to  her  own  idea,  an  accurate  knowledge  of  his  state  of  mind  ; 
and  that  during  the  time  the  Inisiness  of  the  paper  was  going  on,  he  was  quite  him- 
self, and  fully  capalile  of  making  and  executing  a  Codicil  to  his  Will,  or  of  doing 
any  other  serious  or  important  act.  This  is  her  opinion  :  liut  in  weighing  that 
opinion,  what  follows  mu.st  be  taken  into  consideration. 

The  same  witness  states  that  iuunediately  after  the  execution  of  the  Codicil,  and 
before  the  other  two  witnesses  had  left  the  room,  the  Testator  conducted  himself  in 
such  a  manner  that  she  should  say,  at  such  time,  he  was  not  of  sound  mind,  memory, 
and  understanding :  which  induced  her  to  remark,  "  See  how  soon  he  goes  off 
again."  Her  description  of  the  Testator's  state  on  the  12th  September  (the  daj'  of 
the  first  silent  fit)  is  as  follows: — "I  did  observe  many  [143]  instances  of  inco- 
herent, irrational,  and  childish  behaviour  in  the  deceased.  He  would  go  on  talking- 
nonsense  for  an  hour  or  two,  then  he  would  go  off  to  slee))  as  if  from  exhaustion,  and 
wake  up  again  in  an  hour  perfectly  refreshed,  and  his  mind  and  memory  perfectly 
collected,  and  so  he  would  remain  for  three  or  four  hours,  then  he  went  oft"  with  his 
nonsense,  and  so  he  kept  sometimes  foolish  and  at  other  times  quite  rational  till  his 
death." 

The  apothecarv  (Mr.  Foote),  who  attended  him  dailv.  says,  that  after  the  13th 
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of  September,  he  is  decidedly  of  opinion  that  Mr.  Day  was  never  capable  of  doing 
any  act  requiring  thought,  judgment,  and  reflection. 

Wliat  the  state  of  the  Testator's  mind  was  on  the  morning  of  the  22nd  September, 
before  the  witnesses  came  into  the  room,  or  what  sort  of  night  he  had  pas.sed,  does 
not  appear.  The  Appellant  was  in  his  room  with  him  Ijefore  breakfast,  but  no  evi- 
dence has  Ijeen  adduced  with  respect  to  the  Testator's  condition  at  that  time;  though 
both  the  man-servant  Hunt,  and  the  maid-servant  Barton,  were  in  constant  attend- 
ance upon  him. 

There  is  a  difference  in  the  testimony  of  Mr.  Hewson  and  Frances  Barton  respect- 
ing anything  having  been  said  about  the  execution  by  the  Testator.  Hewson  says, 
nothing  whatever  was  said  by  the  deceased  as  to  declaring  the  paper  to  be  a  Codicil 
to  his  Will,  or  as  to  his  publishing  it  as  such  ;  on  the  other  hand.  Barton  says  that 
either  Dufaur  or  Hewson  said  some  words  to  the  deceased  which  he  was  to  repeat, 
and  he  did  repeat  the  said  words  perfectly  and  correctly:  but  she  cannot  say  what 
they  were,  they  were  something  about  signing,  sealing,  and  declaring. 

[144]  Mr.Clagett  does  not  recollect  any  thing  being  said  on  the  subject.  Hew- 
son's  account  is,  that  Mr.  Dufaur  said,  "  Now,  Mr.  Day,  you  can  make  your  mark 
to  this."  Upon  which  the  Testator  asked  the  question,  why  he  could  not  sign  it, 
in  an  irritable  tone  and  manner.  Clagett  says  the  question  was  asked  in  a  hasty 
way,  and  that  either  Dufaur  or  Hewson  a.sked  the  Testator  to  make  his  mark. 

Barton  thinks  that  Hewson  said  he  should  have  to  trouble  the  Testator  to  sign 
it,  and  the  deceased  seemed  to  give  his  assent  by  nodding  his  head,  and  she  went 
of  her  own  accord  and  fetched  a  little  desk  which  the  deceased  was  in  the  habit  of 
using  latterly  when  he  signed  papers.  She  neither  speaks  of  the  Testator  saying, 
"  Why  cannot  I  sign  it?  "  or  of  his  calling  for  the  desk.  But  she  was  not  in  the 
room  at  the  time. 

That  the  Testator  did  use  the  expression  about  signing  is  most  probable,  because 
the  Codicil  is  signed,  while  the  others  were  not. 

The  only  other  word  which  the  Testator  is  stated  to  have  used  is,  "  Yes,"  unless 
Barton's  evidence  can  be  relied  on  of  his  having  correctly  repeated,  after  some 
other  person,  words  of  signing,  sealing  and  declaring,  which  are  the  words  of  the 
attestation  olau.se — which  may  have  been  read  l)y  Mr.  Hewson  as  well  as  the  body  of 
the  Codicil. 

Now  the  question  is,  whether  the  evidence  of  what  passed  upon  that  occasion  is 
sufficient  to  satisfy  a  Court  of  Probate  that  the  contents  of  the  Codicil  originated 
with  the  Testator,  or  were  adojited  by  him  at  a  time  when  he  was  in  a  condition  to 
exercise,  and  did  exercise,  thought,  judgment  and  reflection  respect-[145]-ing  the 
act  which  he  was  doing  and  the  contents  of  the  paper  which  he  signed. 

If  this  were  the  case  of  a  Testator  possessed  of  undoubted  and  unimpaired 
capacity,  the  reading  of  the  instrument  in  the  presence  of  his  family,  pursuant  to 
his  desire,  expressed  by  gesture,  his  approval  of  it  by  an  affirmative  expression, 
and  the  signature  of  his  name,  might  be  sufficient  to  show  that  the  act  was  his  own, 
though  the  instrument  had  been  jjrepared  by  the  person  to  be  benefited  by  it.  But 
in  a  case  circumstanced  like  this,  where  the  capacity  is  fluctuating  and  the  intervals 
of  reason  very  short,  it  is  incumbent  upon  the  party  propounding  the  instrument, 
to  show,  by  more  than  ordinary  proof,  that  at  the  precise  time  when  the  act  was 
done  the  Testator  was  in  the  possession  and  exercise  of  his  mental  faculties. 

In  the  present  case  there  is  a  total  defect  of  evidence  as  to  any  sub.sequent  recog- 
nition Ijy  the  Testator  of  what  he  had  done.  Though  he  lived  from  the  22nd  of 
September  to  the  26th  of  Octolier,  and  though  he  is  said,  by  Barton,  to  have  been 
rational,  at  times,  till  his  death,  he  does  not  appear  to  have  ever  spoken  of  the 
Appellant  as  his  Executor,  of  having  given  him  any  legacy,  or  intending  to  confer 
any  benefit  upon  him,  or  having  appointed  him  to  collect  the  rents  after  his  death. 

It  has  been  suggested  that  the  instructions  must  have  emanated  from  the  Tes- 
tator, because  the  Appellant  had  no  means  of  learning  from  any  other  source  the 
amount  of  the  legacies  given  to  the  other  Executors,  or  that  they  were  given  free 
from  legacy  duty.  With  respect  to  the  latter  point,  the  Codicil  of  the  3rd  of  Sep- 
tember, which  was  witnessed  by  Dufaur  himself,  and  read  over  in  his  presence, 
expresses  that  [146]  the  legacies  given  by  the  Will  were  free  from  legacy  duty; 
and  as  ho  had  free  access  to  the  Testator's  strong  room  at  Harley  House,  where  the 
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draft  of  the  Will  was  kept,  and  which  was  also  brought  down  to  Edgewaru,  Ijy  John 
Simpson,  in  lompany  with  Mr.  Dufaur,  when  the  Codicil  of  the  3rd  of  September 
was  executed,  it  is  not  impossible,  or  even  improbal)le,  that  Mr.  Dufaur  may  have 
seen  the  contents  of  the  Will ;  but  assuming  that  he  never  did  see  them,  the  mere 
correspondence  in  amount  of  a  legacy  of  £500  given  by  the  Codicil,  and  those  given 
to  the  otlier  Executors  by  the  Will,  all'ords  very  slight,  if  any,  ground  for  inferring 
that  Mr.  Dufaur  learned  that  amount  from  tlie  information  of  the  Te.stator. 

It  has  been  asked,  if  tlie  instructions  were  really  given  to  Mr.  Dufaur  at  an 
interview  between  iiimself  and  the  Testator,  how  was  he  to  prove  it?  The  answer 
is  very  simple :  he  might  have  suggested  to  the  Testator  the  propriety  of  some  other 
person  in  the  Testator's  confidence,  rather  tlian  himself,  being  allowed  to  take  the 
instructions  for  a  Codicil  to  be  made  in  his  favour,  and  having  no  relation  to  any 
other  legatee  but  himself.  Or  he  might  have  requested  Mr.  Hewson  to  take  the 
draft  of  the  Codicil  as  prepared,  to  the  Testator,  and  ascertain  by  sufficient  inquiry 
whether  he  was  capable  of  understanding  and  did  understand  it,  and  wished  it  to 
be  carried  into  effect. 

Their  Lordships  cannot  approve  the  conduct  of  Mr.  Hewson  and  Mr.  Clagett  in 
witnessing  an  instrument  whicii,  according  to  their  own  evidence,  they  thought  the 
Testator  unfit  to  execute.  Nevertheless,  their  evidence  must  be  attended  to  and 
weighed,  though  it  is  to  be  received  with  caution.  Both  of  them  ajjpear  to  have 
entertained  doubts  of  the  propriety  of  their  at-[147]-testing  the  act  of  execution  ; 
but  of  Mr.  Hewson  it  ought  in  ju.stice  to  be  observed,  that  upon  his  communicating 
to  the  family  the  intention  that  Mr.  Dufaur  should  be  made  an  Executor,  no  objec- 
tion was  made  on  the  ground  of  the  Testator's  incapacity,  but  the  Testator's  wife 
and  daughter  said  that  if  it  was  the  Testator's  wish  they  had  nothing  to  say  to  it ; 
after  which  the  Codicil  was  taken  to  the  Testator's  room  and  read,  executed  and 
witnessed,  in  the  presence  of  Mrs.  Day,  as  well  as  Mr.  Clagett. 

Mr.  Clagett  says,  that  from  the  delicacy  of  his  situation  he  was  unwilling  to 
oppose  what  might  be  the  wish  of  the  Testator,  who  was  his  father-in-law.  And 
the  douljts  of  both  these  gentlemen  might  be,  and  prol^ably  were,  considerably 
quieted  by  the  promise  of  Mr.  Dufaur  that  he  would  take  or  send  the  Codicil  to  Mr. 
Simpson. 

On  two  occasions  previous  to  the  execution  of  this  Codicil,  Mr.  Dufaur  had  been 
informed  that  the  Testator  was  not  in  a  state  to  transact  business.  This  was  cal- 
culated to  apprise  him  of  the  necessity  of  being  prepared  to  establish  by  competent 
proof  the  validity  of  any  serious  act  of  the  Testator,  and  of  the  propriety  of  com- 
municating without  delay  anything  which  might  be  done,  to  the  confidential  solicitor 
of  the  Testator  :  but  no  such  communication  was  made  until  the  10th  of  November, 
the  day  after  the  funeral,  when  all  possibility  of  testing  the  intentions  of  the  Testator 
by  any  personal  communications  had  ceased. 

Their  Lordships  however  do  not  mean  to  intimate  that  the  Codicil  was  obtained 
from  the  Testator  by  fraud.  The  absence  of  concealment  from  the  family  of  the 
Testator  militates  against  suspicion  on  this  head.  But  still  the  burthen  of  proof 
lies  upon  the  Appellant,  [148]  and  if  he  is  not  able  to  supply  sufficient  proof  to 
satisfy  the  Court  of  Probate  that  the  Testator,  at  the  critical  time  when  the  instru- 
ment was  executed,  did  execute  it  in  the  exercise  of  his  mental  faculties,  alive  to, 
and  fully  apprehending  its  tenor  and  effect,  it  may  be  his  misfortune,  though  not 
his  fault. 

The  ground  upon  which  their  Lordships  think  that  the  sentence  of  the  Court 
below  ought  to  be  affirmed  is,  that  the  proof  to  be  expected  and  required  in  such  a 
case  as  this,  is  defective.     Deficit  prohatio. 

They  will,  therefore,  report  their  opinion  to  Her  Majesty,  that  the  sentence 
ought  to  he  affirmed,  but  without  costs  of  the  Appeal.  The  cause  to  be  remitted. 
The  widow  to  have  her  costs  out  of  the  estate. 

[Mews'  Dig.  tit.  WILL,  I.  Testamentary  Capacitt.  g.  Soundness  of  Mind.  S.C. 
below,  snh  nam.  Craft  v.  Day,  1  Curt.  783.  See  Huguenin  v.  Baseley,  1807,  14 
"V^es.  273 ;  1  Wh.  and  T.L.C.  7th  ed.  247  ;  Bainhrigg'e  v.  Browne,  1881,  18  Ch.D. 
188;  Morley  v.  Loughnan  (1893),  1  Ch.  736.] 
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ON  PETITION  FROM  JAMAICA. 

In  re  CHARLES  HARVEY  *  (heard  ex  parte)  [May  23,  1840]. 

Leave  to  appeal  fi'oiu  a  sentence  of  the  Supreme  Court  of  Jamaica,  affirmiug 
the  deci.sion  of  local  magistrates,  against  penalties  inflicted  for  the  harbour- 
ing of  apprenticed  labourers,  refused.  The  amount  of  the  penalties  being 
within  the  sum  specified  in  the  -17  and  48  Instructions  of  1709,  providing  for 
appeals. 

This  was  an  application  for  the  admission  of  an  appeal  from  a  sentence  of  the 
Supreme  Court  of  Jamaica.  By  a  decision  of  the  magistracy  of  the  island,  the 
Petitioner  was  convicted,  under  clause  20  of  the  local  '"  Act  in  Aid,"  passed  a.d. 
1834,  of  the  offence  of  [149]  harbouring  certain  apprenticed  labourers,  and  sen- 
tenced to  penalties  amounting  to  £199  10s.  currency. 

From  the  sentence  the  Petitioner  appealed  to  the  Supreme  Court,  where  the 
sentence  was  affirmed. 

The  Petitioner  then  applied  to  the  Governor  of  the  Island,  in  his  character  of 
Chancellor,  for  a  Writ  of  Error,  to  bring  the  proceedings  of  the  Local  Justices  and 
of  the  Supreme  Court  before  his  Excellency  in  Council.  The  Governor  refused  this 
application,  liecause  not  within  the  instructions  Nos.  47  and  48,  of  1709,  by  which 
appeals  to  the  King  in  Council  are  restricted,  in  civil  suits,  if  below  the  value  of 
£300,  and  in  fines  upon  criminal  proceedings  if  below  the  sum  of  £200.  Where- 
upon, the  Petitioner  applied  for  and  obtained  an  order  of  his  Excellency,  allowing 
an  appeal  from  his  rejection  of  the  Writ  of  Error  to  Her  Majesty. 

Mr.  W.  Wood  now  moved  to  reverse  the  order  of  the  Governor  refusing  a  Writ 
of  Error,  and  for  an  order  to  the  Judges  of  the  Supreme  Court  and  Local  Justices 
to  return  the  proceedings  to  the  Governor  in  Council,  and  that  he  might  be  directed 
to  hear  the  appeal,  or  that  the  same  might  be  heard  before  the  Judicial  Committee 
of  Her  Majesty's  Privy  Council:  he  relied  upon  the  general  jurisdiction  of  Her 
Majesty  in  Council  to  admit  Appeals,  although  not  strictly  within  the  terms  of  the 
Roval  Instructions,  and  upon  the  authority  reserved  under  3  and  4  Will.  IV.,  c.  41, 
s.  21. 

Mr.  Baron  Parke. — Their  Lordships  are  of  opinion  that  they  cannot  entertain 
this  question.  By  the  Royal  Instruction,  No.  47,  which  gives  jurisdiction  to  the 
Governor  to  [150]  entertain  Appeals  from  any  of  the  Connnon  Law  Courts  of  the 
Island,  it  is  expressly  stipulated  that  the  sum  or  value  appealed  from  shall  amount 
to  £300  sterling.  The  subject  of  the  present  Appeal  is  only  £199  10s.  currency; 
and,  therefore,  cannot  come  within  the  terms  of  the  Instructions  ;  neither  does  it 
come  within  the  provisions  of  the  48  Instruction,  allowing  the  Governor  to  admit 
Appeals  to  the  Queen  in  Council,  in  cases  for  fines  imposed  for  misdemeanors,  if 
the  sum  so  imposed  amount  to  £200;  the  question  then  is,  whether  this  is  a  ca.se 
in  which  we  ought  to  advise  Her  Majesty  under  the  general  jurisdiction  to  let  in 
the  appeal ;  it  is  true,  that  an  appeal  has  been  allowed  in  some  cases,  where  a  party 
has  been  otherwise  precluded  from  appealing;  but  that  has  only  been  granted  in 
cases  of  great  importance;  here  the  question  is  under  £200:  we  are,  therefore,  of 
opinion  that  the  Appeal  cannot  be  allowed,  and  that  the  application  must  be  refused. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeai-s  to  Privy  Council  3.  Leave  to  Appeal. 
See  /7i  re  Levien,  1855,  10  Moo.  P.C.  31,  35.  On  point  as  to  appeal  by  special 
leave,  see  cases  enumerated  in  note  to  Retemeyer  v.  Ohermiilhr,  1837,  2  Moo. 
P.C.  125.  Appeg,ls  from  Jamaic.i  are  regulated  by  0.  in  C.  of  April  14th,  1851 
(Stat.  R.  and  0.  iv.  p.  334);  see  also  Judicature  Law,  1879  (No.  24  of  1879).] 

*  Present:  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
Sir  Herbert  Jenner. 
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ON  PETITION  FROM  THE  ISLAND  OF  TOBAGO. 

In  re  JOHN  MUIR*  [Dec.  5,  1839J. 

The  Judicial  Committee  of  tlie  Privy  Council  have  no  power  under  their  general 
jurisdiction,  as  a  Court  of  Error,  to  issue  an  order  in  the  nature  of  a  man- 
damus to  the  Judges  of  the  Common  Pleas  of  Tobago,  to  enter  up  judgment 
after  verdict  obtained  on  behalf  of  the  plaintiff  in  an  action  of  assault ; 
though  such  judgment  ought  to  have  been  entered  up  as  of  course. 

The  Petitioner,  John  Muir,  in  the  month  of  July  1838,  brought  an  action  for 
assault  and  false  .imprison-[151]-nieut  in  the  Court  of  Connnon  Pleas,  in  the  Island 
of  Tobago,  against  James  Henry  Keens  and  others,  and  obtained  a  verdict  with 
£115  sterling,  damages.  The  Defendants  in  the  action  shortly  afterwards  moved 
to  set  aside  the  verdict,  but  the  Court  being  divided  in  opinion,  no  judgment  was 
given. 

By  one  of  the  rules  of  tlic  Court  of  Common  Pleas,  it  is  required  that  "  when  a 
verdict  is  obtained  against  any  party  in  a  cause,  judgment  shall  be  moved  for  at  the 
subsequent  Court,  and  until  such  judgment  shall  be  moved  for  and  entered,  no 
execution  shall  issue  thoreon." 

In  accordance  with  the  above  rule,  tlie  Petitioner  moved  for  judgment,  when  the 
Court,  being  divided  in  opinion,  the  following  minute  was  entered  :  "  The  Court 
divided,  so  that  there  was  no  order  made." 

No  motion  was  made  by  the  Defendants  in  arrest  of  judgment. 

On  the  12th  of  June  18:i9,  jiursuant  to  notice  to  that  effect,  the  Defendant  moved 
in  the  Court  of  Common  Pleas,  under  the  92nd  clause  of  tlie  Court  Act  of  Tobago, 
for  an  attaclmient  to  issue  for  costs,  on  the  ground  that  the  Plaintiff  had  discon- 
tinued his  suit.  The  Court  were  of  opinion  that  the  motion  could  not  bs  granted; 
and  they  further  expressed  their  opinion  that  they  would  not  grant  judgment  in 
the  case,  or  interfere  with  it  any  further. 

Under  these  circumstances,  the  Petitioner  presented  a  Petition  to  Her  Majesty 
in  Council,  praying  that  Her  Majesty  would  be  pleased  to  order  and  direct  that  an 
authentic  copy  of  the  record  in  the  said  action,  verdict,'  and  all  orders  and  proceed- 
ings in  any  way  relating  thereto,  might  be  transmitted  to  Her  Majesty  in  Council, 
and  such  orders  and  directions  given  by  [152]  Her  Majesty,  that  judgment  might 
forthwith  be  granted  and  entered  upon  the  said  verdict,  and  execution  issued 
thereon. 

Mr.  Burge,  (}.C.,  now  moved  in  the  terms  of  the  prayer  of  the  Petition,  contend- 
ing that,  inasmuch  as  the  Instructions  on  which  a  Writ  of  Error  lies  in  the  Colonies 
proceed  entirely  from  the  Crown,  and  are  with  a  view  of  regulating  the  particular 
occasions  on  which  the  Governor  is  to  permit  an  Appeal,  it  remains  with  the  Crown 
to  bring  before  the  Privy  Council,  in  some  form  or  other,  any  grievance  of  which 
the  subject  complains,  in  the  administration  of  ju,stice  ;  and  referred  to  Christian 
V.  Gorren  (1  P.  Will.  329);  Re  Justices  of  Antirjna  (1  Knapp,  P.C.  Cases,  267);  Re 
Monchton  (1  Moore,  P.C.  Cases,  455). 

Mr.  Baron  Parke  (Feb.  5,  1840). — Upon  the  facts  of  the  case  there  is  no  doubt  the 
Judges  have  done  wrong.  The  Petitioner  brought  an  action  of  assault  in  the  Court 
of  Common  Pleas  below,  and  recovered  large  damages — £115  ;  the  Defendant  applied 
for  a  new  trial.  The  Court  consisted  of  two  Judges;  the  Judges  were  equally 
divided,  and  no  rule  could  be  granted  for  a  new  trial.  It  appears  to  be  the  practice 
of  the  Court  of  Common  Pleas,  in  Tobago,  that  (instead  of  moving  a  side-bar  rule 
for  judgment,  as  here,)  it  is  a  motion  in  open  Court,  by  the  party  applying  to  the 
Court;  but  one  would  suppose  that  such  a  motion  would  be  granted  as  of  course, 
unless  there  was  a  motion  in  arrest  of  judg-[153]-ment,  and  we  have  no  difficulty  in 
saying  the  Judges  ought  to  have  granted  tliat  motion.  They  had  no  right  to  con- 
sider the  propriety  of  the  verdict.  After  verdict,  the  motion  to  enter  up  judgment 
is  a  motion  of  course,  and  that  motion  ought  to  have  been  granted  unless  there  was 


*  Present :    Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the 
ht  Hon.  Dr.  Lushington. 
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some  reason  for  it.  TTnfortunately  the  Petitioner  did  not  take  that  eourse  on  this 
occasion.  If  the  Petitioner  had  applied  for  judgment  ut  another  time,  in  all  jiro- 
bability  justice  would  have  been  done  ;  but  upon  a  motion  being  made  for  an  attach- 
ment against  the  Plaintiff,  (the  Petitioner,)  for  costs,  under  the  9'2nd  clause  of 
the  Tobago  Court  Act,  the  Court  refused  the  motion,  but  at  the  same  time,  very 
improperly,  refused  to  give  judgment  for  the  Plaintiff  in  the  action.  Then  there 
was  an  application  to  the  Governor,  who  refused  to  interfere,  and  now  there  is  an 
application  to  the  Privy  Council. 

The  application  to  us  is  as  a  Court  of  Error  to  grant  an  order  in  the  nature  of 
a  mandamus  to  the  Judges  of  the  Court  of  Common  Pleas  of  Tobago,  to  enter  up 
judgment  in  this  cause.  Search  has  been  made,  and  no  precedent  has  been  found 
for  exercising  such  authority  by  Her  Majesty's  Privy  Council. 

If  there  had  been  any  precedent  for  this  Court  giving  instructions  to  the  Judges 
of  the  Court  below  what  to  do,  their  Lordships  would,  probably,  in  such  a  case  as 
this,  have  been  disposed  to  act  upon  it,  and  would  direct  the  Judges  to  give  judgment 
for  the  Plaintiff'  upon  the  "Writ  of  Error  ;  but  unfortunately  there  is  no  precedent 
for  this  Court  giving  any  direction  in  the  case  of  an  act  of  the  Court  below  upon  a 
Writ  of  Error  ;  and,  therefore,  all  we  can  do  is  to  recommend  the  Petitioner  again 
to  apply  to  the  Judges  of  the  Common  Pleas,  and  to  intimate  to  them  that  [154] 
it  is  the  opinion  of  their  Lordships  sitting  here,  as  Her  Maje.sty's  Judicial  Com- 
mittee of  Privy  Council,  that  there  being  no  motion  in  arrest  of  judgment,  it  is  the 
bounden  duty  of  the  Court  to  give  judgment  for  the  Plaintiff.  Perhaps  after  that 
intimation  they  will  do  so  ;  but  if  not,  unfortunately  you  are  without  remedy,  except 
in  the  event  of  this  suit  being  abated,  as  judgment  must  be  pronounced  within  a 
certain  time,  and  in  that  case  you  would  have  another  action,  as  there  would  be  no 
bar  on  the  ground  hf  this  action  depending,  or  a  judgment  recovered.  Petition 
dismissed. 

See  nest  Case. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  4.  Jurisdiction  of  Privi/ 
Council.  See  In  re  Whit  field,  1845,- 5  Moo.  P.C.  157,  In  re  Butts,  1842,  4 
Moo.  P.C.  95.  Trinidad  and  Tobago  are  united  into  one  colony  (see  Trinidad 
and  Tobago  Act  1887,  50  and  51  Vict.  c.  44);  0.  in  C.  of  17th  Nov.  1888  (Stat. 
R.  and  0.  Rev.  Vol.  viii.  p.  80;  6th  April,  1889  {ib.)  and  20th  Oct.  1898  (Stat. 
R.  and  0.,  1898,  p.  1295).     Appeals  are  regulated  by  0.  in  C.  of  June  20,  1831.] 


ON  PETITION  FROM  THE  COURT  OF  ERROR  IN  THE  ISLAND  OF  ANTIGUA. 

IN  THE  MATTER  OF  THE  PETITION  OF  THE  ASSIGNEES  OF 
MANNING  AND  CO.*  [June  30,  1840] 

The  Court  of  Error  in  Antigua  having  refused  to  enter  upon  a  Writ  of  Error 
issued  from  the  Court  of  Common  Pleas,  on  the  supposition  that  they  were 
not  a  properly  constituted  Court:  no  appeal  lies  against  such  refusal  to 
the  Queen  in  Council. 

By  the  constitution  of  the  Courts  in  Antigua,  no  appeal  lies  from  the  Court  of 
Common  Pleas  except  to  the  Court  of  Error  in  the  Island,  and  a  judgment 
must  be  obtained  from  that  Court  to  give  the  Judicial  Conunittee  jurisdiction 
in  the  matter. 

This  was  an  application  for  leave  to  appeal  against  an  alleged  refusal  of  the 
Court  of  Error  in  Antigua  to  [155]  decide  upon  an  appeal  brought  before  them, 
from  the  Court  of  Common  Pleas  in  that  Island,  under  the  following  circumstances  :  — 

In  July  1836,  the  Petitioners,  as  Assignees  of  the  estate  and  effects  of  the  firm 

*  Present :  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lusliington. 
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of  Manning  and  Anderdon,  who  had  been  baukiuijts,  conimeueed  an  action  of  eject- 
ment in  the  Court  of  Common  Pleas,  in  Antigua,  against  William  Lee,  to  recover 
possession  of  a  sugar  plantation  in  that  Island,  part  of  the  estate  of  the  above  firm. 
The  Defendant  who  was  in  possession  claimed  as  purchaser  for  valuable  con- 
sideration. 

The  action  was  tried  in  April  1837,  and  evidence  given  of  the  title  of 
Messrs.  Manning  and  Anderdon,  their  Bankruptcy,  the  appointment  of  the  Peti- 
tioners as  Assignees,  and  of  the  demand  of  possession.  An  objection  was  taken  by 
the  Defendant  to  the  .sufficiency  of  the  notice  to  (juit,  and  the  want  of  due  form  in 
the  demand  of  possession  :  and  the  Court  being  of  opinion  that  the  demand  was  not 
sufficient,  directed  the  Plaintiff  to  Ije  nonsuited;  to  which  the  Plaintiff  objected, 
and  tendered  a  bill  of  exceptions. 

The  Defendant  then  tendered  evidence  of  an  execution  issued  upon  a  judgment 
obtained  by  him  against  Messrs.  Manning  and  Co.,  and  of  a  purchase  made  by  him 
of  the  Plantation  under  the  execution  sale.  The  Plaintiffs  objected  that  the  Judg- 
ment, Execution  and  Sale,  having  taken  place  after  the  bankruptcy,  they  were  no 
answer  to  the  action  of  the  Plaintiff's,  as  such  A.ssignees,  and  requested  the  Judges 
so  to  state  to  the  Jury. 

The  Judges  declined  giving  any  opinion  or  direction  on  the  sut)ject,  leaving  the 
case  altogether  to  the  Jury,  who  found  a  verdict  for  the  Defendant. 

From  this  verdict  the  Petitioners  caused  a  Writ  of  [156]  Error  to  l)e  brought  in 
the  Court  of  Error  of  the  Island.  Judgment  not  having  been  entered  up  upon  the 
Record,  application  was  made  by  the  Petitioners  to  the  Court  of  Common  Pleas  to 
order  the  Defendant  to  enter  up  Judgment,  which  being  refused,  the  Petitioners 
further  moved  the  Court  to  order  its  own  officer  to  enter  up  the  Judgment;  how- 
ever, the  Court  refused  to  order  the  Judgment  to  be  entered  up.  The  Writ  of  Error 
was  proceeded  with  in  due  form,  errors  assigned,  and  the  record,  notwithstanding 
no  judgment  had  been  entered  up,  was,  with  the  Bill  of  Exceptions  annexed,  certi- 
fied liy  the  Judges  of  the  Court  of  Common  Pleas  with  the  Court  of  Error. 

Pending  these  proceedings,  a  motion  was  made  by  the  Defendant  in  error,  to 
quash  the  W^rit  of  Error  ;  ^'hile  this  application  was  before  the  Court,  a  que.stion 
arose  whether  the  Court  of  Error  was  legally  constituted,  and  the  Judges  being 
equally  divided  on  the  question,  the  Court  dissolved  itself. 

The  Petitioners  then  presented  a  Petition  to  His  Excellency  the  Governor  of  tlie 
Island,  to  convene  another  Court,  which  he  accordingly  did,  when  the  Defendant 
renewed  his  application  to  quash  the  Writ  of  Error  and  Bill  of  Exceptions;  the 
Court,  however,  postponed  giving  judgment  until  the  tjuestion  as  to  the  constitu- 
tion of  the  Court,  as  originally  summoned,  was  disposed  of :  and  being  ultimately 
of  opinion  that  that  question  could  not  be  reheard,  they  refused  to  proceed  further 
with  the  case. 

The  Governor,  iiowever,  caused  to  be  annexed  to  the  proceedings  in  the  Court 
of  Error  an  expression  of  his  opinion  in  the  following  terms  :  "  That  he  was  of 
opinion,  as  before,  that  the  Court  was  legally  con.stituted,  and  that  the  case  ought 
to  be  heard." 

[157]  From  the  above  decision  of  the  Common  Pleas,  and  the  refusal  of  the 
Court  of  Error  to  hear  the  case  and  decide  upon  it,  the  Petitioners  presented  a 
I'etition  of  Appeal  to  Her  Majesty  in  Council,  praying  Her  Majesty  to  direct  such 
Judgment  to  be  given  in  the  premises  as  the  ca.se  might  require,  or  that  the  Court 
of  Error  might  be  directed  to  hear  the  Exceptions  and  give  Judgment  therein. 

Sir  William  Follett,  Q.C.,  and  Mr.  W.  H.  Watson,  for  the  Petitioners,  the  Plaintiffs 
in  Error. — The  Court  of  Common  Pleas  and  the  Court  of  Error  have  both  grossly 
miscarried  :  and  we  are  entitled  to  appeal,  first,  against  the  refusal  of  the  .Judges  of 
tlie  Common  Pleas  to  compel  the  Defendant  to  enter  up  judgment  ;  secondly,  against 
their  refusal  to  order  their  own  officer  to  enter  up  judgment;  and  thirdly,  we  are 
entitled  to  appeal  here  against  the  proceeding  in  the  Court  of  Error,  by  which  we 
have  been  deprived  of  our  right  to  a  hearing  and  decision  upon  the  Writ  of  Error 
and  Bill  of  Exception  tendered.  We  do  not  now  seek  your  Lordships'  opinion  on 
the  merits  of  the  case  ;  all  we  ask  is,  for  liberty  to  appeal  against  these  several  pro- 
ceedings, or  such  of  them  as  the  justice  of  the  case  may  seem  to  your  Lordships 
to  require.  Now  we  complain  of  the  decision  both  in  the  Common  Pleas  and  in  the 
Court  of  Error.     We  say  in  the  former  Court  the  Judges  were  wrong  in  ruling  that 
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demand  of  possession  should  Ije  made  in  the  action,  it  being  clearl}"-  proved  that  such 
demand  had  been  made  prior  to  a  previous  action  ;  that  tliey  ought  to  have  directed 
the  jury  upon  the  law,  and  that  they  were  bound  to  enter  up  judgment,  or  to  allow 
it  to  be  entered  up,  when  [158]  applied  to — there  are  also  serious  injuries  of  which 
we  complain.  We  protest  moreover  against  the  proceedings  of  the  Court  of  Error. 
That  Court  is  constituted  by  virtue  and  under  the  authority  of  two  Local  Acts  of 
Antigua,  Nos.  475  and  623.  By  the  155th  clause  of  the  former  Act,  by  which  the 
Courts  of  Common  Pleas,  Error,  King's  Bench  and  Grand  Session  were  first  estal> 
lished,  the  Court  of  Error  is  to  consist,  in  the  alisence  of  any  royal  instruction,  of 
the  Commander-in-Chief  of  the  Leeward  Islands,  or,  in  his  absence,  of  the 
Commander-in-Chief  of  Antigua,  and  five  Councillors;  and  in  case  any  members 
of  the  Council  shall  be  parties  interested  in  the  matters  to  be  determined,  any  three 
of  the  Council  shall  be  a  sufficient  number  of  Councillors  to  make  a  Court.  By  the 
Act  No.  623  the  constitution  of  the  Court  of  Error  is  varied  :  any  three  meml)ers  of 
Council,  the  President  being  one — or  in  case  of  the  President's  indisposition,  any 
other  three,  not  being  Judges  of  the  Common  Pleas,  or  Barons  of  Exchequer — are 
declared  competent  to  constitute  a  Court  of  Error,  and  to  hear  and  determine  suits 
of  Error  for  judgment,  etc.  This  latter  Act  does  not  apply  to  the  case  of  the  Presi- 
dent being  a  party  interested  in  the  suit :  the  provisions  therefore  of  the  former 
Act  in  that  respect  are  left  untouched.  Now  we  are  in  a  condition  to  show,  if  your 
Lordships  allow  this  appeal,  that  the  Court  of  Error  entirely  misconceived,  if  they 
did  not  wilfully  violate,  their  duty. 

The  case  came  before  the  Court  of  Error  no  less  than  three  times  :  on  the  first 
occasion  the  President  and  three  of  the  Council  were  present,  so  that  the  Court  was 
legally  constituted,  but  they  refused  to  proceed,  on  the  ground,  as  it  would  seem, 
that  the  President,  who  was  the  attorney  of  the  Plaintiffs,  was  therefore  [159]  an 
interested  party,  and  tlie  Court  was  adjourned.  The  next  time  the  case  came  on, 
the  President  was  absent,  and  though  the  Act  No.  623  expressly  provides  that  three 
members  of  the  Council  shall  form  a  Court  in  case  of  the  President's  indisposition, 
and  the  previous  Act  No.  475  dispenses  with  the  attendance  of  the  fourth  member 
of  the  Council  in  case  of  his  being  iutere.sted,  yet  they  refused  to  proceed  with  the 
case,  upon  the  ground  that  the  Court  was  not  legally  constituted.  It  was  stated 
at  the  time,  as  the  fact  was,  that  the  President  was  absent  from  indisposition,  but 
the  Court  refused  to  listen  to  that  statement  unless  made  upon  affidavit,  and  accom- 
panied with  a  certificate  from  a  medical  man.  An  application  was  then  made  to 
the  Governor,  and  by  his  direction  another  Court  was  summoned,  w^ien  upon  the 
case  coming  on  they  decided  that  though  the  first  Court  was  legally  constituted  and 
might  have  heard  the  case,  yet  that  having  decided  themselves  that  they  were  incom- 
petent, the  Court  could  not  vary  their  decision,  and  consequently  they  refused  to 
enter  upon  the  merits.  All  these  circumstances  we  are  in  a  condition  to  prove 
if  permitted  to  appeal.  We  complain,  therefore,  of  the  proceedings  of  the  Court  of 
Common  Pleas  in  the  first  instance,  and  of  those  in  the  Court  of  Error  subsequentlj'. 
The  question  then  is,  what  authority  your  Lordships  have,  and  how  you  will  exercise 
it  under  the  circumstances  of  this  case. 

By  the  3  and  4  Will.  lY.,  c.  41,  Judicial  Committee  Act,  sec.  S,  it  is  enacted, 
"  That  in  any  matter  which  shall  come  before  the  said  Judicial  Committee,  it  shall 
be  lawful  for  the  said  Committee  to  direct  that  such  witnesses  shall  be  examined 
or  re-examined,  and  as  to  such  facts  as  to  the  said  Committee  shall  seem  fit,  not- 
[160]-withstanding  any  such  witnesses  may  not  have  been  examined,  or  no  evidence 
may  have  been  given  on  any  such  facts  in  a  previous  stage  of  the  matter  :  and  it 
shall  be  lawful  for  Her  Majesty  in  Council,  on  the  recommendation  of  the  said 
Committee,  upon  any  appeal,  to  remit  the  matter  which  shall  be  the  sul)ject  of  such 
appeal  to  the  Court  from  the  decision  of  which  such  appeal  shall  have  been  made, 
and  at  the  same  time  to  direct  that  such  Court  .shall  re-hear  such  matter,  in  such 
form,  and  either  generally  or  upon  certain  points  only,  and  upon  such  re-hearing 
take  such  additional  evidence,  though  before  rejected,  or  reject  such  evidence 
before  admitted,  as  Her  Majesty  in  Council  shall  direct."  Now  the  provisions  of 
tills  clause,  we  submit,  enable  your  Lordships  to  admit  tiiis  appeal  lioth  from  the 
Court  of  Common  Pleas  and  the  Court  of  Error.  There  is  no  judgment,  i)roi>erly 
spealting,  in  the  Common  Pleas:   they  refused  to  allow  judgment  to  l>e  entered  up, 
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and  the  Uecord  is  sent  U))  to  the  Court  of  Error  in  a  defective  and  imperfect  state. 
The  refusal  to  enter  up  such  judgment,  with  the  defective  state  of  the  Record, 
certified  to  your  Lordships,  is  a  grievance  to  whicli  the  eightli  section  of  the  Act 
points,  and  your  Lordships,  under  the  powers  of  that  section,  can  give  such  direc- 
tions to  the  Court  below,  as  would  enable  us  to  bring  the  judgment  of  the  Common 
Pleas  to  the  final  decision  of  this  Court.  We  are  also  further  entitled  to  appeal 
against  the  proceedings  of  the  Court  of  Error.  The  effect  of  the  decision  of  that 
Court  is  the  rejection  of  the  Writ  of  Error,  and  that  upon  grounds  admitted  Ijy  the 
Court  itself  to  be  insufficient,  viz.  tlie  niisappreliension,  on  the  part  of  the  Judges 
of  whom  the  first  Court  was  composed,  of  their  power.  Tliey  imagined  they  were 
[161]  not  a  legally  formed  Court,  when  in  fact  they  were;  and  having  declined  to 
enter  upon  the  merits  of  the  case;  that  is  treated  as  tantamount  to  a  dismissal  of 
the  Writ  of  Error,  and  the  Appellant  is  thereby  deprived  of  all  redress. 

Mr.  Burge,  tJ.C,  for  Lee,  tlie  Defendant  in  Eri'or. — This  a[)plication  must,  I 
submit,  be  governed  by  the  same  rule  as  was  recently  laid  down  in  the  case, 
Re  Muir  (ante  [3  Moo.  P.C],  150).  There  an  action  had  been  l}rought  to  recover 
damages  for  an  assault,  and  a  verdict  obtained  for  the  Plaintiff,  with  £\  15  damages  ; 
upon  motion  before  the  Common  Pleas  to  enter  up  this  judgment,  the  Jiidges  were 
equally  divided  in  opinion,  and  no  judgment  was  entered  up.  Your  Lordsliips 
held  that  no  appeal  could  be  brought  from  the  Common  Law  Courts  here,  and  that 
the  Plaintiff'  must  be  left  to  bring  a  fre.sh  action.  The  right  to  appeal  from  the 
Court  of  Error  in  Antigua,  to  the  Queen  in  Council,  is  derived  from  the  i7th  and 
48th  Instructions  to  tlie  Governor  of  Jamaica.  They  are  of  a  very  old  dale,  but 
are  continued  to  each  successive  Governor  of  those  Colonies  which  are  not  subject 
to  any  special  orders  of  Council.  The  47th  declares,  "That  the  Governor  or  the. 
Commander-in-Chief  of  the  Island  for  the  time  being,  in  all  civil  causes,  on  appli- 
cation being  made  to  him  for  that  purpose,  shall  permit  and  allow  appeals  from 
any  of  the  Courts  of  Common  Law  in  the  Island,  unto  him  and  the  Council  of  tlie 
Island;  and  for  that  purpose  the  Governor  or  Commander-in-Chief  is  to  issue  a 
writ  returnable  before  himself  and  the  Council,  who  [162]  are  to  proceed  to  hear 
and  determine  such  appeal,  wherein  such  of  the  Council  as  shall  be  at  that  time 
Judges  of  the  Court,  from  whence  the  appeal  shall  be  made,  are  not  to  be  permitted 
to  vote,  though  they  may  be  present  at  tlie  hearing,  to  give  the  reasons  of  the  judg- 
ment given  liy  them  in  the  causes  wherein  such  appeal  shall  have  been  made  ;  it  is 
provided,  however,  that  in  all  appeals  the  sum  or  value  appealed  for  sliall  exceed  tlie 
sum  of  £300  sterling,  and  that  security  shall  be  given  by  the  Appellant  to  answer 
such  charges  as  shall  be  awarded,  in  case  the  first  sentence  be  affirmed.  And  it  fur- 
ther provides,  that  if  either  party  sliall  not  rest  satisfied  with  the  judgment  of  the 
Governor  and  Council,  they  may  then  appeal  to  the  Privy  Council,  provided  the 
sum  or  value  appealed  exceed  £500  sterling,  and  that  such  appeal  be  made  within 
fourteen  days  after  sentence,  and  security  given  by  the  Appellant,  for  the  effectual 
prosecution  of  the  same,  and  for  costs  and  damages,  in  case  the  sentence  appealed 
against  be  atfirmed." 

The  48th  Instruction  provides  for  appeals  from  fines  imposed  in  cases  of  mis- 
demeanours. This  is  the  sole  authority  under  which  appeals  are  allowed  to  Her 
Majesty  in  Council,  and  they  are  expressly  limited  to  appeals  from  the  Court  of 
Error.  The  appeal  from  the  Court  of  Common  Law  is  to  tlie  Court  of  Error  in  the 
first  instance,  and  as  in  this  country  no  appeal  could  be  brought  from  a  judgment 
in  the  Court  of  tjueen's  Bench  or  Common  Pleas,  but  by  means  of  a  Writ  of  Error, 
so,  ill  the  Island  of  Antigua,  no  appeal  lies  except  from  a  decision  of  the  Court  of 
Error.  There  is  therefore  no  judgment  which  can  be  appealed  from  ;  the  non- 
entry  of  the  judgment  by  the  Court  of  Error  cannot  be  made  [163]  the  subject  of 
appeal,  for  there  is  no  subject  matter  upon  which  the  Court  of  Error  below,  or  this 
Court,  could  act:  the  Record  is  defective,  but  there  is  no  authority  to  rectify  it, 
and  tlie  defect  appearing  merel}'  on  the  face  of  it,  is  not  such  an  error  as  will  give 
this  Court,  or  any  Court  of  Appeal,  jurisdiction.  There  must  lie  some  positive 
judgment  of  the  Court  below  from  Mhicli  an  appeal  is  interposed  in  due  course. 
The  Appellant  must  lie  left  to  try  his  action  again. 

Mr.  Justice  Bosanqiiet  (July  11). — In  this  case  an  application  has  been  made  for 
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leave  to  appeal  against  certain  proceedings  which  have  taken  place  in  the  Courts  of 
the  Island  of  Antigua.  It  appears  that  an  action  was  brought  in  tiie  Court  of 
Common  Pleas,  and  in  that  Court  a  verdict  was  found  for  the  Plaintiff.  An  appli- 
cation was  made  by  the  Plaintiff  to  the  Court  of  Common  Pleas,  to  enter  up  judg- 
ment, that  Court  refused  to  give  any  judgment,  and  that  refusal  to  give  that  judg- 
ment is  entered  upon  the  proceedings,  it  coming  up  here  upon  the  transcript  as  a 
part  of  the  Record.  From  that  a  Writ  of  Error  was  Ijrought  to  the  Court  of  Error 
in  the  Island,  and  in  the  Court  of  Error  in  the  Island  upon  two  or  three  occasions 
there  was  a  meeting  of  some  of  the  members  of  the  Court ;  that  Court  thought  itself 
not  duly  constituted,  and,  therefore,  refused  to  proceed.  Afterwards  a  number  of 
members  appear  to  have  been  summoned,  and  that  number  would  have  been  suffi- 
cient to  hold  a  Court;  however,  that  Court  considering  what  had  been  done  before 
as  a  decision  that  the  Court  was  not  duly  constituted,  refused  upon  that  occasion 
to  proceed. 

Now  if  this  case  had  rested  entirely  upon  that  whieli  [164]  had  been  done  in  the 
Court  of  Common  Pleas,  and  this  had  been  a  Writ  of  Error  from  that  Court,  sup- 
posing this  was  the  next  superior  Court  of  Appeal,  a  question  might  have  arisen, 
and  which  might  have  deserved  consideration,  namely,  whether  that  which  was 
done  in  the  Court  of  Common  Pleas,  though  not  in  form,  such  a  judgment,  as  in  the 
Courts  of  this  country  would  be  given,  where  the  Court  arrests  the  judgment,  by 
declaring  that  they  give  no  judgment,  and  the  parties  may  go  without  a  day — it 
might  be  questioned  whether  this  was  not  a  mere  informal  mode  of  giving  that 
sort  of  judgment,  and  if  that  were  so,  and  this  Court  being  the  next  immediate 
Court  of  Appeal,  there  would  have  been  a  fair  ground  to  argue  that  this  Court 
might  have  reversed  that  judgment,  and  have  given  such  a  judgment  as  ought  to 
have  been  given,  and  for  that  purpose  therefore  it  would  have  been  proper  that 
leave  should  have  been  given  to  appeal.  But  the  pi'esent  state  of  the 
case  is  this — that  this  Record  has  l)een  carried  to  the  next  proper  Court 
of  Appeal — the  Court  of  Error ;  there  the  Judges  have  done  nothing,  and  the 
question  now  is,  wliether  a  Writ  of  Error  will  lie  from  that  judgment  in  which 
they  have  done  nothing,  in  which  they  have  pronounced  nothing,  that  can  be  ap- 
pealed from.  In  that  respect  it  appears  to  us,  therefore,  that  the  application 
would  be  in  the  nature  of  a  mandamus,  calling  upon  them  to  proceed  and  to  give 
judgment,  for  which  we  find  no  precedent.  The  caise  which  occurred  before  this 
Court  not  a  great  while  ago,  on  the  petition  of  John  Muir  [3  Moo.  P.C.  150],  was 
very  much  of  this  kind.  That  was  a  case  in  which  the  Court  in  the  Island  of  Tobago 
refused  to  proceed.  There  tlie  Court  refused  to  proceed,  and  they  did  nothing  ; 
there  was  not  that  which  [165]  amounted  to  anything  like  the  informal  judgment  in 
the  Court  of  Common  Pleas  here,  for  they  did  nothing,  and  therefore  that  case  does 
not  affect  the  proceeding  as  far  as  the  Court  of  Common  Pleas  is  concerned  :  but 
inasmuch  as  no  Writ  of  Error  lies  from  the  Court  of  Connnon  Pleas  here,  the  ques- 
tion is,  whetlier  that  case  does  not  stand  upon  the  same  footing  with  regard  to  this 
proceeding  in  the  Court  of  Error,  as  this  case.  It  appears  to  us,  therefore,  that  this 
case  is  really  in  principle  the  same  as  Muir's  case  [3  Moo.  P.C.  150]. 

Now  it  is  said,  and  it  is  true,  that  as  far  as  regards  an  appeal  to  Her  Majesty 
in  Council,  these  parties  are  without  remedy,  which  is  a  very  great  evil.  But  all 
we  can  say  upon  that  subject  is,  that  if  the  Judges  below  have  misconducted  them- 
selves, if  they  refuse  to  do  what  they  ought  to  do,  and  refuse  to  proceed  as  they 
ought  to  proceed,  a  representation  may  be  made  to  the  proper  quarter  upon  the 
subject,  and  then  they  may  be  given  to  understand  that  it  is  their  bounden  duty  to 
proceed  with  tlie  case,  and  if  they  do  refuse  to  proceed,  they  must  take  the  conse- 
quences. That  is  all  we  can  say  upon  the  subject,  and,  therefore,  this  application 
must  be  dismissed. 

[See  In  re  Whit  fir-Id,  1845,  5  Moo.  P.C.  157  ;  In  re  Butts,  184-.',  1  Moo.  P.C.  95.  Aj.- 
peals  to  Privy  Council  from  Leeward  Islands  are  regulated  by  Orders  in 
Council  of  June  8,  1854  (Stat.  R.  and  0.  Rev.  iv.  p.  339';  Privy  Council  Blue 
Book,  1862),  and  March  24,  1880  (Stat.  R.  and  O.  1899,  p.  1592).] 
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[166]       OxX  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

The  Rev.  WILFRED  SFEEE,— A jrpell ant ;  JOHN  BimDEU,— Respondent  * 

[July  2,   1840]. 

In  a  suit  against  a  clergyman,  for  drunkenness  and  indecent  conduct  in  his 
church,  articles  charging  him  with  being  addicted  to  the  immoderate  use 
of  spirituous  liquors,  frequenting  a  public-house,  drinking  to  excess,  and 
thereby  becoming  intoxicated  :  followed  by  charges  of  drunkenness  at  different 
times,  one  of  which  was  particularly  specified,  admitted. 

This  was  a  cause  of  Appeal  and  complaint  of  nullity  from  the  Arches  Court  of 
Canterbury,  in  a  cause  of  the  office  of  Judge,  promoted  by  John  Burder  against  tiie 
Appellant,  the  Reverend  Wilfred  Speer,  clerk,  as  curate  of  the  perpetual  curacy  of 
Thames  Ditton,  in  the  county  of  Surrey. 

On  the  13th  of  June  1839,  a  citation  issued,  calling  upon  the  Appellant  to 
'■  answer  to  certain  articles  touching  and  concerning  his  soul's  health,  and  the 
lawful  correction  and  reformation  of  his  manners  and  excesses,  and  more  especially 
for  his  being  an  habitual  drunkard,  and  for  having  Ijeen  repeatedly  guilty  of  the 
crime  of  drunkenness,  and  also  for  his  having  been  repeatedly  guilty  of  indecent 
conduct,  demeanour,  and  language  in  the  church  of  Thames  Ditton,  as  well  in  and 
during  the  time  of  Divine  services  and  offices  in  the  church,  as  before  and  after 
the  performance  of  such  Divine  services  and  offices." 

An  appearance  was  given  for  the  Appellant,  and  articles  were  exhibited:  they 
were  fourteen  in  number.  [167]  The  first  and  second  pleaded  the  date  of  the  appoint- 
ment of  the  Appellant,  and  his  licence  by  the  Lord  Bishop  of  Winchester  to  the 
curacy.  The  third  articled,  that  ever  since  his  entrance  on  the  spiritual  duties  of 
the  said  perpetual  curacy,  he  had  addicted  himself  to  the  immoderate  use  of  wine 
and  spirituous  liquors;  that  he  had  been  in  the  habit  of  frequenting  a  public- 
house  in  the  parish,  and  of  there  drinking  to  excess,  thereby  becoming  intoxicated, 
to  the  great  scandal  and  offence  of  his  parishioners  and  others.  The  fourth  article 
charged,  that  ever  since  his,  the  Appellant's,  entrance  On  the  spiritual  duties  of  the 
perpetual  curacy  of  Thames  Ditton,  he  had  been  in  the  habit  of  performing  Divine 
service  in  the  church  of  the  said  pea'petual  curacy  in  an  indecent  and  irreverent 
manner;  and  had  thereby,  and  otherwise,  by  his  indecent  demeanour  and  conduct 
in  the  said  church,  during  the  time  uf  the  performance  of  Divine  service,  caused 
great  offence  and  scandal  to  his  parishioners  and  other  persons  assembled  on  such 
occasions  for  the  purpose  of  Divine  worship  ;  and  that  he  had  by  such  conduct  and 
demeanour  driven  many  of  his  parishioners  away  from  attending  the  said  church  ; 
that  during  the  time  of  Divine  service  on  Sunday  mornings,  he  had  been  constantly 
furnished,  from  the  aforesaid  public-house,  with  a  bottle  of  Port  wine,  or  with  some 
brandy,  which  he  had  invariably  drank  in  the)  vestry-room  of  the  said  church, 
during  the  time  of  such  service ;  that  on  many  such  occasions  he  had  thereby 
become,  and  evinced  by  his  conduct  and  demeanour  that  he  was,  intoxicated, 
and  had  been  scarcely  able,  by  reason  of  such  intoxication,  to  get  through  the 
services  or  preach  his  sermon,  to  the  great  scandal  and  offence  of  the  congregation 
then  and  there  a.ssembled  for  the  purpose  of  Divine  [168]  worship.  The  six 
following  articles  charged  various  acts  of  intoxication  committed  in  the  church, 
and  during  Divine  service,  by  some  of  which  the  Appellant  was  wholly  disabled 
from  i>erforming  the  services,  and  by  others  in  such  a  state  as  to  render  his  per- 
formance indecent  and  irreverent.  And  in  the  four  concluding  articles,  the  com- 
plaints made  to  the  Bishop,  and  the  proceedings  thereon,  were  fully  set  forth. 

The  rejection  of  these  articles  was  prayed  by  the  Appellant,  in  the  Arches 
Court :  but  after  argument,  the  same  was  admitted  by  the  Judge  of  that  Court. 

From  this  decision  the  Appellant  appealed  to  Her  Majestj^  in  Council. 

Sir  William  Follett,  Q.C.,  and  Dr.  Addams,  for  the  Appellant,  insisted  that  the 

*  Present :  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushinaton. 
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articles  ought  not  to  be  admitted,  the  cliarges  contained  in  tlieni  Ijeing  too  general, 
and  not  sufficiently  specific.  They  especially  objected  to  the  third  article,  as  con- 
taining a  general  cliarge,  not  shown  or  so  specified  as  to  amount  to  an  ecclesiastical 
offence :  and  though  in  a  cause  of  adultery,  if  the  offence  was  laid  generally,  proof 
of  one  act  might  Ije  sufficient  to  sustain  the  suit,  yet  this  being  in  its  nature  a 
criminal  proceeding,  and  the  offence  charged  a  penal  one,  it  was  not  sufficient  to 
lay  it  generally,  but  that  each  act  charged,  ought  to  be  stated  specificially,  and 
proved.     They  cited  and  relied  on  Oliver  v.  Hohart  (1  Hagg.  Ecc.  Rep.  43). 

Mr.  CressweU,  Q.C.,  and  Dr.  Haggard,  for  the  Respondent.  The  offence  charged 
being  an  Ecclesiastical  offence,  [169]  it  is  sufficient  that  the  articles  should  be  so 
framed,  as  to  give  the  party  a  general  knowledge  of  the  nature  of  the  charge.  The 
article  objected  to  (the  third)  imputes  habits  of  drunkenness  and  intoxication,  the 
subsecjuent  articles  allege  instances  of  such  habits:  the  general  charge  is  sufficiently 
supported  by  the  subsequent  specific  acts.  The  case  cited  only  decides,  that,  in 
criminal  suits,  articles  must  be  sufficiently  specific  to  afford  a  fair  opportunity 
of  defence. 

The  Right  Hon.  Dr.  Lushington. — The  sole  question  their  Lordships  have  had 
to  consider  in  this  case  is,  as  to  the  admissibility  of  the  articles:  whether  they  are 
sufficient,  and  ought  to  be  admitted  in  their  present  form,  or  whether  they  ought 
to  be  rejected  altogether  ;  or  reformed.  There  is  no  doubt  that  the  charges  are  in 
conformity  with  the  Ecclesiastical  Law,  and  that  habits  of  drunkenness  and  acts 
of  intoxication  in  a  beneficed  Clerk  are  ecclesiastical  ofi'ences.  So  far,  therefore, 
as  these  articles  charge  or  impute  any  specific  act,  their  Lordships  are  of  opinion 
they  ought  to  be  admitted.  From  the  fifth  to  the  tenth  article,  various  offences 
of  this  kind  are  imputed,  and  one  particularly  specified  in  the  sixth.  It  was  proper 
also  to  plead  the  complaints  made  to  the  Bishop  as  in  the  concluding  articles; 
these  articles,  therefore,  must  be  admitted.  The  question  then  comes  with  respect 
to  the  third  and  fourth  articles,  in  which  a  general  habit  of  drunkenness  accom- 
panied with  some  particularity  of  statement  is  alleged.  In  a  charge  of  this  nature, 
it  is  very  difficult  to  state  with  precision  the  habits  of  a  party,  though  such  habits 
form  an  ecclesiastical  offence :  the  frequenting  a  public-house,  drinking  therein 
to  excess,  and  becoming  [170]  intoxicated,  is  in  a  Clerk  an  ecclesiastical  offence; 
but  it  is  contended,  that  the  charge  is  too  general  in  its  effect,  and  ought  to  have 
been  laid  specificially  and  in  particular  acts.  That,  in  fact,  the  third  article  ought 
to  be  split  into  individual  instances.  It  is  very  difficult  to  lay  down  any  specific 
rule  as  to  particular  or  general  pleas:  all,  therefore,  that  their  Lordships  decide 
here  is,  that  in  this  case  the  offence  is  sufficiently  laid,  and  the  articles  ought  to  be 
admitted.  If  these  articles  shall  ultimately  turn  out  to  be  unsupported  in  evidence, 
the  Court  may  expunge  or  reject  them  ;  but  to  call  on  the  party  now  to  split  them 
into  specific  charges,  would  be  to  put  the  promovent  to  an  expense  not  warranted 
in  the  circumstances  of  the  case,  and  to  exact  proofs  which  the  nature  of  the 
charge  does  not  require.  The  case  of  Oliver  v.  lluhart  [1  Hagg.  E.R.  4.'50]  is  not 
applicable:  there,  the  charge  was  entirely  general,  running  over  a  period  of 
fifteen  years  acquiesced  in  by  the  parishioners,  and  no  individual  or  specific  act 
as  to  time  and  place  pleaded.  Their  Lordships  are,  therefore,  of  opinion,  that 
these  articles  must  be  admitted,  and  the  cause  remitted  to  the  Arches  Court,  with 
costs. 

[A  list  of  cases  of  prosecution  of  clergymen  for  similar  offences  is  given  in  Phillimore, 

Eril.   Law,   2nd  ed.  p.  841.] 


[171]  RE  WOODCROFT'S   PATENT*   [Feb.    11,   1841]. 

Prolongation  of  Patent  refused  on  the  ground  of  want  of  merits. 
Practice  respecting  hearing  of  Counsel  where  several  parties  enter  Caveats  [-"5 
Moo.  P.C.  172  «]. 

*  Present :   Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington. 
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The  Petition  in  this  case  was  for  the  prolongation  of  a  Patent  obtained  in  1827, 
hy  John  Woodcroft,  the  son  of  Bennet  Woodcroft,  "  for  certain  processes  and 
apparatus  for  printing  and  preparing  for  manufacture  yarns  of  linen,  cotton, 
silk,  woollen,  or  any  other  filirous  material." 

The  Petition  set  forth  that  considerable  expense  had  been  incurred  by  Bennet 
Woodcroft,  in  perfecting  his  invention  by  experiments,  and  in  oljtaining  the  Letters 
Patent; — that  a  partnership  having  been  formed  between  the  Petitioner,  Bennet 
Woodcroft,  tiie  Patentee,  and  one  John  Gould,  it  was  agreed,  as  one  of  the  con- 
ditions of  the  partnership,  that  the  Letters  Patent  should  be  the  property  of  the 
jtartnership  ;  but  no  formal  assignment  of  them  was  made  by  the  Patentee  ;  that 
a  mill  and  extensive  premises  were  taken  for  the  purpose  of  carrying  on  the  printing 
and  preparing  yarns,  which  were  used  for  that  purpose  until  the  year  1835,  when 
the  demand  for  printed  yarns  having  greatly  diminished,  the  mill  and  premises 
were  converted  to  other  purposes ; — that  the  partnership  with  Gould  was  subse- 
quently dissolved,  his  share  thereof  being  purchased  by  the  Petitioner  and  Bennet 
Woodcroft,  for  the  sum  of  £12,000 ;— that  between  the  years  1827  and  1831, 
monies  to  the  amount  £4250  and  upwards  were  expended  in  machinery  apparatus 
and  implements  [172]  for  the  purposes  of  the  Patent  ;  but  that  such  machinery, 
in  and  from  1834,  had  become  almost  useless  and  unemployed,  and  if  now  sold 
would  not  produce  more  than  £1300.  That  a  dissolution  of  partnership  between 
the  Petitioner  and  Bennet  Woodcroft  took  place  in  1835,  Bennet  Woodcroft  re- 
tiring therefrom  and  the  invention  became  the  sole  property  of  the  Petitioner, 
by  whom  it  had  been  since  used  and  enjoyed,  and  licen.ses  granted  ;  but  no  regular 
articles  of  dissolution  or  assignment  of  the  Patent  were  executed  until  the  year 
1840  ;  that  no  sufficient  remuneration  had  been  afforded  to  the  Petitioner  or  the 
parties  by  whom  the  Patent  was  first  obtained,  for  the  skill,  labour  and  capital 
employed  in  perfecting  and  working  the  same. 

The  Petitioner  then  went  on  to  state  circumstances  to  account  for  the  losses  in- 
curred by  himself  and  partners,  which  consisted  in  the  changes  in  fashion  by  which 
the  demand  for  printed  yarns  had  varied  ;  and  after  stating  that  a  large  stock  of 
such  goods  remained  on  hand,  he  declared  the  amount  of  the  outlay  to  be  £5250, 
and  the  gross  profits  not  to  have  exceeded  £7400,  and  prayed  for  a  prolongation  of 
the  Letters  Patent  for  a  period  of  seven  years. 

Against  this  application  caveats  *  were  entered  by  [173]  three  several  parties, 
but  two  of  them  having  been  withdrawn,  the  third,  entered  on  the  part  of  Louis 
Schwabe,  was  alone  litigated;  the  grounds  of  which  were  as  follows:  — 

1st. — That  the  supposed  invention  for  which  the  Patent  was  granted  was  not 
new,  but  well  known  at  the  time,  and  is  not;  as  described  in  the  specification,  of 
any  value  to  the  public. 

2nd. — That  a  Patent  was  granted  to  Louis  Schwabe,  on  the  22nd  January 
1831,  for  certain  processes  and  apparatus  for  preparing,  beaming,  printing  and 
weaving  yarns  of  cotton,  linen,  silk,  woollen,  and  other  fibrous  substances,  so  that 
any  design,  device  or  figure  printed  on  such  yarn  may  be  preserved  when  such 
yarn  is  woven  into  cloth  or  other  fabric,  and  that  the  said  John  Woodcroft  did  not 
and  could  not  manufacture  patterns  or  designs  under  the  said  Patent,  granted 
to  the  said  Bennet  Woodcroft;  but  tliat  he  had  by  pirating  the  invention  of  the 
said  Louis  Scliwabe  been  enabled  to  do  so  since  the  year  1831  ;  and  that  if  the  term 
of  the  said  Letters  Patent  be  prolonged,  he  would,  under  pretence  thereof,  and 
by  threats  of  legal  proceedings,  be  enabled  to  continue  the  infringement  of  the 
said  Patent  of  the  said  Louis  Schwabe,  to  his  great  injury. 

*  (7  Dec.  1840)  An  application  having  been  made  to  fix  a  day  for  the  hearing  of 
the  Petition,  the  Counsel  for  the  Petitioner  applied  to  the  Court  to  know  the  rule  re- 
specting the  appearance  by  Counsel  of  the  parties  entering  Caveats,  and  whether 
each  party  opposing  would  be  entitled  to  be  heard  by  two  Counsel. 

Lord  Brougham  observed,  that  the  rule  respecting  the  number  of  Counsel  en- 
titled to  be  heard  being  the  same  here  as  in  the  House  of  Lords,  viz.  two  only  on 
either  side,  two  Counsel  only  would  be  heard  to  oppose  the  Petition,  unless  the 
parties  had  independent  and  distinct  grounds  of  opposition  founded  on  separate 
and  independent   interests. 
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3rdly  —That  the  method  of  manufacturing  such  designs  having  been  first  made 
known  bv  the  specification  of  Louis  Scliwabe,  foreigners  had  adopted  tlie  plan,  and 
introduced  such  manufactured  goods  into  tliis  kingdom ;  and,  m  consequence 
thereof  the  public  being  deterred  from  making  the  same  designs,  arising  from  tlie 
claims 'set  up  by  the  said  John  Woodcroft,  were  much  injured  from  the  com- 
petition which  would  otherwise  be  made  by  Louis  Schwabe. 

[174]  4tlily. That  the  said  Louis  Schwabe  had  been  prevented  from  carrying 

his  invention  "into  full  practice  in  consequence  of  the  very  large  expense  to  be  in- 
curred in  litigating  the  validity  of  Bennet  Woodcroft's  Patent ;  and  that  he  had  m 
consequence  thereof  waited  until  the  expiration  thereof,  to  reap  the  benefit  of  his  own 

invention.  i  ^    ii,         -j 

5thly.— That  the  said  John  Woodcroft  had,  under  the  Patent  granted  to  the  said 

Bennet  Woodcroft,  received  great  profits. 

The  Petitioner  having  produced  the  Letters  Patent,  and  proved  the  notice  in 
the  Gazette  and  advertisements  etc.,  tendered  witnesses  to  prove  the  loss  incurred 
as  alleged  in  his  Petition;  and  produced  certain  abstracts  of  accounts  taken 
from  the  books  of  the  concern,  showing  a  profit  to  the  amount  of  only  £900  upon 
the  balance  of  account  on  value  of  stock  and  plant  ;  and  examined  witnesses  m 
support  of  the  allegations   in  the   Petition. 

Sir  W.  Follett,  Q.C.,  and  Mr.  Teed,  Q.C.,  for  the  Petitioner. 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Edmund  Moore,  for  the  Caveat. 

The  evidence  on  behalf  of  the  Petitioner  being  closed. 

Lord  Brougham,  on  the  part  of  their  Lordships,  refused  the  application  for  pro- 
longation, the  Committee  not  thinking  that  there  were  sufficient  merits  to  warrant 
them  putting  the  powers  of  the  Act  5  and  6  Will.  IV.  c.  83,  in  force. 

[Mews'  Dig.  tit.  PATENT,  F,  Confirmation  etc.,  2  e.  S.C.  1  Web.  P.C.  7iO.  The  ex- 
tension of  patents  is  now  regulated  by  s.  25  of  the  Patents  Act,  1883  (46  and 
47  Vict.  c.  57),  and  rules  scheduled  to  0.  in  C.  of  26  Nov.  1897  (Stat.  R.  and 
0.,  1899,  p.  1837).] 

[175]  ON   PETITION   FROM   PRINCE   EDWARD'S   ISLAND. 

In  re  Samuel  Cambridge*  [11  Feb.  1841]. 

By  the  Royal  Instructions  to  the  Governor  of  Prince  Edward's  Island,  an  appeal 
is  given  to  the  Governor  and  Council,  from  the  decision  of  the  supreme 
Court,  in  all  cases  where  the  amount  at  issue  is  of  the  value  of  £300,  and 
from  the  Council  to  Her  Majesty,  where  the  amount  at  issue  is  £500.  An 
action  having  been  commenced,  and  judgment  obtained  in  the  Supreme 
Court,  for  £135,  an  application  was  made  for  leave  to  appeal  from  such 
judgment  to  Her  Majesty  in  Council,  notwithstanding  its  being  below  the 
appealable  amount. 

Held  by  the  Judicial  Committee,  that  there  being  an  intermediate  Court  of  Appeal 
in  the  Island,  no  appeal  could  be  received  from  the  Supreme  Court ;  but 
tlieir  Lordships,  under  the  circumstances,  advised  the  allowance  of  the  appeal 
to  the  Governor  and  Council  in  the  Island. 

This  was  an  application  for  leave  to  appeal  from  a  judgment  of  the  Supreme 
Court  of  Prince  Edward's  Island,  allowing  a  demurrer  to  a  plea  of  a  certificate, 
under  a  commission  of  bankruptcy,  to  an  action  brought  against  the  Petitioner 
by  a  former  creditor. 

Previous  to  the  year  1835,  the  Petitioner  carried  on  business  in  partnership 
with  his  brother  as  a  ship  builder.  The  business  was  managed  and  carried  on 
at  Bristol,  the  Petitioner  residing  in  Prince  Edward's  Island.  The  affairs  of  the 
partnership  becoming  involved,  the  Petitioner's  brother  was  made  a  bankrupt, 
and   shortly   after   the   Petitioner   having    arrived    in    England,    a    commission    of 

*  Present :  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lusliington. 
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liankruptcy  was  taken  out  against  him  also,  under  which  he  obtained  his  certificate. 
Iluviuff  returned  to  the  Island,  an  action  was  commenced  against  him  bv  one  oi 
his  former  creditors  for  the  sum  of  ,£135,  8s.  4d. 

To  this  action  lie  pleaded  his  certificate,  to  which  tlie  Plaintiff  demurred.  Tlie 
demurrer  was  argued  before  the  Cliief  Justice  of  tlic  Supreme  Court,  by  whom 
it  was  overruled. 

By  the  Royal  Instructions  to  the  governor  of  Prince  Edward's  Island  he  is 
directed  to  allow  ap])eals  to  himself  and  Council  in  cases  where  the  value  appealed 
[176]  from  amounts  to  £300  sterling,  and  to  the  King  in  Council  only  where  the 
value  appealed  from  amounts  to  .£500. 

In  consequence  of  these  regulations  the  judgment  given  by  the  Supreme  Court 
was  not  appealable  either  to  the  Governor  and  Council,  or  to  her  Majesty  ;  but  the 
Petitioner  having  many  creditors  in  the  island  for  sums  under  £300,  and  being 
fearful  of  having  separate  actions  commenced  against  him,  now  presented  a 
petition  to  Her  Majesty  in  Council,  praying  for  leave  to  appeal  from  the  decision 
of  the  Supreme  Court,  and  that  an  immediate  order  might  be  made  to  that  Court, 
directing  that  an  appeal  to  Her  Majesty  in  Council  might  be  allowed  on  the 
Petitioner  giving  such  security  for  costs  as  should  be  required. 

Mr.  Charles  Buller  now  moved  for  the  order  as  prayed,  and  cited  Re  Tapper 
(2  Knapp.  P.C.  Cases,  201). 

Lord  Brougham. — The  case  is  one  of  considerable  hardship,  and  is  certainly 
entitled  to  favourable  consideration :  but  there  is  no  instance  of  allowing  an 
appeal  from  the  Supreme  Court  at  once  to  the  Queen  in  Council,  there  being,  by 
the  constitution  of  the  Island,  a  Court  of  Appeal,  namely,  the  Governor  and  Council, 
from  whose  decision  alone  such  an  appeal  lies.  The  proper  and  only  course  their 
Lordships  can  take  is  to  advise  her  Majesty  to  allow  the  case  to  be  appealed  to  the 
Governor  and  Council:  it  may  then  be  brought  before  us  in  a  future  stage  if  the 
parties  are  not  satisfied  with  the  decision. 

[Mews'  Dig.  tit.  COLONY,  iii.  Appeals  to  Privy  Council,  3.  Leave  to  Appeal.  Appeal 
lies  to  Privy  Council,  either  (i)  through  Supreme  Court  of  Canada  (see  38 
Vict.  No  11  (Can.)  amended  by  R.S.C.  1886,  No  i35  ;  and  54  and  55  Vict.  No. 
25;  and  cf.  .^7.  Andrew's  Cliurcli,  Montreal  v.  Johnston,  1877,  3  A.C.  159  ;  and 
A.-G.  for  Xova  Scotia  v.  Gregory,  1886,  11  A.C.  229) ;  or  (ii.)  direct  by  Royal  In- 
struction of  13tli  Dec.  1838,  on  conditions  stated  in  In  re  Cumhrid(ie.  See 
also  In  re  Monckton,  1837,  1  Moo.  P.C.  455.] 


[177]  ON  APPEAL  FROM  THE  ECCLESIASTICAL  COURT  OF 

THE  ISLE  OF  MAN. 

GEORGE  JACKSON,— ^;>pe?7rt?i.?;  THOMAS  WILSON  and  JOHN  WILSON,— 
Respondents*  [11  Dec.  1838]. 

By  the  Ecclesiastical  Law  of  the  Isle  of  Man,  an  Executor  or  Administrator 
becomes  liable  for  the  full  amount  of  the  debts  of  the  deceased ;  first,  if  he  be 
Executor  de  son  tort;  secondly,  if  he  omits  to  return  an  Inventory  of  the 
assets  to  the  Episcopal  registry,  as  he  is  sworn  to  do;  and  thirdly,  if  there  be 
a  fraudulent  omission  in  the  Inventory  of  any  part  of  the  assets  of  the 
deceased,  of  which  he  has  taken  possession  [3  Moo.  P.C.    192]. 

Where,  therefore,  an  Executor  omitted  from  the  Inventory  a  sum  of  £25,  taken 
by  him  out  of  the  desk  of  the  deceased,  the  Judicial  Committee  held  (affirraino- 
the  judgment  of  the  Courts  below)  that  such  omission  was  fraudulent,  and 
rendered  the  Executor  liable  to  the  full  amount  of  the  deceased's  debts  [3 
Moo.  P.C.  198,  199]. 

*   Present :    Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the 
Chief  Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine]. 
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This  was  an  Appeal  from  an  order  of  the  Staff  of  Government,  or  Court  of 
Appeal  of  the  Isle  of  Man,  confirming  a  previous  order  of  the  Vicar-General  of  the 
Island,  in  a  cause  in  which  the  Respondents  were  Plaintiffs,  and  the  Appellant, 
Defendant. 

Tlie  suit  was  instituted  in  the  Court  of  the  Vicar-Geueral,  by  the  Respondents, 
on  behalf  of  themselves  and  such  other  of  the  creditors  of  Richard  Jackson,  deceased, 
as  should  come  in  and  contribute  to  the  [178]  expense  of  the  suit  against  the  Appel- 
lant, the  sworn  Administrator  of  the  estate  of  Richard  Jackson,  and  sought  to 
make  the  Appellant  personally  liable  for  the  full  amount  of  all  the  debts  due  by  the 
deceased,  on  tlie  ground  that  he  had  not  duly  administered  the  estate,  according  to 
the  law  of  the  Island. 

It  appeared  that  in  October  1832,  the  Appellant  was  appointed  Administrator 
of  the  estate  of  his  son,  Richard  Jackson,  who,  in  his  lifetime,  had  been  engaged  in 
a  small  concern  as  a  coacluiiaker  at  Douglas,  in  the  Island.  Under  this  authority, 
he  proceeded  to  sell  by^  auction  the  household  furniture  and  tlie  stock  in  trade  of 
the  deceased;  but  in  consequence  (as  was  alleged)  of  the  inadeijuatc  prices  offered, 
the  public  sale  was  stopped,  and  the  property  subsequently  sold  to  various  persons 
by  private  contract. 

On  the  '21st  of  April  1835,  the  Appellant  returned  an  inventory  and  account  of 
his  proceedings  to  the  Episcopal  Registry,  and  on  the  28tli  of  April  and  2nd  of  June 
1835,  a  further  statement  of  monies  received  on  account  of  the  deceased's  estate. 

The  claims  entered  and  proved  against  the  estate  by  the  creditors  of  the  deceased 
amounted  to  £488  5s. ;  the  assets  received  by  the  Appellant,  as  stated  by  the  above 
accounts,  amounted  to  the  sum  of  £223  I7s.  -Id.  onh%  leaving  a  deficiency  of 
£264  7s.  8d.  against  the  estate. 

On  the  8th  of  June  1835,  the  Respondents  commenced  proceedings  against  the 
Appellant,  by  presenting  a  petition  on  behalf  of  tliemselves  and  the  other  creditors 
of  the  deceased,  to  the  Vicar-General  of  the  Isle  of  Man,  alleging  that  the  disposing 
of  the  projierty  of  the  deceased  by  private  contract  was  an  illegal  act  ;  that  the 
Appellant  had  not,  as  such  Admin i.s-[179]-trator,  sufficiently  accounted  for  the  sums 
he  had  received,  nor  received  various  sums  he  ought  to  have  received,  as  therein 
specified  ;  and  that  he  had  possessed  himself  of  parts  of  the  personal  estate  of  the 
deceased,  of  which  he  had  made  no  return  ;  and  that  the  returns  made  were  false 
and  fraudulent,  inasmuch  as  the  Appellant  had  not  made  return  of  the  goods, 
property,  and  effects,  or  accounted  for  the  sums  therein  mentioned,  especially  the 
sum  of  £25  alleged  to  have  been  taken  by  the  Appellant  out  of  the  deceased's  desk, 
whereby  and  by  reason  whereof,  the  Respondents  insisted,  that  the  Appellant  had 
made  himself  personally  liable  to  pay  the  whole  amount  of  the  claims  entered  and 
proved  again.st  the  deceased's  estate,  which  they  accordingly  prayed  might  be 
ordered 

The  petition  came  on  to  be  heard,  in  June  1835,  when  it  was  ordered  that  the 
depositions  of  witnesses  .should  be  taken,  and  that  the  petition  should  stand  over 
in  the  mean  time. 

Pursuant  to  this  order,  depositions  were  taken  by  the  E})iscopal  register,  the 
witnesses  being  cross-examined  on  liehalf  of  the  Appellant.  On  the  27th  of  November 
1835,  his  Reverence  the  Vicar-General  made  the  following  order  upon  tlie  petition. 

"  Upon  hearing  this  petition  in  the  presence  of  parties  or  their  advocates,  and 
upon  reading  the  depositions  and  proceedings  in  this  cause,  and  upon  hearing  what 
was  otherwise  offered,  argued,  and  alleged,  on  behalf  of  the  parties  respectively, 
I  am  of  opinion  that  the  Defendant  George  Jackson,  in  his  capacity  aforesaid,  not 
having  properly  administered  the  said  estate  as  thereunto  required,  has  made 
himself  personally  lial)le  and  answerable  to  pay  to  the  petitioners  the  amount  of 
their  respective  claims  at  [180]  tlie  rate  of  20s.  British,  in  the  pound.  It  is  there- 
fore hereby  ordered,  that  the  Defendant  do  pay  to  the  Petitioners  the  amount  of 
their  claims,  at  the  said  rate  of  20s.  British,  in  the  pound,  together  with  the  costs 
of  the  proceedings  to  Ije  taxed." 

Tlie  Appellant  appealed  from  this  order  to  the  Court  of  Appeal,  the  Staff  of 
Government  of  tlie  Island,  and  on  the  IStli  of  Feliiuary  1836,  the  Court  of  Ajjpeal 
made  tlio  following  order:  — 

"  Upon  hearing  this  Appeal  in  presence  of  parties  or  their  advocates,  and  ujioii 
reference  to  the  Vicar-General  Hartwell's  judgment,  bearing  date  27th  of  November 
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1835;  and,  upon  consideration  liad  thei'eof,  and  of  what  was  otherwise  pleaded, 
offered,  argued,  and  alleged,  on  lielialf  of  tlie  parties  respectively — this  Court  is  of 
opinion  that  tiie  said  judgment  appealed  from  ought  to  be  affirmed,  and  this 
Appeal  dismissed  with  costs:  and  the  same  is  so  ordered  and  decreed  accordingly." 

From  this  Decree  the  Appellant  appealed  to  Her  Majesty  in  Council,  and  prayed 
that  the  judgments  of  hoth  Courts  might  be  reversed  for  the  following  reasons:  — 

First.  Because  there  was  no  evidence  that  the  Appellant  had  been  guilty  of  any 
fraudulent  conduct  whatever  in  the  administration  of  the  deceased's  estate,  whereliy 
to  make  himself  personally  answerable  to  any  creditor,  but  on  the  contrary  it  was 
proved  that  he  had  done  his  best  to  make  the  effects  produce  their  utmost  value. 

Secondly.  Because,  supposing  that  by  any  error  in  his  accounts  the  Appellant 
had  omitted  to  debit  himself  with  any  sum  or  sums  for  which  he  was  legally  charge- 
able, he  ought,  upon  obvious  principles  of  equity,  [181]  to  be  charged  in  account 
with  such  sum  or  sums  only  wherewith  he  had  so  omitted  to  debit  liimself  :  and, 
assuming  the  evidence  for  the  Respondents  to  be  unquestioned,  such  error  or  omis- 
sion amounted  only  to  a  sum  of  £29  Cs.  lOd.,  whereas  the  deficiency  of  assets  for 
which  the  Appellant  had  been  adjudged  liable  was  nearly  ten  times  that  amount. 

Tlie  llespondents,  on  the  other  hand,  prayed  tlie  affirmance  of  the  Decrees  below, 
for  the  following  reason  :  — 

Because  the  Appellant  not  having  duly  administered  the  estate,  according  to  the 
law  of  the  Island,  was  by  law  liable  to  pay  to  the  Respondents  the  amount  of  their 
respective  claims. 

Mr.  Campbell  for  the  Appellant,  argued  that  the  errors  shown  in  the  returns 
were  not  such  as  constituted  fraud ;  that  the  a.ssertion  of  the  returns  being  fraudu- 
lent, by  the  Respondent  in  his  original  Petition  to  the  Vicar-General,  was  not 
warranted  by  the  facts  and  circumstances  there  disclosed,  or  subsequently  proved, 
and  ought  not  to  liave  been  assumed  Ity  the  Ecclesiastical  Court.  He  contended, 
moreover,  that  there  was  no  warrant,  or  authority  in  law,  for  fixing  an  adminis- 
trator, even  though  making  a  falsa  or  erroneous  return  of  the  assets  of  a  deceased, 
with  a  personal  liability  for  his  debts,  and  cited  Act.  of  Tynwald,  a.d.  1738.  Mills' 
Stat.  Laws  of  Isle  of  Man,  250-2,  and  Jolmson's  Jurisprudence  of  the  Isle  of  Man,  91. 

Mr.  Turner,  Q.C.,  for  the  Respondents,  contended  that  by  the  law  of  tlie  Isle  of 
Man,  a  party  taking  out  administration  puts  himself-  in  the  [182]  precise  situation 
of  the  deceased,  and  becomes  liable  to  his  debts  as  well  as  entitled  to  his  assets:  he 
maintained  that  it  sufficiently  apjieared  from  the  statement  of  the  Petition,  and  the 
evidence  taken  thereon,  that  the  Appellant  had  received  sums  for  which  he  had  not 
accounted,  and  with  which  he  was  chargeable — and  that  the  omission  of  them  by  the 
Appellant  in  his  original  inventory  was  sufficient  by  the  law  of  the  Island  to  con- 
stitute a  fraud,   and  to  fix  him  witli  the  lialnlities  of  the  deceased. 

Lord  Brougham,  after  alluding  to  the  practice  prevailing  in  Scotland,  of 
benefit  of  inventory,  and  tlie  rule  of  the  civil  law,  that  by  excluding  from  the 
inventory  anv  part  of  the  property  of  a  deceased,  an  heir  forfeited  double  its  amount 
— (Cod.,  Hb.  6,  tit.  30, 1.  22,  §  10.  "  Dig.  lib.  35,  tit.  2,  1.  24,  lib.  34,  tit.  9, 1.  6.  Voet., 
lib.  28,  tit.  8,  n.  16.  Bruce  v.  Earl  of  Southesk,  Morr.  Diet.  5329)— observed,  that 
though  the  rule  stated  respecting  the  administrator's  personal  liability,  was  wholly 
at  variance  with  the  practice  prevailing  in  our  Courts,  yet,  as  both  the  Ecclesiastical 
Court  and  the  Court  of  Appeal  in  the  Island  had  proceeded  upon  the  assumption 
that  such  was  the  law  there,  their  Lordships  could  not  reverse  the  decisions  of  the 
Courts  below  without  ample  proof  that  they  had  miscarried,  and  that  the  judgment 
would,  therefore,  be  postponed  until  their  Lordships  had  satisfied  themselves  of  the 
Manks  laws  and  practice  upon  the  subject. 

The  Cause  accordingly  stood  over  for  the  examination  of  precedents  in  the 
Courts  of  the  Vicar-General  and  Chancellor  of  the  Diocese  of  Man,  several  of  [183] 
which  were  transmitted  to  their  Lordships,*  wlien  judgment  was  delivered  by 

Mr.  Baron  Parke  (July  8,  1839).- — This  case,  which  was  argued  in  December  last, 
stood  over  for  the  purpose  of  obtaining  information  as  to  the  law  of  the  Isle  of  Man, 


*  The  Editor  is  indebted  to  his  friend  Mr.   Reeve,  the  Appeal  Clerk  of  the 
Council  Office,  for  the  opportunity  of  publishing  these  precedents. 
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on  which  it  depends.  [184]  That  information,  though  not  in  so  complete  a  state  as 
miglit  have  been  wished,  has  been  only  recently  supplied  ;  and  the  Court  is  now  to 
pronounce  its  opinion  upon  the  case. 

[185]  The  appeal  arises  out  of  a  proceeding  in  the  Ecclesia.stical  Court  of  the 

1789.— October  29. 

I.  Order  of  Consistory  Court  of  Isle  of  Man,  on  the  Petition  of  J.  Cottier  and 
others,  Executors  of  the  last  Will  and  Testament  of  Evan  Moore,  deceased.  The 
Petition  stated  that  they  had  inventoried  and  sold  the  goods,  chattels  and  effects  of 
the  deceased,  and  found  that  the  same,  or  the  proceeds  thereof,  were  very  deficient 
to  pay  and  discharge  the  several  debts  and  legacies,  and  other  lawful  claims  and 
demands  against  the  same.  That  the  deceased  was  at  the  time  of  his  death  well 
entitled  and  possessed  of  certain  real  estate  within  the  Island,  which  was  subject 
to  make  up  the  said  deficiency  in  the  goods  and  effects  of  the  deceased,  but  the  same 
could  not  be  sold  or  otherwise  disposed  of  for  that  purpose,  without  the  judgment 
or  authority  of  the  temporal  Court:  and  that  the  Petitioners  were  unable  to  obtain 
such  authority,  until  the  exact  deficiency  was  ascertained,  certified  and  adjudged 
by  the  Vicar-General ;  and  prayed  that  the  amount  of  the  personal  assets,  with  the 
debts  and  other  legal  claims  and  charges  against  the  same  might  be  ascertained 
and  settled,  and  the  e.xact  deficiency  adjudged  and  certified,  so  that  the  Petitioners 
might  be  enabled  to  charge  the  real  estate  tlierewith. 

The  Petition  came  on  for  hearing  on  the  '24th  of  July  1789,  and  was  continued 
to  the  1st  of  August,  and  further  to  29th  of  October  1789,  when  upon  hearing  and 
it  appearing  as  alleged,  it  was  Ordered  that  the  Register  deduct  from  the  amount  of 
the  inventory  and  account  sale  of  the  personal  estate  of  the  deceased,  his  funeral 
expenses,  Court  fees,  taxed  costs  and  expenses  for  the  administration  of  his  estate, 
and  other  debts  which  have  a  priority  of  payment  by  law,  and  afterwards  distribute 
the  remainder  of  the  said  amount,  penny-pound-like,  amongst  the  creditors  of  the 
said  Evan  Moore,  who  have  legally  entered  and  proved  their  claims  against  his 
estate ;  and  it  was  likewise  further  Ordered,  that  in  case  there  should  remain  any 
surplus  after  such  distribution,  that  the  said  Registrar  do  distribute  the  same, 
pari  passu,  amongst  the  legatees  of  the  said  Evan  Moore. 

1797. — February  .3. 

II.  An  Order  made  on  the  Petition  of  A.  Sayle  and  J.  Corkill,  two  of  the 
creditors  of  Robert  Kelly,  decea.sed.  The  Petitioners  stated  that  they  had  entered 
and  proved  their  claims,  and  had  obtained  orders  of  the  Court  for  the  same,  which 
orders  were  put  into  the  hands  of  the  summoner  to  execute,  who  was  stopped  by  an 
order,  granted  on  the  petition  of  the  Executrix  of  Robert  Kelly :  that  the  said 
Executrix  had  taken  no  steps  to  have  a  settlement  made  of  the  goods  and  effects  of 
the  deceased,  so  that  before  long,  there  would  be  no  goods  or  eff'ects  to  lie  had  to 
pay  the  just  debts  of  the  deceased,  which  caused  the  petitioners  to  apply  to  the  Court 
for  relief,  and  prayed  that  the  Executrix  may  show  cause  why  a  distribution  should 
not  be  made,  and  the  debts  paid,  and  in  default,  that  the  said  orders  obtained  by  the 
petitioners,  might  be  enforced.  The  Petition  having  come  on  for  hearing  on  the 
day  above  mentioned,  it  was  Ordered  that  the  Executrix  should,  within  the  space  of 
one  calendar  month,  complete  and  perfect  a  full,  true,  and  just  inventory  and 
account  sale  of  all  and  singular  the  goods,  rights,  credits,  chattels  and  effects  of  tlie 
said  Robert  Kelly,  deceased,  and  exhil)it  the  same  in  the  Episcopal  Registry,  and 
that  the  Registrar  should  immediately  afterwards,  (in  case  there  should  not  be  a 
suflSciency  of  assets,  for  the  full  payment  and  satisfaction  of  all  the  said  Robert 
Kelly's  just  debts,)  deduct  from  the  amount  of  the  estate  of  the  said  Robert  Kelly,  all 
such  debts  as  had  a  priority  of  payment  therefrom,  and  afterwards  distribute  the 
remainder  of  the  said  estate  pcnny-pouiid-like  amongst  all  the  connnon  creditors  of 
the  said  estate,  and  (hat  the  Executrix  do  forthwith  pay  unto  them  their  respective 
dividends  thereof  ascertained,  and  struck  by  the  said  Registrar,  in  manner  afore- 
said ;  otherwise  that  she  be  connnittcd  to  prison,  tiiero  to  remain  until  she  yield  due 
obedience  thereto,  and  pay  all  fees. 
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Inland,  by  the  Respondents  against  the  Appelhuit,  as  Administrator  of  Riiliai'd 
Jackson,  in  order  to  make  him  personally  liable  to  the  full  [186]  amount  of  the  debts 
due  from  the  deceased,  on  the  ground,  fir.sf,  that  he  had  illegally  disposed  of  part  of 
the  estate,  by  private  contract,  and  secondly,  that  he  had  received  monies  for  which 

1804.— September  21. 

III.  Order  made  by  dismissing  an  order  to  stay  a  proceeding  under  a  previous 
order,  obtained  by  the  widow  of  one  John  Rogerson,  deceased,  against  the  adminis- 
trator of  his  estate,  and  directing  payment  to  her  of  the  amount  of  her  order 
obtained  against  him,  forthwith  with  costs. 

1804.— Noveniber  23. 

IV.  A  like  order  annulling  a  previous  order  of  suspension,  obtained  by  the 
Executors  of  W.  Quirk  against  enforcing  an  order  for  the  payment  of  the  sum  of 
£32,  the  amount  of  a  debt  proved  against  the  estate,  on  the  ground  that  the  estate 
was  insufficient  for  the  payment  of  the  debts  due  and  owing  therefrom ;  the 
Petitioner,  (a  creditor,)  undertaking  to  refund,  and  give  security  (see  1  Oughton, 
369,  370;  Higgins  v.  Higgins,  4  Hagg.  242)  to  repay  so  much  of  the  said  sum,  if  any, 
as  would  make  the  payment  to  be  made  to  the  Petitioner  equal  to  the  payments  to  be 
made  to  the  other  creditors,  in  proportion  to  their  respective  demands,  in  case  the 
estate  should  prove  insufficient  for  payment  of  the  debts  due  and  owing  thereby. 

1805.— August  16. 

V.  Order  made,  dismissing  a  petition  presented  by  the  Executor  of  Philip 
Garrett,  praying  for  the  suspension  of  an  order  upon  him  for  payment  of  a  legacy, 
on  the  allegation  that  the  estate  of  the  Testator  was  insufficient  to  discharge  the 
debts,  and  that  the  legatee  had  neglected  to  prosecute  his  claim  for  more  than  two 
years,  and  having  absconded  from  the  Island,  could  not  be  served  with  jsrocess  under 
the  order  of  suspension. 

1806.— March  7. 

VI.  Order  made  upon  the  petition  of  Mylchreest  and  others,  Churchwardens  of 
the  parish  of  German  against  Halsal,  Executor  of  Myloorry  or  Morriiou  deceased, 
for  payment  of  the  sum  of  £5  with  costs,  being  the  amount  of  a  legacy  bequeathed  by 
Myloorry  to  the  poor  of  the  parish  of  German.  The  Petition,  after  stating  the 
particulars  of  the  bequest  and  the  refusal  of  the  Executor  to  pay  the  same  on  the 
ground  of  insufficiency  or  a.ssets,  alleged  that  he  had  not  returned  a  full  and  perfect 
inventory,  and  prayed  that  he  might  be  so  ordered,  the  Petitioner  undertaking  to 
prove,  if  a  sufficient  inventory  was  returned,  that  the  assets  would  be  amply  sufficient 
to  pay  the  said  legacy.  Witnesses  were  examined,  and  evidence  taken  in  support 
of  the  Petition,  whereupon  the  Court  made  the  order  as  prayed. 

1806.— July  31. 

VII.  Order  made  upon  the  Petition  of  Mylrea,  one  of  the  creditors  of  Radcliffe 
deceased,  against  Catherine  Inch  and  Henry  her  husljand,  she  being  the  sworn  ad- 
ministratrix of  the  said  Daniel  Radcliffe,  for  the  payment  of  £147  16s.  2d.  British, 
the  amount  of  a  debt  proved  against  the  estate  of  the  deceased  by  the  Petitioner, 
with  costs.  The  Petition  set  forth  the  death  of  Radcliffe,  the  appointment  of 
Catherine  Inch,  then  Catherine  Radclifl'e,  administratrix,  and  the  possession  by  her 
of  all  the  goods  and  effects  of  the  deceased ;  and  alleged  that  there  were  large  sums  of 
money  outstanding  and  due  to  him  at  the  time  of  his  decease,  which  the  adminis- 
tratrix had  refused  or  neglected  to  inventory :  it  then  set  forth  an  order  obtained  by 
the  Petitioner,  against  the  said  Catherine  Inch,  and  her  husband  Henry,  to  return 
an  inventory,  which  having  been  granted  against  the  said  Catherine  only,  could  not 
be  enforced,  and  prayed  that  the  same  might  be  extended  against  Henry  Inch  as  well 
as  Catherine  his  wife,  and  for  further  relief.  The  Petition  having  stood  over,  was 
oi'dered  to  come  on  for  hearing  the  day  above-mentioned,  when  the  Petitioner  was 
to  be  prepared  to  substantiate  any  claim  he  might  have  upon  or  against  the  estate 
of  the  deceased  :  the  Petition  having  come  on,  witnesses  were  examined,  and  exhibits 
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he  had  not  accounted  [187]  in  his  inventory,  particularly  a  sum  of  £25  which  he 
took  out  of  the  desk  of  the  deceased,  and  the  Petition  stated  that  the  accounts  were 
false  and  fraudulent,  inasmuch  as  he  had  not  made  a  return  of  goods  and  [188] 
effects,  as  by  law  he  was  bound  to  do.  Depositions  were  taken  in  the  cause,  and  the 
Vicar-General  pronounced  his  judgment,  that  the  defendant  below  had  made  himself 

taken  in  support  of  the  allegations,  and  in  proof  of  the  debt  claimed,  and  the  order 
made  as  above  set  forth. 

1806.— September  12.     • 

VIII.  Order  made  in  a  cause  wherein  the  creditors  of  the  estate  of  Isabella 
Quirk  were  plaintiffs,  and  Catherine  Kewley  the  Executrix  of  the  estate  of  the  said 
Isabella  Quirk  was  Defendant,  stating  that  upon  the  hearing  of  the  cause,  it 
appearing  to  the  Court  that  the  estate  of  the  Defendant  was  not  sufficient  to  pay  her 
debts,  it  was  therefore  ordered  and  adjudged  that  the  Deputy  Registrar  should 
deduct  from  the  amount  of  the  estate  the  debts  that  had  priority  of  payment  out 
of  the  same,  and  afterwards  proportion  and  distribute  the  remainder  thereof,  pari 
passu,  amongst  the  common  creditors  of  the  said  estate,  who  have  legally  entered 
and  proved  their  claims  against  the  same;  and  that  the  Defendant  should  im- 
mediately afterwards  pay  unto  them  their  respective  dividends  thereof,  so  pro- 
portioned and  ascertained  by  the  said  Registrar. 

1808.— September  22. 

IX.  Order  made  on  the  Petition  of  Corlett,  who  had  obtained  an  order  or  judg- 
ment for  the  sum  of  £30  14s.  Did.  against  John  Costain  as  administrator  of  the  estate 
of  Robert  Costain,  for  removing  the  suspension  of  the  said  order  or  judgment,  which 
was  thereby  directed  forthwith  to  be  enforced,  with  costs. 

1809.— November  9. 

X.  Order  made  on  the  Petition  of  Bridson,  one  of  the  creditors  of  Margaret 
Moore  deceased,  against  Thomas  Moore,  Executor  or  Administrator  de  son  tort  of 
the  said  Margaret  Moore,  for  payment  of  the  sum  of  £34  19s.  4d.,  due  from  her 
estate  to  the  Petitioner,  with  costs.  The  Petition  stated  that  the  said  Margaret 
Moore  died  intestate  and  indebted  to  the  Petitioner  ;  that  the  said  Rol)ert  Moore 
had  possessed  considerable  sums  of  money,  which  were  the  effects  of  the  said  Margaret 
Moore,  l)ut  had  not  taken  out  letters  of  administration  or  returned  to  the  proper 
Registry  any  account  of  his  proceedings  in  the  premises,  by  reason  whereof  the 
Petitioner  was  advised  that  an  Executor  or  Administrator  in  his  own  wrong  was 
subject  to  the  full  payment  of  the  debts  of  the  said  Margaret  Moore,  and  prayed 
that  he  might  be  ordered  to  pay  the  Petitioner  the  amount  of  his  demand,  or  that  he 
might  be  compelled  to  sue  out  letters  of  administration,  or  that  some  other  proper 
person  might  be  appointed  Administrator  of  the  effects  of  the  said  Margaret  Moore. 
The  Petition  was  ordered  to  stand  over  for  the  special  examination  of  witnesses,  and 
having  come  on  for  final  hearing  on  the  day  above  mentioned,  it  appearing  to  the 
Court  that  the  said  Robert  Moore  was  an  Executor  in  his  own  wrong,  it  was  ordered 
as  prayed  and  above  set  forth. 

1811.— February  21. 

XI.  Ordfr  dismissing  the  Petition  of  Garrett,  a  creditor  of  the  estate  of 
Elinor  Corrin,  deceased,  against  John  Cowle,  the  Executor  of  the  said  Elinor  Corrin, 
on  the  ground  that  the  allegations  of  an  insufficient  inventory  having  been  returned, 
were  not  proved. 

1816.— October  10. 

XII.  Order  made  on  the  Petition  of  William  Kelly,  the  Deputy  Summoner- 
General  (to  whom  the  goods  and  effects  of  Sarah  White,  deceased,  had  been  handed 
over  Ijy  a  previous  order  of  the  Court,  to  be  inventoried,  and  sold  for  the  lienefit  of 
the  creditors,)  against  an  order  of  commitment  obtained  by  Green,  one  of  the  credi- 
tors of  the  deceased,  who  had  dul)'  entered  and  proved  his  debt,  and  prayed  that  he 
might  be  discharged  out  of  custody,  and  for  an  act  of  distribution  of  the  estate, 
pari  passu,  among  the  creditors.  The  Petition  was  in  the  usual  form,  and  contained 
the  usual  allegation,  except   tlint    it   alleged  tliat   in   cniisciiuonce  of  tlie  Executors 
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personally  lial)lL'  to  the  cifilitors  in  [189]  nut  Ijaving  properly  itdiuinistered  tlie 
estate.  From  this  judgment  tiiere  was  an  appeal  to  the  Licutcnant-flovernor,  and 
on  the  18th  February  1836,  the  Judgment  was  affirmed  with  costs:  and  a  further 
appeal  took  place  to  his  late  Majesty  in  Council. 

[190]  Tlie  first  (juestion  to  he  disposed  of  is,  wliat  is  tlie  law  of  the  Island  as  to 

named  in  the  will  of  the  deceased,  disagreeing  as  to  the  Executorship  thereof,  the 
Petitioner  in  his  official  capacity  as  Deputy  Sunimoner-General,  was  deputed  as 
before  stated:  it  appeared  that  no  inventory  had  been  returned,  nor  distriliution 
made  of  the  deceased's  estate,  though  the  Petitioner  admitted  liaving  received  some 
portions  thereof,  out  of  which,  he  had  paid  Green  on  account  of  his  debt,  and  as  it 
was  alleged,  as  much  as  his  distributive  share  would  amount  to,  when  the  inventory 
should  be  returned,  and  the  estate  realized.  The  Court  dismissed  the  Petition, 
thereby  confirming  the  order  of  commitment,  and  fixing  the  Petitioner  with  the 
full  amount  of  the  debt. 

1817.— January  31. 

XIII.  Order  on  the  Petition  of  Leatliam,  a  creditor  of  Beatson,  deceased,  against 
Harrison  and  Leigh,  administrators,  for  payment  of  £286,  with  interest  and  costs. 
The  Petition  stated  a  previous  order,  or  a  judgment  for  the  said  debt,  and  the 
refusal  of  the  administrators  to  pay  the  same,  on  the  ground  of  the  insufficiency  of 
assets,  and  alleged  that  the  deceased  had,  during  his  lifetime,  carried  on  an  exten- 
sive business  in  i^artnership,  from  which  considerable  profits  were  derived,  and  a 
large  sum  due  at  the  time  of  his  death,  no  account  of  which  however  had  been  rendered 
by  the  administrators  in  their  inventory  of  the  deceased's  effects.  The  order  for 
payment  was  made  as  above  stated,  the  Administrators  not  having  returned  an 
inventory  or  appraisement  of  such  partnership  matters,  or  otherwise  so  conducted 
themselves  in  the  management  of  the  estate,  as  to  exonerate  them  from  the  payment 
of  any  part  of  the  Petitioner's  claim,  and  order  against  them,  of  which  the 
Petitioner  was  declared  entitled  to  enforce  payment  to  the  full  amount. 

1818.— December  16. 

XIV.  Order  on  the  petition  of  Cubljon  and  Quaggin,  administrators  of  Robert 
Cubbou,  deceased.  The  Petitioners  stated  the  personal  estate  of  the  deceased  to  lie 
insufficient  for  the  pa3fment  of  the  demands  proved  and  established  against  the 
same,  and  prayed  that  the  proper  officer  might  be  ordered  to  make  an  equal 
distribution  to,  and  amongst  the  creditors,  deducting  any  preferable  claim ;  the 
order  was,  that  the  Episcopal  Registrar  proceed  to  make  an  account  or  statement 
of  the  said  personal  estate  and  assets,  and  also  of  the  debts  proved  against  the  same, 
and  that  he  make  an  act  of  distribution  of  tlie  net  proceeds  of  the  said  estate  and 
effects  among  the  several  creditors,  pari  jmssu,  or  in  such  proportions  as  they  should 
appear  entitled  to  the  same,  and  that  upon  payment  to  the  said  creditors  of  their 
respective  dividends  or  sha^i'es  of  the  said  ]jersonal  estate  and  assets,  all  orders  as 
in  favour  of  the  said  creditors  against  the  Petitioners,  and  all  proceedings  thereon 
be  stayed  and  suspended,  so  far  as  appertaineth  to  the  jurisdiction  of  the  Ecclesi- 
astical Court. 

182.3.— October  25. 

XV.  Order  made  on  the  Petition,  of  Cowley,  son  of  Daniel  Cowley,  deceased, 
against  Kneale  and  Cowley,  tlie  sworn  and  acting  administrators  of  the  estate  of  the 
said  Daniel  Cowley.  The  petition  stated  an  application  made  by  the  Petitioner,  to 
compel  the  Administrators  to  render  an  account  of  their  proceedings — that  an  account 
was  accordingly  returned  by  them,  which  upon  the  face  of  it  was  fraudulent  and 
erroneous.  'That  Petitioner  therefore  presented  another  Petition,,  impeaching  the 
said  account,  which  the  Administrators  at  first  and  for  a  long  time  defended,  but 
ultimately  obtained  permission  to  withdraw, — that  thereupon  they  put  in  a  new 
account  which  the  Petitioner  impeached  as  more  fraudulent  and  erroneous  than  that 
previously  rendered,  as  was  proved  by  the  depositions  taken  in  the  cause ;  and  prayed 
that  the  Administrators  might  be  presented  for  their  repeated  contempts  in  giving 
false  and  fraudulent  accounts  of  their  transactions,  and  that  they  might  be  im- 
prisoned until  tliev  did  justice,  and  further  that  proceedings  might  be  had  against 

81 


Ill  MOORE,  191  JACKSON  V.    WILSON  [1838] 

the  liability  of  personal  representatives,  and,  secondly,  whether  the  facts  proved  are 
sufficient  to  bring  the  case  within  the  rule  of  law,  and  to  warrant  the  Judgment  com- 
plained of. 

[191]  There  appears  to  be  no  statute  or  written  treatise  ofl  the  law  of  the  Island,* 
in  which  tlie  liability  of  Executors  and  Administrators  is  laid  down:  but  from  the 

their  bail  in  their  default,  and  for  costs  ;  upon  hearing  which  Petition,  the  Adminis- 
trators were  ordered  to  return  into  the  Episcopal  Registry  a  full,  true  and  amended 
inventory  of  the  goods  and  chattels  of  the  personal  estate  of  the  deceased,  and  it 
appearing  to  the  Court  that  the  former  inventories  were  fraudulent  and  evasive,  the 
Administrators  were  thereby  ordered  to  pay  all  the  costs  incurred  from  the  time  when 
the  first  inventory  was  returned. 

1827.— June  27. 

XVI.  Order  for  the  distribution  of  the  estate  of  William  Banks,  deceased,  by  the 
Episcopal  Registrar.  The  Petition  was  presented  by  the  Administrators,  stating  the 
insufficiency  of  assets  as  appeared  by  the  return  already  made  by  them,  and  where- 
upon the  order  was  made  as  prayed.  This  order  was  followed  by  an  order  of  the  16th 
of  August  1833,  made  upon  the  Petition  of  the  Administrators,  for  the  distribution 
by  the  Registrar  of  a  sum  of  money  received  by  them  on  account  of  the  estate  of  the 
deceased,  subsequent  to  the  order  of  1827,  and  brought  by  them  into  Court. 

1833. — January  31. 

XVII.  Order  of  the  Staff  of  Government  in  Court  of  Appeal,  in  the  Island,  con- 
firming a  previous  order  of  the  Consistorial  Court,  for  the  stay  of  execution  upon  a 
judgment  obtained  by  Elizabeth  Pearson,  representative  of  Eunice  Pearson, 
deceased,  against  Thomas  Moore,  as  Administrator  of  Margaret  Moore,  de- 
ceased, for  the  sum  of  £100.  The  Petition  which  was  presented  'oy 
Thomas  Moore,  stated  an  order  of  the  Consistory  Court  obtained  against 
him  in*  1833,  for  recovery  of  the  aforesaid  sum  of  £100,  with  interest  from 
1802,  the  amount  alleged  of  a  debt  due  on  a  promissory  note  given  by  Margaret 
Moore,  the  grandmother  of  Thomas  Moore,  and  whose  personal  representative  he 
was,  and  William  Harper,  to  Eunice  Pearson,  deceased  :  the  proceedings  commenced 
in  1789,  and  had  been  pending  until  1830,  and  the  Petition  prayed  a  suspension  of 
the  order  on  the  ground  of  the  insufficiency  of  the  assets  in  the  hands  of  the  personal 
representative  of  Margaret  Moore.  The  original  order  was  suspended  pending  the 
hearing  of  the  Petition  which  was  ultimately  dismissed  with  costs,  and  that  order 
confirmed  by  the  Court  of  Appeal. 

1838.— March  8. 

XVIII.  Order  on  petition  of  Karran,  sworn  Administrator  of  the  estate  of  Clague, 
deceased,  alleging  the  insufficiency  of  the  estate  to  pay  the  several  creditors  who  have 
proved  their  debts,  that  the  Episcopal  Registrar  make  distribution  among  the 
creditors. 

*  The  absence,  as  noticed  by  Mr.  Baron  Parke,  of  any  Statute  or  treatise  respecting 
the  liabilities  of  Executors  and  Administrators,  and  the  mode  of  distributing  the 
estate  of  a  deceased  in  the  Isle  of  Man,  has  induced  the  Editor  to  make  such  inquiry 
into  the  subject  as  the  scanty  materials  respecting  the  laws  and  customs  of  the  Isle 
of  Man  enabled  liim  ;  the  result  of  which  he  ventures  to  append.  The  works  consulted 
have  been  the  Reports  of  the  Commissioners  of  Inquiry  for  the  Isle  of  Man,  1792  and 
1805  ;  Stowell's  Aliridgment  of  the  Statutes  of  the  Lsle  of  Man,  1792  ;  The  Lex  Scripta 
of  the  Isle  of  Man,  1819;  The  Statutes  of  the  Isle  of  Man  compiled  and  arranged  by 
Mills,  1821,  continued  by  (ieneste,  1832,  and  Jeffcott,  1836;  and  Johnston's  Juris- 
prudence of  the  Isle  of  Man.  Tiie  Editor  lias  also  liad  the  opportunitj'-  of  looking 
through  tlie  collection  of  laws  and  precedents  Tuade  in  1686,  by  Deemster  Parr,  a  MS. 
work  of  great  authority,  and  wliich  is  received  and  acted  on  by  the  Courts  in  the  Isle 
of  Man,  and  by  the  Privy  Council.  See  Cniti.  v.  Cain,  2  Moore's  Privy  Council  Cases, 
222. 

In  these  authorities  it  is  stated,  that  by  the  ancient  law  of  the  Island  the  Ecclesi- 
astical Court  has  jurisdiction  in  all  causes  respecting  Wills  or  concerning  legacies 
or  debts  of  a  deceased,  and  that  the  proceedings  in  that  Court,  when  not  otherwise 
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information  of  which  we  have  availed  ourselves,  of  the  Clerk  of  the  Rolls  of  the  Island, 
and  from  several  judgments  of  the  Ecclesiastical  Court,  it  appears  that  [192]  an 
executor  or  aduiinistrutor,  is  liable  for  the  full  amount  of  the  debts  of  the  deceased, 
firs/,  if  he  be  executor  tie  son  tori  (ante,  No.  x.),  seroiu/li/,  unless  he  returns  an 
inventory  of  the  assets  of  tlie  deceased  to  the  Epis-[193]-copal  Registry,  as  he  is 

noticed  by  the  local  laws,  are  regulated  conformably  to  those  in  England,  "  jiixta 
legem,  diviimm  et  canones  sanctce  ecclesia  "  (Johnson's  Juris.  Isle  of  Man,  91  ;  Isle  of 
Man  Rep.  App.  C.  No.  3). 

With  raspect,  however,  to  tliis  peculiar  branch  of  the  jurisdiction  of  tlie  Ecclesi- 
astical Courts  in  the  Island,  the  proceedings  cannot  be  determined  by  any  analogy 
to  the  course  of  the  Ecclesiastical  Courts  here.  For  the  Court  of  Chancery  in  England 
having  exclusive  jurisdiction  over  trusts,  and  as  incident  thereto,  being  accustomed 
to  take  accounts  and  to  marshall  and  distribute  the  assets  of  a  deceased  ;  ha,s  exercised 
since  the  time  of  the  Connnonwealth  {Dicks  v.  Smith,  5  T.R.  690;  Toller's  Executors, 
479  ;  Williams's  Law  of  Executors  and  Administrators,  1584),  a  concurrent  jurisdic- 
tion with  the  Ecclesiastical  Courts  in  the  administration  of  debts  and  legacies,  and 
there  being  no  Statute  directing  resort  in  the  first  instance  to  the  Spiritual  Court, 
the  Courts  of  Equity  have  virtually  sujierseded  the  authority  of  the  Ecclesiastical 
Courts  in  such  cases. 

For  the  law,  therefore,  said  to  prevail  in  the  Isle  of  Man  we  mu.st  look  to  the  law 
and  the  practice  of  the  Spiritual  Courts  anciently  existing  here,  and  for  the  manner 
of  proceeding,  to  that  which  appears  to  have  heen  the  course  of  those  Courts,  modified 
or  altered  hj  the  statutes  of  the  Island,  and  the  decision  of  the  Manks  Tribunals. 

The  limits  of  a  Note  must  confine  the  inquiry  to  the  particular  law  established  by 
the  case  in  the  text. 

It  is  well  known  that  at  a  very  early  period  of  the  history  of  this  country  the  Civil 
and  Ecclesiastical  Courts  were,  for  a  time,  united  ;  that  the  cognizance  of  testamentary 
causes  in  the  Ecclesiastical  Courts  is  dated  from  that  period  ; — that  they  afterwards 
became  separate,  and  that  the  latter  adopted  the  laws  of  Rome,  that  is,  the  Civil  Law, 
as  the  rule  of  their  proceedings. 

It  is  to  that  law,  therefore,  we  must  look  for  the  history  of  the  executor's  lialjility 
and  the  origin  of  tlie  benefit  of  inventory  (3  Bl.  Com.  61,  2,  3  ;  4  Bl.  Com.  421,  2). 

By  the  Civil  Law  the  heir  was  the  miiversal  successor  to  all  the  property  of  the 
deceased,  without  reference  to  its  being  real  or  personal  (1  Brown's  Civil  Law,  344; 
Domat.  Book,  tit.  1,  s.  5,  p.  592),  and  that  whether  he  was  heir  by  institution,  hares 
factus  or  succeeded  ah  intestatu,  as  liceres  nafus ;  but  the  efi'ect  of  the  succession  in 
either  character,  was  to  render  him  personally  liable  for  the  debts  and  engagements 
of  the  deceased,  either  singly  or  in  respect  to  that  part  of  the  inheritance  to  which  he 
succeeded  (Cod.  lib.  4,  tit.  2^  L  1 ;  Voet.  lib.  28,  tit.  8,  n.  27  ;  lib.  29,  tit.  2,  n.  20).  He 
might,  however,  if  he  thought  fit,  release  himself  from  the  liability  by  repudiating  the 
succession  (Dig.  lib.  29,  tit.  2,  1.  18) :  and  was  allowed  a  time  j((.s  deliberandi  to  decide 
upon  accepting  it  (Dig.  lib.  28,  1.  4,  s.  1,  2,  1.  2,  3,  4  ;  Cod.  lib.  6,  tit.  30,  1.  9, 1.  19)  :  but 
having  once  adiated  or  accepted  the  inheritance  he  became  liable  in  soUditni,  to  all  the 
creditors  and  legatories  of  the  deceased  (Cod.  lib.  6,  tit.  30,  1.  19  ;  Voet.  lib.  28,  tit.  b, 
n.  27). 

To  prevent  the  hardship  that  arose  from  this  personal  liability,  where  the  estate, 
notwithstanding  the  opportunities  given  for  enquiry  during  the  tempus  deliberandi, 
turned  out  to  be  insolvent,  a  law  was  passed  by  Justinian,  which  permitted  the  heir 
to  accept  the  succession  w'ith  a  liability  only  to  the  extent  of  the  property  of  the 
deceased  (Cod.  lib.  6,  tit.  30,  1.  22  ;  Voet.' lib.  28,  tit  8,  n.  13). 

This  was  termed  adiating  the  succession  with  benefit  of  inrenfori/,  it  being  an 
express  condition  of  this  privilege  that  the  heir  should  exliibit  an  inventory  within 
a  reasonable  time,  of  all  the  property,  moveable  and  immoveable,  in  the  possession 
or  controul  of  the  deceased,  or  to  which  he  w'as  entitled  at  the  time  of  his  death  (Dig. 
lib.  5,  tit  3,  1.  19  ;  Cod.  lil).  6,  tit.  30,  L  22,  s.  2,  3,  11 ;  Noule.  1.  2,  s.  1). 

If  the  heir  fraudulently,  or  as  it  was  termed  dolo  malo,  excluded  from  the  inventory 
any  part  of  the  property,  he  forfeited  double  its  amount,  or  was  debarred  the  benefit  of 
inventory  (Cod.  lib.  6,  tit.  30,  1.  22,  s.  10 ;  Dig.  lib.  35,  tit.  2, 1.  24  ;  lib.  34,  tit.  9,  1.  6 ; 
Voet.  lib.  28,  tit  2,  n.  16  ;  Domat  B.  1,  T.  2,  s.  5). 

The  early  Ecclesiastical  Courts  adopted  these  principles,  and  applied  the  rules  to 
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sworn  to  do,  at  the  time  the  Will  is  proved  (ante,  Nos.  vii.  xi.  and  xii.) ;  and,  thirdly, 
if  there  be  a  fraudulent  omission  in  the  inventory  of  any  part  of  the 
assets  of  the  deceased  of  which  the  Executor  or  Admi-[194]-nistrator  had 
taken  possession  {aiite,  No.  xiii.).  W'hether  a  mere  omission,  not  being 
fraudulent  to  insert  all  the  assets,  would  have  that  effect,  it  is  not  neces- 
sary   to    decide;    but    it    would    seem    that    it    would    not    (riM^e,  Nos.  ii.  v.  xiii. 

Executors,  who,  in  the  Spiritual  Courts,  are  the  representatives  of  a  deceased,  requir- 
ing them,  on  accepting  the  executorship,  in  the  first  instance,  to  cause  an  inventory  to 
be  made  of  the  deceased's  effects,  before  probate,  or  at  least  before  administering  the 
effects,  which  thev  were  to  swear  to  (Swinb.  pt.  6,  s.  5,  6  ;  pt.  7,  pi.  1,  2,  3.  2  Vol.  p.  756. 
Ed.  1803:  1  Ought,  tit.  233,  .s.  2,  note  1,  3  ;  rhiUipn  v.  BignelJ,  1  Phill.  240);  or  in 
default  they  were  liable  to  be  punished  at  the  discretion  of  the  Bishop  or  Ordinary 
(Consist,  of  Othobon,  Athem.  107;  Liud.  176;  4  Burns'  Ecc.  Law,  405,  418-19):  the 
reason  being  least  the  Executor  being  disposed  to  deal  unfairly,  should  defraud  the 
creditors  or  legatees  by  concealing  the  goods  of  the  deceased  ;  and  the  penalty  is  thus 
stated  by  Swinburne : — "  If  the  Executor  enter  to  the  Testator's  goods  and  will  make 
no  inventory  thereof,  then  may  every  legatee  recover  his  whole  legacy  at  his  hands, 
for,  in  this  case,  the  law  presumetli  that  there  is  sufficient  goods  t-o  pay  all  the 
legacies,  and  the  Executor  doth  secretly  and  fraudulently  substract  the  same  "  (Swinb. 
pt.  3,  pi.  8,  vol.  i.  p.  324). 

But  if  he  made  and  exhibited  an  inventory  on  oath,  he  was  no  further  accountable 
than  for  what  was  contained  in  the  inventory,  unless  the  creditors  or  legatees  could 
prove  there  were  more  goods  belonging  to  the  succession,  in  which  case  the  Executors 
or  Administrators  were  obliged  to  charge  themselves  therewith.  Hence  all  Executors 
and  Administrators  in  England  were  allowed  the  benefit  of  inventory,  and  were 
supposed  to  accept  the  succession  always  under  that  benefit  (Domat.  B.  1,  T.  2,  s.  1  ; 
Swinb.  on  Wills,  Part  3,  s.  17). 

By  the  Statute  21  Hen.  VIII.  c.  v.  s.  4,  Executors  and  Administrators  are  directed 
to  make  or  cause  to  l>e  made,  a  true  and  perfect  inventory  of  all  the  goods,  etc.,  and 
deliver  the  same  upon  oath  to  the  Ordinary,  etc.  ;  and  by  the  22nd  and  23rd  Car.  II. 
c.  10,  an  Administrator  must  enter  into  a  bond  with  sureties,  conditioned  among 
other  things,  for  exhibiting  into  the  Registry  of  the  Court,  at  or  before  a  day  specified, 
a  like  inventory.  The  effect  of  these  .Statutes  has  been  to  supersede,  for  the  most  part, 
the  practice  of  exhibiting  inventories  at  all  in  the  Ecclesiastical  Courts  ;  the  Temporal 
Courts  having  held  on  prohibition,  that  under  the  Statute  of  Hen.  VIII.,  those  Courts 
are  merely  ministerial,  and  cannot  inquire  into  the  sufficiency  or  insufficiency  of  the 
inventory,  which  must  be  impeached  in  the  Temporal  Courts  (Ilinton  v.  I'urker,  8 
Mod.  168  ;  Gatrlixide  v.  Orinydon,  3  Burr.  1922;  Henderson  v.  French,  5  M.  and  Sel. 
406  ;  Griffiths  v.  Anthony,  5  Adol.  and  Ell.  623),  where  also  any  breach  of  the  condition 
of  the  bond  given  under  the  Statute  of  Car.  II.  can  alone  be  enforced.  The  return  of 
an  inventory  may,  however,  still  be  insisted  on  in  tlie  Ecclesiastical  Court,  if  required 
at  the  instance  of  any  one  interested,  or  having  an  apparent  interest  in  the  deceased's 
effects  {Phillips  v.  Biqnell,  1  Phill.  241  :  Griffiths  v.  Bennett,  2  Phill.  364). 

Having  thus  stated  the  origin  of  the  Executor  or  Administrator's  liability  and 
pi'otection  in  our  Spiritual  Courts,  from  whence  the  law  of  the  Ecclesiastical  Courts 
in  the  Isle  of  Man  is  said  to  be  borrowed,  we  now  pass  to  the  consideration  of  the 
jurisdiction  of  the.se  Courts,  and  the  form  of  proceeding  therein,  as  founded  on  the 
Acts  of  Tynwald  and  the  customary  law  of  the  Island. 

In  a  return  made  by  the  Deemster  and  twenty-four  Keys,  a.d.  1609,  it  is  recited 
that,  by  the  ancient  laws  of  the  Island,  the  Vicar-General  or  Spiritual  Courts,  ought 
not  to  intermeddle  with  any  manner  of  debt,  or  for  proving  of  Wills  longer  than  for 
a  twelvemonth  and  a  day  from  the  day  of  the  death  of  a  party  ;  and  afterwards  it  is  to 
be  heard  and  tried  in  the  Temporal  Courts;  and  further,  if  any  debt  be  challenged 
in  the  Temporal  Court  to  be  due  from  any  dead  person,  "  we  find  it,"  says  the  return, 
"  not  recoverable  in  law  unless  the  same  was  within  the  twelvemonth  and  a  day, 
claimed  for  in  the  Spiritual  Court"  (Mills'  Stat.  p.  80;  Isle  of  Man.  Ppt.  (a)  22). 

Notwithstanding  the  rule  above  referred  to,  a  process  appears  to  have  afterwards 
prevailed  in  the  island,  of  dating  the  time  for  entering  claims  against  the  estate  of  a 
deceased  from  tlic  grant  of  a  iiroliate  instead  of  the  doatli  of  the  juirty,  and  to  remedy 
this  the  act  of  Tynwald  of  1G65  was  passed,  by  which  proliate  was  to  be  obtained, 
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XV.);  and  that  [195]  tlie  Executor  would  Iiu  entitled  to  amend  his  inventory.  On  the 
other  hand,  it  i.s  clear  from  the  precedents  {ante,  Nos.  i.  vii.  xiv.  xvi.  xviii.)  furni.shed 
on  the  part  of  the  Appellant,  that  the  Court  is  in  the  habit  of  ordering  a  distribution. 
pro  rata,  [196]  amongst  the  creditors,  where  the  assets  are  insufficient,  and  not 
fixing  the  Executor  or  Administrator  with  the  full  amount;  but  in  these  cases  it  is 

"  within  three  months  next  after  the  death  of  the  party  upon  pain  of  fine  and  severe 
punishment,  on  the  persons  or  parties  that  should  fail  in  tlie  performance,  or  neglect 
the  same  after  due  and  lawful  notice  and  summons  given  by  the  Officers  of  the 
Spiritual  Court  appointed  in  such  matters :"  And  it  was  further  enacted  that,  "  tlu' 
time  for  intermeddling  with  the  debts,  and  for  entering  claims,  and  proving  the 
same  in  the  Sjiiritual  Court  for  the  future  should  lie  within  twelve  months  iind  a  day 
after  probate  and  making  of  such  Wills  and  Decrees,  at  the  end  and  term  of  three 
months  aforesaid,  and  not  otherwise"  (Mills'  Stat,  of  Man,  129,  KU). 

No  period  being  limited  for  the  commencement  of  actions,  except  after  the  decease 
of  a  party  indebted,  it  appears  to  have  become  a  very  general  practice  to  postpone 
the  assertion  of  claims  until  the  death  of  the  party,  the  alleged  debtor,  and  then  to 
institute  a  suit  in  the  Ecclesiastical  Court  against  his  personal  representatives. 
This  suit  being  founded  and  proceeding  entirely  on  the  oath  of  the  creditor,  afforded 
great  opportunity  for  fraud  and  perjury,  and  seems  to  have  Ijeen  so  used:  and  to 
remedy  these  evils  the  Act  of  Tynwald,  a.d.  1738,  for  the  limitation  of  suits,  was 
passed  ;  which  after  reciting  the  inconveniences  alluded  to,  ordained  and  enacted, 
"  That  all  claims  hereinafter  to  be  entered  and  made  in  the  Spiritual  Court  of  the  Isle, 
against  Executors  or  Administrators  of  decedents  for  or  on  account  of  anyof  the  causes 
thereinbefore  mentioned,  and  more  especially  for  debts  or  other  demands  by  what 
nature  soever  without  specialty,  shall  l)e  entered,  prosecuted  and  made  by  claimers 
within  the  Island,  in  one  year,  and  by  persons  beyond  seas  within  three  years  from 
the  Probate  of  the  Will  or  granting  Administration,  and  at  no  time  after,  and  then 
the  cognizance  of  such  claims  so  entered  to  belong  to  the  Temporal  Court  according 
to  the  statute  of  1665  :"  and  the  time  for  bringing  actions  in  the  Temporal  Courts 
was  limited  to  three  years  from  the  cause  of  action. 

Thus  suits  brought  in  the  Ecclesiastical  Courts  against  Executors  or  Adminis- 
trators for  demands  due  from  the  deceased,  can  only  be  so  brought  within  one,  or  in 
case  the  party  claiming  is  beyond  seas,  within  three  years  from  the  granting  of  Pro- 
bate, and  the  cause  of  action  must  have  arisen  within  three  years  previous  to  the 
death  of  the  party  against  whose  estate  the  claim  is  made. 

With  respect  to  the  mode  of  proceeding  in  the  Ecclesiastical  Court,  from  the 
precedents  furnished,  the  following  appears  to  be  the  usual  course.  As  soon  as 
Probate  or  Administration  is  granted,  the  creditor  or  legatee  enters  his  claim  against 
the  estate  (ante,  No.  ii.)  with  the  Registrar  of  the  Court,  and  presents  a  petition  to'the 
Vicar-General,  praying  for  an  order  against  the  Executor  or  Administrator  for  the 
amount  of  the  debt  or  legacy  claimed.  If  the  claim  is  in  respect  of  a  debt,  the  petition 
is  sworn  to  by  affidavit,  whereupon  the  Vicar-General  makes  an  order  upon  the 
Executor  or  Administrator  for  payment  (ante,  No.  xii.).  Notice  of  the  order  thus 
obtained  is  served  upon  the  Executor  or  Administrator,  and  if  not  complied  with, 
the  order  is  placed  in  the  hands  of  the  summoner  of  the  parish,  or  the  sununoner- 
general  to  execute  (ante.  No.  ii.).  The  order  being  in  the  alternative  that  if  not 
obeyed  a  constable  to  go  ;  the  Executor  or  Administrator,  unless  he  take  some  step  to 
suspend  its  operation,  is  liable  to  lie  arrested  if  he  refuse  to  comply  therewith.  If. 
therefore,  he  has  been  unable  to  get  in  the  assets  of  the  deceased,  or  there  is  an  actual 
or  apprehended  deficiency  (ante,  Nos.  i.  xiv.)  in  them  to  satisfy  the  claims  of  the 
legatees,  creditors,  or  either  of  them,  or  the  Executor  or  Administrator  dispute  the 
legality  of  the  debt  or  legacy  claimed,  then  in  any  of  these  cases  he  presents  a 
counter  petition,  setting  forth  the  circumstances,  and  praying  for  a  stay  order  (ante, 
Nos.  iii.  ix.  xvii.  xviii.)  or  inliibition  against  the  order  obtained  by  the  legatee  or 
creditor,  or  if  he  dispute  the  validity  of  the  claim  (ante,  No.  ii.)  altogether,  for  an 
order  to  vacate  such  order.  If,  again,  these  grounds  of  defence  or  either  of  them, 
be  anticipated  by  the  legatee  or  creditor,  he  prays  an.  order  upon  the  Executor  or 
Administrator,  to  administer  or  to  account  (ante,  Nos.  ii.  vi.  vii.  ix.  x.  xv.  xvi.)  and  to 
make  out  or  complete  (if  insufficient)  an  inventory  of  the  goods,  rights,  credits,  chattels, 
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expressly  averred,  or  may  be  inferred  from  the  statements  in  them,  that  [197]  a 
proper  inventory  or  account  of  them  had  been  rendered  to  the  Ecclesiastical  Court. 
Another  precedent  furnished  by  the  Appellants  (ante.  No.  xv.),  shows  that  a  fraudulent 
account  is  not  necessarily  followed  hj  a  decla-[198]-ration  of  the  liability  of  the 
Executor  to  the  f  uU  amount  of  the  debts  ;  but  the  prayer  of  the  Petition  in  that  case 
was  only  for  presentment  of  the  Executor,  for  not  giving  a  proper  account  and  pay- 
ment of  all  the  money  the  Executor  had  misapplied,  and  the  Decree  was  for  an 
amended  inventory  and  costs. 

From  these  sources  of  information,  we  think  that  the  law  of  the  Island  is,  that  if 
there  be  a  fraudulent  omission  of  any  of  the  assets,  of  which  the  personal  repre- 
sentative has  taken  possesssion,  he  is  liable  for  the  full  amount  of  debts,  and  this  law 
has  probably  been  adopted  from  the  civil  law,  particularly  as  modified  by  the  law  of 
Scotland,  where  the  heir  who  enters  is  liable,  if  he  fraudulently  omit  anytliing  from 
the  inventory  which  he  shall  be  found  to  have  intermeddled  with  or  possessed. 

Adopting  this  as  the  rule  of  law,  we  think  that  the  Courts  below  were  warranted, 
by  the  evidence,  in  con-[199]-cluding  that  there  luxd  been  an  omission  from  the 
inventory  of  a  fraudulent  nature.  One  of  the  witnesses  deposes,  that  either  £23  or 
£25  was  taken  out  of  the  desk  in  the  deceased's  bed-room,  on  the  day  of  his  death,  by 
the  Defendant.  There  was  rea.sonable  evidence  that  it  was  the  deceased's  desk,  and 
that  the  Defendant  below  had  no  access  to  it  in  his  lifetime,  and  all  mention  of  that 
sum  is  omitted  in  the  account  rendered  by  the  Defendant. 

This  evidence,  if  believed  (and  there  is  no  reason  to  disbelieve  it),  called  for 
explanation  by  the  Defendant,  and  as  no  explanation  was  given,  or  attempted  to  be 
oiven,  the  Courts  below  were  fully  warranted  in  considering  that  this  sum  was 
omitted,  in  order  to  prevent  the  Defendant  being  called  upon  to  pay  it  to  the  creditors. 

This  single  item  is  sufficient  to  support  the  view-  of  the  case  taken  in  both  of  the 
Courts  below,  without  entering  into  a  discussion  as  tO'  the  other  small  item.s  which 
have  not  been  entered,  or  improperly  entered,  in  the  accounts  rendered  by  the  Appel- 
lant. We  therefore  think  that  the  judgment  of  the  Court  below  must  I)e  affirmed,  and 
with  costs. 

[Mews'  Dig.  tit.  EXECUTOR  AND  ADMINISTRATOR,  III.  Liabilities,  c.  For  Per- 
gonal Acts  atul  Omissions.  As  to  transmission  of  documents  or  information 
to  Privy  Council  from  Court  below  (3  Moo.  P.C.  183),  see  Mason  v.  A.-G.  of 
Jamaica,  1843,  4  Moo.  P.C.  231;  M'Carthy  v.  Judah,  1858,  12  Moo.  P.C.  47; 
and  cf.  Le  Qnesne  v.  NicoUe,  1829,  1  Knapp,  257.  As  to  benefit  of  inventory 
in  Scots  Law  (3  Moo.  P.C.  182),  see  Stair,  iii.  4,  32  ;  More's  Notes,  321  ;  Bankt. 
ii.  311;  Ersk.  iii.  8,  68-71;  Bell's  Coto.  i.  706;  Bell's  P/mf.  ss.  1926-28;  Bell, 
Convey,  ii.  1114.     See  also  Freyhans  v.  Cramer,  1829,  1  Knapp,  107.] 


[200]  ON  APPEAL  FROM  THE  COURT  OF  FIRST  INSTANCE  OF  THE  ISLAND 

OF  TRINIDAD. 

GEORGE  WILDES    and   JOHN   PICKERSGILL,— .4/j/;f//fl«^A-;   The  ATTORNEY- 
GENERAL  of  'i:rm[Aa.d,— Respondent  *  [July  2,  1840]. 

The  Crown  have  no  preferential  claim  against  the  Estate  of  the  Treasurer  of 
Trinidad  for  monies  not  forming  part  of  the  public  revenue  of  the  Island, 

and  effects  of  the  deceased  (ante,  No.  ii.).  This  appears  to  be  granted  as  of  course, 
a  day  (ajite.  No.  v.)  being  given  to  show  cause,  whereupon  witnesses  are  examined 
on  both  sides  by  interrogatories,  and  tlie  time  enlarged,  if  required,  upon  further 
application  to  Iho  Court  for  that  purpose.  The  order  ultimately  made  may  be 
direct,  or  on  terms,  or  if  the  allegations  (ante,  Nos.  iv.  viii.  .\.  xi.  xiii.  xv.)  in  tlie 
petition  are  not  proved,  the  same  will  l)e  dismissed  with  costs. 

*  Present:    Mr.  Baron   Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine   and 
the  Right  Hon.  Dr.  Lushington. 
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thoiigli  received  by  liiiii,  under  an  Order  of  the  Court  of  Audience,  from  the 
Escribano'S  or  Registrars  of  the  Courts.  The  security  entered  into  by  him, 
in  pursuance  of  the  Orders  in  Council  being  limited  to  such  funds  as  those 
Orders  provided  for. 

This  was  an  Appeal  from  a  sentence  of  the  Court  of  First  Instance  of  Civil 
Judicature  in  the  Island  of  Trinidad,  pronounced  on  the  19th  of  November  18.35, 
in  favour  of  the  Crown,  in  a  suit  originally  instituted  by  the  Appellants  against 
Henry  St.  Hill,  formerly  Treasurer  of  the  Island,  and  in  which  the  Respondent,  the 
Attorney-General  of  the  Island,  on  behalf  of  his  late  Majesty,  interposed  his  Terceria 
and  claimed  a  preference  under  the  following  circumstances:  — 

By  an  Order  in  Council  of  17th  August  1815,  making  certain  alterations  in  the 
provisions  of  a  former  Order  of  the  21st  of  July  1813,  for  levying  taxes  within 
the  Island  of  Trinidad,  it  was,  among  other  things,  "  Ordered  and  declared  tliat  the 
then  present  public  Treasurer  of  the  said  Island,  or  any  other  person  thereafter  to 
be  appointed  Treasurer,  should,  for  the  faithful  and  due  performance  of  his  duty 
in  his  said  office  of  Treasurer,  from  and  after  the  promulgation  of  that  Order, 
enter  into  [201]  a  new  recognizance,  himself  in  the  sum.  of  £3000  currency,  together 
■with  two  sureties,  to  be  approved  of  by  the  Governor  or  Officer,  administering  for 
the  time  being,  the  Civil  Government  of  the  said  Island,  each  in  the  sum  of  £3000 
currency,  unto  His  Majesty,  his  heirs  and  successors,  conditioned  for  the  true  and 
faithful  performance  of  the  said  Treasurer's  duty,  for  accounting  for  the  due 
payment  of  all  such  sums  of  money  as  should  be  received  by  him  in  the  course  of 
his  said  office,  which  said  persons  at  the  time  of  entering  into  such  recognizance 
should  take  and  subscribe  the  following  oath  before  the  Governor,  Lieutenant- 
Governor,  or  person  administering  for  the  time  being  the  Civil  Government  of  the 
said  Island. 

"  '  I  do  swear  that  I  do  in  ray  conscience  believe  that  after  payment  of 
all  my  just  debts,  I  am  truly  and  botut  fide  worth  £3000  current  money  of 
the  said  Island,  in  real  estate  within  the  Government.' 

"  Which  said  oath  should  be  certified  on  the  said  recognizance. 

"  And  it  was  thereby  further  Ordered  and  declared  tliat  the  said  recognizance 
so  to  be  executed  as  aforesaid,  should  he  charged  on  the  lands,  tenements  and 
hereditaments  of  the  person  or  persons  so  executing-  the  same  from  the  date  thereof, 
until  duly  released  and  discharged  :  and  that  the  same  when  enforced,  should  be  used 
and  applied  for  the  public  service  of  the  said  Island. 

"  And  it  was  thereby  further  Ordered  and  declared  that  all  sums  of  money 
to  be  raised  under  and  by  virtue  of  that  Order,  should  be  placed  in  the  hands  of  the 
Public  Treasurer  of  the  said  Island,  and  should  [202]  not  be  issued  by  him,  but 
upon  a  warrant  or  warrants  under  the  hand  and  seal  of  the  Governor,  Lieutenant- 
Governor,  or  Officer,  administering,  for  the  time  being,  the  Civil  Government  of  the 
said  Island,  which  warrant  or  warrants  should  severally  specify  the  public  service 
to  which,  the  sums  drawn  for  were  to  be  paid." 

In  the  month  of  June  1816,  a  Decree  was  made  by  the  Royal  Court  of  Audience, 
whereby  it  was  declared  that  it  appeared  to  tlie  Court,  tliat  it  would  be  more  proper 
to  confide  the  care  of  the  judicial  deposits  to  the  custody  of  the  Public  Treasurer, 
to  whom  an  additional  allowance  .should  be  made  for  his  extraordinary  responsi- 
bility and  trouble  :  and  who  was  therefore  ordered  to  receive  into  his  custody  and 
charge  all  deposits  of  whatsoever  nature  the  same  might  be,  from  the  respective 
Escribanos  or  Registrars  of  the  Courts  of  the  Lsland. 

In  1819,  Henry  St.  Hill  was  duly  appointed  Treasurer  of  Trinidad,  by  His 
Excellency  the  then  Governor — and  l)y  a  deed  of  recognizance  bearing  date  the  7th 
of  January  1819,  reciting  that  he  was  ready  to  enter  into  the  recognizance  or 
security  required,  in  and  by  the  Proclamation  of  His  Royal  Highness  the  Prince 
Regent  in  Council,  of  the  I7th  of  August  1815,  to  be  given  by  the  Treasurer  of  the 
said  Island  of  Trinidad,  or  the  person  to  be  appointed  Treasurer  thereof,  and  to 
produce  and  give  the  further  security  required  in  and  by  the  said  Proclamation, 
in  the  persons  and  properties  of  William  Hardin  Burnley  and  Joseph  Graham, 
both  of  the  said  Island,  who  being  present  had  declared  themselves  willing  to  become 
sureties,  and  to  enter  into  the  recognizance  and  oljlige  themselves  and  their  pro- 
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perties  respectively,  as  in  and  by  the  said  Proclaina-[203]-tioii  was  required  to  be 
done :  he  covenanted  that  he  would  well  and  faithfully  perform  tlie  duties  of 
Treasurer  of  the  said  Island,  as  the  same  were  and  ought  to  be  performed,  without 
consuming,  wasting,  embezzling,  losing,  misspending,  misapplying,  or  making  away 
with,  any  of  the  monies  or  effects  whatsoever,  which  were  or  should  be  paid  or 
delivered  to  him,  or  committed  to  his  charge  or  custody,  and  that  he  would  not 
issue  or  pay  but  upon  the  warrant  or  warrants  issued  or  given  under  the  hand 
and  seal  of  the  Governor,  Lieutenant-Governor,  or  Officer,  administering  for  the 
time  being,  the  Civil  Government  of  the  said  Island,  any  of  the  monies  or  effects 
paid,  delivered,  or  committed  to  his  charge  or  custody,  as  Treasurer  as  aforesaid  ; 
and  that  he  should  and  would  duly  and  faithfully  account,  for  the  due  payment 
and  issuing,  of  aU  and  every  such  sum  or  sums  of  money,  as  should  be  received  by 
him,  in  the  course  of  his  said  office  as  Treasurer,  and  should  in  all  respects  and 
matters,  conform  to  the  laws,  regulations,  and  ordinances  respecting  the  said  office 
of  Treasurer,  and  obey  and  execute  the  lawful  orders  and  directions  of  the  said 
Governor,  Lieutenant-Governor,  or  Officer,  adujinistering  for  the  time  being,  the 
Civil  Government  of  the  Island,  or  of  any  person  or  persons  duly  authorised  to  give 
such  directions  and  orders  relating  to  the  said  office  of  Treasurer.  And  for  the  due 
performance  and  faithful  discharge  of  the  said  matters  and  duties  in  his  said  office 
or  capacity  of  Treasurer  of  the  said  Island,  the  said  Henry  St.  Hill  did  by  the  said 
Deed  acknowledge  himself  to  be  indebted,  and  did  thereby  bind  and  oblige  himself, 
as  required  by  the  said  Order  in  Council,  unto  His  Majesty  the  King,  his  heirs 
and  successors,  in  the  full  and  entire  sum  of  £3000  current  money  of  the  [204]  said 
Island;  and  as  a  security  for  the  faithful  and  true  performance  and  discharge  of 
the  said  matters,  duties,  covenants,  and  obligations,  and  for  the  payment  of  the 
said  sum  of  £3000  currency  unto  his  said  Majesty,  his  heirs  or  successors,  in  case 
of  the  departure  from,  or  violation  of,  the  said  duties  of  Treasurer  of  the  said 
Island,  or  a  breach  or  infraction  by  him  the  said  Henry  St.  Hill,  of  the  said  promises, 
covenants  and  obligations,  by  him  thereinbefore  pronjised,  covenanted,  and  agreed, 
and  stipulated,  to  be  performed,  done  and  executed:  the  said  Henry  St.  Hill  did 
by  the  said  Deed,  for  himself  and  his  assigns,  expressly  charge  and  mortgage  unto 
his  said  Majesty,  his  heirs  and  successors,  all  the  property  of  him  the  said  Henry 
St.  Hill,  in  the  said  Island  and  elsewhere,  real,  personal,  mixed,  and  present  and 
future,  and  did  tliereby  also  specially  mortgage  for  the  purposes  aforesaid,  a 
certain  estate  called  Wellington,  together  with  all  the  messuages,  tenements,  buildings, 
hereditaments,  and  premises  thereto  belonging,  and  certain  slaves  thereon  being 
and  thereto  attached,  subject  however  to  two  prior  and  existing  mortgages  and 
hypothecation  thereof,  one  in  favour  of  Thomas  "Walker,  and  the  other  in  favour 
of  Thomas  Wilson.  And  the  said  William  Hardin  Burnley  and  Joseph  Graham  did 
also  in  and  by  the  said  Deed,  severally  acknowledge  themselves  to  be  indebted  to 
his  said  Majesty  and  his  successors,  in  the  sum  of  £3000  currency,  as  required  by 
the  said  proclamation,  as  sureties  of  the  said  Henry  St.  Hill,  for  the  due  and  faithful 
discharge  and  performance  by  him  of  the  duties  of  tlie  said  office  of  Treasurer  of  the 
said  Island,  and  of  the  matters,  covenants,  and  obligations,  by  him  the  said  Henry 
St.  Hill  thereinbefore  promised  and  covenanted  to  be  by  him  done  and  performed, 
and  did  bind  them-[205]-selves  severally  //;  sohdii/ii,  and  as  principal  payers  did 
for  themselves  severally,  and  their  respective  heirs,  oblige,  charge  and  expressly 
pledge,  mortgage,  and  hypothecate  unto  His  Majesty  and  his  successors,  their 
respective  properties,  present  and  future,  real,  mixed  and  personal,  for  the  payment 
to  his  said  Majesty  of  the  said  sum  of  £3000,  in  case  of  his  departure  or  violation 
from,  and  of  his  said  duties  as  Treasurer  aforesaid,  or  of  the  breach  or  infraction 
of  the  said  Henry  St.  Hill  of  the  said  promises,  covenants,  and  obligations  therein- 
before stipulated,  promised  and  agreed  by  and  on  the  part  of  him  the  said  Henry 
St.  Hill,  to  be  performed,  done,  and  executed.  And  the  said  Joseph 
Graham  declared  the  said  pledge  or  mortgage  so  by  liim  made  and  given, 
to  be  subject  to  an  existing  prior  mortgage,  by  him  given,  for  the  due  and  faithful 
performance  Ijy  him  of  the  office  of  Depi/sitano  (Jencral  of  tlie  said  Lsland  ;  it 
being  well  understood,  and  being  the  intention  of  the  parties  thereto,  that  the 
said  security,  mortgage,  pledge,  or  hypothecation  so  as  aforesaid  given  by  the  said 
William  Hardin  Burnley  and  Joseph  Graham,  should  not  extend,  last,  or  continue 
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Ijeyoud  t\\v  jieriod  of  three  years,  to  be  fully  c'oin|ileted  and  ended,  and  to  be  coni- 
I'Uted  or  reckoned  from  the  date  and  execution  of  that  instrument;  at  the  expira- 
tion of  wliicii  time  the  said  Henry  St.  Hill  did  acknowledge  himself  to  be  obliged, 
and  did  oljlige  and  bind  himself  to  jjroduce,  procure,  and  furnish,  fresh,  and  other 
security  of  sutfieient  persons  and  on  real  projjerty  in  the  said  Island,  to  the  amount 
or  value,  and  as  required,  in  and  by  the  said  Order  in  Council,  of  the  17th  of 
August  1815,  and  for  the  purposes  expressed  in  that  Deed  or  Instrument. 

On  the  lOtli  of  August  1822,  the  security  above  [206]  given  was  renewed  by  a 
Deed  of  Recognizance,  precisely  in  the  same  form,  and  containing  the  like  pro- 
visions as  that  of  the  7th  of  January  1819,  by  which  also  the  same  parties,  Burnley 
and  Graham,  liecame  sureties  for  St.  Hill.  No  peiiod  was,  however,  limited,  for  the 
expiration  of  the  security,  under  this  latter  Deed. 

In  .lanuarj'  1829,  the  Appellants  advanced  a  sum  of  £4500  sterling  to  Henry  St. 
Hill  and  Thomas  St.  Hill,  his  brother  ;  for  the  repayment  of  which  with  interest,  as 
well  as  to  secure  any  further  advances,  the  St.  Hills  mortgaged  a  ])lantation  called 
Perseverance,  and  the  plantation  Wellington,  with  the  buildings,  slaves,  and  effects 
upon  them  ;  and  covenanted  to  rejiay  the  monies  so  advanced  by  certain  specified 
shipments  of  sugar,  and  in  default  the  Appellants  were  to  be  at  liberty  to  foreclose 
the  mortgage,  and  to  bring  the  two  plantations  to  a  judicial  sale  in  satisfaction  of 
any  balance  that  might  he  due  in  respect  of  such  loan  and  interest. 

Default  was  made  in  the  second  shipment  of  sugar,  and  the  Appellants  instituted 
proceedings  against  Henry  St.  Hill  in  the  Court  of  First  Instance,  to  carry  the 
mortgage  into  effect,  and  on  the  2l8t  of  July  1831  judgment  was  given  in  favour  of 
the  Appellants,  for  the  sum  of  £4772  9s.  lOd.  sterling. 

Previous  to  this,  and  in  the  month  of  February  1831,  St.  Hill  being  deficient  in  his 
accounts  as  Treasurer,  proceedings  were  in.stituted  against  him  by  the  Attorney- 
General  in  the  Court  of  Intendnnt,  by  fine  or  exchequer,  and  a  judgment  obtained  for 
the  Crown  for  the  sum  of  £15,322  5s.  Gd.  sterling,  upon  wliich  execution  issued, 
and  a  levy  was  made  upon  certain  properties  of  the  St.  Hills,  in  the  Island,  including 
the  jilantation  Wellington,  and  two-thirds  of  the  estate  [207]  called  Perseverance, 
both  of  which  estates  were  by  an  Order  of  the  same  Court,  directed  to  be  sold  to 
satisfy  the  above  judgment  of  the  Crown:  but  before  the  order  for  the  sale  was 
executed,  St.  Hill  and  also  the  Appellants  applied  to  stay  the  sale,  on  the  ground 
tiiat  no  debt  to  the  Crown  had  been  proved  or  admitted,  and  that  the  Appellants  were 
mortgagees  of  the  estates  in  question  and  had  not  been  heard  :  they  claimed  there- 
fore to  interpose  their  Terceria. 

The  Court  of  Intendant,  however,  in  October  1831,  rejected  the  application  lioth 
of  St.  Hill  and  the  Appellants,  and  the  estates  in  question  and  effects  upon  them 
were  put  up  for  sale,  liut  were  not  actually  sold. 

On  the  26th  of  April  1832,  the  Court  of  First  Instance  ordered  execution  to  issue 
on  the  judgment  obtained  by  the  Appellants  against  Henry  St.  Hill  in  that  Court ; 
and  on  the  3rd  of  October  1832,  an  officer  took  in  execution,  at  the  suit  of  the 
Appellants,  all  the  right,  title,  and  interest  of  Henry  St.  Hill,  in  the  two  plantations. 
Perseverance  and  Wellington,  which  had  already  been  taken  in  execution  at  the  suit 
of  the  Crown ;  and  a  sale  of  such  right,  title,  and  interest,  was  ordered  by  the  Court 
of  First  Instance  to  take  place  on  the  20th  of  November  1833. 

On  the  IBth  of  November  1833,  the  Attorney-General  of  the  Island,  on  behalf  of 
the  Crown,  filed  a  protest  in  the  Court  of  First  Instance,  against  the  sale  of  the 
two  estates,  alleging  that  the  same  were  in  execution  already  at  the  suit  of  the 
Crown,  that  Henry  St.  Hill  was  a  debtor  to  the  Crown,  and  claimed  a  preference  for 
the  Crown  debts. 

On  the  15th  of  June  1835,  the  Attorney-General  on  behalf  of  the  Crown,  appeared 
in  the  Court  of  First  [208]  Instance,  and  declared  to  interpose  his  Terceria  and 
claim  of  preference  on  behalf  of  the  Crown,  in  respect  of  the  debt  so  due  to  the 
Crown  from  Henry  St.  Hill,  as  Treasurer,  and  which  was  still  unsatisfied,  and  that 
there  was  then  due  to  the  Crown  in  respect  of  such  debt  the  sum  of  £33.201  lis.  2d. 
currency,  which  ought  to  be  satisfied  out  of  the  two  estates  in  question,  in  pre- 
ference to  the  claims  of  the  Appellants. 

The  Appellants  opposed  this  claim,  alleging,  amongst  other  things,  that  the 
whole  debt  claimed  l\v  the  Crown  of  St.  Hill  was  in  respect  of  money  received  by 
him  from  the  different  Escribanos,  pursuant  to  the  order  of  tlie  Court  of  Royal 
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Audience:  and  they  further  alleged  that  the  Court  of  Audience  had  no  authority 
to  make  sucli  an  order,  and  that  if  made,  the  money  received  under  it  by  St.  Hill 
would  not  have  been  received  by  him  in  the  course  of  his  duty  as  Treasurer,  and  that 
the  judgment  of  the  Court  of  Intendant  was  not  binding  against  the  claim  of  the 
Appellants. 

The  case  was  lieard  before  the  Court  of  First  Instance,  in  November  1835.  when 
judgment  of  preference  was  ordered  to  be  entered  up  in  favour  of  the  Crown  for  the 
amount  claimed,  with  costs. 

The  Appellants  appealed  from  this  judgment  to  His  Majesty  in  Council. 

Sir  William  Follett,  Q.C.,  Mr.  Burge,  Q.C.,  and  Sir  John  Bayley,  for  the  Appel- 
lants.— The  deposits  received  by  St.  Hill  were  not  received  or  held  by  him  for  or 
on  account  of  the  public,  the  public  not  being  interested  in,  or  responsible  to,  for 
such  deposits  or  any  portion  of  them ;  but  were  received  by  virtue  of  the  order  of 
the  Court  of  Audience  which  had  no  authority  to  impose  such  a  duty  upon  the  [209] 
Receiver,  much  less  to  make  him  liable  to  account  to  the  Crown  for  them. 

The  monies  received  from  the  Escribanos  were  not  monies  of  the  Crown,  and 
could  not  be  included  by  the  recognizance.  Tlie  Treasurer  might  have  claimed  the 
benefit  of  the  Order  in  Council,  and  refused  payment  but  upon  an  order  from  the 
Governor;  but  that  would  not  entitle  the  Crown  to  the  monies  so  held  by  him, 
which  were  in  fact  the  private  property  of  the  suitors,  and  only  paid  over  to  the 
Treasurer  for  safe  custody.  The  only  original  jurisdiction  of  the  Court  of  Audience 
is  in  cases  of  Widows  and  Minors  who  are  not  amenable  to  the  Court  of  First 
Instance.  W^est  India  Rep.  pp.  18,  209,  225.  By  the  Law  of  Spain  the  preferential 
claim  of  the  Crown  is  limited  to  such  debts  as  arise  from  the  Revenue.  Partida, 
p.  V.  tit.  13,  1,  23,  25,  26,33. 

The  Attorney-General  (Sir  John  Campbell),  and  Mr.  Wightman,  for  the  Re- 
spondent.— The  debt  claimed  by  the  Crown  was  in  respect  of  monies  which  came 
to  the  hands  of  St.  Hill  in  due  course  of  his  office  as  Treasurer  recognized  and  ap- 
pointed by  the  Crown.  It  is  for  the  other  side,  therefore,  to  show  that  the  monies 
in  question  were  received  by  him  in  any  other  capacity,  and  that  the  Judges  of  the 
Court  of  First  Instance  w-ere  wrong  in  concluding  the  contrary.  But  the  Crown 
having  already  levied  upon  the  property  in  question,  by  virtue  of  the  judgment 
in  the  Court  of  Intendant,  which  judgment  was  unreversed  and  in  full  force  at  the 
time  the  Appellants  commenced  proceedings  in  the  Court  of  [210]  First  Instance, 
was  entitled  to  maintain  and  levy  upon  the  property  in  question,  independent  of 
the  right  to  preference  by  prerogative.  The  appointment  of  St.  Hill,  as  Treasurer, 
was  subsequent  to  the  Decree  of  the  Court  of  Audience,  and  the  recognizance  entered 
into  by  him  includes  all  payments  made  to  him  in  his  official  capacity  of  Treasurer. 
West  India  Rep.  125. 

Mr.  Baron  Parke. — In  this  case  the  Appellants  claim  by  virtue  of  a  mortgage  and 
hypothecation  dated  in  the  Month  of  January  1829,  by  which  two  plantations  called 
Wellington  and  Perseverance  are  mortgaged  to  them  by  Henry  and  Thomas  St.  Hill, 
to  secure  the  sum  of  £4500  agreed  to  be  advanced  to  them  by  the  Appellants  and  for 
further  advances  afterwards  to  be  made.  It  appears  that  this  sum  was  advanced, 
and  that  default  was  made  in  payment  of  one  of  the  instalments  as  stiiJulated ;  in 
consequence  of  which  the  mortgage  became  absolute,  and  a  suit  was  then  instituted 
for  the  purpose  of  foreclosing  the  mortgage  and  recovering  the  amount  due  on  the 
security.  .Judgment  was  obtained  in  the  Court  of  First  Instance  in  the  month  of 
July  1831,  upon  which  e.xecution  was  ordered  to  be  issued  on  the  2nd  of  October 
1832.  The  sale  under  that  e.xecution  was  appointed  to  take  place  in  January  1833 ; 
but  was  afterwards  postponed  to  the  November  following,  when  the  Attorney-General 
on  the  part  of  the  Crown  intervened  and  claimed  a  prior  right  upon  the  estates  l\v 
virtue  of  a  judgment  obtained  in  the  Court  of  Intendant  in  1831. 

_  Now  the  question  is,  whether  the  Crown  liad  any  such  prior  right.  Their  Lord- 
ships are  at  a  loss  to  dis-[211]-cover  upon  what  precise  ground  it  was  that  the  Judg- 
ment of  the  Court  below  proceeded  in  deciding  in  favour  of  the  Crown.  It  could 
not  be  by  virtue  of  the  Judgment  in  the  Court  of  Intendant,  for  that  was  not  obtained 
by  the  Crown  until  long  suljsequent  to  the  date  of  tiic  mortgage  and  hypothecation 
to  the  Appellants;  and.  therefore,  it  must  have  been  in  virtue  of  some  otiier  right 
and  on  some  other  ground,  that  the  Crown  claimed  a  priority. 
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Upon  looking  at  all  tlie  proceedings  in  the  Court  of  First  Instance,  it  seems  pretty 
clear  that  the  claim  of  the  Crown  was  upon  the  recognizances,  entered  into  with  the 
Governor  in  the  month  of  January  liS]9  and  August  1822.  The  Judgment  of  the 
Court  below  has,  however,  been  argued  at  the  Bar  to  have  proceeded  upon  the 
preference  given  by  the  Spanish  Law  to  a  debt  due  to  the  Crown. 

Now,  admitting  there  is  a  preference  due  to  the  Crown,  it  appears  that  it  is 
only  for  debts  due  to  the  Crown  from  the  Treasurer  in  his  public  capacity,  and 
which  form  a  part  of  the  public  revenue — debts  due  to  the  Exchequer  of  the  Crown  ; 
and  whatever  effect  may  be  given  to  the  Decree  of  the  Court  of  Royal  Audience,  in 
consequence  of  which  the  Public  Treasurer  received  the  private  deposits  from  the 
Escribanos,  we  think  it  is  impossible  to  say  that  it  could  constitute  a  debt  from  the 
Crown  to  the  individual  suitors,  or  a  debt  from  the  Treasurer  to  the  Crown  as 
parcel  of  the  public  revenue  ;  and,  therefore,  it  seems  to  us  that  the  Judgment  can- 
not be  supported  on  the  ground  of  this  being  a  debt  due  from  the  Crown  as  parcel 
of  the  public  revenue  for  which  it  could  have  a  priority  by  the  Spanish  Law.  In- 
deed, it  seems  to  be  doubtful,  according  to  the  autliori-[212]-ties,  whether  if  this 
had  been  parcel  of  the  public  debt  there  would  have  been  any  priority,  because  it 
does  not  appear  to  be  clear  that  the  sums  received  by  the  Treasurer,  which  were  to 
constitute  a  debt  to  the  Crown,  were  received  prior  to  the  time  when  this  mortgage 
took  effect.  However,  it  seems  to  admit  of  very  little  doubt  that  the  Court  below 
have  proceeded  upon  the  effect  of  the  recognizance  which,  bound  the  real  estate  in 
jiarticular,  and  all  the  estate  the  Treasurer  had  at  that  time;  and  upon  the  effect 
of  tiiat  Instrument  we  certainly  are  fully  as  competent  to  form  an  opinion  as  the 
Court  below,  which  appears  to  have  considered  that,  according  to  the  construction 
of  the  In.strument,  there  is  a  claim  on  the  part  of  the  Crown,  not  merely  for  the  sums 
of  money  which  had  been  received  as  parcel  of  the  jjublic  revenue,  but  for  all  sums  of 
money  which  had  been  received  by  the  Treasurer  in  the  course  of  his  office,  and 
amongst  the  rest  for  those  sums  w-hioh.  he  received  pursuant  to  the  Order  of  the  Court 
of  Royal  Audience  from  the  Escribanos  of  tiie  different  Courts,  which  sums  were 
originally,  no  doubt,  private  property  ;  and  the  question  comes  to  this,  what  is  the 
true  meaning  and  construction  of  the  recognizances  which  were  entered  into  in  the 
months  of  January  1819  and  August  1822?  Do  these  instruments,  or  rather  does 
the  latter,  for  they  are  similar  in  effect,  apply  to  all  sums  of  money  whicli  may  be 
placed  in  St.  Hill's  hands  whilst  he  is  in  the  office  of  Treasurer,  or  which  are  ordered 
to  be  put  into  his  hands  by  the  Courts  of  the  Colony,  as  holding  that  office,  or  does 
it  apply  only  to  the  public  revenue  of  the  Crown  which  is  to  be  employed  for  public 
(lurposesl 

Now,  upon  the  construction  of  the  Instrument  of  August  1822,  their  Lordships 
entertain  no  douVit.  [213]  It  is  clear  the  recognizance  was  given  in  pursuance  of 
the  Order  in  Council  of  tlie  year  1815.  It  recites  that  Order  in  Council:  it  states 
that  the  Treasurer  had  alread}'  entered  into  the  recognizance  or  security  required, 
'■  in  and  by  the  Proclamation  of  His  Royal  Highness  the  Prince  Regent  in  Council, 
liearing  date  at  Carlton  House,  the  I7th  day  of  August  1815,  to  be  given  by  the 
Treasurer  of  the  said  island,  or  the  person  to  be  appointed  Treasurer  thereof,  etc." 
Then  it  recites  tliat  the  first  recognizance  which  had  been  given  for  a  term  of  three 
years  had  expired,  that  he  was  desirous  of  renewing  the  said  security,  and  had  oft'ered 
tlie  persons  of  JosephGraham  and  Henry  Graham  in  addition  to  the  special  securi- 
ties on  real  property ;  and  these  persons  being  also  present  declared  themselves 
willing  to  iDecome  "  securities  as  aforesaid  of  the  said  Henry  St.  Hill,  and  to  enter 
into  the  recognizances  and  oblige  themselves  and  their  properties  respectively  as  in 
and  by  the  said  Proclamation  is  required  to  be  done  and  given  to  persons  becoming 
the  sureties  of  the  Treasurer  of  the  said  Island  of  Trinidad."  Therefore,  it  is  per- 
fectly clear  upon  this  recital  that  the  sureties  entered  into  this  recognizance  solely 
with  a  view  to  this  Proclamation,  and  conceived  them.selves  bound  only  to  the  extent 
to  which  the  Proclamation  would  bind  them.  The  Instrument  then  proceeds  to  say 
what  the  provisions  of  the  recognizance  are.  "  Now,  therefore,  the  said  Henry  St. 
Hill  doth  hereby  engage,  covenant,  and  promise  that  he,  tlie  said  Henry  St.  Hill- 
shall  and  will  well  and  faithfully  perform  the  duties  of  Trea.surer  of  the  said  Island 
of  Trinidad,  as  the  same  are  or  ought  to  he  performed  by  him,  without  consuming, 
wasting,  embezzling,  losing,  mis-spending,  mis-apply-[214]-ing,  or  making  away 
with  any  of  the  effects  or  monies  whatsoever  whicli  are  or  shall  be  paid  or  delivered 
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to  liiui  or  committed  to  liis  charge  or  custody."  Now,  if  the  Instrument  had  stopped 
there,  and  there  had  been  no  recital  of  the  Order  in  Council,  there  certainly  would 
have  been  good  ground  to  contend  that,  inasmuch  as  there  was  entrusted  to  him  by 
virtue  of  his  office  of  Treasurer,  not  merely  the  custody  of  the  public  revenue,  but 
the  custodv  of  tlie  private  money  of  the  suitors  from  tlic  Escribanos,  this  recogniz- 
ance might  have  extended  to  protect  their  interests  and  to  have  given  to  the  Crown 
the  power  of  suing  upon  the  recognizance  and  enforcing  it  as  a  Trustee  for  those 
individuals  :  but  we  think  that  construction  cannot  be  given  to  the  recognizance, 
when  we  look  to  the  recital,  which  is  always  a  key  to  the  construction  of  the  In- 
strument, that  this  security  was  solely  in  pursuance  of  the  Order  in  Council  of  the 
17th  of  August  1815;  and  further  we  find  in  this  recognizance,  "that  he  will  not 
issue  nor  pay  but  upon  the  warrant  or  warrants  issued  or  given  under  the  hand  and 
seal  of  the  Governor  or  Officer  administering  for  the  time  being  the  Civil  Govern- 
ment of  the  said  Island  of  Trinidad,  any  of  the  monies  or  effects  paid,  delivered  or 
committed  to  his  charge  or  custody  as  Treasurer  aforesaid." 

Now  that,  we  think,  shows  very  clearly  that  the  recognizance  is  for  the  purpo.se 
of  securing  the  due  payment  of  those  monies  only  for  which  the  Governor  is  to  give 
his  warrant,  and  that  is  merely  the  public  monies  of  tlie  Colony  which  are  applicable 
to  the  puljlic  purpo.ses  of  the  Colony. 

This  will  be  clearer  when  we  look  at  the  Order  in  Council  it.self,  in  pursuance  of 
which  it  is  expressly  [215]  recited  that  this  recognizance  was  given.  That  Order 
directs  the  recognizance  to  be  given  ;  it  directs  it  also  to  continue  in  force  until 
duly  released  and  discharged  ;  and  it  also  provides  "  that  the  same  when  enforced 
shall  be  used  and  applied  for  the  pulilic  service  of  the  said  Island,"  clearly  showing 
that  the  object  of  that  recognizance  was  to  secure  the  public  revenue,  and  not  to 
answer  the  purposes  of  private  individuals.  Then,  also,  the  mode  in  which  the 
monies  which  are  raised  and  placed  in  the  hands  of  the  Treasurer  are  to  be  placed 
out,  is  described  ;  and  it  is  plain  what  is  meant  by  the  term  warrant  or  order  con- 
tained in  this  i-ecognizance  :  and  from  the  following  clause  it  appears  clear  that  the 
warrants  mentioned,  only  related  to  the  public  money: — "  and  it  is  hereby  further 
ordered  and  declared,  that  all  sums  of  money  to  be  raised  under  and  by  virtue  of 
this  Order  shall  be  placed  in  the  hands  of  the  Public  Treasurer  of  the  said  Island, 
and  shall  not  be  issued  by  him,  but  upon  a  warrant  or  warrants  under  the  hand  and 
seal  of  the  Governor,  Lieutenant-Governor,  or  Officer  administering  for  the  time 
being  the  Civil  Government  of  the  said  Island,  which  warrant  or  warrants  shall 
severally  specify  the  public  .service  to  which  the  sums  drawn  for  are  to  be  paid."  So 
that  the  warrants  relate  not  to  private  sums  of  mone}'  due  to  private  individuals, 
but  merely  to  the  public  revenue  of  the  colony. 

It  seems  to  their  Lordships,  therefore,  that  upon  the  true  con.struction  of  this 
Instrument,  neither  the  securities  nor  the  principal  have  their  E.states  bound  to 
any  greater  extent  than  to  secure  such  sums  of  money  as  come  into  the  hands  of  the 
Public  Treasurer,  and  such  as  belong  to  the  Crown,  as  revenue.  We  by  no  means 
see  our  way  clear  to  the  general  law  of  the  [216]  Island  independent  of  this  recog- 
nizance, but  we  think  the  recognizance  does  not  go  to  the  extent  of  binding  the 
estate  for  a  defalcation  or  making  away  with  the  money  of  the  suitors,  and  the 
result  will  be  that  the  Judgment  of  the  Court  below  having  proceeded,  as  we  think, 
upon  a  wrong  ground,  must  be  reversed. 

See  Davi/lson  v.  Johnson,  ante,  vol.  i.  [Moo.  P.C.]  409. 

[Mews'  Dig.  tit.  CRO'^ArN,  E.  Crowk  Debt  2.  Priorities  of.] 


OX  PETITION  FROM  THE  ISLAND  OF  GRENADA. 
In   ve  JOHN  WELLS*  [July  S.   INJO]. 
The  Chief  Justice  of  the  Supreme  Court  of  Grenada  has  no  power,  alone,  and 


*  Present:   Lord  Brougham,  Mr.  liaron  Parke,  Mr.  Justice  Bosanquet,  and  Mr. 
Justice  Erskine. 
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without  the  consent  of  thu  Assistant  Justices,  to  issue  a  rule  \viierel)y  the 
practice  of  the  Court,  is  altered.  Two  rules  of  Court  made  liy  the  Cliief 
Ju.stiee.  prohihitiiif''  the  A.ssistant  Ju.stices  from  doin^  any  act  in  Ciiamhers 
except  in  the  absence  from  the  Island  or  illne.ss  of  the  Chief  Justice.  Held 
by  the  Judicial  Committee  to  be  illegal,  and  ordered  to  bo  rescinded. 

This  case  came  on  to  l)e  heard  before  the  Judicial  Committee,  upon  a  Petition  of 
Complaint  jireseiited  to  Her  Majesty  in  Council  by  the  Petitioner,  an  Assistant 
Justice  of  the  Supreme  Court  of  Judicature  of  (Jrenada. 

The  object  of  the  Petition  was  to  obtain  the  judgment  of  their  Lordships  on  the 
validity  of  two  Itules  of  Court  made  by  John  Sanderson,  Esq.,  tiie  Chief  Justice, 
prohibiting-  the  Assistant  Justices  from  doing  any  act  in  chambers:  and  which, 
the  Petitioner  contended,  [217]  were  repugnant  to,  and  at  variance  with,  the  laws 
of  the  Island. 

By  an  Act  of  the  Legislature  of  (Grenada,  jiassed  on  the  4tli  October  1800,  it  was, 
amongst  other  things,  enacted,  that  the  Court  of  King's  Bench  and  Grand  Sessions 
of  the  Peace,  and  the  Court  of  Common  Pleas,  theretofore  subsisting  in  the  Island, 
and  all  and  singular  the  powers  and  authorities  of  the  same  Courts  resjiectively, 
should  be  united  in  one  grand  Court,  whicli  should  be  called,  "  The  Supreme  Court 
of  Judicature,"  and  should  consist  of  the  Chief  Justice  and  such  other  persons  as  had 
been  already  nominated  and  apjtointed  Assistant  .Tustices,  and  then  presided  as 
Justices  of  the  Court  of  Comn)on  Pleas,  and  such*  others  (not  exceeding  five  in  the 
whole  number  of  such  Justices)  who  sliould  from  time  to  time  in  case  of  vacancy  be 
appointed  under  the  Great  Seal  of  tlie  Colony  to  l)e  Chief  and  Assistant  Justices  of 
the  Supreme  Court,  which  Court  should  be  a  Court  of  Record,  and  should  exercise 
within  the  j)recincts  of  the  Colony  of  Grenada  and  the  Grenadines,  all  jurisdictions, 
jiowers,  and  authorities  as  fully  and  amply  as  the  Court  of  King's  Bench,  Common 
Pleas,  and  Exchequer  within  the  Kingdom  of  England  had  and  ought  to  have  ;  and 
by  the  same  Act  the  said  Justices  or  any  one  of  them  was  and  were  thereby  em- 
powered to  hold  the  said  Court,  and  it  was  enacted  that  the  proceedings  and  practice 
of  the  said  Court  thereby  established  should  lie  regulated  and  governed  in  all  cases, 
civil  and  criminal,  wherein  it  was  not  otherwise  |jrovidcd  by  that  Act,  by  the  same 
rules  as  w-ere  already  specified  and  estaljlished  for  the  proceedings  of  the  Courts  of 
King's  Bench,  and  Grand  Sessions,  and  Connuon  Pleas,  by  the  several  Acts  therein 
recited  [218]  for  i-e-establishing  the  same,  as  nearly  conformable  as  local  circum- 
stances would  admit  to  the  practice  and  proceedings  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Ex:  hequer  in  England. 

By  an  Act  passed  on  the  4th  day  of  March,  lS-']4,  it  was  enacted,  "  that  so  much 
and  all  such  parts  of  the  Common  Law  of  England  as  have  not  been  altered  by  any 
Acts  or  Statutes  of  the  Parliaments  of  England,  Great  Britain,  or  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  by  any  Act  or  Acts  of  the  Legislature  of  this 
Island,  and  all  such  parts  of  the  Statute  Law  of  England,  Great  Britain,  and  the 
I'nited  Kingdom  of  Great  Britain  and  Ireland,  so  far  as  such  parts  of  the  said 
Conunon  and  Statute  Law  are  applicable  to  the  circumstances  and  condition  of  that 
Colony,  and  were  in  force  on  the  last  day  of  the  Session  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  which  was  held  in  the  second  and 
third  years  of  the  reign  of  His  present  Majesty  King  William  the  Fourth,  shall  be 
and  the  same  are  hereby  declared  to  be  in  force." 

The  Sujireme  Court  of  Judicature  of  Grenada  as  estal)lished  under  the  above 
Acts,  consists  of  a  Chief  Justice  and  Assistant  Justices,  the  whole  number  of  Justices 
not  exceeding  five.  The  Chief  Justice  is  appointed  by  the  Crown  ;  the  Assistant 
Justices  by  the  Governor  of  the  Island. 

In  the  year  18.'i2  .lohn  Sanderson  was  appointed  Chief  Justice  of  the  Supreme 
Court  by  his  late  Majest3\  and  in  18-'55  the  Petitioner  was  appointed  an  Assistant 
Justice  by  Sir  Lionel  Smith,  the  then  Commander  in  Chief,  Chancellor  and  Governor 
over  the  windward  Islands  and  Colonies. 

[219]  In  December  18.38,  the  Chief  Justice,  without  having  at  all  consulted  the 
Petitioner  upon  the  subject,  and  w-ithout  the  Petitioner  being  in  any  manner  privy 
thereto,  caused  the  following  Rules  to  be  published  in  the  public  newspapers  of 
the  Island. 
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'■  Rules  of  Court. 

■•  7th  December  1838.     Present  :    His  Honour  John  Sanderson,  Chief  Justice. 

■■  It  is  ruled  and  ordered  that  no  application  shall  be  made  at  Chambers  to  any 
of  the  Judges  of  tliis  Court,  other  tlian  the  Chief  Justice,  except  in  case  of  his  absence 
from  the  Island,  or  his  sickness,  or  l)eing  a  party. 

"Wednesday,  12th  Decemlier  18.38.     Tresent :    Tlie  Chief  Ju.stice. 
•'  A  Rule  to  e-xplain  and  extend  tlie  last  Rule,  No.  -19. 

"  Wliereas  the  titles  of  Chief  Justice  and  Assistant  Justice  imply  assistance  and 
not  original  authority,  or  concurrent  and  not  independent  authority  in  the  Assist- 
ant; And  whereas  business  in  Chambers  is  matter  of  practice,  of  which  a  Colonial 
Assistant  Justice  lias  no  knowledge,  and  in  which,  from  practical  ignorance,  he 
may  do  wrong  by  errors  which  may  in  after  times  produce  results  inconvenient  in 
justice  and  irremediable  in  law;  And  whereas  such  practices  by  A.ssistant  Justices 
without  authority  of  a  professional  Chief  Justice  have  been  heretofore  erroneously 
had,  and  the  Court  act  being  in  some  parts  inconsistent  with  or  repugnant  to  other 
parts  of  the  same  act,  for  remedy  thereof  it  is  hereby  ordered  and  ruled,  that  no 
Assistant  Justice  [220]  shall  do  any  act  in  Chamljers  without  the  presence  and  con- 
currence of  the  Chief  Justice,  except  in  the  case  of  liis  absence  from  the  Island  or 
being  a  party  interested  in  the  act,  or  other  legal  disability,  or  being  unable  to  do 
business  by  reason  of  sickness,  after  application  shall  have  been  first  made  to  him 
to  do  the  act  required;  and  all  applications  shall  lie  made  at  the  Chambers  of  the 
Chief  Justice  from  the  hours  of  ten  o'clock  in  the  morning  until  twelve  o'clock,  and 
from  two  o'clock  until  four  o'clock  in  the  afternoon  every  day,  Sundays,  Good 
Frida}-,  and  Christma.s-day  excepted." 

The  Petitioner  considering  that  these  Rules  were  inconshstent  with  the  laws  of 
(jrenada,  felt  it  his  duty  to  bring  them  under  the  consideration  of  Her  Majesty  in 
Council,  and  for  that  purpose  presented  a  Petition  setting  forth  the  circumstances 
above  stated,  together  with  extracts  from  acts  of  the  legislature  of  Grenada,  by  which 
the  office  of  Assistant  Justice  was  recognised,  and  duties  imposed  on  the  persons 
holding  it  in  conmion  with  the  Chief  Justice. 

The  Petition,  having  been  referred  by  Her  Majesty  to  the  Judicial  Committee, 
was  replied  to  by  the  Chief  Justice  in  a  counter  .statement,  and  printed  cases,  with 
an  appendix  containing  extracts  from  the  authorities  I'elied  on,  and  an  abstract  of 
the  rules  of  the  Supreme  Court  of  Grenada,  was  lodged.  The  Petition  now  came  on 
to  be  heard. 

Sir  Frederick  Pollock,  Q.C.,  and  Mr.  Burge,  Q.C.,  for  the  Petitioner,  insisted 
that  the  Chief  Justice  had  no  power  to  make  such  Rules,  and  that  the  same  were 
contrary  to  law.  They  cited  various  acts  of  the  Legislature  of  [221]  Grenada,  by 
w-hicli  the  Assistant  Justices  of  the  Court  of  King's  Bench  and  Grand  Sessions  of 
the  Peace,  and  the  Connnon  Pleas,  were  expressly  authorized  and  directed  to  di.s- 
charge  duties  of  great  importance  at  Chambers,  and  that  without  the  presence  or 
concurrence  of  the  Chief  Justice;  and  especially  the  act  empowering  any  two  or 
more  of  the  Justices  of  the  Court  of  King's  Bench  and  Grand  Sessions  of  the  Peace, 
being  also  Justices  of  the  Court  of  Common  Pleas,  to  take  and  admit  bail  at  any 
time  of  the  year  as  freely  as  the  Court  of  King's  Bench  in  England  can  do  in  Term 
time  or  the  Judges  thereof  out  of  Term  (No.  30,  c.  23,  p.  9,  Smith's  Grenada  Laws). 
Also  an  Act  empowering  any  of  the  Justices  of  the  Court  of  Common  Pleas  to  vacate 
recognizances  upon  Bills  of  Exchange  protested  for  non-accejjtance  upon  summons 
taken  out  before  them,  and  to  make  sucli  orders  touching  the  vacating  of  the  recoo- 
nizances  as  should  be  agreeaVile  to  justice  (No.  43,  p.  133,  ib.).  Also  the  Act  of  1790, 
for  re-estalilishing  the  Court  of  Common  Pleas,  giving  the  Assistant  Judges  power 
to  grant  further  time  to  plead — to  take  bail — to  grant  habeas  coi-pm — to  take  de- 
positions of  witnesses  iti  extremh — to  fix  amount  of  actual  lew  to  be  made  on 
exeoition.s — to  attach  goods,  etc.,  of  a  defendant  in  an  action,  and  whereby  it  was 
specially  enacted,  "  That  in  cases  not  therein  or  thereby  sufficiently  provided  for 
it  .should  be  in  the  power  of  the  Justices  of  the  Court  of  Common  Pleas  thereby  e.stal> 
lished,  or  the  majority  of  them,  to  make  and  establish  General  Rules  of  Practice 
to  be  observed  in  the  same  Court,  and  to  appoint  or  direct  the  forms  of  process 
issuing  out  of  the  same  Court,  as  nearly  as  mi'jlit  be,  conformable  to  the  i)rac  [2221 
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tice  of  the  Court  of  Coiiiinon  Pleas  in  England  in  iiiie  cases  "  (No.  62,  ]i.  l.-<9.  Smith's 
Grenada  Laws). 

Mr.  Serjeant  Stephen  and  Mr.  Shannan,  for  the  Chief  Justice,  in  support  of 
the  Rules,  contended  tliat  the  Rules  in  question  were  in  furtherance  of  public 
justice,  and  not  contrary  to  law, — and  argued  against  the  validity  of  the  T^aw  of 
the  4th  of  October  liSOO",  no  sunnnons  having  issued  to  the  Members  of  the  L;'gis- 
lature  previous  to  the  passing  thereof,  as  required  l)y  the  lltli  Law  of  Grenada, 
No.  29,  Hth  October  1767.  They  insisted  also  that  the  Rules  were  in  accordance 
with  the  spirit  and  intentions  of  the  Acts  of  27th  March  1784,  c.  6,  providing  that 
after  the  record  in  error  is  transcribed,  it  should  be  Ijrought  fortliwith  to  the  Chief 
Justice  to  be  certified,  and  in  case  h-  should  be  sick  or  absent,  then  to  the  next  senior 
Justice; — the  Act  of  :!Oth  of  April  1784,  c  16,  whereby  the  Secretary  is  required  to 
return  to  the  Cliief  Ju.stice,  or,  in  his  absence,  to  the  senior  Justice  for  the  time 
being,  an  abstract  of  all  forfeited  recognizances,  in  order  that  they  might  be  put 
in  force  according  to  law; — the  Act  of  2.'5rd  Dec.  1790,  c.  30,  whereby  it  is  enacted 
•'  that  all  writs  sliall  run  in  his  Majesty's  name,  and  bear  te-ite  in  the  name  and 
under  the  seal  of  the  Chief  Justice  for  the  time  being,  or,  in  case  of  his  death  or 
alisence  from  the  Island,  or  being  a  party  in  the  suit,  then  in  the  name  and  under 
the  seal  of  the  Puisne  Judge  of  the  said  Court  in  the  Commission  on  the  Island." 

[223]  Lord  Brougham. — The  question  is  confined  to  a  very  narrow  compass — 
are  the  orders  legal  or  illegal?  _  Their  Lordships  on  this  point  entertain  no  doubt, 
and  they  will  report  to  Her  Majesty  that  they  are  illegal.  It  was  very  extravagant  to 
suppose  that  the  Assistant  Justices  could  have  power  to  act  in.  Court  and  not  in 
Chambers  without  the  concurrence  of  the  Chief  Justice.  Tlie  rules  must  be 
rescinded. 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

THOMAS  HUDSON  BATEMAN  and   ROBERT  HENRY  VfELCB.—A/jpenaiits; 
ELLEN  VENNrnGTON—ResiMiident*  [July  10,  1840]. 

Probate  granted  of  a  paper  written  in  ink,  but  dated  and  signed  in  pencil,  with 
the  addition  "  in  case  of  accident,  I  sign  this  my  Will ;  "  having  also  an 
attestation  clause  unsigned  :  the  facts  pleaded  in  the  allegation  being  suffi- 
cient to  rebut  the  legal  presumption  against  the  paper.  On  reversing  the 
decision  of  the  Prerogative  Court  rejecting  an  allegation  pleading  circum- 
stances to  entitle  a  paper  to  probate,  the  Judicial  Committee  retained  the 
cause,  and  ultimately  granted  probate  of  the  Instrument. 

This  was  a  cause  of  proving,  in  solemn  form  of  law,  the  Will  of  Richard  Sparling- 
Berry,  bearing  date  the  5tli  day  of  October  1837,  promoted  by  the  Appellants, 
Thomas  Hudson  Bateman  and  Roliert  Henry  Welch,  two  of  his  Executors  therein 
named,  against  the  Re-[224]-spondent,  Ellen  Pennington,  the  aunt  and  only  next  of 
kin  of  the  deceased. 

The  Testator  died  suddenly,  on  the  night  of  the  29th  of  January  1838.  On  the 
following  morning  search  was  made,  and  in  the  repositories  of  the  deceased  was 
found  two  testamentary  papers.  The  body  of  the  first  paper  was  written  in  ink, 
but  the  date  of  the  5th  of  October  1837  was  inserted  in  pencil  in  the  third  line; 
the  signature  of  the  Testator  was  likewise  written  in  pencil,  and  was  preceded  by 
the  following  words,  also  in  pencil — "  in  case  of  accident  I  sign  this  my  will ;  " 
there  was  also  a  clause  of  attestation,  but  without  the  subscription  of  any  witness. 
By  this  in.strument  the  Testator,  among  other  things,  named  and  appointed  William 
Sparling,  Thomas  Hudson  Bateman,  and  Robert  Henry  Welch,  his  Executors. 

The  second  paper  was  without  date,  but  it  was  subscribed  by  the  Testator  in 
ink:   to  this  paper  also  there  was  a  clause  of  attestation,  without  the  subscription 

*  Present:  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington. 
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of  any  witness.  In  this  instrument  William  Sparling,  Thomas  (Jreen,  and  Robert 
Henry  Welch  were  named  as  joint  Executors. 

The  deceased,  at  the  time  of  his  death,  was  seised  of,  or  entitled  to,  real  estate  of 
considerable  value,  and  was  also  possessed  of  personal  estate  of  the  value  of  £28,000. 

Shortly  after  the  Testator's  death,  proceedings  were  instituted  in  the  Preroga- 
tive Court  of  Canterbury,  on  belialf  of  the  Appellants  as  the  Executors  named  in 
the  paper  dated  the  5th  of  October  18-37,  calling  upon  Mrs.  Ellen  Pennington, 
Widow,  the  aunt  and  only  next  of  kin  of  the  decea.sed,  to  see  the  Will  propounded  in 
solemn  form  of  law.  Ati  allegation  setting  forth  the  above  facts  and  propounding 
the  paper  was,  [225]  after  "argument,  on  tlie  11th  of  June  1838,  rejected  by  the 
learned  Judge. 

From  this  rejection  an  Appeal  was  interposed  by  the  Appellants. 

Mr.  Pemberton,  Q.C..  and  Dr.  Addams,  for  the  Appellants. — The  question  which 
the  Court  of  Probate  would  ultimately  have  had  to  decide  was,  whether  the  paper 
of  the  oth  of  October  1837  was  not  intended  by  the  deceased  as  an  interim  instru- 
ment. "  In  case  of  accident  I  sign  this  my  WiU ;  "  these  words  import  the  intention 
not  to  die  intestate.  Castle  v.  Torre  (2  Moore's  P.C.  Cases,  133).  The  circum- 
stances of  the  words  being  in  pencil,  and  apparently  added  after  the  body  of  the 
paper  was  written,  cannot  vary  the  effect  of  the  paper.  There  is  no  dispute  respect- 
ing the  handwriting — both  pencil  and  ink  are  in  that  of  the  deceased.  If  the  Will 
purported  to  dispose  of  personalty  only,  there  could  be  no  question  of  its  validity  ; 
— does  the  fact  then  of  there  being  an  attestation  clause,  and  a  disposition  of  the 
real  estate  as  well  as  the  personal,  so  avoid  the  paper  as  to  make  it  not  admissible 
to  Probate.'  In  Smith  v.  Brown  (3  Knapp,  P.C.  Cases,  1),  the  real  and  personal 
estates  were  blended  together,  both  funds  were  charged  with  the  payment  of  debts 
and  legacies  :  there  was  besides,  no  internal  evidence,  as  here,  to  show  that  the 
pajjer  was  intended  to  operate  as  an  interim  instrument.  In  W/irhurtou  v.  Bur- 
rows (1  Addams,  Ecc.  Rep.  383),  an  unexecuted  Will  was  pronounced  for,  though 
it  appeared  that  the  fair  copy  had  been  prepared  for  execution  two  months  previous 
to  the  death  [226]  of  the  Testator ;  there  was  evidence  toi  show  that  it  had  re- 
ceived his  hnal  approval;  that  he  was  of  procrastinating  habit;  and  that  he  died 
suddenly  of  apoplexy.  But  the  Court  below  ought  at  least  to  have  admitted  the 
allegation  and  allowed  proof  of  the  facts  pleaded,  whatever  ultimate  decision  it 
might  have  come  to.  Stewart  v.  Stewart  (2  Moore's  P.C.  Cases,  193).  There  is 
enough  upon  the  face  of  the  paper  to  entitle  us  to  propound  it,  even  if  the  Court  of 
Probate  should  think  it  was  not  entitled  to  proof. 

Mr.  Kindersley,  Q.C.,  and  Dr.  Phillimore,  for  the  Respondent. — The  presump- 
tion of  law  being  against  the  validity  of  the  Instrument,  the  circumstances  pleaded 
in  the  allegation,  if  proved,  would  not  be  of  force  sufficient  to  rebut  that  presump- 
tion. That  is  the  ground  upon  wliicli  the  Court  below  proceeded.  The  doctrine  of 
the  Ecclesiastical  Courts  is,  that  prima  facie  the  presumption  is  that  pencil  altera- 
tions are  deliberative,  and  those  in  ink  final.  Hawkes  v.  HawJces  (1  Hagg.  Ecc.  Rep. 
321).  Edwards  v.  Astley  (ib.  191).  In  the  former  it  is  considered  merely  as  a 
memorandum  for  future  deliberation,  not  intended  to  operate  as  a  final  instrument. 
Byrnes  v.  Clarison  (1  Phill.  Rep.  35).  It  is  true  this  presumption  may  be  rebutted; 
but  no  fact  j)leaded  in  this  allegation  is  sufficient  for  that  purpose  ;  the  words  relied 
on,  "  in  case  of  accident  I  sign  this  my  Will,"  do  not  import  that  the  deceased  in- 
tended that  paper  to  act  as  a  Will ;  but  at  the  highest,  show  that  they  were  his  final 
instructions.  There  is,  besides,  an  attestation  clause  unwitnessed;  [227]  and  tiiat 
again  affords  a  presumption  against  the  paper  as  a  Will.  Beaty  v.  Beaty  (1  Add. 
Ecc.  Rep.  15-1).  Harris  v.  Bedford  (2  Phill.  Ecc.  Rep.  177).  There  were  sufficient 
grounds  for  the  Judgment  of  the  Court  below,  which  assumes  that  if  the  facts  stated 
in  the  allegation  were  proved,  they  would  not  be  sufficient  to  entitle  the  paper  to 
Proljate. 

Lord  Jirougham. — The  pressure  of  the  case  arises  from  the  words  in  pencil, 
"  iu  case  of  accident  I  sign  this  my  Will;  "  and  the  question  is,  are  they  delibera- 
tive or  final?  If  the  words  had  been,  '  I  sign  this  my  Will,  in  case  of  accidents,' 
though  such  signature  was  in  pencil,  could  it  be  contended  to  be  only  deliberative? 
or  if  he  had  said,  '  I  write  this  in  pencil,  in  case  of  accidents,'  and  had  then  signed 
his  name,  could  that  be  held  not  to  be  a  good  signing?     Hut  all  the  circumstances 
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of  tlie  case  must  be  looked  at;  and  the  question  tlieir  Lordsliips  have  to  detenaiiie 
is,  not  whether  the  circumstance  of  the  date  and  signature  being  in  pencil,  imports 
tiiat  the  paper  was  deliberative,  or  the  circumstance  of  the  attestation  clause  being 
unwitnessed  is  so  strong  a  presumption  against  the  paper  as  a  Will,  that  the  fact 
stated  in  the  allegation,  namely,  the  intention  of  the  deceased  to  die  testate,  and  the 
sudden  death  ouglit  not  to  be  admitted  to  proof  in  order  to  rebut  the  presumption 
afforded  by  the  condition  of  the  instrument  itself.  All  the  cases  show  that,  in  either 
instance,  the  fact  of  the  signing  Ijeing  in  pencil,  though  prima  facie  a  presum])tion 
tiiat  the  act  is  only  deliberative,  yet  it  may  be  shown  to  be  otherwise;  and  so  the 
presumption  against  a  Will  having  an  attestation  clause  without  witnesses  may  be 
[228]  repelled.  And,  in  either  case,  if  tlie  facts  in  this  allegation  arc  proved,  the 
legal  presumption  would  be  negatived,  and  tlie  Appellant  entitled  to  Probate.  Their 
Lordsliips  are,  therefore,  of  opinion  that  the  sentence  of  the  Court  below,  rejecting 
tlie  allegation,  ought  to  be  reversed,  and  that  the  Appellant  must  be  admitted  to  his 
proofs ;  for  which  purpose  they  will  retain  the  Cause. 

The  allegation  and  exhibits  being  admitted  to  proof,  five  witnesses  were 
examined  by  Commission.  No  allegation  was  offered  on  the  part  of  the  Respondent. 
Publication  was  decreed,  and  the  cau.se  assigned  for  final  hearing  before  the  Judicial 
Committee,  when  their  Lordships*  decreed  Probate  (July  3rd,  1841):  the  costs  of 
all  parties  to  be  paid  out  of  the  estate. 

[Mews'  Dig.  tit.  WILL.  lY.  Execution,  b.  Attestation.  On  point  (i.)  pencil  altera- 
tions before  execution,  cf.  Francis  v.  Grovcr,  18-15;  5  Hare,  :i9  ;  /»  bonis  Ilalh 
1871,  2  P.  and  D.  25G  ;  In  bonis  Adams,  1872,  2  P.  and  D.  .367 :  (ii.)  as  to  allow- 
ance of  costs  out  of  estate,  cf.  Davis  v.  Greyory,  187.3,  3  P.  and  D.  28.] 


[229]  OX  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

THE  YERY  REVEREND  THE  DEAN  OF  mRQWi— Appellant ;    THE  RECTOR 
OF  THE  PARISH  OF —Respondent  f  [July  31,  1840]. 

The  Ecclesiastical  Court  of  Jersey  has  juri.sdiction,  under  the  17th  and  46tli 
Canons,  to  entertain  a  suit  against  a  Clergyman,  charging  him  with  certain 
acts  of  conduct,  '"  which  created  a  scandal  against  morality  and  religion, 
and  especially  against  the  Established  Church  of  which  he  is  a  Minister," 
though  the  alleged  acts,  if  proved,  would  constitute  a  criminal  ofiEence,  over 
which  the  Ecclesiastical  Court  has  no  jurisdiction :  the  gravamen  of  the 
charge  being,  the  scandal  induced  by  the  reports  of  the  acts  in  question,  for 
which  a  clergyman  is  amenable  to  his  Ordinary,  and  not  their  criminality, 
for  which  he  is  liable  to  the  criminal  tribunal  of  the  Island  [3  Moo.  P.C.  248]. 

By  the  21st  Canon  it  is  enacted,  that  "  the  Dean,  in  causes  which  shall  be  handled 
in  Court,  shall  ask  the  advice  and  opinion  of  the  Ministers  who  shall  be 
present."  The  Ministers  are  only  Assessors,  and  have  no  voice  in  the  decision 
of  the  Court,  which  rests  with  the  Dean  or  Commissary  alone  [3  Moo.  P.C. 
249]. 

Appeal  abated  by  the  death  of  the  Dean  of  Jersey,  pending  the  Appeal,  revived 
in  the  name  of  his  successor,  though  not  prosecuted  within  the  time  required 
by  the  57th  Canon  [3  Moo.  P.C.  230]. 

The  Appellant  in  this  case  was  the  Very  Reverend  Francis  Jeune,  Dean  of  the 
Island  of  Jersey  and  Rector  of  the  Parish  of  St.  Helier  in  the  same  Island.  The 
Resjioudent  was  Rector  of  the  Parish  of in  the  Island. 

The  Appeal  was  originally  granted  to  the  Very  Reverend  Corbet  Hue,  deceased, 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Sir  Herbert  Jenner,  and  the  Right 
Hon.  Dr.  Lushington. 

t  Present  :  The  Lord  President  (Marquis  of  Lansdowne),  Lord  Lyndhurst.  Lord 
Brougham,  and  Sir  Herbert  Jenner. 
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late  Dean  of  Jersey,  from  a  sentence  of  the  Hoyal  Court  of  that  Island,  in  the  nature 
of  a  writ  of  Proliibition,  dated  the  24tli  [230]  day  of  XovemljL'r  l6-i7,  whereby 
the  Court  annulled  certain  proceedings  which  hud  been  taken  in  the  Ecclesiastical 
Court  against  the  Respondent,  and  ordered  that  all  the  Acts  which  referred  thereto 
should  be  erased  from  tlie  records  of  that  Court. 

The  Very  Reverend  Corljet  Hue  died  in  the  month  of  December  18o7,  sliortly 
after  the  above-mentioned  decision  of  the  Royal  Court  had  liecn  rendered,  and 
before  any  proceedings  had  been  taken  by  him  for  prosecuting  the  Ajipeal. 

On  the  5th  of  March  1838,  Her  Majesty  was  pleased,  bj'  Letters  Patent,  to  con- 
stitute and  appoint  the  Very  Reverend  Francis  Jeune,  D.C.L.,  Dean  of  the  Island 
of  Jersey ;  and  in  the  month  of  November  1838,  the  Dean  presented  a  Petition  to  Her 
Majesty  in  Council,  praying  that  Her  Majesty  would  be  pleased  to  order  the  said 
Appeal  so  granted  to  the  Reverend  Corbet  Hue,  deceased,  to  be  revived,  and  that 
he  might  stand  and  be  the  Appellant  in  such  Appeal,  as  Dean  in  the  said  Island  of 
Jersey. 

This  Petition  came  on  for  hearing  on  the  12th  of  February  1839,*  when  it  was 
opposed  by  the  Respondent,  who  contended  that  the  suit  having  become  abated 
Ijy  the  death  of  the  Dean,  was  at  an  end  ;  and  moreover  that  the  Appeal  not  having 
been  prosecuted  within  the  time  required  by  the  57th  Canon,  was  lost,  and  could  not 
now  be  revived. 

Lord  Brougham. — We  think  in  this  case,  that  under  the  circumstances,  [231]  the 
rule,  requiring  the  prosecution  of  the  Appeal  within  a  year  and  a  day,  must  l)e 
waived,  and  that  the  Appellant  ought  to  be  let  in  and  the  suit  revived,  as  the  Appel- 
lant could  not  have  done  much  good  in  coming  before. 

The  Appeal  being  thus  revived  came  on  for  hearing  on  its  merits.  The  facts 
of  the  case,  and  the  questions  raised  on  the  construction  of  the  Canons  of  1623, 
on  both  sides,  are  fully  stated  and  set  forth  in  the  Judgment. 

Dr.  Addams  for  the  Appellant,  and 

The  Queen's  Advocate  (Sir  John  Dodson),  for  the  Respondent. 

Sir  Herbert  Jenner  (March  11,  1841). — This  is  an  Appeal  from  the  Royal  Court 

of  Jersey,  in  which  the  Dean  of  Jersey  is  the  Appellant,  and  the  Reverend ,  the 

Rector  of  the  Parish  of in  that  Island,  is  Respondent.       The  object  of  the 

Appeal  is  to  obtain  the  remissal  of  a  sentence  of  the  Royal  Court,  in  a  return  of  a 
Writ  of  Prohibition  to  the  Ecclesiastical  Court,  annulling  certain  proceedings  which 
liad  then  been  instituted  against  the  Respondent,  and  directing  that  all  the  acts  and 
records  in  that  cause  should  Ije  erased  from  the  Rolls  of  the  Court. 

This  sentence  appears  to  have  proceeded  upon  two  grounds:  First,  that  the 
Ecclesiastical  Court  was  incompetent  to  entertain  the  suit.  Secondly,  that  the 
Dean,  or  his  Commissary,  pronounced  a  sentence,  declaring  its  competency,  in 
opposition  to  the  opinion  [232]  of  the  majority  of  the  assessors  by  whom  he  was 
assisted. 

It  appears  that  the  Ecclesiastical  Law  of  the  Island  of  Jersey  is  to  be  found  in 
a  body  of  Canons  and  Constitutions  Ecclesiastical,  which  were  compiled  l\y  the 
order  of  James  I.  in  1623,  by  Abbott,  the  Archbishop  of  Canterbury,  Williams, 
Bishop  of  London,  then  Lord  Keeper,  and  Andrews,  Bishop  of  Winchester.  These 
Canons  and  Constitutions  were  framed  after  the  models  of  the  English  Canons, 
with  some  modifications  adapted  to  the  particular  customs  and  usages  of  the 
Island.  These  laws  were  confirmed  by  Royal  Charter  in  1623,  and  the  King  therein 
declared  his  "  will  and  command  that  the  said  Canons  and  Constitutions  hereafter 
following,  shall  from  henceforth,  in  all  points,  te  duly  observed  in  our  said  Isle, 
for  the  perpetual  government  of  the  said  Isle,  in  causes  Ecclesiastical,  unless  the 
same,  or  some  part  or  parts  thereof,  upon  further  experience  and  trial  thereof,  by 
the  mutual  consent  of  the  Lord  Bishop  of  Winton  for  the  time  being,  the  Governor, 
Bailiff,  and  Jurats  of  the  said  Isle,  and  of  tlie  Dean  and  Ministers,  and  other  our 

*  Present:  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  tlie 
Chief  Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine],  and  the  Right  Hon. 
Dr.  Ivushington. 
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officers  of  our  said  Isle  for  tlie  time  being,  representing  the  body  of  the  said  Isle, 
and  bj'  the  Royal  autliority  of  us,  our  heirs  or  successors,  shall  receive  any  additions 
or  alterations  as  time  and  occasion  shall  justly  require."  It  does  not  api)ear  that 
any  alteration  or  addition  has  Ijeen  made,  and,  therefore,  these  laws  remain  effectual 
in  the  manner  therein  stated. 

The  Ecclesiastical  Jurisdiction,  as  constituted  by  these  Canons,  is  exercised  by 
rlic  Dean  in  his  Court,  in  which  he  presides  either  in  person  or  by  his  Commissary, 
whom  he  has  jjower  to  appoint  by  tlie  oOtli  of  these  Canons,  and  he  is  to  be  assisted 
hy  certain  [233]  assessors  who  are  the  ministers  of  the  several  parishes  within  the 
Island,  whose  advice  and  opinion  the  Dean  is  required  to  ask  in  all  causes  which 
shall  l)e  handled  in  Court,  as  appears  by  the  21st  Canon.  The  22ud  Canon 
enumerates  the  cases  of  which  the  Dean  lias  cognizance,  and  the  offences  which  he  is 
emjjowered  to  punish  according  to  the  Ecclesiastical  Law,  without  prejudice  to  the 
]JOwer  of  the  Civil  Magistrate  in  regard  of  bodily  punishment  for  the  said  crimes, 
amongst  whicli  are  to  be  found  adultery,  incest,  and  fornication. 

The  46th  Canon  also  enacted  that  the  King's  Procurator,  or,  in  his  absence,  the 
Advocate,  may  be  present  in  Court,  and  there  prosecute  the  censure  and  punish- 
ment of  all  causes  of  crime  and  scandal.  The  56th  directs  that  all  Appeals  in  causes 
ecclesiastical  shall  be  heard  and  determined  by  the  Bishop  of  Winchester  in  person, 
or,  in  the  vacancy  of  that  See,  by  the  Archbishop  of  Canterbury  in  person. 

There  are  other  directions  contained  in  the  Canons  regulatin":  the  conduct  and 
behaviour  of  ministers,  of  the  procedings  in  the  Court,  and  all  subjects  connected 
with  the  ecclesiastical  afi'airs  of  the  Island. 

In  this  Court  so  constituted  the  proceedings  out  of  wiiich  the  present  question 
ari.ses,  originated. 

It  appears  that  in  the  month  of  Octolier  1836,  tlie  Avocat  Promoteur  made  a 
representation  to  the  Ecclesiastical  Court  to  the  effect,  "  that  rumours  of  a  most 
serious  nature  had  for  some  time  past  been  publicly  circulated  touching  the  conduct 

of  the  Rev.  (the  Respondent),  accusing  him  of  leading  a  most  scandalous  life, 

and  of  having  committed  indecent  as  well  as  criminal  acts,  in  having  made  the 
most  shameful  proposals  to  men,  and  of  having  met  them  at  undue  [234]  liours,  and 
under  suspicious  circumstances,  to  the  great  scandal  of  religion,  and  specially  of 
the  Established  Church,  of  which  he  is  a  minister." 

The  representation  proceeded  to  state,  that  in  the  month  of  April  preceding, 
a  Remonstrance  had  been  presented  to  the  Royal  Court  by  the  Respondent,  setting 
forth,  "  That  for  a  consideralile  time  he  had  been  exposed  to  the  most  outrageous 
calumnies,  and  to  insinuations  of  a  most  horrible  nature,  on  the  part  of  a  certain 
party  therein  mentioned,  who  had  on  several  occasions,  and  also  very  recently, 
dared  to  spread  in  pulilic  the  most  untrue  reports,  tending  to  represent  the  Remon- 
strant as  having  been  guilty  of  a  crime  of  the  most  horrible  description  which  can 
Ije  conceived,  a  crime  which,  if  found  guilty,  would  subject  him  to  the  penalty  of 
death ;  that  the  same  party  had  also  declared,  in  the  presence  of  several  witnesses, 
that  his  object  in  propagating  these  most  odious  calumnies  against  the  honour  and 
character  of  the  Remonstrant  was  to  compel  him  to  abandon  his  Living,  and  to 
quit  the  Island  for  ever,  but  that,  if  he  consented  to  appoint  a  Curate,  he  would  be 
shielded  from  all  further  annoyances  in  this  respect;  that  the  same  party  had  also 
publicly  stated  that  a  prosecution  was  about  to  be  commenced  against  him,  the 
Remonstrant,  in  the  Ecclesiastical  Court,  to  deprive  l;im  of  his  Living;  that  these 
infamous  calumnies  had  been  circulated  with  a  view  to  ruin  the  character  of  the 
Remonstrant,  and  to  deprive  him  of  the  esteenr  and  confidence  of  the  inhabitants 

of  the  parish  of .  of  which  he  is  Rector  ;  "  and,  in  conclusion,  he  prayed  "  that 

the  party  in  question  might  be  summoned  before  the  Court,  and,  after  proof  made 
of  the  above  alegations,  that  he  should  be  condemned  to  make  an  [235]  honouralile 
compensation  t«  the  Remonstrant,  and  to  pay  him  the  sum  of  £5000  sterling  by  way 
of  damages." 

The  representation  of  the  Avocat  then  went  on  to  state  that  the  party  accusing- 
had  examined  three  witnesses,  whose  depositions  he,  the  Avocat,  had  not  been  able 
t(j  procure,  but  who.  he  was  credibly  informed,  deposed  to  certain  disgustint;-  actions 
and  very  suspicious  meetings  with  men,  by  the  Rector  of  — ■ —  ;  that  a  few  days 
after  the  examination  of  tliese  witne.s.ses  in  the  presence  of  the  Rector,  he  had  with- 
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drawn  his  action  against  tlie  party  accusing,  under  circumstances  which  not  only 
have  given  rise  to  the  most  violent  suspicions,  but  might  Ije  construed  into  a  tacit 
acknowledgment  of  his  guilt,  he  having  obliged  himself,  by  an  agreement  in  writing, 
not  only  to  abandon  the  suit,  but  also  subjected  himself  to  a  large  penalty  if  for  the 
future  he  discharged  the  duties  of  his  parish — conduct  on  the  part  of  the  Rector  of 
which  v,-ould  render  him  unworthy  to  exercise  his  sacred  calling. 

This  was  the  substance  and  effect  of  the  statement  made  by  the  Avocat,  who  was 
the  prosecutor  in  this  case,  and  which  I  have  thought  it  right  to  state  pretty  fully, 
as  it  is  the  foundation  of  the  proceedings  in  the  Ecclesiastical  Court,  as  well  as  of 
the  sentence  pronounced  by  the  Royal  Court,  and  it  is  that  upon  which  the  question 
here  to  be  decided  must  principally  turn  :  and  the  Avocat  having  made  that  repre- 
sentation, concluded  with  praying  that  he  might  be  allowed  to  cite  the  Respondent 
before  the  Court  to  answer  this  representation,  and  that  previous  to  proceeding 
further  the  Court  should  in  the  first  instance,  as  customary  in  such  cases,  call  on 

the  churchwardens  of  the  parish  of  ,  in  conformity  with  their  oath  and  the 

[236]  duties  of  their  office,  to  make  a  report  touching  the  reports  above  mentioned. 
This  was  accordingly  ordered  to  be  done. 

On  the  next  Court  day,  5th  December  1S-J6,  neither  the  Respondent  nor  the 
churchwardens  appeared,  and  it  was  then  ordered  that  they  should  be  again  sum- 
moned, in  pain  of  contumacy;  and  on  the  prayer  of  the  Avocat.  notice  was  given 
to  the  Respondent  that  he  was  suspended  from  exercising  the  duties  of  his  calling 
until  a  final  sentence  should  be  pronounced  in  the  cause. 

Here  the  matter  appears  to  have  rested  for  some  time,  and  no  further  steps  were 
taken  until  the  9th  of  December  1837  (the  cause  of  that  delay  does  not  very  exactly 
appear),  except  that  it  is  to  be  collected  from  the  entry  in  the  Acts  of  Court  on 
that  day,  that  the  Respondent  had  appeared  in  the  interval  to  the  citation  ;  for  he 
then  objected  to  the  Court  proceeding,  on  the  ground  that  there  was  not  a  sufficient 
number  of  Assessors  on  the  Bench  to  form  a  quorum.  He  was,  therefore,  directed 
to  state  his  objection  in  writing.  The  Respondent  then  objected  that  there  were  not 
a  sufficient  number  of  Assessors  in  the  Island  to  form  a  quorum.  This  latter  objec- 
tion was  overruled  by  the  Court,  wdiich  was  then  adjourned  to  the  16th  October,  on 
which  day  the  Court  overruled  the  former  oVijection  made  by  the  Respondent  as  to 
the  deficiency  of  the  number  of  Assessors,  and  declared  its  comjjetency  to  proceed. 
The  Respondent  then  objected  to  five  of  the  Assessors,  as  not  being  sufficiently 
indift'erent  and  unprejudiced.  With  regard  to  three  of  them,  the  Court  overruled 
the  objection,  as  coming  at  too  late  a  period  in  the  cause,  the  Respondent  having 
already  pleaded  before  them,  but  directed  the  objection  as  to-  the  other  two  to  be 
lodged  in  the  Registry,  the  Defendant  being  [237]  allowed  to  appeal  from  all  these 
sentences  to  the  Bishop  of  Winchester. 

He  then,  through  his  Counsel,  applied  for  and  olitained  time,  to  the  following 
Court  day,  to  submit  a  question  to  the  Court,  touching  its  competencj^  to  entertain 
the  case;  and  upon  that  day,  the  23rd  of  October,  he  pro{30unded  his  objections  to 
the  competency  of  the  Court.  Those  objections  were  not  founded  as  the  former  had 
been,  with  respect  to  any  deficiency  in  the  number  of  Assessors,  nor  on  any  part  of 
its  constitution,  but  on  the  ground  that  it  had  not  jurisdiction  to  entertain  the 
question ;  and  he  then  goes  on  to  assign  the  reasons  w  hy  the  Court  was  not  com- 
petent to  entertain  the  question,  which  were  pretty  much  the  same  as  those  argued 
tiefore  their  Lordships  at  the  hearing.  The  first  of  those  reasons  was: — That  the 
22ad  Canon  enumerates  all  the  offences  which  come  under  the  cognizance  of  the 
Court,  and  that  all  other  crimes,  particularly  all  those  of  a  more  serious  nature, 
are  included  according  to  the  maxim,  "  Exclusa  consentia  omnia  quae  lex  non 
eniimerando  inclusit  "•;  that  the  Ecclesiastical  Court  had  no  right  by  its  Canons  to 
take  cognizance  of  cajiital  crimes,  a  right  which  is  equally  denied  to  the  English 
Ecclesiastical  Courts  according  to  the  Laws  of  the  Established  Cliurch,  which  ap- 
pears, from  the  preamble  of  the  Jersey  Canon  Law,  are  the  source  and  foundation 
of  the  Law;  that  in  such  cases,  the  Ecclcsiasitcal  Court  cannot  proceed  against  a 
Defendant  to  deprivation,  until  he  has  been  regularity  convicted  before  a  competent 
tribunal.  And  lie  then  proceeds  to  argue  further  against  the  competency  of  such  a 
tribunal  to  take  cognizance  of  such  a  crime,  the  actual  commission  of  which,  he 
alleges,  is  imputed  t/O  him  ;  that  is,  in  the  allegation  of  the  Avocat ;  [238]  part  of 
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the  proof  lieiug  his  tacit  avowal  and  confession  of  liis  guilt.  He  furtlier  urged, 
that  if  tlie  Court  entertained  this  cause,  it  would  trench  upon  the  right  which  the 
laws  and  customs  of  the  Island  give,  without  exception,  to  every  one  accused  of  a 
capital  crime,  of  being  tried  by  a  jury.  He  then  is  stated  to  have  cited  precedents 
which  have  taken  place  in  England  in  similar  cases,  in  which  the  incompetency  of 
Ecclesiastical  Courts  have  been  formally  recognized,  and  he  demands  that  the 
Court  would  declare  its  incompetency. 

The  Court,  after  having  heard  the  arguments  on  both  sides,  postponed  giving 
its  judgment  till  the  nest  Court  day,:  upon  that  day,  the  23rd  of  October,  at  the 
sitting  of  the  Court,  the  Kespondent  took  some  olijections  to  its  proceedings  on 
account  of  the  absence  of  one  of  the  Assessors,  who  had  been  present  on  tlie  pre- 
ceding Court  day.  This  objection  Ijeing  overruled,  the  Court  proceeded  to  take 
the  opinions  of  tlie  Assessors  present,  and  also  directed  the  opinion  of  the  absent 
Assessor  to  be  recorded.  The  opinions  of  the  majority  of  the  Assessors  were  against 
the  competency  of  the  Court  to  entertain  the  cau.se;  but  the  Dean,  notwithstanding 
this,  decided  that  it  was  competent  to  render  its  Judgment. 

The  Defendant  then  objected  that  the  Judge  could  not  give  a  Judgment  contrary 
to  the  opinion  of  the  Assessors  present.  The  Judge  however  decided  that  his 
opinion  ought,  although  contrary  to  that  of  "the  Assessors,  to  prevail,  to  form  a 
Judgment  of  the  Court,  the  Dean,  or  his  Commissary,  being  the  sole  Judge  of  that 
Court.  The  Commissary,  who  presided,  then  proceeded  to  say,  that  the  objection 
of  the  Defendant  made  on  the  23rd  of  October  might  have  deserved  consideration 
if  it  had  come  after  the  criminal  prose^[239]-cution  commenced  against  him  in  the 
Royal  Court,  inasmuch  as  it  would  not  Ije  just  to  try  the  same  individual  before 
two  tribunals  at  one  and  the  same  time,  nor  to  try  him  again  for  the  same  offence, 
after  a  sentence  rendered  by  a  competent  triliunal,  except  only  by  taking  the  Judg- 
ment of  such  tribunal  as  the  foundation  of  such  ecclesiastical  sentence  wliich  might 
result  therefrom,  if  such  Judgment  were  one  of  condemnation. 

He  then  proceeded  to  observe,  that  considering  that  the  Royal  Court  has  taken 
no  step  of  this  kind,  it  is  to  be  presumed  that  it  has  not  viewed  the  case  as  one  within 
its  jurisdiction,  and  consequently  there  is  nothing  to  prevent  this  Court  from 
entertaining  the  suit,  inasmuch  as  it  would  be  a  monstrous  and  absurd  doctrine, 
that  while  it  could  punish  by  ecclesiastical  censures,  the  ministers  and  members  of 
the  Church  for  ordinary  faults,  there  should  l>e  no  means  of  bringing  to  justice, 
persons  guilty  of  the  most  atrocious  crimes,  in  cases  where  the  Royal  Court  does 
not  deem  it  necessary  to  proceed  against  them,  doctrines  which  the  Legislature 
never  could  have  intended  to  sanction,  in  framing  the  Laws  which  have  been  quoted 
in  support  of  the  Respondent's  objections  ;  and  it  might  be  further  questioned 
whether  those  Laws  were  applicable  to  the  jurisprudence  of  this  Island,  which  is 
guided  liy  its  peculiar  law  and  usages,  and  not  by  those  of  the  mother  country. 
Now  whetlier  this  reasoning  of  the  Commissary  is  in  all  respects  well-founded,  and 
to  he  maintained  and  supported,  it  is  not  necessary  here  to  inquire,  for  that  did  not 
form  the  ground  upon  which  the  Court  eventually  decided  the  question  as  to  its 
competency  to  entertain  the  suit.  For  the  learned  Commissary  goes  on  to  state: 
But  even  supposing  it  [240]  were  so,  the  case  actually  1)efore  the  Court  is  not  one  to 
which  they  (the  olijections)  could  be  made  applicable,  becau.se  the  statement  made 
by  the  Avocat  Pronioteur  does  not  charge  the  Defendant  with  the  commission  of  a 
capital  crime,  but  merely  with  acts  and  proceedings  which,  however  revolting  in 
themselves,  would  not  probably,  before  a  Court  of  Justice,  carry  with  it  the  punish- 
ment of  death ;  that  consequently  this  cause  comes  clearly  within  the  limits  pre- 
scribed by  the  Canons  to  the  jurisdiction  of  the  Court,  although  the  horrible  crime 
alluded  to  in  these  proceedings  is  not  specifically  designated  in  the  enumeration 
made  in  the  22nd  Canon  of  the  subjects  submitted  to  it;  that  it  should  not  have 
the  right  of  entertaining  a  suit  instituted  for  this  crime,  inasmuch  as  it  is  not  for 
the  commission  of  the  said  crime  that  the  Respondent  was  cited  before  it,  but  for 
liaving  caused  by  the  proceedings  in  question,  according  tx)  the  tenor  of  the  repre- 
sentation, "  a  great  detriment  to  morality  and  religion,  and  especially  to  the  Estal> 
lished  Church,  of  which  he  is  a  minister."  And  this,  he  observes,  "  falls  evidently 
under  the  commission  of  scandal,  and  consequently,  without  any  doubt,  within  the 
jurisdiction  of  the  Court."     Upon  this  last  question,  as  to  the  competence  of  the 
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Court  to  entertain  the  suit,  it  expressly  disclaimed  the  intention  of  trying  the  Re- 
spondent for  the  crime  which  he  alleged  the  representation  of  the  Promoteur  im- 
puted to  him,  and  declared  that  the  inquiry  in  that  Court  was  limited  and  confined 
to  the  scandal  which  had  been  occasioned  by  his  conduct,  with  respect  to  which  it 
affirmed  its  competency  to  proceed. 

It  then  proceeded  to  notice  a  further  objection  which  had  been  raised  by  the 
Respondent,  namely,  that  it  was  not  competent  to  the  Avocat  to  proceed,  without 
having  [241]  first  obtained  the  report  of  the  churchwardens.  This  objection  the 
Court  overruled,  and  finally  rejected  the  Defendant's  plea,  at  the  same  time  allow- 
ing him  to  appeal  from  the  sentences  to  the  Bishop  of  Winchester.  The  final  hear- 
ing of  the  suit  was  then  adjourned  to  the  13th  of  Xovember. 

In  the  meantime,  however,  the  Respondent  jJresented  a  Remon.strance  to  the 
Royal  Court,  in  which  he  set  forth  the  substance  of  the  statement  of  the  Promoteur, 
which,  he  again  alleged,  charged  him  with  the  commission  of  an  offence  of  the  most 
revolting  nature,  which  representation,  as  he  contended,  ought  t«  have  been  instantly 
rejected  by  the  Court,  on  considering  the  proper  limits  of  its  jurisdiction  ;  but  that, 
on  the  contrary,  it  based  its  proceedings  upon  it,  in  an  action  brought  against  the 
Remonstrant.  Tliat  the  Court  attempted  to  proceed  against  him  by  an  illegal 
suspension  without  having  heard  him,  and  without  the  churchwardens  of  the  parish 

of  — ■ having   made   any   report,   and   without   a   single   witness   having   been 

examined. 

He  then  proceeded  to  urge,  tliat  on  the  2-jrd  of  October  1837,  two  of  the  Assessors, 
of  three  then  present,  had  given  their  opinion  that  the  Court  was  incompetent,  the 
third  that  the  Court  was  competent,  to  entertain  the  suit,  so  far  as  thereto  authorised 
by  the  17th  Canon;  but  the  Dean's  Commissary  decided,  as  he  states,  on  the  6th 
of  November,  that  his  ojjinion,  although  contrary  to  that  of  the  Assessors,  should 
prevail,  and  form  the  Judgment  of  the  Court;  and  he  caused  it  to  be  so  stated,  in 
the  Act  of  the  Court  of  6th  of  November  1837.  "  That  the  Ecclesiastical  Court  was 
competent  to  entertain  the  suit." 

The  Respondent  then  submitted  that  the  Ecclesias-[242]-tical  Court  could  not, 
by  the  58tli  Canon,  exercise  any  jurisdiction  beyond,  or  contrary  to,  the  teior  of  its 
Canons,  and  could  not  take  cognizance  of  all  crimes,  but  only  of  those  which  are 
specially  referred  to  by  law,  amongst  which  the  offence  imputed  to  the  Respondent 
is  not  named.  In  that  passage,  he  clearly  refers  to  the  offences  mentioned  in  the 
22nd  Canon.  He  further  urged  that  the  Ecclesiastical  Court  had  invaded  the 
jurisdiction  of  the  Royal  Court,  and  also  the  right  which  belongs  to  every  citizen,  of 
being  tried  before  a  jury,  in  ca-ses  of  so  gross  a  nature,  and  he  therefore  prayed 
that  the  Dean  or  his  Commissary  might  be  summoned  to  appear  before  the  Court, 
to  see  that  the  said  pro.secution  be  annulled,  and  that  all  Acts  of  the  Ecclesiastical 
Court,  relating  to  the  same,  be  ordered  to  be  erased  from  the  Registers  of  the  Court, 
and  that  the  Dean  or  his  Commissary  be  provisionally  prohibited  from  proceeding 
in  the  cause,  until  the  Royal  Court  shall  have  decided  touching  the  competency  or 
incompetency  of  the  Ecclesiastical  Court,  and  prayed  relief  generally. 

The  Dean  then  appeared  to  answer  the  Remonstrance,  and  again  declared 
that  the  representation  made  against  the  Respondent  did  not  accuse  him  of  the  crime 
there  mentioned.  Upon  this,  one  of  the  Judges  who  was  present,  declared  he  was  of 
opinion  that  the  Ecclesiastical  Court  was  not  competent,  as  the  crime  imputed  to 
the  Defendant  was  of  a  most  serious  nature;  another  declared  his  opinion  to  be, 
that  as  the  ipiestion  submitted  to  the  Court  was  one  which  affected,  not  only  the 
Ecclesiastical  Court,  but  also  society  generally,  as  well  as  the  Remonstrant  in  the 
highest  degree,  the  matter  should  be  decided  by  the  full  Court.  This  opinion  w-as 
adopted,  and  the  Court  directed  it  to  be  [243]  notified  to  the  Ecclesiastical  Court,  that 
all  further  proceedings  should  in  the  meantime  be  suspended. 

On  the  24th  of  November,  the  Royal  Court  again  a.ssemblcd,  at  which  time  it 
appeared  that  seven  Judges  besides  the  Chief  Magistrate  were  ujion  the  Bench.  The 
question  was  argued  by  counsel  on  both  sides,  and  the  Chief  Magistrate  having 
collected  the  opinions  of  the  Judges,  it  appeared  that  three  of  the  seven  were  of 
opinion  that  the  accusation  framed  against  the  Respondent  was  within  the  competency 
of  tlie  Ecclesiastical  Court,  and  that  the  Royal  Court  could  not  receive  the  said 
Remonstrance;  and  that  four,  evidently  adopting  the  suggestion  of  the  Respondent, 
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tliat  the  representation  of  the  Promoteur  charged  him  with  the  actual  conunission 
of  the  crime,  were  of  opinion,  "  Considering  that  it  aj)peiirs  by  the  acts  of  the 
Ecclesiastical  Court,  that  tlie  accusation  against  the  Respondent  is  of  the  highest 
gravity  {de  hi  plus  JiiiiU  (jravite) ;  that  moreover  the  majority  of  the  Assessors  of  the 
Ecclesiastical  Judge,  who  must  know  the  attril)utes  of  the  Court  to  which  they 
belong,  gave  their  opinion  that  tho  said  accusation  is  not  within  tlie  competency 
of  the  Ecclesiastical  Court, — that  it  would  be  contrary  to  every  principle  of  justice 
and  equity,  that  a  Judge  should  luive  the  power  of  giving  Judgment  in  opposition 
to  the  opinion  of  the  majority  of  his  Assessors."  The  Court  then  annulled  the 
proceedings  of  the  Ecclesiastical  Court  against  the  Respondent,  and  ordered  that 
all  the  acts  relating  thereto  should  l)e  erased  from  tlie  Rolls  of  tlie  said  Court. 

Now  it  is  from  this  sentence  of  the  Royal  Court  that  the  present  appeal  has  been 
brought;  and  the  question  for  their  Lordships  to  determine  is,  whether  this  sentence, 
being  in  the  nature  and  having  the  effect  of  [244]  a  Writ  of  Proliibition  to  the 
Ecclesiastical  Court,  can  be  maintained  ujioii  the  two  grounds  upon  which  it  is 
founded. 

In  the  course  of  the  argument,  some  (piestion  was  raised  as  to  the  extent  of  the 
power  of  the  Royal  Court  to  issue  a  prohibition  to  the  Ecclesiastical  Court,  but  that 
argument  was  not  very  strongly  insisted  upon,  and  if  it  were  necessary  to  determine 
that  point,  their  Lordships  might  jiossibly  require  some  further  information  on  that 
subject  than  has  Ijceii  furnished,  Iiefore  it  pronounced  any  opinion  upon  it.  But  on 
the  view  which  their  Lordships  are  inclined  to  take  of  this  case,  that  course  does  not 
ajipear  to  be  requisite. 

The  first  tiling  to  be  ascertained  is,  what  is  the  nature  of  the  suit  wliicli  was 
instituted  in  the  Ecclesiastical  Court,  and  which  the  Respondent  was  called  upon 
to  answer.  Did  the  representation  on  which  the  citation  was  issued  charge  him 
with  having  committed  the  offence  alluded  to,  or  merely  with  certain  acts  of  conduct 
"  which  created  a  scandal  against  morality  and  religion,  and  especially  against  the 
Established  Church,  of  which  he  is  a  minister?"  The  consideration  applicable  to 
the  case  will  be  different,  according  as  the  one  or  the  other  of  these  representations 
shall  be  the  correct  character  of  the  suit :  the  Respondent  alleges  that  the  former  is 
the  true  character  of  the  offence  imputed  to  him.  Tlie  Dean  or  his  Commissary 
entirely  disclaims  this,  and  alleges  that  the  latter  description  is  the  true  one.  If,  as 
tlie  Respondent  alleges,  the  representation  would  charge  him  with  the  commission 
of  the  offence,  then  it  will  be  necessary  to  inquire  whether  the  offence  is  included  in 
the  number  of  those  designated  in  the  22iid  Canon,  by  which,  as  is  contended,  the 
jurisdiction  of  the  Court  is  limited,  and  beyond  [245]  which  it  is  expressly  prohibited 
from  proceeding,  hj  the  58th  Canon. 

Now  it  is  clear  that  this  offence  is  not  included  by  name  amongst  those  which 
are  declared  to  be  the  subjects  of  ecclesiastical  cognizance  ;  it  is  limited  to  "  incestuous! 
persons,  adulterers,  and  fornicators,"  who  are  subject  to  punishment  in  the  Ecclesi- 
astical Court ;  but  the  particular  crime  here  alluded  to  is  not  among  the  number  of 
those  expressly  designated,  and  though  the  term  made  use  of  (Paillardi.ssa)  might, 
in  its  general  acceptation,  be  used  as  descriptive  of  all  kinds  of  incontinence,  yet 
when  used  in  conjunction  with  adultery,  and  incest,  as  in  the  22nd  Canon,  it  is  a 
question  of  considerable  doubt  whether  it  is  not  to  be  considered  as  there  used, 
in  its  more  limited  and  restricted  sense,  as  designating  fornication  and  incest,  as 
opposed  to  the  higher  species  of  crime.  If,  therefore,  there  were  no  other  ground 
upon  which  the  jurisdiction  of  the  Ecclesiastical  Court  could  be  supported,  it  might 
be  a  matter  of  considerable  doubt  whether  that  jurisdiction  could  be  maintained 
under  the  22nd  Canon,  for  it  appears  that  both  the  laity  and  the  clergy  would  be 
subject  to  the  same  jurisdiction,  and  the  Court  therefore  would  be  unwilling  un- 
necessarily to  determine  that  jMint,  unless  it  was  forced  upon  them. 

But  it  seems  to  their  Lordships,  that  the  object  of  the  suit  in  the  Ecclesiastical 
Court  was  not,  as  alleged  by  the  Respondent,  to  inquire  whether  he  had  been  actually 
guilty  of  the  crime,  but  whether  his  conduct  had  been  such  as  to  create  scandal,  for 
which,  as  a  clergyman,  he  was  amenable  to  his  Ordinary.  This  was  the  view  taken 
of  it  by  the  Dean,  in  his  answer  to  the  Remonstrance  of  the  Respondent  in  the  Royal 
Court,  as  well  as  in  deciding  the  competency  of  the  suit.  And  this  [246]  appears  to 
their  Lordships  to  be  the  true  description  of  the  suit.     The  representation  of  the 
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Avocat  Proiiioteur,  in  the  first  place,  nowhere  avows  that  the  Defendant  had  com- 
mitted the  ofJ'ence.  It  merely  alleges  the  existence  of  certain  reports  of  his  having 
lived  a  most  scandalous  life  ;  of  having  committed  indecent  as  well  as  criminal  acts, 
which  it  explains  to  be  that  of  having  made  the  most  shameful  proposals  to  men, 
and  of  having  met  them  at  undue  hours,  and  under  susjiicious  circumstances,  to  the 
great  scandal  of  religion,  and  of  the  Established  Church  of  which  he  is  a  minister. 

Now  this  scandal  forms  the  gravamen  of  the  charge :  the  other  matter  stated  in 
the  representation  is  to  the  effect,  that  his  conduct  in  bringing  an  action  against 
the  author  and  circulator  of  these  calumnies,  and  afterwards  withdrawing  his  action, 
after  three  witnesses  had  been  examined  ;  moreover,  binding  himself,  under  a  heavy 
penalty,  not  to  perform  the  duties  of  his  parish, — had  given  strength  and  solidity 
to  the  reports,  and  thereby  showed  that  the  Avocat  Promoteur  was  not  proceeding 
upon  vague  and  uncertain  rumours.  The  Ecclesiastical  Court  did  not  decide  that 
it  had  jurisdiction  over  the  criminal  act,  but  simply  that  it  had  jurisdiction  to  in- 
quire into  the  scandal  which  had  been  occasioned  by  the  conduct  imputed  to  the 
Respondent.  If  this  be  the  true  character  of  the  inquiry  into  which  the  Ecclesi- 
astical Court  jjroposed  to  enter,  the  first  ground  upon  which  the  prohibition  was 
founded  must  necessarily  fail. 

It  was  indeed  contended  in  argument,  that  the  causes  of  scandal  which,  by  the 
i6th  Canon,  the  Procurateur,  or  the  advocate  in  his  absence,  was  empowered  to 
prosecute,  must  be  understood  to  mean  [247]  the  scandal  arising  out  of  the  offences 
mentioned  in  the  22nd  Canon,  and  none  others.  But  it  seems  to  their  Lordships, 
that  this  is  not  the  true  construction  of  the  Canon,  but  that  it  extends  to  all  causes 
of  scandal  mentioned  in  the  Canons,  and  that  any  clergyman  violating  the  pro- 
visions of  the  17th  Canon  is  equally  amenable  to  the  Ecclesiastical  Court,  and  may 
be  therein  prosecuted  by  the  Avocat.  Now  that  17th  Canon  expressly  declares,  "  that 
every  one  of  the  ministers  shall  be  careful  to  ob.serve  that  decency  and  gravity  of 
apparel  which  becomes  his  profession  and  may  preserve  due  respect  to  his  person  ; 
and  they  shall  be  very  circumspect  in  the  whole  course  of  their  lives,  to  keep  them- 
selves from  such  company,  actions,  and  haunts,  as  may  bring  any  blame  or  blemish 
upon  them.  Nor  sliall  they  dishonour  their  calling  by  games,  taverns,  usuries, 
trades  or  occupations  not  befitting  their  functions,  but  .shall  study  to  excel  all  others 
in  purity  of  life,  gravity,  and  virtue." 

This  Canon  is  applicable  to  the  clergy  only. 

The  22nd  Canon,  in  many  of  its  provisions,  applies  to  the  laity  equally  with  the 
clergy,  but  the  I7th  is  applicable  to  the  clergy  onh%  and  unless  it  can  be  contended 
that  a  clergyman  is  at  liberty  to  set  the  provisions  of  this  Canon  at  defiance,  that  he 
may  with  impunity  commit  such  actions,  and  frequent  such  haunts  as  may  bring 
a  blemish  upon  him,  there  must  be  some  means  of  punishing  and  restraining  him ; 
and  before  what  Court  can  that  be  but  in  that  of  his  Ordinary?  There  is  no  other 
which  can  take  cognizance  of  such  conduct,  and  it  belongs  peculiarly  to  the  Ordinary 
to  take  care  that  no  scandal  be  created  to  the  Churcli  or  to  religion,  by  any  of  its 
ministers  within  his  jurisdiction. 

[248]  Now,  tliat  the  charge  against  the  Respondent  is  such  as  to  bring  scandal 
upon  the  Church,  cannot  be  doubted — whether  it  be  true  or  false  is  the  point  to  be 
inquired  into;  that  is,  wliether  his  conduct  has  been  such  as  is  represented. 

It  was  said,  indeed,  that  the  charge  was  so  equivocal  that  evidence  of  the  capital 
offence  might  be  admitted  under  it,  but  the  bare  possibility  that  such  may  be  the 
case  can  hardly  be  considered  a  sufficient  ground  for  prohibiting  the  Court  from 
proceeding. 

Their  Lordships  are,  therefore,  of  opinion,  that  as  the  46th  Canon,  which  empowers 
"  the  King's  Procurator,  and  in  his  absence  the  Advocate,  to  be  present  from  time 
to  time  in  the  Court,  and  there  prosecute  the  censure  and  punishment  of  all  causes 
of  crime  and  scandal;  "  and  as  the  Respondent  has  liy  his  conduct,  which  has  been 
stated  in  the  representation  of  the  Avocat  Promoteur,  brought  himself  within  the 
provisions  of  the  17th  and  46th  Canons, — that  the  first  ground  upon  which  the 
prohibition  to  the  Ecelesia.stical  Court  issued  cannot  be  sustained,  but  that  the 
Respondent  has,  by  his  conduct,  as  described  in  the  representation  of  the  Avocat 
Promoteur,  brought  a  scandal  upon  the  Church,  and  as  such  is  liable  to  be  proceeded 
against  in  the  Ecclesiastical  Court. 

104 


JERSEY  (dean  of)  V.    RECTOR  OF [1840]      III  MOORE,  249 

With  respect  to  the  second  ground  u|ioii  wliiidi  tlie  ijrohibilioii  is  founded,  namely, 
that  it  is  not  competent  to  the  Dean  or  his  Commissary  to  give  judgment  in 
opposition  to  the  opinion  of  the  majority  of  the  Assessors,  their  Lordships  are  also 
of  opinion  that  tiiis  ground  is  insufficient  to  support  the  prohibition. 

Tlio  21st  Canon  indeed  requires  that  the  Uean  shall  ask  the  advice  and  opinion 
of  the  Assessors,  but  does  not  declare  that  he  shall  be  liound  by  them  ;  and  it  [249] 
should  seem,  by  one  of  the  other  Canons,  it  is  required  that  iieforo  proceeding  to 
the  removal  of  the  minister  of  a  church  by  suspension  or  sequestration,  it  is  necessai'y 
for  the  Dean,  and  it  is  expressly  enacted,  that  he  shall  proceed  by  the  advice  and 
consent  of  two  ministers,  and  in  case  the  ministers  should  continue  refractory,  the 
Dean,  by  the  consent  of  the  greater  part  of  the  ministers  present  in  the  Island,  shall 
proceed  even  to  deprivation,  and  therefore  the  silence  with  respect  to  the  binding 
effect  of  the  opinion  of  the  Assessors,  mentioned  in  the  21st  section,  is  strongly 
confirmatory  of  the  view  to  which  I  have  just  referred,  and  its  binding  effect  is 
strongly  negatived  by  the  ai'ticle  I  have  just  mentioned,  which  expressly  enacts,  that 
in  those  cases,  the  advice  and  consent  of  the  majority  of  the  ministers  shall  be 
obtained  ;  and,  in  a  note  upon  this  very  Canon,  the  Editor  of  the  "  History  of  Jersey," 
in  which  these  Canons  are  printed,  makes  this  remark  : — "  This  Canon  is  absurd,  as 
it  gives  the  Dean  the  iiower  of  asking  the  opinion  of  others,  and  then  following  hia 
own;  instances  of  which  have  sometimes  occurred  under  former  Deans."  So  that 
in  former  times,  the  interpretation  of  that  Canon  has  been  that  which  their  Lordships 
are  inclined  to  put  upon  it.  He  says,  "  There  has  been,  however,  notliing  of  the 
kind  within  the  last  half  century."  He  adds,  "  It  is  unknown  how  this  21st  Canon 
found  its  way  amongst  those  Constitutions,  as  it  is  not  in  the  Canons  presented  to 
James  I.,  and  from  wliicli  the  present  ones  were  revised  and  corrected  with  the 
consent  of  all  parties."  He  then  hazards  a  conjecture, — "  that  it  might  have  been 
by  the  contrivance  of  Dean  Bandinel ;  "  but  he  g-ives  no  reason  for  that  conjecture. 
[250]  He  then  quotes  a  few  of  the  Canons  as  presented  to  James  I.,  which  he  considers 
as  more  equitable,  and  moulded  according  to  the  manner  of  proceeding  in  Civil 
matters.  They  are  to  the  eft'ect,  "  That  the  Dean  shall  have  the  same  authority," — 
that  is,  the  Canon  oft'ered  to  James  I.  by  the  ministers,  but  afterwards  rejected  by 
him,- — "  That  the  Dean  sliall  have  the  same  authority  in  the  Ecclesiastical  Court  as 
the  Bailly  in  the  Civil  Court,  and  shall  judge  all  causes  between  party  and  party 
by  the  plurality  of  the  voices  of  the  Ministers  and  Assessors,  as  the  Bailly  does  by 
those  of  the  Jurats  by  whom  he  is  assisted."  Another  of  these  supposed  Canons, 
quoted  in  the  same  book,  enacts,  that  the  Dean  shall  not  hold  his  Court  witliout  the 
assistance  of  three  ministers  at  the  least,  and  he  is  empowered,  in  cases  of  difficulty 
and  importance,  to  summon  a  greater  number.  These  Canons,  however,  were  re- 
jected, and  form  no  part  of  the  present  Ecclesiastical  law  of  the  Island;  but  the 
rejection  of  them  shows  that  it  was  not  thought  advisable  to  bind  the  Dean  l)y  the 
opinion  of  his  Assessors,  as  the  Bailly  is  bound  by  that  of  the  Jurats,  but  that  he 
should  be  left  at  liberty,  after  asking  their  opinion  and  advice,  to  decide  according 
to  what  he  considered  to  be  the  law. 

That  the  Royal  Court  should  consider  tliat  "  it  would  be  contrary  to  every  prin- 
ciple of  justice  and  equity,  that  a  Judge  should  have  the  power  of  giving  judgment 
in  opposition  to  tlie  opinion  of  the  n.iajority  of  his  Assessors,"  may  be  accounted  for 
by  the  fact,  that  in  that  Court  the  Bailly  is  but  the  mouth  and  organ  of  the  Court, 
"  though  he  presides  in  all  the  debates,  sums  up  the  opinions,  and  pronounces  s  ntctice  ; 
yet  [251]  has  no  deliberative  voice  himself,  unless,  upon  an  equal  division  of  the  Bend' 
he  throws  his  weight  into  one  scale,  to  end  the  matter." 

Such  however  does  not  appear  to  be  the  case  with  the  Dean,  or  his  Commissary, 
in  the  Ecclesiastical  Court,  who  are  left  to  form  their  own  opinion  of  wh.it  tlie  jus'ice 
and  merits  of  tlie  case  require  at  their  hands. 

Tender  these  circumstances,  their  Lordships  are  of  opinion,  that  upon  neither 
of  the  grounds  stated  can  the  sentence  of  the  Royal  Court  be  sustained,  and,  tiicrc 
fore,  tliey  are  of  opinion  that  the  sentence  must  be  reversed,  and  with  costs. 

[Mews'  Dig.  tit.  COLONY,  II.  Particular  Colonies,  13.  Jersey  v.  Gtiemxey,  c. 
Laws,  III.  Appeals  to  Privy  Council,  6.  Prarfice,  b. ;  also  tit.  ECCLESIASTICAL 
LAW,  III.  Convocation  and  Canons,  XXVIII.  Practice,  1.  On  point  (i.)  as  to 
P.O.  II.  105  la 


Ill  MOORE,  282  CLARK  V.   MULLICK  [1840] 

Jurisdiction  of  Ecclesiastical  Court  where  charges,  if  proved,  would  amount  to 
criminal  offence,  considered  and  followed  in  Burder  v.  Anon.,  1844,  3  Curt. 
835 ;  but  see  now  Clergy  Discipline  Act,  1892  (55  and  5G  Vict.  c.  32) ;  (ii.)  as  to 
revivor  of  appeal,  see  Elphinntnne  v.  I'lirchas,  1870,  L.R.  3  P.C.  248,  252.  For 
powers  of  Judicial  Committee  as  to  costs,  see  3  and  4  Will.  IV.  c.  41,  s.  15  ;  6  and 
7  Vict.  c.  38,  s.  12  ;  O.  in  C.  of  13th  June  1853  (Stat.  R.  and  0.  Rev.  iv.  p.  305.] 


[252]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  FORT  WILLIAM 

IN  BENGAL. 

JAMES  CLARK,  Assignee  of  Tliomas  Shepherd,  a  Bankrupt,— 4ppe?/«n^-  BABOO 
ROUPLAUL  UVLIAC^—Bespondent. 

AKU    BY    KEVIVOR,    BETWEEN 

The  said  JAMES  CLkm^^—Appflhint:  SREE  MUTTY  DOORGAMONEY  DOSSEE, 
Executrix;  and  PRAWNKISSEN  MULLICK,  and  SREEKISSEN  MULLICK, 
Executors  of  BABOO  ROUPLAUL  MULLICK,  deceased,— 5esporK^era««  *  [Dec. 
9  and  11,  1840]. 

Assumpsit  by  the  surviving  Assignee  of  a  Bankrupt,  under  an  English  Commis- 
sion, against  a  delator,  a  native  of  India,  and  resident  within  tlie  jurisdiction 
of  the  Sui^reme  Court  of  Calcutta.  Plea:  That  the  Defendant  had  not 
undertaken  or  promised  in  the  manner  or  form  as  the  Plaintiff,  Assl<jnee  as 
afuresaid,  had  complained  against  liim.  Two  days  after  issue  joined,  the 
Defendant  gave  notice  that  he  intended  to  dispute  the  trading,  petitioning 
creditor's  debt,  and  bankruptcy.  At  the  trial,  copies  of  the  proceedings  in 
the  Bankruptcy  Court,  the  Commission,  Adjudication,  and  Assignment  to  the 
Plaintiff,  and  his  co-assignee,  which  purported  to  be  certified  by  the  Clerk  of 
the  Enrolments,  and  to  be  under  the  seal  of  the  Court  of  Bankruptcy  in 
England,  pursuant  to  the  2nd  and  3rd  Will.  lY.,  c.  114,  s.  9,  were  given  in 
evidence;  but  no  proof  was  given  that  these  copies  were  authentic,  nor  was 
the  seal  proved  to  be  that  of  the  Court  of  Bankruptcj'  in  England.  A  verdict 
was  given  for  the  Plaintiff,  liberty  being  reserved  for  the  Defendant  to  move 
for  a  nonsuit.  A  rule  nisi  was  afterwards  granted,  and  after  argument 
made  absolute,  and  the  verdict  set  aside,  and  Judgment  of  nonsuit  entered 
for  the  Defendant,  on  the  grounds  that  there  was  no  evidence  of  an  act  of 
Bankruptcy;  of  trading  subsequent  to  the  passing  of  the  6th  Geo.  IV.,  c.  16; 
and  that  neither  that  Act,  nor  tlie  2nd  and  3rd  Will.  IV.,  c.  114,  extended  to 
India: — Held  on  Appeal  affirming  tlie  Judgment  of  the  Court  Ijelow, — 

Ist.  That  the  plea  of  non  atxiimpxit  put  the  Bankruptcy  and  Assignment  at 
issue  sufficiently  without  any  notice  [3  Moo.  P.C.  278,  281]. 

2nd.  That  the  form  of  the  plea  "  Axuignee  as  aforesaid"  was  not  an  admission 
of  the  Plaintiff's  title  as  Assignee  of  the  Bankrupt,  but  only  used  in  reference 
to  the  description  the  Plaintiff  had  given  of  himself  in  the  declaration  [3 
Moo.  P.C.  278]. 

3rd.  That  the  Statutes  6th  Geo.  IV.,  c.  16,  and  the  2nd  and  3rd  Will.  IV.,  c.  114, 
made  to  facilitate  the  proof  of  Bankruptcy  and  Assignment  in  England,  did 
not  extend  to  the  Courts  in  India,  and  that  in  those  Courts  sucli  evidence  of 
the  Bankruptcy  must  be  given,  as  would  have  been  required  to  prove  the 
fact  if  no  Statutory  regulations  had  been  made  [3  Moo.  P.C.  279,  280]. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Er.skine,  and  the  Right  Hon.  Dr.  Lusliington.  Privy 
Councillors, — Assessors:  Sir  Edward  Hyde  East.  Bart.,  and  Sir  Alexander  Joiiii- 
ston,  Knt. 
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Where,  liy  the  custom  in  India,  the  Respondent  (being  a  Hindoo  woman  of  rank) 
could  not  1)0  personally  served  with  an  Order  of  Revivor,  the  Judicial  Coui- 
niittee  allowed  service  to  be  substituted  on  her  Dewan  or  chief  servant  [.'i 
Moo.  P.C.  257]. 

Baboo  Rouplaul  Mullick,  a  native  merchant  resident  at  Calcutta,  within  the  juris- 
diction of  [253]  the  Supreme  Court,  on  the  31st  of  May  1825,  made  fivo  promissory 
notes  in  favour  of  Thomas  Shepherd,  each  for  the  sum  of  3812  s.  r.,  12  a.,  with  interest 
at  3  per  cent.,  and  payal)le  at  three,  four,  five,  six,  and  seven  years  after  their 
respective  dates. 

On  the  4th  of  July  1826,  a  Commission  of  Bankruptcy,  under  the  Great  Seal  of 
Great  Britain,  was  issued  against  Shepherd,  under  which  he  was  duly  declared  a 
bankrupt;  and  Andrew  John  Nash  and  Thomas  Wyatt  were  chosen  Assignees  of 
his  estate  and  effects,  the  usual  assignment  being  executed  to  them  by  the  Com- 
missioners. 

On  the  18tii  of  January  1829,  Nash  died,  leaving  [254]  Wyatt,  his  co-assignee, 
surviving;  and  on  the  2.'ird  of  March,  in  the  same  year,  Wyatt,  as  such  surviving 
assignee,  sent  out  a  power  of  attorney  to  his  agents,  William  Bruce,  John  Allen, 
and  Henry  Thomas  Poode,  authorising  them  to  obtain  possession  of  the  five  promis- 
sory notes,  which  were  then  in  the  hands  of  Richard  Marnell,  the  bankrupt's  agent 
at  Calcutta  ;  and  to  demand  payment  thereof,  and  in  default  of  [layment,  to  sue 
for  and  recover  tlie  amount  from  Mullick. 

By  virtue  of  this  power,  Messrs.  Bruce  and  Co.  olitained  possession  of  the  notes, 
and  demanded  payment  from  Mullick,  who  having  refused,  Bruce  and  Co.  brought 
an  action  of  Assumpsit  in  the  Supreme  Court  at  Fort  William,  in  the  name  of  Wyatt, 
as  the  surviving  assignee,  against  Mullick. 

In  this  action,  the  Plaintiff"  declared  in  his  character  of  surviving  assignee  of 
Thomas  Shepherd,  the  bankrupt ;  and  the  Defendant  (the  original  Respondent) 
pleaded  thereto,  that  he  did  not  undertake  or  promise  in  the  manner  and  form,  "  as 
the  said  Thomas  Wyatt,  assignee  as  aforesaid,  hud  above  thereof  complained  against 
him,  and  of  this,  etc." 

Two  days  after  pleading  the  above  plea,  the  Defendant  gave  the  Plaintiff'  notice 
in  writing,  that  he  intended  to  dispute  the  trading,  petitioning  creditor's  delit,  and 
the  act  of  bankruptcy. 

Upon  this  plea  issue  was  joined,  and  on  the  26th  of  June  1833,  the  cause  came  on 
for  trial  before  Sir  John  Franks  and  Sir  Edward  Ryan.  On  the  part  of  the  Plain- 
tiff, the  Defendant's  signature  to  the  five  promissory  notes  was  duly  proved,  as  was 
also  the  death  of  Nash,  the  deceased  assignee:  and  the  Plaintiff  [255]  also  gave  in 
evidence  copies  of  the  Conmiission  of  Bankruptcy  issued  against  Shepherd,  and  of 
the  depositions  of  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of  bank- 
ruptcy, and  of  the  Commissioners'  adjudication,  and  the  assignment  from  the  Com- 
missioners to  the  Assignees;  all  which  copies  purported  to  be  certified  by  Thomas 
Church,  the  Clerk  of  Enrolments  in  Bankruptcy,  and  to  be  under  the  seal  of  tlie 
Court,  of  Bankruptcy,  pursuant  to  the  provisions  of  the  2nd  and  3rd  Will.  IV., 
c.  114,  s.  9. 

No  evidence  was  tendered  as  to  the  authenticity  of  the  above  papers,  or  of  the 
seal,  or  certificate,  or  of  the  place  from  whence  they  respectively  came,  except  that 
it  was  proved  by  Mr.  Judge,  the  Plaintiff's  attorney,  that  he  received  them  with  a 
letter  and  an  Act  of  Parliament,  about  the  end  of  March  tiien  last  past,  from 
Messrs.  Vandercom  and  Co.,  Solicitors,  resident  in  London.  The  Counsel  for  the 
Defendant  objected  to  the  reception  in  evidence  of  these  several  papers,  on  the  fol- 
lowing grounds, — first,  that  even  if  properly  authenticated,  they  were  not  receivable 
in  evidence,  inasmuch  as  the  statute  6  Geo.  IV.,  c.  16,  and  the  statute  2  and  3  Will. 
IV.,  c.  114,  did  not  extend  to  govern  the  rules  of  evidence  in  the  Supreme  Court  in 
Calcutta  ;  secondly,  that  the  several  papers  were  not  properly  authenticated  ;  and, 
thirdly,  that  in  order  to  render  the  depositions  admissible  in  evidence,  if  receivable 
at  all,  it  should  have  been  proved  that  the  deponents  were  dead.  The  Court,  how- 
ever, overruled  the  objections,  and  the  several  papers  were  produced  and  read  in 
evidence,  and  a  verdict  was  passed  for  the  Plaintiff  for  19,064  sicca  rupees,   12 
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anas  (the  amount  of  the  five  notes,  with  interest,  at  3  per  cent.],  liberty  [256]  being 
reserved  to  the  Defendant  to  move  to  enter  a  nonsuit. 

lu  the  following  term,  the  Defendant  obtained  a  rule  nisi,  calling  on  the  Plaintiff 
to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  non  suit  entered,  on 
the  ground  that  the  verdict  was  contrary  to  evidence; — that  evidence  was  admitted 
which  was  not  legal  evidence; — that  there  was  no  evidence  of  the  Bankruptcy;  that 
there  was  no  legal  evidence  of  any  act  of  trading  after  the  period  when  the  6tli  Geo. 
IV.,  c.  16,  came  into  operation  : — that  the  trading,  since  the  1st  of  September  1825, 
was  expressly  negatived;  and  that  the  6th  Geo.  IV.,  c.  16,  was  a  local  act,  and  not 
in  force  in  India. 

On  the  27tlii  of  January  1831,  the  rule  came  on  for  argument  before  Sir  John 
Franks  and  Sir  John  Peter  Grant,  when  the  Court  took  time  to  consider  their  Judg- 
ment; and  on  the  5th  of  February  following.  Judgment  was  given,  making  the  rule 
aljsolute  for  setting  aside  the  verdict,  and  entering  Judgment  of  nonsuit  with  costs 
of  the  cause,  together  with  costs  of  the  rule;  on  the  ground  stated  in  the  rule  nisi. 

Against  this  Judgment  the  Plaintiii'  obtained  leave  to  appeal  to  his  late  Majesty 
in  Council;  but  before  the  transcript  of  the  proceedings  reached  England,  Wyatt 
died. 

On  the  16th  of  March  1836,  the  present  Appellant  was  appointed  Official  Assignee 
of  the  Bankrupt  Shepherd's  estate  and  effects ;  and  thereupon,  as  such  Assignee, 
he  presented  his  petition  to  revive  the  ApjDeal,  which,  by  an  order  of  his  late  Majesty 
of  the  8th  of  June  1838,  was  duly  allowed. 

Pending  these  proceedings,  and  on  the  2nd  of  July  1837,  the  original  Respond- 
ent, Rouplaul  MuUick,  [257]  died,  having  duly  made  and  published  his  last  Will  and 
Testament,  and  thereof  appointed  the  three  present  Respondents,  Sree  Mutty  Door- 
gamoney  Dossee,  his  widow,  and  Prawnkissen  Mullick,  and  Sreekissen  Mullick,  his 
sous.  Executrix  and  Executors,  who  proved  the  same. 

By  an  Order  of  Her  Majesty  in  Council  of  the  10th  of  January  1839,  the  Appeal 
was  ordered  to  be  revived  against  these  Respondents. 

The  Respondents,  Prawnkissen  Mullick  and  Sreekissen  Mullick,  were  personally 
served  with  the  above  Order  of  Revivor;  but  the  other  Respondent,  Sree  Mutty 
Doorgamoney  Dossee,  the  Executrix,  being  a  Hindoo  woman  of  rank,  service  upon. 
her  personally  could  not  be  effected  ;   in  consequence  of  which 

Mr.  Edmund  Moore,  for  the  Appellant,  moved  (July  5,  1839  *),  on  affidavit  of 
that  fact,  for  leave  to  sulistitute  service  of  the  Order  of  Revivor  on  the  Dewan  or 
chief  servant  of  the  Respondent  Sree  Mutty  Doorgamoney  Dossee,  in  support  of 
which  application  he  referred  to  Bengal  Regulation  III.  of  1803,  sec.  XV.  21  Geo. 
III.,  c.  70,  sec.  17. 

The  Judicial  Committee  granted  the  application,  and  an  order  was  made  for 
substitutional  service,  in  accordance  with  the  terms  of  sec.  XV.  of  Regulation  III. 
of  1803. 

The  Respondent  having  appeared,  the  Appeal  came  on  for  hearing. 

[258]  Sir  William  W.  Follett,  Q.C.,  and  Mr.  Edmund  Moore,  for  the  Appellants. 
— This  case  is  of  the  first  importance,  and  must  be  determined  with  reference  to  the 
comity  of  nations,  and  the  principles  of  the  Civil  and  Municipal  Law. 

By  the  Civil  Law,  moveables,  which  include  actions  and  debts,  follow  the  person, 
and  are  consequently  governed  by  the  law  of  domicile  (Livermore's  Diss.  162,  251), 
which  determines  the  validity  of  their  transfer.  The  only  exception  is  where  there  is 
some  positive  customary  law,  providing  for  the  particular  species  of  property,  or  giv- 
ing it  an  implied  locality  (Story's  Com.  337,  edit.  1835  ;  3  Burge's  Com.  906).  Upon 
this  principle,  one  independent  State  will,  by  the  comity  of  nations,  give  effect  to  the 
laws  and  judicial  acts  of  another  (Henry  on  For.  Law,  4).  These  are  personal,  real,  or 
mixed.  Of  those  that  are  personal,  concerning  the  application  of  which  our  inquiry 
will  be  presently,  they  are  particular  or  universal,  i.e.,  such  as  are  purely  political  and 
distinctive,  or  such  as  take  effect  at  birth,  or  at  an  indefinite  period,  as  from  mar- 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington.  Privy 
Councillors, — Assessors:  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander  John- 
ston, Knt. 

108 


CLARK  V.   MULLICK  [1840]  III  MOORE,  2B9 

riage,  by  lettci-.s  pateut,  or  by  a  judgment  or  decree  of  a  competent  Court;  tho 
latter  follow  the  law  of  domicile,  and  are  recognised  and  admitted  by  every  civilised 
state  (ib.  i  and  5). 

The  statement  of  these  general  principles  is  necessary  for  the  argument  we  sub- 
mit, for  it  is  upon  their  due  application  that  we  maintain  the  Judgment  of  the 
Court  below  to  have  been  erroneous.  As  far  as  we  can  arrive  at  the  reason  of  that 
Judgment,  the  Supreme  Court  appears  to  have  founded  its  decision  upon  two 
grounds :  first,  that  the  Bankrupt  Laws,  as  a  Code,  [259]  were  not  applicable  to 
India,  so  as  to  carry  the  Statutes  regulating  the  rules  of  evidence  as  to  proof  of  the 
petitioning  creditor's  debt,  and  other  matters,  into  operation  there;  and,  secondly, 
that  the  requisites  of  the  Statutes  themselves  had  not  been  complied  with.  If  the 
first  objection  is  tenable,  all  inquiry  into  the  second  is  immaterial;  but  if  the  Court 
below  were  wrong  in  repudiating  the  Bankrupt  Laws  as  a  Code,  and  rejecting  the 
Statutes  as  forming  part  of  that  Code,  then  it  will  be  necessary  to  show  that  the 
provisions  of  the  Statutes  have  been  complied  with,  and  that  our  title  as  assignees 
was  perfected  under  them. 

Before  the  Statute  1  and  2  Will.  IV.,  c.  56,  the  assignees  derived  their  title  by 
virtue  of  the  assignment;  until  tliat  was  completed,  they  had  no  interest  in  the 
bankrupt's  estate:  but  now,  by  sec.  25  of  that  Statute,  the  personal  estate  and 
effects,  and  the  real  estate  of  the  bankrupt,  become  vested  in  the  assignees  by  virtue 
of  their  appointment.  It  is  not  necessary  to  inquire  into  the  manner  in  which  the 
appointment  is  to  be  made ;  it  is  sufficient  to  observe,  that  it  is  a  solemn  act,  con- 
firmed and  established  by  the  Commissioners,  and  as  such  is  an  adjudication  by  a 
competent  Court,  which  cannot  be  questioned  or  inquired  into  by  any  other  than  the 
Court  of  Appeal.  The  affirmative  of  the  proposition  we  contend  for  must,  we 
admit,  depend  upon  the  general  recognition  of  the  Bankrupt  Laws  of  other 
countries  in  our  own  Courts,  as  well  as  of  our  own  in  foreign  countries.  For  this 
purpose  it  will  be  necessary  to  examine,  in  the  fir.st  instance,  the  cases  in  which  the 
Bankrupt  Laws  of  other  countries  have  been  held  binding  in  our  own  Courts. 

It  is  well  known  that  the  question  of  the  recognition  of  foreign  Bankrupt  Laws 
was,  for  a  long  time,  a  [260]  mooted  point.  Sir  Joseph  Jekyl,  Lord  Raymond,  and 
Lord  Talbot,  all  gave  opinions,  when  at  the  Bar,  against  their  admission;  but  Lord 
Talbot  afterwards  held,  that  though  the  Statutes  of  Bankruptcy  did  not  extend  to 
the  Colonies,  yet  that  the  personal  property  of  an  English  Ijankrupt  in  the  Planta- 
tions passed  to  his  assignees.  Cleve  v.  Mills  (Cooke,  Bankrupt  Laws,  297).  This 
was  the  fir.st  step  ;  and  the  principle  was  more  fully  acknowledged  and  acted  on  by 
Lord  Hardwicke,  in  Machintosh  v.  Ofjilvie  (3  Swan.  365),  where  a  creditor,  a  bank- 
rupt residing  in  England,  having,  upon  sentence  obtained  .subsequent  to  the  bank- 
ruptcy, proceeded  by  process  from  the  Court  in  Scotland  to  recover  sums  due  to  the 
bankrupt's  estate  there,  to  an  amount  much  beyond  his  own  debt,  was,  upon  evi- 
dence of  his  intention  to  quit  the  kingdom,  restrained  by  a  writ  of  ne  exeat  regno. 
In  1762  a  case  was  determined  before  the  Privy  Council,  Assignees  of  Buchannn  and 
Haniiltun  v.  Hudson  and  Others  (3  Burge's  Com.  910),  upon  Appeal  from  the  Court 
of  Chancery  in  Virginia,  whereby  the  rights  of  the  assignees  to  the  bankrupt's  effects 
in  Virginia,  in  the  hands  of  the  executors  of  certain  legatees  for  whom  the  bankrupt 
was  a  trustee,  was  estal)lished,  and  the  operation  of  our  Bankrupt  Laws  on  pro- 
perty situate  in  another  country  was  fully  estalolished.  Solo/nans  v.  Ross,  in  17()t, 
and'jollet  v.  Deponthieu,  in  1769  (1  H.  Black.  131,  note  (e),  Ed.  by  Meymot,  1837), 
were  cases  in  which  the  Courts  here  gave  efi'ect  to  the  Bankrupt  Laws  of  Holland. 
Neal  V.  Cottinghnm  (1  H.  Black.  134),  which  was  an  intermediate  case,  was  decided 
in  Ireland  ;  there  the  Bankrupt  Laws  of  England  were  recognised  ;  and  in  [261] 
Re  Wilson  (cited  in  Sill  v.  Worswick,  1  H.  Black.  691),  determined  by  Lord  Hard- 
wicke, that  learned  Judge  held,  that  the  property  of  a  bankrupt  situate  in  Scotland 
was,  by  the  assignment,  vested  in  his  assignees  under  an  English  bankruptcy.  In 
Le  Chevalier  v.  Lynch  (Douglas,  170),  Lord  Mansfield  says,  "If  a  bankrupt  has 
money  owing  to  him  out  of  England,  as  at  St.  Christopher's,  Gibraltar,  etc.,  the 
assignment  under  the  Bankrupt  Laws  so  far  vests  the  right  to  the  money  in  the 
assignees,  that  the  debtor  shall  be  answerable  to  them,  and  shall  not  turn  them 
round  by  saying  he  is  only  accountable  to  the  bankrupt;"  and  he  cites  Wilson's  case 
as  establishing  that  rule. 
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In  J^x  iKirte  Blakes  (1  Cox,  398;  Livermore's  Diss.  151),  Lord  Thurlow  is  re- 
ported to  have  said,  tliat  "  he  had  no  idea  of  any  country  refusing  to  take  notice 
of  the  rights  of  the  assignees  under  our  laws,  and  he  believed  no  country  on  earth 
-would  do  it,  Ijesides  the  Courts  in  America."  SUl  v.  Worsivick  (1  H.  Black.  664), 
determined  that  a  creditor  of  a  bankrupt,  who  by  means  of  an  affidavit  of  debt 
made  in  England,  after  the  act  of  bankruptcy  was  committed,  but  before  the  assign- 
ment, had  attached  money  due  to  the  Ijankrupt  in  the  West  Indies,  wliich  he  after- 
wards received,  might  he  sued  by  the  assignees  for  money  had  and  received :  all 
the  previous  authorities  were  examined  both  in  the  argument  and  the  judgment  of 
that  case  ;  and  though  the  case  as  put  by  Lord  Loughborough  turned  rather  upon 
the  riglit  of  a  creditor  of  a  bankrupt  in  England,  knowing  of  the  bankruptcy,  avail- 
ing himself,  by  process  commenced  in  England,  to  retain  his  debt  against  the 
assignees,  and  to  obtain  a  preference  over  the  other  creditors,  than  upon  the  recogni- 
tion of  the  Bankrupt  Laws  in  the  Plantations,  [262]  yet  the  circumstances  respecting 
their  recognition  were  very  fully  discussed,  and  that  case  has  always  been  considered 
a  leading  authority  for  the  point  we  are  now  arguing  ;  and  has  been  followed  by 
Himter  v.  Putts  (4  Term  Rep.  182),  and  Philips  v.  Hunter  (i  H.  Black.  402).  In 
The  Royal  Bank  of  Scotland  v.  Cutlihert  (1  Rose,  Bankr.  Cases,  462),  and  Selkrig 
V.  Davies  (2  Rose,  Bankr.  Cases,  97,  291;  S.C.  2  Dow's  Reps.  230),  it  was  decided 
that  a  Commission  of  Bankruptcy  vests  in  the  assignees  under  it  all  the  property  of 
tlie  bankrupt,  wherever  situate. 

These  decisions  were  before  the  6th  of  Geo.  IV.,  c.  16,  and  must  have  been  upon 
the  principle  of  the  comity  of  nations,  rather  than  the  effect  of  the  Statutes  of 
Bankruptcy  then  in  operation,  and,  taken  in  conjunction  with  those  previously 
cited,  led  to  the  enactments  of  that  Statute.  Now  we  maintain  that  these  authorities 
fully  established  the  recognition  of  the  Bankrupt  Laws  as  a  Code,  and  that  as  the 
Statutes  of  Bankruptcy  are  a  part  of  that  Code,  their  recognition  must  follow  to 
the  extent  to  which  these  Statutes  are  capable  of  application  in  a  foreign  country. 
The  very  objection  made  by  the  Court  below,  viz.,  that  the  requisites  of  the  Statute 
of  6  Geo.  IV.,  c.  16,  and  3  and  4  of  Wm.  IV.,  c.  113,  have  not  been  complied  with, 
affirms  that  proposition.  How  can  the  Supreme  Court  decide  upon  the  due  obser- 
vance of  the  Statutes,  if  they  have  no  application  to  India?  And  if  that  Court 
does  decide,  then  it  is  interpreting  a  law  which  it  refuses  to  recognise — that  is  an 
absurdity.  We  proceed,  therefore,  to  show,  that  the  requisites  of  the  Statutes  have 
been  fully  complied  with. 

By  the  1st  Jas.  I.,  c.  15,  s.  13,  it  was  enacted,  [263]  that  the  Commissioners 
should  have  power  to  grant  and  assign,  or  otherwise  to  order  and  dispose  of,  all 
or  any  of  the  debts  due  or  to  be  due,  to  or  for  the  benefit  of  the  bankrupt,  by  what 
person  or  persons  soever,  and  in  what  manner  and  form  soever,  to  the  use  of 
the  creditors  of  the  bankrupt:  the  5th  Geo.  II.,  c.  30,  enlarged  the  authority  of  the 
Commissioners  in  that  respect;  but  by  the  6th  of  Geo.  IV.,  c.  16,  s.  63,  the  Com- 
missioners are  empowered  to  assign  all  the  present  and  future  personal  estate  of 
the  bankrupt,  wheresoever  the  same  may  be  found  or  knowai ;  and  all  debts  due 
to  the  bankrupt,  wherever  the  same  may  be  found  or  known  ;  and  the  same  authority 
is  given  them  by  the  64th  sec.  over  the  real  estate  of  the  bankrupt,  whether  in 
England,  Scotland,  Ireland,  or  any  of  the  dominions,  plantations  or  colonies  belong- 
ing to  His  Majesty.  The  1st  and  2nd  W^m.  IV.,  c.  56,  s.  25,  26  and  27,  modifies 
these  provisions,  by  vesting  the  real  and  personal  estate  absolutely  in  the  assignees, 
without  any  assignment  from  the  Commissioners.  As  respects  the  riglit,  tlierefore, 
of  the  Commissioners,  and  the  recognition  of  that  right  by  foreign  Courts,  these 
Statutes  and  tlie  authorities  are  conclusive:  the  question  then  is,  in  what  manner 
are  the  assignees  to  establish  their  title ;  and  have  they  pursued  the  proper  mode 
here?  The  Respondents  have  taken  issue  on  both  these  points.  Before  the  5th 
Geo.  II.,  c.  30,  s.  41,  the  depositions  could  not  be  given  in  evidence  in  an  action  to 
try  the  validity  of  tlie  bankruptcy,  because  the  Plaintiffs  had  not  had  the  benefit 
of  cross-examining  the  witnesses  as  to  the  facts  deposed  to,  Francisco  v.  Gilmore 
(1  Bos.  and  Pul.  177) :  to  remedy  that  defect,  that  Statute  made  [264]  a  copy  of  the 
pr(  I  eedings  in  bankruptcy,  evidence  in  certain  cases,  after  being  entered  of  record ; 
no  provision,  however,  was  made,  respecting  the  mode  in  which  such  copy  was  to  be 
auJlioiiticated ;  the  49th  Geo.  III.,  c.  121,  s.  10  and  11,  therefore  enacted,  that  the 
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depositions  and  proceedings  tlioniselves  Nliould  be  evidence  to  prove  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy;  the  6th  Geo.  IV.,  c.  16,  8.  92, 
declared  such  depositions,  etc.,  to  be  conclusive  evidence  of  the  facts  contained  in 
(hem,  unless  the  bankru])t  should  give  notice  of  his  intention  to  dispute  the  Com- 
niis-sion  within  a  limited  time;  and  the  2nd  and  3rd  Wm.  IV.,  c.  114,  s.  9,  enactE, 
that  such  depositions  and  proceedings,  purporting  to  be  sealed  with  the  seal  of  the 
Court  of  Bankruptcy,  shall  be  received  as  evidence  of  such  documents  respectively. 
Thus,  therefore,  the  depositions  and  proceedings  in  bankruptcy,  when  under  the 
Seal  of  the  Court,  are  made  conclusive,  and  no  question  can  be  raised  respecting  the 
matters  contained  in  them,  unless  in  the  case  of  notice  by  the  bankrupt,  of  his  in- 
tention to  dispute  the  act  of  trading,  petitioning  creditor's  debt,  or  commission. 
Suppose  the  Supreme  Court,  for  the  sake  of  argument,  to  be  unconnected  and  un- 
acquainted with  the  law  of  England.  If  a  judgment  of  a  foreign  Court  was  brought 
in  suit,  before  it,  all  that  would  be  requisite  by  the  comity  of  nations  would  be,  that 
the  law  of  the  foreign  Court  should  be  proved.  If  the  act  was  an- Act  of  a  Court  of 
Justice,  as  a  judgment,  then  it  would  be  presumed  to  be  consistent  with  the  law  of 
that  Court,  until  the  contrary  was  proved,  Alivon  v.  Furnival  (1  Cro.  Mee.  and  Ros. 
277) ;  if  in  conformity  with  a  decree  of  a  fo-[265]-i"eigii  State,  then  the  Court 
would  take  cog-nizance  of  the  decree,  as  matter  of  public  notoriety.  But  the  ca.se 
is  much  stronger  here ;  the  Bankrupt  laws,  at  least  so  much  of  them  as  existed 
previous  to  the  13th  Geo.  III.,  c.  63,  under  which  the  Supreme  Court  in  India  was 
established,  were  part  of  the  law  of  England ;  the  commission  and  assignment  were 
acts  of  as  valid  authority  and  as  binding  on  all  the  subjects  of  this  realm  then  as 
now;  the  only  alteration  is  in  the  mode  of  proving  the  acts  of  the  Court  of  Bank- 
ruptcy. Is  the  Supreme  Court  to  be  permitted  to  say,  we  acknowledge  and  receive 
your  Bankrupt  Laws,  nay,  we  act  on  them,  but  we  require  proof  of  your  title,  not 
according  to  your  own  laws,  but  according  to  what  we  think  requisite?  By  21st 
Geo.  111.,  c.  70,  s.  6,  it  is  provided  that  authenticated  copies  of  orders  and  depositions 
of  the  Supreme  Court  should  be  receivable  in  evidence  in  any  of  the  Courts  of  Law 
or  Equity,  in  Westminster  Hall.  Is  the  rule  only  for  England?  and  that  too  when 
the  authority  making  the  rule  is  the  Legislature  itselfl  We  submit,  therefore, 
that  by  the  comity  of  nations, — under  the  authority  of  the  acts  giving  existence  to 
the  Supreme  Court,  as  well  as  by  the  law  of  England, — the  Supreme  Court  is  bound 
to  receive  an  adjudication  in  bankruptcy,  in  the  same  manner  and  by  the  same 
evidence  as  it  would  be  receivable  here ;  and  that  purporting  to  be  sealed  with  the 
seal  of  the  Court,  it  cannot  be  questioned,  uidess  the  authenticity  of  the  document 
is  impeached.  It  appears  that  the  Judges  of  the  Supreme  Court  were  of  tliis  opinion, 
for  they  determined  that  the  requisites  of  the  Statutes  6th  Geo.  IV.,  c.  16,  and  2nd 
and  3rd  Wm.  IV.,  c.  114,  had  not  been  complied  with. 

[266]  By  sec.  90  of  the  Statute  of  6th  Geo.  IV.  [c.  16],  it  is  provided,  that  in  actions 
by  or  against  any  assignee  or  other  person  acting  under  the  Commission,  no  proof 
shall  be  required,  at  the  time  of  trial,  of  the  petitioning  creditor's  debt,  trading,  or 
act  of  bankruptcy,  unless  the  other  party,  if  defendant,  shall,  at  or  before  ]ileading, 
give  notice  of  his  intention  to  dispute  those  matters.  By  the  record  and  plea  in 
the  action,  it  appears  that  Wyatt,  having  declared  as  surviving  assignee  of 
Shepherd  against  Mullick,  the  Defendant,  the  latter  obtained  leave  to  imparle  until 
the  third  term,  that  is  to  say,  the  15th  of  June  in  the  same  year,  on  which  day  he  put 
in  his  plea,  alleging  that  he  did  not  undertake  or  promise  "  in  manner  and  form  as 
the  said  Thomas  Wyatt,  assignee  as  aforesaid,  had  above  thereof  complained." 
This  is  an  admission  on  the  record  of  the  Plaintiffs'  title,  which  no  notice  to  dispute 
could  remove;  but  supposing  such  notice  availalile,  when  is  it  given?  not  till  two 
days  after  the  time  of  pleading,  viz.,  on  the  17th  :  that  is  fatal  to  it,  even  if  the  title 
of  the  assignee  was  in  issue.  Yet,  notwithstanding  these  objections,  the  Court  below 
admits  the  notice,  and  proceeds  to  examine  the  Statutes,  and,  as  the  Respondent 
insists,  decides,  that  even  assuming  that  the  copy  of  the  Commission,  and  the  ad- 
judication and  assignment,  were  receivable  in  evidence,  yet  that  the  92nd  sec.  of 
6th  of  Geo.  IV.,  c.  16,  is  so  far  repealed  or  controlled  by  the  2nd  and  3rd  Wm.  IV., 
c.  114,  s.  9,  that  depositions  are  not  receivable  in  evidence,  without  proof  being 
first  given  of  the  death  of  the  defendants.  Now  though  there  is  undoubtedly  soma 
confusion  between  the  7th  and  9th  sections,  it  cannot  be  maintained  that  the  former 
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overrides  the  latter;  and  interpreting  them  [267]  together,  it  is  quite  clear  that  the 
7th  applies  only  to  particular  and  individual  depositions,  and  not  to  the  record  of 
the  proceedings,  under  the  seal  of  the  Court.  On  all  these  grounds,  we  submit  that 
the  title  of  the  assignee  was  acknowledged  and  admitted  on  the  record,  and  could  not 
be  questioned  by  the  Defendant ;  that  the  copies  of  the  proceedings  being  under  the 
seal  of  the  Court,  were  conclusive  as  to  the  matters  contained  in  them,  and  that  no 
proof  of  a  trading,  subsequent  to  the  6th  Geo.  IV.,  c.  16,  was  necessary  or  requisite; 
and  even  if  necessary,  was  not  negatived  by  any  proof  on  the  other  side. 

Mr.  Serjeant  Spankie,  and  Mr.  E.  Vaughan  Williams,  for  the  Respondents. — 
We  admit  the  general  reasoning  on  the  other  side  respecting  the  recognition  of  the 
rights  of  the  assignees  of  a  bankrupt  in  a  foreign  or  colonial  Court.  We  cannot 
dispute  that  the  assignees  of  the  bankrupts,  legally  appointed,  have  a  right  to  the 
property  of  the  bankrupt,  wheresoever  situate ;  the  position  we  dispute  is,  that  the 
Supreme  Court  in  India,  or  any  other  Court,  in  the  Colonies  of  England,  is  bound, 
without  inquiry  or  examination,  to  admit  the  title  of  the  assignees,  or,  in  other 
words,  the  validity  of  the  assignment.  To  give  effect,  in  fact,  to  a  title  founded  upon 
the  provisions  of  an  Act  of  the  British  Parliament,  without  looking  to  see  whether 
those  provisions  have  been  properly  complied  with.  The  comity  of  nations  has  not 
been  carried  to  that  extent  in  any  of  the  cases  cited ;  all  that  it  requires  is  to  give 
effect  to  a  title,  when  that  title  is  shown  to  have  been  legally  and  properly  acquired, 
accoi'ding  to  the  law  of  the  domicile  of  the  owner.  It  is  upon  this  principle  that 
[268]  foreign  judgments  are  recognised  and  enforced  in  our  Courts  here,  as  well 
as  in  the  colonial  Courts. 

Tlie  adjudication  of  the  Court  of  Bankruptcy  liere  must,  if  sought  to  be  niade 
available  in  the  East  Indies,  be  proved  as  a  foreign  judgment.  For  this  purpose, 
the  seal  of  the  Court  does  not  prove  itself  even  where  the  Judge's  handwriting,  sub- 
scribed to  the  judgment,  is  proved  ;  the  .seal  itself  must  be  proved  to  be  the  official 
seal  of  the  Court,  Henry  v.  Adey  (3  East,  220)  ;  that  case  was  in  circumstances  very 
similar  to  the  present,  and  has  been  followed  by  Black  v.  Lord  Braybrooke  (2  Starkie, 
N.P.R.  7;  6  M.  and  S.  39),  Applcton  v.  Lord  Braybrooke  (2  Starkie,  N.P.R.  6;  6  M. 
and  S.  34),  Alvers  v.  Bunbury  (4  Camp.  N.P.R.  28) :  and  where  the  record  upon  which 
a  foreign  judgment  has  been  obtained  is  put  in  proof,  the  Courts  here  w-ill  go  so  far 
as  to  examine  whether  the  judgment  has  been  pronounced  by  a  competent  authority, 
and  in  a  case  within  the  jurisdiction  of  the  Court.  Buchanan  v.  Rucker  (9  East, 
192 ;  1  Camp.  63),  Cavan  v.  Stewart  (1  Starkie,  c.  525). 

The  rule,  that  in  a  suit  between  parties  both  domiciled  in  England,  on  a  con- 
tract made  by  them  in  a  foreign  country,  the  remedy  to  be  taken  is  according  to  the 
lex  loci  solutionis,  and  not  according  to  the  lex  loci  contractvs,  was  established  in 
De  la  Vega  v.  Vianna  (1  Barn,  and  Ad.  284);  that  case  overruled  the  previous 
decision  of  Melaii  v.  The  Dvke  de  Fitzjames  (1  Bos.  and  Pul.  138),  whicli  decided  that 
if  a  defendant  be  held  to  bail  in  this  country,  on  an  instrument  entered  into  in 
France,  by  which  instrument  his  property  only,  and  not  his  person,  would  be  liable, 
the  Court,  on  [269]  motion,  would  discharge  him,  on  his  entering  a  common  appear- 
ance. So  in  the  case  of  Huber  v.  Steiner  (2  Bing.  N.C.  202),  where  the  French  Law  of 
Limitations  was  pleaded  to  an  action  of  assumpsit,  on  a  proinissory  note,  made  at  a 
place  which  was  subject  to  the  law  of  France,  the  Lord  Chief  Justice  Tindal,  said, 
"  We  take  it  to  be  clearly  established  and  recognised  as  part  of  the  law  of  England, 
by  various  decisions,  that  if  the  prescription  of  the  French  law,  which  has  been 
opposed  to  the  Plaintiff  in  the  present  case,  is  no  more  than  a  limitation  of  time 
within  which  the  action  upon  the  note  must  be  brought  in  the  French  Courts,  it 
will  not  form  a  bar  to  the  right  of  action  in  our  English  Courts,  but  tliat  the  question 
whether  the  action  is  brought  within  due  and  proper  time  must  be  governed  by  the 
English  Statute."  The  British  Linen  Company  v.  Dnimmniid  (10  B.  and  C.  903  ; 
see  also  Don  v.  Lippman,  5  Clk.  and  Fin.  1). 

But  if  our  Courts  here  are  strict  in  not  admitting  the  operation  of  the  positive 
laws  of  a  foreign  country  to  control  the  mode  of  executing  a  contract  sought  to  be 
enforced  here,  tliey  are  much  stricter  in  rejecting  rules  respecting  evidence  im- 
posed by  a  foreign  Court.  In  Brown  v.  Thornton  (6  Ad.  and  Ell.  185),  a  copy  of  a 
charter-party  made  in  Java,  the  original  of  which  was  entered  in  the  notary's 
book,  which  it  was  in  evidence  was  never  permitted  to  be  taken  out  of  the  island, 
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but  copies  from  which  are  evidence  in  all  Dutch  Courts,  was  rejected  as  evidence  of 
the  charter-party,  and  the  PlaintiiY  non-suited. 

These  authorities  show  that  in  enforcing  or  defending  a  contract  made  in  a 
foreign  country,  but  [270]  sought  to  be  carried  into  effect  here,  the  Courts  will 
execute  it  according  to  the  laws  of  this  country.  If  the  contrary  doctrine  prevailed, 
it  would  involve  the  tribunals  of  the  country  in  endless  perplexity  and  confusion. 

Treating  this,  therefore,  as  we  insist  it  is,  as  a  foreign  judgment,  the  Supreme 
Court  had  not  only  power  but  was  bound  to  examine  the  record,  to  see  if  the  judg- 
ment had  been  pronounced  by  a  competent  tribunal.  It  is  said  that  it  was  pre- 
cluded from  that  course,  for  "that  the  Act  of  Parliament,  6th  Geo.  IV.,  c.  16,  and 
2nd  and  .3rd  Wm.  IV.,  c.  114,  extend  to  the  East  Indies,  and  by  these  Statutes  the 
proceedings  tendered  were  conclusive. 

It  is  necessary,  therefore,  to  inquire,  first,  how  far  Acts  of  Parliament  in  general 
apply  to  the  colonial  possessions  of  this  country;  and,  secondly,  whether,  if  the 
Statutes  of  Bankruptcy  do  apply,  their  provisions  have  been  properly  complied 
with. 

Though  the  colonial  possessions  of  this  country  are  subject  to  the 
control  of  Parliament,  they  are  not  bound  by  any  Acts  of  Parliament, 
unless  particularly  named ;  this  is  the  doctrine  laid  down  by  Lord  Coke 
(4  Inst.  286),  by  Blackstone  (1  Com.  108),  by  Lord  Mansfield,  in  Rex  v.  Vaughan 
(4  Burr.  2500),  and  reported  to  have  been  solemnly  decided  by  the  Lords  of  the 
Privy  Council  (2  P.  Will.  75).  Thus  the  Statute  of  Frauds,  though  received  in  the 
establishment  of  the  Colonies  of  Jamaica,  Tortola,  Antigua,  Montserrat,  Dominica, 
Tobago,  Grenada,  St.  Vincent,  Bermuda,  Upper  Canada,  and  Prince  Edward's 
Island,  as  part  of  the  English  law,  was  not  in  force  in  Barbadoes,  the  Bahamas,  Nova 
Scotia,  or  New  [271]  Brunswick,  until  enacted  by  their  own  legislatures  (2  Burge's 
Com.  526,  785).  CiDaphdl  v.  llaU  (1  Cowp.  204).  In  The  Atforney-Geiieral  v. 
Stewart  (2  Mer.  143),  the  same  principle  was  distinctly  laid  down;  the  question 
there  was,  whether  the  Statute  of  Mortmain,  9tli  Geo.  II.,  c.  1,  extended  to  Grenada, 
in  the  West  Indies,  which  it  was  held  not  to  do  ;  and  it  was  held,  that  the  object  of  that 
Statute  being  wholly  political,  and  the  Act  intended  only  to  have  a  local  operation, 
it  did  not  extend  to  Grenada. 

The  Statutes  of  Bankruptcy  are  peculiarly  local;  they  are  fiscal  regulations  for 
the  recovery  and  distribution  of  a  bankrupt's  estate.  The  Appellants  have  found 
it  impossible  to  contend  that  the  Statutes  in  all  their  provisions  apply  to  the 
Colonies,  but  they  say  that  such  parts  of  them  as  are  of  general  enactment  apply,  and 
they  contend  that  the  rules  of  evidence,  incorporated  in  the  6th  Geo.  IV.,  c.  16, 
and  1st  and  2nd  Wm.  IV.,  c.  56,  are  of  such  universal  application,  that  they  must 
be  held  binding  in  every  Court  within  the  British  possessions.  It  is  true,  that 
certain  rules  of  evidence,  or  rather  provisions  for  the  reception  of  evidence,  w-ere 
enacted  by  those  Statutes,  and  therefore  are  binding  upon  the  Courts  where  the 
Statutes  are  in  force ;  but  the  rules  formed  no  part  of  the  Code  of  Bankruptcy, 
previous  to  the  Statute  of  6th  Geo.  IV.  [c.  16],  being,  as  all  other  rules  of  evidence, 
merely  arbitrary,  and  resting  exclusively  with  the  Court ;  and  even  now,  though 
it  is  enacted  that  the  seal  of  the  Court  should  prove  itself,  if  the  seal  was  impeached 
as  a  forgery,  there  is  nothing  to  prevent  the  Court  inquiring  into  its  authenticity ; 
which,  if  the  Statute  [272]  were  prohibitory,  as  well  as  declaratory,  would  be  con- 
trary to  its  express  enactments.  The  argument,  therefore,  for  their  universal  ap- 
plication goes  too  far,  even  here,  to  be  admitted  ;  but  when  applied  to  the  Colonies, 
it  is  utterly  untenable. 

But  assuming  that  they  did  apply  to  the  East  Indies,  the  Judges  of  the  Supreme 
Court  held  very  properly  that  these  provisions  had  not  been  complied  with;  there 
is  no  proof  of  trading  sufficient  to  support  the  Commission  ;  the  deposition  in  proof 
of  trading  states  only  that  the  deponent.  Shepherd,  "  has  known  the  said  Thomas 
Shepherd  for  the  space  of  ten  years  now  last  past,  during  which  time  the  said 
Thomas  Shepherd  did  use  and  exercise  the  trade  and  business  of  a  merchant"; 
that  is  not  sufficient  to  show  a  trading  subsequently  to  the  6th  Geo.  IV.,  c.  16 ; 
if  the  trading  ceased  before  that  Statute  took  effect,  the  Commission  cannot  be 
supported.  Surtees  v.  EllUan  (9  Barn,  and  Cress.  750),  Hewson  v.  Heard  (ib.  754), 
Palmer  v.  Moore  (ib.  754),  and  Ex  parte  Batten  (1  Mont,  and  M'A.  287).   The  affidavit 
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is  not  suflBcient  to  support  an  indictment  for  perjury — it  is  not  definite;  an  equi- 
vocal deposition  is  insufficient  (1  Starkie,  N.P.  558). 

With  regard  then  to  the  points  of  pleading ;  first,  the  objection  that  the  notice 
of  plea  was  not  served  pursuant  to  the  Act,  has  been  taken  now  for  the  first  time ; 
no  point  was  raised  against  the  notice  in  the  Court  below,  nor  is  it  raised  on  the 
Appellant's  case ;  it  is  an  afterthought,  and  cannot,  if  tenable,  be  insisted  on  now. 
In  Calcutta  no  pleas  are  delivered.     Rule  31  of  the  Supreme  Court. 

[273]  It  has  been  further  contended,  that  the  Plaintiff's  title,  as  assignee  of 
bankrupt's  estate,  was  admitted  on  the  record,  and  ought  therefore  to  have  been 
assumed  without  further  proof;  this  is  no  admission,  Ijefore  the  new  rules,  for 
pleading  in  assumpsit;  the  plea  of  the  general  issue  put  in  issue  the  title  of  the 
assignee,  even  where  the  breach  was  laid  as  by  the  bankrupt  himself  ;  and  coupling 
the  plea  with  the  notice,  though  we  admit  the  pleading  to  be  clumsy,  it  amounts, 
in  fact  and  law,  but  to  this,  that  I  did  not  promise  modu  et  funna,  as  you  have  com- 
plained, viz.  "  as  assignee  as  aforesaid  "  ;  this  is  but  the  general  i.ssue. 

The  question,  therefore,  really  is,  whether  Wyatt  has  shown  any  title  to  sue  as 
assignee.  Now,  the  assignment  is  not  an  absolute  assignment,  it  is  dependent  on 
the  bankrupt's  being  a  trader  within  the  Bankrupt  Laws.  The  assignment,  there- 
fore, is  not  like  a  probate,  for  that  is  a  final  act;  possession  of  that  would  be  suffi- 
cient here;  but  before  the  2nd  and  3rd  Wm.  IV.,  c.  115,  s.  9,  the  assignment  must, 
like  any  other  documentary  title,  have  been  proved;  it  is  not  like  a  judgment,  and 
therefore  conclusive,  nor  would  it  be  so  treated  by  the  comity  of  nations.  The  case 
of  Oliver  v.  Furnival  [1  Cr.  M.  and  R.  277],  like  the  previous  one  of  Brown  v. 
Thornton  [6  Ad.  and  E.  185],  only  goes  to  the  extent  of  admitting  secondary  evi- 
dence of  the  authenticity  of  a  foreign  instrument;  but  in  the  case  before  us,  no 
such  evidence  was  tendered  ;  the  proceedings,  being  sealed  with  a  seal  purporting 
to  be  that  of  the  Court  of  Bankruptcy,  were  tendered  as  conclusive  from  that  cir- 
cumstance. But  the  seal  of  a  foreign  Court  does  not  prove  itself.  Henry  v.  Adey 
[3  East,  221]. 

[274]  The  assignment  must  be  produced  and  proved  in  the  usual  way  by  the 
attesting  witness,  notwithstanding  it  is  entered  of  record,  pursuant  to  6th  Geo.  IV., 
c.  16,  s.  96,  Goinersall  v.  Serle  (2  Y.  and  J.  5) ;  and  in  Chambers  v.  Bernascowi 
(1  Cromp.  Mee.  and  R.  347),  it  has  been  solemnly  decided  that  depositions  of  de- 
ceased witnesses  taken  before  the  Commissioners  at  the  opening  of  the  Commission, 
and  subsequently  enrolled  by  the  assignees  under  the  above  section,  are  not 
admissible  in  evidence  against  the  assignees  in  an  action  brought  against  them,  to 
invalidate  the  Commission.  We  insist,  therefore,  that  the  copies  of  the  Commission 
and  proceedings  could  not  be  received  in  evidence,  in  India,  without  proof  of  their 
authenticity  being  given,  and  the  custody  from  whence  they  came;  the  Statutes 
6th  Geo.  IV.,  c.  16,  and  2nd  and  3rd  Wm.  IV.,  c.  HI,  having  no  operation  in  the 
Colonies  or  Plantations:  and  we  say  further,  that  even  if  it  could  be  shown  that 
those  Statutes  did  apply,  yet  that  the  reijuisites  of  the  Statutes  are  not  shown  to 
have  been  complied  with.  With  respect  to  the  depositions,  if  admissible,  not  being 
so  without  proof  being  given  of  the  death  of  the  respective  deponents,  we  do  not 
think  it  necessary  to  press  that  objection  ;  the  non-application  of  the  Statutes  is 
sufficient  for  our  argument. 

Mr.  Moore  in  reply. — The  admission  of  the  recognition  of  the  English  Bankrupt 
Laws  in  the  Colonies,  is,  in  fact,  the  point  wo  are  contending  for.  The  Bankrupt 
Laws  are  a  Code,  which  the  rules  in  question  are  but  the  means  of  carrying  into 
effect;  where  applicable,  the  Laws  of  [275]  Bankruptcy  must  carry  the  rules  for 
their  interpretation  with  them.  The  rules  themselves,  therefore,  form  part  of  the 
Code  of  Bankrupt  Laws,  and,  as  such,  must,  by  the  comity  of  nations,  be  admitted. 
The  rule  insisted  upon,  as  laid  down  by  this  Court,  that  Acts  of  Parliament  do  not 
bind  the  Colonies,  unless  they  are  specifically  mentioned  in  them,  is  not  consistent 
with  subsequent  decisions ;  it  is  too  large ;  for  though  it  may  be  true  as  regards 
personal  or  local  affairs,  yet  where  an  Act  of  Parliament  is  declaratory  of  the  law 
previously  existing,  and  only  intended  to  carry  that  law  out,  as  far  as  that  par- 
ticular law  is  applicable,  the  Act  of  Parliament  interpreting  it  must  go  with  it,  and 
to  that  extent  must  apply  to  our  colonial  possessions.  The  Bankrupt  Laws  were 
part  and  parcel  of  the  law  of  this  country  previous  to  the  charter  for  creating  the 
Supreme  Court.     They  became  grafted  then  in  India  as  part  of  the  law  of  England  ; 
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and  as  subsequent  decisions  vary  or  change,  their  operation  would  be  recognised; 
so  would  also  an  Act  of  Parliament  for  a  similar  purpose.  But  Acts  of  Parliament 
have  been  held  expressly  to  take  effect  in  India;  thus  in  Gardner  v.  Fell  (1  Jac.  and 
Wal.  22.  S.C.  2  Wilson,  32),  the  Statute  of  Frauds  was  held  to  extend  to  India, 
so  as  to  prevent  lands  situate  there  passing  by  an  unattested  Will.  The  same  doc- 
trine was  maintained  in  Freeman  v.  Fairlie  (1  Moore,  Ind.  App.  305) ;  and  both 
these  decisions  were  recognised  and  confirmed  in  a  late  case  here,  The  Mayor  of 
Lyons  v.  The  East  India  Company  (1  Moore,  Ind.  App.  175).  The  fact  therefore 
of  statutable  provisions  applying  to  the  Colonies  cannot  be  disputed. 
With  regard  then  to  the  objections  to  the  depositions,  the  [276]  de- 
position of  trading  is  sworn  to  on  the  15th  of  July  1826,  nearly  a  year  subsequent 
to  the  Act  6th  Geo.  IV.,  c.  16,  coming  ino  operation.  No  case  has  been  cited  to 
show  that  the  affidavits  of  trading  must  specify  the  period  or  the  particulars  of 
each  act  of  trading.  The  affidavit  of  Parker  is  in  the  usual  form  adopted  in  the 
books  of  practice  (Archbold,  Law  and  Practice  of  Bankruptcy,  pt.  ii.  p.  9).  In 
Swrtees  v.  Ellison  (4  Man.  and  lly.  5SG),  the  proof  was,  that  the  trader  had  ceased 
to  carry  on  his  business  as  a  seed-merchant  since  1822,  though  the  act  of  bank- 
ruptcy was  committed  in  1827 ;  the  proof  of  trading,  therefore,  was  anterior  to  the 
6th  Geo.  IV.,  c.  16.  The  same  point  arose  in  Stanson  v.  Stead  (4  Man.  and  Ry.  586), 
Palmer  v.  Moore  (9  Barn,  and  Cress.  754),  and  Ex  parte  Bathe  (Mont,  and  M'Ar. 
287).  In  neither  of  these  cases  was  the  Commission  superseded  because  the  deposi- 
tion of  trading  was  insufficient,  but  because  the  proof  of  trading  was  anterior  to 
the  passing  of  the  Act.  The  notice  by  MuUick  of  his  intention  to  dispute  the  bank- 
ruptcy being  made  two  days  after  the  plea,  is  a  fatal  defect;  it  is  apparent  on  the 
face  of  it,  and  may  therefore  be  urged  at  any  time.  It  has  been  expressly  decided, 
that  on  the  part  of  the  Defendant  the  notice  must  be  served  either  before  or  at  the 
time  of  pleading,  Poole  v.  Bell  (1  Stark  N.P.  328),  Radmore  v.  Gould  (1  Wightwick, 
80),  and  Gardner  v.  Slack  (6  Moore,  489) :  it  will  not  do  if  served  after  the  plea, 
Lawrence  v.  Crowder  (3  Car.  and  P.  229) :  the  proper  course  was  for  him  to  move 
to  withdraw  his  plea.  The  policy  of  the  Bankrupt  Laws  has  been,  from  their 
earliest  introduction,  that  they  should  be  general,  at  least  as  respects  their  opera- 
tion. Like  the  Trade  and  Navi-[277]-gation  Laws,  they  are  intended  for  universal 
application  ;  and  any  decision  tending  to  diminish  their  force  or  operation  must 
act  as  a  check  to  the  commerce  and  dealing  of  nations. 

Lord  Brougham  (December  19). — This  was  an  Appeal  from  the  Judgment  of  the 
Supreme  Court  of  Calcutta,  in  an  action  of  assumpsit  brought  by  the  surviving 
assignee  of  Thomas  Shepherd,  a  bankrupt,  upon  promises  made  by  the  testator  of 
the  Respondents  to  the  bankrupt.  The  Defendant  had  pleaded  the  general  issue, 
and  had  in  that  plea  denied  that  he  "  undertook  and  promised  in  manner  and  form 
as  the  said  Plaintiff,  assignee  as  aforesaid,  hath  above  complained."  At  the  trial 
the  Plaintiff  gave  in  evidence  a  paper,  purporting  to  be  a  copy  of  the  proceedings 
in  England,  endorsed  with  the  signature  of  a  person  stated  to  be  Clerk  of  the  Enrol- 
ments, and  sealed  with  a  seal  purporting  to  be  that  of  the  Court  of  Bankruptcy;  no 
other  proof  was  given  of  the  trading,  act  of  bankruptcy,  or  petitioning  creditor's 
debt,  nor  of  the  commission  or  assignment.  The  paper  produced  was  not  proved  to 
be  a  copy  of  the  proceedings  in  England,  nor  was  the  seal  proved  to  be  that  of  the 
Court  of  Bankruptcy.  There  was  evidence  given  of  trading  in  India,  but  not 
coming  down  later  than  1824.  The  promissory  notes  on  which  the  action  was 
brought  were  proved  to  have  been  made  by  the  Defendant,  and  the  death  of  the 
person  alleged  to  be  the  other  assignee,  and  the  Plaintiff's  survivorship,  were  also 
proved. 

An  objection  was  taken  that  the  evidence  was  not  sufficient  to  prove  the  bank- 
ruptcy and  assignment,  on  the  ground  that  the  proceedings  are  only  made  evi- 
[2'78]-dence  on  this  matter  by  Statutes  which  do  not  extend  to  India ;  that  these 
proceedings  were  not  duly  proved,  even  if  they  had  been  admissible  evidence  when 
proved  ;  and  that  they  did  not  prove,  had  they  been  conclusive,  a  trading  subse- 
quent to  the  1st  of  September  1825,  the  day  when  the  6th  Geo.  IV.,  c.  16,  came  into 
operation.  A  verdict  was  taken  for  the  Plaintiff,  with  leave  to  move  to  enter  a 
nonsuit,  upon  the  grounds  of  these  objections  ;  and  the  Court,  upon  motion  and 
argument,  set  aside  the  verdict,  and  directed  a  nonsuit  to  be  entered.     This  Judg- 
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ment  being  brought  here  by  Appeal,  the  points  which  appear  to  have  Ijeen  mada 
below  were  taken,  together  with  one  on  the  form  of  the  plea,  which,  it  was  con- 
tended, admitted  the  Plaintiff's  title,  by  admitting  him  to  be  assignee;  and  another 
on  the  defect  of  the  notice  to  prove  the  bankruptcy.  It  was  further  argued,  that 
his  capacity  of  assignee  could  not  be  disputed,  because  it  was  not  specially  traversed 
by  the  Defendant.  But  as  the  new  rules  of  pleading  clearly  do  not  extend  to  India, 
there  can  be  no  doubt  whatever  that  the  plea  of  nofi  assumpsit  puts  the  PlaiutiS 
there  to  a  proof  of  his  title,  as  it  did  here  incontestibly  up  to  the  making  of  those 
rules.  Neither  does  it  appear  that  the  manner  in  which  that  plea  is  framed,  im- 
ports such  an  admission  as  has  been  contended  for.  The  introduction  (wholly  un- 
necessary, no  doubt,  and  very  unusual)  of  the  words  "  Assifftiee  as  aforesaid,"  does 
not  appear  to  their  Lordships  to  be  an  adoption  of  the  description  given  by  the 
Plaintiff  of  the  character  in  which  he  brings  his  suit;  it  is  not  an  admission  that 
he  is  entitled  to  sue  as  assignee,  but  only  a  reference  to  the  description  which  he 
has  given  of  himself;  as  if  he  had  said,  "  Thomas  Wyatt,  who  sues  as  alleging  him- 
self [279]  to  be  assignee  of  Thomas  Shepherd.''  The  question  then  will  turn  on  the 
sufficiency  of  the  evidence  before  the  Court  below  to  prove  that  title. 

It  is  not  denied  that  an  assignment  validly  made  under  a  commission  here,  has 
the  effect  of  carrying  to  the  assignee  a  right  to  sue  in  India  for  debts  due  to  the 
bankrupt.  This  follows  from  all  the  rights  of  the  bankrupt  being  duly  vested  in 
the  assignee — vested  in  him  by  operation  of  the  Bankrupt  Laws  as  effectually  as  if 
he  had  himself  made  a  voluntary  transfer  of  them — good  by  the  law  of  the  country 
where  it  was  executed.  But  the  question  is,  whether  or  not  this  assignment  has 
been  duly  proved?  The  Statutes  which  have  been  made  to  facilitate  the  proof  of 
the  bankruptcy  and  assignment  in  the  Courts  of  this  country  do  not  extend  to  the 
Courts  of  India.  It  is  unnecessary  to  cite  authority  for  the  proposition  that  the 
peculiar  rules  of  evidence  adopited  in  one  country,  whether  established  by  the  prac- 
tice of  its  Courts,  or  enacted  by  the  Legislature  (as  in  the  present  instance)  for  the 
Government  of  those  Courts,  cannot  be  extended  to  regulate  the  proceedings  of 
Courts  in  another  country,  when  transactions  that  took  place  in  the  former  country 
come  to  be  inquired  of.  This  was  assumed  as  indisputable,  both  by  the  Court 
and  on  both  sides  of  the  Bar,  all  through  the  case  of  Brown  v.  lliornton  (6  Adol. 
and  El.  185);  and  the  principles  upon  which  the  proposition  rests  were  clearly 
recognized  in  Eiiher  v.  Steiner  (2  Bing.  N.S.  202),  British  Linen  Company  v.  Driim- 
niond  (10  Barn,  and  Cress.  903),  and  other  cases.  The  provisions  respecting  evi- 
dence in  the  Statutes  6th  Geo.  IV.,  c.  16,  and  2nd  and  3rd  Wm.  lY.,  c.  Hi,  do  not 
extend  to  the  Courts  of  India:  and  in  those  Courts,  evidence  [280]  must  be  given 
such  as  would  have  been  required  to  prove  the  facts  had  no  such  Statutory  Regula- 
tions been  made.  Now  in  the  present  case,  the  proceedings  were  not  receivable  at 
all,  to  prove  the  facts  stated  in  them,  and  even  if  the  proceedings  could  have  proved 
these  facts,  the  papers  purporting  to  set  them  forth  were  not  authenticated,  either 
by  the  evidence  of  those  who  had  examined  them  with  the  originals,  or  by  proof  of 
the  seal  under  w-hich  they  were  said  to  be  exemplified.  But  their  Lordships  do 
not  consider  that  the  depositions,  had  they  been  fully  and  duly  before  the  Court, 
would  have  been  sufficient  to  support  the  Plaintiff's  title ;  inasmuch  as  they  fail  to 
show  a  trading  after  the  Statute  (6th  Geo.  I'V".,  c.  16)  came  into  operation,  which 
has  been  repeatedly  held  to  be  necessary  by  the  Courts  in  this  country,  and  the  want 
of  which  would  have  made  the  evidence  unavailable  even  had  it  been  given  here. 
Surtees  v.  Ellison  (9  Barn,  and  Cress.  750),  Hewson  v.  Heard  (ib.  754),  and 
other  cases. 

An  objection  upon  the  notice  has  been  taken  at  the  hearing  of  this  Appeal, 
which  was  not  made  in  the  Court  below,  to  the  ground  of  moving  for  a  nonsuit.  It 
was  stated  that  the  notice  to  dispute  the  bankruptcy  was  dated  two  days  after  the 
plea  appears  by  the  record  to  have  been  pleaded.  If  this  had  been  urged  lielow  it 
might  have  been  obviated  by  showing  that  the  plea  was  not  actually  filed  before 
sei-ving  the  notice.  The  Defendant  had  to  the  first  day  of  term  to  imparle,  which 
would  entitle  him  to  plead  at  any  time  within  the  four  first  days  of  the  term,  and 
the  first  day  being  the  15th,  the  notice  was  dated  on  the  I7th,  within  these  first  four 
days.  The  Plaintiff  plainly  treated  the  [281]  notice  as  regular :  for  he  endeavoured 
to  prove  his  title  by  the  assignment,  without  taking  any  objection  to  the  irregu- 
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larity,  any  more  than  he  availed  himself  of  the  supposed  admission  of  his  title  by 
the  frame  of  the  plea. 

But,  indeed,  as  the  Statutory  provisions  respecting  notice  do  not  extend  to 
India,  any  more  than  those  respectin;j  the  admission  of  evidence,  the  plea  of  non 
assumpsit  put  the  bankruptcy  and  assignment  in  issue  sufficiently  without  any 
potice. 

Their  Lordships  are  therefore  of  opinion,  that  the  Judgment  of  the  Court  below 
is  well  grounded,  and  ought  to  be  affirmed. 

But  it  is  necessary  to  state,  that  their  Lordships  in  coming  to  this  conclusion  do 
not  proceed  upon  a  ground  which  appears,  among  others,  to  have  been  taken  below, 
which  was  also  taken  here,  tliat  the  provisions  of  6th  Geo.  IV.,  c.  16,  s.  92,  are  so  far 
repealed  by  those  of  2nd  and  3rd  Wm.  IV.,  c.  1  U,  s.  7  and  9,  as  to  make  the  deposi- 
tions evidence  only  in  the  case  specified  by  tlie  latter  Act,  of  the  witnesses  being 
dead.  ' 

The  .ludgment  of  the  Court  below  must  be  affirmed,  with  costs. 

[S.C.  2  Moo.  Ind.  App.  263.  On  point  as  to  application  of  English  bankrujjtcy  law 
to  India  (3  Moo.  P.C.  279.  280)  see  note  to  Cocherdl  v.  Dickens,  1810,  3  Moo. 
B.C.  136;  and  cf.  Lyons  {Mayor  of)  v.  East  India  Co.,  1836,  1  Moo.  P.C.  175, 
and  note  thereto  at  p.  299.  See  also  the  Indian  Insolvent  Act  1848  (11  and 
12  Vict.  c.  21.] 


[282]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF 

CANTERBURY. 

CHARLES  Yi.kn\N00lL>,— Appellant ;  MARIA  VikYiE%—Respondetit*  [11th,  12th, 

IGth  and  17th  Dec.  1840]. 

A  Will  executed  by  a  Testator  on  his  death-bed  in  favour  of  his  wife,  to  the 
exclusion  of  the  other  members  of  his  family,  the  Testator  being  of  u  weakened 
and  impaired  capacity  at  the  time  of  the  factum,  from  disease  affecting  the 
brain,  which  produced  torpor,  and  rendered  his  mind  incapable  of  exertion 
unless  roused,  pronounced  against:  the  disposition  in  the  Will  being  a  total 
departure  from,  and  contrary  to,  the  previous  expressed  intentions  of  the 
Testator. 

To  constitute  a   sound   disposing  mind,   a   Testator  must  not  only  be   able  to 
understand  that  he  is  by  his  Will  giving  the  whole  of  his  property  to  one  object 
of  his  regard,  but  he  must  also  have  capacity  to  comprehend  the  extent  of 
the  property,  and  the  nature  of  the  claims  of  others,  whom  by  his  Will  he  is 
excluding  from  participation  in  that  property  [3  Moo.  P.C.  290]. 
This  was  an  Appeal  from  a  sentence  of  the  Prerogative  Court  of  Canterbury, 
revoking  Probate  of  the  Will  of  Thomas  Edward  Baker,  granted  in  common  form 
to  Mary  Ann  Baker,  afterwards  Mary  Ann  Harwood,  the  widow  of  Thomas  Edward 
Baker,  and  the  sole  Executor  and  Universal  Legatee  named  in  the  said  Will ;  the 
facts  and  circumstances  of  the  case  are  fully  set  forth  in  the  Judgment. 
The  case  was  argued  by 

Sir  William  Follett,  Q.C.,  and  Dr.  Addams,  for  the  Appellant ;  and 
Mr.  Pemberton,  Q.C.,  and  Dr.  Pliillimore,  on  behalf  of  the  Respondent. 
The  arguments  on  both  sides  turned  wholly  on  a  [283]  comparison  of  the  evidence 
adduced,  and  of  the  degrees  of  credit  due  to  the  several  witnesses ;  but  the  decision, 
containing  an  exposition  of  the  capacity  necessary  to  constitute  a  testamentary 
disposition,  is  given  at  length.  Ingram  v.  Wyatt  (1  Hagg.  Ecc.  Rep.  384),  Marsh 
v.  Tyrrell  (2  Hagg.  Ecc.  Rep.  84),  and  Barry  v.  'Bntlin  (2  Moore,  P.C.  Cases,  480  :  and 
1  Curteis,  Ecc.  Rep.  614),  were  referred  to. 

*■  Present :    Lord  Brougham,   Mr.   Baron  Parke,   Mr.   Justice  Bosanquet,   and 
Mr.  Justice  Erskine. 
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Mr.  Justice  Erskine. — This  case  came  on  upon  Appeal  from  the  sentence  of  the 
Prerogative  Court  of  Canterbury,  by  which  the  learned  Judge  of  tliat  Court  revoked 
the  probate  which  had  been  granted  of  the  Will  of  Thomas  Edward  Baker,  late  of 
Bath  Place,  Kensington. 

Mr.  Baker  died  in  the  night  of  the  27th  of  March  183;!,  and  shortly  after  his 
death,  a  caveat  was  entered  on  behalf  of  Mr.  George  Baker,  a  relation,  but  not  the 
next  of  kin  of  the  deceased,  against  the  issuing  of  any  probate  of  the  paper  in 
dispute;  but  that  caveat  having  been  afterwards  withdrawn,  probate  was,  on  the 
18th  of  April  1833,  granted  in  the  common  form  to  the  widow  of  the  deceased  as 
sole  Executrix,  and  who  was  also  the  Universal  Legatee  under  the  Will. 

In  the  month  of  May  1834,  Mrs.  Baker  married  the  Appellant  Harwood,  and 
she  died  in  the  month  of  October  1835,  having  by  her  Will,  executed  under  a  power, 
appointed  her  husband  sole  Executor. 

In  the  month  of  Januar}'  1836,  the  probate  which  had  been  granted  to  Mrs. 
Baker  was  called  in  by  Maria  Baker,  who  alleged  herself  to  be  next  of  kin,  and  who 
was  admitted  to  oppose  the  Will ;  and  thereupon  the  paper  was  propounded  by 
Mr.  Harwood,  in  a  common  con-[284]-didit.  upon  which  three  witnesses  were  ex- 
amined— Mr.  William  Knight,  Solicitor,  the  drawer  of  the  Will,  Mr.  William  Smith, 
a  friend  of  the  deceased,  and  Mr.  James  Pollock,  who  attended  the  deceased  in  his 
last  illness  as  the  assistant  of  Mr.  Andrew  Carrick,  a  Surgeon  and  Apothecary. 
The  two  former  were  attesting  witnesses  to  the  Will.  The  third  attesting  witness, 
Sophia  Reade,  was  not  examined  in  chief  by  Mr.  Harwood,  but  was  examined  upon 
interrogatories  by  Maria  Baker. 

Several  other  witnesses  were  afterwards  examined  on  allegations  asserted  and 
admitted  on  both  sides,  and  four  several  testamentary  scripts  of  the  deceased, 
besides  that  propounded  as  his  Will,  were  brought  in  annexed  to  the  affidavit  of 
script  of  Mr.  Harwood. 

The  learned  Judge  having  heard  the  cause  on  the  5th  of  August  1837,  by  his 
Decree  pronounced  against  the  force  and  validity  of  the  pretended  Will,  upon  the 
ground  that  the  evidence  adduced  was  not  sufficient  to  prove  that  the  deceased  was 
a  capable  Testator. 

From  this  Decree  the  present  Appeal  has  been  instituted  by  Mr.  Harwood,  and 
the  case  was  very  ably  argued  in  December  last,  when  Judgment  was  deferred,  and 
now,  after  a  careful  examination  of  all  the  evidence  in  the  cause,  their  Lordships 
concur  in  the  opinion  expres.sed  by  the  learned  Judge  below,  that  the  party  pro- 
pounding the  Will  has  not  satisfactorily  proved,  as  he  was  bound  to  do,  that  the 
paper  in  question  does  contain  the  last  Will  and  Testament  of  the  deceased. 

As  their  Lordships  do  not  however  view  some  of  the  evidence  in  the  same  light 
in  which  it  was  viewed  by  the  Court  below,  it  will  be  necessary  to  state  the  particular 
grounds  upon  which  they  have  come  to  the  same  result. 

It  appears  by  the  evidence,  that  Mr.  Baker  died  [285]  about  12  o'clock  in  the 
night  of  the  27tli  March  1833  ;  that  the  paper  propounded  as  his  Will  was  executed 
about  7  o'clock  in  the  evening  of  that  day.  According  to  the  evidence  of  Carrick, 
one  of  his  medical  attendants,  at  9  o'clock  that  evening,  Mr.  Baker  was  nearly  in- 
sensible, unconscious,  incapable  of  any  act  whatever — he  was  actually  dying.  The 
Will,  when  produced,  is  found  to  be  signed  only  with  a  mark,  and  had  evidently 
been  with  a  very  feeble  hand.  When,  therefore,  a  Court  finds  that  the  paper  pro- 
pounded as  the  Will  of  the  deceased  was  executed  in  the  manner  stated,  only  two 
hours  before  he  is  found  by  his  medical  attendant  I'n  an  unconscious  and  dying 
state,  and  only  five  hours  before  his  death,  it  becomes  the  duty  of  the  Court  to  require 
the  most  satisfactory  proof,  that  at  the  time  when  the  AVill  was  executed,  the  deceased 
wa.s  not  only  aware  of  the  disposition  he  was  making  of  his  property,  but  that  he  was 
in  a  state  of  mind  to  judge  of  tlie  propriety  of  that  disposition. 

The  infirmity  of  mind  suggested  by  the  Respondent,  and  relied  on  by  the  Court 
below,  is  not  an  incapacity  arising  from  any  delusion  or  from  any  constitutional 
or  long-established  infirmity  of  mind,  but  one  occasioned  by  a  recent  accession  of 
bodily  disease  affecting  the  brain,  and  producing  torpor,  and  tliereby  rendering 
the  mind  inca])al)le  of  exerting  those  faculties  which  are  essential  to  a  sound  and 
disposing  mind  and  memory. 

In  order,  therefore,  to  form  an  accurate  opinion  of  the  condition  of  the  mind  of 
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the  deceased  at  the  time  of  inakiiif,'  liis  Will,  il  will  not  he  necessary  (o  jro  further 
hack  than  the  L'lst  of  March  18.'5.'5,  when  he  was  first  seized  with  the  illness  whicii 
terminated  in  [286]  his  death  on  the  27th  of  the  same  month;  for  hefore  that  time 
it  is  admitted  by  all  parties  that  the  deceased  was  fully  competent  to  make  any 
testamentary  disposition  of  his  property. 

The  earliest  account  that  the  evidence  furnishes  of  the  nature  of  the  attack  and 
the  early  progress  of  the  disease,  is  that  which  is  derived  from  the  statement  made  hy 
Mrs.  Baker,  in  a  letter  to  Mr.  Flooks,  a  friend  of  the  deceased.  This  letter  is  dated 
April  6th,  1833,  about  nine  days  after  her  husliand's  death,  in  which  she  says,  "  It 
is  now  a  fortnight  last  Thursday  (this  would  be  the  22nd  of  March)  since  my  dear 
Mr.  Baker  went  into  town  to  attend  a  meeting  of  the  Bank  Directors  to  declare  a 
dividend,  and  as  he  went  through  Temple  Bar  he  felt  himself  seized  with  a  violent 
shivering  fit.  He  however  proceeded  to  the  Bank  of  England,  and  got,  as  soon  as 
possible,  before  a  great  fire  ;  still  the  shivering  continued,  to  that  degree,  that  he 
was  unable  to  go  and  hear  the  speaker's  speech,  which  vexed  him  very  much,  and  he 
got  in  a  coach,  and  returned  home.  When  he  came  back,  his  looks  nearly  frightened 
me  to  death.  We  [jlaced  him  instantl}'  in  a  hot  bed,  and  from  that  mimient  I  never 
left  him.  He  died  on  the  following  W^edncsday.  He  was  sensible  to  the  last  moment  ; 
but  the  stroke,  which  was  paralytic,  deprived  him  of  the  use  of  his  right  side;'" — 
and  then  she  proceeds  to  allude  to  the  making  of  the  Will,  and  Mr.  Smith's  visit. 

Mr.  Carrick  was  called  in  on  the  22nd  of  March,  and  he  says  he  found  the  deceased 
in  bed,  very  ill,  having  a  high  degree  of  fever  and  erysipelas — affection  of  the  brain, 
producing  a  considerable  degree  of  stupor.  Carrick  then  adds,  "  During  the  few 
days  he  continued  to  live,  I  saw  him  repeatedly,  at  least  four  times  a-day.  [287] 
For  a  day  or  two  the  disorder  was  stationary — one  could  not  say  he  wa,s  better  or 
worse — but  the  bowel  complaint  continued  obstinately;  debility  gradually  increased, 
and  stupor  also  continued.  The  brain  was  implicated,  so  that  he  required  to  be 
roused  before  he  would  speak,  though  he  was  quite  rational,  and  e.\pressed  his 
feelings  correctly,  in  reply  to  the  medical  inquiries  addressed  to  him.  He  was  not 
irrational — there  was  no  delirium — only  when  not  roused,  he  sank  into  a  depressed 
state  of  drowsiness  and  stupor,  such  as  I  have  described.  He  knew  me  perfectly  well, 
and  all  about  him,  when  roused  from  the  stupor,  in  which  he  would  have  continued 
if  not  disturbed.  When  roused,  he  answered  my  questions  very  rationally,  but 
immediately  relapsed  into  a  state  of  stupor.  He  was  e.\ceedingly  drowsy.  As  far 
as  I  could  judge,  from  what  I  personally  observed,  I  consider  the  deceased  to  have 
been,  during  the  illness  of  which  I  am  now  deposing,  incapable  of  doing  a  rational 
act  of  an  important  nature,  requiring  thought,  judgment,  and  reflection,  or  (on 
account  of  great  exhaustion  of  his  bodily  and  mental  powers)  of  resisting  undue 
influence  and  control." 

Mr.  Hawkins,  who  was  called  in  by  Carrick,  and  saw  Mr.  Baker  as  it  should  .seem 
on  the  23rd,  and  every  subsequent  day  till  he  died,  describes  Mr.  Baker's  state  in 
substance  much  as  Carrick  does,  though  he  seems  to  have  forgotten  the  attack  of 
the  bowels,  and  thinks  that  though  they  apprehended  apople.xy,  they  ascertained 
there  really  was  no  tendency  to  it  when  the  disease  was  fully  understood.  But  these 
differences  in  the  recollection  of  the  two  witnesses  cannot  affect  the  credit  due  to 
the  substance  of  their  testimony,  in  which  they  agree:  for  no  suggestion  has  been 
made  against  [288]  tlie  perfect  honesty  of  their  intentions  to  represent  the  truth. 
Hawkins  then  entirely  agrees  with  Carrick  in  describing  the  effect  produced  by  the 
disease,  for  he  says,  "  He  was,  throughout  my  attendance  upon  him,  in  a  torpid  and 
drowsy  state.  He  required  to  be  roused,  to  say  anything,  for  most  of  the  period 
of  my  attendance.  He  recognized  persons,  when  he  was  told  who  they  were.  He 
was  capable  of  answering  questions — short  questions — but  not  capable  of  continued 
conversation."  And  then  he  proceeds  to  state,  that  even  in  answering  simple 
questions,  he  was  sometimes  besides  the  mark;  a  circumstance  which,  as  it  appears 
that  the  deceased  was  hard  of  hearing,  and  Hawkins  himself  states  that  it  was 
necessary  to  speak  loud  to  make  him  hear,  may  be  fairly  attributed  more  to  the 
dulne.ss  of  hearing  than  to  any  incoherence  of  understanding,  for  none  of  the  other 
witnesses  speak  of  any  such  incoherence ;  but  there  is  one  part  of  Hawkins's 
testimony,  which  is  given  in  answer  to  the  eleventh  interrogatory,  which  is  of  much 
importance,  as  indicating  a  condition  of  mind  not  likely  to  vary  at  different  periods, 
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SO  as  to  admit  of  the  conclusions  contended  for  by  the  Appellant,  that  although  the 
mind  of  the  deceased  might  generally  be  in  a  drowsy  and  torpid  state,  yet  that 
under  circumstances  of  excitement,  it  might  be  roused  into  a  capacity  to  comprehend 
and  deal  with  subjects  requiring  thought,  reflection,  memory,  and  judgment. 

By  the  eleventh  interrogatory,  each  witness  is  asked,  "  Are  not  the  observers, 
whether  professional  or  unprofessional,  of  a  sick  person  in  a  state  of  exhaustion, 
frequently  deceived  and  surprised  at  the  degree  of  energy  such  sick  persons  can 
bring  to  bear,  when  roused  by  any  important  subject?  "  Both  Carrick  and  Haw- 
[289]-kins  answer  this  question  in  the  affirmative,  and  Carrick  adds,  "  I  do  not 
consider  that  the  deceased's  state  of  exhaustion  was  such  as  not  to  admit  of  his 
attention  being  aroused  to  any  subject  of  importance;  "  an  answer  which,  taken  in 
connection  with  the  rest  of  his  evidence,  must  in  fairness  be  taken  to  convey  his 
opinion  that  the  incapacity  of  the  deceased,  of  which  he  had  previously  spoken,  was 
the  consequence  of  exhaustion,  which  might,  therefore,  so  far  be  reuioved  by 
excitement,  as  to  admit  of  a  temporary  interval  in  which  the  mind  might  assume 
a  testamentary  capacity.  Hawkins,  however,  though  he  answers  the  interrogatory 
also  in  the  affirmative,  adds  an  observation,  to  show  that  such  answer  would  not 
warrant  the  conclusion  that  Mr.  Baker  might  have  been  roused  to  a  state  of 
mental  energy  by  the  excitement  of  an  important  subject;  for  he  says,  "But  Mr. 
Baker's  was  not  a  mere  state  of  exhaustion,  it  was  oppression  of  the  brain.  Hia 
state  of  exhaustion  was  not  such  as  would  not  admit  of  his  arousing  his  attention 
so  far  as  to  answer  a  question  ;"  but  he  adds,  "  he  did  not  always  do  that  correctly, 
and  I  don't  think  he  spoke  a  single  word,  but  in  answer  to  questions.  The  import- 
ance of  a  subject  would  not,  I  think,  have  made  any  difference  in  arousing  his 
attention."  Both  of  these  gentlemen,  after  being  shown  the  affidavit  made  by 
Pollock  on  the  occasion  of  the  proof  of  the  Will  by  Mrs.  Baker,  decline  swearing  that 
Mr.  Baker  could  not  have  been,  at  the  time  of  the  execution  of  the  Will,  of  sufficient 
capacity  to  make  his  Will.  Hawkins  admits  that  there  might  have  been  a  time 
during  his  illness  when  he  could  understand  questions  put  to  him,  and  answer  them 
so  as  to  make  a  short  Will.  And  Carrick  says,  "  He  had  so  far  thought  and  judg- 
ment, that  he  could,  [290]  when  roused,  express  what  his  feelings  were.  A  simple 
matter  placed  before  him  he  might  understand,  but,  from  the  state  of  his  brain,  I 
do  not  consider  that  he  was  capable  of  suggesting  anything,  or  of  undertaking  what 
was  complex." 

Both  these  gentlemen,  therefore,  seem  to  think  that  the  deceased  might  have 
been  sufficiently  aroused  from  the  state  of  torpor  to  which  he  had  been  reduced  by 
his  illness,  to  assent  to  so  simple  a  disposition  of  his  property  as  that  made  by  the 
Will  in  question  :  but  that  it  would  have  been  impossible  to  have  made  him  com- 
prehend the  details  of  a  more  complex  distribution. 

But  their  Lordships  are  of  opinion,  that  in  order  to  constitute  a  sound  disposing 
mind,  a  Testator  must  not  only  be  able  to  understand  that  he  is  by  his  Will  giving 
the  whole  of  his  property  to  one  object  of  his  regard;  but  that  he  must  alsD  have 
capacity  to  comprehend  the  extent  of  his  property,  and  the  nature  of  the  claims 
of  others,  whom,  by  his  Will,  he  is  excluding  from  all  participation  in  that  property ; 
and  that  the  protection  of  the  law  is  in  no  oases  more  needed,  than  it  is  in  those 
where  the  mind  has  been  too  much  enfeebled  to  comprehend  more  objects  than  one, 
and  most  especially  when  that  one  object  may  be  so  forced  upon  the  attention  of  the 
invalid,  as  to  shut  out  all  others  that  might  require  consideration  ;  and,  there- 
fore, the  question  which  their  Lordships  propose  to  decide  in  this  case,  is  not 
whether  Mr.  Baker  knew  when  he  was  giving  all  his  property  to  his  wife,  and  ex- 
cluding all  his  other  relations  from  any  share  in  it,  but  whether  he  was  at  that  time 
capable  of  recollecting  who  those  relations  were,  of  understanding  their  respective 
claims  upon  his  regard  and  bounty,  and  of  [291]  deliberately  forming  an  in- 
telligent purpose  of  excluding  them  from  any  share  of  his  property. 

If  he  had  not  the  capacity  required,  the  propriety  of  the  disposition  made  by  the 
Will  is  a  matter  of  no  importance.  If  he  had  it,  the  injustice  of  the  exclusion 
would  not  affect  the  validity  of  the  disposition,  though  the  justice  or  injustice  might 
cast  some  light  upon  the  question  as  to  his  capacity. 

Next  to  the  medical  attendants,  the  most  important  witnesses  would  be  those 
inmates  of  Mr.  Baker's  house,  who  were  in  the  habit  of  attending  him  in  his  illness, 

120 


HARWOOD  V.  BAKER  [1840]  III  MOORE,  292 

and  who  would  have  the  most  frequent  opportunities  of  watching  and  observing  the 
condition  of  his  mind  during  the  progress  of  his  disease.  Unfortunately  for  the 
ends  of  justice,  the  two  principal  attendants  have  placed  themselves  in  such  a 
position,  that  even  the  Counsel  for  the  parties  in  whose  favour  they  speak  were 
compelled  to  renounce  all  confidence  in  their  evidence.  For  Sophia  Reader,  one 
of  Mr.  Uaker's  servants,  and  one  of  the  attesting  witnesses  to  the  Will,  (who  was  not 
examined  in  chief  on  the  condidit,  in  consequence  of  contradictory  statements 
made  by  her  out  of  Court,)  on  her  examination  on  the  interrogatories  administered 
by  the  Respondent,  describes  the  deceased  as  wliolly  insensible  to  what  was  going 
on,  and  incapable  of  understanding  the  contents  of  the  Will,  but  she  was  proved  to 
have  stated  to  Mr.  Bee,  the  clerk  of  Mr.  Harwood's  attorney,  when  examined  by  him, 
for  the  pur])Ose  of  ascertaining  the  circumstances  under  which  the  Will  was  made, 
that  the  Will  was  read  over  to  Mr.  Baker,  who  seemed  perfectly  sensible  at  the  time, 
and  to  understand  the  nature  of  it,  and  stated  hira.self  to  ))e  perfectly  satisfied  with 
it.  On  the  testimony  of  this  witness,  therefore,  whose  [292]  evidence  is  directly 
contradicted  by  her  own  attestation  to  the  Will,  and  by  her  sul^sequent  statements, 
and  also  opposed  to  the  evidence  of  creditable  and  respectable  witnesses,  it  is  im- 
possible for  their  Lordships  to  place  any  reliance. 

Sarah  Taylor,  who  was  in  constant  attendance  upon  Mr.  Baker  as  nurse,  would 
have  been  another  most  material  witness,  if  her  evidence  had  been  more  consistent 
with  the  testimony  of  those  witnesses  whose  respectability  place  their  veracity  above 
the  reach  of  suspicion,  and  whose  means  of  knowledge  were  sufficient  to  exclude  the 
supposition  of  mistake  ;  but  her  statements  are  obviously  so  strained  beyond  the  truth 
in  many  points,  that  it  is  impossiljle  with  any  safet)^  to  rely  upon  her  testimony. 

Neither  is  the  evidence  of  Catherine  Macnalib,  the  only  other  sei'vant  who  had 
any  opportunity  of  observing  Mr.  Baker's  state  of  mind,  of  much  greater  value  ;  for 
as  the  two  other  attendants  have  extravagantly  over-rated  the  imbecility  of  Mr. 
Baker,  and  the  importunity  and  violence  of  Mrs.  Baker,  this  witness  as  extravagantly 
under-rated  the  effect  of  his  illness,  both  upon  his  mind  and  body;  representing  Mr. 
Baker  as  not  being  in  a  torpid  or  weak  state  of  either  mind  or  body,  and  as  not  being 
heavy  nor  more  than  usually  sleepy;  her  evidence,  therefore,  may  be  fairly  set 
against  that  of  Sarah  Taylor,  and  both  of  them  may  be  rejected  as  unsafe  guides 
in  the  investigation  of  truth. 

Marian  Elizabeth  Rosamond  (Mr.  Baker's  niece)  was  also  examined  for  tlie  Appel- 
lants, and  stated  that  she  believed  that  Mr.  Baker  was,  during  the  whole  of  his  illness, 
of  sound  mind,  memory,  and  understanding,  and  capable  of  resisting  control  and 
undue  influence,  [293]  and  of  doing  any  act  requiring  thought,  judgment,  and 
reflection.  In  her  answer  to  the  fourth  interrogatory,  .she  adds,  that  he  was  feeble 
of  body,  but  not  of  mind,  and  was  quite  capable  of  mental  exertion ;  and  in  her 
answer  to  the  seventh  interrogatory,  she  persists  in  stating  that  Mr.  Baker  was 
sensible  to  the  la.st  moment. 

The  bias  under  which  this  witness  may  be  supposed  to  speak,  would  require  that  any 
opinion  or  judgment  formed  by  her  upon  the  subject  of  Mr.  Baker's  capacity  should 
be  received  with  caution,  and  that  the  facts  to  which  she  deposes,  as  forming  the 
ground  of  that  opinion,  should  be  closely  examined,  especially  when  she  is  found 
making  statements  in  direct  contradiction  to  those  of  the  medical  attendants.  She 
swears  that  Mr.  Baker  was  not  generally  during  his  illness  in  a  torpid  state  of  lx)dy 
or  mind.  Carriek,  Hawkins,  and  Pollock,  all  swear  that  he  was  ;  she  states  that  Mr. 
Baker  was  sensible  to  the  last  moment ;  Carriek  says  he  was  nearly  insensible  at  nine 
o'clock ;  unconscious,  and  worse,  at  eleven. 

But  when  the  evidence  of  this  witness  is  closely  examined,  she  mentions  no  one 
fact  up  to  the  time  of  making  the  Will,  which  indicates  a  mind  capable  of  any  exertion, 
for  she  admits  she  never  heard  any  long  conversation  with  any  one, — that  he  asked  a 
question  and  was  answered,  or  he  was  a.sked  a  question  and  answered  it,  or  he  asked 
for  what  he  wanted,  or  he  answered  when  he  was  asked  whether  he  wanted  anything, 
— and  she  afterwards  adds,  the  questions  he  asked  were  simple,  and  in  general  had 
reference  to  his  wants,  or  his  health.  She  further  mentions  his  i-ecognition  of 
Hutchence,but  gives  no  instance  of  anything  being  said  bythedeceased  before  he  signed 
the  paper  [294]  in  question,  that  indicated  any  intention  on  his  part  to  make  a  Will, 
or  a  state  of  mind  capable  of  entertaining  any  question  of  business.  She  does  indeed, 
in  her  answer  to  the  eighteenth  article,  state  an  expression  made  use  of  by  Mr.  Baker, 
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after  the  supposed  Will  was  imide,  which,  if  true,  shows  that  Mr.  Baker  was  fully 
coiiscious  at  that  time  of  her  claims  upon  his  wife,  and  that  MrS:  Baker  would,  after 
his  dealli,  have  the  means  of  providing  for  her  ;  but  there  is  nothing  in  the  expression, 
"  Ah,  Marian,  your  aunt  will  provide  for  you,"  that  necessarily  implies  his  conscious- 
ness, that  he  had  given  all  his  property  to  his  wife. 

Other  witnesses  were  examined  l)y  the  Appellant  for  the  purpose  of  proving  the 
state  of  Mr.  Baker's  mind  during  his  last  illness;  their  evidence,  however,  is  of  com- 
paratively light  importance.  Mrs.  House  only  saw  him  once,  and  though  she  says 
that  he  was  capable  of  attending  to  business  properly,  if  necessary,  there  is  no  fact 
spoken  of  bj-  her  that  shows  any  reasonable  foundation  for  that  Ijelief,  and  though 
she  states  that  he  was  not  in  a  torpid  state  of  mind  or  body  when  she  saw  him,  she 
admits  that  neither  she,  nor  any  one  else  in  her  presence,  had  any  conversation  with 
him,  and  she  states  no  facts  that  would  prove  him  to  have  been  in  a  different  state 
from  that  in  which  the  medical  attendants  saw  him;  and  their  opinion  is  in  direct 
opposition  to  her's. 

Samuel  House,  her  husband,  was  also  examined: — he  saw  Mr.  Baker  on  the 
Saturday  night  and  Sunday  afternoon  before  his  death,  and,  according  to  his  account, 
Mr.  Baker's  mind  was  as  collected  as  possible,  and  he  was  as  capable  of  doing  any  act 
requiring  judgment  and  reflection  as  any  sick  man  could  be,  and  [295]  that  he 
seemed  to  understand  every  thing  that  passed — that  his  mind  was  as  right  as  that  of 
the  witness,  and,  but  for  his  weakness,  he  was  quite  as  capable  of  business.  But 
this  witness  appears  to  have  formed  his  opinion  upon  very  slender  grounds;  for  in 
his  examination  in  chief,  the  only  facts  he  states  are,  that  the  deceased  knew  him — 
and  that  in  the  course  of  the  six  hours  which  were  spent  by  him  in  Mr.  Baker's 
presence,  the  only  observations  specified  are,  that  on  the  Saturday  while  he  was 
being  cupped,  he  talked  about  it  when  he  was  asked  if  it  hurt  him ;  that  he  recom- 
mended the  witness  to  go  home  for  fear  he  should  make  himself  ill  again  ;  so  far 
showing  recollection  of  the  fact  that  the  witness  had  been  recently  ill :  and  that  on  the 
Sunday,  when  Hutchence  and  Severne  called,  Mr.  Baker  knew  them  both,  and  inquired 
of  them  how  they  were,  as  any  other  person  would  have  done.  And  in  Mr.  House's 
answer  to  the  fourth  interrogatory,  he  admits  that  there  was  no  conversation  with 
him,  or  any  other  person,  on  those  occasions,  further  than  his  asking  or  answering 
simple  questions,  and  his  saying  he  would,  or  would  not,  have  what  was  offered  to 
him. 

Any  opinion,  therefore,  of  Mr.  Baker's  capacity  for  business,  built  upon  such  a 
slight  fotindation,  could  carry  but  little  weight  when  contrasted  with  the  evidence  of 
the  medical  attendants;  and  in  one  particular  he  is  contradicted  by  Severne  and 
Hutchence,  who  both  state,  that  to  the  best  of  tlieir  recollection,  when  they  saw  Mr. 
Baker  on  the  Sunday,  Mr.  Baker  did  not  speak  a  word  to  either  of  them.  Hutchence 
says  he  thinks  he  knew  neither  of  them — and  that,  in  his  judgment,  he  was  not  capable 
of  doing  any  act  requiring  thought,  judgment,  or  reflection;  and  Severne,  [296] 
though  he  thinks  Mr.  Baker  recognised  him,  said  he  appeared  to  him  in  a  very 
helpless  state,  and  incapable  of  either  bodily  or  mental  exertion. 

■William  Chillingworth,  a  wine  merchant,  also  saw  the  deceased  once  during  his 
last  illness,  one  or  two  days  before  his  death,  and  says,  "  So  far  as  he  spoke  on  the 
occasion  I  saw  him,  he  was  sensible,  and  showed  that  he  possessed  his  memory ;"  but 
he  adds — "  I  was  so  short  a  time  with  him,  that  I  could  not  judge  how  far  he  was 
capable  of  an  act  requiring  thought,  judgment,  and  reflection  :"  and  when  the  par- 
ticulars of  the  single  interview  of  which  he  speaks  are  looked  to,  it  is  manifest  that 
he  had  no  suflScient  opportunity  of  forming  anj-  conclusion  upon  the  testable  capacity 
of  the  decea.sed  :  when  he  went  into  his  room,  he  admits  that  Mr.  Baker  was  either 
asleep  or  in  a  state  of  lethargy  ;  and  when  Mrs.  Baker  called  to  him,  and  said,  here  is 
Mr.  Chillingworth  come  to  see  j'ou,  he  appears  to  have  taken  no  notice  of  her;  but 
upon  her  repeating  it,  he  turned  and  said,  "  I  don't  want  any  of  that  Madeira  now ;" 
and  Chillingworth  fairly  enough  draws  from  this  observation,  which  was  the  only 
one  he  heard  Mr.  Baker  make,  that  Mr.  Baker  recognized  him,  and  had  a  recollection 
of  what  had  passed  between  them  on  a  former  occasion,  because  he  says,  that  when  they 
had  last  met.  Mr.  Baker  had  spoken  to  him  about  some  Madeira,  and  had  said  he 
would  take  some  of  it  if  it  was  verj*  fine;  Ijut  though  Chillingworth  adds  in  his 
answers  oii  interrogatories,  that  Mr.  Baker,  though  feeble  in  mind  and  bodj',  was 
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not  incapable  of  lueiilal  exertion,  and  that  it  appeared  tu  him  lie  was  quite  rapal)le 
of  eoiiversation  if  ho  had  been  inclined  to  it,  little  importance  can  Ijc  attached  to  an 
opinion  formed  upon  such  insuftieicnt  grounds. 

[297]  Upon  a  revision  of  tiie  whole  of  the  evidence,  their  Lordships  full}-  concur 
in  tile  view  which  the  learned  Judge  of  the  Prerogative  Court  has  taken  of  tiie 
general  evidence  of  the  deceased's  state  of  mind  before  the  execution  of  the  disputed 
Will,  and  their  Lordships  further  agree  with  the  learned  Judge  in  thinking,  that, 
under  such  circumstances,  the  evidence  of  those  who  attest  the  capacity  of  the 
deceased  at  the  time  of  the  execution,  requires  to  be  watched  with  great  caution  and 
jealousy. 

Keeping,  therefore,  in  mind  the  principle,  tliat  in  all  cases,  the  party  propounding 
tiie  Will  !.■<  bound  to  [irove,  to  the  satisfaction  of  tlie  Court,  that  the  paper  in  question 
does  contain  the  last  Will  and  Testament  of  the  deceased,  and  that  this  obligation  is 
more  especially  cast  upon  him,  wiien  the  evidence  in  the  case  shows  that  the  mind  of 
the  Testator  was  generally,  about  the  time  of  its  execution,  incompetent  to  the 
exertion  required  for  such  a  purpose;  and  furtlier  kee])ing  in  mind  that  the  disposi- 
tion in  question  was  not  in  accordance  with  any  purpose  deliliorateh^  formed  before 
his  mind  became  enfccl>led  by  disea.se, — we  come  to  the  examination  of  the  witnesses, 
whose  evidence  is  relied  on  as  proving,  that  at  tiie  time  of  executing  the  Will  in 
question  he  was  fully  competent  to  form,  and  did  deliberately  form,  the  intention  of 
leaving  to  his  wife  the  whole  of  his  property. 

The  first  account  tliat  we  have  of  any  intention  entertained  by  Mr.  Baker,  after  his 
attack,  to  make  any  testamentary  disposition,  is  given  l)y  Smith,  whose  account  of 
Mr.  Baker's  general  state  during  liis  illness  is  so  inconsistent  with  that  of  the  medical 
attendants,  and  wliose  recollection  of  facts  tliat  occurred  at  that  time  is  so  imperfect, 
that  it  is  impossiijle  to  rest  witli  [298]  any  confidence  on  the  statements  which  he 
makes  ;  but  his  account  of  the  tran.saetion,  as  far  as  it  can  be  made  out  from  a  very 
confused  and  unsatisfactory  statement,  in  substance  is  this,  that  having  been 
ac(iuainted  with  Mr.  and  Mrs.  Baker  for  many  years,  and  iiaving  come  up  to  town 
upon  some  private  business  during  the  time  of  Mr.  Baker's  illness,  he  called  at  his 
house,  and  there  learned,  from  Mrs.  Baker,  that  her  husijaiid  was  ill  in  bed.  That 
at  Mrs.  Baker's  request  he  went  up  to  Mr.  Baker's  lied-room,  and  had  some  conversa- 
tion with  him- — in  the  course  of  which,  however,  no  allusion  was  made  by  Mr.  Baker 
to  any  wish  on  his  part  to  make  any  Will.  That  at  some  time  after  this  visit,  without 
any  previous  allusion  l>y  Mr.  Baker  to  the  subject,  Mrs.  Baker  requested  the  witness 
to  go  to  Salisbury,  to  inquire  of  Mr.  Tanner,  Mr.  Baker's  solicitor,  whether  Mr.  Baker 
had  made  a  Will.  That  he  went  accordingly,  and  made  inquiry  of  Mr.  Tanner,  who 
gave  him  a  draft  of  n  Will,  not  signed,  which  he  brought  up  to  town,  and  gave  to 
Mrs.  Baker,  who  paid  him  his  expenses.  That  on  his  return,  he  found  Mr.  Baker  very 
ill.  and  at  Mrs.  Baker's  request  remained  in  the  house.  He  admits,  that  after  his 
return  he  never  mentioned  to  Mr.  Baker  that  he  had  been  down  to  see  Tanner,  and 
tiiat  no  allusion  was  made  by  Baker  to  the  suliject  of  his  Will,  or  to  any  intention  of 
making  one  :  but  he  says,  that  some  days  after  his  return,  the  nurse  came  down  and 
said,  Mr.  Baker  wanted  an  attorney  lo  make  his  Will,  and  that  upon  her  mentioning 
the  name  of  Mr.  Knight,  the  nurse  was  ordered  to  fetcli  iiim.  That  Mr.  Knight,  who 
at  that  time  was  a  perfect  stranger  to  the  witness,  and  also  to  Mr.  Baker,  came  soon 
after — and  that  the  w'itness  accompanied  Mr.  Knight  up  to  Mr.  Baker's  [299]  bed- 
room. Smith  then  proceeds  to  detail  the  circumstances  under  which  the  Will  in 
question  was  drawn  and  executed  ;  but  as  his  account  does  not  vary  substantially 
from  that  given  by  Knight,  and  as  Knight's  testimony  is  not  open  to  many  olijections 
that  have  been  fairly  pressed  against  the  accuracy  of  Smith's  statements,  we  will  take 
tlie  history  of  the  circumstances  under  which  the  Will  was  made,  from  the  deposition 
of  Kuigiit. 

But  before  we  proceed  to  examine  his  evidence,  it  will  be  right  to  ascertain  the 
degree  of  credit  that  ought  to  he  given  to  his  testimony :  and  this  becomes  the  more 
necessary,  because  his  veracity  has  been  brought  into  question  by  opposing  testimony  ; 
has  been  much  assailed  bj^  the  Counsel  for  the  Respondent,  and  has  not,  in  the  opinion 
of  their  Lordships,  been  sufficiently  appreciated  by  the  learned  Judge  in  the  Court 
below.  Knight  appears  to  have  been  a  Solicitor  living  in  the  nelghliourhood  of 
Baker's  residence,  unknown,  at  the  time,  eitlier  to  Mr.  or  Mrs.  Baker,  with  no  previous 
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bias,  therefore,  that  could  lie  suppose'd  to  influence  him  in  aiding  Mrs.  Baker  in  any 
plan  to  procure,  by  undue  means,  the  execution  of  a  Will  in  her  favour  ;  neitlier  is 
there  anything  in  the  case  to  show  that  Knight  had  any  motive  for  giving  an  untrue 
account  of  the  transaction  ;  and  although  an  attempt  has  been  made  by  the  Appellant 
to  impeach  the  testimony  of  Knight,  by  the  proof  of  subsequent  declarations,  mani- 
festing a  consciousness  on  his  part  that  the  Will  had  been  improperly  made,  their 
Lordships  are  not  inclined  to  give  much  weight  to  the  testimony  by  which  these 
declarations  are  supposed  to  be  proved,  which  Knight  most  positively  denies. 

The  principal  witness  in  support  of  these  declarations  [300]  is  John  Harris  Flooks, 
a  Surveyor  near  Wilton,  in  Wiltshire.  He  states  himself  to  liave  been  a  confidential 
friend  of  Mr.  Baker,  from  whom  he  had  learned  his  intention  to  leave  his  property 
amongst  his  relations,  and  an  annuity  only  to  his  wife.  That  he  had  some  conver- 
sation with  Mrs.  Baker  after  her  husband's  death,  upon  the  subject  of  his  Will,  and 
that  at  his  request  Knight  was  sent  for — and  that  upon  his  arrival  the  witness 
repeated  to  Mrs.  Baker,  in  Knight's  presence,  what  he  had  before  told  lier,  that  it  was 
a  false  Will,  and  explained  to  Knight  what  Mr.  Baker  had  told  the  witness  about  his 
instructions.  Knight,  he  adds,  was  very  silent  while  he  remained,  and  very  shy  of 
saying  anything  at  all;  he  lieard  all  the  conversation;  and  when  Mrs.  Baker  asked 
me  whether  she  should  make  a  Will  according  to  Mr.  Baker's  intentions,  or  rather 
said,  she  would  do  so,  Mr.  Knight,  I  recollect,  nodded  his  head,  as  approving  of  it. 

Now,  althougli  at  this  interview  Knight  is  not  alleged  to  liave  made  any  direct 
declarations  indicative  of  any  consciousness  that  Mr.  Baker's  Will  had  l>een  unfairly 
obtained,  it  is  obviously  insinuated  that  his  sJiyness,  and  ready  assent  to  Mrs.  Baker's 
proposal  to  make  a  Will,  in  order  to  carry  out  her  husband's  intention,  sjirung  out  of 
the  consciousness  that  all  was  not  right :  and  some  weight  appears  to  liave  been 
given  to  this  part  of  Flook's  evidence  by  the  learned  Judge  of  the  Court  below,  who 
comments  upon  the  absence  of  any  denial  by  Knight  of  his  having  been  present  at  this 
interview ;  l)ut  the  fact  appears  to  have  been  overlooked,  that  although  by  the  tenth 
interrogatory,  administered  hj  Maria  Baker,  Knight  is  asked  if  Mrs.  Harwood, 
formerly  Baker,  had  not  admitted,  in  the  presence  of  Mr.  J.  Yeates,  that  she  knew 
that  [301]  tlie  pretended  Will  Wiis  not  good  for  anything;  and  also  whether  he, 
William  Knight,  had  not  declared  to  Flooks,  that  if  a  Bill  was  filed  in  Chancery,  the 
said  pretended  Will  was  not  worth  a  farthing;  and  although  by  the  fourteenth  article 
of  the  first  allegation  given  on  belialf  of  Maria  Baker,  it  is  pleaded,  that  the  said 
William  Knight,  in  June  1834,  declared  and  admitted  to  the  said  John  Harris  Flooks, 
in  the  presence  of  E.  Nightingale,  when  talking  with  him  on  the  subject  of  the  said 
pretended  Will,  that  if  a  Bill  were  to  be  filed  in  Cliancery,  or  a  stir  to  be  made  about 
it,  the  said  Will  would  not  be  worth  a  farthing,  or  to  that  or  the  like  eii'ect, — yet 
there  is  no  interrogatory  or  allegation  pointed  to  the  interview  between  Mrs.  Baker, 
Mr.  Flooks,  and  Mr.  Knight,  now  under  discussion  ;  the  reason  for  Knight's  silence 
upon  the  subject  is,  therefore,  obvious:  he  had  no  means  of  knowing  that  it  was 
alleged,  and  the  fact  of  this  interview  rests  entirely  upon  the  evidence  of  Flooks. 

In  his  evidence  on  the  fourteenth  article  just  alluded  to,  Flooks  states  the  circum- 
stances of  liis  interview  with  Knight  in  June  1834,  and  swears  that  upon  that 
occasion.  Knight  said  that  the  Will  was  a  bad  business, — ^that  if  a  Bill  in  Chancery 
was  filed,  or  the  Baker  family  to  make  a  stir  about  it,  the  whole  would  be  upset,  and 
the  Will  would  not  be  worth  twopence, — that  he  said  the  same  thing  in  different  ways 
two  or  three  times,  and  said  it  in  a  confident  way,  to  assure  me  he  was  right, — that 
Mr.  Nightingale,  a  young  man  in  his  employ,  was  present,  though  he  adds  that  he 
does  not  suppose  that  he  heard  all  that  was  said. 

Nightingale  is  also  examined  to  the  same  fact,  and  he  says,  that  he  remembers 
Knight  saying,  that  if  the  family  made  a  stir  about  Mr.  Baker's  Will,  he  did  not  [302] 
think  it  would  stand  good.  He  admits,  however,  that  he  did  not  know  what  led  to  the 
observation,  and  that  he  did  not  pay  particular  attention  to  the  conversation,  for  that 
hi  was  in  conversation  with  Mrs.  Knight. 

Knight  is  examined  to  this  fact  upon  the  tenth  interrogatory,  and  he  denies,  in 
the  language  of  that  interrogatory,  thai  he  ever  declared  to  Flooks,  that  if  a  Bill 
was  filed  in  Chancery,  the  Will  in  question  was  not  worth  a  farthing,  nor  anything 
to  that  effect;  and  he  adds,  I  never  said  a  .syllable  that  could  be  so  understood:  I 
deny  the  suggestion  in  toio,  and  the  man  who  .•'Uggested  it  must  be  base  and  wicked. 
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He  does  not  indeed,  in  express  terms,  deny  the  words  sworn  to  by  Nightingale,  be- 
cause they  were  not  suggested  by  the  question,  but  the  general  denial  would  exclude 
all  such  words,  and,  therefore,  we  have  Knight  brought  in  direct  contradiction 
to  Flooks  and  Nightingale.  The  evidence,  however,  of  the  latter,  cannot  be  much 
relied  on,  because  the  import  of  the  words  which  he  deposes  to  might  be  very  much 
varied  by  the  context,  which  he  admits  that  he  did  not  attend  to,  and  does  not  pre- 
tend to  recollect. 

It  becomes  necessary,  therefore,  to  contrast  the  credit  of  the  two  principal  wit- 
nesses. Knight  and  Flooks;  and  wdien  their  Lordships  look  to  the  conduct  of  Flooks, 
in  relation  to  the  Will  of  Mrs.  Baker,  and  tlie  manner  in  which  he  attempts  in  his 
examination  on  the  seventh  article  to  represent  that  Mr.  Hatt,  who  drew  up  Mrs. 
Baker's  Will  from  the  instructions  given  to  Flooks,  was  an  attorney,  or  at  least  had 
been  introduced  to  him  as  such,  though  in  his  answer  to  the  thirty-second  inter- 
rogatory, he  admits  that  he  did  not  understand  that  Hatt  was  a  solicitor,  l)ut  that 
he  was  in  a  solicitor's  office, — yet  he  further  admits  that  he  [303]  spoke  of  him  to 
Crop  as  a  solicitor,  and  then  attempts  to  account  for  his  conduct  liy  representing 
that  he  had  applied  to  the  landlord  to  recommend  him  a  lawyer,  and  that  Hatt 
came  to  him ;  and  yet  is  again  forced  to  admit,  that  he  asked  the  landlord  if  he  knew 
any  person  who  could  write  out  some  law  papers,  and  that  he  did  not  want  a  lawyer 
exactly,  but  some  person  who  was  accustomed  to  law  matters,  and  that  was  the  way 
Hatt  came  to  be  sent  for  :  and  when,  upon  the  examination  of  Hatt,  it  appears, 
that  instead  of  requiring  him  to  draw  up  a  formal  Will  from  the  instructions  pre- 
pared by  Flooks,  he,  Hatt,  was  only  desired  to  copy  a  Will  already  prepared  by 
Flooks  himself,  and  was  not  allowed  to  make  any  alterations,  though  informally 
drawn.  When  it  is  found  that  the  Will  itself  gives  to  the  witness  Flooks  the 
greater  part  of  the  property  to  his  own  use  and  benefit,  though  he  represents  it  to 
have  been  so  made  for  the  purpose  of  enaliling  him  to  carry  out  Mr.  Baker's  inten- 
tions towards  his  own  family,  their  Lordships  are  not  disposed  to  place  much  con- 
fidence in  the  testimony  of  this  witness,  and  cannot,  therefore,  consider  the  veracity 
of  Knight  in  any  way  impeached  Ijv  the  contradiction  opposed  to  him. 

Their  Lordships,  therefore,  think  it  due  to  Knight,  and  to  the  Appellant  in 
this  cause,  to  decide  the  question  of  the  validity  of  the  Will,  upon  the  assumption 
that  all  that  Knight  has  stated  of  the  manner  in  which  the  instructions  were  given, 
and  the  Will  itself  was  executed,  is  accurately  true.  Knight's  account  th?n  is  this  : 
that  having  been  sent  for  to  make  Mr.  Baker's  Will,  as  already  stated,  he  went  up 
stairs  into  Mr.  Baker's  bed-room,  having  received  no  previous  instructions  from 
Mrs.  Baker,  Smith,  or  anyone  else,  u])on  [304]  the  subject — without  indeed  having 
seen  Mrs.  Baker  oV  Mr.  Smith, — that  he  found  Mr.  Baker  ill  in  bed, — that  there 
were  with  him  Mr.  Smith,  whom  he  had  not  previously  known,  Sophia  Reader,  Mr. 
Baker's  servant,  and  Sarah  Taylor,  the  nurse.  Mrs.  Baker  was  not  pre.sent.  Mr. 
Knight  then  saj's,  "  I  sat  down  by  his  l)edside,  and  in  effect  said,  that  I  understood 
that  he  had  sent  for  me  to  make  his  Will :  he  said,  '  Yes.'  I  then  asked  him  wliether 
he  had  made  up  his  mind  as  to  what  liis  intentions  or  wishes  were  ;  and  his  reply 
was,  that  he  had,  and  intended  to  give  everything  to  his  wife  :  he  said  that  such  was 
his  Will,  to  give  everything  to  his  w-ife,  not  doul)ting  that  she  would  take  care  of 
her  niece  Marian,  or  some  such  name  he  called  her  by.  I  suggested  (saj's  Mr.  Knight) 
that  he  had  friends,  or  some  friends ;  but  he  said  he  had  made  up  his  mind  to  leave 
everything  to  his  wife  ;  still,  however,  saying  that  he  trusted  she  would  take  care 
of  her  niece.  I  think  I  suggested  to  him,  he  should  say  who  was  to  be  his  Executor, 
and  he  said,  '  My  wife,  she  is  to  be  sole  Executrix.'  That  was  the  whole  of  the 
instructions  I  received.  Mr.  Smith  was  close  by  me,  or  nearly  close  by  me,  the  whole 
of  the  time,  and  must  have  heard,  as  indeed  every  person  must  have  heard,  all  that 
passed."  He  adds,  "  No  person  interfered  in  giving  me  the  instructions  ;  the  whole 
came  from  Mr.  Baker's  own  lips;  it  was  done  in  no  haste.  There  was  I  believe 
some  genera]  conversation  beside,  between  Mr.  Smith  and  Mr.  Baker,  but  to  which 
I  paid  no  utiention;  and  affer  aliout  t'li  minutes  or  a  quarter  of  an  hour,  having 
1iad  no  occasion  to  make  any  minute  of  such  very  simple  instructions.  I  asked  for 
paper  and  writing  materials,  and  sat  down  at  a  table  in  the  room  close  to  the  bed, 
and  wrote  [305]  the  Will  out  fair  for  execution.  I  needed  no  further  instructions. 
I  had  notliing  to  do  but  to  use  words  sufficiently  comprehensive  to  apply  to  property 
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of  every  description.  I  made  no  incjuiry  as  to  what  Mr.  Baker's  property  cou-sisted 
of:  he  did  not  tell  nie  what  it  did  consist  of  in  giving  me  instructions.  He  men- 
tioned his  wife's  christian  name,  Mary  Ann,  I  think;  and  in  writing  the  Will  out, 
I  had  not  any  occasion  to  ask  him  for  further  instructions  for  my  guidance.  After 
I  had  written  the  Will  completely  out,  and  fair  for  execution,  I  took  it  to  the  bedside 
and  read  it  carefully,  and  slowly,  and  distinctly,  to  Mr.  Baker,  and  he  said  it  was 
quite  right,  or  to  that  effect  ;  and  then  I  desired  to  have  pen  and  ink  brought  to  me, 
that  he  miglit  sign  it,  and  I  think  Mr.  Smith  brought  them  to  me,  and  then  Mr. 
Baker  tried  to  sign  his  name,  and  could  not.  He  tried  many  times,  but  could  not ; 
and  not  being  able  to  write  his  name,  I  said,  Well,  Mr.  Baker,  you  must  make  your 
mark ;  he,  therefore,  accordingly  njade  his  mark,  and  sealed  and  delivered  the 
Will  in  the  usual  way.  I  prepared  the  Will  with  the  seal,  and  I  gave  liim  the  words 
of  publication,  and  he  repeated  the  words,  '  I  publish,'  etc.,  '  and  request  you  to  sign 
my  Will ;  '  and  then  I  signed  my  name,  and  Smith  his.  and  the  servant  Reader,  her's. 
When  the  execution  of  the  Will  was  quite  completed,  I  sealed  it  up  in  an  envelope, 
and  then  delivered  it  to  Smith :  I  never  saw  Mr.  Baker  afterw^ards."  He  after- 
wards adds,  •'  Mr.  Pollock,  the  medical  gentleman,  came  in  before  I  left,  and  I  was 
pleased  that  he  did,  for  Mr.  Baker  alluded  to  the  Will  he  had  made,  to  Mr.  Pollock  ; 
he  said  in  answer  to  Mr.  Pollock's  inquiry  as  to  how  he  felt  himself,  that  he  was 
easier,  and  when  Mr.  Pollock  said  that  he  under.stood  he' had  [306]  been  settling  his 
affairs,  he  said  that  he  was  glad  that  he  had." 

Taking  the  facts  thus  deposed  to  by  Knight  as  substantially  correct,  and  admit- 
ting that  Knight  (who  knew  nothing  of  Mr.  Baker's  previous  intentions,  or  of  the 
state  of  .stupor  in  which  he  had  generally  been  found  by  his  medical  attendants) 
might  fairly  come  to  the  conclusion,  which  he  says  he  drew  from  what  he  saw  of  Mr. 
Baker,  namely,  that  he  was  perfectly  capable  of  giving  instructions  for  his  Will, 
and  of  making  it,  and  of  doing  any  act  requiring  thought,  judgment,  and  reflection, 
it  by  no  means  follows  that  Knight's  conclusion  is  sound,  when  all  the  other  circum- 
stances of  the  case  not  known  to  Knight  are  taken  into  account.  If  Knight  had 
known  of  the  usual  state  of  Mr.  Baker's  mind  since  the  commencement  of  his  illness, 
lis  would  probably  have  taken  more  pains  to  ascertain  the  extent  of  his  recollection, 
and  of  the  powers  of  his  mind,  before  he  acted  upon  the  general  instructions  for 
his  Will.  If  he  had  known  of  the  instructions  for  former  Wills,  he  w-ould  doubtless 
have  questioned  him  about  them,  and  might  have  been  able,  from  Mr.  Baker's 
answers,  to  form  an  accurate  e.stimate  of  the  capacity  of  his  mind  to  make  a  dis- 
])Osition  of  his  propei'ty  so  inconsistent  with  his  former  views  ;  but  the  circumstance 
of  Knight  being  a  total  .stranger  to  Mr.  Baker  and  to  his  family,  leaves  the  case 
without  any  clue  by  which  the  Court  can  judge  that  Mr.  Baker  had  at  the  time  any 
recollection  of  the  relations  for  whom  it  is  clear  he  at  one  time  intended  to  make  a 
provision,  or  of  the  fact  that  he  had  ever  given  instructions  for  any  other  Will, — 
and  there  is  not  the  slightest  evidence  of  any  former  declaration  by  the  Te.stator. 
that  he  [307]  intended  making  a  Will  in  accordance  with  the  instructions  after- 
wards given  to  Knight;  on  the  contrary,  there  is  evidence  that  before  his  illness 
Mrs.  Baker  had  suggested  such  a  disposition  to  Mr.  Baker,  but  he  had  answered  that 
she  was  not  capable  of  taking  care  of  anything,  but  that  she  would  have  enough  for 
herself  ;  that  there  was  his  own  family  to  think  of  ;  and  no  expression  indicating 
any  change  of  intention  is  spoken  of  by  any  witness  in  the  suit.  Smith  indeed 
supports  the  inference  drawn  by  Knight,  and  Smith  had  had  earlier  opportunities 
of  observing  the  conduct  of  Mr.  Baker  and  of  judging  of  his  capacity;  but  their 
Lordships  are  not  disposed  to  place  much  reliance  on  the  testimony  of  this  witness, 
for,  by  his  own  evidence,  his  memor}'  appears  to  be  infirm,  and  his  account  is 
tliroughout  confused,  and  proved  to  be  inaccurate  in  many  points  bv  the  testimony 
of  Tanner;  and  the  circumstances  that  he  had  gone  down  to  Salisl)ury  by  Mrs. 
Baker's  desire  to  inquire  about  Mr.  Baker's  Will, — that  he  had  ascertained  the 
existence  of  a  draught  'Will,  so  materially  differing  from  the  instructions  given  to 
Knight  in  his  presence, — and  the  fact  that  he  nevertheless  did  not  suggest  either 
to  Mr.  Baker  or  to  Knight  either  the  existence  of  such  a  document,  or  the  fact  of 
liis  having  been  down  to  Salisbury  to  inquire  for  it, — lead  most  forcibly  to  one  of 
two  conclusions,  either  that  Smith  was  afraid  to  remind  Mr.  Baker  of  liis  former 
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intentions,   lest  lie  .should   adhere   to   llieni,   oi-  that   he   felt    that    his  mind   was  too 
feeble  to  eoniprehend  so  eonijilex  an  arranjienient  of  his  affairs. 

But  there  is  another  and  more  important  oiijeetion  to  Smith's  testimony.  Ae- 
eording  to  Tanner's  evidence,  he,  in  September  or  October,  j)repared  the  draft  [308] 
of  a  Will  for  Mi'.  Baker  from  his  own  instructions;  that  by  the  directions  of  Mr. 
Baker,  that  draft  Will,  when  completed,  was  in  Octolier  1831  sent  by  Tanner  to 
the  eare  of  Mr.  Hutchence  of  Coleinan-strcet,  London;  that  at  the  time  it  was  so 
sent  to  Mr.  Hutchence,  he  believes  no  jjart  of  the  paper  wa.s  torn  off. 

Mr.  Hutchence  says  that  about  the  latter  end  of  1831,  a  parcel  was  left  at  his 
warehouse  in  Coleman-street,  to  be  under  his  care  for  Mr.  Baker ;  that  it  remained 
under  his  charge  some  days,  when  Mr.  Baker  called  and  took  it  away,  thankini;' 
him  for  his  care  of  it,  and  saying  it  was  his  Will  from  Tanner. 

This  draft  Will  is  produced  as  the  script  marked  D,  Ijy  Mr.  Harwood,  and  when 
produced,  the  last  and  back  sheet  are  torn  off — just  below  the  date,  which  is  left 
partly  in  blank,  taking  away  that  j^art  of  the  paper  on  which  the  signature,  or  any 
attempt  at  a  .signature,  b_y  the  deceased  would  have  ajijieared  if  the  Will  had  been 
executed,  or  if  any  attempt  to  execute  it  had  been  made  by  the  deceased.  Xow 
Smith  swears  that  when  he  w-ent  down  to  Salisbury  to  make  intjuiries  of  Tanner 
aljout  Mr.  Baker's  Will,  that  Tanner  gave  him  a  draft  Will,  not  signed,  which  he 
brought  back  and  gave  to  Mrs.  Baker,  and  that  the  script  D  was  the  draft  Will, 
which  he  so  received  from  Tanner.  Tanner,  on  the  other  hand,  not  only  .swears,  as 
already  stated,  that  he  had  sent  the  script  D  to  Hutchence  in  October  1831,  but 
most  positively  asserts  that  he  did  not  deliver  to  him  any  packet  when  he  called 
upon  him  about  the  Will;  and  then  Smith,  who  is  again  examined  upon  the  second 
allegation  ou  behalf  of  Harwood,  though  he  per.severes  in  saying  that  according 
to  his  recollection,  he  could  swear  that  Tanner  gave  him  the  draft,  and  that  he 
returned  it  to  Mr.  Baker,  admits  [309]  that,  as  Tanner  swears  to  the  contrary,  he 
may  be  mistaken,  and  lowers  his  contidence  down  to  (dinost  swearing  that  he  did 
give  him  the  draft.  Now  thi.'s  is  a  fact  so  much  connected  with  the  whole  object  of 
his  journey  to  Salisbury,  that  it  is  impossible  to  look  at  this  part  of  Smith's  testi- 
mony without  seeing  that  there  must  be  a  great  defect,  either  in  his  recollection  or 
in  his  veracity.  There  is  another  point,  and  one  more  iiiimediatel}-  connected  with 
the  question  of  Mr.  Baker's  capacity,  which,  if  it  had  been  satisfactorily  proved, 
would  have  show-n  that  Smith  is  totally  unworthy  of  the  slightest  credit.  Sanders 
Trotman,  a  hairdresser,  states  that  he  was  employed  to  .shave  Mr.  Baker  on  the 
morning  of  his  death,  and  that  while  there,  an  elderly  gentleman,  who.se  name  he 
did  not  know,  and  whom  he  cannot  identify  a.s  Smith,  placed  a  paper,  which  the 
witness  believes,  on  its  being  shown  to  him,  to  have  been  the  script  D,  but  which  was 
not  then  torn  at  the  bottom,  before  Mr.  Baker,  and  asked  him  to  sign  it ;  that  Mr. 
Baker  tried  to  write  and  could  not — he  .seemed  to  be  running  the  pen  down  the 
liajier  instead  of  across  it,  and  did  not  seem  to  have  any  idea  what  he  was  doing, 
and  so  the  gentleman  took  the  paper  away. 

The  only  persons  who,  according  to  this  witness's  statement,  were  present,  were 
Sophia  Reader,  and  the  nurse  Taylor  :  but  inasmuch  as  by  the  common  coiLsent, 
the  testimony  of  these  witnesses  cannot  be  relied  on  in  respect  of  the  main  que.stioii 
(jf  Mr.  Baker's  capacity,  and  the  factum  of  the  Will,  it  would  be  unsafe  to  resort  to 
their  evidence  for  the  purpose  of  proving  that  Smith  was  the  elderly  person  who 
placed  this  paper  before  Mr.  Baker  for  his  signature,  and  the  only  other  evidence 
tending  to  connect  Smith  with  the  [310]  transaction  spoken  to  by  Trotman,  is  the  evi- 
dence of  Mr.  Pollock,  who  says  that  either  on  the  day  of  Mr.  Baker's  death,  or  the  day 
before,  but  he  thinks  the  day  before.  Smith  showed  him  a  paper,  purporting  to  have 
been  signed  by  Mr.  Baker,  as  Mr.  Baker's  Will  :  but  Smith,  though  charged  with 
having  presented  the  script  D  to  Mr.  Baker  for  his  signature,  which  he  most  posi- 
tively and  pointedly  denies,  is  not  asked  whether  he  had  not  shown  Pollock  a  jiaper, 
which  he  said  was  Mr.  Baker's  Will,  neither  is  he  asked  whether  he  had  not  told 
Tanner  that  Mr.  Baker  had  attempted  to  sign  the  draft  Will,  but  had  blotted  and 
blurred  it  so  that  it  was  of  no  use,  so  as  to  bring  the  evidence  of  these  two  witnesses 
into  direct  contradiction  upon  this  point  ;  and  tiierefore  though  Trotman's  evidence 
may  be  taken,  as  show'ing  the  state  of  Mr.  Baker's  mind  on  the  morning  of  the  day 
when  the  disputed  Will  was  executed,  neither  his  evidence  nor  that  of  Pollock  or 
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Tanner  can  be  taken  as  directly  impeaching  tlie  credit  of  Smith,  still  less  can  the 
evidence  of  the  two  latter  witnesses  be  taken,  as  proving  the  fact  that  the  draft  Will 
had  been  presented  to  the  deceased  for  execution  ;  there  still  remains,  however,  the 
discrepancy  between  Smith's  evidence  and  that  of  Tanner,  as  to  the  delivery  of  the 
draft  Will  to  Smith,  which  sufficiently  proves  that  Smith's  accuracy  cannot  be  relied 
on,  whatever  may  be  the  value  of  his  character  for  veracity. 

The  only  other  witness  who  speaks  of  the  state  of  Mr.  Baker's  mind  at  that 
period  of  his  illness  at  which  the  Will  was  executed,  upon  whose  testimony  their 
Lordships  can  place  anj'  reliance,  is  Pollock,  who,  as  already  observed,  was  at  that 
time  assistant  to  Mr.  Carrick,  and  in  that  character  attended  Mr.  Baker  in  [311] 
his  last  illness.  He  saw  Mr.  Baker  repeatedly  during  his  last  illness,  but  was  not 
aware,  from  himself,  of  his  intention  to  make  his  Will,  or  of  his  making  his  Will, 
till  the  very  day  he  died. 

It  appears  by  Pollock's  evidence,  that,  about  seven  o'clock  of  the  evening  of 
Mr.  Baker's  death,  a  message  was  brought  to  Mr.  Carrick's,  for  either  Mr.  Carrick 
or  Mr.  Pollock  to  go  to  Mr.  Baker's  house,  about  his  Will.  That  Pollock  went  imme- 
diately, and  saw  Mrs.  Baker,  who  asked  him  to  go  up  to  Mr.  Baker,  as  they  were 
making  his  W^ill.  That  on  his  going  into  Mr.  Baker's  bed-room,  he  saw  Knight 
engaged  with  some  papers,  as  he  jjresumed,  on  the  Will.  Smith  was  also  present. 
Pollock  went  to  Mr.  Baker's  bed-side,  and  felt  his  pulse,  and  asked  some  medical 
questions,  which  he  answered  as  usual.  "  And  then,"  Pollock  adds,  "  thinking  my 
attendance  had  been  required  with  reference  to  the  Will  which  was  making,  I  put 
some  questions  to  him  upon  the  subject.  I  first  remarked  to  him,  '  You  are  engaged 
just  now,  are  you  not? '  He  said,  '  Yes,  I  am.'  I  then  said,  '  Then  it  was  not  done 
before?'  He  replied,  'No,  not  satisfactorilj'.'  I  then  said,  'Your  mind  will  be 
easier  when  it  is  done.'  He  answered,  '  Yes,  a  great  deal.'  This  was  all  that 
passed."  From  this  conversation,  and  from  what  he  had  previously  observed, 
Pollock  draws  the  conclusion  that  Mr.  Baker  understood  the  questions  pur  to  him, 
and  the  answers  he  made  to  them ;  and  that  he  was  competent  to  the  understanding 
a  simple  disposition  of  his  property ;  but  he  adds  what,  in  their  Lordships'  view  of 
the  question  before  them,  is  of  great  importance — that  "  he  would  not  have  been 
equal  to  the  understanding  of  a  complicated  Will ;  but  a  mere  simple  disposition  of 
his  property,  where  there  [312]  was  to  be  no  comparison  or  weighing  of  the  claims 
of  relations  upon  him,  I  think  he  was  equal  to."  He  goes  on  to  say,  "  I  had  some 
doubts  before,  from  the  nature  of  his  illness,  his  dull  lethargic  state,  answering 
questions  when  roused,  but  relapsing  again  into  a  state  of  lethargy,  whether  he 
was  capable  of  making  a  Will,  but — my  doubts  being  in  his  favour — there  was 
always  a  dull,  heavy  state  of  mind  to  induce  me  to  be  cautious  in  forming  and  ex- 
pressing an  opinion  as  to  his  capacity;  he  required  rousing,  but  always  answered 
my  questions  to  the  point;  and  I  think  he  was  capable  of  giving  instructions  for 
and  making  a  Will  of  a  simple  nature.  1  don't  think,  from  the  state  he  was  in,  that 
the  idea  of  making  his  Will  could  probably  originate  with  him,  but,  if  asked  the 
question,  I  think  he  would  have  answered  correctly,  whether  he  would  or  would 
not  make  it ;  and,  if  asked  who  he  would  leave  hi.s  property  to,  he  would  have 
correctly  stated  who  he  wished  to  leave  it  to.  There  was  no  delusion  ;  it  was  a  heavy, 
clouded  state  of  mind,  from  which  he  required  to  be  roused  to  answer  questions ; 
but,  when  roused,  he  answered  those  questions  correctly."  And  in  answer  to  the 
sixteenth  interrogatory.  Pollock  further  says,  "  I  was  not  asked  by  Mr.  Baker,  or 
any  person,  to  be  a  witness  to  his  Will.  If  I  had  been  asked  to  witness  the  Will, 
I  should  have  hesitated  about  it,  without  further  investigation  ;  but,  at  the  same 
time,  if  I  had  heard  it  read  to  him,  and  been  satisfied  with  the  manner  in  which 
Mr.  Baker  conducted  himself,  and  heard  the  matter,  I  should  have  witnessed  it 
without  difficulty:  the  whole  would  have  depended  upon  circumstances.  I  cannot 
now  say  whether  I  would  or  would  not  have  witnessed  the  Will  witliout  questioning 
Mr.  Bakei'  further.  I  can't  say  whether  the  idea  of  making  [313]  the  Will  did  or 
did  not  originate  with  Mr.  Baker,  but  I  have  no  reason  to  believe  or  suspect  that 
it  was  unfairly  or  unduly  obtained." 

Taking  the  whole  of  this  gentleman's  testimony  together,  it  does  not  appear  very 
materially  to  differ  from  that  of  Carrick  and  Hawkins:  he  seems,  indeed,  to  have 
entertained  doubts  more  favourable  to  the  capacity  of  Mr.  Baker  to  make  a  Will ; 
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Imt  ho  nevertheless  concurs  with  Hawkins  that  he  was  capable  of  making  a  short 
Will;  or,  as  Mr.  Pollock  expresses  it,  "a  simple  Will;"  and  with  Carrick,  that  he 
might  understand  a  simple  matter  placed  before  him;  }>ut  he  also  concurs  with 
Carrick  in  thinking  that  he  was  incapable  of  \inderstanding  what  was  complex,  and 
Pollock  explains  what  he  considers  a  simple  Will,  as  one  that  would  require  no 
comparison  or  weighing  of  the  claims  of  relations  upon  him. 

Now  if  their  Lordships  had  found  from  the  other  evidence  that  Mr.  Baker  had, 
while  in  a  state  of  health,  compared  and  weighed  the  claims  of  his  relations,  and  had 
formed  the  deliberate  purpose  of  rejecting  them  all  in  favour  of  his  wife,  but  had 
omitted  to  carry  that  purpose  into  effect  before  the  attack  of  illness  under  which  he 
died  ;  and  that  during  tliat  illness  he  had  acted  upon  that  previous  intention,  and 
executed  a  Will  in  question, — less  evidence  of  the  capacity  to  weigh  those  claims 
during  his  illness  might  have  been  suflBcient  to  show  that  the  Will  propounded  really 
did  contain  the  expression  of  the  mind  and  will  of  the  deceased.  But  when  their 
Lordships  find,  that  up  to  the  date  of  his  illness  he  had  entertained  a  deliberate 
purpose  of  distributing  a  large  portion  of  his  property  amongst  his  relations;  and 
tiiat  he  had  never  before  [314]  the  hour  in  which  he  gave  the  instructions  for  the 
disputed  Will,  expressed  any  intention  to  leave  his  property  to  his  wife;  and  when 
their  Lordships  further  find  (as  they  cannot  but  believe  to  have  been  the  case),  that 
during  his  illness  he  had  attempted  to  execute  a  draft  of  a  Will,  containing  a  dis- 
position of  a  large  portion  of  his  property  amongst  his  relatives — to  which,  it  is 
probable  the  deceased  referred,  when  he  remarked  to  Pollock  that  his  Will  had  not 
been  done  satisfactorily  before — their  Lordships  are  of  opinion  that  the  Appellant 
has  not  made  out  hy  his  evidence  that  the  paper  propounded  by  him  as  the  Will 
of  Mr.  Baker  really  does  contain  his  last  Will  and  Testament. 

Their  Lordships,  therefore,  will  advise  her  Majesty  to  affirm  the  judgment  of  the 
Court  below,  and  to  dismiss  this  Appeal,  with  costs. 

[Mews'  Dig.  tit.  WILL,  L  Testamentary  Capacity,  g.  Soundness  of  Mind.  As  to 
criterion  of  testamentary  capacity  in  mental  disease,  see  Banks  v.  Goodfellow, 
1870,  L.R.  5  Q.B.  568  ;  Bouqhton  v.  Knir/ht,  187.3,  3  P.  and  D.  73;  .SV^ee  v.  Smee, 
1879,  5  P.D.  84  ;  Murfett  v.'  Smit/i,  1887,  12  P.D.  116  ;  Roe  v.  lYix  (1893),  P.  55  ; 
and  notes  to  Barri/  v.  Butlin,  1838,  2  Moo.  P.C.  at  p.  492  ;  Dufcnir  v.  Croft,  1840, 
3  Moo.  P.C.  148;  and  cf.  Waring  v.  Waring,  1848,  6  Moo.  P.C.  341;  and 
Delafield  r.  Parish,  1862,  25  N.Y.  9.] 


[315]   ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE 

OF  GOOD  HOPE. 

ALEXANDER  MACDONALD  and  A.no\:h<iY,—Api}ellants;  JOHN  BELL,— 
Respondent  *  [December  14  and  15,  1840]. 

By  the  Civil  Law,  sureties  are  not  discharged  from  their  liability  to  satisfy 
the  creditor,  though  the  benefit  of  a  hypothec  of  the  debtor  is  lost  by  the  laches 
of  the  creditor  to  enforce  his  demands. 

This  was  an  Appeal  from  a  Judgment  of  the  Supreme  Court  at  the  Cape  of  Good 
Hope,  pronounced  on  the  13th  of  June  1836,  in  an  action  in.  which  the  Respondent 
was  Plaintiff,  and  the  Appellants  Defendants;  and  in  which  the  Plaintiff  in  the 
Court  below  recovered  Judgment  for  £1500,  with  interest  and  costs. 

The  Action  was  upon  a  Bond,  of  which  the  following  is  a  translation  :  — 
"  Appeared  before  us,  the  undersigned  Counnissioned  Members  of  the  Court  of 
Justice  of  this  Government,  in  lieu  of  Sc/iepenen  (Judges  having  local  jurisdiction), 
Mr.  Jan  Frederick  Reitz,  Vendue  Commissary  at  this  place,  who  acknowledged  him- 


*  Present:   Lord  Brougham,  Mr.   Baron   Parke,   Sir  Herbert  Jenner,  and  the 
Right  Hon.  Dr.  Lushington. 
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self  to  be  truly  and  lawfully  i!idel)ted  to,  and  in  favour  of,  the  Colonial  Government 
150,000  guilders,  Indian  valuation,  arising  from,  and  being  for,  monies  advanced 
out  of  the  Government  Chest  to  him.  the  Appearer,  in  his  aforesaid  capacity  of 
Vendue  Conimis-[316]-sary,  renouncing,  therefore,  the  exception  of  non  numeratae 
pecuniae,  which  aforesaid  sum  of  150,000  guilders  the  Appearer,  by  these  presents, 
promised  and  undertook  to  satisfy  and  pay  to  the  Government  aforesaid,  their  order 
or  lawful  holder,  with  the  interest  thereon  at  six  per  cent,  per  annum,  commencing 
from  this  date,  and  to  continue  to  be  so  reckoned  until  such  time  as  the  whole  of  the 
principal  sum  shall  have  been  paid  and  liquidated,  which  payment  the  Appearer 
may  and  shall  also  be  oljliged  to  make  three  months  subsequent  to  notice  having  been 
given  or  received  to  that  effect ;  but  this  sum  of  150,000  guilders,  although  this 
reciprocal  notice  has  not  taken  place,  shall  nevertheless  be  repaid  or  accounted  for 
at  the  demise  or  removal  of  the  Appearer,  or  otherwise  at  the  giving  over  of  the 
Vendue  Office  to  such  per.son  as  the  Government  may  appoint  in  the  room  of  the 
Appearer,  provided  such  payment  l)e  then  made  in  one  sum,  and  in  good,  current, 
and  lawful  money,  together  with  such  interest  as  may  be  then  due  and  unsatisfied 
thereon. 

"  For  the  security  hereof  the  Appearer  binds,  as  a  special  mortgage,  his  house 
and  estate,  situate  in  this  Table  Valley,  in  the  Heere  Gracht  adjoining  the  library, 
moreover  generally  his  person  and  all  his  property,  moveable  and  immoveable, 
none  excepted,  both  such  as  he  now  is  or  may  in  future  become  possessed  of,  sub- 
mitting them  all  and  the  choice  thereof  to  the  constraint  and  execution  of  all  laws 
and  judges,  and  in  particular  to  the  judicature  of  the  Court  of  Justice  aforesaid. 

"  Appeared  also  Messrs.  Michael  Van  Breda  and  Alexander  Macdonald,  who  de- 
clared that  they  do  bind  themselves  in  solidum,  as  Sureties  for,  and  co-[317]- 
principal  debtors  of,  the  aforesaid  cajiital  and  interest  to  become  due  thereon,  under 
the  express  renunciation  of  the  benefiria  ordinis  divistoniji  et  exciisaionis,  with  the 
force  and  effect  of  which  they,  the  Sureties,  considered  themselves  fully  acquainted  ; 
the  first  Appearer  promising  at  all  times  to  free  and  hold  harmless  his  said  Sureties, 
in  the  full  amount  of  this  their  engagement ;  and  they,  the  Sureties,  reciprocally 
guaranteeing  each  other  for  their  respective  shares,  under  obligation  of  their  persons 
and  property  according  to  law. 

"  In  token  of  truth,  we,  the  Commissioned  Members,  together  with  the  Appearers, 
and  the  Secretaiy,  subscribed  these  presents,  and  caused  this  to  be  sealed  with  the 
public  seal. 

"  Thus  done  and  passed  at  the  Colonial  Office  of  the  Cape  of  Good  Hope,  in  the 
year  of  our  Lord  1817,  upon  the  13th  day  of  the  month  of  .June. 

(Signed)  "  J.  F.  Reitz. 

"  M.  Van  Breda. 
"  A.  Macdonald. 
"  As  Commissioned  Members, 

(Signed)  "  T.  Debmel, 

"  Walter  Bentinck. 
"  In  my  presence, 

(Signed)  '■  C.  Bird." 

The  Bond  was  given  under  the  following  circumstances:  — 

In  1817  the  late  J.  F.  Reitz,  then  being  Vendue  Master  at  the  Cape,  borrowed 
from  the  Colonial  Government  the  sum  of  150,000  guilders,  for  the  [318]  purpose  of 
enabling  him  to  discount  the  Vendue  Rolls  of  the  merchants,  which  the  Vendue 
Master  was  accustomed  to  do,  and  for  the  general  service  of  his  department;  and 
the  Bond  in  question  was  executed  as  a  security  for  the  Loan  and  interest  at  six 
per  cent.,  by  Reitz  as  principal,  and  by  the  Appellants  as  Sureties  for  him  ;  and  Reitz 
also  mortgaged  his  house  and  premises  in  Cape  Town  as  a  further  security. 

In  April  1824,  Reitz  died,  without  having  repaid  the  said  Loan,  and  was  succeeded 
in  his  office  by  Charles  Augustus  Fitzroy  and  Egbert  Andries  Buy.skes,  who  were 
appointed  joint  Vendue  Masters  under  the  style  of  .loint  Conunissaries. 

As  they  succeeded  to  the  Office  and  the  administration  of  the  funds  of  the  Office, 
the  (government  applied  to  tliem.  in  the  first  instance,  to  liquidate  the  debt,  or  a 
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portion  of  it,  due  from  Reitz,  allowinn;  the  Jciiiit  Commissaries  the  benefit  of  the 
security  taken  from  Reitz. 

The  estate  of  Reitz  was  adiiiiiiistered  I)y  tiie  Oi'pliau  Chainl)er  at  the  Cape,  and 
no  proceedinos  appeared  to  have  been  effectually  taken,  either  by  Government  or 
the  Commissaries,  against  that  estate;  thougli  various  communications  and  pro- 
ceedings were  iiad  between  the  Government  and  the  Commissaries,  and  between  the 
latter  and  the  Administrators  of  Reitz's  estate:  it  appeared,  however,  that  the 
Orphan  Chamljer  ultimately  distributed  the  estate,  reserving  a  sum  of  10,700  rix- 
dollars  21  stivers,  (or  £802  10s.  7d.  sterling,)  with  a  view,  if  necessary,  of  liquidating 
to  that  extent  the  claim  made  l)y  the  Commissaries,  in  case  it  was  supported  by 
proper  vouchers,  and  acknowledged  correct  by  the  Administrator  of  the  estate. 

In  1835  the  action  in  question  was  commenced. 

[319]  The  Declaration  stated:  — 

Tiiat  Reitz  by  his  writing  oljligatory,  signed  witli  his  hand,  acknowledged  himself 
to  be  indebted  to  the  Colonial  Government  in  the  sum  of  150,000  guilders  (rix-dollars 
50,000),  for  monies  advanced  out  of  the  Government  Chest  to  him,  in  his  capacity 
of  Vendue  Commissary,  who  renounced,  therefore,  the  exception  "  no)i  mimerafae 
pecuniae,"  and  promised  to  satisfy  to  the  said  Government  their  order,  or  the  lawful 
holder,  the  said  sum,  with  interest  at  six  per  cent,  per  annum,  from  the  13th  of 
June  1817,  until  the  whole  of  the  principal  was  paid,  which  payment  Reitz  undertook 
to  make  three  months  after  notice  had  been  given  to  that  effect,  or  if  no  notice  was 
given,  the  said  sum  was  to  be  paid  or  accounted  for  at  the  demise  or  removal  of 
Reitz,  or  otherwise  at  the  giving  over  of  the  Vendue  Office  to  such  person  as  the 
Government  should  appoint  in  the  room  of  Reitz.  That  the  Defendants  did,  by  the 
said  writing  obligatory,  bind  themselves  In  xolidum,  as  Sureties  for,  and  co-principal 
debtors  of,  the  said  sum  and  interest,  under  express  renunciation  of  the  henefiriri 
ordini^  tliri,s>07i/,i  et  e.rrii.ssionix :  the  Declaration  then  averred  that  Reitz  died  on 
the  4th  of  April  1824,  witliout  having  paid  the  said  sum,  or  any  part  thereof ;  that 
on  the  13th  of  May  1826,  Messrs.  Fitzroy  and  Buyskes,  who  were  appointed  Joint 
Conmiissaries  of  Vendues  at  tlie  death  of  Reitz,  paid  to  the  Colonial  Government 
the  sum  of  30,000  rix-dollars,  or  90,000  guilders,  on  account  of  the  said  Bond,  with 
interest  up  to  the  30th  of  May  1826,  leaving  a  balance  of  20,000  rix-dollars,  or  £1500 
sterling,  due  upon  the  said  Bond,  which  sum  and  interest  was  still  due.  Wherefore, 
the  Plaintiff  prayed  that  the  Defendants  might  be  condemned  to  pay  to  him  the 
said  sum  of  20,000  rix-dollars,  [320]  or  £1500,  with  interest  thereon  from  the  said 
30th  of  May  1826,  and  all  costs  of  suit. 

The  Defendants,  by  their  pleas,  admitted  the  passing  of  the  Bond,  and  the  death 
of  Reitz,  on  the  4th  of  April  1824,  liut  denied  that  any  balance  was  due  upon  the 
said  Bond,  or  that  they  were  liable  to  pay  or  satisfy  any  balance,  except  a  sum  of 
10,700  rix-dollars,  3  skillings,  and  3  stivers,  which  the  Executors  to  the  estates  of 
Reitz  had  tendered  to  the  Colonial  Government,  but  which  had  been  refused,  and  the 
Defendants  thereupon  tendered  the  same  again  in  Court.  And  they  further  pleaded, 
that  the  Bond,  with  the  exception  of  the  sum  of  10,700  rix-dollars,  3  skillings,  3  stivers, 
was,  at  the  demise  of  Reitz,  or  at  the  giving  over  of  the  said  Vendue  Office  to  his 
successors,  paid  or  accounted  for  to  them.  And  further,  that  subsequent  to  such 
accounting  as  aforesaid,  the  Colonial  Government  allowed  Reitz's  successors  to  remain 
indebted  to  the  Government  in  the  amount  of  the  said  Bond,  and  to  take  the  amount 
thereof  upon  their  own  liability,  and  had  also  cancelled  the  said  Bond,  and  had 
allowed  the  mortgage  thereby  given  to  be  destroyed  and  annulled,  and  had  allowed 
it  to  pass  out  of  the  estate  of  Reitz,  and  thereby  made  a  novation  of  debt,  and  had 
foreclosed  themselves  from  giving  a  due  and  legal  act  of  cession  to  the  Defendants 
upon  the  mortgage,  specially  pledged  and  mortgaged  as  aforesaid,  whereby  the 
Colonial  Government  had  lost  all  right  of  action  against  the  Defendants,  upon  the 
said  Bond. 

The  Plaintiff,  by  his  Replication,  took  issue  upon  the  facts  stated  in  the  pleas, 
and  on  the  26th  of  May  1836  the  cause  was  heard. 

It  appeared  in  evidence  on  the  trial,  that  Reitz  died  [321]  on  the  4th  of  April 
1824,  and  during  his  illness  and  consequent  absence  from  his  office,  he  applied  to 
his  deputy,  Buyskes,  for  information  as  to  the  state  of  the  finances  of  the  department, 
and  the  extent  of  his  liabilities  for  any  deficiencies  arising  from  the  non-payment 
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by  purchasers.  On  the  26th  of  March  1824,  Reitz  received  a  letter  from  Buyskes, 
enclosing  a  statement  of  account  or  balance-sheet,  showing  an  actual  deficiency  of 
2262  rix-dollars,  1  skilling,  and  3  stivers  only,  after  bringing  into  account  and 
debiting  Reitz  with  the  capital  Ijorrowed  of  Government,  and  including  a  contingent 
deficiency  of  8438  rix-dollars,  2  skillings,  for  two  doubtful  debts ;  and  Reitz's  utmost 
liability  "to  the  Vendue  Office  was  stated  to  be  10,700  rix-dollars,  3  skillings,  and  3 
stivers  (or  =£802  10s.  7d.).  In  the  month  of  April  1824,  (a  few  days  after  Reitz's 
death.)  the  Colonial  Government  appointed  tlie  deputy,  Buyskes,  and  Colonel  Fitzroy, 
to  be  his  successors  and  Joint  Commissaries  of  Vendues,  w'ho  entered  immediately 
upon  the  duties  of  the  department,  and  took  possession  of  all  the  effects,  both  cash 
and  credits,  enumerated  in  Buyskes'  letter  of  the  26th  of  March  1824,  and  the  balance- 
sheet  inclosed  thei-ein,  and  there  then  was  in  ca.sh  and  available  property  at  the 
office  belonging  to  Reitz,  far  more  than  sufficient  to  pay  the  Government  the  amount  of 
the  said  Bond.  Reitz  died  intestate,  leaving  five  children  minors,  and  in  consequence 
thereof,  the  Orphan  Chamber  or  Board  of  Orphan  Masters,  (whose  duties  are  to 
administer  intestates'  estates,  and  to  take  charge  of  the  properties  of  minors  where 
there  are  no  guardian^,)  by  virtue  of  their  office,  took  the  administration  of  his 
estates,  and,  on  the  15th  of  May  1824,  inserted  the  usual  public  advertisement  in 
the  Colonial  Gazette,  re-[322]-quiring  all  persons  having  claims  agairtst  Reitz's 
estate  to  forward  their  claims  to  the  Orphan  Chamlier  in  three  months  from  the  date, 
on  pain  of  deprivation  of  further  right.  Several  claims  were  sent  in  and  discharged, 
but  no  claim  was  made  by  the  Colonial  Government,  or  by  the  new  Commis.saries  of 
Vendues,  in  respect  of  any  debt  due  from  Reitz  to  the  Government.  On  the  16th 
of  May  1827,  the  Secretary  of  the  Orphan  Chamber  gave  notice  to  the  new  Com- 
missaries of  Vendues,  that  they  having  neglected  to  furnish  certain  accounts  required 
by  the  Orphan  Chamlier,  by  letter,  dated  the  25th  of  January  1826,  which  prevented 
the  Board  from  doing  their  duty  towards  the  heirs  of  the  estate,  the  Board  had 
given  directions  for  making  out,  within  six  weeks  from  that  date,  the  general 
liquidation  account  of  the  estate,  with  a  view  of  settling  the  shares  due  to  the 
respective  heirs.  The  Orphan  Chamber  accordingly,  on  the  22nd  of  June  1827, 
proceeded  to  a  sale  of  the  house  and  premises  mortgaged  by  the  surety-bond  of  the 
13th  of  June  1817,  and,  with  the  sanction  of  the  Government,  conveyed  the  same  to 
Mr.  Van  Ryneveld  in  consideration  of  £2400  sterling  (or  96,000  Cape  guilders). 
On  the  6th  of  November  1827,  Buyskes  wrote  to  the  Orphan  Chamber,  desiring 
a  postponement  of  the  liquidation  account,  and  promising  to  render  the  Vendue 
account  up  to  the  time  of  Reitz's  death  by  the  first  ensuing  meeting  of  the  Orphan 
Chamber,  to  which  an  answer  was  given  on  the  following  day,  stating  that  the 
liquidation  account  would  be  made  up,  charging  Reitz's  estate  with  the  sum  of  rix- 
dollars  10,700.  2.  1.  in  favour  of  the  Vendue  Department,  as  the  balance  due  by 
him,  according  to  the  account  forwarded  to  him  by  Buyskes,  but  that  tlie  Board 
would  receive  the  accounts  [323]  promised  by  Buyskes,  if  laid  before  them  at  their 
next  meeting,  which  would  be  held  on  the  Wednesday  then  next.  No  account  or 
claim  having  been  sent  in  by  Buyskes,  the  Orphan  Chamber,  in  the  month  of  December 
1827,  proceeded  to  the  liquidation  of  the  intestate's  estate,  and  divided  the  same 
amongst  the  parties  entitled,  reserving,  however,  the  sum  of  rix-dollars  10,700.  3.  3., 
the  amount  stated  by  Buyskes,  in  his  letter  of  26th  of  March  1824,  to  be  deficient 
and  due  by  the  estate  of  Reitz  to  the  Vendue  Department.  By  the  statement  of 
account  sent  by  Buyskes  to  Reitz  in  March  1824,  the  debt  to  Government  on  account 
of  capital  is  stated  to  he  80,000  ri.x-dollars,  being  30,000  rix-dollars  more  than  the 
loan  for  w-hich  the  surety-bond  was  given  ;  (this  additional  30,000  rix-dollars  being 
in  fact  a  loan  obtained  by  Reitz  from  the  Colonial  Government  in  January  1824, 
only  a  few  months  before  his  death);  and  in  the  month  of  May  1825,  the  Secretary 
to  the  Colonial  Government  applied  to  the  new  Vendue  Commissaries,  inquiring 
whether  the  30,000  rix-dollars  had  lieen  paid  over  to  the  Orphan  Chamber  as  part 
of  Reitz's  estate,  or  retained  by  them  as  part  of  the  balance  of  the  Commissary  of 
Vendues,  in  which  latter  case  they  were  required  to  repay  the  amount  to  the  Receiver- 
General.  In  reply  to  this  application,  the  new  Commissaries  of  Vendues,  by  letter, 
addressed  to  tlie  Colonial  Secretary,  dated  20th  of  June  1825,  stated,  that  no"  part  of 
the  intestate's  estate  had  been  accounted  for  to  the  Orphan  Chamber,  and  that  the 
two  capitals  or  loans  of  50,000  rix-dollars  and  30,000  rix-dollars  had  been  kept 
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in  the  treasury  of  tiie  Commissaries  of  Vendues,  for  the  purposes  of  that  department ; 
and  they  requested  tliat  the  Government  would  permit  such  capitals  to  remain  [324] 
on  loan  to  them,  on  the  same  terms  as  they  were  originally  granted  to  their  pre- 
decessor Reitz.     The  Colonial  Secretary  in  reply,  by  letter,  dated  the  ;50th  of  June 

1825,  desired  that  the  30, 000  rix-dollars  should  be  forthwith  repaid  to  the  treasury 
by  the  new  Commissaries  of  Vendues,  and  agreed  that  such  part  of  the  50,000  rix- 
dollars  as  should  be  recjuired  by  the  new  Commissaries  for  the  purposes  of  the 
department  might  be  retained  by  them,  and  directed  the  residue  to  be  paid  into  the 
Colonial  Treasury,  and  sufficient  security  was  required  of  them  as  in  the  case  of  their 
predecessor. 

On  the  8th  of  July  1825,  the  new  Commissaries  of  Vendues,  in  pursuance  of  this 
letter,  paid  into  the  Colonial  Treasury  the  sum  of  30,000  rix-dollars,  the  amount 
of  the  second  loan  to  Reitz,  and  no  further  correspondence  took  place  until  May 

1826,  when  a  sum  of  30,000  rix-dollars  was  paid  on  account  of  the  loan  of  50,000 
rix-dollars,  leaving  20,000  rix-dollars  unpaid.  The  last  payment  was  made  on  the 
application  of  the  Colonial  Secretary,  by  letter,- dated  10th  of  May  1826,  to  the 
new  Commissaries,  whereby  it  appeared  tiiat  the  new  Conmiissaries  of  Vendues  had 
applied  to  the  Colonial  Government  for  a  further  loan,  and  in  all  the  correspondence 
at  this  time,  the  new  Commissaries  were  alone  applied  to  by  the  Government  for  pay- 
ment, and  treated  as  the  debtors. 

On  the  7th  of  December  1827,  the  office  of  Commissary  of  Vendues  was  abolished 
from  the  1st  of  January  1828,  and  the  new  Commissaries  of  Vendues  were  requird 
to  account  with  the  Colonial  Government  for  the  funds  of  their  department,  and 
certain  securities  were  taken  from  them  for  the  amount  due  to  the  Government. 
On  the  19th  of  April  1830,  [325]  Bu3'.skes,  one  of  the  late  joint  Vendue  Commis- 
saries, wrote  to  the  Orphan  Chamber,  enclosing  an  account  of  the  claims  of  that 
department  (not  of  the  Government)  on  the  estate  of  the  late  Reitz,  t-o  the  amount 
of  £1570  18s.  6d.,  being  20,933  rix-dollars.  Buyskes  having  in  the  mean  time  be- 
come insolvent,  on  the  25th  of  September  1830,  the  Respondent  (the  Honourable 
John  Bell)  and  The  Honourable  Joachim  Wilhelm  Stoll,  on  behalf  of  the  Colonial 
Government,  commenced  an  action  against  Colonel  Fitzroy,  as  one  of  the  late  Joint 
Commissaries  of  Vendues,  and  his  suretj',  to  recover  (amongst  other  debts)  the  sum 
of  20,000  rix-dollars,  lialance  of  the  loan  of  50,000  rix-dollars  originally  made  to 
Reitz:  the  Defendant  Fitzroy  pleaded  specially,  and  (amongst  other  things)  put  in 
issue  his  liability  to  pay  the  said  20,000  rix-dollars  ;  and  it  appeared  that  at  tlie 
trial  the  plaintiffs  abandoned  their  demand  as  to  this  sum.  On  the  22nd  of  June 
1835,  the  attornies  to  the  Colonial  Government  applied  to  F.  W.  Reitz,  one  of  the  heirs 
of  the  late  J.  F.  Reitz,  for  the  payment  of  his  proportion  of  the  debt  alleged  to  be  due 
to  the  Colonial  Government;  and  on  the  11th  of  December  1835,  the  present  action 
was  commenced  by  the  Respondent  against  the  Appellants. 

Mr.  Pemberton,  Q.C.,  and  Mr.  S.  Martin,  for  the  Appellants. — The  amount  of 
the  delit  for  which  the  Appellants  were  sureties  has  been  accounted  for  out  of  the 
estate  of  Reitz,  the  principal  debtor,  to  his  succe.ssors  in  office,  with  the  knowledge 
and  concurrence  of  the  Colonial  Government:  this  is  manifest  from  the  evidence 
in  the  case.  The  Colonial  Government  gave  possession  [326]  of  all  the  cash  and 
effects  in  the  office  to  his  successors,  thereby  acknowledging  the  liability — it  per- 
mitted the  Orphan  Chamber  to  administer  and  distrilnite  the  property  of  the  de- 
ceased Vendue  Master,  and  absolutely  to  make  sale  of  the  estate  hypothecated  by 
the  Bond,  and  after  h'ing  by  for  eleven  years,  and  when  the  office  has  been  abolished, 
then  for  the  first  time  makes  this  claim  against  the  sureties.  By  the  Roman  Dutch 
Law,  the  surety  is  entitled  to  every  benefit  and  exception  that  the  principal  debtor 
can  claim  (L.  4,  C.  de  Fidejuss),  and  according  to  the  principles  of  that  Law,  the 
dealings  of  the  Colonial  Government  with  Reitz's  successors  in  office  amounted  to 
a  transfer  of  the  debt  from  his  estate  to  their's  (Voet.  lib.  46,  tit.  3,  n.  16  ;  L.  10, 
tit.  14,  Part  6;  Pothier  Tr.  des  Oblig.  n.  567;  Toullier,  liv.  3,  tit.  3,  n.  179).  By 
these  dealings,  the  Colonial  Government  also  created  a  novation  of  the  debt  (Dig. 
lib.  46,  tit.  2,  1.  1 ;  Poth.  ad  Pand.  lib.  46,  tit.  2,  sec.  1,  arb.  4.  n.  1  ;  Voet.  lib.  46, 
tit.  2,  n.  1,  2;  L.  15,  tit.  14,  part  5),  which  is  a  discharge  to  the  sureties  as  well 
as  the  principal  (L.  16,  tit.  de  novat;  L.  12,  1.  5,  tit.  qui  potior;  Pothier,  Tr.  des. 
Oblig.   n.   599)  ;   and  the  delaying  to  liring  forward  their  demand  until  after  the 
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hypothecated  jjroperty  had  been  sold,  and  the  assets  of  Reitz  distributed  by  the 
Orphan  Chamber,  precludes  them  from  making  any  claim  against  the  sureties;  at 
all  events  beyond  the  sum  received  by  the  Orphan  Chamber  (Voet.  Com.  ad  Pandect. 
B.  20,  tit.  1,  n.  14,  tit.  6,  m.  6,  L.  B.  v.  tit.  17),  which  was  tendered,  lx)th  in  the 
action  and  before  it  was  commenced.  By  the  Law  of  England,  a  surety  is  entitled 
to  the  benefit  of  every  security  which  the  creditor  [327]  has  against  his  principal, 
Mathew  v.  Crlckett  (2  Swan.  191),  Copis  v.  Middletun  (1  Tur.  and  Russ.  224),  Cray- 
thorne  v.  Swinburne  (14  Ves.  160),  Hodyson  v.  Shaiv  (3  Myl.  and  K.  18.3)  :  and  if  the 
creditor  deals  with  the  property  in  such  a  manner  as  to  deprive  the  surety  of  his 
remedy,  his  liability  is  gone,  Law  v.  East  India  Comjxiny  (4  Ves.  824),  Capel  v. 
Buffer  (2  Sim.  and  Stu.  457). 

The  Solicitor-General  (Sir  Thomas  Wilde)  and  Mr.  Wightman,  for  the  Respond- 
ents.— There  is  no  evidence  of  any  dealing  by  the  Colonial  Government,  either  with 
the  succssors  of  Reitz  or  the  administrators  of  his  estate,  which,  by  the  English  Law, 
or  the  Roman  Dutch  Law,  could  have  the  effect  of  releasing  the  sureties  in  the  origi- 
nal Bond  ;  or  discharging  the  right  of  the  Government  to  resort  to  the  sureties  in 
case  of  default  or  deficiency  ia  payment  of  the  money  secured  by  the  Bond.  There 
is  no  privity  between  the  successors  to  Reitz  and  the  Appellants  which  would  entitle 
the  latter  to  be  discharged  by  any  act  of  the  former — such  privity  is  essential  to 
create  a  discharge  of  the  surety.  Then,  has  there  been  a  novation  of  the  debt  by 
the  Government?  There  is  no  evidence  of  such  dealing  by  the  Government  with 
Fitzroy  and  Buyskes  as  could  constitute  a  novation — the  Government  make  no  loan 
to  them — nor  do  they  contract  to  pay  anj^thing  to  Government  on  account  of  the 
balance  due  at  the  time  of  their  appointment :  there  is,  therefore,  no  substitution 
or  extinction  of  the  old  debt  by  a  new  one  ;  this  is  essential  to  constitute  a  novation 
(L.  1,  tit.  de  novat.  et  delegat.  1,1,  Inst.  quib.  mod.  toll.  obli.).  With  respect  to  the 
instrument  called  a  [328]  Bond,  it  is,  in  fact,  a  mortgage  which  continued  on  the 
estate,  notwithstanding  the  sale  and  transfer  of  it — no  act  was  done  by  the  Govern- 
ment by  which  the  estate  was  discharged,  and  the  purchaser  took  it,  liable  to  any 
rights  the  Government  or  the  sureties  might  have  (Voet.  Lib.  xx.  tit.  6,  No.  6 ;  Gree- 
way.  Tract,  de  legib.  Abrog.  B.  4,  tit.  10,  p.  122-3).  It  is  said,  however,  that  the 
Government  have  been  guilty  of  laches,  and  cannot  on  that  account  recover.  There 
is  no  foundation  for  such  a  defence;  the  successors  of  Reitz  were  continuing  his 
account  with  the  Government  to  the  period  of  the  abolition  of  the  office;  the  original 
security  remained  in  full  force,  though  not  pressed  by  the  Government.  The  cases 
cited  respecting  the  release  of  the  surety  do  not  apply  :  the  rule  in  the  Roman  Dutch 
Law  is  totally  distinct  from  that  prevailing  in  our  Courts  (L.  4,  c.  de  Fidejuss). 

Mr.  Baron  Parke  (Feb.  14,  1841). — In  this  case  the  question  is,  whether  the 
Appellants  are  discharged  from  their  liability  on  the  writing  obligatory  entered  into 
by  them,  by  reason  of  any  of  the  matters  insisted  upon  in  tlieir  pleas. 

The  action  was  brought  l)y  the  Respondent  on  behalf  of  the  Colonial  Govern- 
ment, on  a  writing  obligatory,  executed  by  the  Appellants,  for  the  sum  of  50,000  rix- 
doUars,  as  sureties  for  that  amount  advanced  by  the  Colonial  Government  to  the 
Vendue  Master,  Reitz ;  the  pajnuent  to  be  made  with  interest,  three  months  after 
notice;  or  if  no  notice,  then  on  the  demise  or  removal  of  Reitz,  or  otherwise  at  the 
giving  up  of  the  Vendue  otBce  to  such  person  as  the  Govern-[329]-nient  should  ap- 
point in  his  room.  The  declaration  states,  that  Reitz  died  on  the  4th  of  April  1824, 
and  paid  no  part  of  the  sum  ;  but  the  succeeding  Vendue  Ma.sters  did,  on  the  30th 
of  May,  1826,  pay  30,000  rix-dollars  on  account,  with  interest,  leaving,  as  was 
alleged,  a  balance  of  £1500,  and  interest,  still  due  to  the  Government. 

By  the  same  instrument,  Reitz  himself  was  bound,  and  made  a  special  hypothec 
of  a  house  and  estate  particularly  described,  and  a  general  hypothec  of  his  pereon, 
and  all  his  property,  movealile  and  immoveable. 

The  A]ipellants,  by  their  plea.s,  admitted  the  execution  of  the  Bond,  and  that  a 
sum  of  10,700  rix-dollars,  and  upwards,  which  they  tendered  into  Court,  was  due: 
but  first,  tlicy  denied  tliat  nioi-e  was  due  ;  secondly,  tliey  asserted  that  the  balance 
was  paid  or  accounted  for  to  the  successors  in  oflSce,  on  Reitz's  death,  or  the  giving 
over  of  the  office  to  them  ;  and  thirdly,  tliat  the  Government  made  a  novation  of 
the  debt,  by  allowing  tlie  successors  to  take  the  amount  on  their  own  lialiilily  ;   and 
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lastly,  that  tlioy  allowed  the  hypothec  to  be  discharged  and  annulled,  and  pass  out 
of  the  estate  of  Reit:!,  and  thereby  foreclosed  themselves  from  giving  a  legal  and 
proper  act  of  cession  to  the  Defendants  of  tliat  hypothec,  and  so  lost  all  right  of 
action  against  the  Defendants  on  the  writing  obligatory. 

The  trutli  of  these  pleas  was  denied  by  tlie  Replication,  so  far  as  they  prejudiced 
the  Plaintiff's  claim,  a  form  which  seems  to  leave  it  open  to  the  Plaintiffs  below,  to 
dispute  the  sufKciency  in  point  of  Law,  if  those  facts  were  proved. 

The  cause  was  heard,  and  evidence  given  oa  both  sides,  and  the  Court  below 
gave  Judgment  for  the  [330]  Respondent,  on  the  13tli  of  June  1836,  for  20,000  rix- 
dollars,  and  interest  from  the  13th  of  May  1826. 

The  Appeal  is  against  this  Judgment. 

There  is  no  doubt  that  this  amount  is  due,  and  the  Respondent  entitled  to 
Judgment  for  it,  unless  one  of  the  other  grounds  of  defence  is  sufficient,  namely, 
first  the  payment  of  the  debt  to  the  successors  in  the  Vendue  Office;  secondly,  its 
novation;  or  thirdly,  the  discharge  of  the  sureties  by  reason  of  the  loss  of  remedy 
on  the  hypothec. 

As  to  the  first,  it  seems,  notwithstanding  some  amljiguity  in  the  language  of  the 
instrument,  that  payment  to  the  succeeding  Vendue  Masters  of  the  amount  due 
would  have  been  a  good  discharge;  but  we  think  that  this  plea  is  not  supported  by  the 
evidence,  because  there  is  no  proof  of  any  payment  at  all  by  Reitz,  or  his  personal 
representatives,  or  any  one  else. 

He  died  on  the  24th  of  April  1824:  a  few  days  after,  Joint  Commissaries  were 
appointed  to  conduct  the  same  office,  and  it  appeared  that  on  the  26th  of  March 
previous,  91,120  ri.x-doUars  in  Bonds  (which  there  was  some  evidence  were  afterwards 
paid)  and  cash  were  deposited  in  the  office,  but  that  Vendue  Rolls  to  a  larger  amount 
were  due  from  the  Vendue  Master  to  the  vendors,  and  many  due  to  him  from  the 
vendees. 

It  may  be  conceded  that  this  evidence  raises  a  fair  presumption  that  there  was 
cash,  or  its  equivalent,  remaining  in  the  office,  at  the  death  of  Reitz,  more  than 
sufficient  to  have  paid  the  delit  secured  by  tlie  Appellants'  obligation  ;  and  it  might 
also  be  conceded  that  if  a  payment  had  Ijeen  made  b}^  Reitz  or  his  re]ire-[331]-senta- 
tives,  or  any  one  on  his  account  generally,  the  Roman  Dutch  Law  would  have  appro- 
priated that  payment  to  this  particular  debt,  in  preference  to  others  :  but  the  diffi- 
culty in  the  way  of  this  defence  is,  tliat  there  was  no  payment  at  all.  Money  was 
left  in  the  office  on  Reitz's  death,  which  he  had  not  appropriated  in  any  way  in  his 
life,  nor  did  any  person  standing  in  the  relation  of  his  personal  representative  do 
so  after  his  death  :  it  remained  the  money  of  Reitz  and  his  representatives,  for 
which  the  succeeding  officers  were  responsible  to  them.  And  if  we  were  to  draw  any 
inference  from  the  fact  of  the  money  being  left  in  the  office  l)y  Reitz,  and  not  removed 
by  his  representatives,  of  an  intention  that  it  should  be  applied  in  any  way  by  the 
successors,  it  would  be,  that  it  should  be  used  by  the  Commissaries  for  the  current 
business  of  the  office.     Tliis  ground  of  defence,  therefore,  fails. 

The  second  question  is,  whether  tlie  Government  made  a  novation  of  the  debt, 
by  accepting  Messrs.  Fitzroy  and  Buj'skes,  the  Vendue  Commissaries,  as  their 
debtors  for  the  amount  secured  l>y  the  writing  oblioatory,  or  any  part  of  it. 

Their  Lordships  intimated  their  opinion,  in  the  course  of  the  argument,  that 
the  correspondence  between  the  Government  and  their  officers  amounted  only  to  an 
offer  on  the  part  of  the  former  to  permit  the  letter  to  become  their  debtors  for  some 
portion  of  the  debt,  not  yet  ascertained,  and  upon  a  condition  which  was  not  com- 
plied witli :  and  this  ground  of  defence  was  very  properly  given  up  by  the  learned 
counsel  for  the  Appellants  in  his  reply. 

The  third  question  is  the  only  one  which  remains  to  be  considered,  viz.,  whether 
the  neglect  to  enforce  the  hypothec  before  or  when  the  estate  was  sold  discharged 
[332]  the  sureties.  It  was  on  that  part  of  the  case  only  that  their  Lordships  have 
felt  any  doubt.  If,  by  the  sale  which  took  place  hy  the  Orphan  Chamber,  before  the 
Commissioners  of  the  Court  of  Justice,  of  the  hypothecated  estate,  the  Government 
did  not  lose  the  security  of  that  estate,  then  no  doubt  the  objection  is  unfounded. 
But  if  we  suppose  that  they  did,  and  that  the  reservation  of  the  Government  "  rights," 
contained  in  the  Deed  of  Transfer,  does  not  apply  to  an  hypothec  made  to  the 
Government,  but  to  dues  and  rights  of  a  public  nature  belonijing  to  the  Crown,  still 
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it  is  to  be  observed  that  tlie  title  to  the  hypothec  is  lost,  if  lost  at  all,  not  by  the 
release  of  the  Govermuent,  but  merely  by  its  omissiou  to  bring  fonvard  its  claim 
before  the  sale  took  place.  Tlie  conveyance  is  by  the  Commissioners  of  the  Orphan 
Chamber,  not  by  the  Assistant  Secretary  to  tlie  Government,  nor  by  the  Commis- 
sioners of  the  Court  of  Justice,  who  are  neither  O'f  them  conveying  parties,  but 
execute  the  instrument,  to  denote  that  the  transfer  has  been  duly  made  before  them. 

If  the  title  of  the  Crown,  therefore,  was  lost,  it  was  not  Ijy  a  positive  act,  but  an 
omission  ;  and  the  question,  then,  is  reduced  to  this — whether,  where  the  benefit 
of  the  hyi^othec  is  lost  by  the  mere  neglect  of  the  creditor,  the  sureties  are  dis- 
charged? Upon  this  point  we  have  no  authorities  cited,  either  from  the  Roman 
Dutch  or  Civil  Law,  to  satisfy  us  that  the  sureties  are  exonerated,  though  many 
have  been  produced  to  show  that  the  hypothec  is  gone.  The  foundation  if  this 
objection  is,  that  the  surety  is  deprived  of  that  to  which  he  is  entitled  by  the  Civil 
Law,  the  be  lie  fie  ill  III  eeclendaruiii  aetirjiiuin,  both  against  the  co-securities  and  the 
hypothec  ;  and  if  the  creditor  deprives  [333]  the  surety  of  that  by  a  positive  act, 
there  is  no  douljt  that  he  loses  his  right  of  action.  But  is  he  in  the  same  predica- 
ment, by  a  mere  neglect  to  enforce  his  remedies?  In  the  Digest,  Pothier's  Ed.,  Lib. 
46,  Tit.  1,  s.  5,  Article  2,  s.  47,  that  learned  author  expresses  the  rule  of  Civil  Law 
thus  :  "  Per  lianc  exceptionem,  (that  is,  the  exceptio  eedendarum  actionum,)  repel- 
litur  creditor,  non  solu?n  si  nolit  cedere  stias  actiones  adversus  reum  et  confidejus- 
sores :  sed  et  si  eiiJpa  sua  contigerit  ut  eas  non  possit  cedere."  What,  then,  is  the 
meaning  of  the  word  culpa?  Does  it  import  some  improper  act,  as  a  release  of  the 
debtor  or  pledge,  or  does  it  include  a  neglect,  by  which  the  remedy  is  gone? 
Pothier's  Traite  des  Obligations,  p.  3,  c.  1,  article  6,  s.  2  (56G),  explains  this.  The 
words  are:  "  Lorscjue  par  son  fait  il  est  mis  hors  d'etat  de  pouvoir  ceder  ses 
actions:"  and  he  expressly  says  that,  where  the  creditor  allows  the  hypothec  to  be 
lost,  the  exception  does' not  apply,  unless  some  act  is  done. 

In  the  absence  of  an}'  autliorities  to  the  contrary  from  the  Dutch  Law,  we  think 
we  ought  to  act  upon  that  which  has  been  referred  to  ;  and  consequently  we  are  all 
of  opinion,  that  the  Judgment  of  the  Court  below  should  be  affirmed,  but  w-ithout 
costs  ;  and  we  think  it  right  to  add,  that  the  Appellants  will  be  entitled  to  a  cession 
of  the  rights  of  the  Crown  (if  any),  as  they  were  at  the  time  of  the  Judgment,  against 
the  hypothecated  estate,  and  the  estate  of  the  deceased  Mr.  Reitz. 

[Mews'  Dig.  tit.  PRINCIPAL  and  SURETY,  b.  Discharge  of  Surety,  9.  Laches  a?id 
Negligence;  cf.  Wheatley  v.  Bastow,  1855,  7  De  C  M.  and  G.  261;  Hardwick 
V.  Wright,  1865,  35  Beav.  133.] 


[334]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

JOHN   BROOKE,— ^ppe/feK^-   EDMUND   KENT,— ffe«pow(fe«i  *   [Dec.    21,    1840]. 

Obliterations  and  alterations  made  subsequent  to  the  1st  of  January  1838,  in  a 
Will  of  previous  date,  are  within  the  provisions  of  1  Vic.  c.  26,  and  to  be 
effectual  must  be  executed  with  the  solemnities  required  by  that  Statute  [3 
Moo.  P.C.  348]. 

To  render  such  obliterations  or  alterations  a  revocation  of  the  Will,  there  must 
be  an  intention  on  the  part  of  the  Testator  to  revoke,  which  if  not  manifest 
from  the  due  execution  of  the  obliterations  and  alterations,  can  only  be 
ascertained  by  the  rules  of  evidence  applied  in  similar  cases  under  the 
Statute  of  Frauds  [3  Moo.  P.C.  350]. 

Probate  of  a  Will  so  circumstanced,  decreed  in  its  original  form,  the  oblitera- 
tions and  alterations  not  being  executed  in  conformity  with  1  Vic.  c.  26,  and 
it  being  apparent  that  the  Testator  intended  only  a  substitution,  and  not  a 
revocation  of  the  bequests  altered. 

*  Present :  Lord  Brougham,  Lord  Denman,  Mr.  Justice  Bosanquet,  and  the  Right 
Hon.  Dr.  Lushington. 
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Tlic  question  in  tliis  case  arose  under  the  Act  1  Vic.  c.  26,  for  the  amendment  of 
the  haws  in  respect  to  Wills,  as  to  the  validity  of  certain  alterations  made  by  the 
Testator  iu  his  Will  subsequently  to  the  period  when  the  above  Act  came  into 
operation  ;  namely,  the  1st  of  January  1838. 

The  Testator,  William  Brooke,  by  his  Will,  bearing  date  the  15th  day  of  July 
1837,  which  was  then  duly  executed  and  attested,  amongst  other  things,  empowered 
each  of  the  several  persons  successively  named,  tenants  for  life  of  his  manors 
and  freehold  hereditaments,  thereby  devised,  to  appoint,  to  the  use  of  any  woman 
with  whom  he  might  intermarry,  for  the  life  of  such  woman  respectively,  by  way 
of  jointure,  an  annual  sum  or  rent-charge,  not  exceeding,  in  the  whole,  the  sum  of 
two  hundred  pounds,  with  a  proviso  tliat  [335]  his  estates  should  not,  under  the 
power,  be  at  any  one  time  subject  to  the  payment  of  more  than  the  annual  sum  of 
four  hundred  p"o>mds  for  jointures  ;  so  that  if  by  the  exercise  of  such  powers,  his 
estates  should  at  any  time  be  charged  with  a  greater  sum  for  jointures,  in  the  whole, 
than  the  sum  of  four  hundred  pounds,  the  payment  of  the  sums  occasioning  such 
excess  should,  during  the  period  of  such  excess,  be  suspended. 

The  Testator  afterwards  altered  the  amount  of  the  annual  jointure  so  made 
chargeable  on  his  estates,  from  Two  hundred  pounds  to  One  hundred  pounds,  by 
erasing  with  a  knife  the  word  "  Two  "  in  his  Will,  and  writing  the  word  "  One  " 
in  its  place;  and  he  also  altered  the  amount  of  the  sum  to  which  the  jointures, 
together,  were  to  be  limited,  from  "  Four "  hundred  pounds  to  "  Two "  hundred 
pounds,  by  erasing,  in  like  manner,  part  of  the  word  "'  Four,"  and  converting  the 
same  into  the  word  "Two,"  in  his  Will;  and,  in  reference  to  such  alterations,  he 
wrote  and  subscribed  with  his  name,  at  the  end  of  his  Will,  the  following  memoran- 
dum :  — 

"  The  erasure  in  the  twenty-third  line  of  the  sixth  sheet,  the  word  '  Tiro  '  taken 
out,  and  the  word  '  One  '  put  in  its  place  ;  and,  in  the  first  line  of  the  seventh  sheet, 
the  word  '  Four'  taken  out,  and  the  word  '  Tiro  '  put  in  its  place;  and  in  the  fifth 
line  of  the  seventh  sheet,  the  word  '  Four  '  taken  out,  and  the  word  '  Two  '  j^ut  in  its 
place.  By  me, 

"  Wm.  Brooke, 

"  June  26th,  1838." 

The  words  in  the  Will  for  which  the  words  "  Oue  "  and  "  Two,"  respectively, 
were  substituted,  were  too  completely  effaced  to  be  legible. 

[336]  Under  these  circumstances,  on  the  24th  of  January  1840,  an  allegation, 
propounding  the  Will  in  its  original  state,  was  tendered,  on  the  part  of  the  present 
Appellant,  one  of  the  executors,  in  the  Prerogative  Court. 

The  allegation  pleaded,  that  on  the  26th  of  June  1838,  the  Testator,  with  a 
knife,  erased  the  amount  of  annual  jointure,  and  altered  the  same  from  £200  to 
£100,  writing  under  the  clause  of  attestation,  at  the  end  of  the  Will,  a  memorandum 
of  what  the  alterations  were,  and  signing  the  same:  but  that  they  were  not  written 
or  signed  in  the  presence  of  two  witnesses — and  by  reason  thereof  were  invalid  and 
of  no  effect  in  law. 

On  the  13th  of  February  1840,  the  Judge  (Sir  Herbert  Jenner)  rejected  the 
allegation,  and  refused  Probate  to  the  Will  in  that  state,  on  the  ground  that  the 
memorandum,  being  unattested,  formed  no  part  of  the  Will  of  the  deceased ;  and 
that  it  could  not  be  looked  at  to  show  what  the  words  were  which  had  been  erased 
(reported  7wm.  hi  the  goods  of  Willium  Brooke,  deceased,  2  Curteis,  Ecc.  Rep.  343). 

The  rejection  of  this  allegation  was  the  ground  of  the  present  Appeal. 

In  order  to  raise  the  question  at  issue,  namely,  as  to  the  form  in  which  the 
Probate  of  the  Will  should  pass,  under  the  circumstances,  an  allegation  was  tendered, 
after  the  admission  of  the  Appeal,  on  behalf  of  the  Respondent,  the  other  executor 
named  in  the  Will  of  the  Testator,  propounding  the  Will  in  its  present  or  altered 
state. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Sir  William  Follett,  Q.C.,  for  the 
Appellant. — There  are  two  points  for  consideration: — first,  [337]  whether  the 
statute  1  Vic.  c.  26,  applies  at  all;  and,  secondly,  if  it  does  apply,  what  effect  it  has 
upon  the  Will. 

I.  It  is  necessary  to  bear  in  mind  the  condition  of  the  paper  in  question.  It  is 
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dated  before  the  1st  of  January  1838,  and  attested  as  required  by  the  Statute  of 
Frauds;  the  ol)literations  and  alterations  are  subsequent  to  the  passing  of  the  late 
Act.  By  the  21st  section  it  is  provided,  "  that  no  obliteration,  etc.,  shall  be  valid, 
except  so  far  as  the  words  or  effect  of  the  Will  before  such  alteration  shall  not 
be  apparent."  Now  in  this  case  the  words  previous  to  the  obliterations  are  apparent, 
in  a  legal  sen.se,  that  is,  they  are  capable  of  proof,  and  we  tendered  extrinsic  proof 
in  the  Court  below,  to  show  what  these  words  were.  If  an  obliteration  is  made 
by  accident,  it  is  no  revocation,  nor  is  it  in  any  case,  unless  made  amino  revorandi, 
that  is  the  test.  In  Onions  v.  Tyrer  (1  P.  Will.  3-13),  the  intention  of  the  Testator 
was  not  to  revoke  his  first  Will  by  cancelling,  but  to  substitute  a  perfect  Will  in 
lieu  thereof;  Lord  Cowper  there  held,  that  the  cancellation  of  the  first  Will  by 
mistake  was  no  revocation.  Bnrtenshaii'  y.  Gilbert  (1  Cowp.  52)  recognized  the 
principles  laid  down  in  Onions  v.  Tyrer,  that  the  cancelling  is  in  itself  an  equivocal 
act ;  that  the  mere  act  of  cancelling  a  Will  was  no  revocation,  unless  animo  rerocandi. 
Lord  Mansfield  says  (ib.  52),  "  If  a  man  were  to  throw  the  ink  upon  his  Will  instead 
of  the  sand,  though  it  might  be  a  complete  defacing  of  the  instrument,  it  would  be 
no  cancelling; — or  suppose  a  man  having  two  Wills  of  different  dates  by  him, 
should  direct  the  former  to  be  cancelled,  and  through  mistake  the  person  should 
cancel  the  latter;  such  an  [338]  act  would  be  no  revocation  of  the  last  Will:  or 
suppose  a  man  having  a  Will  consisting  of  two  parts,  throws  one  unintentionally  into 
the  fire,  where  it  is  burnt,  it  would  be  no  revocation  of  the  devises  contained  in  such 
part.  It  is  the  intention,  tlierefore,  that  must  govern  in  such  case."  Again,  in 
Short  dem.  GastreU  v.  Smith  (4  East,  418),  the  circumstance  of  a  Testator  striking- 
out  the  name  of  one  Trustee  and  inserting  two  others,  leaving  the  general  purposes 
of  the  trust  unaltered,  without  re-publishing  his  Will,  was  held  to  be  no  revocation  ; 
it  appearing  to  be  the  Testator's  intention  only  to  substitute  one  Trustee  for 
another;  that  such  substitution  did  not  operate  as  a  revocation,  but  at  most  only 
as  a  revocation  pro  tnnto.  So  if  a  party  destroy,  deface,  or  obliterate,  a  part  of  a 
Will,  if  it  be  done  with  the  intent  merely  to  substitute  it,  it  is  no  revocation  of  the 
Will  as  it  originally  stood,  Winsor  v.  Pratt  (2  Brod.  and  Bing.  650.  S.C.  5  Moore, 
282).  Mr.  Justice  Dallas  there  states  the  rule  to  be  (ib.  655),  "  that  where  a 
Testator  designs  to  revoke  a  former  Will,  by  an  instrument  making  new  dispositions 
of  his  property,  he  discovers  only  a  conditional  intention  to  revoke  ;  or,  in  other 
words,  his  intention  to  revoke  is  so  coupled  in  appearance  with  his  new  testamentary 
act,  that  unless  he  completes  such  testamentary  act  by  observing  the  formalities 
requisite  to  its  perfection,  he  is  not  looked  upon  in  law  as  manifesting  a  deliberate 
purpose  of  revoking." 

It  is  clear  upon  the  face  of  the  AVill  in  question,  that  the  Testator  did  not  mean 
to  die  intestate :  if  .so,  we  ought  to  be  let  in,  by  parol  proof,  to  show  what  his 
intentions  were.  The  learned  Judge  in  the  Court  below  rejected  our  allegation, 
though  we  pleaded  by  [339]  one  of  the  articles,  that  the  Testator  did  not  intend 
to  revoke,  cancel,  or  destroy  this  clause  of  tlie  Will,  but  only  to  alter  the  sum,  whicli 
alteration  being  incomplete,  the  Will  stood  as  it  was.  The  memorandum  in  the 
Testator's  handwriting,  signed  by  himself  at  the  time,  as  well  as  any  expressions 
used  by  him,  would  lie  evidence  of  his  intention  :  even  the  draft,  where  the  original 
words  appear,  might  be  looked  at  if  the  Will  itself  was  lost,  or  so  obliterated  as  to 
be  illegible. 

II.  Then  if  no  revocation,  it  is  not  within  tlie  operation  of  the  new  Act.  The 
34th  section  provides  "  that  the  Act  shall  not  extend  to  any  Will  made  before  tlie  1st 
of  January  1838,  and  that  every  Will,  re-executed,  re-publislied,  or  revived  by 
Codicil,  shall  for  the  purposes  of  the  Act  be  deemed  to  have  been  made  at  the  time  at 
which  the  same  shall  be  so  re-executed,  re-published  or  revived."  Now  in  order  to 
bring  a  case  within  this  latter  section,  the  revocation  must  be  complete:  that  was 
held  in  Hohhs  v.  Knir/ht  (1  Curteis,  Ecc.  Rep.  768),  where  a  party  having  duly 
executed  a  Will  in  1835,  after  the  1st  of  January  1838  cut  therefrom  liis  signature: 
the  learned  Judge  decided  that  the  cutting  out  of  the  signature  amounted  to  a 
revocation  of  the  Will,  under  the  terms  "tearing  or  otherwise  destroying  the  same," 
contained  in  the  20th  section.  Rotli  tlie  20th  and  21st  sections  proceed  upon  the 
assumption  that  tlic  alteration  is  made  animo  rerorandi ;  that  is  the  test  which 
alone  can  bring  this  Will  within  the  operation  of  the  Act.     If  there  is  no  evidence 
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of  the  intention  to  revoke,  there  is  no  revocation,  and  a  mere  substitution  we  submit 
does  not  render  [340]  the  Act  applic^ahle  :  and  if  the  alterations,  as  we  submit,  are 
not  valid  within  the  true  construction  of  the  21st  section,  the  Will  must  be  read 
without  them. 

Dr.  Addanis,  and  Mr.  Toller,  for  the  Respondent. — The  grounds  we  rely  upon  in 
support  of  the  Judgment  of  the  Court  below,  are,  First,  that  the  WiU  being  dated 
prior  to  the  1st  of  January  1838,  is  not  within  the  operation  of  the  new  Act;  and, 
Secotidly,  that  if  it  be  within  its  operation,  the  alterations  made  therein  are  valid, 
within  the  true  construction  of  the  21st  section. 

Before  the  statute,  a  Will  of  personalty  by  a  minor  was  good :  suppose  a 
Codicil  made  subsequent,  is  that  a  revocation  or  a  re-publication  of  the  Will?  The 
recent  Act  absolutely  prohibits  Wills  by  infants.  Again,  previous  to  this  statute, 
a  gift  to  a  witness  was  not  void,  though,  if  the  Will  was  required  to  be  proved  per 
testes,  the  legatee  must  have  released  before  he  could  be  admitted  to  prove  the  Will. 
Would  a  Codicil  made  subsequently  to  the  1st  of  January  1838  make  absolutely 
void  a  legacy  given  previously  to  one  of  the  attesting  witnesses?  If  so,  any  altera- 
tion made  subsequent  to  1838  would  operate  as  a  revocation  of  a  previous  Will, 
and  if  not  attested  as  required,  could  not  be  construed  to  be  a  re-publication.  The 
case  of  Hobhs  v.  Knight  was  one  of  the  latter  description:  it  was  a  revocation,  and 
decided  under  the  20th  section  of  the  new  Act. 

But  if  it  be  within  the  operation  of  the  Act,  in  what  form  is  Proliate  to  issue? 
In  decreeing  Probate,  the  Court  exercises  a  discretion  as  to  the  form.  In  the  (jouds 
of  John  Livock-  (1  Curteis,  Ecc.  Rep.  906),  a  testator,  after  the  1st  of  [341]  January 
1838,  obliterated  the  word  Three  or  Five,  and  substituted  the  word  One,  in  a  Will 
made  in  1837:  the  alteration  was  not  attested  as  required  by  the  statute  1  Vic.  c. 
26.  Probate  was  granted  in  blank  (see  in  the^  goods  of  James  Beavan,  2  Curteis, 
Ecc.  Rep.  369;  and  see  In  the  goods  of  Sir  Charles  Ihbetson,  2  Curteis,  Ecc.  Rep. 
337).  This  case,  we  submit,  governs  the  present ;  and  Probate  of  tlie  Will  ouglit 
to  be  decreed  in  its  original  state:  whether  the  substituted  words  shall  be  allowed, 
and  have  their  proper  effect,  is  a  question  for  a  Court  of  law  or  equity  to  determine. 

The  case  stood  over  for  consideration,  when  Judgment  was  delivered  by 

Tlie  Right  Hon.  Dr.  Lushington  (July  1,  1841). — Mr.  Brooke  executed  his  Will 
in  the  presence  of  three  witnesses,  whereby  he  disposed  both  of  real  and  personal 
estate.  The  execution  of  the  Will  took  place  on  the  15th  of  July  1837.  The 
Testator  died  towards  the  end  of  1839. 

The  Will,  when  found  upon  his  death,  was  not  in  the  same  state  as  when  executed. 
In  the  clause  of  the  Will  wliicli  enabled  the  tenants  for  life  successively  of  several 
freehold  e.states  to  settle  jointures  upon  their  wives,  there  was  a  manifest  alteration. 
Upon  the  face  of  the  Will,  upon  inspection  only,  without  reference  to  other  documents 
or  proofs,  it  appeared  that  the  annual  amount  of  jointure,  whatever  might  have 
been  originallj'  inserted  in  the  Will,  was  so  obliterated  that  such  amount  could 
not  be  ascertained  by  inspection  ;  but  upon  the  sum  obliterated  was  written  "  One," 
making  the  amount  of  jointure  one  hundred  pounds  per  annum.  In  a  [342]  sub- 
sequent part  of  the  same  clause,  which  clause  limited  the  amount  of  jointure  to  be 
charged  on  the  estate,  at  one  and  the  same  time,  there  seems  two  erasures  of  the 
original  amounts  in  two  different  places,  and  the  word  "  Two  "  in  each  was  written 
on  the  obliterated  parts,  and  the  obliterations  were  complete  in  both  these  cases, 
so  that  by  inspection  the  original  sums  could  not  be  discovered.  By  the  words 
inserted,  therefore,  the  amount  to  be  charged  by  way  of  jointure  could  not  e.xceed 
two  hundred  pounds  per  annum. 

It  was  further  pleaded  that  these  alterations  were  made  by  the  Testator  on  tlie 
26th  of  June  1838,  with  his  own  hand.  That  the  sums  now  altered  to  "  One  "  and 
"  Two,"  originally  stood  "  Two  "  and  "  Four." 

At  the  conclusion  of  the  Will,  after  the  signatures  of  the  subscribing  witnesses, 
pas  a  memorandum  to  the  following  effect :  — 

"  The  erazures  in  the  twenty-third  line  of  the  sixth  sheet^ — the  word  '  Two  '  taken 
out  and  the  word  '  One '  put  in  its  place,  and  in  the  first  line  of  the  seventh  sheet, 
the  word  '  Four '  taken  out  and  the  word  '  Two  '  put  in  its  place,  and  in  the  fifth 
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line  of  the  seventh  sheet,  the  word  '  Fou?- '  taken  out  and  the  word  '  Two  '  put  in  its 
place. 

"  By  me, 

"  Wm.  Brooke, 
"  June  the  twenty-sixth,  one  thousand  eight  hundred  and  thirty-eight." 

This  memorandum  was  pleaded  to  be  in  the  handwriting  of  the  Testator.  The 
draft  of  the  Will  was  also  pleaded,  whereby  the  original  amounts  appeared  to  be  as 
stated  in  the  memorandum. 

[343]  These  facts  were  pleaded  in  the  Prerogative  Court  by  John  Brooke,  one 
of  the  Executors,  and  he  prayed  Probate  of  the  Will  in  its  "  original  "  state. 

This  was  the  only  allegation  given  in,  in  the  Court  below.  The  Judge  rejected 
that  allegation,  and  also  refused  the  prayer  of  Mr.  Kent,  the  other  Executor,  that 
Probate  should  pass  in  the  "  altered  "  state.  The  Judge  was  of  opinion  that  Probate 
ought  to  pass  "  in  blank,"  where  the  sums  had  been  obliterated  and  other  sums 
written  on  the  obliterations. 

Mr.  John  Brooke  having  appealed  the  cause,  Mr.  Kent  gave  in  an  allegation ; 
but  that  allegation  only  pleaded  certain  of  the  facts  before  pleaded,  and  that  the 
law  was  not  as  alleged  on  behalf  of  Mr.  Brooke:  on  the  contrary,  that  allegation, 
averred  that  the  Will,  having  been  originally  executed  prior  to  the  1st  day  of 
January  1838,  the  alterations  were  valid  and  effectual;  meaning  thereby  that  the 
Will,  together  with  the  alterations,  was  wholly  without  the  Statute  passed  in  1837. 

The  Act  for  the  amendment  of  the  Law  with  respect  to  Wills  passed  on  the 
3rd  of  July  in  that  year,  but  by  the  34th  section  there  is  a  provision  as  to  its  opera- 
tion on  Wills  made  before  the  1st  of  January  1838,  which  must  be  considered 
hereafter. 

It  may  be  expedient  to  consider*what  the  Court  of  Probate  ought  to  have  done, 
had  this  case  occurred  prior  to  the  passing  of  this  Statute ;  in  what  shape  Probate 
would  then  have  been  decreed  to  pass.  It  must  be  recollected,  that  though  the  Will 
contains  bequests  of  personalty  as  well  as  devises  of  land,  yet  that  this  clause,  both 
as  it  stood  originally  and  as  altered,  related  to  freehold  exclusively  ;  that  the  Court 
of  Probate  has  no  jurisdiction  over  devises  of  free-[344]-hold  ;  and  that  the  Probate 
is  not  evidence  with  respect  thereto. 

If  the  Court  of  Probate  had  applied  to  such  circumstances  the  law  as  laid  down 
in  various  cases,  it  would  have  restored  the  Will  to  its  original  state;  for  it  is  quite 
clear  that  the  obliteration  was  made  only  with  a  view  to  give  effect  to  the  intended 
substitution,  and  such  substitution  failing  for  want  of  execution  according  to  the 
Statute  of  Frauds,  the  obliterations  and  words  substituted  would  not  make  a 
revocation,  but  the  Will  would  ojDerate  as  originally  executed. 

But  it  is  said  that  there  is  no  case  in  which  the  Court  of  Probate  ever  attempted 
so  to  deal  with  a  devise  of  real  estate.  Indeed,  it  may  be  doubted  whether  any  case 
similar  to  this  ever  was  the  subject  of  discussion.  On  the  contrary,  there  can  be 
little  doubt  but  that  had  this  case  occurred  before  the  new  Statute,  Probate  would 
have  passed  of  the  Will  as  altered,  together  with  the  memorandum  at  the  foot. 
Probably  the  Court  of  Probate  before  the  Statute  would  have  said,  that  it  had  no 
jurisdiction  over  real  estates,  and  could  not  judge  of  devises  thereof;  that  these 
alterations,  coupled  with  the  memorandum  at  the  foot,  would  have  been  effectual 
had  the  property  been  personalty  (as  no  doubt  they  would) ;  and  that  its  Probate 
must  be  governed  by  the  rules  governing  Wills  of  personalty  only,  and  Probate  would 
have  passed  of  the  Will  as  altered,  together  with  the  memorandum. 

Now,  assuming  that  the  new  Statute  does  not  at  all  extend  to  this  Will,  if  the 
preceding  observations  are  well  founded,  it  would  follow  that  the  Judgment  of  the 
Court  below  must  be  reversed,  and  that  the  necessary  facts  being  proved  or  admitted. 
Probate  must  pass  of  the  Will  as  altered,  together  with  the  memo-[345]-randum. 
For  in  that  case  the  rules  applying  to  the  Probate  of  Wills  of  personal  estate  prior 
to  the  Statute  must  take  effect. 

This  leads  to  the  consideration  of  the  Statute. 

It  is  desirable  first  to  consider  what  were  the  objects  of  that  Statute,  and  the 
leading  principles  on  which  it  is  framed.  The  second  section  repeals  all  former 
Statutes  respecting  Wills  of  real  and  i)ersonal  estate.  The  Act  tiien  proceeds  to 
proscribe  the  form  in  which  all  Wills  of  realty  or  personalty  shall  be  executed.     It 
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further  provides  for  the  revocation  of  Wills  in  whole  and  in  part,  and  for  the  rules 
to  be  followed  in  making  alterations,  and  then  are  those  sections  as  to  the  con- 
struction. 

The  object  of  the  Statute  it  seems  was,  by  providing  one  uniform  mode  of 
executing  nil  Wills,  of  whatever  description  the  property  might  be,  and  one  uniform 
mode  of  revocation  and  alteration,  to  do  away  all  tlie  anomalies  and  mischievous 
distinctions  which  had  prevailed  as  to  property  of  different  kinds. 

The  Statute  passed  on  the  3rd  of  July  1837,  and  would  have  come  into  immediate 
operation  had  it  not  been  for  the  34th  section.     That  section  is  in  these  words :  — 

"  That  tliis  Act  shall  not  extend  to  any  Will  made  before  the  1st  day  of  January 
1838,  and  that  every  Will  re-executed,  or  re-published,  or  revived  by  any  Codicil, 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  have  been  made  at  the  time  at  which 
the  same  shall  be  so  re-executed,  re-published  or  revived  ;  and  that  this  Act  shall  not 
extend  to  any  estate  pour  autre  vie  of  any  person  who  shall  die  before  the  1st 
January  1838." 

In  attempting  to  discover  the  true  con.struction  of  this  [346]  section,  it  cannot  be 
denied  that  there  are  difficulties  in  every  view  of  the  case.  It  is  evident  that  some 
such  provision  was  absolutely  necessary  ;  otherwise  all  Wills  made  prior  to  the 
passing  of  the  Act  would  immediately  have  become  subject  to  its  operation,  and  a 
very  large  part  would  have  become  null  and  void.  Again,  it  was  necessary  that 
some  time  should  be  suffered  to  elapse  to  give  the  people  an  opportunity  of  becoming 
acquainted  with  the  enactments  of  a  Statute  which  affected  so  very  large  a  pro- 
portion of  the  nation.  Again,  it  might  be  considered  a  hardship  to  compel 
persons  who  had  already  disposed  of  their  property  by  Will  according  to  the 
existing  law,  or  who  might  do  so  within  so  short  a  period  after  the  passing  of  the 
Statute  as  to  be  in  excusable  ignorance  of  its  provisions,  to  incur  the  trouble  of 
re-pul)lishing  their  Wills  according  to  the  new  law. 

The  reasonable  time  fixed  by  the  Legislature  is  the  1st  of  January  1838  ;  and  the 
question  is,  whether  all  Wills  and  Codicils  made  before  that  date  are  altogether 
and  for  ever  out  of  the  operation  of  the  Act,  or  if  not  wholly,  only  in  part,  and  in 
what  part,  and  for  how  long.  Now  it  is  clear  that  all  Wills  and  Codicils  made  before 
the  1st  of  January  1838  were  not  altogether  and  for  ever  out  of  the  operation  of  the 
Act,  and  to  be  governed  by  the  old  law,  for  if  they  were,  they  might  be  re-executed 
according  to  the  old  law,  or  re-published  according  to  the  old  law,  or  revived  or 
altered  by  a  Codicil  executed  according  to  the  old  law:  but  this  same  34th  section 
provides  for  the  contrary;  for  every  WiU  or  Codicil,  though  made  before  the  1st  of 
January,  if  re-executed,  re-published,  or  revived  by  Codicil,  shall  be  deemed  to  bear 
date  at  the  time  it  was  so  re-executed,  re-published,  or  [347]  revived  by  codicil. 
Now,  if  such  re-execution,  re-publication,  or  revival  by  Codicil,  took  place  after  the 
1st  of  January  1838,  the  whole  instrument  bears  date  at  such  time ;  and,  consequently, 
is  out  of  the  exception,  and  within  the  Act. 

It  seems  obvious,  therefore,  that  in  these  three  most  important  particulars,  Wills 
dated  before  the  1st  day  of  January  1838  may  come  within  the  Act,  if  re-executed, 
re-published,  or  revived  by  Codicil,  subsequent  to  the  1st  of  January,  1838.  A 
further  consequence  is  this,  that  after  the  1st  of  January  1838,  no  Codicil  can 
be  made  to  a  Will  executed  before,  save  according  to  the  Statute  l)ringing  such 
Will  within  the  Statute,  for  every  Codicil  to  a  Will  of  personalty  is  a  re-publication, 
and  consequently  must  be  executed  according  to  the  Act. 

If,  then,  for  the  purposes  already  mentioned,  a  AVill  dated  before  the  1st  of 
January  1838  must  be  governed  by  the  Statute,  the  next  question  is,  as  to  alterations 
made  by  obliteration,  or  by  the  insertion  of  words  in  the  Ijody  of  the  Will;  but  if 
such  obliterations  or  alterations  are  not  governed  by  the  Statute,  then  this  con- 
sequence would  follow — that  a  Codicil  (of  slight  importance  as  might  be  the  case) 
would  fall  within  the  operation  of  the  Statute,  and  be  void,  because  not  executed 
according  to  the  Statute ;  but  an  alteration  in  the  body  of  the  W^ill  by  obliteration  or 
the  insertion  of  words,  being  governed  by  the  old  law,  might  take  efi'ect,  though 
afl'ecting  or  changing  the  most  important  dispositions  in  the  Will.  If  such  were 
really  the  state  of  the  law,  it  would  not  be  reconcilable  with  any  sound  principles, 
and  its  operation  in  the  present  case  would  be  to  render  void  the  Codicil  executed 
validly,  according  to  the  old  law,  and  to  leave  these  oblitera-[348]-tions  and' 
alterations  to  the  law,  as  it  stood  prior  to  the  passing  of  the  .Statute.     It  must  always 
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be  recollected,  that  witli  regard  to  personalty,  the  object  to  be  effected  by  Codicil, 
obliteration,  or  the  insertion  of  words,  is  the  same,  viz.,  to  effect  an  alteration. 

For  these  reasons,  it  appears  that  the  obliterations  and  insertion  of  the  words 
made  in  the  body  of  the  Will,  fall  under  the  Statute,  and  so  far  the  Judgment  of  the 
Court  below  is  well  founded. 

We  have,  then,  arrived  at  this  point — what  does  the  Statute  direct  to  be  done 
in  cases  of  obliteration,  interlineation,  or  alteration?  The  two  sections  which 
require  to  be  considered,  are  the  20th  and  the  21st.  The  20th  section  declares 
"  that  no  Will  or  Codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than  as 
aforesaid,  or  by  another  Will  or  Codicil,  executed  in  manner  hereinbefore  required, 
or  by  some  writing  declaring  an  intention  to  revoke  the  same,  and  executed  in  the 
manner  in  which  a  Will  is  hereinl)efore  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  Testator,  or  by  some  person  in 
his  presence  and  by  his  direction,  with  the  intention  of  revoking  the  same."  It 
is  quite  clear  from  these  words,  therefore,  that  an  intention  to  revoke  was  absolutely 
necessary  to  effect  a  revocation  by  burning,  tearing,  or  otherwise  destroying.  By 
construction,  a  similar  effect  was  given  to  the  Statute  of  Frauds,  but  the  words, 
"  with  the  intention  of  revoking  the  same,"  are  not  to  be  found  in  that  Statute. 

The  21st  section  is  in  the  following  words:  — 

'■  That  no  obliteration,  interlineation,  or  other  alteration,  made  in  any  Will  after 
the  execution  thereof,  shall  be  valid,  or  have  any  effect,  except  so  [349]  far  as  the 
words  or  the  eft'ect  of  the  Will  before  such  alteration  shall  not  be  apparent,  unless 
such  alteration  shall  be  executed  in  like  manner,  as  hereinbefore  is  required  for  the 
execution  of  the  Will;  but  the  Will,  with  such  alteration,  as  part  thereof,  shall  be 
deemed  to  be  duly  executed,  if  the  signature  of  the  Testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin,  or  on  some  other  part  of  the  Will,  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other  part  of  the  Will." 

The  first  point  for  consideration  as  to  this  section  is,  whether  "  intention  "  must 
not  accompany  the  acts  mentioned  in  it,  in  the  same  way  as  intention  must  accom- 
pany the  acts  mentioned  in  the  20th  section  :  unless  this  construction  l)e  given  to  the 
21st  section  as  must  necessarily  be  applied  to  the  20th,  some  very  absurd  con- 
sequences would  follow.  Burning  or  tearing  a  Will  without  intention  could  not 
revoke  the  instrument,  or  any  part  ;  but  obliteration  without  intention  might 
render  ineffectual  the  most  important  part  of  it :  the  legislature  never  could  intend 
that  intention  should  be  indispensable  to  give  effect  to  burning  or  tearing,  and  not 
to  obliteration  with  ink,  or  something  similar. 

In  all  those  cases  under  the  Statute  of  Frauds  and  in  this  Act,  intention  is  in- 
dispensable;  under  the  former  Statute,  to  burn,  or  to  tear,  or  to  obliterate  a  part  of 
a  Will,  was  altogether  a  nullity,  if  such  act  was  done  sine  animo  revociindi,  and  only 
for  tlie  purpose  of  making  immediately  some  new  disposition  or  alteration  ;  and  if, 
from  want  of  compliance  with  the  statutory  regulations,  such  new  disposition  or 
alteration  [350]  could  not  take  effect,  then  the  burning,  tearing,  or  obliteration,  in 
no  degree  revoked  the  Will,  but  it  remained  in  full  force,  as  if  nothing  had  been  done 
to  it.  Similar  principles  must  be  applied  to  cases  arising  under  the  present  Statute 
— there  is  nothing  in  the  Statute  which  tends  to  a  contrary  conclusion. 

Then  how  is  the  intention  of  the  Testator  to  be  ascertained?  Primarily  by  the 
same  rules  of  evidence  which  have  been  applied  whilst  the  Statute  of  Frauds  was  in 
force  as  to  Wills.  The  same  evidence  that  was  received  in  Bihb  Jem.  Mole  v. 
Thu7nas  (2  W.  Black.  10-13),  and  Onwns  v.  Tyrer  (1  P.  W.  343). 

In  the  present  case  there  is  atiundance  of  proof  assuming  the  facts  stated  in  the 
allegation  to  be  proved.  The  Te.stator  did  not  intend  to  revoke  absolutely — he 
meant  to  revoke  by  substituting  different  sums  from  those  originally  demised.  The 
alteration  cannot  take  effect  because  not  executed  according  to  the  Statute;  there- 
fore, in  conformity  with  old-established  principles,  and  a  long  train  of  decisions,  the 
revocation  is  ineffectual,  and  the  Will  must  stand  in  its  original  state.  The  hand- 
writing of  the  Te.stator,  and  the  pajier  intended  for  a  Codicil,  establish  all  the 
necessary  facts  on  which  to  found  this  conclusion. 

Their  Lordships  are  of  opinion,  therefore,  to  reverse  the  Decree  of  the  Court 
below,  and  admit  the  alk"_'ation  given  in,  in  that  Court  ;  and  as  if  has  been  intimated 
from  the  Bar  tliat  the  facts  pleaded  in  that  allegation  are  admitted  on  both  sides, 
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their  Lordships  will  retain  the  cause,  and  decree  Probate  of  the  Will  in  its  original 
state :  the  costs  of  all  parties  to  be  paid  out  of  the  estate. 

[Mews'  Dig.  tit.  WILL,  V.  Revocation,  b.  4.  S.C,  below,  sub  iwin.  Hroaki',  In 
the  Goods  of,  2  Curt.  ;5t.3.  See  In  the  Goods  of  Nehon,  1872,  LK.  6  Eq.  56!); 
Andrews  v.  Turner,  1842,  3  Q.  B.  177;  Croker  v.  Hertford  {Marquis  of),  1844, 
3  Moo.  P.C.  at  p.  .'iSe  ;  In  the  Goods  of  M'Cahe,  1873,  3  P.  and  D.  96 ;  Ffiiich  v. 
Combe  (1894),  P.  191 ;  In  the  Goods  of  Brasier  (1899),  P.  36.] 


[351]  ON  APPEAL  FROM  THE  LIEUTENANT-GOVERNOR  AND 

CHANCELLOR  OF  THE  ISLE  OF  MAN. 

WILLIAM  CHRISTIAN,  and  ELLINOR  his  \^d>i,— Appellants;  THOMAS 
CUMMINS  GmSO'i:i,— Respondent  *  [7  Jan.  1841]. 

Non-user  for  twenty-one  years  does  not  deprive  the  tenants  or  far;aers  of  the  Isle 
of  Man  of  the  right  to  dig  for,  and  raise,  limestone  and  otlier  stones  in  the 
quarry  of  a  tenant,  provided  the  stones,  etc.,  are  for  the  use  of  the  party 
obtaining  them,  or  to  be  employed  by  him  for  the  improvement  of  las  own  or 
neighbour's  estate. 

By  the  Supplemental  Act  of  Settlement  (6th  June  1704)  a  discretionary  power  is 
vested  in  the  Governor  to  allow  the  exercise  of  this  right. 

Previous  to  the  year  1704,  by  the  Common  Law  of  the  Isle  of  Man,  every  landed 
proprietor  possessed  of  property,  on  which  there  was  a  quarry  of  conunon  stone,  was 
bound  to  permit  any  person  to  enter  into  sucli  quarry,  and  to  dig,  raise,  and  carry 
away  such  stones  as  lie  might  require  fur  his  own  use;  he  making  reasonable  com- 
pensation to  the  proprietor  of  the  soil  for  any  damage  occasioned  thereby. 

By  an  Act  of  Tynwald,  passed  a.u.  1703,  and  pronml-[352]-gated  a.d.  1704, 
called  the  Act  of  Settlement,  intituled,  '"  An  Act  for  the  perfect  settling  and  confirma- 
tion of  the  Estates,  Tenures,  Fines,  Rents,  Suits,  and  Services  of  the  Tenants  of  the 
Right  Honourable  James,  Earl  of  Derby,  witliin  the  Isle  of  Man,"  it  was,  among  other 
things,  enacted,  '"  That  all  and  every  the  said  tenants  of  and  within  the  said  Isle, 
and  members  of  the  same,  as  well  all  tenants  in  possession  as  in  reversion  and 
remainder,  particularly  or  generally  named,  mentioned,  or  intended  to  be  parties 
to  the  said  proposals,"  (for  confirming  and  .settling  tiie  tenure  of  lands,  etc.,)  "  and 
not  thereby  excluded,  their  and  every  of  their  respective  heirs  and  a.ssigns  should 
and  might,  from  henceforth  for  ever,  quietly  and  peaceably  have,  liold,  and  enjoy 
all  their  several  and  respective  messuages,  lands,  tenements,  and  hereditaments,  with 
their  and  every  of  their  appurtenances,  to  them  and  their  heirs  severally  and 
respectively,  as  customary  tenants  of  and  within  the  said  Isle,  against  the  said 
James,  Earl  of  Derby,  his  heirs  and  assigns,  and  against  all  and  every  other  person 
or  persons  claiming,  or  to  claim,  from,  by,  or  under  him,  them,  or  any  of  them,  all 
and  singular  the  tenants  within  the  said  Isle,  and  members  of  the  same,  their  heirs 
and  assigns,  and  all  and  every  other  person  and  persons  claiming,  or  to  claim,  from, 
by,  or  under  them,  or  any  of  them,  respectively  and  severally  yielding,  paying, 
performing,  and  doing  unto  the  said  James,  Earl  of  Derby,  his  heirs  and  assigns, 
and  all  and  every  other  the  Lords  of  the  said  Isle  for  the  time  being,  such  yearly 
rents,  boons,  suits,  and  services,  as  hereinliefore  are  mentioned,  and  which  now  are, 
or  heretofore  have  been,  usually  paid  and  performed  ;  and  also  paying  unto  the  said 
James,  Earl  of  Derby,  his  heirs  and  as-[353]-signs,  such  general  and  other  lines 
certain,  as  in  the  said  proposals  are  also  for  that  purpose  particularly  mentioned 
and  expressed  ;  saving  always  unto  the  said  James,  Earl  of  Derby,  liis  heirs  and 
assigns,  and  unto  all  and  every  other  person  and  persons  that  shall  at  any  time  here- 
after become  Lords  of  the  said  Isle,  all  such  royalties,  regalia,  prerogatives,  homage*, 
fealties,  escheats,  forfeitures,  seizures,  mines  and  minerals  of  what  kind  and  nature 
soever,  quarries  and  delfs  of  flag,  slate,  or  stone,  franchises,  liberties,  privileges,  and 
jurisdictions  whatsoever,  as  now  are,  or  at  any  time  heretofore  have  been  invested  in 

*  Present :  Lord  Brougham,  The  Vice-Cliancellor  [Sir  Lancelot  Shadwell],  Mr. 
Justice  Erskine,  and  the  Right  Honourable  Dr.  Lushington. 

143 


Ill  MOORE,  354  CHRISTIAN  V.  GIBSON  [1841] 

the  said  James,  Earl  of  Derby,  or  in  any  of  his  ancestors,  Lords  of  the  said  Isle;  and 
saving  nevertheless  to  all  and  every  person  and  persons,  bodies  politic  and  corporate, 
their  heirs  and  successors  (other  than  the  said  James,  Earl  of  Derby,  his  heirs  and 
assigns),  all  such  actions,  estate,  right,  title,  interest,  use,  trust,  claim  and  demand, 
whatsoever,  in  law  or  in  equity,  as  they  or  any  of  them,  have,  might,  should,  or  ought 
to  have,  of,  in,  to,  or  out  of  the  said  Isle,  or  any  part  thereof  (and  in  such  sort  and 
manner  as  if  this  Act  had  never  been  made) ;  provided  that  such  person  or  persons 
their  heirs,  executors,  and  administrators,  do  yield,  pay,  perform,  and  do  unto  the 
said  James,  Earl  of  Derby,  his  heirs  and  assigns,  and  to  all  and  every  other  the 
Lords  of  the  said  Isle  for  the  time  being,  the  several  yearly  rents,  boons,  suits,  and 
services,  that  have  been  accustomary  and  usually  paid  for  the  estates  which  they, 
or  any  of  them,  should  or  might  make  any  claim  or  title  ;  and  do  also  pay  unto  the 
said  Lord  and  Lords  of  the  said  Isle  for  the  time  being  all  such  fines  certain  for  the 
same  and  in  such  manner  and  form  as  in  the  said  proposals  are  particularly 
mentioned  and  [354]  agreed  unto,  and  not  otherwise:  And  it  is  further  provided. 
That  nothing  in  the  said  saving  shall  impeach,  or  be  prejudicial  to,  or  be  construed 
or  taken  to  impeach  or  be  prejudicial  to  the  settlement  of  the  nature  and  quality 
of  the  estates,  tenures,  fines,  rents,  suits,  and  services,  which  thereby  and  by  the  said 
proposals  are  agreed  upon  and  intended  to  be  enacted,  granted,  and  confirmed, 
anything  in  the  said  saving  to  the  contrary  notwithstanding." 

By  a  Supplemental  Act  of  Tynwald,  promulgated  on  the  same  day,  it  is  recited, 
enacted,  and  declared  as  follows:  — 

"  And  whereas  in  the  saving  part  of  the  said  Act  of  Settlement  it  is  mentioned 
and  declared,  That  all  quarries  and  delfs  of  flag  slate  and  stone  are  reserved  to 
his  Lordship  and  his  heirs,  as  a  royalty  and  prerogative  belonging  to  them,  within 
this  Isle ;  which  part  of  the  said  Act  seems  to  restrain  the  farmers  and  tenants  of 
the  said  Isle  from  digging  and  getting  such  sort  of  common  stone  as  might  be 
necessary  for  building  and  making  of  other  improvements  in  their  estates  and 
tenements  :  Be  it  therefore  enacted,  ordained,  and  declared  by  the  authority  afore- 
said, That  notwithstanding  the  general  words  in  the  said  Act  of  Settlement,  every 
tenant  and  farmer  shall  nevertheless  have  free  liberty  of  digging,  raising,  and  dis- 
posing of  all  sort  of  stone  and  slates  upon  their  respective  tenements,  and  as  has 
been  formerly  accustomed,  so  that  they  be  employed  only  for  their  own  use,  and  for 
the  improvement  of  their  own  and  neighbours'  estates  and  tenements ;  and  that  they 
shall  not  dispose  or  make  merchandise  of  the  same  otherwise,  without  the  license  or 
liberty  of  the  Lord,  or  Governor,  of  the  said  Isle  first  had  and  obtained  for  the 
same ;  and  if  [355]  any  farmer  or  inhabitant,  having  a  quarry  or  quarries  of  lime- 
stone, or  other  common  stone,  on  his  or  their  grounds,  shall  obstinately  refuse  or 
deny  liberty  to  any  other  person  or  persons  to  dig  or  get  such  limestones,  or  other 
stones,  for  the  improvement  of  his  or  their  lands  or  tenements,  or  otherwise,  with- 
out paying  him  a  high  and  unreasonable  consideration  for  the  same,  then,  and  in 
such  cases,  it  shall  and  may  be  lawful  for  the  Governor  of  this  Isle,  for  the  time 
being,  to  interpose,  and  order  that  such  person  or  jjersons  as  stand  in  need  of  such 
limestones,  or  other  stones,  may  dig,  raise,  and  carry  away  as  much  as  will  be 
necessary  for  his  or  their  use,  paying  unto  the  farmer  or  inhabitant,  on  whose 
lands  the  same  shall  be  so  gotten,  such  moderate  and  reasonable  satisfaction  as  the 
Governor  shall  think  fit  to  allow." 

The  Appellant,  William  Christian,  was,  in  right  of  his  wife,  a  customary  tenant 
and  proprietor  of  an  estate  called  Claughbane,  situate  near  the  town  of  Ramsey, 
and  upon  part  of  which  there  was  a  stone  quarry,  the  stones  of  which  were  con- 
sidered of  superior  quality. 

It  appeared,  however,  that  no  stones  had  been  taken  from  this  quarry  since  1814-, 
when  an  order  was  obtained  by  Norris  Moore,  one  of  the  Deemsters  of  the  Isle,  from 
the  then  Lieutenant-Governor,  authorizing  him  to  raise  and  quarry  what  stones  he 
had  occasion  for.     From  tliat  period  the  quarry  had  been  unused. 

In  18-38,  the  Respondent  having  purchased  some  property  adjoining  the  town 
of  Ramsey,  and  Ijeing  desirous  of  erecting  buildings  thereon  and  making  improve- 
ments, applied  to  the  Appellant  to  be  permitted  to  enter  the  quarry,  offering  to 
make   rea.sonable   compensation   for   any  damage  that  might  be   occasioned.     The 
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Appellant  refused;  whereupon  the  RespondcTit  [356]  presented  a  petition  to  that 
effect,  and  with  a  like  offer,  to  the  Lieutenant-Governor. 

The  Petition  eame  on  in  Marcii  1S31),  when  Advocates  were  heard  on  both  aides, 
and  witnesses  examined. 

It  appeared  from  the  evidence  that  the  cpiarry  was  an  ancient  quarry,  though 
it  had  not  been  worked  for  upwards  of  twenty  years;  that  the  road  to  it  had  from 
that  time  been  shut  up,  and  trees  planted  thereon;  and  that  no  access  could  be 
obtained  without  injuring  the  trees.  The  Court,  however,  was  of  opinion,  and 
ordered,  that  the  Petitioner  should  be  entitled  to  dig,  quarry,  raise,  and  carry 
away,  such  quantity  of  stones  as  he  might  liave  occasion  for,  and  to  carry  and  draw 
the  stones  on  the  road  in  the  Petition  mentioned  ;  and  the  coroner  of  the  district 
was  ordered  forthwith  to  remove  all  and  every  obstruction  upon  the  road,  the 
Court  reserving  the  question  of  compensation  for  such  damage  as  the  Petitioner 
might  commit,  for  further  consideration. 

The  present  Appeal  was  from  this  Judgment. 

Tiie  Respondent  produced  at  the  liearing,  and  printed  in  his  Appendix,  two  pre- 
cedents of  similar  Orders,  taken  from  tlie  Exchequer  Book  of  the  Island,  upon  peti- 
tions similar  to  that  presented  by  him  in  the  Court  below  :  the  first  being  the  Order 
already  referred  to,  made  in  favour  of  Deem.ster  Moore  in  1814,  and  the  second 
the  record  of  the  final  judgment  of  the  House  of  Keys,  upon  a  similar  application 
by  Charles  Scott,  to  quarry  on  the  land  of  one  Calcott  Haywood. 

The  Attorney-General  (Sir  John  Campbell),  and  Mr.  J.  Parker,  for  the  Appel- 
lant.— The  first  question  is,  whether  this  is  or  not  a  quarry  within  the  true  mean- 
ing of  the  Act  of  1703.  By  the  [357]  Act  of  Settlement  of  1704  (Mills'  Statute  Law 
of  the  Isle  of  Man,  163),  among  the  royalties  and  prerogatives  reserved  to  the  Lord 
and  his  heirs,  are  "  all  mines  and  minerals,  quarries  and  delfs  of  flag,  slate,  or 
stone."  By  the  subsequent  Act  of  the  same  year,  explanatory  of  the  previous  one, 
it  is  enacted  (Mills'  Stat.  176),  that  notwithstanding  the  reservation  in  the  Act  of 
Settlement,  every  tenant  or  farmer  .shall  neverthfless  have  free  liberty  of  digging, 
raising  and  disposing  of  all  sort  of  stone  upon  their  tenements,  as  they  had  been 
formerly  accustomed,  so  that  they  be  employed  only  for  their  own  use,  and  for 
the  improvement  of  their  own  and  neighbours'  estates,  but  that  they  shall  not  dis- 
pose or  make  merchandize  of  the  same  without  the  license  of  the  Lord  ;  and  if  any 
farmer  or  tenant  should  obstinately  refuse,  the  Governor  of  the  Isle  for  the  time 
being  may  order  him  or  them  who  stand  in  need  of  such  .stone  to  dig,  raise  and 
carry  away  such  stone,  paying  for  such  a  moderate  satisfaction.  Now  some  rea.son- 
able  construction  must  be  put  upon  this  Act;  it  cannot  be  contended  that  any  person 
may  break  a  quarry  or  take  stone  from  parts  where  no  stone  has  been  before  taken, 
or  dig  or  raise  stone,  unless  there  is  an  existing  quarry,  otherwise  houses,  streets, 
or  churches  might  be  pulled  down  on  the  petition  of  parties  requiring  to  dig  for 
stone,  etc.,  and  at  the  option  of  the  Governor.  This  never  could  have  been  intended. 
But  the  expression  in  the  Act  is  "obstinately  refuse:"  suppose,  therefore,  the  Re- 
spondent to  have  the  right  insisted  on,  he  must  prove  an  obstinate  resistance  on 
the  Appellants'  part,  whereas  we  are  shown  to  refuse  because  the  opening  the  quarry 
is  impracticable.  Again,  by  the  construction  put  upon  these  acts  by  the  Court 
below,  no  quari-y  can  [358]  ever  be  shut  up.  This  we  submit  is  repugnant  and  in- 
consistent to  law,  and  with  the  due  enjoyment  of  property  intended  to  be  provided 
for  by  these  Acts ;  here  what  formerly  constituted  the  quarry  in  the  Claughbane 
estate  had  for  more  than  twenty-one  years  ceased  to  be  used  as  a  quarry,  and  there 
is  not  at  this  time  any  quarry  upon  the  land  of  the  Appellants,  within  the  meaning 
of  the  Act. 

By  the  Common  Law  of  the  Isle,  the  longest  period  of  limitation  is  twenty-one 
years,  35  Eliz.  1593  (Mills'  Stat.  76);  an  undisturbed  adverse  possession  of  real 
estate  for  a  period  of  twenty-one  years  gives  to  the  party  who  has  had  such  posses- 
sion, a  valid  and  indefeasible  title.  By  the  English  law,  there  is  no  express  enact- 
ment, when  a  right  of  common  shall  cease.  But  in  Hawke  v.  Bacon  (2  Taunt.  155), 
it  was  held  that  twenty  years  adverse  possession  of  a  waste  enclosed,  was  a  bar  to 
the  entry  of  a  commoner  ;  and  in  Creach  v.  Wilmot  (2  Taunt.  160),  Chief  Justice 
Lee  says,  "  There  is  no  difference  between  the  Lord  of  a  Manor  and  a  Commoner. 
The  Lord  could  not  have  brought  ejectment  after  twenty  years'  possession." 
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The  result  in  this  case,  therefore,  is,  that  there  has  been  a  quarry,  but  in  1814 
it  was  shut  up,  and  trees  jilanted  in  the  quarry  ground,  which  have  remained 
from  that  period  undisturljed,  and  have  now  attained  a  considerable  growth  :  are 
these  trees  to  be  cut  down  at  the  instance  of  the  Respondtiit,  who  does  not  show  in 
himself  any  sufficient  title  to  dig  stones  in  the  alleged  quarry?  The  law  of  the 
Isle  of  Man  evinces  great  jealousy  of  foreigners,  9  Heni:y  V.  U22  (Mills'  Stat.  U); 
the  Respondent  is  not  a  native  of  the  [359]  Island.  The  order  itself  too,  if  well 
founded,  is  bad  in  form, — no  provision  is  made  for  the  damage  to  be  done  by  open- 
ing the  quarry:  the  petition  only  extends  to  an  offer  to  compensate  for  specified 
damage:  that  may  be  but  a  trivial  part  of  the  real  loss  su.stained  by  the  Appellant 
in  re-opening  this  quarry.  The  precedents  produced  now  for  the  first  time  by  the 
Respondent  do  not  vary  the  case ;  the  decisions  are  of  too  recent  date  to  be  entitled 
to  any  weight  as  authorities,  and  not  having  been  made  on  appeal,  cannot  be  con- 
sidered highiT  than  as  submissions  of  the  parties  to  the  claim  of  the  Petitioners ; 
they  are  rather  in  the  nature  of  awards  by  the  Lieutenant-Governor  than  judicial 
decisions. 

Mr.  Serjeant  Merewether,  and  Mr.  James  Campbell,  for  the  Respondent.— The 
tenure  of  the  land  in  the  Isle  of  Man  is  analogous  to  our  customary,  or  copyhold 
tenure  :  the  Act  of  Settlement  defines  the  rights  between  the  Lord  and  his  tenants. 
The  subsequent  Act  passed  in  the  same  year  not  only  recognizes  the  public  right 
to  quarry  stones,  but  dir.  cts  the  course  to  he  pursued  by  the  party  requiring  the 
stone,  in  case  of  a  refusal  by  the  owner  of  the  quarry.  This  Act  is  declaratory:  it 
is  therefore  reasonable  to  suppose  it  declaratory  of  the  Common  Law  of  the  Isle, 
and  is  well  adapted  to  simple  people  too  poor  to  obtain  stone,  if  at  any  expense, 
the  object  being  to  promote  the  buildings  and  improvements  on  the  Island.  The 
public  right  is  however  a  qualified  right;  for  according  to  the  Act,  the  necessity 
must  be  such  as  the  party  requires  for  his  own  use,  and  the  permission  is  at  the  dis- 
cretion of  the  Governor;  this  condition  gives  sufficient  security  against  [360] 
pulling  down  houses  or  streets:  indeed,  it  is  not  reasonable  to  suppose  that  any 
tenant  would  take  stone  at  the  risk  of  paying  for  such  extensive  damages. 

With  regard  to  the  limitation  of  the  "action,  the  Act  of  Elizabeth  [35  Eliz.  1593, 
Mills'  Stat.  76]  do'^s  not  apply.  We  submit  that,  subject  to  the  power  of  the 
Governor  of  the  Isle  for  the  time  being  to  refuse,  the  rule  is,  once  a  quarry  always 
a  quarry.  Tlie  Act  of  limitation  is  founded  on  the  presumption  of  law,  that  a 
party  has  a  right,  and  does  not  enforce  it ;  but  this  is  not  a  right  which  can  be 
waived  by  length  of  time,  because  the  right  only  accrues  from  the  time  the  necessity 
commences,  the  act  so  states  it  "  for  his  own  use,"  lapse  of  time  and  non-user,  there- 
fore, is  no  bar  to  the  right  of  the  tenant.  The  position  assumed  by  the  Appellant, 
that  if  a  quarry  is  once  shut  up,  it  cannot  be  re-opened,  is  untenable.  Put  the 
case  of  a  party  using  a  quarry,  and  then  shutting  it  up,  is  the  party  in  possession 
to  have  the  benefit  of  his  act?  For  by  placing  a  building  over  the  road,  he  might 
succeed  in  shutting  up  the  quarry  altogether,  and  preventing  the  tenants  of  their 
Common  Law  right  to  raise  the  stone.  The  objection  to  the  Respondent  because 
not  a  native  of  the  Lsland  is  also  untenable :  he  is  a  tenant  on  the  Rolls,  and  entitled 
as  such  to  participate  in  the  rights  exercised  by  the  tenants.  There  is  no  qualifica- 
tion in  the  statutes  of  the  Lsle  as  to  residence  ;  many  foreigners  are  possessed  of 
property,  and  in  the  enjoyment  of  all  the  rights  of  natives  of  the  Island.  The 
precedents  taken  from  the  Exchequer  Book  of  1813  and  1831  show  this  sort  of  claim 
to  be  of  frequent  occurrence,  and  the  absence  of  any  in.stance  of  the  order  of  the 
Lieutenant-Governor  being  disputed,  is  a  proof  that  such  a  right  as  that  contended 
for  by  the  Respondent  exists. 

[361]  Lord  Brougham.— Their  Lordships  are  of  opinion  that  the  Appellants 
must  be  considered  as  persons  having  a  quarry  within  the  meaning  and  intendment 
of  the  Act  of  1704,  and  we  see  no  reason  to  sui)iiose  that  an  unsound  discretion  has 
been  exercised  by  the  Lieutenant-Governor  in  tiie  order  made  upon  the  Respondents' 
Petition.     The  order  of  the  Court  below  must,  therefore,  be  affirmed,  with  costs. 

[Mews'  Dig.  tit.   ISLE  OF  MAN,   2.   Le(:isl.\tore,  Laws  and  Customs  ;  also  tit. 
LIMITATIONS  (STATUTES  OF),  B.  I.  Construction.] 
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ON  APPEAL  FI{OM  THE  COLONY  OF  SIEliUE  LKONK. 

MAGNUS  SMITE— Appellant;   THE  JUSTICES  OF  SIERRE  LEONE.— 
ResjJondeiUs  *  [Jan.  8,   1841]. 

An  Order  of  the  Recorder's  Court  in  the  Colony  of  Sierre  Leone,  disbarring  and 
striking  off  from  tlie  Roll.s  a  practitioner  of  tliat  Court,  for  alleged  con- 
tumelious conduct,  on  Appeal  reversed  and  rescinded. 

Semble.  A  tine  imposed  by  a  Court  of  Record  for  contempt  of  Court  cannot  be 
remitted  by  this  Court  on  Appeal. 

This  was  an  Appeal  against  three  several  Orders  made  by  the  Judges  of  the 
Court  of  the  Recorder  of  Freetown,  in  Sierre  Leone,  by  which  the  Appellant,  a  prac- 
titioner duly  admitted  to  practise  in  the  Colony,  had  been  fined,  iuijirisoned,  dis- 
barred, and  struck  off  the  rolls  of  the  Court,  and  ordered  to  pay  certain  costs  under 
the  following  circumstances:  — 

In  the  year  18-35,  the  Appellant,  Mr.  Smith,  in  his  [362]  character  of  Attorney 
and  Advocate,  was  engaged  on  behalf  of  the  Defendant  in  a  suit  wherein  Henry 
Edward  Harper  was  Plaintiff,  and  Philip  Hillier  Defendant.  The  action  was 
brought,  among  other  things,  to  recover  the  amount  of  certain  goods,  and  was  tried 
in  the  Recorder's  Court  of  Freetown,  on  the  2 1st  of  October  1835,  before  Mr.  Rankin, 
the  then  Chief  Judge,  and  Mr.  .Salter,  one  of  the  Assistant  Judges  of  the  colony,  and 
a  jury  empannelled  in  the  customary  manner. 

During  the  trial,  objections  were  taken  by  the  Appellant  to  the  admission  of 
certain  evidence  tendered  by  the  Plaintiff  as  being  inadmissible,  which,  after  argu- 
ment, were  allowed.  The  Judge,  however,  in  summing  up,  left  the  evidence 
objected  to,  to  the  jury,  in  consequence  of  which  the  jury  gave  a  verdict  against 
the  Appellant's  client  for  a  larger  amount  than  they  would  otherwise  have  done. 

On  the  14th  of  NovembLT  1835,  the  Appellant,  according  to  the  practice  of  the 
Court  of  the  Recorder  of  Sierre  Leone,  served  the  Chief  and  Assistant  Judge,  and 
the  opposite  party's  Attorney  and  Advocate,  with  notice  of  motion  for  a  new  trial, 
upon  the  ground  of  misdirection  by  the  Judge  on  the  points  objected  to  at  the  trial. 

On  the  18th  of  November,  the  Appellant  moved  and  obtained  a  rule  Nisi,  to 
show  cause  why  a  new  trial  should  not  be  liad.  This  rule  was  granted  by  the  same 
Judges  who  had  presided  at  the  trial. 

The  rule  came  on  for  argument  on  the  23rd  of  December  1835,  before  the  Court 
of  the  Recorder  of  Freetown,  which  consi.sted  of  the  Chief  Justice,  Mr.  Rankin,  and 
the  two  Respondents,  Major  Blenkarne  and  Mr.  Lewis,  the  Assistant  Judges,  when 
the  Appel-[363]-lant  urged  the  grounds  of  his  application,  but  being  interrogated 
by  the  Chief  Judge  as  to  the  particular  words  he  used  in  directing  the  jury,  and 
required  to  give  his  answer  in  a  particular  form,  which  he  respectfully  declined, 
he  was  ordered  to  be  fined  in  the  sum  of  £20,  and  committed  to  the  custody  of  the 
Sheriff  till  the  fine  was  paid.  Under  this  order  the  Appellant  remained  in  confine- 
ment in  the  common  gaol  of  the  Court  for  a  fortnight. 

No  decision  was  at  this  time  made  upon  the  application  for  a  new  trial;  but  on 
Wednesday,  the  30th  of  December,  the  Court,  in  the  absence  of  the  Appellant,  (he 
being  in  prison.)  discharged  the  rule,  with  costs,  which  were  ordered  to  be  paid  by 
him  personally,  unless  an  exculpatory  affidavit  was  filed  by  him  before  the  nest 
sittings  of  the  Court. 

^  On  the  same  day,  the  Court  made  an  Order,  directing  the  Appellant  to  file  an 
afiidavit  before  the  next  Saturday.  This  order  was  served  upon  him  in  prison,  and 
at  nine  o'clock  on  Saturday  evening,  the  day  on  which  he  was  limited  to  make  his 
defence,  he  transmitted  to  the  Clerk  of  the  Court  an  affidavit  in  reply,  with  a  note, 
informing  the  oflScer  of  tlie  Court  of  his  inability  to  swear  to  the  affidavit,  by  reason 
of  his  being  in  close  custody,  and  requesting  tha't  the  Chief  Justice  would  be"  pleased 
to  appoint  the  clerk,  or  some  other  person,  a  commissioner,  for  the  purpose  of 
enabling  him  to  be  sworn  to  such  aflSdavit. 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  [Sir  Lancelot  Shadwell],  Mr. 
Justice  Erskine,  and  the  Right  Honourable  Dr.  Lushington. 
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No  notice  w;is  taken  of  this  application,  or  of  tlie  receipt  of  the  affidavit  by  the 
Clerk  of  the  Court  until  Monday  afternoon,  when  the  Apjjellant  was  informed,  by  a 
letter  from  that  officer,  that  the  Court  had  refused  his  application  respecting  the 
swearing  of  his  affidavit,  but  that  an  application  to  the  Court  the  following  [364] 
morning  might  perhaps  be  attended  to.  The  Appellant  accordingly  addressed  a 
letter  on  the  following  day  to  the  Clerk  of  the  Court,  requesting  to  be  informed 
whether  he  was  at  liberty  to  attend  the  Court  for  the  purpose  of  being  sworn  to  his 
affidavit.  No  notice  was  taken  of  this  second  application,  nor  was  he  then  sworn 
to  the  contents  of  the  affidavit,  but  on  the  same  day  he  was  served  with  a  rule  to 
show  cause  why  he  should  not  be  struck  oft  the  roll  of  the  practitioners  of  the  Court. 
The  rule  was  subsequently  amended  by  the  Court  of  its  own  accord,  directing  certain 
further  words  to  be  inserted,  and  the  time  therein  enlarged. 

On  the  7th  of  January  18-36,  the  Appellant  obtained  his  discharge  from  prison 
by  payment  of  the  fine  inflicted  on  him  by  the  order  of  the  23rd  of  December  1835, 
and  immediately  procured  the  affidavit  which  had  been  previously  made  by  him, 
and  tendered  to  the  Court  before  the  Order  Nisi  tor  striking  him  off  the  rolls  had 
been  made,  and  also  a  further  affidavit,  in  opposition  to  that  rule,  to  be  sworn. 

The  Appellant  appeared  at  the  next  sitting  of  the  Court,  on  Monday,  the  11th 
of  January  1836,  the  Court  being  then  composed  of  the  Chief  Justice,  Mr.  Rankin, 
and  the  Respondents,  Major  Blenkarne  and  Mr.  Lewis,  as  Assistant  Judges,  and 
showed  cause  against  making  the  rule  absolute.  The  Court,  however,  on  the  loth 
of  January,  made  an  order,  directing  the  Appellant  to  be  struck  off  the  rolls  of  the, 
practitioners  of  the  Court. 

Against  this  order  the  Appellant  presented  a  Petition  of  Appeal  to  Her  Majesty 
in  Council.  The  Petition  being  against  a  personal  grievance,  was  presented  through 
the  Secretary  of  State,  and,  after  con-[365]-siderable  delay,  by  an  Order  in  Council 
of  the  5th  of  March  1840,  it  was  referred  to  the  Judicial  Committee  of  the  Privy 
Council. 

Mr.  Rankin,  the  Chief  Justice,  died  some  time  in  August  1839.  The  other 
Respondents,  Major  Blenkarne  and  Mr.  Lewis,  put  in  printed  Cases,  purporting 
to  be  answers  to  the  Appellant's  Petition,  but  which  were  not  upon  oath,  or  verified 
by  any  evidence. 

The  allegations  of  the  Petition,  as  above  stated,  were  supported  by  affidavits  of 
the  Petitioner,  and  copies  of  the  notices  of  motion,  and  minutes  of  the  proceedings, 
and  orders  made  in  the  Court  of  Sierre  Leone,  were  produced  by  the  Appellant. 

On  the  23rd  of  May  1840,*  the  Petition  came  on  for  hearing,  but  was  postponed 
on  the  application  of  the  Respondents'  solicitor,  and  ordered  to  stand  over,  to 
enable  them  to  obtain  certain  evidence,  alleged  to  be  important  to  their  defence, 
and  which  it  was  stated  could  not  be  obtained  previously. 

This  evidence  consisted  of  the  affidavits  of  the  solicitor  of  the  Plaintiff  in  the  cause 
of  Harper  v.  HiUier,  and  of  Lieutenant-Colonel  Campbell,  a  former  Governor  of  the 
colony.  The  first  admitted  the  general  facts  and  circumstances  of  the  case  as  stated 
in  the  Appellant's  petition,  but  gave,  as  it  appeared,  an  exaggerated  account  of  the 
Appellant's  manner  and  address  to  the  Chief  Justice,  on  moving  for  a  new  trial, 
and  which  constituted  the  offence  for  which  he  was  fined,  imprisoned,  and  disbarred. 

The  second  was  an  affidavit  by  the  late  Lieutenant-Governor,  without  pretend- 
ing to  specify  any  particular  [366]  act  or  offence,  was  only  inculpatory  of  the 
Appellant,  and  did  not  affect  the  merits,  of  which  the  Appellant  was  necessarily 
ignorant. 

The  Appellant  filed  affidavits  sworn  by  himself  in  answer  to  the  allegations  con- 
tained in  the  affidavit  of  the  Plaintiff's  solicitor,  and  produced  also  the  affidavits 
of  Lieutenant-Colonel  Alexander  Findlay,  a  former  Governor,  and  Commander 
of  the  Forces  at  Sierre  Leone ;  of  Lieutenant-Colonel  Alexander  Eraser,  formerly 
Commander  of  the  Forces,  and  for  many  years  a  resident  in  the  colony;  Cajitain 
Alexander  Findlay  and  Captain  William  Lardner,  both  of  Her  Maje.sty's  service, 
and  for  some  time  residents  in  Sierre  Leone, — in  refutation  of  the  statements  con- 

*  Present;  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
Sir  Herbert  Jenner. 
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tiiined  in  the  affidavit  of  Lieutenant-Colonel  Campbell,  and  in  respect  of  the  character 
and  hearing  of  the  Appellant. 

No  affidavits  were  filed  by  the  Respondent  in  reply,  and  upon  this  evidence  the 
case  came  on   for  hearing. 

Sir  William  FoUett,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Appellant,  con- 
tended that  the  course  taken  by  the  Api)ellant  in  objecting  to  the  evidence  given 
at  the  trial  of  the  cause  of  Harper  v.  Hillier,  and  moving  the  Court  of  the  Recorder 
for  a  new  trial,  on  the  grounds  stated  in  liis  notice  of  motion,  was  in  strict  accord- 
ance with  the  law  and  practice  of  her  Majesty's  Courts,  as  administered  in  this 
country  and  in  the  colony  of  Sierre  Leone ;  and  cited  Dixon  v.  Yates  (7  Barn,  and 
Add.  313),  and  Tatham  v.  Wright  (2  Russ.  and  Myl.  145),  and  after  examining 
the  proceedings  and  evidence,  and  commenting  on  the  affidavits,  they  insisted  that 
the  treatment  of  the  Appellant  by  the  Court,  in  fining,  [367]  imprisoning,  and 
imposing  upon  him  the  payment  of  costs,  and  subsequently  striking  him  oft'  the  roll 
of  practitioners  of  the  Court,  was  unjust,  illegal,  and  oppressive,  wholly  unwarranted 
by  the  circumstances  of  the  case,  and  not  only  entailing  a  grievous  and  irrepar- 
able injury  upon  him,  but  calculated  to  impair  and  bring  into  disrepute  the  due 
administration  of  justice  in  the  colony. 

Mr.  Hoggins,  for  the  Respondents,  insisted  that  the  orders  and  proceedings 
against  the  Petitioner  were  legal  and  proper,  and  ought  not  to  be  rescinded : 
and,  on  behalf  of  the  Respondent  Lewis,  he  contended  that  having  taken  no  part 
in  the  previous  proceedings  complained  of,  though  present,  and  constituting  part 
of  the  Court,  at  the  time  the  order  was  made  for  striking  the  Petitioner  oft"  the 
rolls  of  the  practitioners,  he  was  improperly  implicated  and  named  in  the  Appellant's 
Petition  :  and  he  contended  that  the  same  ought  tO'  be  dismissed,  with  costs.  He 
cited  Exp.  Elsam.  (3  Barn,  and  Cress.  597). 

Lord  Brougham'. — Their  Lordships  have  fully  considered  the  whole  of  the 
evidence  before  them  in  this  case,  and  have  attended  also  to  everything  that  has 
been  urged  by  counsel  on  both  sides  witli  great  anxiety,  in  consideration  of  the 
nature  and  circumstances  of  the  case.  They  are  clearly  of  opinion  that  the  order 
for  striking  Mr.  Smith  oft  the  rolls  was  without  any  foundation  whatever,  ought  not 
to  have  been  made,  and  must  he  rescinded.  They  are  however  of  opinion  that  they 
can  make  no  order  respecting  the  fine  imposed  liy  the  [368]  Court  below  upon  Mr. 
Smith,  but  their  Lordships  are  clearly  of  opinion,  upon  the  whole  of  the  evidence  in 
this  cause,  that  there  is  nothing  whatever  to  afifect,  in  any  respect,  the  character 
of  Mr.  Smith.     Upon  the  costs  here  they  can  make  no  order. 

Mr.  Moore. — Your  Lordships'  Judgment  will  reinstate  Mr.  Smith  in  his  practice 
in  Sierre  Leone,  with  an  unimpeached  character,  which  is  all  we  are  anxious  for. 

[Mews'  Dig.  tit.  COLONY,  III.  Appealj^  to  Privy  Council,  1.  Whe7M  an  appeal  lies 
generally,  3.  Leave  to  appeal.  Considered  in  M'Dermott  v.  British  Guiana 
{Judges  of),  1868,  L.R.  2  P.C.  363,  361,  5  Moo.  P.C.  (N.S.)  466;  and  see  Smith 
V.  Sierra  Leojie  (Justices  of),  1848,  7  Moo.  P.C.  175;  Iiai?iy  v.  Sierra  Leone 
(JJ),  1852-53,  8  Moo.  P.C.  47;  and  note  to  Antiqua  (Justices  of),  In  re,  1830,  1 
Kuapp,  269.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT  BOMBAY. 

EDWARD  COBB  MORGAN,  CHARLES  AUGUSTUS  WEST,  JAMES  PATCH, 
JOHN  PASCAL  LARKINS,  EDWARD  ARMITAGE,  AND  HENRY  ALDERSON 
WOODROIJ^'E,— Appellants;  GEORGE  WILLIAM  l.¥.Y,CB.,— Respondent  * 
[Feb.  12  and  Dec.  3,  1841]. 

*  Present :   Lord   Brougham,   Lord   Campbell,   Mr.   Justice   Erskine,   and   the 
Right  Hon.  Dr.  Lushingtqn. 
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Heard  Exparte. 

The  Supreme  Court  of  Judicature  at  Bombay  lias  no  power  to  admit  persous  as 
Attornies  and  Solicitors  to  practise  in  the  Courts  there,  except  such  as  are 
qualified  in  the  manner  pointed  out  by  the  Bombay  Charter  and  Letters 
Patent  of  1823,  establishing  the  Court — viz.,  those  who  have  been  admitted 
Attornies  or  Solicitors  in  one  of  the  Courts  at  Westminster,  or  were  practising 
in  the  Recorder's  Court  at  Bombay,  at  the  time  of  the  publication  of  that 
Charter  [3  Moo.  P.C.  380]. 

Settihle.  Wiero  a  matter  lias  been  referred  by  Her  Majesty  to  the  Judicial 
Committee,  which  is  not  strictly  an  appealable  grievance,  their  Lordsliips 
may,  under  the  reservations  contained  in  the  3rd  and  Ith  Wm.  IV.,  c.  11, 
advise  Her  Majesty  to  grant  the  Petitioner  leave  to  appeal  [3  Moo.  P.C. 
374-5]. 

This  was  an  Appeal  respecting  the  admission  of  parties  to  practise  as  Attornies 
or  Solicitors  in  the  Supreme  Court  of  Bombay,  and  involved  the  authority  [369] 
of  the  Judges  of  that  Court  to  make  an  Order  for  their  admission  after  having  served 
for  three  years  with  an  Attorney  in  India,  without  any  previous  service  in 
England. 

By  the  Charter  and  Letters  Patent  constituting  the  Supreme  Court  at  Bombay 
made  by  his  late  Majesty  George  IV.,  under  the  authority  of  Geo.  IV.,  c.  71,  the 
Judo-es  of  the  Supreme  Court  were  authorized  and  empowered  to  prove,  admit 
and  enrol  as  Advocates  and  Attornies,  such  and  so  many  persons  as  might  be 
bona  fide  practising  as  such  in  the  Court  of  the  Recorder  at  Bombay,  at  the  time 
of  the  publication  of  the  Charter  ;  and  also  as  Advocates,  such  and  so  many  persons, 
having  been  admitted  Barristers-at-law,  in  England  or  Ireland  ;  and  as  Attornies, 
such  and  so  many  persons,  having  been  admitted  Attornies  or  Solicitors  in  one 
of  His  Majesty's  Courts  at  "Westminster,  as  might  to  the  said  Court  appear  fit, 
according  to  such  rules  and  qualifications  as  the  said  Court  should  for  that  purpose 
make  and  declare  ;  to  act  as  well  in  the  character  of  Advocate  as  of  Attornies  in 
the  said  Court ;  and  it  was  also  expressly  declared,  that  no  other  person  or  persons 
whosoever  should  be  admitted  to  appear  and  plead,  or  act  in  the  Supreme  Court 
for  and  on  behalf  of  any  suitors :  and  it  was  further  provided  that  no  person,  other 
than  the  persons  bona  fide  practising  as  Advocates  or  Attornies  in  the  Court  of  the 
Recorder  at  Bombay  at  the  time  of  the  publica-[370]-tion  of  the  Charter,  should  be 
capable  of  being  admitted  or  enrolled,  or  of  practising  in  the  said  Court,  without 
the  license  of  the  East  India  Company  for  that  purpose  first  had  and  obtained. 

On  the  13th  of  November  1834,  the  Supreme  Court  of  Judicature  at  Bombay 
made  and  publislied  the  following  Order:  — 

"  Any  person  desiring  to  be  admitted  as  an  Attorney,  Solicitor  or  Proctor,  shall 
produce  a  certificate  of  his  having  been  admitted  an  Attorney  or  Solicitor  in  one  of 
his  Majesty's  Courts  at  Westminster,  or  of  liis  having  served  a  regular  clerkship 
of  three  years  to  an  Attorney  or  Solicitor  of  one  of  the  Supreme  Courts  in  India, 
and  also  a  certificate  of  his  good  character  and  ability,  signed,  in  the  first  case, 
by  the  master  with  whom  he  shall  have  served  his  clerkship  in  England,  and  also 
by  one  of  the  principal  officers  of  His  Majesty's  said  Courts;  and  in  the  second  case, 
by  the  master  with  whom  he  shall  have  served  his  clerk.ship  in  India,  and  also  by  one 
of  the  principal  officers  of  the  Supreme  Court  at  the  Presidency  where  such  clerk- 
ship shall  have  been  served." 

This  Order  was  similar  to  one  made  by  the  supreme  Court  of  Madras,  which  had 
been  approved  by  the  Chief  Justice  at  Calcutta. 

The  Appellants,  who  were  Attornies  and  Solicitors,  duly  admitted  and  enrolled 
in  the  Supreme  Court  at  Bombay,  and  practising  tliere,  each  of  them  having  been 
previously  admitted  an  Attorney  of  one  of  the  Superior  Courts  at  Westminster, 
presented  a  Memorial  to  His  late  Majesty  against  the  above  Order,  as  being  in 
contravention  of,  and  against  the  express  terms  of  the  Charter.  The  Memorial 
was  referred  to  the  Board  of  Control,  and  some  correspondence  took  [371] 
place  between  the  Government  and  the  Judges  of  the  Supreme  Court,  but  no  ])ro- 
ceedings  were  taken  upon  it:  nor  was  any  opinion  given  by  the  law-officers  of  the 
Crown  or  by  the  Privy  Council  upon   its  validity.     The  Judges  of  the  Supreme 
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Court,  were,  liowever,  directed  by  the  Home  authorities  to  address  themselves,  should 
they  deem  it  iidvL-^alile  on  the  subject,  to  tlie  Legislative  Council  of  India. 

On  the  .'iOth  of  November  18:57,  the  Hespondent  (who  had  not  been  admitted 
an  Attorney  or  Solicitor  in  eitlier  of  the  Courts  at  Westminster)  presented  a 
petition  to  the  Supreme  Court  at  Bombay,  praying  to  be  admitted  an  Attorney, 
Solicitor  and  Proctor  of  that  Court.  Tlie  petition  was  accompanied  by  a  certificate 
of  the  registry  of  his  articles  of  clerkship  for  three  years  with  Uenry  Collins,  a 
Solicitor  of  the  Supreme  Court  of  Bombay,  and  a  certificate  of  service  under  those 
articles,  and  one  of  good  character  and  aliility  from  his  late  master;  and  also  from 
Henry  Roper,  clerk  of  the  Crown  at  Bombay,  and  from  Daniel  Bowden  Smith, 
Prothonotary  and  Registrar  of  the  Supreme  Court. 

On  the  21st  of  December  1837,  an  order  was  made  by  the  Chiei  Justice  (Sir 
Herbert  A.  D.  Compton),  in  vacation,  for  the  admission  of  the  Respondent  to  practise 
as  an  Attorney,  Solicitor,  and  Proctor  of  the  said  Court.  , 

On  the  23rd  of  February  1838,  a  motion  was  made  in  the  Supreme  Court,  on 
the  affidavit  of  the  Appellants,  for  a  rule  to  show  cause  why  the  said  order  should 
not  be  discharged,  and  why  the  name  of  the  Respondent  should  not  he  struck  off  the 
rolls  of  the  said  Court;  the  motion  was  supported  by  an  affidavit  of  the  facts  above 
stated,  and  cause  was  sliown  on  behalf  of  the  Respondent  in  the  first  instance,  and 
the  [372]  Court  having  taken  time  to  consider,  on  the  28th  of  February  1838  re- 
fused the  motion. 

The  Appellants  petitioned  for,  and  obtained  leave  from  the  Supreme  Court, 
to  appeal  against  the  above  order  and  admission  of  the  Respondent,  to  Her  Majesty 
in  Council,  the  Prothonotary  of  the  Court  being  ordered  to  transmit  with  the  pro- 
ceedings the  original  memorial  presented  by  the  Appellants  against  the  order  of 
the  Judges  of  the  supreme  Court  of  the  13th  of  November  1831,  with  the  following 
minutes  of  the  Judges  of  the  Supreme  Court  annexed  to  the  memorial,  and  to  whicli 
they  referred  as  the  ans'wer  of  the  Court  to  the  present  appeal.  The  minutes  were 
as  follows: — "  The  jurisdiction  of  the  Supreme  Courts  in  India  having  been  declared 
by  the  legislature  to  be  equal,  and  a  rule  respecting  the  future  admission  of  Barrister.s 
and  Attornies  having  been  made  and  published  liy  the  Supreme  Court  at  Madras, 
after  having  been  approved  of  by  the  Chief  Justice  at  Calcutta,  it  was  deemed  ex- 
pedient to  frame  and  publish  a  rule  precisely  similar  for  the  admission  of  Barristers 
and  Attornies  in  the  Supreme  Court  at  Bombay. 

"  The  rule,  so  far  as  it  is  applicable  to  Attornies,  has  been  complained  of  by  seven 
of  the  members  practising  at  Bombay,  in  a  petition  which  is  about  to  be  trans- 
mitted to  His  Majesty  in  Council,  and  I  deem  it  necessary  to  submit  these  observa- 
tions, that  they  may  accompany  the  rule  to  the  authorities  in  England. 

"  Considering  the  different  branches  of  jurisdiction  that  the  Court  is  required 
to  exercise,  that  most  of  the  suitors  at  Bombay  are  either  natives  of  the  island, 
or  persons  who  cannot  speak  or  understand  the  English  language,  and  that  Hindoos 
and  Mahomedans,  in  matters  of  contract  and  inheritance,  are  respectively  [373] 
entitled  to  have  their  own  laws  administered,  it  may,  I  conceive,  be  expected  that 
persons  who,  during  three  years,  may  learn  the  practice  of  the  Court  in  its  different 
jurisdiction,  who  may  require  a  knowledge  of  the  language  of  the  natives  of  Bombay, 
and  who  may  thereby  and  otherwise  become  acquainted  with  their  character,  laws, 
and  usages,  will,  if  in  other  respects  duly  qualified  in  conformity  with  the  rule, 
and  if  admitted  as  Attornies,  be  enabled  to  conmiunicate  directly  with  the  native 
suitors,  to  comprehend  and  to  explain  to  them  their  rights  and  liabilities,  to  prevent 
unnecessary  or  vexatious  proceedings  in  Court,  and  to  conduct  such  as  may  be 
necessary  or  unavoidable  in  the  quickest  and  least  expensive  manner  :  such  persons 
by  sympathizing  with  the  interests,  acquire  the  confidence  of  the  jiative  community, 
and  therefore  tend  to  arrest  the  progress  of  that  dilatory  and  ruinous  litigation 
which  has  been  long  complained  of  at  Bombay. 

"  In  forming  my  opinion  respecting  the  expediency  of  adopting  and  of  adhering 
to  the  part  of  the  rule  conqjlained  of,  I  have  been  in  some  degree  influenced  by 
the  experience  which  I  have  derived  from  long  practice  at  the  bars  of  Calcutta  and 
Madras.  I  Iselieve  that  two-thirds  of  the  Attornies  who  have  practised  in  the 
Supreme  Court  of  Calcutta  during  the  last  fifteen  or  twenty  years,  and  many  of  them 
the  most  efficient  and  respectable,  had  never  been  admitted  as  Attornies  in  the 
Courts  of  Westminster  or  Dublin.     A  similar  observation,  although  not  to  the  like 
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extent,  may  be  applied  to  many  persons  who  have  been  admitted  to  practise  at 
Madras. 

"H.  A.  D.  Compton,  C.  J. 

"Bombay,  18th  July  1835." 

[374]  "  I  concur  in  the  opinion  that  the  rule  adopted  by  the  Supreme  Court  at 
Madras  is  a  fit  guide  for  this  Court.  I  think  uniformity  highly  expedient,  unless 
difference  of  circumstances  demands  that  the  rule  should  lie  barred.  I  think  that 
great  evil  arises  from  the  want  of  direct  intercourse  between  Attorney  and  client, 
and  as  to  the  residue  of  the  above  observations,  I  am  prevented  from  expressing  an 
actual  concurrence,  not  by  dissent,  but  by  not  possessing  the  experience  in  which 
they  originate.  J.  W.  Andry,  P.J.* 

"  Bombay,  20th  July  1835." 

The  appeal  was  referred  in  the  usual  form  by  Her  Majesty  in  Council  to  the 
Judicial  Committee;  bu^  upon  its  coming  on  its  order  to  be  heard  (Feb.  12,  1841), 
their  Lordships  t  were  of  opinion  that  it  not  being  in  the  nature  of  a  judgment  or 
determination,  it  was  not  an  appealable  grievance  within  the  Charter,  but  that 
under  the  general  powers  of  the  3rd  and  ith  Wm.  IV.,  c.  41,  and  the  [375]  terms 
of  the  reference,  it  was  competent  to  them  to  advise  Her  Majesty  to  grant  the  Appel- 
lants leave  to  appeal,  which  was  accordingly  done ;  the  appeal,  therefore,  now  came 
on  for  final  hearing. 

Mr.  Serjeant  Spankie  and  Mr.  W.  H.  Watson  for  the  Appellants. — The  Charter 
of  1823  prescribed  the  persons  to  be  admitted  Attornies,  Solicitors  and  Proctors, 
to  be  such  as  had  previously  practised  in  the  Recorder's  Court,  or  had  been  admitted 
in  one  of  the  Supreme  Courts  of  Westminster,  and  declares  that  no  other  person  or 
persons  shall  be  admitted ;  the  Supreme  Court  have,  therefore,  no  authority  to  make 
an  order  superseding  the  provisions  of  the  Charter.  If  an  Act  of  Parliament,  or 
that  which  is  equivalent  to  an  Act  of  Parliament,  enacts  a  particular  mode  of  doing 
a  thing,  there  is  involved  in  that  the  negative  of  any  other :  a  power,  therefore,  to 
the  Supreme  Court  to  admit  Attornies  certified  and  enrolled  in  the  Courts  of  West- 
minster, is  an  absolute  negative  against  the  admission  of  any  persons  who  do  not 
come  within  that  description.  Vin.  Abr.,  510,  tit.  Statute,  E.  6,  pi.  7.  Where 
there  is  an  affirmative  that  a  particular  mode  is  to  be  followed,  as  where  an  Act  of 
Parliament  introduces  a  punishment  for  a  new  offence,  and  says,  the  party  shall 
be  punished  in  a  particular  manner,  the  negative  against  any  other  mode  is  im- 
plied, and  the  party  can  only  be  indicted  under  that  particular  Statute.  The  prin- 
ciple is,  that  where  there  is  an  affirmative,  that  a  particular  mode  is  to  be  followed 
that  is  pregnant  with  a  negative,  that  no  other  mode  shall  be  followed  (Dwarris 
on  Statutes,  641.  Siderfin.  56).  In  Siradinr/  v.  Morgan-  (Plowden,  206),  there  is 
this  passage :  "  Wherefore,  every  Statute  that  [376]  limits  a  thing  to  be  done  in 
a  particular  form,  although  it  be  spoken  in  the  affirmative,  includes  in  itself  a 
negative,  viz.,  that  it  shall  not  be  done  otherwise."  The  Judges  of  the  Supreme 
Court  seem  to  think,  that  as  it  was  the  object  of  the  legislature  to  equalize  the 
Courts  in  India  in  point  of  jurisdiction,  that  therefore  it  was  the  intention  of  the 

*  As  this  appeal  was  heard  exparte,  no  counsel  appearing  for  the  Respondent, 
it  is  deemed  right  towards  the  Judges  of  the  Supreme  Court  to  set  out  these  minutes. 
It  was  submitted,  however,  on  the  papers,  that  the  reasoning  of  the  learned  Judges 
was  founded  rather  on  the  expediency  and  propriety  of  the  rule  than  on  its  legality, 
or  the  power  of  the  Supreme  Court,  under  the  provisions  of  the  Charter,  to  make 
such  an  order.  And  it  was  observed  that  the  Letters  Patent  constituting  the 
Supreme  Court  at  Madras,  from  whence  the  rule  was  copied,  authorize  and  em- 
power that  Court'to  "  admit  and  enrol  such  and  so  many  persons  having  been  ad- 
mitted Attornies  or  Solicitors  in  one  of  our  Courts  at  Westminster,  or  being  other- 
wise capable  " ;  and  those  constituting  the  Supreme  Court  at  Calcutta,  "  empower 
the  Judges  to  admit  as  many  advocates  and  attornies-at-law  as  to  them  may  seem 
meet";  wliile  those  constituting  the  Supreme  Court  at  Bombay  contain  no  pro- 
visions similar. 

t  Present:  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Honourable  Dr.  Lushington. 
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legislature  to  cnalile  all  the  Courts  to  do  the  same  things,  and  that  as  the  Statute 
4r  Geo.  IV.,  c.  71  (under  which  the  Supreme  Court  was  estal)lished),  directed  that  the 
present  Supremo  Court  "  should,"  upon  its  being  established,  "  do,  execute,  perform 
and  fulfil  all  such  acts,  authorities,  duties,  matters  and  things  whatsoever,  as  the 
said  Supreme  Court  of  Fort  William  is  or  may  be  lawfully  autliorized,  empo\vered, 
or  directed  to  do,  execute,  perform  and  fulfil  within  Fort  William  aforesaid,"  and 
that  as  the  Supreme  Court  of  Fort  William  were  not  limited  in  their  power  as  to 
the  admission  of  persons  to  practise  as  Attornies  or  Solicitors,  other  than  those 
already  admitted  into  the  Courts  of  Westminster,  that  therefore  they  were  to  have 
equal  power  and  discretion  as  to  the  admission  of  Attornies  or  Solicitors  into  their 
Courts  of  Bombay.  But  we  submit,  that  the  Statute  merely  makes  the  general 
jurisdiction  of  the  Court,  for  the  purposes  of  justice,  similar  to  the  powers  and 
autliorities  exercised  by  the  Courts  at  Fort  William.  But  where  the  Charter  gives 
a  special  qualification  for  Attornies  or  Solicitors,  no  general  words  in  an  Act  of 
Parliament  can  overrule  the  express  words  of  the  Charter.  The  .3rd  and  Ith 
Will.  IV.,  c.  85,  sec.  115,  does  not  alter  the  law  in  this  respect,  but  rather  confirms 
it,  for  there  it  takes  away  the  necessity  of  obtaining  the  license  of  the  Company, 
but  gives  no  general  power  to  the  Court  to  admit.  The  115th  section  provides, 
"  Be  it  enacted,  [377]  that  it  shall  be  lawful  for  any  Court  of  Justice  establislied 
by  His  Majesty's  Charter  in  the  said  territories,  to  approve,  admit,  and  enrol 
persons  as  barristers,  advocates  and  attornies  in  such  Court,  without  any  license 
from  the  said  Company."  It  is  unnecessary  to  speculate  upon  the  reasons  of  the 
Government  in  having  made  a  difference  in  the  Bombay  Charter  and  that  of  Madras 
(perhaps  it  was  to  prevent  a  great  influx  of  Solicitors),  but  we  must  take  the  Charter 
as  it  is,  and  unaffected  by  any  subsequent  Acts  of  Parliament ;  and  we  submit,  that 
the  construction  of  it  is  plain  and  obvious,  and  that  no  implied  authority  from  the 
words  of  the  Act,  by  virtue  of  which  this  Charter  was  granted,  can  control  that 
plain  and  obvious  construction.  There  is  another  objection  to  the  admission  of 
the  Respondent,  viz.,  that  it  was  made  by  a  single  Judge  at  chambers,  and  in  vaca- 
tion, whereas  it  ought  to  have  been  an  order  of  the  whole  Court,  and  made  in  term 
time.  It  appears  also,  from  the  papers,  that  the  Respondent  had,  during  his  clerk- 
ship, acted  as  notary  public,  and  also  as  common  assignee  to  the  Insolvent  Court  at 
Bombay ;  but  it  is  not  necessary  to  press  these  disqualifications :  the  Court  had  no 
power,  as  we  contend,  to  admit  him  at  all. 

The  Right  Honourable  Dr.  Lushington  (Feb.  19,  1842). — This  is  an  appeal  from 
Bombay,  and  the  circumstances  which  gave  rise  to  it  are  the  following:  — 

On  the  13th  day  of  November  18.34,  the  Supreme  Court  of  Judicature  promul- 
gated a  rule  as  to  the  admission  of  Attornies  to  practise  in  that  Court:  that  rule 
was  in  the  terms  set  forth  in  the  printed  papers  {anfe  [3  Moo.  P.C.],  p.  370). 

On  the  30th  of  November  1837,  the  Respondent,  on  [378]  the  faith  of  this  rule, 
petitioned  the  Court  to  be  admitted  as  an  Attorney  to  practise  in  that  capacity, 
and  he  produced  a  certificate  of  registry  of  his  articles  of  clerkship  for  three  years, 
with  a  Solicitor  of  the  Court,  and  also  a  certificate  of  service  under  those  articles, 
and  also  of  good  character  and  ability  from  the  same  Solicitor,  from  the  Clerk 
of  the  Crown  in  the  Court,  and  from  the  Prothonotary  and  Registrar. 

On  the  21st  of  December  1837,  the  Chief  Justice  made  an  order  for  the  ad- 
mission of  the  Respondent  to  practise  as  an  Attorney. 

If  the  rule  of  Court  of  the  13th  of  November  1834  be  a  valid  and  legal  rule,  the 
Respondent  was  well  admitted  and  entitled  to  practise. 

Several  of  the  Attornies  already  admitted  and  practising  in  the  Court,  however, 
entertained  a  contrary  opinion ;  and  conceiving  that  the  admission  of  the  Re- 
spondent was  not  warranted  by  law,  and  injurious  to  their  own  interests,  on  the 
23rd  of  February  1838  moved  the  Court  for  a  rule  to  show  cause  why  the  order  of 
admission  should  not  be  discharged,  and  the  Respondent  struck  oft'  the  Rolls  ;  the 
Respondent  immediately  showed  cause;  the  Court  took  time  to  consider,  and  on 
the  28th  of  February  refused  the  motion.  In  other  words,  they  held  that  the  Re- 
spondent was  duly  admitted  an  Attorney  of  the  Court. 

The  Appellants  petitioned  the  Supreme  Court  for  liberty  to  appeal  against  the 
order  and  admission,  which  was  granted.     At  the  hearing  of  the  appeal  here,  the 
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Respondent  did  not  appear,  and  their  Lordships  have  now  to  decide,  whether  the 
Appellants  have  stated  sufficient  grounds  in  law,  to  entitle  them  to  a  reversal  of 
the  orders  appealed  against. 

Various  applications  have  been  set  forth  in  tlie  [379]  papers,  to  the  Government 
at  home,  and  other  proceedings,  the  greater  part  of  which  cannot  possibly  enter 
int-o  the  consideration  of  their  Lordships  in  the  decision  of  this  case;  for  the  sole 
cjuestion  to  which  they  can  direct  their  attention  is,  was  the  admission  of  the  Re- 
spondent as  an  Attorney  authorized  by  law  or  noti 

In  determining  this  question,  our  first  consideration  must  be  applied  to  the 
Charter,  whereby  the  Court  is  constituted,  and  its  proceedings  regulated.  That 
Charter  is  for  those  purposes  equivalent  to  an  Act  of  Parliament,  and  must  be  con- 
strued on  the  same  principles. 

The  clause  applicable  to  the  general  question  is  in  these  words  (the  learned  Judge 
here  read  the  clause). 

Now  this  clause  does  three  things:  Istj  it  provides  for  the  admission  into  the 
Court,  as  newly  constituted,  of  all  persons  howsoever  qualified,  who  were  practising 
at  the  time  of  the  publication  of  the  Charter:  2nd,  it  directs  affirmatively  who  shall 
be  admitted,  and  describes  the  qualifications  they  must  possess :  3rd,  it  declares 
negatively  that  no  person  not  possessing  the  stated  qualification  shall  be  admitted. 

It  seems  difficult  to  understand  how  any  doubt  could  be  raised  as 
to  the  meaning  of  a  clause  so  clearly  expressed;  but  from  the  papers 
in  the  Appendix  [see  Printed  Cases,  Appendi.x,  No.  13  and  No.  24],  though  tlie 
point  has  not  been  argued  on  the  part  of  the  Respondent,  it  appears  that  the  Court 
at  Bombay  entertained  the  opinion,  that  the  authority  incident  to  a  Court  of  Justice 
to  regulate  the  appointment  of  its  own  practitioners  was  not  restricted  by  this 
Charter.  It  is  not  said  that  the  Charter  could  not  restrict  such  power,  whatever  it 
may  be,  for  that  would  be  a  propo-[380]-sition  utterly  untenable,  but  that  the 
Charter  duly  construed  produces  no  such  eft'ect.  This  at  once  brings  back  the 
whole  question  to  the  interpretation  of  the  Charter.  Now  one  of  the  first  rules  of 
construction  is,  that  effect  shall  if  possible  be  given  to  every  part  of  the  instrument ; 
but  if  the  proposition  contended  for  by  the  Supreme  Court  at  Bombay  could  be 
maintained,  the  consequence  would  be,  that  the  negative  part  of  the  clause  would 
be  wholly  inoperative.  It  is  clearly  impracticable  to  adopt  a  construction  so 
wholly  repugnant  to  the  first  principle  of  interpretation,  and  so  repugnant  to  the 
plain  meaning  of  the  words.  There  is  no  room  for  argument  that  this  Charter  is 
merely  directory  of  what  shall  be  done,  and  therefore  open  to  the  possible  construc- 
tion, that  what  was  permitted  before,  was  still  allowed  ;  for  it  is  not  merely  directory 
of  what  shall  be  done,  but  it  is  expressly  declaratory  of  what  shall  not  be  done. 

The  meaning  of  the  Charter  being  ascertained,  the  whole  case  is  disposed  of  ; 
for  no  question  of  convenience  or  inconvenience  can  in  a  clear  case  be  allowed  to 
have  any  weight. 

It  is  needless  to  notice  some  other  arguments  which  seem  to  have  been  advanced, 
viz.,  the  reference  which  was  made  to  another  clause  in  this  Charter,  whereby  a 
general  power  was  given  to  make  rules  with  regard  to  the  general  practice  of  the 
Court;  because  the  general  power  contained  in  this  Charter  is  clearly  applicable  to 
another  and  a  dift'erent  matter,  and  cannot  be  considered  as  overriding  the  express 
directions  given  in  a  clause  peculiarly  and  exclusively  applicalile  to  the  appointment 
of  Solicitors  in  the  Court.  Again,  a  still  further  observation  seems  to  have  arisen 
with  reference  to  the  conclusion  of  the  clause,  which  states,  "  And  we  [381]  do 
further  ordain  and  declare,  that  no  person  from  and  after  the  date  of  these  our 
letters  patent,  other  than  the  said  persons,  being  huna  fide  practising  as  Advocates 
or  Attornies  in  the  said  Court  of  the  Recorder  of  Bombay  at  the  time  of  the  publi- 
cation of  this  our  Charter,  shall  be  capable  of  being  admitted  or  enrolled,  or  of 
practising  in  the  said  Court,  without  the  licence  of  the  said  United  Company  for 
that  purpose  first  had  and  obtained."  Now  by  a  subsequent  Statute  (see  3  and  4 
Wm.  IV.,  c.  85,  s.  115)  it  appears  that  this  clause  was  repealed  and  rescinded:  but 
the  whole  effect  of  that  subsequent  Statute  is  to  repeal  this  clause,  leaving  the 
remainder  of  the  provisions  with  respect  to  the  appointment  of  Advocates  and 
Attornies  in  full  and  undiminished  force. 

It  appears,  therefore,  to  their  Lordsliips  that  the  Respondent  not  being  qualified 

154 


fJAHAX  V.   LAFITTE  [1841-42]  III  MOORE,  382 

lo  lie  admitted  acoordiug  to  the  Charier,  the  Si'pitiue  Court  1  ad  no  power  to  exercise 
any  furtiicr  discretion  in  the  matter,  and  tliat  the  appeal  must  be  pronounced  for, 
and  the  rule  admitting  hiui,  and  the  rule  refusing  to  strike  him  off  tlie  KoUs, 
rescinded. 

[Mews'  Dig.  tit.  COLONY,  III.  xVpfeals  to  Puivt  Council,  ,3.  Leave  to  Appeal;  also 
tit.  INDIA,  3.  Legal  Decisions.  S.C.  2  Moo.  Ind.  App.  428.  On  point  as  to  grant 
of  special  leave  to  appeal  where  grievance  is  not  appealable  under  Charter, 
cited  in  Ex  parte  Robertson,  1857-58,  11  Moo.  P.C.  293;  8  St.  Tr.  (N.S.),  1070. 
The  Charter  establishing  the  Supremo  Court  of  Bombay  under  4  Geo.  IV.  c.  71, 
is  set  out  in  Morley's  Dig.  ii.  p.  638.  The  Cliarters  of  Calcutta  and  Madras, 
referred  to  in  tlie  case,  will  be  found  ad  lac.  cit.  pp.  549,  588.  For  the  present 
powers  of  the  Indian  High  Courts  in  regard  to  the  admission  of  attornies,  see, 
as  regards  (i.)  Bomhay,  letters  patent,  Doc.  28,  1865,  arts.  9,  10  (Stat.  R.  and  0. 
Rev.  iv.  p.  112);  (ii.)  Calcutta,  letters  patent  of  28th  Dec.  1865,  arts.  9,  10 
{ih.  p.  87) ;  (iii.)  Madras,  letters  patent  of  28th  Dec.  1865,  arts.  9,  10  (;ih.  p.  100) ; 
(iv.)  North-Western  Provinces,  letters  patent  of  March  17,  1866,  arts.  7  and  8 
(ib.  p.  124).] 


[382]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF 

ST.  LUCIA. 

PATRICK  FRANCIS  GAHAN,  DUNCAN  FERGUSON,  and  CHARLES  HENRY 
COX,— Appellants ;  MARIE  GABRIEL  LAFITT'E,— Respondent  *  [Feb.  12, 
15,  1841;  July  6,  1842]. 

Action  for  trespass  and  false  imprisonment  maintained  against  persons  exer- 
cising the  office  of  Judges  of  the  Royal  Court  of  St.  Lucia,  under  Commissions 
from  the  Governor,  not  issued  conformably  to  the  Orders  in  Council  of  20th 
of  June  1831,  and  the  instructions  to  the  Governor. 

This  was  an  Appeal  from  the  judgment  of  the  Royal  Court  of  St..  Lucia,  con- 
demning the  Appellants  in  damages  to  the  amount  of  £3000  to  be  paid  to  the  Re- 
spondent, for  trespass  and  false  imprisonment,  by  them,  under  the  circumstances 
hereinafter  mentioned ;  and  the  question  raised  by  the  proceedings  in  the  Court 
below,  and  upon  this  Appeal,  was  whether  the  Appellants  constituted  a  Court 
according  to  the  law  of  St.  Lucia.  The  Court  below  decided  that  they  did  not; 
that  it  had,  therefore,  cognizance  of  the  acts  of  which  the  Respondent  complained 
by  his  suit;  and  that  the  Appellants  could  not  justify  those  acts  as  having  been 
ordered  by,  and  committed  under  the  autliority  of  a  competent  Court. 

The  Island  of  St.  Lucia  is  governed  by  the  ancient  Law  of  France,  the  Coutume  of 
Paris,  except  so  far  as  that  Law  has  been  superseded  by  the  Orders  in  Council  which, 
since  the  Island  became  a  British  possession,  liave  been  promulgated  from  time  to 
time  for  the  government  of  the  Crown  Colonies. 

[383]  By  an  Order  in  Council  of  tlie  20th  June  1831,  for  the  administration  of 
justice  in  St.  Lucia,  the  manner  in  which  the  royal  court  should  be  constituted,  the 
number  of  the  judges  of  whom  it  should  consist,  and  the  powers  and  functions  of  the 
court,  are  established. 

"  By  the  4th  clause  it  is  ordered  that  the  royal  court  of  St.  Lucia  shall  hence- 
forth be  holden  by  and  before  three  judges,  and  no  more;  and  that  the  first,  or 
presiding  judge  of  the  said  court,  shall  he  called  and  bear  the  style  and  title  of 
Chief  Justice  of  St.  Lucia  ;  and  that  the  second  and  third  of  such  judges  shall  be 
called  and  bear  the  respective  styles  and  titles  of  F'irst  Puisne  Judge  and  Second 
Puisne  Judge  of  St.  Lucia." 

*  Present :  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington. 

155 


Ill  MOORE,  384  GAHAN  V.  LAFITTE  [1841-42] 

"  By  the  5th  clause  it  is  ordered,  that  wlienever  and  so  often  as  the  office  of  any 
chief  justice  or  puisne  judge  of  any  of  the  said  colonies  shall  become  vacant  by 
the  death,  absence,  incapacity,  resignation,  suspension,  or  removal  of  any  such 
chief  justice  or  judge,  the  governor  of  such  colony  for  the  time  being,  shall  be,  and 
is  hereby  authorized,  to  supply  and  fill  up  such  vacancy,  by  the  appointment  of 
some  proper  person,  by  a  commission  under  the  public  seal  of  such  colony,  which 
commission  shall  be  made  to  continue  in  force  only  until  His  Majesty's  pleasure 
shall  be  known." 

"  And  by  the  8th  clause  it  is  further  ordered,  that  in  each  of  the  said  courts 
respectively,  the  said  three  judges  of  the  said  respective  colonies,  shall  in  all  civil 
cases,  have,  possess,  exercise,  and  enjoy  such  and  the  same  jurisdiction,  powers,  and 
authority,  in  every  respect,  as  the  judges  of  the  said  courts  have  heretofore  lawfully 
possessed,  exercised,  or  enjoyed;  and  that  the  decision  of  the  majority  of  such  three 
judges  shall  in  all  civil  cases,  at  any  time  depending  in  the  [384]  said  respective 
courts,  be  taken  and  adjudged  to  be,  and  sliall  be  recorded  as,  the  judgment  of  the 
whole  of  such  Court." 

"  And  it  is  further  ordered,  that  upon  the  trial  of  any  person  or  persons  in  any 
of  the  said  courts  respectively,  for  any  crime  or  offence,  three  assessors  shall  l>e 
associated  to  the  said  three  judges,  in  the  manner  hereinafter  provided  for;  which 
assessors  shall  he  entitled  to  deliberate  and  vote  with  such  Judges  upon  the  final 
judgment  to  be  pronounced  in  every  such  criminal  case,  or  no  person  shall  be  con- 
victed of  any  crime  or  offence,  or  adjudged  to  suffer  any  punishment  by  any  judg- 
ment or  sentence  of  any  of  the  said  courts,  unless  a  majority  of  the  total  number  of 
such  judges  and  assessors  shall  in  open  court  vote  in  favour  of  such  judgment  or 
sentence." 

"  And  it  is  further  ordered,  that  in  each  of  the  said  courts,  the  said  three  judges 
and  assessors  shall  in  all  criminal  cause.s  have,  jx)ssess,  exercise,  and  enjoy,  such  and 
the  same  jurisdiction,  powers,  and  authority  in  evei'y  respect,  as  the  judges  of  the  said 
courts  respectively  have  heretofore  lawfully  possessed,  exercised,  and  enjoyed ;  and 
that  the  decision  of  the  majority  of  the  total  number  of  such  judges  and  assessors  shall 
in  all  criminal  cases  at  any  time  depending  in  any  of  the  said  courts,  be  taken  and 
adjudged  to  be,  and  shall  be  recorded  as,  the  judgment  of  the  whole  Court." 

"  And  it  is  hereby  further  ordered  that  the  assessors  of  the  said  royal  Court  of  St. 
Lucia  shall  be  chosen  and  appointed  in  such  and  the  same  manner  as  the  members  of 
that  Court,  other  than  the  first  president  hath  heretofore  been  chosen  and  appointed." 

The  first  or  presiding  Judge  of  the  Court,  who  is  [385]  named  the  Chief  Justice, 
has  a  salary.     The  second  and  third  Judges  have  no  salaries. 

In  the  month  of  December  18-37,  Dr.  Reddie  was  the  Chief  Justice,  the  Respondent 
was  the  first,  and  one  Mr.  Cotton  the  second  Puisne  Judge.  At  the  time  in  question 
the  business  of  the  Court  was  much  delayed  in  consequence  of  the  al>sence  of  Mr. 
Cotton  the  second  Puisne  Judge,  he  being  resident  at  a  distance;  the  Chief  Justice 
therefore  requested  him  to  send  in  his  resignation  to  the  Governor,  which  he  accord- 
ingly did  on  the  28th  of  November  1837. 

On  the  11th  of  December  following  the  Governor,  Colonel  Bunbury,  issued  a 
special  commission  apjwinting  Mr.  Agostini,  the  then  Attorney  General  of  St.  Lucia, 
to  the  vacant  judgship  ;  but  the  commission  was  only  a  provisional  and  qualified 
appointment,  for  the  jjurpose  of  forming  a  Court  to  take  and  receive  certain  securities 
therein  mentioned,  for  jirosecuting  an  appeal  then  pending;  and  also  for  the  purpose 
of  bringing  to  sale  certain  estates  therein  mentioned,  but  for  no  other  purpose 
whatsoever.  The  reason  alleged  by  the  Appellants,  of  the  Governor  issuing  this 
limited  commission  was,  that  at  the  time  he  contemplated  several  reforms  in  the  rules 
and  practice  of  the  Royal  Court,  and  was  in  communication  with  the  government  at 
home  upon  the  sul)ject,  and  that  he  was  unwilling  to  fill  up  the  vacancy  until  instruc- 
tions should  have  laeen  received  from  home,  but  that  having  been  informed  that 
certain  appeals  had  lieen  lodged  from  sentences  of  the  Royal  Court  which  would, 
under  the  terms  of  the  Order  in  Council,  have  fallen  to  the  ground  for  the  want  of  a 
Court  to  effectuate  them,  and  that  certain  judicial  sales  were  in  suspense  for  the  same 
reason,  to  the  injury  of  indi-[386]-viduals,  the  Governor  appointed  Mr.  Agostini  for 
those  special  matters. 

The  usual  oaths  were  administered  to  Mr.  Agostini  by  the  Chief  Justice  iu  open 
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Court,  but,  he  took  them  with  the  qualification,  that  he  did  so  conformably  and 
according  to  the  sijecial  purposes  mentioned  in  his  commission,  a  qualification  which 
was  remonstrated  against  both  by  the  Chief  Justice  and  the  Respondent.  Mr. 
Agostini  sat  and  heard  one  of  the  causes  mentioned  in  his  commission,  but  upon  one 
not  in  his  conmiission  being  called  on,  he  left  the  liencli  and  would  not  liear  it,  not>' 
wilhstanding  the  remonstrance  of  the  Chief  Justice,  who  stated  to  him  that  the 
Court  could  not  proceed  with  its  ordinary  business  unless  he  remained,  and  referred 
t/o  tlie  Minutes  of  Council  above  set  forth,  insisting  that  the  Chief  Justice  and  the 
Finst  Puisne  Judge  could  not  be  contingent  on,  or  restrained  or  limited  by  the  terras 
of  the  couunission  of  any  Second  Puisne  Judge,  that  the  Governor  or  officer  adminis- 
tering the  government  miglit  suspend  the  Judges,  but  that  he  could  not  alter  the 
Order  in  Council  or  the  constitution  of  the  Court:  and  that  they  were  lx)und  to 
administer  equal  justice,  and  could  not  select  some  causes  for  decision  and  reject 
others. 

Mr.  Agostini  nevertheless  left  tiie  Bench  and  refused  t-o  sit  upon  any  cases  not 
mentioned  in  his  connnission,  wliereupon  tlie  Court  had  to  be  adjourned. 

On  tlie  ne.\t  day,  the  28th  December  1837,  tlie  Governor  wrote  a  letter  to  the 
Chief  Justice,  requiring  an  esphmation  of  his  conduct,  and  an  explanation  of  his 
having  refused  to  proceed  under  tlie  limited  conmiission  of  Mr.  Agostini.  On  the 
following  day  the  Chief  Justice  and  the  Respondent,  Lafitte,  the  First  Puisne  Judge, 
returned  a  joint  answer  to  the  [387]  Governor  to  the  following  effect :  that  they  had 
not  rejected  Mr.  Agostini's  commission,  but  had  sworn  him  into  office  as  Second 
Puisne  Judge:  that  the  court  then  consisting  of  three  judges,  was  properly  consti- 
tuted, and  that  the  law  and  constitution  of  the  Court  could  not  be  altered  by  any  form 
of  a  connnission  which  the  Governor  might  think  proper  to  issue;  and  that  such 
commission  could  not  derogate  from  the  warrant  under  the  sign  manual  of  the 
sovereign,  and  the  commission  which  issued  accordingly  to  the  Chief  Justice,  or 
from  the  commission  under  which  the  First  Puisne  Judge  held  his  office:  and  that 
they  could  not  select  certain  causes  for  priority  of  hearing,  to  the  exclusion  of  others 
on  the  rolls  of  the  Court. 

On  the  same  day  the  Governor  suspended  Dr.  Reddie  from  his  office  of  Chief 
Justice. 

On  the  2nd  of  January  1838,  the  Governor  appointed  Mr.  Gahan,  one  of  the 
appellants,  to  be  Chief  Justice,  in  the  place  of  Dr.  Reddie :  and  on  the  same  day  Mr. 
Gahan  took  the  oaths  of  office  before  the  Governor,  and  gave  notice  of  his  appointment 
to  the  Respondent,  who  was  still  First  Puisne  Judge,  and  informed  him  at  the  same 
time  that  the  Court  would  meet  on  the  4th  of  January  at  12  o'clock,  for  the  purpose 
of  swearing  him,  Gahan,  in,  and  for  the  dispatch  of  other  business. 

The  Respondent,  in  answer  to  such  communication,  referred  Mr.  Gahan  to  the 
Governor  for  his  reply.  The  Respondent  did  not  attend  for  the  purpose  of  swearing 
in  Mr.  Gahan,  and  the  Registrar  on  that  day,  by  the  direction  of  Mr.  Gahan,  addressed 
another  letter  to  him,  requiring  an  immediate  answer  whether  he  meant  to  execute 
the  duties  of  first  Puisne  Judge  or  [388]  not  in  conjunction  with  him;  and  if  he  did, 
requesting  his  attendance  in  Court  that  day,  for  the  purpose  of  swearing  in  Mr.  Gahan 
as  jirovisional  Chief  Justice.  The  Respondent  sent  no  answer  to  that  letter,  and  did 
not  attend  Court  to  swear  in  Mr.  Gahan. 

On  the  same  day,  the  ith  of  January,  the  Governor  appointed  the  Appellant, 
Duncan  Ferguson,  to  be  provisional  Second  Puisne  Judge,  Mr.  Agostini  having 
resigned,  when  he  also  took  the  oaths  of  office  before  the  Governor. 

On  the  6th  of  January,  the  Colonial  Secretary,  by  the  Governor's  orders,  ad- 
dressed a  letter  to  Mr.  Lafitte  complaining  of  his  conduct,  and  concluded  by  stating, 
that  the  Governor  was  bound  to  think  that  his  silence  and  his  correspondence  were 
tantamount  to  a  resignation  and  abandonment  of  his  functions  as  a  Judge,  and  that 
the  Governor  accepted  the  same  accordingly.  The  Respondent,  by  a  letter  of  the  same 
■  date,  in  answer  to  that  addressed  by  the  Colonial  Secretary,  denied  that  he  had 
resigned  his  office  of  Judge,  or  that  his  refusal  to  do  an  illegal  act  could  be  construed 
into  an  abandonment  of  his  duty,  and  denied  that  a  Governor  could  lawfully  suspend 
any  Judge  from  his  functions  on  the  ground  of  the  Judge's  refusal  to  do  a  wrong,  or 
an  immoral,  or  a  criminal  act,  and  one  for  which  the  Judge  might  be  impeached, 
as  he  contended  would  have  been  the  case  if  they  had  proceeded  to  administer  the 
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law  under  the  special  commission  to  Mr.  Agostini.  That  letter  contained  amongst 
others,  the  following  passages: — "  This  being  the  case,  it  necessarily  follows,  inas- 
much as  his  Honour  Dr.  Beddie  has  been  suspended  from  his  office  of  Chief  Justice  by 
your  Excellency,  for  the  sole  reason  that  he  (in  conjunction  with  myself)  would  not 
consent  to  administer  [389]  justice  only  to  those  whom  it  was  your  Excellency's 
pleasure  to  select, — only  to  those  in  whose  favour  you  would  issue  a  special  com- 
mission, holding  as  we  did,  and  as  we  shall  ever  hold,  that  justice  in  the  Queen's  Courts 
was,  and  is,  for  all  without  distinction,  selection,  or  favour — I  say  it  necessarily 
follows,  tiiat  your  Excellency  has  at  length  found  a  Chief  Justice  of  an  opposite 
opinion,  and  of  a  different  mould, — a  Chief  Justice  who  will  be  guided,  not  by  the 
law,  but  by  your  special  commission  and  directions, — who  will  open  the  door  of  the 
Royal  Court  for  those  whom  it  may  please  you  to  favour  ;  and,  liold  it  shut  at  your 
Ijidding  on  the  community  at  large.''  "  Your  Excellency  has  judged  that  I  can  form 
no  part  of  such  Court.  I  can  neither  recognize  the  legality  of  sucli  a  tribunal  nor 
its  Judges."  "  Your  Excellency's  pretended  acceptation  of  a  resignation  which  was 
never  made,  will  avail  you  nothing.  You  first  imagine  a  simulated  resignation,  and 
then  feign  to  accept  it.  I  will  leave  others  to  qualify  this  mode  of  treating  Judges. 
Nothing  is,  nothing  has  been,  nothing  can  be  further  from  my  purpose  than  to  tender 
any  resignation  of  the  high,  the  honourable,  the  sacred  trust  confided  to  me  by  my 
sovereign.  I  am  still  First  Puisne  Judge  of  the  Royal  Court  of  St.  Lucia,  as  it  existed 
on  the  .21st  of  December  last,  and  all  your  Excellency  can  do,  until  the  sovereign's 
pleasure  sliall  be  signified,  can  make  me  nothing  else.  Nor  will  the  fact  that  at  the 
very  hour  that  the  letter  to  which  I  am  replying  was  this  day  put  into  my  hands,  a 
pretended  First  Puisne  Judge  presented  himself,  having  a  commission  from  your 
Excellency  to  take  illegal  possession  of  my  office,  be  misunderstood  in  the  highest 
quarter." 

[390]  Upon  the  same  day,  the  Governor  appointed  the  Appellant,  Mr.  Cos,  to  be 
provisional  First  Puisne  Judge  in  the  place  of  the  Respondent  ;  and  the  following 
minute  was  entered  on  the  rolls  of  the  Court.  "  5th  January  1838. — His  Excellency 
Col.  Thomas  Bunbury,  administering  the  government,  having  been  pleased  to  appoint 
P.  F.  Gahan,  Esq.,  provisional  Chief  Justice  of  St.  Lucia,  vice  John  Reddie,  Esq., 
suspended,  C.  H.  Cox,  Esq.,  provisional  First  Puisne  Judge,  vice  M.  J.  Lafitte,  Esq., 
whose  resignation  has  been  accepted,  and  Duncan  Ferguson,  Esq.,  provisional  Second 
Judge,vice  the  Hon.  Edward  Cotton,  their  Honours  took  their  seats  upon  the  Bench  this 
day;  and  the  Registrar  having  read  their  respective  commissions  in  open  Court, 
their  Honours  took  the  usual  oath  of  office,  having  been  previously  sworn  in  by  his 
Excellency  the  Governor." 

On  the  8th  of  January,  the  Court  being  so  constituted,  issued  a  summons  for  the 
Respondent  personally  to  appear  before  them  on  the  10th,  to  answer  for  a 
contempt  against  the  authority  of  the  Court,  by  openly  denying  and  opposing  the 
rights  and  powers  of  the  said  Court  to  administer  justice :  and  to  answer  for  a 
breach  of  the  peace,  in  having  published  a  certain  scandalous  and  wicked  libel 
(meaning  the  above  letter  to  the  Governor)  on  the  Court  and  his  Excellency  the 
Governor. 

The  Respondent  did  not  attend  u].ion  the  summons,  and  upon  the  10th  the  Court 
issued  a  warrant  for  his  arrest.  T^pon  Mr.  Lafitte  being  brought  into  Court,  he  stated 
that  he  did  not  recognize  the  legality  of  the  Court, and  that  consequently  he  could  not  be 
in  contempt.  The  Chief  .lustice  thereupon  struck  his  name  from  oft'  the  roll  of  notaries 
royal,  a  member  of  [391]  which  lie  was,  and  the  Court  declared  him  convicted  of  a 
gross  contempt  against  the  authority  of  the  Court,  and  sentenced  him  to  be  im- 
prisoned until  such  contempt  should  be  purged. 

The  Respondent  remained  in  prison  under  that  commitment  until  the  25th  of 
March  18.58,  when  Dr.  Reddie  having  been  restored  to  his  office  of  Chief  Justice,  in 
pursuance  of  directions  conveyed  to  the  Governor  by  Lord  Glenelg,  discharged  him 
under  a  writ  of  liuheas  corpus,  and  he  was  reinstated  in  his  judicial  office  by  the 
direction  also  of  Lord  Glenelg. 

On  the  11th  of  June  18:!8,  the  Respondent  filed  liis  ])etition  of  complaint  in  the 
Royal  Court  against  tlic  Appellants,  setting  forth  the  circumstances  above  stated, 
and  i)rayed  that  they  niigiit  be  condemned  jointly  and  severally  to  pay  him,  by  way  of 
damages  for  their  illegal  arrest  and  imprisonment  of  him,  the  sum  of  £5000. 
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The  Appellants  appeared  to  this  action,  and  took  a  peremptory  exception,  con- 
tending, that  as  tiieir  commission  was  legal,  licing  under  the  hand  and  seal  of  the 
Governor,  they  were  Judges  de  fuctu  at  least,  and  that  the  imprisonment  of  the 
Respondent,  for  a  contempt  of  Court,  was  a  lawful  exercise  of  their  authority  :  and 
also  citing  an  Order  of  Council  in  force  in  St.  Lucia,  dated  21st  of  October  1833, 
which  was  in  the  following  words:  "  That  the  Judges  of  the  Royal  Court  shall  not  he 
liable  to  any  action  or  proceeding  whatever,  civil  or  criminal,  in,  respect  of  any 
judicial  act  or  acts  done  or  to  Ije  done  by  tliem,  or  any  of  them,  otherwise  than  the 
Judges  of  the  superior  Courts  of  record  in  England  are  liable,  any  law,  ordinance, 
or  usage  to  the  contrary  notwithstanding." — [392]  That  there  was  no  law  whicli 
required  the  taking  of  the  oaths  before  one  of  the  Judges,  as  a  condition  precedent 
to  their  exercising  their  functions  of  Judges,  and  that  at  all  events  it  was  not  com- 
petent for  the  Respondent  to  avail  himself  of  this  in  order  to  claim  damages  against 
the  Appellants,  as  it  was  his  own  wrongful  refusal  to  attend  the  Court,  which  pre- 
vented the  oaths  being  administered  in  that  manner. 

The  Appellants  did  not  lay  before  the  Court  any  evidence  to  reduce  the  damages 
claimed  Ijy  the  Respondent ;  and  the  Court  liaving  heard  the  case,  condemned  the 
Appellants  in  £3t)00  damages.  The  three  Judges,  Dr.  Reddie,  and  tlie  two  pro- 
visional Judges  being  of  opinion  that  the  Court,  as  consisting  of  the  Defendants, 
Gahan,  Cox,  and  Ferguson,  was  not  properly  constituted  under  the  ith  and  5th 
articles  of  the  Order  in  Council  of  the  20tli  of  June  1821 ;  that  Gahan,  not  having  been 
sworn  in  by  one  of  tlie  Judges  of  the  Court,  was  not  competent  to  sit  as  a  Judge,  or 
to  swear  in  Cox  and  Ferguson;  that  the  office  of  the  First  Puisne  Judge  was  not 
vacant,  the  Plaintiff,  Lafitte's  conduct  not  being  tantamount  to  a  resignation  ;  and 
that  therefore  the  appointment  of  Cox  as  First  Puisne  Judge  was  illegal,  and  ir- 
jegular,  Lafitte  not  having  been  suspended  b)'  the  Governor. 

From  this  judgment  the  Appellants  Ijrought  the  present  Appeal,  relying  upon  the 
following  reasons ;  — 

I  Because  the  authority  which  imposed  the  imprisonment  was  that  of  a  convt  if 
law,  or  of  judges,  whose  acts  are  not,  and  cannot  in  their  nature,  be  a  trespass. 

II.  Because  the  respective  Commissions  of  the  Appellants  were  legal;  the  oaths 
woe  duly  taken;  [393]  the  Court  was  properly  constituted;  and  the  imprisonmejit 
of  the  Respondent  for  contempt,  was  a  lawful  exercise  of  the  Appellant's  jali^tial 
authority. 

III.  Because  it  was  unnecessary  to  take  the  oaths  before  the  Respondent,  .■ind 
even  if  it  were,  the  necessity  was  dispensed  with,  by  the  act  of  the  Respondent  himself. 

IV.  Because  the  damages  are  disproportionate  and  excessive. 

The  Respondent,  on  the  other  hand,  submitted  tliat  the  judgment  of  the  Court 
below  was  in  all  respects  well  founded  for  the  following  reasons:  — 

I.  Because  in  order  to  invest  the  Chief  Justice  with  the  competent  power  to  execute 
his  office,  it  is  required  by  the  law  of  St.  Lucia,  that  he  should  take  his  oath  of  office 
before  a  judge  of  the  court,  and  that  his  connnission  sliould  thereupon  be  registered 
in  the  court.  The  Appellant  Gahan  did  not  take  the  oath  of  office  before  any  judge 
of  that  Court ;  there  did  not  therefore  exist  in  St.  Lucia  a  court  constituted  according 
to  law. 

II.  Because  the  Chief  Justice  not  having  invested  himself  with  the  requisite 
powers  and  authorities  of  a  Judge,  was  not  competent  to  administer  to  the  Appellants, 
Ferguson  and  Cox,  their  oaths  of  office;  and  therefore  they  had  not  taken  their  oaths 
of  office  according  to  law  ;  and  not  being  invested  with  the  powers  of  first  and  second 
puisne  judges,  they  could  not,  and  did  not,  as  members,  confer  on  the  Court  a  legal 
existence. 

III.  Because  the  Respondent's  office  of  first  puisne  judge  not  having  become  vacant 
either  by  death,  incapacity,  absence,  resignation,  suspension,  or  removal,  [394]  there 
existed  no  authority  in  the  colony  to  appoint  the  Appellant  Cox  first  puisne  judge 
of  the  Royal  Court.  His  appointment,  therefore,  was  a  nullity ;  he  did  not,  therefore, 
sustain  the  character  of  a  first  puisne  judge;  and  the  Court  wanting,  therefore,  a 
first  puisne  judge,  was  not  constituted  according  to  law,  and  had  no  legal  existence. 

IV.  Because  as  there  was  not  any  legally  constituted  court,  there  could  not  be, 
and  there  was  not,  any  legal  registration  of  the  connnissions  of  the  Appellant  Gahan, 
or  of  the  other  Appellants. 
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V.  Because  at  the  time  the  several  orders  were  made,  and  proceedings  taken  V)y 
the  said  Appellants  as  before  mentioned,  and  particularly  at  the  time  the  said 
order  for  imprisoning  the  Respondent  was  made  by  them,  they  did  not  con- 
stitute a  court,  and  had  none  of  the  powers  and  authorities  of  a  court,  and  had  no 
legal  authority  to  make  such  orders  and  take  such  proceedings;  and  all  such  orders 
and  proceedings,  and  particularly  the  said  order  of  imprisonment,  were  therefore 
illegal. 

VI.  Because  even  assuming  the  said  Appellants,  Vhen  they  committed  the  Re- 
spondent to  prison,  were  legally  constituted  judges  of  the  said  Court,  yet  the  said 
couunittal  was  wholly  illegal,  inasmuch  as  the  Court  had  no  power  to  take  cognizance 
of  the  alleged  ground  for  that  committal,  and  the  same  took  place  without  any  trial 
had,  and  was  made  for  no  offence  knowii  to  or  recognised  by  the  laws  of  the  said 
colony. 

VII.  Because  the  said  Appellants  had  no  authority  to  deprive  the  Respondent  of 
the  power  to  act  as  public  notary. 

VIII.  Because  if  it  were  competent  for  the  Appel-[395]-lants  on  this  Appeal  to 
question  the  amount  of  damages  awarded  to  the  Respondent,  which  the  Respondent 
submits  it  is  not,  that  amount  is  not  more  than  sufficient  to  compensate  him  for  the 
loss  and  injuries  he  has  sustained  by  such  imprisonment  and  the  said  acts  of  the  said 
Appellants  in  respect  of  which  the  said  damages  were  awarded. 

IX.  Because  the  sentence  pronounced  by  the  Court  below  is  fully  warranted  by 
the  pleadings  and  process  in  tliis  suit ;  and  no  other  sentence  but  that  which  has 
been  given,  unless  for  damages  of  a  greater  amount  than  three  thousand  pounds, 
could  have  been  given,  consistently  with  those  pleadings  and  proofs,  with  the  law 
of  the  colony,  and  the  justice  due  to  the  Respondent. 

Pending  the  Appeal  and  after  the  cause  had  Ijeen  set  down  for  hearing,  two  Orders 
in  Council  were  issued,  declaring  valid  the  proceedings  and  judicial  acts  of  the 
Court  presided  over  liy  the  Appellant  Gahan,  and  indemnifying  all  persons  acting 
or  who  had  acted  under  the  authority  of  such  Court  and  the  Judges  thereof. 

The  Respondent  presented  a  Petition  to  Her  Majesty  in  Council,  setting  forth 
the  circumstances  of  his  having  commenced  his  action  and  obtained  judgment 
previous  to  the  promulgation  of  the  above  orders,  and  praying  that  the  same  might 
not  be  held  to  have  a  retrospective  effect,  or  to  prevent  his  obtaining  the  fruits  of 
his  verdict. 

The  Petition  was  referred  by  Her  Majesty  to  the  Judicial  Committee,  and  their 
Lordships  directed  it  to  come  on  for  hearing  with  the  original  Appeal,  but  made 
no  order  thereon. 

[396]  Mr.  Peml)erton,  Q.C.,  Sir  William  Follett,  Q.C.,  and  Mr.  S.  Martin,  for  the 
Appellants. 

Mr.  Burge,  Q.C.  and  Mr.  Blunt,  for  the  Respondent,  in  support  of  the  judgment. 
Tlie  following  authorities  were  referred  to :  Reg.  v.  Mayor  of  Canterbury 
(1  Strange,  474).  Dightou's  Case  (1  Ventris,  82,  citing  Warren's  Case,  Crokes',  James, 
540).  Reg.  v.  The  Bailiff  of  Ipswich  (Lord  Raymond,  1232,  s.  c.  ;  Salk.  434  ;  1  Vent. 
143).  Comyns  Dig.  Officer,  K.  2,  p.  151.  Comyns  Dig.  Mandamus,  D.  3.  The 
Margate  Pier  (Joinpaiuj  v.  I/rtiuian  (3  B.  and  Aid.  266).  D-iccis  v.  Lord  Brougham 
(6  Carr.  and  Pay.  249).  Garnett  v.  F errand  (6  Barn,  and  Cress.  611),  and  Garnett 
V.  Tanner  (6  Barn,  and  Cress.  624).     DoneganiY.  Donegani  (3  Knapp,  P.C.  Cases,  63). 

A  reference  was  also  made  by  the  Court  to  the  Royal  Instructions  accompanying 
the  Orders  in  Council  of  June  1831,  directed  to  Major-General  Farquharson,  the 
then  Governor  of  the  colony.  These  instructions  contained  the  following  directions 
respecting  the  exercise  of  the  power  of  suspension  by  the  Governor :  — 

'■  And  whereas  we  have  by  our  said  Commission  authorized  you,  upon  sufficient 
causes  to  you  appearing,  to  suspend  from  the  exercise  of  his  office,  within  our  said 
island,  any  person  exercising  the  same  under  and  by  virtue  of  any  connnission  or 
warrant  granted  or  to  be  granted  by  us,  in  our  name  or  under  our  authority,  and 
we  have  l)y  the  said  Connnission  strictly  required  and  enjoined  you  in  proceeding 
to  such  suspension  to  observe  the  directions  in  that  behalf  given  to  you  in  and  by 
your  general  iiistructions. 

[397]  "  Now  we  do  charge  and  require  you,  that  before  proceeding  to  any  such 
suspension,  vou  do  signify  by  a  statement  in  writing  to  the  person  so  to  be  suspended, 
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the  grounds  of  such  j^our  iiitt'uded  proceeding  against  him,  and  that  you  do  call  ou 
such  person  to  communicate  to  you,  in  writing,  a  statement  of  the  grounds  upon 
wliich,  and  the  evidence  by  which,  he  naay  be  desirous  to  exculpate  himself,  and  tliat 
you  transmit  both  of  the  said  statements  to  us  through  one  of  our  principal  Secretaries 
of  State,  by  the  earliest  conveyance." 

The  Appeal  stood  over  for  judgment.  But  on  the  20th  of  .June  1842  their  Lord- 
ships directed  the  Appeal  to  be  re-argued  l)y  one  counsel  on  each  side. 

Mr.  Pemberton,  Q.C.,  argued  tlio  case  on  behalf  of  the  Appellants,  and 

Mr.  Burge,  Q.C.,  was  heard  for  tlio  Respondents  (6  July  1842  *). 

Lord  Brougham. — Their  Lordships  are  of  opinion,  that  the  action  in  the  case  lay, 
that  it  was  well  brought,  and  that  the  Respondent,  the  Plaintiff  below,  was  entitled 
to  a  verdict;  the  sentence  of  the  Court  below  therefore  must  stand;  but  their  Lord- 
ships think  the  damages  given,  £.'5000,  excessive,  and  that  they  ought  to  be  reduced 
to  £1500.  We  therefore  affirm  the  judgment,  with  damages  to  that  extent,  and  as 
we  have  reduced  the  damages,  such  affirmance  will  bo  without  costs. 

[See  Inglis  v.  De  Barnard,  1841,  3  Moo.  P.C.  425.  On  point  (i.)  as  to  consolidation  of 
petition  with  tlie  original  appeal  (•'!  Moo.  P.C.  .395),  cf.  authorities  enumerated 
in  note  to  L'etemeyer  v.  OhermuUer,  18.37,  2  Moo.  P.C.  125;  (ii)  as  to  judicial 
responsibility,  see  notes  to  Colder  v.  Halket,  1839,  3  Moo.  P.C.  at  p.  79;  and 
IJiU  V.  Biffi/e,  1841,  3  Moo.  P.C.  483  ;  (iii)  as  to  re-arguing  appeals  (3  Moo.  P.C. 
397),  see  note  to  FrnnkJand  v.  M'Gu.'ity,  1830,  1  Knapp,  at  p.  310);  (iv)  as  to 
reversal  or  modification  of  verdict,  cf.  Le  Breton  v.  Enrvis,  1844,  4  Moo.  P.C. 
323  ;  Mudhoosoodun  Sundial  v.  Surroop  CJniiuler  Sirkar  Ghowdry,  1849,  4  Moo. 
Ind.  App.  433  ;  Soonder  Koomarre  Dehheea  v.  Oudhadur  Pershad  Tewarree,  1858, 
7  Moo.  Ind.  App.  63.] 


[398]  ON  APPEAL  FROM  I'HE  COURT  OF  APPEALS  OF  LOWER  CANADA. 

AUGUSTIN    GADIOUX    ST.    LOUIS,    and    PIERRE    BENJAMIN    DUMOULIN,— 

Appellants;  ANTOINE  GADIOUX  ST.  LOUIS,  FREDERICK  BETTEZ  and 

Dame  MARIE  GADIOUX  ST.  LOUIS  his  Wife,  ANTOINE  GADIOUX  ST. 

LOUIS  and  JOSEPHTE   GADIOUX  ST.   L.Om^,— Respondents  t   [Feb.    IS, 

•    1841]. 

The  rights  of  tlie  Seigneur  in  Lower  Canada  to  the  water  of  an  unnavigable  river 
flowing  through  his  Fief  does  not  entitle  one  of  several  co-seigneurs  to 
divert  the  waters  for  his  exclusive  use,  which  had  been  accustomed  for  eleven 
years  to  supply  the  mills  of  another  of  his  co-seigneurs. 

The  question  at  issue  in  this  Appeal  respected  the  right  to  the  u.se  of  the  river 
Yamachiche,  a  river  not  navigable,  in  the  district  of  Three  Rivers,  in  the  Province 
of  Lower  Canada. 

By  the  laws  of  Lower  Canada,  the  seigneur  of  a  Fief  is  the  proprietor  of  rivers 
not  navigable,  as  far  as  they  flow  through  the  seigniory. 

The  Appellant,  Pierre  Benjamin  Dumoulin,  was  one  of  the  co-seigneurs  of  the 
Fief  Gros  Bois,  through  which  the  river  flows.  Tlie  Respondents  were  also  co- 
seigneurs  of  the  Fief. 

In  the  year  1820,  the  Respondent,  Gadioux  St.  Louis,  erected  a  grist-mill;  and  in 
the  year  1821  he  also  erected  a  carding  and  fulling  mill  near  the  grist-mill,  upon 
his  own  land  within  the  Fief,  and  in  order  to  accumulate  a  sufficient  supply  of  water 


*  Present :   Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  Mr.  Ju.stice  Erskine, 
Sir  Herbert  Jenner  Fust,  and  the  Right  Honouraljle  Dr.  Lushington. 

t  Present:   Lord  Brougham,  Mr.  Barou  Parke,  Mr.  Justice  Bosanquet,  and  the 
Right  Honourable  Dr.  Lushington. 
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to  work  [399]  tlit'iii,  he  caused  a  daui  to  Ite  thrown  across  the  I'iver  at  a  jioiut  above 
the  mills 

In  18.31,  the  Appellant,  Augustin  Gadioux  St.  Louis,  erected  a  saw-mill  upon  the 
same  river,  at  a  point  liigher  up  than  the  Respondents'  mills;  and  for  the  purpose 
of  working  this  mill  he  caused  a  channel,  or  canal,  to  be  made  from  a  point  on  the 
river  aljove  the  Respondents'  dam,  to  a  point  below  such  dam,  whereby  a  portion  of 
the  water  was  diverted  from  its  natural  course,  and  from  flowing  over  the  Respondents' 
land,  which  impeded,  and  at  times  actually  stopped,  the  working  of  the  Respondents' 
mills. 

In  conserjuence  of  this  encroachment  upon  their  rights,  the  Respondents,  on  the 
22nd  of  September  1832,  instituted  an  action  in  the  Court  of  King's  Bench  for  the 
district  of  Three  Rivers,  against  the  Appellant,  Augustin  Gadioux  St.  Louis,  for 
the  purpose  of  having  the  canal  made  l)y  him  stopped  up,  and  for  a  j^rohibition 
against  any  future  diversion  of  the  water,  with  damages  and  costs  for  the  injury 
already  done. 

The  Appellant,  Pierre  Benjamin  Dumoulin,  intervened  in  the  cause;  as  a  person 
in  whose  name  and  right,  in  his  character  of  seiijneur  primitif,  the  canal  and  mill 
mentioned  in  the  declaration  had  been  made. 

The  Appellants  then  filed  their  peremptory  exception  perpet^ielle  en  droit  et 
defence  an.  funds  en  fait,  by  which  they  in.sisted  that  the  Appellant,  Dumoulin,  was 
seigneur  of  the  greater  part  of  the  fief,  Grus  Bois,  through  which  the  river  Yamachiche 
flows,  and  tliat  the  saw-mill  and  canal  in  question  were  constructed  in  the  fief,  which 
was  the  undivided  proijerty  of  the  Appellant,  Dumoulin,  and  others,  of  whom  the 
Respondents  perhaps  formed  a  part,  but  at  the  most  a  very  snudl  undi-[400]-vided 
part.  That  the  river  not  being  a  navigable  river,  the  Appellant  Dumoulin  had  the 
sole  right  to  the  use  and  enjoyment  of  the  water  within  his  seigneirry,  and  to  make, 
or  cause  to  be  made,  the  mill  and  canal  in  question  ;  and  they  insisted  that  the 
Respondents  had  not  even  had  the  right  of  hatialite  further  back  than  the  year 
1820;  that  the  mill  could  never  have  been  considered  banal  by  the  censitaires  of  the 
fief,  and  still  less  by  the  co-seigneurs,  to  w'hom  this  undivided  right  appertained, 
because,  since  the  year  1820,  and  several  years  before,  there  exhsted  another  grist- 
mill within  the  seigneury,  and  that  even  should  the  Respondents  have  acquired  the 
right  of  hanaUte  in  the  fief,  and  the  rigid  to  work  their  mill  \w  means  of  the  waters 
(which  the  Appellants  denied),  they  could  not  have  any  right  to  more  than  would  be 
necessary  to  work  their  own  mill,  whereas,  there  was  more  than  sufficient  to  work 
the  Respondents  as  well  as  the  Appellants'  mills  all  the  year  I'ound.  The  Appellants, 
moreover,  denied  that  they  had  ever  exercised  their  right  liut  with  the  greate.st  care, 
and  had  only  taken  the  surplus  water  which  the  Respondents  had  no  need  of,  and 
had  cut  their  canal  on  a  level  with  the  Re.spondents'  dam,  without  making,  as  they 
were  entitled,  a  dam-head  for  themselves. 

To  this  exception  -the  Respondents  filed  sjiecial  answers,  insisting  that  the  grist- 
mill was  erected  by  Antoine  Gadioux  St.  Louis,  seigneur,  as  mentioned  in  their 
declaration,  at  the  instance  and  request  of  the  tenants  censitaires  of  the  fief,  Gros 
Bois,  by  reason  of  the  neglect  and  refusal  of  all  the  other  co-seigneurs  to  erect  and 
provide  a  good  and  sufficient  mill  in  the  said  fief,  as  appeared  by  several  protests  from 
the  tenants,  copies  of  which  were  appended  thereto. 

[401]  The  Respondents  also  produced  various  documents  to  prove  their  co-])artner- 
ship  of  the  seigneury.  and  their  several  rights  therein. 

Witnesses  were  examined  on  both  sides,  to  prove  the  relative  situations  of  the 
mills,  and  to  show  in  what  respect  the  Respondents  were  injured  by  the  Appellants' 
use  of  the  water. 

The  cause  was  fully  heard  in  the  King's  Bench,  and  the  following  Judgment 
pronounced:  — 

"  The  Court  having  heard  the  parties  on  the  merits,  as  well  on  the  principal 
demand  as  on  the  demand  in  intervention  ;  having  examined  the  process  and  the 
proofs,  and,  after  having  deliberated  thereon,  considering  that  Antoine  Gadioux, 
surnamed  St.  Louis,  one  of  the  Plaintiffs,  and  through  whose  rights  the  others  act  in 
this  cause,  has,  and  could  transmit  to  the  other  Plaintiffs,  only  a  right  of  co-partner- 
ship in  the  great  river  Yaniacliiche  ;  considering  that  in  erecting  a  mill  on  the  said 
river,  the  said  Antoine  (iadioux  could  only  acquire,  at  the  most,  tlie  right  of  hanalite, 
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but  not  lit  all,  either  tlie  possession  or  tlie  exclusive  jiroprietorsliip  of  the  said  river 
Yamachiche,  which  is  seigne%tnal  and  not  navigable;  considering,  lastly,  that  the 
intervening  party,  Pierre  Benjamin  Dumoulin,  being  a  co-seigneur  of  the  seiyneury 
of  Yamachiche  or  Gros  Bois,  of  the  said  river  which  runs  through  it,  has  the  right 
to  use  and  enjoy  the  said  river,  according  to  his  share  and  portion  in  it, — the  Court 
has  dismissed,  and  now  dismisses,  the  Plaintiff's  action  with  costs  to  the  Defendant, 
and  the  intervening  party  respectively,  saving  to  the  Plaintiff  and  to  the  said 
intervening  party  their  legal  resource  to  regulate  and  determine  for  what  parts, 
and  in  what  manner,  they  shall  use,  jointly  or  severally,  the  said  river  for  the 
fufure." 

[402]  From  this  Judgment  tiie  Respondents  appealed  to  the  Court  of  Appeals  for 
the  Province  of  Lower  Canada,  and  tiie  Appeal  having  been  heard,  tlie  following 
Judgment  was  afterwards  given:  — 

"  It  is  considered  and  adjudged  that  the  Judgment  of  the  Court  of  King's  Bench 
for  the  district  of  Three  Rivers  in  this  cause,  be,  and  the  same  is  hereby  reversed, 
with  costs  to  the  Appellants,  as  well  in  this  Court  as  in'the  Court  below,  against  the 
said  Augustin  St.  Louis;  and  this  Court  proceeding  thereupon,  doth  adjudge,  con- 
demn and  order  the  said  Augustin  St.  Louis,  Defendant  in  this  cause  in  the  Court 
below,  and  one  of  the  Respondents  in  this  Court,  within  fifteen  days  from  and  after 
service,  and  signification  of  a  copy  of  this  Judgment,  to  fill  up  and  close  the  canal 
mentioned  in  the  declaration  in  this  cause  filed,  and  to  restore  the  land  through 
which  the  said  canal  has  Ijeen  cut  to  the  same  situation  and  condition  in  which  it 
was  before  the  said  canal  was  connnenced,  so  that  the  waters  of  the  river  Yamachiche 
may  run  in  the  natural  course  and  channel  of  the  said  river  :  and  this  Court  doth 
hereby  enjoin  the  said  Augustin  St.  Louis  not  to  mole.st  in  future  the  said  Antoine 
Gadioux  St.  Louis  in  his  lawful  usufruct  and  enjoyment  of  the  water  of  the  said 
river  of  Yamachiche,  and  doth  condemn  the  said  Augu.stin  St.  Louis  to  pay  to  the 
said  Appellants  all  such  damages  as  they  the  said  Appelhuits  have  sustained,  or 
may  sustain,  by  reason  of  the  cutting  and  making  of  the  said  canal,  when  and  so 
soon  as  the  amount  of  such  damages  shall  have  been  liquidated  in  due  course  of  law  ; 
— and  lastly,  it  is  by  this  Court  considered  and  adjudged,  that  the  intervention 
of  the  said  Pierre  Benjamin  Dumoulin  in  this  cause,  filed  on  the  10th  day  of  January 
18.33,  be,  and  the  same  is  hereby  dismissed,  [403]  with  costs  to  the  AppeUants  against 
him  the  said  Pierre  Benjamin  Dumoulin,  as  well  in  this  Court  as  in  the  Court  Ijelow." 

The  Appellants  then  brought  the  present  Appeal,  sulmiitting  that  the  Decree 
ought  to  be  reversed  for  the  following  reasons:  — 

I.  Because  by  the  law  of  Lower  Canada,  the  co-seigneurs  of  a  fief  are  entitled  to 
use  the  waters  of  unnavigable  rivers  flowing  through  their  fief,  and  one  co-seig-neur 
has  no  right  to  monopolize  the  same. 

II.  Because  the  Apjiellant,  Pierre  Benjamin  Dumoulin,  was  one  of  the  co-seigneurs 
of  the  fief,  Gros  Buis,  through  which  the  unnavigable  river  Yamachiche  flows,  and  the 
mill  complained  of  was  erected  on  the  waters  of  the  river  within  the  fief  aforesaid. 

III.  Because  the  Appellant  had  a  legal  right  to  erect  the  saw-mill  in  the  place 
where  it  is  situate,  and  to  use  the  waters  of  the  river  for  the  working  thereof,  the 
Appellants  not  claiming  any  exclusive  right  to  such  waters. 

IV.  Because  it  was  proved  by  the  evidence  adduced  in  the  cause,  that  the 
Appellants'  mill  might  l)e  worked  without  inconvenience  or  injury  to  the  mills  of 
the  Respondents,  by  a  proper  use  of  the  waters  of  the  said  river. 

V.  Because  the  Appellants  had  always  been  willing,  and  had  proposed  to  the 
Respondents  to  adopt  such  regulations  with  respect  to  the  use  of  the  waters  as  might 
enable  both  the  Appellants  and  Respondents  to  enjoy  the  use  of  the  waters  for  work- 
ing their  mills,  without  inconvenience  or  injury  to  either. 

VI.  Because  the  Respondents  had  refused  to  assent  to  any  such  arrangement, 
though  easy  and  practicable. 

[404]  VII.  Because  the  grist-mill,  in  respect  of  which  the  Respondents  claim, 
was  not  entitled  to  the  privileges  of  hanalite,  and  another  grist-mill,  situate  higher 
up  the  river,  existed  within  the  fief  long  previous  to  the  erection  of  the  Respondents' 
grist-mill,  and  still  continued  to  exist. 

The  Respondents,  however,  contended  that  the  decision  appealed  from  was  just 
and  proper,  for  the  following  reasons;  — 
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I.  Because  the  maxim  "  sic  utere  tuo  ut  alieninn  nnn  laedas  "  is  not  only  founded 
upon  principles  of  natural  justice,  but  was  consonant  to  tlie  laws  of  the  Province. 

II.  Because,  by  the  cutting;  and  use  of  the  Appellants'  canal,  the  waters  of  the 
river  Yaniachiche  were  to  a  considerable  extent  diverted  from  their  natural  course, 
which  is  over  or  by  the  Respondents'  land,  and  by  such  diversion  the  Respondent,s 
were  prevented  from  liaving  the  full  use  and  enjo3'ment  of  the  waters  of  the  river  in 
the  manner  in  whicli  they  and  their  predecessors,  owners  of  the  land  in  respect  of 
which  the  Respondents'  action  was  brought,  were  accustomed  to  use  and  enjoy  tlie 
same  previously  to  the  cutting  and  use  of  the  canal,  and  by  such  diversion  of  tlie 
water  the  Respondents  had  sustained  considerable  damage  in  respect  of  their  afare- 
said  mills  and  lands  on  the  said  river. 

III.  Because  the  Respondents'  gi'ist-niill  was  a  haiuil  mill,  grinding  tiie  corn  of 
that  part  of  the  fief,  Gros  Bou,  in  which  such  mill  is  situate,  and  the  Respondents 
were  entitled  to  the  full  use  of  the  waters  of  the  river,  for  the  purpose  of  working 
the  same  mill. 

IV.  Because,  for  a  period  of  ten  j'ears  and  upwards,  before  the  commencement 
of  the  Appellants'  canal,  the  Re-spondents  liad  had  the  uninterrupted  enjoyment 
[405]  of  their  said  mill,  with  the  full  flow  of  the  water  of  the  said  river  for  the 
working  thereof. 

V.  Because,  according  to  the  evidence  in  the  action,  and  the  law  of  the  land, 
no  other  than  the  Judgment  now  appealed  from  could  have  been  given,  or  would 
have  Iseen  proper. 

Mr.  Burge,  Q.C.,  for  the  Appellants,  and 

Mr.  Kindersley,  Q.C.,  and  Mr.  Renshaw,  in  sujiport  of  the  .Judgment  of  the 
Court  below. 

In  the  course  of  the  argument,  the  following  authorities  were  referred  to : 
Merlin's  Rep.  Jurisp.  tit.  Cours  d'Eau ;  3  Partida,  L.  15  and  16,  tit.  .32;  Dig.  lib. 
39,  tit.  i.  1.  3  :  Code  Civil,  Art.  644  ;  Denisart's  Coll.  4  vol.  294  ;    2  Bl.  Com.  90. 

The  Right  Honourable  Dr.  Lushington  (July  28). — The  present  Appeal  relates 
to  the  right  of  the  contending  parties  to  the  u.se  of  the  waters  of  the  river  Yania- 
chiche, a  river  not  navigable,  and  flowing  through  the  Seigneury  of  Gros  Bois,  in 
Lower  Canada ;  of  that  Seigneury,  Dumoulin,  one  of  the  Appellants,  and  the  Re- 
spondents, are  co-seii/tieur's. 

In  the  year  1820,  Antoine  Gadioux  St.  Louis,  with  the  consent  of  all  the  pro- 
prietors, as  well  as  tenants,  and  at  the  instance  of  at  least  some  of  them,  erected  a 
grist-mill  on  his  own  land;  in  1821,  a  carding  and  fulling  mill,  and  a  dam,  was 
thrown  across  the  river,  for  the  purpose  of  supplying  tlie  mills  with  a  sufficient 
quantity  of  water;  until  the  month  of  Noveml^er  1831,  these  mills  continued  to  be 
worked  without  any  olistruction  or  diminution  of  the  ordinary  supjily  of  water.  At 
that  period,  Augustin  Gadioux  St.  Louis,  [406]  erected  a  saw-mill  on  a  point  higher 
up  the  river,  and,  for  the  purpose  of  sujijilying  sucii  mill  with  water,  caused  a  canal 
to  be  made. 

The  Respondents,  conceiving  that  sucli  canal  intercepted  the  accustomed  flow 
of  water  to  their  mills,  thereby  preventing  them  from  being  worked  so  beneficially 
and  conveniently  as  before,  in  September  1832  brought  an  action  in  the  Court  of 
King's  Bench  of  the  Three  Rivers,  against  Augustin  Gadioux  St.  Louis.  The  object 
of  this  action  was  to  have  the  canal  stopped  up,  and  all  things  restored  to  their 
former  state,  and  to  recover  damages  for  the  losses  su.stained. 

Dumoulin  intervened  in  this  suit,  alleging  himself  to  be  a  partner  with  the 
Appellant.  St.  Louis,  in  the  saw-mill,  and  also  interested  and  entitled,  as  one  of  the 
r.o-seigneurs  of  the  fief. 

The  Respondents  in  their  pleadings  alleged,  among  other  things,  that  the  corn- 
mill  by  them  erected  in  1820  was  a  hanal  mill,  and  entitled  to  all  the  privileges 
of  a  mill  of  such  character.  This  averment  was  denied  liy  the  Appellants,  who 
further  stated,  that  if  it  were  true,  the  Resjiondents  were  only  entitled  to  a  sufficiency 
of  water  to  work  it,  and  that  if  the  waters  of  the  river  were  properly  managed,  there 
would  be  an  overplus  of  water,  to  whicii  the  .\ppellants  w(uild  l>c  cntilled  for  the  use 
of  their  mill. 

Evidence,  both  written  and  parol,  was  ])roducfd  un  lirlialf  of  Imlli  rlir  litiLratiiig 
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parties,  and  the  cause  was  first  heard  before  the  Court  of  King's  Bench,  which  Court, 
on  the  30tii  of  September  183.'?,  dismissed  the  action,  on  the  ground  that  Dumoulin 
was  entitled  to  enjoy  the  river  according  to  his  share  as  a  co-seigneur,  and  that  tlie 
Plaintiffs  had  claimed  an  exclusive  use;  the  Court  also  reserved  to  the  Plaintiffs, 
and  to  Dumoulin,  the  [407]  intervening  party,  lil)erty  to  resort  to  the  Court  for  the 
arrangement  of  their  rights. 

An  Appeal  having  been  presented  to  the  Provincial  Court,  that  tribunal,  on  the 
."lOth  of  April  18.34,  reversed  the  Decree  of  the  Court  of  King's  Bench,  and  pro- 
nounced according  to  the  prayer  of  the  present  Respondents  in  their  declaration. 

Their  Lordships  have  now  to  determine,  whether  they  see  any  sufficient  cause 
for  reversing  this  last  Judgment ;  and  first  they  would  observe,  that  they  are  satis- 
fied by  the  evidence,  that  the  Respondents  have  suffered  some  damage  by  the  diverts 
ing  the  waters  through  the  means  of  the  canal  for  the  use  of  the  mills  erected  in 
1831.  To  what  extent  that  damage  has  proceeded,  they  are  not  called  upon  to 
determine  in  this  Appeal. 

The  question  then  is,  lias  the  Appellant  Dumoulin  shown  that  he  has  any  right 
so  to  use  these  waters,  notwithstanding  the  loss  to  the  Respondents?  Has  he  proved 
that  the  loss  occasioned  is  damnum  absque  injuria?  At  the  time  of  the  erection  of 
these  mills  in  1820  and  1821,  he  had  no  right  or  interest  in  the  waters  of  the  river 
at  all ;  the  mills  were  erected  and  worked  with  the  consent  of  all  interested,  for 
some  years  before  Dumoulin  acquired  any  title  to  the  use  of  the  waters. 

The  defence  of  Dumoulin  may  be  shortly  stated  to  consist — First,  of  a  denial 
that  the  mill  of  the  Respondents  is  a  hanal  mill; — Second,  a  justification  of  his 
carrying  oft"  a  part  of  the  supply  of  water  from  the  Respondents'  mills,  on  the  ground 
that  he  is  a  co-seigneur  of  the  fief,  and  as  such  entitled  to  share  in  the  use  of  the 
waters,  even  to  the  extent  of  depriving  the  Respondents,  his  co-seigneurs,  of  the  use 
of  a  part  of  their  accustomed  supply. 

[408]  Now,  leaving  out  of  consideration  the  question  of  hanal  mill  or  not,  and 
what  was  the  privilege  of  haiuiJite,  it  is  evident,  that  if  the  Appellant  cannot  support 
his  latter  justification,  he  must  fail  altogether.  The  position  he  must  maintain  is 
this,  that  as  co-seigneur  he  has  a  right  to  divert  the  waters,  accustomed  for  eleven 
years  to  supply  the  mills  of  one  of  his  co-seigneurs,  for  the  purpose  of  working  his 
own  newly-erected  mill,  and  tliis  to  an  extent  to  which  it  is  not  easy  to  fix  a  limit. 
The  proposition  carries  with  it  some  extraordinary  consequences;  for  if  the  law  be 
as  stated,  another  co-seigneur,  having  property  higher  up  the  river,  might  build  a 
new  mill,  and  divert  the  w-aters  from  all  the  existing  mills;  he  is  in  turn  to  suffer 
the  same  loss,  if  there  should  be  any  co-seigneur  having  land  situate  still  higher  up 
the  stream. 

We  are  of  opinion  that  the  Appellants  have  failed  to  show  that  the  law  prevail- 
ing in  Lower  Canada  supports  any  such  proposition,  and  that,  therefore,  the  Decree 
of  the  Court  of  Appeals  must  be  affirmed. 

It  may  be  that  the  Appellants  have,  by  the  law  of  Canada,  some  claim  to  have  the 
use  of  the  waters  regulated  by  the  Courts  of  that  country,  so  that  all  the  co-seigneurs 
may  have  the  most  beneficial  use  of  tlie  same.  If  this  be  so,  our  Judgment  will  not 
deprive  the  Appellants  of  any  right  they  may  possess  to  resort  to  the  tribunals  of 
their  country,  for  such  purpose.  All  we  affirm  is,  that  the  Appellants  had  no  right 
to  take  the  law  into  their  own  hands,  inflicting  a  loss  and  injury  on  the  Respondents. 
Decree  affirmed  with  costs. 

[Mews'  Dig.  tit.  COLONY,  II.  Particular  Colonies,  4.  British  North  America.'[ 
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[409]  FROM  THE  ISLAND  OF  JERSEY. 

In  the  Matter  of  the  Appeal  of  ABRAHAM  AMES  and  Others*  [May  14,  1841]. 

On  Petition  of  Her  Majesty's  Attorney-General  for  Jersey. 

Leave  granted  on  an  exptirte  application  to  appeal  from  a  criminal  proceeding 
in  Jersey ;  rescinded  on  Special  Petition  of  the  Attorney-General  of  the  Island. 
The  Court  being  of  opinion  that  the  original  leave  ought  not  to  have  been 
given. 

By  an  Act  of  the  States  of  the  Island  of  Jersey,  dated  the  22nd  of  May  18.31,  and 
confirmed  by  an  Order  in  Council,  of  the  2nd  of  July  1831,  it  was  provided  that  the 
Committee  of  Harbours  might  place  in  reserve,  for  such  time  as  they  might  deem 
fit,  the  ovster-beds,  or  part  thereof,  belonging  to  the  Island,  ajid  all  persons  were 
prohibited  from  dredging  at  any  time  on  the  oyster-beds  so  reserved,  on  pain  of 
300  livres  and  confiscation  of  the  oysters  there  dredged. 

This  Act  having  been  repeatedly  violated,  the  States,  on  the  11th  of  April  1838, 
passed  a  resolution  directing  the  constables  of  St.  Martins  and  Grouville  to  cause 
the  above  Act  to  be  carried  into  execution,  and  to  repress  the  disorderly  proceedings 
arising  from  the  violation  of  the  Act. 

In  obedience  to  the  directions  contained  in  the  foregoing  resolution,  the  con- 
stables of  St.  Martins  and  Grouville  arrested  the  Appellant,  Ames,  a  master  of  a 
fishing-smack,  and  ninety-six  other  masters  of  fishing-smacks.  The  parties  were 
lirought  before  the  Royal  Court,  and  the  Appellant,  Ames,  was  sentenced,  with 
[410]  the  other  masters,  to  pay  a  fine  of  300  livres  (equal  to  £17  6s.  2d.)  and  costs. 

The  several  parties  appealed  from  this  sentence  to  the  full  Court,  which  affirmed 
the  decision  of  the  inferior  Court,  and  condemned  them  in  costs.  From  this  de- 
cision Ames,  on  behalf  of  him.self  and  others  of  the  Defendants,  prayed  leave  to  ap- 
peal to  Her  Majesty  in  Council,  but  the  Royal  Court,  considering  that  by  several 
Charters  and  Orders  in  Council,  and  by  the  custom  and  common  law  of  the  Island, 
and  the  practice  observed  and  followed  in  like  matters,  it  had  the  privilege  and 
authority  to  give  judgment  in  the  second  and  final  instance,  in  all  cases  which  origi- 
nated in  the  Island  for  crimes  and  misdemeanours  punishaWe  by  penalties  or  fines, 
refused  to  grant  such  Appeal.  Whereujaon  Ames,  with  sixteen  others  of  the  De- 
fendants, presented  a  petition  in  the  nature  of  a  Doleance  to  Her  Majesty  in 
Council,  praying  for  leave  to  appeal,  and  that  all  proceedings  consequent  upon  the 
above  sentences  .should  be  stayed  in  the  meantime. 

The  Petition  was  heard  exparte  on  the  7th  of  July,  1838,  Counsel  appearing  in 
support  thereof,  and  their  Lordships  t  were  of  opinion  that  leave  to  appeal  ought 
to  be  given,  and  having  reported  to  Her  Majesty  to  that  effect,  an  Order  in  Council 
was  made  on  the  18th  of  the  same  month,  allowing  the  said  Petition,  and  suspending 
all  proceedings  against  the  Petitioners  until  the  hearing  thereof. 

The  Appellant  Ames  procured  the  Order  to  be  registered  on  the  Records  of  the 
Royal  Court,  but  took  no  further  steps  to  bring  the  Appeal  to  a  hearing. 

[411]  In  the  year  1811  the  Attorney-General  of  Jersey  presented  a  Petition  to 
the  Queen  in  Council,  complaining  tliat  the  Order  of  the  18th  of  July  1828  was  ob- 
tained by  surprise,  and  praying  that  it  might  be  rescinded,  and  the  pretended 
Doleance  dismissed  with  costs. 

The  Attorney-General  (Sir  John  Campbell)  and  Mr.  Busk  in  support  of  the  Peti- 
tion to  dismiss  the  Appeal. — 

The  Order  in  Council  of  the  18th  of  July  1838  cannot  be  sustained.  It  is  con- 
trary to,  and  a  violation  of,  the  law  and  practice  in  Jersey.  The  law  of  the  Island 
allows  of  no  Appeal  from  the  Royal  Court  of  Jersey  in  criminal  cases.  This  is 
manifest  by  the  second  article  of  the  Ordinances  of  the  Royal  Commissioners  under 

*  Present:  Mr.  Baron  Parke,  Sir  Herbert  Jenner,  The  Right  Hon.  Dr.  Lushing- 
ton.  and  Mr.  Justice  Littledale. 

t  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Erskine,  and  Sir 
Herbert  Jenner. 
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ijueeu  Elizaliftli,  of  (he  -•'.rd  of  April  mill.  Tliat  (trdiiiance  declares  that  |' The  said 
jurats,  time  out  of  mind,  have  had,  and  oujilit  to  have,  the  final  determination  in 
the  second  and  last  instance  of  all  matters  whatsoever  which  concern  criminal 
causes,  delects  or  misdemeanours."  This  is  confirmed  by  a  report  of  the  Royal 
Court,  bearing  date  the  5th  of  Ajjril  \7)<X,  which  states  the  law  on  thi.s  subject  in 
these  terms: — "No  Appeal  is  admissible  in  criminal  cases,  transgression  of  ordi- 
nances, or  mi.xed  cases,  having  a  manifest  tendency  to  disturb  the  public  peace." 
It  is  expressly  laid  down  in  the  Code,  that  tliere  sliall  be  no  Appeal  except  in  move- 
able matters  with  300  livres  at  least,  and  immovable  with  at  least  5  livres  a-year. 
There  is  no  Apjieal  here  in  criminal  matters,  Hayle's  System,  150.  Neither  can  this 
Court  entertain  the  matter  as  a  Doleance  :  it  is  not  a  Doleance  in  the  meaning  of 
the  163rd  article  of  the  Jersey  Code  [412]  of  1771.  "  Les  doJeances  efant  en  ellex- 
memes  odieuses,  j)nrcR  qu'eUes  sont  imrticulierement  dirigees  contre  le  Juge,  dont 
I'honneur  doit  Hre.  nuiintenu  a  cause  de  hi  juntice."  Here  thei-e  is  no  complaint 
against  the  Judge.  This  is  a  proceeding  upon  a  penal  statute  to  recover  a  penalty 
for  a  breach,  and  no  Appeal  lies  here  from  the  finding  of  the  full  Court.  The  same 
rule  is  recognized  in  Scotland  :  no  Appeal  is  given  in  criminal  proceedings,  to  the 
House  of  Lords,  from  the  Court  of  Justiciary.  We,  therefore,  submit  that  this  Court 
had  no  power  to  make  the  Order,  and  that  it  must  be  rescinded,  with  costs. 

Sir  Frederick  Pollock,  Q.C.,  for  Ames  and  the  other  Appellants — Submitted  that 
the  proceedings  in  the  Court  below  by  the  Attorney-General  of  Jersey  being  the  in- 
fliction of  a  penalty,  was  the  suliject  of  an.  Appeal  to  Her  Majesty  in  Council,  and 
that  the  Order  of  the  18th  of  July  1838,  could  not  be  impeached  or  disturljed,  as  it 
was  granted  under  the  general  jurisdiction  exercised  by  this  Court,  to  let  in  an 
Appeal,  upon  a  special  application  for  that  purpose,  which  was  otherwise  precluded. 
Ee  Tupper  (2  Knapp,  P.C.  Cases,  201). 

Mr.  Baron  Parke.— Their  Lordships  are  of  opinion  that  the  application  to  dis- 
miss this  Appeal  must  be  granted  ;  had  their  Lordships'  attention  been  directed  to 
the  law  of  the  Isle  of  Jersey  respecting  criminal  proceedings  at  the  time  of  grant- 
ing the  Order  for  leave  to  Appeal,  they  would  never  have  allowed  it.  The  pre- 
[4i3]-sent  application  is  strictly  regular,  for  it  is  quite  clear  that  where  special 
leave  to  appeal  has  been  granted,  on  an  exparfe  Petition,  it  is  competent  for  the 
Respondent  to  come  here  on  Petition  to  dismiss  the  Order  giving  such  leave,  upon  the 
ground  that  it  has  been  improierly  granted,  and  the  practice  is  to  present  a  Counter- 
■  petition  for  that  purpose.  We  are  disposed  to  say  that  we  ought  not  to  have  re- 
commended Her  Majesty  to  have  allowed  the  Appeal,  but  we  are  not  disposed  to  say 
that  we  have  not  the  power  so  to  have  done,  as  Her  Majesty  is  the  head  of  Justice, 
and  we  are  sitting  here,  not  merely  as  a  judicial  body,  but  as  Privy  Councillors,  and 
the  matter  of  the  former  Petition,  was  referred  to  us  generally.  But  we  are  fully 
aware  of  the  difficulties  which  we  should  entail  on  ourselves  if  we  were  to  grant 
Appeals  in  matters  of  criminal  prosecutions  ;  and  under  the  circumstances  of  this 
case,  we  think  that  the  Order  of  the  18th  of  June  1838  ought  not  to  have  been 
granted,  and  must  be  rescinded,  but  without  costs  on  either  side. 

[On  jjoint  (i.)  as  to  the  caution,  with  which  special  leave  to  appeal  will  be  granted 
in  criminal  cases  adopted  in  Req.  v.  Berfrand,  1867,  L.R.  1  P.C.  530.  i  Moo. 
P.C.  (N.S.)  460  ;  and  cf.  Reg.  v.  Joykusen  Mookerjee  (1862),  1  Moo.  P.C.  (N.S.) 
272;  Falkland  Islands  Co.  v.  Reg.,  1863,  ih.  312;  Levien  v.  Reg.,  1867,  L.R. 
1  P.C.  536,  4  Moo.  P.C.  (N.S.)  483  ;  Riel  v.  Req.,  1885,  10  A.C.  675 ;  In 
re  DiUet,  1887,  12  A.C.  459;  Dinkulu  v.  A.-G.  of  Zululand,  1890,  61  L.T. 
740;  Ex  parte  Deeming  (1892),  A.C.  422;  In  re  MacCrea  (1893),  A.C.  346; 
Kops  V.  Reg.  (1894),  A.C.  650;  In  re  Carew  (1897),  A.C.  719;  Sprigg  v. 
Sigcau  {ib.  238) ;  Gangadhar  TUak  v.  Queen  Empress,  1897,  L.R.  25  Ind.  App. 
1  ;  In  re  Rajendro  Nath  Mukerji,  1899,  L.R.  26  Ind.  Ap.  242 ;  and  see  also 
note  to  Antiqua  {Justices  of),  1830, 1  Knapp,  at  p.  269  :  (ii.)  criminal  appeals  from 
Jersey,  see  Esnouf  v.  A.-G.  for  Jersey,  1883,  8  A.C.  308.  See  also  Rei/.  v.  Eduljee 
Byramjee,  1846,  5  Moo.  P.C.  282 ;  Belson  v.  Belson,  1849-50,  7  Moo.  P.C.  34.] 
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[414]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CIVIL  JUSTICE  OF 

BRITISH  GUIANA. 

In  the  Matter  of  an  Appeal  of  JOHN  DOWNIE,  against  an  Order  of  the  Supreme 
Court  bearing  date  the  6th  of  February  1840 ;  and  in  the  matter  of  an 
Appeal  of  WILLIAM  ARRINDELL,  against  an  Order  of  the  same  Court,  on 
the  6th  and  8th  days  of  February  1840  *  [June  21,  1841]. 

Appeals  from  two  Orders  of  the  Supreme  Court  of  British  Guiana,  suspending 
from  practice,  for  sis  months,  two  Counsel,  on  Special  Petition  allowed,  and 
under  the  circumstances,  such  orders  reversed  [3  Moo.  P.C.  420]. 

Practice  as  to  the  number  of  Counsel  entitled  to  be  heard  where  there  are  two 
distinct  Appeals  against  the  same  Respondent  whose  defence  to  each  Appeal 
is  in  substance  the  same  [3  Moo.  P.C.  419]. 

The  first  of  these  Appeals  was  against  an  Order  made  by  the  Hon. 
Jeffery  Hart  Bent,  Chief  Justice;  Thomas  Norton,  First  Puisne  Judge; 
and  Samuel  Firebrace,  Second  Puisne  Judge,  of  the  Supreme  Court  of 
Civil  Justice  in  Demerara  and  Essequibo,  on  the  6th  of  February  1840,  suspending 
the  Appellant,  John  Downie,  an  advocate,  from  practising  in  that  Court  for  the 
space  of  six  months,  for  contempt  of  Court. 

The  Second  Appeal  was  also  against  an  Order  of  the  same  Court,  of  the  6th  and 
8th  of  February  1840,  whereby  the  Appellant,  William  Arrindell,  a  barrister  practis- 
ing in  the  colony,  was  likewise  suspended  from  practising  for  the  same  period. 
These  orders  were  made  under  the  following  circumstances. 

[415]  On  the  18th  of  January  1840,  the  Hon.  Thomas  Norton,  the  First  Puisne 
Judge,  commenced  an  action  against  John  Emery,  an  inhabitant  of  Demerara,  as 
the  editor  and  proprietor  of  a  newspaper  called  the  Berbice  Advertiser,  for  a  libel 
published  in  that  journal,  in  which  it  was  alleged,  that  the  First  Puisne  Judge  had 
been  guilty  of  delays,  in  postponing  the  sittings  of  the  Roll  Court,  and  keeping 
that  Court  shut  at  his  pleasure,  tothe  injury  and  prejudice  of  Her  Majesty's  subjects 
in  the  Colony. 

The  citation  was  in  common  form,  calling  upon  the  Defendant  to  appear  on  the 
3rd  of  February  following,  at  the  Roll  Court.  The  claim  and  demand  set  forth  the_ 
particulars  of  the  Plaintiif's  complaint,  and  according  to  the  Dutch  Roman  law, 
claimed  the  amende  honorable  et  profitahle,  the  former  importing  an  apology  to 
be  made  by  the  Defendant,  the  latter  payment  of  damages  in  monej'.  A  copy  of 
this  claim  and  demand  was  served  on  the  Defendant. 

On  the  31st  of  January,  three  days  before  the  Defendant  was  cited  to  appear 
before  the  Roll  Court,  Mr.  Norton  was  served  with  a  copy  of  a  Petition  to  Her 
Majesty  in  Council,  dated  the  30th  of  that  month,  and  purporting  to  be  from  John 
Emery,  the  Defendant  to  the  action.  This  Petition,  after  stating  the  nature  of  the 
action,  contained  a  suggestion  that  Mr.  Norton  was  about  to  preside  in  the  Roll 
Court  at  the  trial  of  the  action  so  commenced  by  him,  and  prayed  that  Her  Majesty 
would  interdict  him  from  proceeding  in  any  manner,  directly  or  indirectly,  in  the 
said  action,  and  that  the  summons  and  citation  issued  therein  might  be  cancelled  and 
withdrawn,  free  of  costs,  with  further  interdiction  and  injunction  not  to  do  or 
attempt  the  [416]  like  in  future.  The  Petition  also  prayed  for  payment  of  the 
Petitioner's  costs  in  that  matter,  by  the  said  Judge. 

The  Petition  was  served  on  the  Judge  by  the  Provost  Marshal,  the  sworn  officer 
of  the  Court,  whose  duty  it  was  to  serve  and  execute  mandaments,  executions,  and 
provisions  of  Justice  issued  by  the  Court.  The  service  of  such  Petition  not  being 
in  the  nature  of  any  proceedings  of  the  Court,  was  no  part  of  his  official  duty,  and 
the  employment  of  him  for  that  purpose  was  deemed  a  studied  insult  to  the  Judge, 
and  through  him  to  the  Court.  The  Provost  Marshal  and  his  deputy  were  accord- 
ingly summoned,  and  in  the  presence  of  the  Registrar  required  to  give  information, 
on  oath,  respecting  the  parties  who  had  employed  and  instructed  them. 

*  Present:  Lord  Brougham,  Mr.  Justice  Er.skine,  Sir  Herbert  Jenner,  and  The 
Right  Hon.  Dr.  Lushington. 
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Upon  the  exaniinalion  of  tliese  officers,  it  appeared  that  the  Provost  Marshal 
was  instructed  by  the  Appellants,  and  that  the  Appellant,  Downie,  required  him 
to  make  a  return  of  the  service,  and  drew  up  the  form  of  such  return  himself  ;  that 
the  Appellant,  Arrindell,  though  he  had  not  signed  the  written  instrument  for 
that  purpose,  was  present  in  tlie  office  of  the  Provost  Marshal  at  the  time  the 
instructions  respecting  the  service  and  return  of  the  Petition  were  given,  and,  as 
well  as  l)o^^^lie,  was  retained  and  acted  as  Counsel  for  the  Defendant  Emery. 

The  First  Puisne  Judge,  on  the  6th  of  February  18i0,  brought  the  circumstance 
of  the  service  of  the  Petition  and  its  contents,  as  well  as  the  part  taken  by  the  Ap- 
pellants, before  the  full  Court.  The  Appellant,  Downie,  was  present;  but  the  other 
Appellant,  Arrindell,  was  absent,  as  it  was  alleged,  without  leave,  and  in  disobedience 
to  a  standing  rule  of  the  Court,  which  [417]  required  all  persons  practising  as 
advocates,  to  be  present  at  the  sittings  of  (he  Court. 

The  Court  having  conunented  on  the  impropriety  of  the  proceeding,  observed, 
that  the  Defendant,  Emery,  had  an  undoubted  right  to  petition  the  Queen  in  Council, 
for  any  purpose,  if  he  thought  fit,  but  that  the  service  of  such  a  Petition  on  one  of 
the  Judges,  and  by  the  officer  of  the  Court,  could  only  be  considered  as  a  studied 
insult  to  the  Court,  and  called  upon  Downie  to  explain  his  conduct  in  respect  thereof  ; 
to  which  he  replied,  "  that  he  considered  he  was  acting  in  the  line  of  his  duty;  that 
he  had  no  intention  whatever  of  insulting  tiie  Judge,  and  that  he  had  no  apology  to 
make." 

After  deliberating  on  the  proper  course  to  be  pursued,  the  Chief  Justice  pro- 
nounced the  following  Judgment: — "That  it  is  considered  by  the  Court,  that  the 
conduct  of  John  Downie  is  insulting  to  the  Judge,  and  an  insult  and  contempt  of 
the  Court ;  and  it  is  ordered  that  the  said  John  Downiie,  for  such  insult  and  contempt 
by  him  committed,  be  suspended  from  all  practice  and  privilege  of  an  Advocate 
admitted  to  practise  before  this  Court,  for  the  space  of  six  calendar  months." 

At  the  same  time,  the  Court  made  an  order  for  the  attendance  of  the  Appt'llant, 
Arrindell,  on  the  8th  instant,  and  in  the  mean  time  suspended  him  from  practising," 
aTid  all  otlier  privileges  of  a  Barrister.  At  tlie  sitting  of  the  Court  on  the  8th  instant, 
the  Appellant,  Arrindell,  appeared,  when  ho  was  called  upon  by  the  Chief  Justice 
to  give  an  explanation  of  his  conduct,  when  the  Appellant  read  a  written  protest 
against  the  jurisdiction  of  the  Court,  and  requested  time  to  prepare  a  defence. 
This  the  Court  refused,  and  the  [418]  Appellant  declining  to  give  any  further  ex- 
planation, the  Chief  Justice  pronounced  him  to  have  been  guilty  of  a  contempt  of 
Court,  and  ordered  him  to  be  suspended  from  all  practice  for  the  space  of  six 
months. 

Both  Appellants  then  presented  Petitions  for  leave  to  appeal  to  Her  Majesty 
in  Council ;  but  the  Court,  considering  such  orders  not  to  be  appealable  matters 
within  their  jurisdiction,  and  not  having  discovered  any  precedent  for  such  an 
Appeal,  refused  to  allow  the  same. 

On  the  30th  of  June  1840,*  two  separate  exparte  motions  were  made  on  Petitions, 
before  their  Lordships,  by 

Mr.  Pemberton,  Q.C.,  for  Downie,  and  Sir  William  FoUett,  Q.C.,  for  Arrindell, 
for  leave  to  Appeal  against  the  above  orders  of  suspension  to  Her  Majesty  in 
Council,  were  which  granted  in  the  terms  prayed. 

The  Judges  were  served  with  notice  of  the  allowance  of  these  Appeals,  and 
transmitted  an  answer  to  Her  Majesty  in  Council,  and,  on  the  14th  of  May  1841, t 

Mr.  Edmund  Moore,  on  behalf  of  the  Judges,  applied  on  Petition  for  per- 
mission to  consolidate  and  lodge  one  case  in  answer  to  both  Appeals,  as  the  orders 
of  suspension  against  both  Appellants  involved  the  same  considerations,  and  that 
the  A]ipeals  might  be  heard  together,  which  was  ordered  accordingly. 

[419]  Both  Appeals  now  came  on  for  hearing.  The  Respondents'  Counsel  urged 
that  the  Appellants  should  be  restricted  to  two  Counsel,  one  on  each  Appeal,  but 
the  Court  declined  restricting  them, — 

*  Present :  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  The 
Right  Hon.  Dr.  Lushington. 

t  Present ;  Mr.  Baron  Parke,  Sir  Herbert  Jenner,  The  Right  Hon.  Dr.  Lushington. 
and  Mr.  Justice  Littledale. 
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Lord  Brougham  observing,  that  if  there  are  several  jjarties  in  one  Appeal 
who  say  they  are  in  different  interests,  then  if  it  is  quite  clear  to  the  Court  tha. 
they  really  are  in  different  interests,  the  practice  is  to  hear  them  by  separat; 
Counsel.  But  that  if  they  are  in  the  same  interest,  then  the  Court  makes  them  arrange 
together  so  as  to  be  heard  by  one  Counsel.  But  that  there  being  in  this  case  twc 
Appeals,  each  Appellant  had  a  right  to  be  represented  by  two  Counsel,  and  their 
Lordships  could  not  limit  them  to  one,  though  the  facts  and  arguments  used  migh' 
be  the  same  in  both  cases. 

Mr.  Pemberton,  Q.C.,  and  Mr.  Burge,  Q.C.,  for  the  Appellant,  Downie,  againt; 
and, 

Mr.  Serjeant  Stephens,  and  Mr.  Edmund  Moore,  for  the  Judges  of  the  Supreme 
Court,  in  support  of  the  orders  in  both  Appeals. 

Sir  William  Follett,  Q.C.,  and  Mr.  S.  Sharpe,  for  the  Appellant,  Arrindell,  i;.. 
the  second  Appeal,  were  not  called  upon. 

The  following  authorities  were  referred  to:  — 

As  to  the  power  of  Colonial  Court.s  to  suspend  Practitioners  at  their  Bar  for 
contempt,  Re  Justices  of  Antujiui  (1  Knapp,  P.C.  Cases,  267),  Smith  v.  Justices  of 
Sicrie  Leone  {ante,  [3  Moo.  P.C.]  361). 

[420]  Tliat  the  Appellants  had  been  guilty  of  contempt,  and  the  orders  of 
suspension  were  fully  justified.  Lechmere  Charlton's  case  (2  Myl.  and  Cr.  316),  Long 
Wellesley's  case  (2  Russ.  and  Myl.  639). 

And  to  show  tjie  right  Mr.  Norton,  had,  if  he  had  chosen  to  exercise  it, 
to  have  tried  the  action  in  which  he  was  Plaintiff,  Wood  v.  27ie  Mayor  of  London 
(1  Salk.  397). 

Lord  Brougham. — Their  Lordships  are  of  opinion,  that  the  orders  of  suspension 
ought  not  to  have  been  made  ;  and  they  will  advise  Her  Majesty  to  reverse  them. 
Tliey  make  no  order  whatever  as  to  the  erasing — that  would  be  clearly  advising  He/ 
JIajesty  to  pronounce  a  censure,  if  not  a  stigma,  upon  the  proceedings  of  the 
Court.  Nor  do  their  Lordsliips  intend  to  intimate  any  opinion  upon  the  course 
that  the  learned  Counsel  advised  his  client  to  take,  either  approving  or  disapproving 
of  it;  they  are  of  opinion  that  the  orders  ought  not  to  have  been  made;  that  it  was 
not  such  a  contempt  as  to  warrant  the  orders  made  upon  it,  which  we,  therefore, 
simply  reverse. 

[Mews'  Dig.  tit.  COLONY,  IH.  Appeals  to  Pbivt  Council,  60.  Ot/ier  Matters.  On 
point  (i.)  as  to  appeals  from  orders  of  committal  and  suspension  by  Colonial 
Courts,  see  Antigua  (Justices  of),  1830,  1  Knapp,  253,  and  note  thereto  at  p. 
269  ;  see  also  note  to  In  re  Ames,  1841,  3  Moo.  P.C.  413  ;  and  Smith  v.  Sierra 
Leone  (Justices  of),  1848,  7  Moo.  P.C.  174  :  (ii.)  as  to  consolidation  of  appeals, 
3  Moo.  P.C.  418,  see  note  to  Eetemeijer  v.  Obermuller,  1837,  2  Moo.  P.C.  125: 
(iii.)  as  to  notice  to  Court  below  of  grant  of  special  leave,  cf.  In  re  Billet,  1887, 
12  App.  Cas.  467.] 


[42i]  ON  APPEAL  FROM  THE  COT^RT  OF  CHANCERY  OF  THE  ISLAND  OF 

JAMAICA. 

GEORGE   THOMVSO'N.—Airpenant;    MARY   CARTWRIGUT.— Respondents' 

[June  22,  1841.] 

(Heard  exparie.) 

Ju  an  administration  suit  in  the  Court  of  Chancery  in  Jamaica,  it  was  referred 
to  the  Master  to  inquire  and  report  what  was  due  and  owing  to  the  respective 
parties  to  the  suit.     The  Master  made  his  report,  and  no  exceptions  were 


*  Present :  Lord  Brougham,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner,  and  The 
Right  Hon.  Dr.  Lushingtop, 
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taken  to  it,  but  a  Petition  was  subsequently  presented  to  the  Court,  by  a 
party  claiming  a  sum  of  money  for  advances  to  an  infant,  a  party  in  the 
cause,  and  objecting  to  the  hnding  of  the  Master,  in  not  allowing  for  such 
advances.  The  Court,  without  pronouncing  an  opinion  on  the  merits  of 
the  Petition,  simply  referred  it  to  tlie  Master  to  inquire  whether  any,  and 
what  sum,  ought  to  he  i)aid  for  the  advances.  Held  on  Appeal,  by  the  Judicial 
Committee,  that  the  order  or  Petition  was  irregular,  and  ought  to  be  reversed 
with  costs  in  the  Court  below  ;  but  as  the  same  relief  might  have  been  obtained 
on  a  re-hearing  of  the  Petition  in  the  Court  below,  no  costs  of  the  Appeal  here 
were  allowed. 

The  facts  of  this  case,  and  the  questions  I'aised  in  the  argument  upon  Apiienl, 
are  fully  sot  forth  in  the  Judgment. 
Mr.  Burge,  Q.C.,  for  the  Appellant. 

Lord  Brougham  (July  28). — This  was  an  Appeal  against  an  Order  of  the  Chan- 
cellor of  Jamaica,  made  in  February  1839,  upon  a  Petition  of  the  Respondent,  Mary 
Cartwright,  in  a  suit  of  White  v.  Robertson,  then  depending  before  that  Court. 

The  suit  had  been  instituted  by  the  devisee,  under  the  Will  of  Andrew  White, 
the  father  of  the  Respon-[422]-dent's  children,  and  of  the  Appellant's  wife,  one  of 
those  children.  The  suit  was  to  ascertain  the  debts  and  incumbrances  of  Andrew 
White's  estate,  and  the  legacies  under  his  Will.  The  Will  gave  annuities  to  the 
Respondent  and  her  children,  among  others,  to  Jane  White,  the  deceased  wife  of  the 
Appellant,  Geoi'ge  Thompson  ;  and  it  directed  the  executors  to  see  that  the  annuities 
to  the  children  were  paid  yearly.  A  receiver  had  been  appointed,  and  an  Order 
made  referring  it  to  the  Master  to  inquire  and  report  what  was  due  to  the  Respondent 
and  each  of  her  children,  including  Mrs.  Thompson,  in  respect  of  their  annuities, 
and  how  much  of  the  arrears  should  be  paid  for  their  support  out  of  the  rents  and 
profits. 

The  Master  had  reported  that  £3869  Is.  lO^d.  was  due  to  the  children;  and 
two  Orders  were  made,  directing  the  payment  of  a  moiety  of  this  sum  to  the 
annuitants,  and  also  all  arrears. 

It  does  not  appear  that  there  were  exceptions  to  the  report,  or  any  re-hearing 
of  the  Orders;  but  in  1838,  a  year  after  the  second  of  the  Orders,  the  Respondent 
filed  her  Petition,  in  which  she  objected  to  the  amount  reported  due  to  Mrs. 
Thompson,  and  stated,  that  there  were  due  to  her  at  the  time  of  her  decease,  in 
1835,  only  £408  Os.  Id.,  and  alleging  that  she,  the  Respondent,  had  advanced  more 
than  £400  for  her  support  and  education,  before  she  intermarried  with  the  Appel 
lant :  she  prayed  to  have  the  amount  of  the  arrears  of  annuity  under  the  Will 
due  to  Mrs.  Thompson,  and  now  claimed  by  her  surviving  husband,  who  had  taken 
out  administration  to  her,  paid  over  to-  her,  the  Respondent,  in  respect  of  her 
alleged  advances,  and  interest  on  the  same.  It  is  to  be  observed,  that  the  Respondent 
did  not  even  state  the  amount  of  her  alleged  advances,  nor  out  of  what  fund  they 
had  been  paid. 

[423]  The  Ajipellant,  in  his  affidavit  in  answer  to  the  Petition,  entered  into  a 
detailed  statement  of  the  sums  which  he  alleged  had  been  received  by  the  Respondent, 
of  money  belonging  to  his  late  wife,  and  out  of  which  her  maintenance  might  have 
been  provided,  and  which  made  her  a  debtor  to  his  late  wife's  estate,  of  which  he 
was  administrator.  He  also  swore  to  declarations  of  the  Respondent,  previous  to 
his  marriage  with  her  daughter,  that  he  would  be  entitled  to  the  annuity,  and  tliat 
she  hoped  it  would  soon  be  paid. 

The  Petition  came  on  to  be  heard  before  the  Chancellor,  when  His  Excellency 
made  an  Order,  referring  it  to  the  Master  to  ascertain  and  report  whether  any, 
and  what,  sum  ought  to  be  paid  to  the  Respondent  on  account  of  her  alleged  ad- 
vances to  Jane  White,  afterwards  wife  of  the  Appellant,  previous  to  her  marriage. 
This  Order  forms  the  subject  of  the  present  Appeal;  and  we  have  no  doubt  that  it 
was  wholly  irregular,  and  must  be  discharged. 

Supposing  that  it  was  not  inconsistent  with  the  Master's  report,  which  was  not 
excepted  to,  and  the  Orders  made  upon  that  report,  which  .stand  unaffected,  still 
it  was  incompetent  in  the  suit  instituted  for  administering  Andrew  Wliite's  estate, 
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to  make  an  Order  which  went  in  part,  at  least,  to  the  administration  of  Jane  White's 
(Mrs.  Thompson's)  estate,  to  which  her  Busband,  the  Appellant,  had  administered. 
It  is  not  pretended  that  any  money  was  advanced  by  the  Respondent,  or  anything 
done  towards  the  Appellant's  late  wife,  by  the  direction  of  the  Court  or  under  its 
authority;  she  only  alleges  that  she  advanced  money  for  her  maintenance,  and  that 
of  A.  White's  other  children,  or  rather  of  her  own  children,  of  whom  A.  White  was 
the  putative  father,  there  being  nothing  in  his  Will  [424]  with  respect  to  their 
i]iaintenance.  If  she  had  any  claim  at  all,  therefore,  upon  the  estate  of  A.  White, 
slie  could  not  make  it  available  by  stopping  the  annuities  of  the  children  under 
his  Will.  But  her  claim,  if  any,  rather  is  against  the  estate  of  Jane  White,  and  must 
be  prosecuted  in  the  usual  way  against  the  representatives  of  that  estate. 

The  Order  in  question  is  also  wrong  in  referring  the  whole  question  to  the 
Master,  in  truth  referring  the  decision  to  him  of  the  point,  whether  the  Petitioner 
(Respondent)  was  entitled  to  any  sum  at  all,  or  not,  in  respect  of  the  alleged  advances ; 
and  there  are  other  objections  to  the  Order,  arising  from  the  merits,  as  they  appear 
in  the  Petition,  and  on  the  Appellant's  affidavit.  Particularly  it  is  to  be  observed, 
that  nothing  is  stated  .specifically  of  the  fund  out  of  which  the  Respondent  made  her 
alleged  advances,  nor  is  their  amount  specified,  nor  is  it  alleged  that  she  had  no 
monies  belonging  to  Jane  White,  out  of  which  the  advances  might  be  made.  The 
Petition  ought  clearly  to  have  been  di.smissed  with  costs,  and  that  must  now  be  the 
Order  upon  the  Appeal. 

Then  with  regard  to  the  costs  here,  could  not  the  Petition  have  been  reheard? 
There  was  no  occasion  for  coming  here ;  he  could  have  moved  to  discharge  the  Order. 
The  Order  upon  the  Petition  is  dismissed,  with  costs  alone,  no  costs  of  Appeal  here. 

[Mews'  Dig.  tit.  COLONY,  II.  Particular  Colonies,  22.  West  Indies.     See  note  to 
Bertram  v.  Godfray,  1830,  1  Knapp,  at  p.  387,  on  point  as  to  costs.] 


[425]  BY  APPEAL  FROM  THE  ROYAL  COURT  OF  ST.  LUCIA. 

JOHN  BELLINGHAM  WGL\i^,~Api)elhini :  CHARLES  DE  BARNARD  and 

Others, — liespondent-'i  *  [June  20,  1811]. 

Appeal  allowed  though  the  seouritj'  for  prosecuting  the  same  had  not  been 
perfected  in  due  time,  such  omission  being  occasioned  by  the  suspension  and 
removal  of  the  Judges  in  the  Colony,  and  the  imperfect  constitution  of  the 
Court  in  consequence  thereof  [3  Moo.  P.C.  127-8]. 

The  third  article  of  the  ordinance  for  regulating  the  form  and  manner  of  regis- 
tering deeds  and  other  instruments  in  St.  Lucia,  made  pursuant  to  the  Order 
in  Council  of  the  15th  of  January  1829,  orders  that  the  registry  should  set 
forth  "  the  date  and  nature  of  the  title,  or  original  judgment,  etc.,  by  which  the 
mortgage,  lien,  or  charge  was  established,  together  with  the  date  and  nature 
of  all  subsequent  instruments  by  which  such  lien,  mortgage,  or  charge  has 
passed  into  the  hands  of  the  present  creditor,  and  become  a  charge  of  the 
actual  debtor."  The  registration  of  a  mortgage  and  assignment  of  part  of  an 
estate  charged  and  apportioned  by  a  previous  act  of  liquidation,  is  not  such 
a  compliance  with  the  terms  of  the  ordinance  as  to  give  the  party  claiming 
under  it  a  right  to  come  in,  pari  pfixsii,  with  the  parties  whose  title  is  regis- 
tered under  the  original  act  of  liquidaticni  [3  Moo.  P.C.  435  et  seq.]. 

An  ordinance  passed  in  pursuance  of  an  Order  in  Council,  and  not  altered  or 
disapproved  by  Her  Majesty  in  Council,  though  seemingly  more  extensive 
than  contemplated  by  the  Order,  is  not  void  for  the  excess,  but  will  be  con- 
sidered as  duly  authorized  by  the  Order,  and  taken  in  conjunction  with  it  [3 
Moo.  P.C.  438  et  seq.]. 

*  Present:  Lord  Brougham,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner,  and  The 
Right  Hon.  Dr.  Lushington. 

172 


INGLIS  V.   DE  BARNARD  [1841]  III  MOORE,  426 

In  this  case  an  applicatitin  was  made  on  the  part  (if  John  Bellinghani  Inglis,  for 
liberty  to  prosecute  an  Appeal  from  a  Judgment  of  llie  lioyal  Court  of  St.  Lucia,  which 
had  been  refused  by  the  same  Court,  upon  the  ground  that  tlie  securities  required 
to  be  entered  into  had  not  been  juTfectcd  within  tiie  three  months  limited  by  the  11th 
Rule  of  the  Order  in  Council,  of  [426]  the  2Ulh  of  June  IS-'il,  for  the  administration 
of  Justice  in  St.  Lucia  (see  Clark's  Col.  Law,  267,  282). 

On  the  lOtii  of  Octolier  18.'57,  tlie  Royal  Court  of  St.  Lucia,  !)y  their  Order,  con- 
firmed the  report  of  the  notary  to  wliom  it  had  been  referred,  to  take  an  account  of 
the  claims  of  the  creditors  upon  the  Ballambouclie  estate,  whereby  the  claim  of  the 
Appellant  was  po.stponed  to  subsequent  creditors,  on  the  ground  that  he  had  regis- 
tered his  debt  upon  an  assignment,  wliich  bore  date  posterior  to  the  judgment  of  the 
creditors  preferred,  though  tlie  Judgment  itself  was  long  anterior  to  their's 

Against  this  decision  the  Appellant  appealed,  and  presented  his  Petition  on  the 
16th  of  October  1837.  In  consetjuence  of  the  resignation  of  one  of  the  Puisne  Judges, 
a  few  days  afterwards,  no  Court  existed  till  the  l.'3th  of  December,  when  a  new  Judge 
was  appointed  ;  and  on  the  19th  the  Court  met  for  the  first  time,  when  the  new  Judge, 
entertaining  doubts  of  his  jurisdiction  over  past  suits,  the  Court  immediately 
adjourned,  and  on  the  21st  of  the  same  month  the  Court  was  virtually  abolished,  by 
tho  suspension  of  the  Chief  Justice  and  the  Third  Puisne  .Judge  (see  Gahan  v.  Lafitte, 
ante  [3  Moo.  P.C.J,  p.  382. 

A  Provisional  Court  having  been  appointed,  Inglis  presented  his  Petition  at  their 
first  sitting,  on  the  5tli  of  Jainiary  1838,  for  leave  to  Appeal,  tendering  securities, 
and  praying  that  a  special  Court  might  be  held  on  the  10th  (when  the  time  limited 
by  the  Order  in  Council  would  e.xpire),  which  was  accordingly  allowed — and  sum- 
monses were  issued  by  the  Provost  Mar.shal  to  the  said  parties,  to  appear.  Tlie  Pro- 
visional Court,  on  the  10th  of  Jiinuary,  allowed  the  appeal  and  secu-[427]-rity,  which 
was  perfected  on  the  17t]i,  within  the  three  calendar  months  limited  by  the  Order  of 
Council. 

On  the  15th  of  April  1838,  the  Judges  having  Iseen  restored,  a  Petition  wa.i 
presented  by  the  Respondent  to  the  Royal  Court,  to  dismiss  the  Appeal,  on  the  ground 
that  the  time  limited  for  appealing  had  expired,  without  the  Petitioner  perfecting  Lis 
securities. 

This  Petition  came  on  to  be  heard  on  the  20th  of  April,  when  the  Court,  after 

observing  upon  the  proceedings  and  repudiating  the  jurisdiction  of  the  Provisional 

Court  and  the  legality  of  the  Warrants  of  the  Provost  Marshal,  dismissed  the  Appeal. 

The  Appellant  then  presented  a  Petition  to  Her  Maje.sty  in  Council,  setting  fort]) 

the  circumstances  above  stated,  and  praying  for  leave  to  prosecute  his  Appeal 

The  statement  of  the  proceedings  in  the  Court  below  was  supported  by  the  affidavit 
of  one  of  the  clerks  in  the  office  of  the  Petitioner's  solicitor,  the  Court  below  having 
refused  copies  of  such  proceedings  under  seal  (see  ante,  vol.  i.  pp.  2,  4,  and  146). 

Mr.  Burge,  Q.C.,  and  Mr.  Rennals,  for  the  Petitioner,  cited  Vrai(i  v.  Sliand  (1 
Knapp,  P.C.  Cases,  253),  .S7.  Lnuis  x.  St.  Louis  (1  Moore,  P.C.  Cases,  143). 

Their  Lordsliips  (Nov.  29,*  1838)  allowed  the  Appeal,  and,  by  an  Order  of  Council 
of  the  12th  of  December  1838,  liberty  was  given  to  the  Appellant  to  pro.secute  his  said 
Appeal ;  and  it  was  further  ordered  that  all  proceedings  [428]  against  him  in  con- 
sequence of  the  said  judgment  should  be  stayed  until  the  hearing  of  the  Appeal  or 
further  order  to  the  contrary,  without  prejudice  to  the  power  of  the  opposite  party 
to  contest  the  right  of  Inglis  to  his  Appeal  at  a  future  stage  of  the  proceedings. 

Upon  the  Appeal  coming  on  for  liearing,  a  preliminary  objection  was  taken  by 
the  Respondents  on  the  ground  of  irregularity  in  not  perfecting  the  security  in  the 
Court  below,  and  the  consequent  absence  of  any  security  as  required  by  the  Order  in 
Council  of  June  1831. 

Their  Lordships,  however,  overruled  tlie  objection,  and  directed  the  Appeal  to  be 
proceeded  with,  the  Appellant  undertaking  to  give  security  for  costs  to  the  amount 
of  £300. 

The  facts  of  the  case  are  fullv  stated  in  the  Judgment. 

*  Present. :  Lord  Brougham,  The  Master  of  the  Rolls  [Lord  Langdale],  Mr.  Baron 
Parke,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner.  and  The  Riglit  Hon.  Dr.  Lusliington. 
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Mr.  Burge,  Q.C,  aud  Mr.  Rennals,  for  the  Appellant. 

Mr.  Knight  Bruce,  Q.C.,  and  Mr.  Beales,  for  the  Respondent. 

The  Right  Honourable  Dr.  Lushington  (.July  28,  1841). — The  Decree  appealed 
from,  bears  date  the  10th  day  of  Octoljer  1837,  and  l>y  that  Decree  the  Royal  Court 
confirmed  an  Order,  dated  the  Hth  of  March  in  the  same  year,  which  Order  was  made 
by  Paret,  a  Royal  Notary  to  whom  it  had  been  officially  referred  to  report  upon  the 
claims  preferred  against  the  estate  of  Ballambouche;  his  duty  being  to  ascertain  the 
validity  of  those  claims,  and  to  report  his  opinion  as  to  the  order  in  which  they 
should  be  liquidated.  He  was  of  opinion  that  the  present  Respondents  were  en-[429]- 
titled  to  priority  of  payment,  postponing  the  claim  of  the  Appellant,  and  a  Madame 
Geneteau,  who  stood  in  nearly  the  same  condition.  The  principal  ground  on  which 
the  Notary  so  reported,  and  the  Court  sustained  the  report,  was  the  alleged  deficiency 
of  the  registration  of  their  mortgage  title  liy  the  Appellant  and  Madame  Geneteau, 
and  their  Lordships  think  that  their  own  judgment  must  be  governed  by  the  opinion 
they  may  form  on  that  question.  The  point  for  decision  cannot,  liowcver,  be  dis- 
tinctly understood  without  stating  some  of  the  most  material  facts  of  the  case;  what 
has  been  done,  what  has  been  omitted  :  and  then  considering  the  legal  effect  of  such 
acts  and  omissions. 

All  the  parties  derive  their  title  from  the  same  source.  The  Ballambouche  estate 
was  formerly  the  property  of  Louis  Felix  Martin,  and  lie,  in  1789,  ceded  it  to  his 
only  daughter,  at  that  time  married  to  a  second  husband  of  the  name  of  Turgis  ;  her 
first  husband  was  Pierre  Duval.  By  both  marriages  she  had  several  children. 
Madame  Turgis,  formerly  Martin,  died  in  May  1803,  leaving  her  second  husband 
her  surviving,  and  also  children,  the  issue  of  the  first  and  second  marriages.  On  the 
10th  of  October  1803,  according  to  the  law  and  usage  of  St.  Lucia,  an  act  of  liquida- 
tion was  made  of  the  rights  of  all  the  children,  and  a  sale  by  Licitation  of  the  estate 
was  made  on  the  26th  of  October  in  the  same  year.  The  eldest  son  and  the  husband 
were  adjudged  purchasers  of  the  e.state,  which  remained  subject  to  the  charges  in 
favour  of  the  other  cliildren. 

The  Appellant  claims  liy  assignment  from  Augustin  Dugnrd  Turgis,  one  of  the 
sons,  such  deed,  bearing  date  the  31st  of  January  1819.  The  claims  of  the  [430] 
Respondent,  and  also  of  Madame  Geneteau.  a  party  in  the  Court  below,  are  founded 
upon  the  rights  of  other  children.  All  the  parties  to  this  suit,  therefore,  were 
originally  in  eadem  rouditione,  and  no  right  existed  in  any  one  to  priority  of  pay- 
ment. 

St.  Rose  Duval,  one  of  the  children,  having  shortly  afterwards  died,  a  new  act  of 
liquidation,  for  the  purpose  of  distributing  his  succession,  took  place  on  the  3rd  of 
Augu.st  1805. 

In  1811  Turgus  the  husband  died.  On  the  10th  of  April  1811  another  act  of 
liquidation,  in  consequence  of  his  death,  took  place.  On  the  13th  December  1813, 
Louis  Marie  Duval,  by  judicial  auction,  became  the  sole  purchaser  of  the  estate 
subject, to  the  charges. 

There  was  an  additi-on  de  liquidation  on  the  17th  day  of  October  1814,  but 
nothing  as  to  the  present  question  arises  therefrom.  In  June  1816,  Duval  sold  one 
half  of  the  plantation  to  Lacaze.  Duval  died  in  1817,  but  the  plantation  was  retained 
by  his  widow,  in  partnership  with  Lacaze.  In  December  1835,  Lacaze  sold  his  moiety 
to  Drivon,  who  by  marriage  with  one  of  the  Duvals  became,  with  his  wife,  sole 
proprietors  of  the  plantation.  ^Miilst  in  their  possession  the  estate  was  attached  by 
process  of  saisie  reelle  at  the  suit  of  Brown,  a  creditor  of  the  Drivons;  it  was  sold  on 
the  18th  of  February  1838,  and  the  Court  directed  a  reference  to  M.  Paret,  a  Royal 
Notary,  for  him  to  report  what  claims  existed  against  the  proceeds,  and  the  Order  in 
which  they  were  entitled  to  be  discharged.  He  made  his  report,  giving  the  priority 
to  the  Respondents,  that  report  was  confirmed  l)y  the  Court,  and  thence  arises  this 
Appeal. 

The  ground  on  wjiirli  tlie  Appellant'.s  claim  is  not  ranked  ptni  jxissv  with  the  de- 
mand of  the  Re.spondciits  [431]  is  tlie  defective  registration  of  his  title.  This  was 
the  reason  assigned  by  the  Royal  Notary  and  adopted  by  the  Court. 

In  the  course  of  the.se  proceediiigs  there  are  very  many  other  circumstances 
detailed  with  respect  to  the  claim  of  the  Appellant,  especially  as  to  the  mode  in  w-hich 
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the  right  became  vested  in  him,  iiiid  also  as  to  the  different  origin  of  another  part 
of  his  demand;  hut  for  the  purpose  of  deciding  the  present  Appeal,  it  does  not  seem 
necessary  to  enter  into  these  considerations:  their  Lordships  conceive  that  enough 
has  been  stated  to  lead  to  the  main  (|uestion,  viz.,  that  of  Registration. 

The  law  of  St.  Lucia, with  respect  to  HegLstration,  consists  of  an  Order  in  Council 
bearing  date  the  15th  of  January  1829,  and  an  Ordinance  made  by  the  Goveraor 
dated  July  iird,  182'J,  framed  for  the  purpose  of  carrying  into  efltect  the  Order  in 
Council,  and  in  pursuance  of  the  power  conferred  by  such  Order.*     There  [432]  has 

*  The  following  is  a  copy  of  the  Order  in  Council,  and  the  Ordinance  referred  to, 
which  not  being  to  bo  found  in  any  legal  work  in  this  country,  it  is  thought  advisable 
to  append. 

Order  in  Council  of  the  \btli  of  January  1829. 

Whereas,  on  the  25th  day  of  July  1822,  an  Order  was  made  l3y  His  Majesty  ir:. 
Council,  for  the  Registry  of  Deeds  and  Instruments  in  the  Island  of  St.  Lucia,  and  it 
is  expedient  to  repeal  the  same,  and  instead  thereof  to  substitute  the  provisionij 
hereinafter  made.  His  Majesty,  by  and  with  the  advice  of  his  Privy  Council,  is 
therefore  pleased  to  order,  and  it  is  hereby  ordered,  that  an  Order  of  His  Majesty  in 
Council,  bearing  date  the  25th  day  of  July  1822,  for  the  Registry  of  Deeds  OTld 
Instruments  in  the  Island  of  St.  Lucia,  shall  be,  and  the  same  is  hereby  repealed. 

And  it  is  further  ordered,  that  all  persons  who  at  the  time  of  the  promulgation  cf 
this  present  Order,  within  the  said  Island,  shall  have  or  claim  to  have  any  mortgage, 
lien,  charge  or  incumbrance,  upon  any  inimovealde  property  or  slaves  situate  or  being 
in  the  said  Island,  shall,  in  manner  hereinafter  mentioned,  enroll  an  abstract 
thereof  at  the  office  of  the  Registrar  of  the  Royal  Court  of  the  said  Island,  vritkia 
oighteen  calendar  mouths,  next  after  the  promulgation  within  the  said  Island,  of  this 
present  Order,  And  that,  from  and  after  the  expiration  of  the  said  term  of  eighteen 
months,  no  mortgage,  lien,  charge  or  incumbrance  (which  at  the  promulgation  of 
this  present  Order  in  the  said  Island,  shall  be  subsisting  or  in  force  upon  or  against 
any  immoveable  property  or  slaves,  situate  or  being  in  the  said  Lsland)  shall  have 
force,  effect,  or  any  virtue  in  the  law  (except  as  against  persons  being  actually  or 
virtually  parties  to  the  same,  or  the  heirs  and  executors  of  such  persons),  until  the 
same  be  first  registered  in  manner  aforesaid.  Provided  always  that  at  any  time 
.^lfter  the  expiration  of  the  said  term  of  eighteen  months,  it  shall  and  may  be  lawful 
for  any  person  who  at  such  promulgation  as  aforesaid  of  this  present  Order,  .shall 
have  or  claim  to  have  any  such  mortgage,  lien,  charge  or  incumbrance,  to  register  the 
6;ame,  and  the  same,  when  so  registered,  shall  be  valid  and  effectual  in  the  law,  not 
only  against  the  parties  to  the  same,  their  heirs  and  executors,  but  also  against  all 
other  persons  who,  subsequently  to  sucli  registration,  shall  acquire  any  title  to,  or 
mortgage,  lien,  charge  or  incumljrance  upon,  any  such  immoveable  property  or  slave-^. 

And  it  is  further  ordered  that  from  and  after  the  promulgation  of  this  Order 
within  the  said  Island,  no  person  shall,  by  any  deed,  conveyance,  or  other  instrument, 
or  by  any  contract,  acquire  any  legal  or  equitable  title  to,  or  any  valid  mortgage, 
lien,  charge  or  incumbrance  upon,  any  immoveable  property  or  slaves  within  the  said 
Island,  until  such  deed,  conveyance,  or  other  instrument,  contract,  mortgage,  lien, 
charge  or  incumbrance  shall  be  first  registered  at  the  ofiice  of  the  Register  of  the 
Royal  Court  of  the  said  Island,  in  manner  hereinafter  mentioned  ;  but  all  such  un- 
registered deeds,  conveyances,  instruments,  contracts,  mortgages,  liens,  charges  and 
incumljrances,  shall  be  absolutely  null  and  void,  and  of  no  effect,  so  far  as  respects  any 
immoveable  property  or  slaves,  situate  and  being  within  the  said  Island. 

And  whereas  it  is  necessary  fpr  carrying  this  Order  into  effect  that  divers  rules 
should  be  made  respecting  the  mode  of  registering  .such  several  instruments  and 
conveyances  as  aforesaid,  and  respecting  the  duties  of  the  Registrar  of  the  said  Royal 
Court  in  that  behalf.  It  is  hereby  further  ordered,  that  it  shall  and  may  be  lawful  for 
the  Governor  or  Officer  administering  the  Government  of  the  said  Island,  with  the 
advice  of  the  Council  of  Government  thereof,  by  ordinances  to  be  by  them  for  that 
purpose  from  time  to  time  made,  as  occasion  shall  require,  to  make,  ordain,  and 
prescribe  all  necessary  and  proper  rules  and  regulations  for  the  manner  of  keeping 
the  before-mentioned  Registry ;  and  for  the  form  and  manner  of  Registering  all  such 
deeds,  conveyances,  instruments,  contracts,  mortgages,  liens,  charges  and  incum- 
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been  some  discussion  at  tlie  Bar  whether  the  Ordinance  does  not  go  beyond  the  Order 
in  Council,  and  it  has  been  contended  that  the  Ordinance  would  be  inoperative  and 
void,  quoad  such  excess ;  but  [433]  we  are  of  opinion  that  the  Ordinance  having  been 
passed  in  pursuance  of  authority  conferred  by  the  Order  in  Council,  a  copy  of  such 
Ordinance  having  of  course  been  transmitted  to  the  Government  at  home,  [434]  and 
no  disproval  or  alteration  having  taken  place,  such  Ordinance  must  be  considered  as 
duly  authorized  ijy  the  Order,  and  that  the  two  instruments  must  be  taken  together 
as  composing  the  Law  of  the  Island. 

[435]  The  second  article  of  the  Ordinance  in  question  directs  an  abstract  of  the 
claim  intended  to  lie  registered,  to  be  deposited  with  the  Registrar,  and  the  third 
article,  -which  is  the  most  important  as  to  this  case,  [436]  dii'ects  that  every  abstract 
shall  set  forth  "  the  date  and  nature  of  the  Title  or  original  Judgment  Act,  or 

brances  therein,  and  for  keeping  proper  indexes  of  all  such  books  of  registry,  and  for 
the  more  easy  and  convenient  making  of  searches  therein,  and  for  the  governmeni;  of 
the  said  Registrar  in  the  discharge  of  such  his  duty,  and  respecting  the  fees  to  be  de- 
manded and  received  by  him  for  any  matters  and  things  to  be  by  him  done  and  per- 
formed ill  the  execution  thereof,  with  all  such  other  rules  and  regulations  as  may  be 
necessary  for  giving  full  effect  to  this  present  Order,  all  such  rules  and  regulations 
being  nevertheless  subject  to  be  disallowed  by  His  Majesty,  in  whole  or  in  part,  as  to 
His  Majesty  shall  seem  meet. 

And  it  is  further  ordered  and  declared,  that  nothing  herein  contained,  extends, 
or  shall  be  construed  to  extend,  to  require  the  registry  of  any  last  Will  or  any  Codicil 
thereto. 

And  the  Right  Honourable  Sir  George  Murray,  one  of  His  Majesty's  principal 
Secretaries  of  State,  is  to  give  the  necessary  directions  herein  accordingly. 

C.  Grevii.lb. 

An-  Ordinance 
Regulating  the  form  and  manner  of  registering  Deeds  and  other  Instruments  intended 
to  take  effect  on  immoveable  property  and  slaves,  and  the  form  in  which  Deeds 
intended  for  registry  are  in  future  to  be  drawn  up,  and  regulating  the  duties 
and  establishing  the  fees  of  the  Registrar  of  the  Royal  Court  in  respect  of  such 
Registries. 
St.  Lucia       "j     By  His  Excellency  David  Stewart,  Companion  of  the  most  Honour- 
Vi    ■  1  St  V        ^^^^^  Order  of  the  Bath,  Major-General,  Commanding  His  Majesty's 

Maior-General'    (         Forces,  Governor  and  Commander  in  Cliief  in  and  over  the  Island 
Governor.    '    '         of  Saint  Lucia,  Vice-Admiral  of  the  same,  etc.  etc.  etc. 
Whereas  His  Majesty,  by  his  Order  in  Council,  etc. 

His  Excellency  David  Stewart,  C.B.,  Major-General,  Governor  and  Commander 
in  Chief,  having  submitted  the  said  Order  to  the  said  Council  of  Government  within 
the  said  Island,  has  l)een  pleased  to  order,  by  and  with  the  advice  of  the  said  Privy 
Council  of  the  said  Island,  that  the  following  Regulation,  prepared  by  the  First 
President  of  the  Roval  Court,  shall  be  in  future  duly  observed. 

1. 
That  all  securities  on  immoveable  property  or  slaves  for  debts  due  to  vacant 
successions,  or  to  the  administration  of  absentee  properties,  shall  be  registered  by 
the  guardian  of  such  successions  and  administrator  of  such  properties;  and  all 
securities  on  the  part  of  parishes  against  churchwardens  or  other  persons  appointed 
by  them  to  receive  the  public  money  shall  be  registered  on  an  application  from  the 
law  officers  of  the  Crown,  and  all  securities  for  debts  due  to  parishes  or  to  any  Public 
Institutions  by  individuals  on  an  application  from  said  law  officers  or  the  church- 
warden or  treasurer  of  such  institution. 

And  all  remaining  liens,  mortgages,  charges  and  incumbrances,  past  and  future, 
including  tlie  liquidated  rights  of  married  women,  but  exclusively  of  all  other  rights 
of  married  women,  and  nf  the  rights  of  minors  and  persons  interdicted,  may  be 
registered  by  the  holdwfiof  such  claims  or  any  other  persons  holding  written  authority 
in  their  behalf. 

2. 
And  it  is  further  ordered,  that  all  such  past  claims  .shall  lie  registered  in  the 
manner  following:  — 

The  party  applying  to  register  shall  jiresent  to  the  Registrar  two  copies  of  the 
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Abstract  by  wbirli  the  njoi-tgagc,  lien  or  charge  was  established,  aud  the  names  of 
the  parties  thereto,  together  with  the  date  and  nature  of  all  subsequent  instruments 
by  which  such  lien,  mortgage,  or  charge  has  passed  into  the  hands  of  the  present 
creditor,  and  become  a  charge  of  the  actual  debtor. 

abstract  of  the  claim  intended  to  be  registered,  one  of  which  shall  remain  deposited 
with  the  Registrar,  and  the  other  being  signed  and  certified  by  the  Registrar  shall 
be  returned  to  the  party.     Every  ab.strnct  is  to  set  forth — 

(1.)  The  name  and  surname  of  the  creditor  and  the  domicile  chosen  liy  liim  in 
the  Colony. 

(2.)  The  name  and  surname  of  the  present  debtor;  his  domicile,  profession,  or 
occupation,  if  he  has  any  known  domicile,  profession,  or  occupation,  or  sucli  a 
specific  designation  as  will  enable  tjie  Registrar  at  all  times  distinctly  to  make  out 
the  individual.  But  when  the  registry  is  intended  to  take  eifect  against  an  unliqui- 
dated succession  the  registry  need  only  designate  or  point  out  clearly  and  distinctly 
the  person  deceased. 

(3.)  The  date  and  nature  of  the  title  or  original  judgment,  act,  or  abstract  by 
which  the  mortgage,  lien,  or  charge  was  established,  and  names  of  the  parties  thereto, 
together  with  the  date  and  nature  of  all  subsequent  instruments  by  which  such  lien, 
mortgage,  or  charge  has  pa-ssed  into  the  hands  of  the  present  creditor  and  become 
a  charge  or  the  actual  debtor. 

(4.)  The  amount  of  all  determinate  claiins,  and  an  express  estimate  which  the 
creditor  is  bound  to  make  when  tlie  debt  is  conditional  in  its  existence  or  indeter- 
minate as  to  its  value,  and  the  amount  of  interests  or  incidents  and  the  period  of 
payment. 

3. 

And  it  is  ordered  that  when  the  creditor  claims  any  special  lien  or  right,  as  of 
"  Bailleur  de  Fonds  "  or  "  Acheteur  a  titre  de  remer^,"  or  otherwi.se  on  any  specific 
property;  such  lien  or  right  shall  also  be  distinctly  stated  in  the  abstract,  or  other- 
wise, such  creditor  shall  he  presumed  to  have  renounced  thereto  and  shall  merely 
retain  an  ordinary  general  mortgage  against  the  debtor's  property  with  priority 
according  to  law. 

And  it  is  further  ordered  that  any  abstract  in  which  shall  be  omitted  the  name 
of  the  creditor,  or  the  name  and  a  sufficient  designation  of  the  actual  debtor,  or  the 
nature  and  date  of  the  title  from  which  the  lien  or  mortgage  is  said  to  arise,  or  a 
specification  of  the-amount  of  the  sum  claimed,  shall  be  void. 

Provided  that  as  regards  errors  in  the  amount  set  foi-tli  of  the  sum  claimed,  if 
the  sum  claimed  be  less  than  is  actually  due,  the  claim  shall  be  reduced  to  the  sum  so 
mentioned  ;  but  if  the  sum  mentioned  be  larger,  the  registry  shall  be  reduced  to  the 
actual  amount  of  the  debt,  without  prejudice  to  the  debtor's  right  of  action  for 
damages. 

If  the  creditor  shall  omit  to  choose  a  domicile  either  in  his  abstract  or  subse- 
quentl_y  by  some  authentic  document  to  be  deposited  with  the  Registrar,  he  is  to 
be  summoned  for  all  matters  concerning  such  registry  at  the  Registrar's  office; 
but  creditors  may  at  any  time  change  the  domicile  chosen  on  notifying  the  same  by 
a  legal  signification  to  the  Registrar. 

And  it  is  ordered  that  any  omission  in  any  of  the  remaining  points  above  re- 
quired to  be  set  forth  in  the  abstracts  shall  render  the  parties  making  the  registry 
liable  to  all  damages  arising  from  such  omission,  but  shall  not  invalidate  the 
registry. 

And  it  is  further  ordered  that  any  error  or  omission  whatever  in  any  point 
above  required  to  be  set  forth  may  be  amended  at  any  time  by  a  new  registry  ;  but 
that  in  all  such  cases  the  lien  or  mortgage  in  as  much  as  relates  to  such  amendment 
shall  only  be  considered  as  having  taken  place  from  the  day  of  such  new  regis- 
tration. 

Given  under  my  hand  and  the  Seal  of  Government  this  3rd  day  of 
July  in  the  10th  year  of  His  Majesty's  rei'j;n,  and  in  the  vear  of 
our  Lord  1829. 

By  His  Excellency's  Command, 

JOHN  TENCH,  Government  Secretary. 
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[437]  Mr.  Inglis's  claim  is  registered  in  October  18.'30,  by  what  is  termed  a  primi- 
tive and  supplementary  registration  ;  the  earliest  title  in  that  registration  is  dated 
the  17th  of  February  1817.  That  deed  created  a  mortgage  in  favour  of  lugli'i, 
Ellice,  and  Co.,  Pierre  Duval  and  Lacaze  being  at  that  time  co-proprietors,  but  no 
question  appears  tO'  arise  as  to  that  deed.  The  nest  deed  in  date  registered,  is  tho 
deed  of  the  31st  January  1819,  and  it  is  by  virtue  of  that  deed  that  Inglis  claims 
the  right  of  the  succession,  personal  and  impersonal,  of  Augustin  Dugard  TurgiB, 
provisionally  secured  on  the  estate. 

The  claims  of  the  Respondents  are  also  registered,  commencing  with  the  deed  of 
October  1803. 

Now  the  first  question  is,  whether  the  registration  made  on  behalf  of  Inglis  is  in 
conformity  with  the  Order  in  Council  and  Ordinance,  or  whether  the  omission  Oi 
the  titles  prior  to  February  1817  is  not  a  failure  to  comply  with  the  conditions  pre- 
scribed Wliat  constituted  the  original  Jtidgment  or  act  by  which  the  charge  was 
established?  Certainly  not  the  deeds  of  1817  or  1819;  the  deed  of  1819  trans- 
ferred a  right  not  only  long  pre-existing,  but  long  since  fixed  and  settled  by  the  deeds 
of  1803  and  1805.  The  deeds  of  1803  and  1805  did  not  indeed  absolutely  create  the 
right,  but  they  liquidated  the  succession  ;  they  reduced  that  which  was  before,  an  un- 
certain demand  against  the  property  to  a  fixed  sum,  and  ascertained  all  other  de- 
mands of  a  similar  nature  against  it.  The  Ordinance  plainly  marks  the  distinc- 
tion, for  by  the  2nd  article,  in  case  of  an  unliquidated  succession,  it  is  only  necessary 
clearly  to  point  out  the  deceased  whose  succession  is  claimed  :  evidently  showing 
that  more  must  be  done  in  cases  of  liquidated  successions,  and  what  is  requisite 
[438]  must  be  the  act  of  liquidation.  In  no  considerat'on,  therefore,  of  the  Ordi- 
nance, can  we  consider  the  deed  of  1819,  which  is  a  transfer  of  rights  long  before 
constituted,  to  be  the  original  Judgment  or  Act  by  which  the  charge  was  estab- 
lished. We  agree,  therefore,  with  the  Court  below  in  their  opinion  that  the  Ordi- 
nance of  1829  has  not  been  duly  complied  with. 

The  first  point  for  consideration  is  the  effect  of  the  non-comj^liance  with  the 
Ordinance  upon  the  claim  of  Mr.  Inglis  under  all  the  existing  circuiAstances.  The 
Order  in  Council  directs  that  no  mortgage  or  charge  subsisting  at  thi.  date  of  the 
Order  shall  after  the  expiration  of  eighteen  months  have  any  force  unless  registered 
in  manner  aforesaid ;  that  is,  according  to  the  Ordinance  to  be  made.  T.'~e  claims 
of  Mr.  Inglis,  therefore,  ■pi-'inia  facie,  at  least,  cannot  be  sustained,  for  the  cht,rge  on 
which  he  founds  his  demand  is  void.  The  Ordinance  itself  too  would  produve  the 
same  effect,  for  by  the  3rd  article  the  omission  of  the  date  of  the  title  by  which  the' 
charge  was  created  would  render  the  registration  void. 

The  Counsel  for  the  Appellant  has  urged  upon  the  Court  tliat  this  case  faK- 
within  the  exception  contained  in  the  Order  in  Council,  respecting  mortgages  and 
charges  subsisting  at  the  date  of  the  Order,  that  exception  being  a.s  relates  to  persons 
actually  or  virtually  parties  to  the  mortgage  or  charge,  or  their  heirs  and  executors. 
Now  assuming  this  clause  to  preserve  the  charge  not  only  against  the  class  of  per- 
sc>ns  mentioned  as  a  personal  demand,  but  also  so  far  as  relates  to  those  against  the 
estate  ;  we  proceed  to  consider  its  application  to  the  present  case. 

It  is  true  that  all  those  claims  had  one  common  origin.  It  is  true  that  all  ibo 
children  of  Rose  Martin  [439]  were,  by  themselves  or  guardians,  parties  to  the  act 
of  liquidation  of  October  1803,  whereby  their  claims  inter  ae  and  against  the  estate 
were  settled,  Init  we  entertain  considerable  doubt  whether  they  were  actually  or 
virtually  parties  to  the  deed  according  to  the  true  meaning  of  the  exception  already 
quoted  ;  perhaps  the  sounder  construction  might  be,  that  the  clause  applied  only 
to  those  who  took  the  estate  subject  to  the  charge,  and  not  to  those  who  had  charges 
arising  from  the  same  origin  fixed  upon  the  property  by  the  same  instrument. 
With  respect  to  those  who  were  the  assignees  or  grantees  of  the  charges,  we  think 
the  clause  of  exception  could  not  apply,  for  if  it  did,  the  great  object  of  registration 
might  be  wholly  defeated,  for  the  assignee  or  grantee  of  the  charge  belonging  to 
one  next  of  kin  might  be  wholl}'  ignorant  that  there  were  other  cliarges  of  the  same 
kind,  and  entitled  to  e(iual  payment,  then  subsi.sting,  unless  the  deed  which  con- 
stituted those  charges  was  rcgi.stered.  Subsequent  deeds  might,  or  might  not, 
afford  the  information  according  to  circumstances,  but  the  evident  object  of  requir- 
ing the  original  deed  Xn  be  registered,  is  at  once  to  inform  those  who  require  in^oi'- 
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matiiin  as  to  the  charges  uiioii  the  estate,  that  no  person  registering  a  elaim  can 
obtain  for  it  priority  beyond  the  date  of  tlie  deed  appearing  on  the  register,  so  that 
persons  purcliasing  or  becoming  entitled  to  charges,  having  a  prior  origin  upon  the 
registry,  deal  with  them  in  perfect  security,  that  they  will  not  be  defeated  by  latent 
instruments.  Witli  regard,  tlierefore,  to  those  who  claim  as  assignees  under  De 
Barnard,  we  are  of  opinion  that  tlie  exception  in  the  Ordinance  does  not  extend  to 
them,  so  as  to  prevent  them  from  [440]  availing  themselves  of  the  advantage  result- 
ing by  the  neglect  of  the  Appellant  duly  to  register. 

The  only  point  now  to  bo  disposed  of,  is  tlie  alleged  claim  on  l.chalf  of  the  Appel- 
lant to  be  put  on  a  footing  with  the  claim  of  Cliarles  de  Barnard  himself,  so  far  as 
he,  exclusive  of  his  assignees,  has  a  claim  against  tho.se  proceeds,  and  this  claim  is 
founded  on  the  exception  already  adverted  to  in  the  Order  in  Council.  Now  we 
have  some  difficulty  in  ascertaining  how  the  Court  below  dealt,  if  it  dealt  at  all, 
with  these  distinctions  between  De  Barnard  and  his  a.ssignces.  Both  the  report  and 
the  decree  of  the  Court  below  have  not  treated  the  registration,  made  on  behalf  of 
Inglis,  as  ahsolute  nullities,  but  they  have  postponed  payment  of  his  demand,  which 
arose  under  the  deed  of  1803,  to  tlie  claims  of  De  Barnaid  and  his  assignees.  In 
substance  the  Court  has  said  to  Inglis,  your  title  by  your  own  registration  com- 
mences in  1817.  You  shall  not  compete  with  a  mortgagee  registered  upon  a  prior 
title.  Upon  the  whole  we  see  no  reason  to  disturb  the  Judgment  of  the  Court  below 
upon  this  question  also — whatever  might  be  the  case  as  to  the  operation  of  the  clause 
of  exception  where  there  was  no  registration.  Registration  once  taken  place  must 
govern  all  the  priorities  ;  it  is  the  rule  which  the  Court  must  adopt  in  the  ranking 
of  all  claims,  and,  therefore,  the  Appellant  must  stand  as  a  mortgagee,  or  entitled 
to  a  charge  created  in  1817  and  1819,  and  not  before.  Decree  afSnned,  but  without 
costs.     The  costs  pf  the  Court  below  to  come  out  of  the  corpus  of  the  estate. 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  7.  Miscellaneous.  As  to  condi- 
tions of  appeal  from  St.  Lucia,  see  O.  in  C.  of  March  3,  1859  (Stat.  R.  and  0. 
Rev.  iv.  396,  398,  -100),  and  52  and  53  Vict.  c.  33.] 


[441]  ON  PETITION  FROM  BRITISH  GUIANA. 

In  re  GROSVENOR  BUTTS  *  [June  25,   1841.] 

Order  made  by  the  Judicial  Committee  on  Petition  for  a  mandament  of  sub- 
stantial relief,  rrxtitiitio  in  integrum  and  Comiiiiftimiis  to  the  Judge  of  the 
Supreme  Court  of  British  Guiana. 

This  was  a  Petition  for  a  mandament  of  sulistantial  relief,  to  release  and  restore 
the  Petitioner,  Grosvenor  Butts,  in  integrum,  from  a  contract  of  purchase  and  sale 
executed  by  him  on  the  4th  of  May  1839  with  one  Robertson,  deceased,  for  a  sugar 
estate  or  plantation  called  Alness,  situate  on  the  Correntine  coast  of  Berbice,  for 
the  sum  of  £28,000  sterling.  The  Petitioner  according  to  the  terms  of  the  contract 
had  paid  part  of  the  consideration  money,  and  delivered  Bills  of  Exchange  for  the 
remainder.  But  no  transport  of  the  estate  had  been  executed  by  the  vendor,  who 
having  died  intestate,  the  Orphan  Board  took  possession  of  his  estate,  including 
the  property  in  question,  and  the  Bills  of  Exchange  given  by  tlie  Petitioner  in  part 
payment  of  the  purchase-money.  Soon  after  Robertson's  decease,  the  Petitioner 
discovered  that  in  his  lifetime  he  had  parted  with  an  undivided  third  part  of  the 
estate  for  a  valuable  consideration,  of  which  the  Petitioner  had  no  notice,  in  conse- 
quence whereof  he  presented  a  petition  to  the  Supreme  Court  of  British  Guiana  for  a 
mandament  Poenal  (injunction)  to  restrain  the  Orphan  Board  from  parting  with 
the  estate,  or  ncgociating  the  Bills  of  Exchange,  until  sentence  in  the  action  insti- 
tuted liy  [442]  him,  and  therein  mentioned,  for  recovery  of  the  estate,  should  be  im- 

*  Present:  Lord  Brougham,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner,  and  The 
Right  Hon.  Dr.  Lushington. 
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plemented,  and  lie  prayed  that  the  Board  of  Orphans  and  the  Recorder  thereof 
might  be  ordered  to  pass  and  execute  to  the  Petitioner  a  legal  transport  or  convey- 
ance of  the  estate  in  question.  The  Supreme  Court  granted  the  injunction  in  tlie 
terms  prayed,  and  upon  the  Petition  being  heard  on  the  merits,  directed  the  Orphan 
Board  to  execute  to  the  Petitioner  a  legal  transport  of  the  estate.  No  transport 
was  ho'never  made,  for  the  reason,  as  was  alleged,  that  no  legal  title  could  be  made 
to  the  estate. 

The  Petitioner  being  advised  tliat  under  the  circumstances  he  was  entitled  t« 
be  released  entirely  from  the  contract  for  the  estate  and  the  consequences  thereof, 
presented  a  Petition  to  Her  Majesty  in  Council,  praying  for  a  mandament  of  sul> 
stantial  relief,  rfstitiitio  in  intef/ritm,  with  conniiiftinni><  to  the  Supreme  Court  of 
British  Guiana. 

This  Petition  was  referred  by  Her  Maje.sty  to  the  Judicial  Committee  of  the 
Privy  Council. 

Mr.  Burge,  Q.C.,  in  support  of  the  application. — The  Supreme  Court  of  British 
Guiana  has  done  all  it  could  do,  by  the  Dutch  Roman  Law,  by  granting;-  its  inter- 
dict: the  writ  of  restitutio  inter/rum.  of  substantial  relief  is  the  prerogative  writ 
vested  in  the  Crown,  and  must  be  granted  by  Her  Majesty  in  the  first  instance, 
Vanderlinden  467.  All  that  is  asked  for  here  is  for  a  committimus  to  enable  the 
Court  in  the  Colony  to  exercise  this  prerogative,  and  this  has  always  been  granted 
even  in  cases  where  the  contract  may  ultimately  be  declared  null  and  void.  The 
practice  in  applications  of  this  nature  is  clearly  laid  down  in  Vanderlinden  466-7, 
and  Tractatus  de  Legihus  abrogates:   Grovenewegen  447. 

[443]  Sir  Herbert  Jenner. — We  are  of  opinion  that  we  must  be  governed  by  the 
cour.se  pursued  in  a  similar  application  in  the  Petition  of  Dawson  and  Ralph  in 
the  year  1832,*  and  that  the  order  must  be  made  in  the  same  form  as  settled  there. 
The  course  there  taken  was  to  refer  the  Petition  to  [444]  the  law  oflScers  of  the 

*  ON  PETITION  FROM  BERBICE. 
Ee  Dawson  and  Ralfb  [October  12,  18.32]. 

This  was  the  Petition  of  Simon  Dawson  and  George  Ralfe,  inhabitants  of  Ber- 
bice,  presented  to  His  Majesty  in  Council,  praying  for  a  mandament  of  substantial 
relief,  to  be  restored  in  integrum,  and  that  a  day  might  be  given  for  hearing,  etc. 
The  Petition  set  forth  certain  powers  of  attorney  from  one  Obermuller,  a  party  not 
resident  in  the  Colony,  under  which  the  Petitioners  had  acted  from  the  10th  of  April 
1826  to  the  20th  of  November  1827,  when  they  caused  an  Act  of  renunciation  to  be 
executed;  and  deposited  the  Books  and  papers  belongint;-  to  Oliermuller  in  the  cu.s- 
tody  of  the  Secretary  to  the  colony  ;  and  that  tliereupon  new  powers  of  attorney 
had  been  transmitted  by  Oliermuller  to  other  parties  in  the  colony,  who  had  refused 
to  act  under  them.  Tiiat  Obermuller  arrived  in  the  colony  in  May  1830,  and  de- 
manded the  delivery  of  the  papers,  etc.,  from  the  Petitioners,  which  they  consented 
to  procure,  on  payment  of  their  co.sts,  etc. ;  that  Obermuller  made  an  application, 
during  the  non-session  of  the  Court,  to  tlie  President,  for  antorisafie  de  facto  (atitlio- 
rization  de  facto),  which  was  refused  ;  that  the  Court  of  Civil  Justice,  by  an  order 
in  July  1830,  reviewed  the  decision  of  the  President,  with  costs,  and  granted  the 
mandament  de  facto.  The  Petitioners  then  set  forth  the  law  and  practice  prevailing 
in  the  colony  respecting  the  mandament  de  facto,  and  stated  that  upon  the  order 
made  as  above,  they  presented  their  Petition  to  the  Lieutenant-Governor,  praying 
for  an  order  of  interdict  to  suspend  the  execution  of  the  mandament  de  facto,  and 
decree  a  restitutio  in  integrum,  referring  to  the  Code,  Lib.  2,  tit.  54,  s.  1  ;  Lib.  49, 
tit.  8,  sec.  1  and  3,  for  authority  thereon  ;  but  that  the  Lieutenant-Governor  de- 
clined granting  such  application,  being  of  opinion  that  ho  had  no  authority  so  to 
do,  but  that  such  application  must  be  made  to  the  King  in  Council,  whereupon  the 
present  petition  was  presented. 

Their  Lordships,  after  hearing  Counsel,  referred  the  Petition  to  His  Majesty's 
Advocate-General  and  the  Solicitor-General,  to  prepare  instructions  to  the  Lieu- 
tenant-Governor in  accordance  with  the  law  and  practice  of  tlie  colony,  and  the 
prayer  of  the  petition;  which  was   accordingly  done,   and   an  order  made  of  the 
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Crown,  and  tliuy  drew  up  a  memorial  of  instructions  to  the  Lieutenant-Governor, 
and  wo  tliiiik  that  the  form  there  used  must  be  adopted  in  this  Petition:  the  Order 
therefore  will  be  in  the  same  form. 

On  tlie  20tli  of  June  1811,  Her  Majesty,  by  an  order  in  Council  directed  to  the 
Governor,  Lieutenant-Governor,  President,  and  Court  of  Civil  Justice  of  the  Colony 
of  British  (iuiana,  after  reciting  the  above  petition  and  jiroceedings  thereon,  was 
pleased  to  grant  the  j)rayer  of  the  aforesaid  Petition,  and  to  charge  and  command 
the  authorities  aforesaid  to  cite  the  parties  or  their  attornies  to  appear  before  the 
said  Court  of  Civil  Justice,  and  afford  unto  the  Petitioner  in  that  in  which  he  sought 
by  his  said  Petition  all  such  judicial  remedy,  and  if  necessary,  grace  and  favour 
as  the  subject  matter  might  require,  and  in  equity  and  good  conscience  might 
appear  to  appertain  and  belong.  For  which  purpose  Her  Majesty  in  Council  was 
pleased  to  give  and  grant  unto  the  authorities  aforesaid,  full  power,  authority,  and 
command.  Provided  that  the  said  Petitioner  presented  those  letters  to  the  aforesaid 
Court  of  Civil  Justice,  etc.,  and  requested  compensation  thereof  at  the  next  session 
of  the  said  Court,  to  be  holden  after  the  receipt  thereof,  in  the  said  Colony,  and 
further  to  proceed  therein  according  to  Law. 

[See  In  re  Butts,  1841,  4  Moo.  P.C.  92.] 


[445]        ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE 

ISLAND    OF   JAMAICA. 

RICHARD  STEELE— Appellant;  SAMUEL  MVRVHY, ~Res2}ondent  * 

[June  25,  1841]. 

Supplies  advanced  for  a  plantation,  in  Jamaica,  by  a  Factor  of  the  Attorney  and 
agent  of  the  plantation,  is  not  sufficient  to  constitute  a  privity  between  the 
creditor  and  tlie  owner  of  the  estate. 

A  Deed  entered  into  by  the  owner  of  an  estate  with  trustees  for  the  payment  of 
certain  creditors  therein  enumerated,  but  who  are  no  jjarties  thereto,  is 
voluntary,  and  as  it  may  be  revoked  at  any  time,  creates  no  lien  on  the  estate 
of  the  debtor  in  favour  of  the  creditors  named  therein. 

This  was  an  Appeal  from  a  Decree  of  the  Court  of  Cliancery  of  Jamaica,  made  in 
a  cause  wherein  John  Pennock,  since  deceased,  in  his  capacity  of  executor  of  George 
Kinghorn,  was  the  complainant,  and  the  Appellant,  John  Steele,  and  others,  were 
Defendants. 

The  complainant  sought  by  his  Bill  to  recover  the  amount  of  a  Ijalance  which 
had  become  due  to  his  testator,  George  Kinghorn,  as  the  factor  for  certain  jslantations 
and  estates  in  the  Island,  which  formerly  belonged  t«  one  William  Pater.son,  deceased. 
The  object  of  the  Bill  was  to  have  it  declared,  by  the  Decree  of  the  Court,  that  the 
balance  was  a  lien  upon  the  plantations  and  estates,  in  respect  of  which  the  same 
had  become  due  to  George  Kinghorn,  and  to  have  it  also  decreed  that  the  complainant, 
as  the  personal  representative  of  George  Kinghorn,  was  further  entitled,  for  recover- 
ing payment  of  such  balance,  to  the  lienefit  of  an  indenture  of  the  7th  of  April  1819. 

The  Appellant  was  one  of  the  creditors  of  the  estate,  [446]  and  assignee  of  a 
mortgage  thereon,  of  prior  date  to  the  Respondent's  claim. 

The  Bill  stated,  inter  aim,  a  power  of  attorney,  dated  the  9th  of  February  1816, 
executed  by  all  the  parties  who  at  the  time  had  estates  in  the  several  plantations,  to 
one  William  Tait,  authorizing  him  to  enter  upon  and  take  possession  of  the  planta- 
tions, late  the  estates  of  William  Paterson,  deceased,  and  to  take  ui^on  himself  the 

above  date,  the  form  of  which  was  the  same  as  that  adopted  in  the  case  above 
reported. 

*  Present:  Lord  Brougham,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner,  and  the 
Right  Hon    Dr.  Lushington. 
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management,  direction,  and  cultivation  of  the  same,  and  to  make  consignments, 
or  otherwise  to  sell  and  dispose  of  the  produce  thereof  to  Harriet  Paterson,  the  widow 
of  the  said  William  Paterson,  or  her  order,  and  generally  to  pay  and  receive  all 
monies,  goods,  etc.,  on  account  thereof,  and  if  need  be  to  compound  and  compromise 
all  differences  to  arise  in  any  manner  in  respect  thereof.  That  George  Kinghoru 
had,  previous  to  the  execution  of  the  above-mentioned  power  of  attorney,  been  the 
factor  of  the  estates,  and  continued  so  to  be,  and  that  as  such  he  had  made  advances 
and  furnished  supplies,  amounting,  on  the  31st  of  December  1817,  to  the  sum  of 
£3986  IGs.  3d.  currency;  that  all  such  advances  were  made  under  the  authority, 
and  with  the  sanction  of  the  several  parties  having  interest  in  tlie  plantations,  and 
were  necessary  for  their  cultivation  and  support.  The  Bill  then  set  forth  a  Deed 
of  Trust,  of  the  7th  of  April  1819,  executed  by  William  Thomas  Patterson,  the  eldest 
son  and  heir  of  William  Patterson,  the  original  owner  of  the  estate,  by  which  the 
estates  were  conveyed  to  trustees,  for  the  payment  of  certain  debts  therein  declared, 
among  which  was  the  sum  of  £2847  14s  7d.  to  the  said  George  Kiughorn,  the  balance 
then  due  to  him,  as  factor  to  the  estates  in  [447]  question;  and  after  stating  certain 
transactions  between  Tait  and  the  Appellant,  in  respect  of  advances  made  by  the 
latter  for  the  benefit  of  th«  estate,  the  amount  of  which  was  ultimately  secured  by 
an  assignment,  on  the  30th  of  April  1822,  of  a  previous  mortgage  of  the  21st  of  June 
1806,  upon  the  plantation,  e.state,  and  houses,  it  prayed  that  the  same  might  be 
declared  a  lien  and  charge  upon  all  and  every  the  plantations,  independent  of  the 
specific  lien  created  by  the  last-mentioned  deed  of  the  7th  of  April  1819,  and  for 
payment  of  the  balance  thereof,  with  the  usual  accounts. 

The  Defendants,  by  their  answers,  admitted  the  power  of  attorney,  and  trust 
deed  of  the  7th  of  April  1819,  and  that  Kinghorn,  as  factor,  Ijad  made  advances 
on  account  of  the  plantation,  and  submitted  that  Kinghorn's  demand  was  a  mere 
personal  claim  against  Tait,  and  denied  the  specific  lien  claimed  by  the  complainant, 
or  that  he  had  any  right  of  priority. 

No  witnesses  were  examined,  and,  on  the  1st  of  February  1836,  the  cause  was 
heard  before  His  Excellency  tlie  Governor  and  Chancellor  of  the  Island,  who,  by  his 
Decree,  declared  the  demand  of  Kinghorn  to  be  a  prior  lion  on  the  e.state,  and  decreed 
an  account  to  be  taken  thereof  accordingly. 

From  this  Decree  the  Appellant  appealed  to  Her  Majesty  in  Council. 

Mr.  Burge,  Q.C..  and  Mr.  Wigraui,  ().C.  for  the  Appellant. 

The  Respondent's  testator  was  the  creditor  of  Tait  personally,  or  of  the  person 
by  whom  he  was  appointed  factor,  on  account  of  the  supplies  and  advances  made 
by  liim  for  the  plantations.  No  privitj'  existed  bc-[448]-tween  him  and  the  Appellant, 
and  wlien  a  principal  does  not  know  the  persons  whom  the  agent  employs,  there  is 
no  privity  between  them  and  him.  It  has  l^een  expressly  decided  by  tliis  Court,  in 
Pennant  v.  Sinip-son  (1  Knapp,  P.C.  Cases,  399),  that  a  factor  in  Jamaica  making 
advances,  or  furnishing  supplies  for  estates,  upon  the  employment  of  the  agent  of 
the  proprietors  of  those  estates  resident  in  England,  does  not  thereby  acquire  a 
demand  against  such  jjroprietors,  but  is  the  mere  personal  creditor  of  the  agent 
by  whom  he  was  employed.  Even  if  Kinghorn  had  become  the  creditor  of  the  con- 
stituents, either  of  Tait  or  of  the  other  agent  by  whom  Kinghorn  had  been  employed 
as  factor,  he  could  only  be  considered  as  a  personal  creditor,  and  could  acquire  no 
lien  on  the  plantation.  Wtj/raU  v.  Harford  (8  Ves.  4),  Garrard  v.  I^orcf  Lauderdale 
(3  Sim.  1),  Acton  v.  Woodgate  (2  M.  and  K.  493),  Wahri/n  v.  Contt.-<  (3  Mer.  707  ;  3  Sim. 
14).  A  factor  does  not,  by  any  law  or  usage  of  Jamaica,  or  from  the  nature  of  his 
business,  acquire  a  lien  on  the  plantations  for  whose  use  he  may  furnish  supplies, 
or  make  advances. 

Mr.  G.  Richards,  (i-C.  and  Mr.  Reninills,  for  the  Respondents. 

It  is  clear  that  Kinghorn  was  entitled  to  a  lien  on  the  plantation  and  slaves, 
inasmuch  as  the  debt  due  to  him  arose  from  advances  made,  and  supplies  necessary 
for  the  plantations  furnished  by  him,  by  the  order  and  direction  of  Tait,  the  attorney, 
dulv  constituted,  and  in  the  possession  and  management  of  the  plantations.  Whit- 
field V.  Sayers  (1  Knapp,  P.C.  Cases,  133),  Srott  v.  .Veshit  (14  Ves.  438),  [449] 
Farquharsonv.  Balfour  (8  Sim.  210),  Simon  v.  Hihhert  (1  Russ.  and  M.  719).  And 
this  relation  subsisted  after  the  executioTi  of  the  Deed  of  Trust  of  the  7th  of  April 
1819:  the  previous  course  of  dealing  with  Kinghorn  was  continued,  and  never  dis- 
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avowed  by  the  parties  iiitei'ested  in  the  phiiitatiuiis  ;  he  was  alloueil  lo  continue  his 
advances  and  .suiJjilies  after  the  admission  Ijy  the  trust  deed,  tliat  his  previous 
advances  as  a  factor  were  a  charf>e  on  the  plantation,  whereby  forliearance  was 
obtained,  and  the  debt  due  to  Kiughorn,  as  factor,  was  increased;  we  tlicrefore  sub- 
mit that  Kingiiorn,  from  tlie  nature  of  his  denuind,  was  entitled  to  priority  and 
preference  over  the  otlier  claims  on  the  plantation,  and  that  neither  the  mortgagee, 
nor  the  Appelhmt,  who  claims  under  iiim,  can  be  allowed  to  set  up  the  mortgage 
as  entillnd  to  jiriority  and  preference  in  payment,  over  the  balance  due  to  the  estate 
of  Kinj_^ji3rn. 

Lord  Brougham. — Their  Lordsiiips  are  of  opinion  that  this  Decree  cannot  be 
supported. 

It  is  quite  unnecessary  to  consider  what  would  be  the  case  if  there  had  been, 
as  assumed,  a  lien  constituted  by  the  owner  of  the  estate  in  behalf  of  Kinghorji, 
acting  as  the  factor,  or  in  any  other  way  furnishing  supplies  to  the  estate,  because 
this  is  not  that  case.  We  have  no  such  case  before  us,  but  we  have  the  case  of  Tait 
acting  as  attorney  under  a  power  of  attorney  from  the  owner  of  the  estate,  which 
estate  had  been  previously  mortgaged  to  Stephenson  ;  and  that  it  appears  by  inter- 
mediate conveyances  to  others;  Steele,  the  Defendant  below,  took  that  mortgage. 
[450]  That  mortgage  existing,  a  power  of  attorney  was  given  to  Tait,  and  Tait,  acting 
under  that  power  of  attorney  in  the  management  of  the  estates,  employs  Kinghorn 
as  factor,  and  under  tliat  employment  it  is  said  Kinghorn  acted  :  whether  there  is 
evidence  or  not  in  the  cause  that  Kinghorn  was  so  employed,  and,  being  so  employed, 
so  acted,  and,  so  acting,  furnished  supplies  to  a  certain  extent,  it  is  wholly  unnecessary 
to  inquire.  There  seems  to  be  very  indifferent  evidence  of  it — in  fact,  the  whole  of 
the  evidence  of  it  is  that  which  amounts  to  inference  only — not  of  the  fact,  but  of  the 
party  himself,  the  owner  of  the  estate,  Paterson,  having  in  the  deed  of  the  7th  of 
April  1819,  stated  that-^for  it  is  really  no  more.  But  be  it  so  that  he  was  employed, 
still  that  constitutes  no  privity  between  Kinghorn  and  the  owner  of  the  estate,  or 
between  Kinghorn  and  the  estate  itself. 

The  cases  which  have  been  referred  to,  particularly  the  case  decided  here,  of 
Pennant  v.  Simpson  [1  Knapp,  o99],  must  indeed  be  overruled  in  order  to  constitute 
any  lien  in  these  circumstances.  With  respect  to  the  case  of  Simond  v.  Hibhert,  (1 
Buss,  and  Myl.  719,)  before  Lord  LyndJiurst,  that  does  not  in  the  least  degree  touch 
or  even  approach  the  present  case,  for  in  that  case  there  w-as  a  dealing,  not  merely 
implied  from  the  circumstances,  but  a  distinct  dealing  between  the  owner  of  the 
estate  and  the  person  furnishing  the  supplies. 

With  respect  to  the  other  point  as  to  the  deed  of  the  7th  of  April  1819,  it  appears 
to  us  to  be  a  feebler  ground,  if  possible,  upon  which  to  support  the  decree,  than  the 
lien,  for  this  ground  cannot  l)e  maintained  without  entirely  overruling  those  cases 
of  Walwyn  v.  Coutts  [3  Mer.  707  ;  3  Sim.  14],  and  Garrard  v.  Lord  Lauderd-ale  [3  Sim. 
1),  together  with  other  cases  in  which  the  same  doctrine  has  been  [451]  recognized, 
particularly  in  a  case  of  Gihhs  v.  Gibbon  (not  reported  [5  Jur.  378  ;  S.C.  Gibbs  v. 
Glamis,  11  Simons,  581]),  before  the  present  Lord  Chancellor  when  he  was  at  the 
Rolls,  and  the  case  of  Acton  v.  Woodgate,  (2  Myl.  and  Keen.  493,)  l^efore  Sir  John 
Leach,  also  at  the  Rolls:  and  it  is  to  be  observed  that  those  are  both  cases  expressly 
of  a  party  holding  as  trustee  for  creditors  under  an  authority  from  the  owner 
of  the  estate,  which  he  might  revoke  at  any  time,  if  he  should  see  fit  ;  and  this  deed 
of  April  1819,  when  it  comes  to  be  looked  at,  is  most  eminently  an  arrangement 
by  the  party  himself  for  the  payment  of  his  own  debts.  He  is  a  trustee  for  the 
payment  of  his  own  creditors,  and  it  was  upon  that  ground  that  Woliri/n  v.  Coutts 
and  Garrard  v.  Lord  Lauderdale  went — that  they  were  private  arrangements  re- 
vocable by  the  party  himself,  and  of  which,  therefore,  no  person  not  a  party  to  it 
can  take  advantage,  or  compel  him  to  give  effect  to  ;  and  in  Wahryn  v.  Coutts  the 
matter  comes  on,  not  upon  bill  and  answer,  but  on  motion  for  an  injunction,  and 
the  Court  held  that  the  injunction  could  not  be  granted,  and  held  .so  upon  the  ground 
that  no  such  lien  was  constituted. 

Their  Lordships,  therefore,  are  of  opinion  that  this  Decree  cannot  stand;  the 
Decree  must,  therefore,  be  reversed,  and  Mr.   Stephenson,  or  his  representative, 
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cannot  have  the  benefit  he  prays  by  his  bill,  to  have  a  priority  and  account  in  favour 
of  his  owii  mortgage,  but  the  bill  must  be  dismissed  with  costs. 

The  ground  of  our  Judgment  goes  to  dismiss  the  bill  absolutely,  for  it  goes  upon 
the  foot  of  Kiiighorn  having  no  lien,  and  consequently  he  had  a  right  to  come  into 
Court  against  the  estate,  or  the  owner  of  the  estate,  whatever  right  he  might  have 
against  Tait  or  his  representative. 

[Mews'  Dig.  tit. BANKRUPTCY,  II.  1.  m. ;  also  tit.  COLONY,  II.  Particular  Colonies, 
22.  West  Indies.  On  point  as  to  revocable  trust-deeds,  see  Johns  v.  James,  1878, 
8  Ch.  D.  744;  Henderson  v.  Rothschild,  1886,  33  Ch.  D.  469;  In  re  Ashby ;  ex 
parte,  Wreford  (1892),  1  Q.B.  872  ;  A'eiv  Prance  and  Garrard's  Trustee  v.  Hunt- 
ing (1897),'  1  Q.B.  607  ;  2  Q.B.  (C.A.),  19  ;  Friestley  v.  Ellis  (1897),  1  Ch.  489.] 


[452]    ON    APPEAL   FROM   THE    SUPREME    COURT    OF    BRITISH  GUIANA. 

JAMES  HILL  ALBOUY,— 4?jpe//^'/ir.-  M.  T.  RETEMEYER  and  Others,— 
Besjmulents*  [July  1,  1841], 

Abatement  upon  a  demand  for  rent  for  the  hire  of  slaves  allowed  in  respect  of 
three,  manumitted  under  the  Slave  Abolition  Act,  but  refused  for  the  loss 
occasioned  by  the  diminution  of  the  hours  of  work  of  the  apprenticed  labourers, 
the  compensation  for  the  lessee's  loss  of  such  labour  being  the  proper  subject 
of   a  counter-claim  before  tlie  Commissioners  of   Compensation. 

The  question  raised  by  this  Appeal  was  whether  the  Appellant  was  entitled  to  a 
remission  of  rent  as  an  indemnity  for  the  loss  of  the  services  of  certain  slaves, 
occasioned  by  the  operation  of  the  Slave  Abolition  Act. 

The  Appellant  was  the  lessee  of  a  plantation  called  La  Repentie,  with  the  slaves 
thereon,  for  a  term  extending  to  tiie  1st  of  March  1837.  The  Respondents  were  the 
owners  of  the  plantation  and  the  slaves  so  leased  to  the  Appellant. 

On  the  1st  of  August  1834,  the  Act  for  the  Abolition  of  Slavery  [3  and  4  Will.  IV. 
c.  73]  came  into  operation,  under  the  provisions  of  which  the  slaves  were  converted 
into  apprenticed  labourers,  and  their  labour  limited  to  forty-five  hours  in  the  week 
instead  of  fifty-four,  being  a  diminution  of  one  hour  and  a  half  per  day,  and 
equivalent,  as  was  alleged  by  the  Appellant,  to  a  si.vth  part  of  their  effective  labour. 
In  the  month  of  January  1836,  the  Respondents  having  discovered  that  three  negro 
women  [453]  attached  to  the  plantation  La  Repentie  were  of  Indian  origin,  and  they 
could  not  lawfully  be  continued  apprentices  by  virtue  of  the  powers  conferred  by  the 
Act,  discharged  them  from  their  apprenticeship,  and  thereby  deprived  the  Appellant 
of  their  services  for  the  remainder  of  his  term.  The  Respondents  made  their  claim 
for  compensation  for  the  slaves  on  the  plantation,  and  obtained  by  the  award  of 
the  Commissioners  the  sum  of  £6780  9s.  3d.  The  Appellant  made  no  counter-claim 
in  respect  of  his  interest  in  the  .slaves,  or  for  the  loss  sustained  by  reason  of  the 
manumission  of  the  three  negro  women,  but  he  applied  for  a  diminution  of  rent  on 
account  of  such  loss,  and  was  referred  by  the  Respondents  to  his  remedy  in  the 
Supreme  Court. 

Accordingly  he  presented  a  petition  to  the  Acting  Chief  Judge  of  the  colony, 
setting  forth  his  title  and  the  lo.ss  sustained  by  him,  and  claiming  a  diminution  of 
rent  in  consequence  thereof ;  at  the  same  time  offering  to  refer  the  matters  in  dispute 
to  arbitration. 

The  Acting  Chief  Justice  proposed  to  allow  the  prayer  of  the  petition  as  respected 
the  reference  to  arbitration,  but  the  Respondent*  refused  their  assent,  and  com- 
menced an  action  against  the  Appellant  in  the  Supreme  Court  of  Civil  Justice  for 
the  arrears  of  rent,  and  made  and  submitted  their  claim  and  demand  in  such  action 
for  balance  of  capital  and  interest  thereon. 

*  Present:  liord  Brougham,  Mr.  Baron  Parke,  Sir  Herbert  Jenner,  and  The 
Right  Hon.  Dr.  Lusliington. 
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The  A])i)ellHiit  filed  his  (•onclusion,  offer  and  answer  to  the  Respondents'  claim, 
setting  forth  the  grounds  of  defence  contained  in  his  petition  as  above  stated:  to 
which  the  Respondents  tiled  their  conclusion  of  replic(iue  and  the  Appellant  his 
conclusion  of  duplicque. 

Evidence  was  taken  on  both  sides,  and  witnesses  ex-["454]-aniincd,  and  tiie  cause 
was  heard  on  the  23rd  of  Fel)ruary  1839,  when  a  definitive  seiltence  was  pronounced, 
whereby  the  Court  condemned  the  Appellant  (with  the  rejection  of  his  conclusion  of 
presentation,  offer  and  answer)  to  pay  tlie  Respondents  the  full  amount  claimed, 
without  any  abatement  or  allowance  in  respect  of  the  loss  sustained  by  the  manu- 
mission of  the  tlirce  negro  women,  and  the  diminution  of  the  labour  of  the  slaves  on 
lia  Repentio  plantation.  From  tliis  definitive  sentence  the  Appellant  appealed  to 
Her  Majesty  in  Council. 

Mr.  JUirge,  Q.C.,  and  Mr.  Dickinson,  for  the  Appellant. — Tiiis  question  must  be 
decided  by  the  princijiles  of  the  civil  law,  which  govern  the  contract  of  locatio  con- 
(luctio,  and  we  .sulsmit  tliat,  according  to  those  principles,  the  Appellant,  the  hirer 
of  the  slaves,  is  entitled  to  a  remission  or  abatement  of  the  rent,  when,  without  any 
default  on  his  part,  he  ceased  to  be  able  to  retain  the  entire  enjoyment  or  use  of  the 
subject  hired  to  him.  Vanderlinden  238;  Voet.  lib.  19,  tit.  2,  n.  1,  14;  Pothier  Tr. 
de  Louage,  141.  The  act  for  the  abolition  of  slavery  came  into  operation  on  the  1st 
of  August  1834,  from  which  period,  by  reason  of  the  diminution  of  the  hours  of 
labour,  the  Appellant  was  deprived  of  the  services  of  the  apprenticed  labourers  be- 
longing to  the  plantation,  besides  the  total  loss  of  the  three  manumitted  negro  women  : 
tlie  Appellant,  however,  still  continued  liable  to  defray  all  the  expenses  of  the 
jilantation  ;  he  was  tlierefore  entitled,  by  the  law  in  force  in  the  colony,  to  have 
an  abatement  made  to  him  out  of  the  rent  agreed  to  be  paid,  and  his  only  remedy 
w'as  to  obtain  a  remission  of  rent  in  re-[455]-spect  thereof^ — he  could  not  counter- 
claim, for  neither  the  Act  of  Parliament,  or  the  Rules  of  the  Commissioners,  con- 
templated such  a  case  as  Lis.     It  is  provided  for  only  by  the  civil  law. 

Mr.  Kindersley,  Q.C.,  and  Mr.  J.  Parker,  for  the  Respondents. — The  Appellant, 
if  he  has  any  claim  to  a  remission  of  the  rent,  ought  to  have  put  in  a  counter-claim 
before  the  Commissioners,  for  a  share  of  the  compensation  money.  The  rules  pro- 
mulgated by  the  Commissioners  provide  for  every  sort  of  interest.  It  is  clear  he 
has  mistaken  his  way ;  he  was  only  entitled  to  an  abatement  of  the  rent  in  respect 
of  the  diminution  of  value  of  the  labour  of  the  slaves ;  he  could  not  claim  in  the 
Court  at  British  Guiana  compensation  for  loss  occasioned  by  the  Act  of  Parliament 
abridging  the  hours  of  labour  of  the  slaves,  for  a  special  remedy  is  given  by  the  Act, 
and  Commissioners  appointed  to  adjudge  compensation,  and  that  was  the  tribunal 
he  ought  to  have  applied  to  for  redress.  Gordon  v.  Bruce  (2  Moore's  P.C.  Cases, 
261). 

Mr.  Baron  Parke. — This  is  not  a  question  of  compensation  for  the  loss  of  the 
services  of  the  slaves  by  reason  of  the  diminution  of  their  labour  under  the  slave 
at)olition  Act :  that  ought  to  have  been  the  subject  of  a  counter-claim,  and  is  provided 
for  by  the  Act,  and  the  5th  rule  of  the  Commissioners  framed  under  it ;  but  the  only 
question  here  is,  whether  the  Court  below  ought  not  to  have  allowed  an  abatement 
in  the  amount  claimed,  in  respect  of  the  three  manumitted  negro  women,  whose 
[456]  services  were  entirely  lost  by  the  act  of  the  Respondents.  The  case  is  similar 
in  principle  to  one  recently  decided  in  the  Court  of  Exchequer,  Wninwritjht  v. 
Eamsdeii,  (5  Meeson  and  Welsby,  601,)  where  the  party  having  neglected  to^  claim 
compensation  under  a  railway  act,  was  held  precluded  from  insisting  on  an  abate- 
ment of  the  rent  due  for  the  premises.  Their  Lordships  think  that  the  Appellant's 
claim  to  that  extent  ought  to  be  allowed,  and  will  therefore  advise  Her  Majesty  to 
vary  the  Decree  of  the  Court  below,  by  deducting  the  estimated  value  of  these 
negroes,  which,  from  the  Appellant's  evidence,  seems  to  be  600  guilders. — to  the 
extent  of  that  sum,  therefore,  with  interest,  the  Decree  of  the  Court  below  must  be 
varied,  but,  under  the  circumstances,  without  costs  on  either  side. 

By  an  Order  in  Council,  bearing  date  the  11th  da}'  of  August  1841,  it  was 
ordered,  that  the  definitive  sentence  of  the  superior  Court  of  Civil  Justice  for  the 
district  of  Demerara  and  Essequibo,  in  the  colony  of  British  Guiana,  of  the  23rd  of 
February  1839,  ought  to  be  varied,  by  condemning  the  Appellant  to  pay  to  the 
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Plaiutiff  the  sum  of  823G  guilders  9  stivers  and  8  peniiings,  and  1386  guilders  10 
stivers  for  the  balance  of  interest  due  to  the  Plaintiff,  to  the  28th  of  February  1837, 
(instead  of  the  sums  of  8836  guilders  9  stivers  and  8  pennings,  and  1440  guilders 
10  stivers,)  with  further  interest  in  the  aforesaid  sum  of  8236  guilders  9  stivers  and 
8  pennings,  from  the  28th  of  February  1837,  until  fiilly  paid,  with  costs. 


[457]  ON  APPEAL  FEOM  THE  ROYAL  COrKT  OF  JERSEY. 

PETER  BROUARD,— .l;j/^e//«»C;  PHILIP  DUMARESQl'E  and  Others,— 
Respondents*  [Dec.  3,  1841]. 

A  vessel  was  mortgaged  for  a  nominal  sum  to  secure  an  unascertained  balance 
due  to  the  mortgagee,  with  power  to  sell  by  public  auction  ;  and  in  case  the 
vessel  could  not  lie  sold,  the  mortgagee  was  to  hold,  enjoy  and  possess  the  free 
use,  control  and  possession  thereof  as  sole  owner,  until  the  full  amount  of- 
liis  claims  should  be  satisfied.  Default  was  made  in  payment  of  the  sum 
named  before  the  real  balance  was  ascertained,  and  pending  the  investiga- 
tion thereof  before  arbitrators,  and  the  mortgagee  caused  the  vessel  to  be  sold 
by  private  contract.  Held  by  the  Judicial  Committee  reversing  the  decisions 
of  the  Inferior  and  Supreme  Courts  in  the  Island,  that  such  sale  was  wrongful, 
and  not  warranted  by  the  conditions  of  the  mortgage  deed,  and  an  account  of 
the  value  of  the  ship  at  the  time  of  such  sale  ordered  to  be  taken,  and  the 
amount  thereof  paid  to  the  mortgagee  [3  Moo.  P.C.  464]. 

Appeal  in  forma  pauperis  allowed,  the  Appellant  by  his  petition  and  affidavit 
alleging  that  he  was  not  worth  £5  Ijesides  wearing  apparel,  etc.  [3  Moo.  P.C. 
462]. 

This  was  an  appeal  from  a  decision  of  the  Royal  Court  of  Jersey,  affirming  the 
Judgment  of  the  Inferior  Court  in  an  action  of  Remonstrance  brought  by  the 
Appellant  against  the  Respondent,  for  the  restoration  of  the  ship  or  vessel  Reward, 
and  compensation  in  damages  for  having  illegally  sold  the  same. 

The  Apjiellant  was  a  ship-builder  and  general  merchant,  resident  at  Gaspe  in 
North  America,  transacting  business  for  and  in  correspondence  with  Helier  Vibert, 
a  merchant  and  inhabitant  of  the  Island  of  Jersey. 

In  the  year  1834  the  Appellant  completed  a  vessel  of  157i  tons,  called  the  Reward ; 
in  the  months  of  November  and  December  previous  wrote  to  Vibert,  re-[458]-questing 
him  to  send  out  the  necessary  rigging  and  equipments,  termed  in  nautical  phrase- 
ology the  "Inventory,"  for  fitting  out  the  vessel. 

At  the  period  when  this  order  reached  Jersey,  Vibert  had  become  insolvent,  and 
his  effects  had  been  assigned  over  to  Dumaresque,  the  Respondent,  and  others,  as 
sureties,  in  trust  for  his  creditors,  in  consequence  of  which  the  Respondent  went 
himself  to  Gaspe  to  recover  the  property  there  situate,  belonging  to  Vibert,  and 
carried  out  the  "  Inventory  "  so  ordered  by  the  Appellant. 

Various  sums  were  demanded  by  Vibert's  assignees  from  the  Appellant,  in- 
dependent of  the  amount  of  the  inventory,  the  particulars  of  which  they  were  unable 
to  state  or  explain,  the  insolvent's  books  being  at  Jerse}^  but  which  being  disputed 
by  the  Appellant,  it  was  agreed  between  them  that  the  amount  so  claimed  should  be 
taken  at  the  nominal  sum  of  £1280,  to  be  secured  by  mortgage  of  the  vessel,  which 
it  was  stipulated  should  forthwith  sail  for  the  port  of  Jersey,  and  that  the  accounts 
between  Vibert  and  the  Appellant  should  be  there  investigated  by  competent 
accountants. 

For  the  purpose  of  carrying  this  arrangement  into  effect,  it  was  agreed  that  the 
Appellant  should  finish  and  have  launched  with  all  possible  dispatch  the  vessel 
Reward,  and  that  the  Respondent  should  furnish  the  inventory  necessary  to  put  lier 

*  Present:  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  arid  The 
Right  Hon.  Dr.  Lushington. 
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to  sea,  to  proceed  to  the  Island  of  Jersey,  that  the  certificate  of  registry  should  pass 
one  half  to  each  party,  and  that  the  vessel  should  be  sold  in  Jersey  in  the  course  of 
three  months  after  her  arrival,  and  after  deducting  the  amount  of  tlie  inventory 
advance<l  l)y  the  liespondent,  and  the  balance  due  to  Vibert,  transferred  to  the 
Respondent.  [459]  This  agreement  was  reduced  into  writing  and  duly  executed  on 
the  !)th  of  June  1831;  the  vessel  was  launched  on  tlie  21st  of  October  1834,  and 
sailed  for  Jersey  on  the  21st  (Jf  November  183-1.  On  the  morning  of  her  departure 
from  (iaspc,  the  Appellant,  at  the  request  of  the  Respondent,  executed  three  docu- 
ments :  First,  a  bill  of  sale,  dated  29th  of  October  1834,  of  thirty-two  sixty-four  parts 
of  all  and  singular  the  masts,  sails,  etc.  and  appurtenances  whatsoever  to  the  said 
ship  or  vessel  belonging;  the  consideration  money  being  £600,  with  memorandum 
endorsed  thereon,  stating  that  "the  within  l)ill  of  sale  being  given  in  part  security 
for  the  payment  of  advances,  debts  and  inventory,  the  same  shall  cease  and  be  of 
none  effect  as  soon  as  the  amount  is  fully  paid,  and  the  transfer  shall  be  declared 
cancelled  and  of  no  force  to  the  within  named  P.  Dumaresque,  when  the  said  P. 
Brouard  shall  have  so  paid  the  full  amount  of  the  said  engagements." 

The  second  was  a  document  of  the  same  date,  in  the  nature  of  a  bond  and 
mortgage  from  the  Appellant,  of  the  vessel,  with  a  pow-er  of  sale  by  public  auction, 
the  proceeds  to  be  applied  in  li(iuidation  of  the  debts  due  to  the  Respondent,  and  in 
case  the  said  vessel  could  not  be  sold,  then  the  Respondent  was  to  hold,  enjoy  and 
possess  the  free  use,  control  and  possession  of  the  said  vessel  as  sole  owner,  until 
the  amount  of  his  claims  should  be  fully  paid. 

The  third,  also  of  even  date,  was  an  agreement  to  refer  the  accounts  then 
pending  between  the  parties  to  the  arbitration  of  projier  and  competent  accountants, 
the  Respondent  undertaking  not  to  proceed  to  act  on  the  bond  and  mortgage  until 
the  exact  amount  due  from  the  Appellant  should  have  been  established. 

[460]  The  vessel  arrived  in  Jersey  in  December  1834.  The  accounts,  having 
been  delivered  by  the  Respondent  and  his  co-sureties  to  the  Appellant,  were,  by  an 
Act  of  the  Royal  Court,  of  March  1835,  referred  to  four  persons  as  arbitrators,  with 
power  to  nominate  a  fifth  as  umpire,  if  they  should  deem  it  necessary. 

The  Appellant  having  quitted  Jersey,  with  a  view  as  was  alleged,  of  proceeding 
to  Gaspe,  to  obtain  furtlier  evidence  of  the  claims  made  by  him  against  the  estate 
of  Vibert,  the  Respondent,  notwithstanding  that  the  accounts  were  still  pending 
before  the  arbitrators,  and  no  balance  ascertained,  advertized  the  ship  Reward  for 
sale  on  two  several  occasions  by  public  auction;  no  sale  at  either  time  took  place, 
but  on  the  31st  of  July  1835,  and  before  any  award  had  been  made  by  the  arbitrators, 
the  Respondent  transferred  the  Reward,  with  all  her  contents,  to  Francis  Bertram, 
under  sale  by  private  contract,  for  the  sum  of  £G25  Jersey  currency,  equal  to 
£576  IBs.  6d.  sterling. 

The  sale  was  entered  on  the  books  of  the  Custom  House  at  Jersey,  as  having  been 
made  by  the  Respondent  pursuant  to  the  mortgage  deed  of  the  29th  of  October  1834, 
whereby  in  default  of  payment  of  the  sum  therein  named  three  months  after  the 
arrival  of  the  said  vessel,  he  was  authorized  to  sell  the  same  by  public  auction;  the 
condition  then  appearing  not  to  have  been  performed. 

In  November  1835,  the  Appellant  returned  to  Jersey,  and  finding  the  vessel  had 
been  sold  in  his  absence,  he  applied  in  tlie  first  instance  to  the  Respondent  to  show 
his  authority  for  the  sale :  and  subsequently  to  the  arbitrators  to  proceed  with  the 
accounts ;  and  being  desirous  that  the  vessel  should  be  replaced  as  originally  agreed 
upon,  he  commenced  an  action  of  re-[461]-monstrance  in  the  inferior  Court  of 
Jersey  again.st  the  Respondent  for  restitution  of  half  the  ship  Reward,  and  for 
recovery  of  damages. 

The  cause  was  heard  before  the  inferior  number,  on  the  24th  of  September  1836, 
when  the  Court  sent  the  case  to  the  arbitrators  to  make  their  award  thereon. 

The  arbitrators  accordingly  met  and  made  their  award,  whereby  they  adjudged 
the  sum  of  £667  Is.  4d.  (equal  to  £605  15s.  sterling)  to  be  due  from  the  Appellant 
to  the  Respondent ;  but  did  not  take  into  account  the  value  of  the  ship,  or  the  price 
for  which  the  same  was  nominally  sold. 

The  arbitrators  having  declined  entertaining  the  question  of  legality  or  il- 
legality of  the  sale  of  the  vessel  by  the  Respondent,  and  confining  themselves  solely  to 
the  account,  the  Appellant,  on  the  11th  of  March  1837,  presented  a  remonstrance  to 
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the  inferior  Court  against  the  Respondent,  for  payment  of  the  sum  of  £2076  18s.  6d. 
sterling,  as  the  value  of  the  ship,  allowing  thereout  the  sum  of  £615  15s.  sterling,  so 
iiwarded  by  the  arbitrators  as  aforesaid. 

The  cause  was  heard  by  the  inferior  Court  on  the  27th  of  June  1837,  and  was 
decided  in  favour  of  the  Respondents,  liberty  being  reserved  for  the  Appellant  to 
Appeal  to  the  superior  Court. 

The  Appellant,  accordingly,  appealed  to  the  Supreme  Court,  when  that  Court, 
on  the  2nd  of  April  1838,  affirmed  the  Judgment  of  the  inferior  Court.  From 
this  Judgment  of  affirmance  the  Appellant  appealed  to  Her  Majesty  in  Council,  and 
being  in  impoverished  circumstances,  applied,  by  Petition,  for  leave  to  Appeal  in 
forma  pauperis. 

The  Petition  stated  the  facts  of  the  case  as  above  set  forth,  and  prayed  for  leave  to 
appeal  in  foTina  ;/«;/-[462]-pf'''-s,  and  that  the  usual  sureties  for  prosecuting  the 
Appeal  might  be  dispen.sed  with.  It  was  supported  by  an  affidavit  verifying  the 
allegations,  and  stating  that  the  Petitioner  was  not  worth  £5  in  the  world, 
excepting  his  wearing  apparel  and  his  interest  in  the  matter  at  issue;  and  that  he 
was  unable  to  provide  sureties.  It  was  accompanied  also  by  a  certificate  of  Counsel, 
that  the  Petitioner  had  grounds  of  Appeal. 

Their  Lordships  allowed  the  Petition  (July  6,  1838  *). 

Mr.  Romilly  and  Mr.  Montagu  Smith  for  the  Appellant. — The  sale  of  the  ship 
cannot  be  supported  :  it  was  fraudulent  and  illegal.  Fraudulent  in  the  circumstance 
under  which  it  was  effected,  and  illegal,  because  contrary  t'o  the  power  contained  in 
the  mortgage  deed  of  the  29th  of  October  1834,  and  the  stipulations  of  the  various 
agreements  made  between  the  parties.  The  arbitrators,  moreover,  omitted 
altogether  to  take  into  consideration  the  value  of  the  ship  at  the  period  of  the  sale, 
and  made  no  allowance  in  respect  of  such  value  to  the  Appellant ;  the  Royal  Court 
ought  therefore  to  have  sent  back  the  case  to  them,  to  revise  and  rectify  their 
accounts,  and  the  Appellant  is  entitled,  on  that  ground,  to  have  the  case  remitted  to 
the  Court  below. 

Mr.  Stuart  Wortley,  Q.C.,  and  Mr.  Crompton,  Q.C.,  for  the  Respondents. — The 
voluntary  absence  of  the  Appellant  from  the  Island  was  sufficient  to  justify  the  sale 
of  the  vessel,  which  cannot  now  be  set  aside.  The  condition  of  the  [463]  Mortgage 
Bond  had  become  absolute,  and  the  Respondents  were  not  bound  to  await  the 
Appellant's  return  to  the  Island,  which  might  be  indefinite,  or  to  postpone  the  sale 
until  the  arbitrators  had  made  their  award,  when  the  Appellant  himself  was  the 
party  withholding  the  means  of  completing  that  award.  There  is  no  allegation  of 
fraud  in  the  pleadings,  and  unless  fraud  is  alleged  it  cannot  be  urged ;  it  is  never 
presumed.  The  Respondents  had  moreover  a  right  to  sell,  in  the  circumstances, 
by  the  Civil  Law  (3  Burge.  Com.  206-7). 

Lord  Campbell  (Dec.  18). — This  is  an  Appeal  from  a  Judgment  of  the  Royal  Court 
of  the  Island  of  Jersey,  in  a  suit  instituted  by  the  Appellant,  for  wrongfully  selling 
his  ship,  tlie  Reward,  by  private  contract,  on  the  31st  of  July  1835. 

The  Court  below  was  of  opinion  that  the  sale  was  lawful,  and  gave  Judgment  for 
the  Respondents. 

Tlie  ship  in  question  belonged  to  the  Appellant,  and  had  been  made  over  to  the 
Respondent,  Dumaresque,  as  a  security  for  the  payment  of  certain  sums  of  money, 
the  amount  of  which,  at  the  time,  was  unascertained. 

It  was  contended  before  us,  that  according  to  the  contract  between  the  parties, 
Dumaresque  had  no  authority  to  sell  the  ship  till  the  amount  had  been  ascertained 
by  arbitrators,  who  had  Ijeen  appointed  for  that  purpose ;  and,  at  any  rate,  that  the 
sale  was  unlawful,  as  it  was  by  private  contract,  whereas  Dumaresque,  the  mortgagee, 
had  no  authority  to  sell,  unless  by  public  auction 

The  first  question  is  attended  with  consideral)le  difficulty,  from  the  multiplicity 
and  vagueness  of  the  [464]  instruments  executed  by  the  parties  in  the  course  of  the 
transaction.     But  on  this  question  it  will  not  be  necessary  for  their  Lordships 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Sir 
Herbert  Jcnner,  and  the  Chief  Judge  in  Bankruptcy  [Sir  Thomas  Erskine]. 
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to  give  any  opinion,  a.s  tliey  clearly  think  that  the  sale  was  unlawful,  being  by 
private  contract. 

By  an  instrument,  bearing  date  the  29lli  of  October  18:54,  to  the  terms  of  whicli 
Dumaresque  must  bo  taken  to  have  acceded,  it  was  stipulated,  that  at  the  end  of 
three  months  after  the  ship's  arrival  at  Jersey,  Dumarescjue  was  to  be  at  liberty, 
and  was  authorized  to  sell  her  by  public  auction,  in  Jersey,  and  to  apply  the  proceeds 
in  liquidation  of  the  debt  due  to  him;  or  in  case  the  vessel  could  not  l)e  sold,  then 
Dumaresque  was  to  hold,  enjoy  and  possess  the  free  use,  control  and  possession  of 
the  vessel,  as  sole  owner,  until  the  full  amount  of  his  claims  should  be  satisfied. 
We  conceive  that  Dumaresque  hereby  renounced  any  power  that  he  might  have  had, 
as  mortgagee,  otherwise  to  have  disposed  of  the  vessel,  and  to  have  agreed,  that  if  he 
could  not  sell  her  by  public  auction,  he  would  keep  her  in  his  possession,  and  employ 
her  till  from  her  earnings  his  claims  were  satisfied.  The  mortgagor  might  have  very 
good  reasons  for  guarding  against  a  sale  by  private  contract,  and  stijiulating  for 
some  other  mode  whereby  the  mortgaged  property  might  be  rendered  availaljle  for 
the  benefit  of  the  mortgagee. 

It  follows  that  the  sale  by  private  contract,  on  the  31st  of  July  1835,  was  wrongful, 
even  supposing  that  Dumaresque  was  at  liberty  to  sell  liy  public  auction  at  the 
expiration  of  three  months  after  her  arrival  at  Jersey,  and  before  the  balance  due 
on  all  the  accounts  had  been  ascertained. 

Their  Lordships  will,  therefore,  advise  Her  Majesty,  that  the  Judgment  appealed 
against  should  be  re-[465]-versed  ;  that  the  Respondent,  Dumaresque,  be  declared 
liable  to  the  Appellant  for  the  value  of  the  ship,  on  the  31st  day  of  July  1835  ;  that 
it  be  referred  to  the  Royal  Court  of  the  Island  of  Jersey,  to  ascertain  such  value ;  and 
that  the  Respondent,  Dumaresque,  be  ordered  to  pay  the  amount  to  the  Appellant, 
deducting  therefrom  the  balance  found  due  by  the  award  of  the  arbitrators,  from 
the  Appellant  to  Dumaresque. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  1.  ;  also 
tit.  SHIPPING,  A. ;  IX.  Mortgage,  4.  On  point  as  to  m^  forma  pauperis 
appeals,  see  Brouard  v.  Bumaresq^ue,  1848,  6  Moo.  P.C.  412  ;  In  re  Lempriere, 
1858,  11  Moo.  P.C.  398;  Bunny  v.  Hart,  1857,  11  Moo.  P.C.  199;  Iw  re  Snrchet, 
1856,  10  Moo.  P.C.  533;  Kelly  v.  Corleft,  I860,  14  Moo.  P.C.  89;  M'Lend  v. 
St.  Anhyn  (1899),  A.C.  549.] 


ON  APPEAL  FROM  THE  COTTRT  OF  FIRST  INSTANCE  OF  CIVIL 
JURISDICTION  OF  THE  ISLAND  OF  TRINIDAD. 

The  Right  Hon.  Sir  GEORGE  FITZGERALD  BILL,— Appellant;   THOMAS  BIGGE 
and  EDMOND  WALLER  RVNTlELl,,— Respondents  *  [December  4,  1841]. 

Plea  to  an  action  of  debt,  brought  in  the  Court  of  First  Instance  in  the  Island 
of  Trinidad,  that  the  Defendant  was,  at  the  commencement  of  the  action,  and 
still  continued  to  be,  Lieutenant-Governor  of  the  Island,  and  as  such  not  liable 
to  be  sued  ;  overruled. 

Semhle : — Though  judgment  be  given  against  such  Governor,  his  person  is  not 
liable  to  be  taken  in  execution  while  on  service. 

The  Appellant,  the  Right  Hon.  Sir  George  Fitzgerald  Hill,  on  the  10th  of 
November  1825,  became  Ijound  by  his  writing  obligatory  to  Philip  Rundell,  John 
Bridge,  Edmoud  Waller  Rundell,  and  Thomas  [466]  Bigge,  of  the  City  of  London, 
jewellers,  and  co-partners,  in  the  sum  of  £825  13s.,  Irish  money. 

The  Appellant,  some  time  after  giving  the  said  bond,  became  Lieutenant- 
Governor  of  the  Island  of  Trinidad  and  its  dejiendencies. 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushing^on. 
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On  the  2ith  of  June  1837,  the  Respondents,  Thomas  Bigge  and  Edmond  Waller 
Rundell,  tlio  .surviving  partners  of  Rundell,  Bridge,  and  Co.,  brought  their  action 
in  the  Court  of  First  Instance  of  Civil  .lurisdiction  of  the  Island  of  Trinidad,  for 
the  recovery  of  the  above  debt. 

On  the"  13th  of  July  1837,  the  Appellant  came  into  Court  under  protest,  and 
pleaded  that  the  said  Court  ought  not  to  hear  or  take  further  cognizance  of  the 
action,  because,  at  the  time  of  the  commencement  of  the  said  action,  he  was,  and  still 
continued,  Lieutenant-Governor  of  the  Island  of  Trinidad,  and  its  dependencies, 
and  that  he  was  therefore  not  liable  to  be  sued  in  the  said  Court. 

The  Respondents  demurred  to  the  plea,  and  prayed  judgment.  The  cause  was 
declared  conte.sted,  and  on  the  17th  of  November  1837  the  cause  was  tried,  and  the 
Court,  after  hearing  counsel  in  support  of  and  against  the  exception  pleaded  by 
the  Appellant,  on  the  20th  of  November  1837,  ordered  Judgment  to  be  entered  up 
in  favour  of  the  Respondents  against  the  Appellant,  for  the  amount  of  the  debt, 
with  interest,  and  all  costs. 

From  this  Judgment  the  present  Appeal  was  brought. 

Mr.  Burge,  Q.C.,  and  Dr.  Addams.  for  the  Appellant. — The  Appellant  being 
Lieutenant-Governor  of  the  Colony,  is  exempted  from  being  called  on  for  liabilities 
[467]  in  the  colony  over" which  he  is  placed.  By  the  terms  of  his  commission,  he  is 
vested  with  the  legislative  as  well  as  the  executive  power  (Stoke's  Brit.  Colonies, 
150,  154,  188);  his  exemption  cannot,  therefore,  be  merely  personal,  as  from  arrest, 
but  is  much  higher;  he  is  not  within  the  jurisdiction  of  the  Courts;  they  are  in- 
competent to  entertain  a  suit,  or  to  pronounce  judgment  therein  against  him. 

This  privilege  is  not  one  merely  of  municipal  law,  but  is  founded  on  a  higher 
title,  viz.,  the  Law  of  Nations.  Thus  Puffendorf,  de  officio  hmninis  et  civis,  says — 
"  If  the  subject  be  aggrieved  by  a  sovereign,  he  cannot  maintain  an  action,  or  oblige 
him  to  redress :  he  may  persuade  him  if  he  can."  The  same  position  is  laid  down 
by  Locke  in  his  Essay  on  Government  (part  2,  sec.  205),  who  observes,  "that  it  is 
better  a  private  mischief  should  ensue  to  an  individual,  than  that  the  peace  and 
security  of  Government  should  be  violated  by  an  attack  upon  the  magistrate  exercis- 
ing the  power  of  state  ;  "  and  by  the  law  of  this  country,  if  redress  is  souglit  for  an 
injury  committed  by  the  Crown,  it  must  be,  if  there  is  any  redress,  by  petition  of 
right'(3  Black.  Com".  251-5). 

The  Statute  11  and  12  Will.  III.,  c.  12,  made  to  punish  Governors  of  plantations, 
for  crimes  committed  by  them  in  such  plantations,  recites,  that  a  due  punishment 
js  not  provided  for  such  offences,  and  that  Governors,  etc.,  have  taken  advantage 
thereof,  "  not  deeming  themselves  puni.shable  for  the  same  here,  not  accountable 
for  their  crimes  and  offences  to  any  person  within  their  respective  Governments  and 
commands."  Now  if  there  was  no  jurisdiction  against  [468]  a  Governor  in  criminal 
matters,  before  the  statute,  a  fortiori,  none  could  have  existed  in  civil  cases,  and 
the  statute  is  confined  to  criminal  off'ences  only. 

The  authority  of  the  Governor  of  Trinidad  is  derived  from  the  proclamation  of 
the  19th  of  June  1813  (West  Ind.  Com.  Trinidad,  App.  p.  176;  1  Howard's  Col.  L. 
153).  By  that,  all  the  powers  of  the  executive  government  within  the  Island  are 
vested  solely  in  the  Governor  for  the  time  being;  and  all  such  judicial  powers  as, 
23revious  to  the  surrender  of  the  Island,  were  exercised  by  the  Spanish  Governors, 
are  to  be  exercised  by  the  Governor  then  appointed.  This  includes  the  authority 
and  jurisdiction  of  the  Court  of  Audiencia.  By  the  constitution  of  the  Colony  under 
the  Spanisli  Government,  the  Court  of  Audiencia  had  original,  civil  and  criminal 
jurisdiction  over  all  the  inhabitants  of  the  Island  (West  Ind.  Com.  Trinidad,  p.  18), 
so  that  tiie  Governor  is,  by  the  proclamation  of  June  1813,  invested  with  like  power  : 
can  arrest,  grant,  or  repeal  the  writ  of  liaheas  corpus,  try  actions,  and  do  all  such 
acts  as  lielong  to  the  supreme  authority,  acting  judicially  as  well  as  executively. 
Now,  is  this  consistent  with  his  being  liable  to  be  sued  in  an  action  of  debt?  The 
doctrine  of  the  inviolability  of  a  Governor  is  derived  from  the  Civil  Law ;  it  is  ex- 
pressly provided  for  '"  In  jus  vocari  non  oportet,  neque  Consulem,  neque  Prefectum, 
neque  Vrdctorem,  neque  Proconsulem,  neque  caeteros  Mar/istratus,  qui  iniperiuni 
habent,  qui  coercere  aliquew  possunt,  et  jubere  in  carcerem  duel  "  (Dig.  Lib.  2. 
tit.  -1,  1.  2);  and  has  been  adopted  by  the  Spanish  law  (1  White's  Recopohition,  367), 
which  is  the  authority  in  Trinidad. 
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In  Fa/jiiffas  V.  Mi/sti/ii  (1  Cowp.  161),  Lord  C,  J.  Mansfield,  [469]  assigninj,^  the 
grounds  of  his  judgment,  says: — "  Now  in  tliis  case  no  other  jurisdiction  is  shown 
even  hy  way  of  argument :  and  it  is  uicst  certain  that  if  the  King's  Court  cannot 
hold  plea  in  such  a  case,  tiiere  is  no  other  Court  upon  earth  that  can  do  it,  for  it  is 
truly  said  that  the  Governor  is  in  the  nature  of  a  Viceroy,  and  of  necessity  part  of 
the  "privileges  of  the  King  are  communicated  to  him  during  the  time  of  his  govern- 
ment. No  criminal  prosecution  lies  against  liim,  and  no  civil  action  will  lie  against 
liira ;  because,  what  would  the  consequence  be?  Why,  if  a  civil  action  lies  against 
liim,  and  a  judgment  oljtained  for  damages,  he  might  be  taken  up  and  put  in 
prison  on  a  caputs;  and  tlierefore  locally,  during  the  time  of  his  government,  the 
Courts  in  the  Island  cannot  hold  plea  against  him."  That  was  an  action  brought 
in  England  against  a  Governor  of  Minorca  for  trespass  and  false  imprisonment, 
and  the  very  circumstance  of  its  being  held  to  lie  in  the  Courts  here,  clearly  shows 
that  it  could  not  be  brought  in  the  Courts  there — the  argument  of  the  Lord  Chief 
Justice  is  conclusive.  In  Tandy  v.  77/e  KarJ  uf  Weslmoreland  (27  State  Trials,  1246  ; 
20  State  Trials,  229),  an  action  was  brought  against  the  Defendant  for  an  act  done 
by  him  as  Lord-Lieutenant  of  Ireland,  and  the  subpoena  after  solemn  argument  was 
quashed.  The  action  was  brought  in  Ireland,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Lord  Fitzgibbon,  was  clearly  of  opinion  that  no  such  action  lay,  and 
gave  judgment  accordingly.  The  point  has  been  expressly  decided  in  Canada  in 
Harvey  v.  Lord  Ayhnev  (1  Stuart,  Rep.  of  Cases  in  the  K.B.  in  Lower  Canada,  542) : 
there  an  action  of  debt  was  brought  against  the  Defendant  by  a  servant,  and  the 
claim  [470]  being  an  account  of  wages,  and  damages  for  the  non-payment  thereof. 
The  Defendant  pleaded  that  he  was  Governor  of  the  province  of  Lower  Canada,  and 
averred  that  so  long  as  he  continued  to  execute  the  said  office  and  tru.st,  no  suit  nor 
action  could  be  had  or  maintained  against  him  in  any  of  his  Majesty's  Courts  within 
the  province,  for  any  matter  or  thing  whatsoever  ;  and  the  Court  allowed  the  ex- 
ception, and  dismissed  the  action,  the  Chief  Justice  Sewell  observing  that  there  was 
no  room  to  doubt  the  validity  of  the  exception  which  had  been  filed.  The  Court 
were  of  o]iinion  that  the  case  of  Fahrigas  v.  Mostyn  [Cowp.  161]  was  alone  sufficient 
to  determine  the  question,  but  tliey  cited  all  the  authorities,  and  stated  two  cases 
of  a  similar  nature,  which  had  already  been  decided  in  the  Upper  Province  of  the 
country.  The  inconvenience  of  the  rule  forms  no  argument  against  it:  the  subject 
cannot  be  said  to  be  without  remedy,  for  he  may  petition  for  the  Governor's  removal, 
and  the  Crown  might  put  him  on  terms  to  do  justice  if  it  thought  fit — the  incon- 
venience is  only  similar  to  the  case  here  of  the  Will  of  the  Sovereign  ;  there  is  no 
law  prohibiting  the  King  from  making  a  testamentary  disposition  of  his  property, 
but  there  is  no  Court  capable  of  administering  such  property,  or  of  granting  pro- 
bate of  such  a  Will ;  that  is  a  practical  hardship  both  upon  the  Sovereign  and  the 
parties  who  would  be  beneficially  entitled  (1  Add.  Ecc.  Reps.  255  [see  now  25  and  26 
Vict.  o.  37,  s.  7]. 

Mr.  Erie,  Q.C..  and  Mr.  Jlerrivale,  for  the  Respondents. — The  proposition  con- 
tended for  by  the  Appellant  cannot  be  supported  on  principles  either  of  law  or 
[471]  justice.  It  is  neither  consistent  witli  the  Law  of  England  or  the  Law  of 
Spain,  wliich  is  in  some  measui-e  the  rule  by  which  this  case  must  be  governed.  The 
protection  sought,  would  give 'impunity  to  every  Governor  of  a  colony  for  any  act 
conmiitted  by  him  in  the  colony  over  which  he  is  set ;  and  release  him  from  every 
contract  or  civil  obligation.  This  exemption  from  the  responsibilities  of  an  ordi- 
nary citizen  is  founded  on  a  suppos  d  identity  of  the  office  of  Governor  and  that  of 
Sovereign.  But  the  privilege  claimed  would  be  even  then  too  high,  for  the 
Sovereign  has  no  such  extravagant  prerogative,  and  there  is  no  real  analogy  between 
the  two  offices. 

The  authority  of  a  Governor  is  derived  from  the  Crown  ;  it  is  delegated,  and  not 
inherent,  and  is  defined  by  the  Conmiission  and  instructions.  By  the  usual  form 
of  the  Commission  (Stoke's  British  Colonies,  154),  the  Governor  is  Captain-General 
of  the  forces  by  sea  and  land  within  his  province  ;  he  is  one  of  the  constituent  parts 
of  the  General  Assembly  of  his  province  ;  he  has  the  custody  of  the  Great  Seal,  with 
the  same  power  as  the  Lord  Chancellor  of  England:  he  is  "the  Ordinary  within  his 
province,  and  presides  in  the  Court  of  Error,  of  which  he  and  the  Council  are 
Judges,  and  he  is  Vice-Admiral  within  his  province,  but  does  not  sit  in  the  Court  of 
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Vice-Admiralty,  there  being  a  Judge  of  that  Court.  The  instructions  formerly 
issued  to  the  Governor  of  Trinidad  are  to  be  found  in  the  memorable  trial  of  General 
Picton  (30  State  Tr.  225,  499,  500)  for  a  misdemeanour,  in  which  the  question 
turned  upon  the  legality  of  the  application  of  the  torture  by  the  Law  of  Spain,  and 
the  liability  of  [472]  the  Governor  for  applying  it.  The  case  was  thrice  argued 
upon  the  special  verdict,  but  no  decision  was  pronounced  by  the  Court.  There  is 
however  nothing  throughout  these  lengthened  proceedings  to  give  colour  to  the  sup- 
position that  he  could  not  be  proceeded  against,  because  he  was  Viceroy  of  the  colony 
— no  such  ground  was  taken:  the  sole  question  was,  whether  it  was  a  judicial  act, 
and  if  so,  whether  the  act  done  was  according  to  the  Laws  of  Spain.  The  powers 
of  Captains-General,  Governors  or  Viceroys  in  Spain,  are  derived  from  cedillas 
(royal  provisions)  or  instructions,  as  in  this  country,  and  no  such  privilege  as  that 
contended  for  here,  is  to  be  found  in  the  books  containing  either  the  instructions  or 
the  laws  I'elating  to  them  (1  White's  New  Recopolation,  367-372).  On  the  contrary, 
by  the  Recopohitioii,  de  leges  it  is  provided  that  those  who  shall  think  themselves 
aggrieved  by  the  acts  of  the  Viceroy,  or  President,  may  appeal  to  the  Audience, 
that  is,  the  Royal  Tribunal,  and  neither  shall  such  Viceroy  prevent  such  appeals, 
or  be  present  at  them  (Lib.  11,  tit.  15, 1.  35  ;  White's  New  Recop.  34). 

The  11  and  12  Will.  IIL,  c.  12,  is  a  declaratory  act  (4  Inst.  284).  Tlie  preamble 
recites  that  the  Governors,  etc.,  "  not  deeming  themselves  liable  " — that  is  no  declara- 
tion that  they  were  not  liable ;  but  the  enacting  part  clearly  shows  the  object  of 
the  Act,  which  was  to  enable  parties  to  proceed  in  the  Court  of  King's  Bench  here 
for  ofiences  conunitted  in  the  Colonies,  and  is  analogous  to  the  jirovisions  of  the 
Piracy  Acts  for  offences  committed  on  the  high  seas.  The  absence  of  any  provision 
in  that  Act  against  civil  injuries  is  a  strong  inference  that  Governors  were  amen- 
able for  such  before  [473]  the  Act.  Lord  Bellamont's  case  (2  Salk.  625),  Comyii  v. 
Sahina  (cited  1  Cowp.  169,  175),  and  Fabrigas  v.  Mosti/ii,  all  show  such  liability  to 
attach  to  the  office  of  Governor.  In  the  latter  case.  Lord  Mansfield  says,  "  The  great 
difficulty  I  have  had  in  both  the  arguments  has  been  to  comprehend  clearly  what  the 
question  is  which  is  meant  seriously  to  be  brought  before  the  Court.  It  is  said,  1st, 
that  the  Defendant  being  Governor  of  Minorca  is  answerable  for  no  injury  what- 
soever done  by  him  in  that  capacity.  It  is  truly  said,  that  the  Governor  is  in  the 
nature  of  a  Viceroy,  and  therefore,  locally,  during  his  government,  no  civil  or 
criminal  action  will  lie  against  him  :  the  reason  is,  because  upon  process  he  would 
be  subject  to  imprisonment;  "  and  he  adds,  that  "  to  lay  down  in  an  English  Court 
of  Justice  such  a  monstrous  proposition,  that  a  Governor,  acting  by  virtue  of  Letters 
Patent  under  the  Great  Seal,  is  accountable  only  to  God,  and  his  own  conscience  ; 
that  he  is  absolutely  despotic,  and  can  spoil,  plunder,  and.  affect  his  Majesty's  sub- 
jects, both  in  their  liberty  and  property  with  impunity — is  a  doctrine  that  cannot 
be  maintained."  The  case  of  Harvey  v.  Lord  Aybner  is  no  authority  here  ;  it  is 
manifest  that  Chief  Justice  Sew-ell  proceeded  upon  a  misapprehension  of  the  case 
of  Fabrigas  v.  Mustyn;  he  states  that  to  be  decisive  of  the  non-liability  of  a  Gover- 
nor; but  the  whole  tenor  of  Lord  Mansfield's  reasoning  and  judgment  is  against 
such  a  conclusion.  In  Tandy  v.  Earl  of  Westinoreland,  the  act  complained  of  was 
a  political  act,  and  for  such,  a  Governor  or  Viceroy  would  not  be  liable  any  more 
than  a  Judge  for  a  judicial  act;  but  that  is  not  this  case:  the  question  liere  is 
whether  the  Appellant  [474]  can  screen  himself  from  an  action  upon  his  bond  on 
the  plea  that  he  is  Governor  of  the  Colony  in  which  the  action  is  brought.  He  may 
be  free  from  arrest:  that  is  the  common  case  of  members  of  Parliament,  ambas- 
sadors, servants,  soldiers,  and  others  engaged  in  the  service  of  the  Sovereign  or  that 
of  the  State  (Sir  T.  Raymond,  Rep.  151;  3  Black.  Com.  255):  but  though  such 
persons  have  freedom  from  arrest,  can  it  be  argued  that  their  property  is  not  liable? 
that  judgment  may  not  be  had  or  execution  issued  against  their  goods  and  chattels, 
or  even  their  lands?  What  reason  is  there  against  a  similar  rule  here?  There  is, 
however,  no  pretence  for  presuming  such  exemption,  for  by  the  law  of  Trinidad 
there  is  no  power  of  arrest  before  judgment;  and  after  judgment,  execution 
operates  against  both  personal  and  real  property  before  the  person  can  be  attached 
(Trin.  Conj.  Rep.  12,  16,  69,  91).  With  respect  to  the  practice  of  the  Civil  Law, 
the  passages  quoted  from  the  digest  must  be  taken  with  great  limitation.  The 
officer,  under  the  Roman  law,  neare.st  answering  to  our  Governors  of  Colonies,  were 
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the  Prcsideuts  or  J'raescs,  who  were  scut  into  tlic  provinces  directly  under  the 
control  of  the  Emperor  (Dig.  lib.  1,  tit.  18,  1.  1  and  6),  and  though  they  could  not 
be  sued  in  any  Court  of  law,  if  they  were  vested  with  jurisdiction,  and  had  a  coercive 
and  punative  power  during  the  time  of  their  office,  yet  at  its  e.xpiration  they  might 
(Dig.  lib.  5,  tit.  1,  1.  48),  and  were  obliged  to  remain  fifty  days  in  the  cities  or  pro- 
vinces over  which  they  presided,  after  the  expiration  of  their  office,  to  enable  the 
Provincials  to  prefer  any  claim  or  complaints  [475]  against  them  (Bart.  1.  24;  Dig. 
48,  tit.  5).  Grotius  confines  the  question  of  the  non-liability  of  Kings,  to  such  as 
iire  entrusted  with  legislative  power,  and  distinguishes  between  the  acts  done  by  a 
|i.'rson  having  such  authority  in  his  legislative  or  in  his  private  capacity:  in  the 
latter  there  is  no  exemption  (2  Rutherforth's  Inst.  2G3-4). 

Lord  Brougham  (Dec.  18). — This  is  an  Appeal  from  the  decision  of  the  Court 
of  First  Instance  of  Civil  Jurisdiction  in  the  Island  of  Trinidad,  in  which  a 
Petition  was  filed  on  the  24th  of  July  1837,  by  Messrs.  Thomas  Bigge  and  Edmond 
Walter  Rundell,  the  surviving  partners  of  Philip  Rundell  and  John  Bridge,  of  the 
City  of  London,  jewellers,  to  whom  the  Appellant,  Sir  George  Fitzgerald  Hill, 
Lieutenant-Governor  of  the  Island  of  Trinidad,  had  executed  a  bond  on  the  10th 
of  November  1825,  about  twelve  years  previous,  for  the  sum  of  £825  13s.  sterling. 
The  Petition  prayed  a  citation  against  the  Appellant  to  answer  the  premises,  which 
citation  was  accordingly  issued ;  was  duly  served,  and  the  Appellant  was  summoned 
to  answer  the  Petition  so  filed  against  him.  He  appeared  under  protest,  and  filed 
a  plea  setting  forth  that  he  was  at  the  time  of  the  Petition  being  filed,  and  at  the 
date  of  the  plea,  Lieutenant-Governor  of  the  said  Island  and  its  dependencies,  and, 
as  such  Lieutenant-Governor,  he  was  not  liable  to  be  sued  in  the  said  Court,  nor 
bound  to  appear  to  any  process  issuing  therefrom,  nor  to  answer  to  any  action 
instituted  therein;  and,  according  to  the  proceedings  in  that  Court,  the  issue  was 
joined  upon  the  plea  which  leaves  the  whole  [476]  question  foT  the  Court,  and  the 
Covirt  having  heard  the  parties,  postponed  their  Judgment.  They  afterwards  gave 
Judgment,  by  which  they  ordered  payment  by  the  Defendant,  of  the  sum,  together 
with  interest,  amounting  to  the  sum  of  £1578  9s.  7d.,  currency. 

From  this  Judgment  the  present  Appeal  is  brought;  and  the  que.stion  raised  in 
this  case  is,  whether  an  action  will  lie  against  the  Governor  of  a  Colony,  in  the 
Courts  of  that  Colony,  while  he  is  such  Governor,  for  a  cause  ol  action  wholly  un- 
connected with  his  official  capacity,  and  accruing  out  of  the  Colony  before  his 
government  commenced? — and  this  question  appears  to  be  one,  whatever  may  be 
its  importance,  of  no  great  difficulty. 

It  may  safely  be  affirmed  that  they  who  maintain  the  exemption  of  any  person 
from  the  law,  by  which  all  the  King's  subjects  are  bound,  or,  what  is  the  same 
thing,  from  the  jurisdiction  of  the  Courts  which  administer  that  law  to  all  besides, 
are  bound  to  show  some  reason  or  authority,  leaving  no  doubt  upon  the  point. 

The  reference  to  analogies,  or  the  supposition  of  inconvenient  consequences, 
must  be  much  more  pregnant  than  any  that  can  be  urged  in  this  case,  to  support  or 
even  to  countenance  such  a  claim.  If  it  be  said  that  the  Governor  of  a  Colony  is 
quasi  Sovereign,  the  answer  is,  that  he  does  not  even  represent  the  Sovereign 
generally,  having  only  the  functions  delegated  to  him  by  the  terms  of  his  commission, 
and  being  only  the  officer  to  execute  the  specific  powers  with  which  that  commission 
clothes  him: — "The  Governor"  (said  Lord  Chief  Ju.stice  De  Grey,  in  Fahrigas  v. 
Mustyn,  when  that  case  was  before  the  Common  Pleas,  which  afterwards  came  by 
error  into  [477]  B.  R.)  "'  is  the  King's  servant:  his  commission  is  from  him,  and  he 
is  to  execute  tlie  powers  he  is  invested  with  under  that  commission  ;  which  is  to 
execute  the  laws  of  Minorca,  under  such  instructions  as  the  King  shall  make  in 
Council."  It  is  proper  to  observe,  that  this  was  the  case  of  the  Governor  of  a 
Province  formerly,  and  once  belonging  to  the  Crown  of  Spain,  as  Trinidad  formerly 
did ;  and  that  one  of  the  arguments  for  the  Defendant  put  his  claim  upon  the 
highest  ground,  namely,  that  he  was  by  the  Spanish  law  and  constitution  absolute 
within  a  district  at  least  of  his  government,  having  "  supreme  power  vested  in  him, 
and  being  only  accountable  to  God."  Again  this  Court,  in  Cameron  v.  Kyte,  (3 
Knapps'  P.C.  Cases,  332,)  when  a  claim  to  represent  the  Sovereign  and  hold  the  roval 
power  by  delegation  was  set  up,  refused  to  allow  it,  and  considered  him  as  onlyan 
officer  with  a  limited  authority.  Their  Lordships,  in  deciding  that  case,  referred 
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to  the  du-tuin  of  Sir  William  Scott  iu  the  Rolla,  (G  Rol)iiison,  Adm.  Rep.  3Ci,)  that 
a  naval  comiiiauder  may  be  reasonably  supposed  to  carry  ^ith  him  such  a  portion 
of  the  sovereign  authority  as  shall  be  necessary  to  provide  for  the  exigencies  of  the 
service.  But  they  said  that  this  observation  is  plainly  applicable  only  to  the  case 
of  a  commander  carrying  on  war  in  a  remote  quarter,  and  the  authority  necessarily 
incident  to  that  situation,  and  can  have  no  application  to  the  case  of  a  Colonial 
Governor.  Nor  must  we  forget,  in  reference  to  the  position  of  the  supreme  power 
in  the  state,  that  by  our  law  and  constitution  it  is  not  in  the  Sovereign,  but  in  the 
Parliament,  the  Sovereign  himself  being  liable  to  be  sued,  though  in  a  particular 
manner  ;  and  if  his  liability  be  such,  even  as  much  restricted  as  some  have  occasionally 
maintained,  it  would  still  be  [478]  greater  than  the  Appellant's  argument  supposes 
the  liability  of  a  Governor  to  be. 

The  consequences  imagined  to  follow  from  holding  the  Governors  liable  to  action 
like  their  fellow  subjects  are  incorrectly  stated,  and,  if  true,  would  not  decide 
the  question.  For  it  by  no  means  follows  that  because  an  action  may  be  main- 
tained and  judgment  recovered,  therefore  the  same  process  must  issue  against  the 
Governor  as  against  another  person,  pending  his  government.  His  being  liable 
to  be  taken  in  execution  is  not  the  necessary  consequence  of  his  being  liable  to  have 
a  judgment  against  him.  There  were  anciently  more  instances  than  happih'  now, 
of  persons  privileged  from  legal  process ;  but  there  still  are  some  such  exemptions, 
as  privilege  of  Peerage  and  of  Parliament,  and  of  persons  in  attendance  upon  the 
Sovereign,  and  ujaon  Courts  of  Justice.  None  of  these  privileges  pi'otect  from  suits, 
all  more  or  less  protect  from  personal  arrest  in  execution,  or  judgment  recovered 
by  suit.  Indeed  the  old,  and  we  njay  now  say  obsolete  writ  of  protection,  which  the 
King  granted  to  his  servants  and  debtors,  purported  to  be  a  protection  from  all 
pleas  and  suits ;  yet  the  Courts  held  that  no  one  should  thereby  be  delayed  in  his 
action,  but  only  that  execution  should  be  stayed  after  judgment.  Cro.  Jac.  419, 
25  Ed.  III.,  s.  5,  c.  119.  It  may  be  observed  in  passing,  that  those  protections  were 
a  provision  made  by  the  old  law  for  the  .security  of  persons  in  the  foreign  service 
of  the  Crown  :  as  commanders  of  armies,  ambassadors,  and  doubtless  governors  of 
the  continental  dominions  also.  Co.  Litt.  130  a.  It  therefore  is  not  at  all  necessary 
that  in  holding  a  Governor  liable  to  be  sued,  we  should  hold  his  person  liable  to 
arrest  while  on  service — that  is,  while  resident  in  his  government.  It  is  not  even 
ne-[479]-cessary  that  we  should  meet  the  suggestion  of  his  goods  in  all  circumstances 
being  liable  to  be  taken  in  execution — though  that  is  subject  to  a  different  con- 
sideration. 

Next:  Suppose  all  these  alleged  consequences  had  been  accurately  stated,  they 
could  not  necessarily  decide  the  question  :  many  cases  might  be  put,  of  as  great 
inconvenience,  and  even  of  as  great  violence  done  to  public  feeling,  und  as  great 
mischief  to  the  public  service,  by  the  execution  of  legal  process,  as  any  in  the  cases 
that  have  been  put.  Yet  in  none  of  these  circumstances  can  it  for  a  moment  be 
pretended  that  the  law  is  not  to  take  its  course.  The  inconvenience  which  would 
result  from  a  general  officer  or  an  ambassador  Ijeing  taken  in  execution,  on  the  eve 
of  his  departure  on  service  abroad,  or  the  mischiefs  that  would  ensue  to  the  admini- 
stration of  justice  from  a  Judge  being  taken  in  execution  almost  at  any  time,  are 
quite  undeniable;  but  equally  certain  it  is,  that  these  inconveniences  offered  no 
argument  whatever  against  the  unquestionable  liability  of  all  those  functionaries 
to  undergo,  like  the  rest  of  the  King's  subjects,  the  process  of  the  law. 

Indeed,  it  is  manifest  that  if  these  alleged  consequences  prove  anything,  they 
prove  too  much;  they  go  to  set  up  an  exemption  from  suit  in  the  Courts  of  this 
counti-y  during  the  continuance  of  the  Governor's  functions.  For  nothing  that 
happens  to  him  within  the  limits  of  his  own  government  could  be  much  more  injurious 
to  his  authority  than  his  being  outlawed  in  the  Courts  of  Westminster,  or  having 
judgments  again.st  him  there;  supposing  he  prevented  the  outlawrv  by  appearing 
to  liie  actions. 

Then,  is  there  any  authority  of  decided  cases  for  [480]  the  position  in  question? 
It  is  unnecessary  to  say  anything  of  Tandy  v.  Lord  Westmoreland,  because  the 
question  there  arose  upon  an  act  of  the  Lord-Lieutenant  in  his  capacity  of  Governor, 
ami  because  there  would  be  no  safety  in  relying  upon  the  report  of  the  case  ;   it 
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ascribes  dicta  to  the  Court  which  there  is  every  reason  to  suppose  must  be   in- 
accurately reported,  dicta  in  some  of  which  it  is  impossible  to  concur. 

The  case  of  Fubrigas  v.  Mos/yn,  when  it  came  by  error  into  the  King's  Bench, 
furnishes  the  only  thing  like  authority  for  the  contention  of  those  who  seek  to  ini- 
[jeach  the  judgment  under  review,  and  it  is  not  pretended  tliat  the  decision  is  upon 
the  point  now  in  question.  An  action  of  trespass  and  false  imprisonment  having 
been  brought  against  tiie  (Jovernor  of  Minorca,  he  pleaded  first  the  general  issue, 
and  then  a  justilication  :  that  he  had,  as  Governor,  and  in  the  discharge  of  his 
duty,  imprisoned  and  removed  Plaintiff,  to  prevent  and  put  down  a  riot  and  mutiny 
in  which  he  was  engaged.  To  this  special  plea  there  was  a  replication  de  injiii  ki. 
and  both  issues  were  found  for  Plaintiff,  whereupon  the  Defendant  having  tendered 
a  bill  of  exceptions  on  the  ground  that  the  learned  Judge  who  tried  the  cause  ought 
to  have  directed  the  jury  to  find  for  the  Defendant,  because  he  had  acted  as  Governor 
of  Minorca,  and  was  not  liable  to  be  sued  in  the  Courts  of  England,  for  acts  done  in 
Minorca,  a  writ  of  error  was  brought  in  B.  R.,  and  the  Court  gave  judgment  for 
the  Defendant  in  error,  (Plaintiff  below,)  holding  it  quite  clear  that  an  action  will 
lie,  and  that  the  learned  Judge  did  right  in  not  directing  the  jury  as  required  by 
the  Defendant.  There  having  been  no  evidence  to  support  the  plea  of  justification, 
there  could  be  no  objection  taken  to  the  finding  of  the  jury,  and  a  motion  for  a 
new  trial  in  the  Com-[481]-mon  pleas  had  been  refused,  whether  made  against  the 
verdict  or  against  the  Judge's  directions  does  not  distinctly  appear.  Nor  indeed 
is  it  quite  clear  from  the  report,  in  which  way  the  Governor's  counsel  really  meant 
to  shape  their  case;  and  this,  though  three  elaborate  arguments  had  been  held,  is 
observed  upon  by  the  Court  in  passing  the  Judgment. 

This  much,  however,  is  quite  certain — that  the  decision  is  not  against  the 
liability  of  Governor  Mostyn,  to  be  sued  in  the  Island  during  his  government,  even 
for  acts  of  state  done  by  him,  much  less  for  a  private  debt. — contracted  in  his 
individual  capacity,  before  his  government  commenced.  It  is  only  a  decision  that 
he  was  liable  to  be  sued  in  England  for  personal  wrongs  done  by  him  while  Governor 
of  Minorca. 

Nor  does  the  decision  thus  given  rest  upon  any  doctrine  denying  his  liability 
to  be  sued  in  the  Island.  There  is  no  doubt  a  dictum  of  Lord  Mansfield  in  giving 
the  Judgment, — that  "  the  Governor  is  in  the  nature  of  a  Viceroy,  and  that  there- 
for locally  during  his  government  no  civil  or  criminal  action  will  lie  against  him." 
And  the  reason,  and  the  only  reason,  given  for  this  position  is,  because  upon  process 
he  would  be  subject  to  imprisonment ;  with  the  moslv  profound  respect  for  the 
authority  of  that  illustrious  Judge  it  must  be  observed,  that,  as  has  been  shown, 
the  Governor  being  liable  to  process  during  his  government,  would  not  of  any 
necessity  follow  from  his  being  liable  to  action,  and  that  the  same  argument  might 
be  used  to  show  that  an  action  lies  not  against  persons  enjoying  undoubted  freedom 
from  arrest  by  reason  of  privilege.  But  the  decision  in  the  case  does  not  rest  on 
this  dictum:  on  the  contrary.  Lord  Mansfield  goes  on  to  say  that  another  reason  of 
a  different  kind  "  would  alone  be  deci-[482]-sive,"  and  indeed  the  dictum  itself  is 
introduced  as  if  the  question  had  arisen  upon  a  plea  in  abatement  to  the  jurisdiction 
— whereas  it  arose  not  on  the  pleadings  at  all,  as  his  Lordship  more  than  once  re- 
marked. Nothing  can  be  more  clear  than  the  action  being  of  a  transitory  nature: 
its  being  maintaina))le  in  Minorca  would  not  have  prevented  it  from  lying  in 
England  also.  It  is  a  possibility  that  the  expressions  used  may  have  been  some- 
what altered  in  the  report.  It  certainly  represents  Lord  Mansfield  (Cowp.  174)  to 
have  treated  the  manner  in  which  the  Privy  Council  deals  with  colonial  law,  as  a 
similar  case  to  that  of  courts  having  to  examine  que.stions  of  foreign  law,  which 
is  proved  as  matter  of  fact.  But  supposing  the  report  is  quite  accurate  in  all 
respects,  the  decision  in  no  way  supports  the  contention  of  the  Appellant. 

A  case  was  decided  in  Parliament,  at  the  end  of  Charles  II. 's  reign — Button  v. 
Howell — which  Governor  Mostyn's  counsel  relied  much  upon,  and  in  which  the  Judg- 
ment of  all  the  Judges  (for  it  had  been  brought  from  the  Exchequer  Chamber  and 
King's  Bench)  was  reversed,  and  a  Governor  held  not  liable  to  be  sued  in  England, 
for  imprisoning  a  person  guilty  of  official  delinquency  under  his  government. 
It  is  quite  clear  that  this  case  afforded  no  precedent  for  Governor  Mostyn's,  much 
less  for  the  defence  to  the  present  action.     It  went  on  the  ground  of  the  Governor 
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and  his  Couiuul  having-  acted  judicially  ;  and  though  the  counsel  for  the  Plaintiff  in 
error  before  the  House  of  Lords  urged,  among  other  things,  that  Governors  of 
Scotland  and  Ireland  could  not  be  sued,  so  did  they  also  contend,  that  it  would  be 
equally  dangerous  to  sue  privy  councillors  (Show  P.C.  27);  a  position  probably  as 
much  disregarded  by  the  House  of  Lords,  [483]  who  reversed  the  Judgment,  as  it 
certainly  had  been,  with  the  other  arguments  of  the  same  caste,  by  the  Judges  of 
the  three  Courts  who  had  pronounced  it. 

It  is  unnecessary  to  say  anything  respecting  the  statutory  provision  of  11th  and 
12th  Will.  III.,  c.  12,  which  in  one  view  makes  rather  more  again.st  the  Appellant 
than  it  does  for  him,  nor  respecting  the  alleged  judicial  powers  of  the  Governor  of 
Trinidad,  as  he  appears  not  to  stand  in  the  situation  which  has  been  supposed.  It 
cannot  be  alleged  that  the  process  runs  in  his  name  :  and  even  if  he  were  (which  he  is 
not)  the  Court  of  Error,  that  would  not  decide  that  he  cannot  be  sued.  The  Judges 
of  Courts  in  this  country,  whicii  have  the  most  unquestionable  jurisdiction  in  certain 
actions,  ai'e  tliemselves  liable  to  be  sued  in  such  Courts;  and  cases  might  easily  be 
figured,  in  which  great  difficulty  would  arise  how  to  try  suits  brought  against  them 
in  consequence  of  their  official  position  :  but  the  possibility  of  such  difficulties,  what- 
ever legislative  enactments  it  might  give  rise  to  upon  its  nearer  approach,  can  never 
surely  be  urged  as  a  reason  for  denying  what  all  men  know  to  be  the  law,  namely,  that 
those  parties  are  liable  to  l^e  sued. 

The  Judgment  appealed  from  must,  therefore,  be  affirmed,  and  their  Lordships 
see  no  reason  for  varying  from  the  general  rule.  It  must,  therefore,  be  affirmed 
with  costs. 

[S.C,  with  notes  in  4  St.  Tr.  (N.S.)  72.3.  As  to  position  of  Colonial  Governor,  see 
Cavieron  v.  Kyte,  1835,  3  Knapp,  332,  and  note  thereto  at  p.  347  ;  Musyiave  v. 
I'ldido,  1879,  5  A.C.  102;  Anson,  Law  of  Constiiuiion,  vol.  2,  2nd  Edit',  p.  475 
et  seq.;  Forsyth.  Const.  Law,  80,  84.] 


[484]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

JOHN   TOnZEh,—App<-/lant :   PHILIP   FILLEUL  and   PHILIP   T0V7.EL,— Re- 
spondents* [Dec.   14,   1841,   and  Feb.   4,   1842]. 

The  principle  of  the  Droit  de  Retrait  (as  formerly  e.xisting  in  Jersey)  is  to  place 
the  person  exercising  the  right  in  the  same  situation  as  the  vendee  ;  but  by 
the  law  of  Jersey  the  heir  is  not  bound  to  perform  the  stipulations  of  an 
original  contract  where  it  is  personal ;  where,  therefore,  a  contract  was  of 
a  mixed  nature,  the  price  of  the  purchase  being  to  be  paid  partly  in  money 
and  partly  in  services,  the  Judicial  Connnittee  held,  affirming  the  Judgment 
of  the  Court  below,  that  such  contract  could  not  be  enforced  against  the 
vendor's  heir,  so  as  to  give  him  a  right  to  the  redemption  of  the  estate. 

On  the  28th  of  September  1832,  the  Respondent,  Philip  Touzel,  an  aged  and 
infirm  man,  by  a  contract  of  that  date,  "  of  his  own  free  will,"  (in  the  form  usual 
in  the  Island,)  "  leased,  quitted,  made  over,  and  surrendered  for  him  and  his  heirs, 
by  way  of  demission,"  unto  Philip  Touzel,  the  other  Respondent,  and  his  heirs,  a 
house,  offices,  and  appurtenances,  together  with  certain  lands  attached  thereto, 
situate  in  the  parish  of  St.  Clement,  in  the  Island  of  Jersey,  upon  the  following  terms 
and  conditions;  viz.,  that  the  said  Respondent,  Philip  Filleul,  and  his  heirs,  should 
pay,  acquit,  and  discharge  all  and  every  such  rents,  dues,  and  seigneurial  rights  as 
might  be  owing  for  and  on  count  of  the  premises,  and  generally  all  and  every  such 
debts  as  the  Respondent,  Philip  Touzel,  might  [485]  jn.stly  owe,  and  further  to 
maintain,  lodge,  wash  for,  and  support  the  said  Philip  Touzel,  and  generally  to 
supply  him  with  all  things  necessary  to  human  life,  as  well  in  sickness  as  in  health, 

*  Present :  The  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  Mr.  Baron 
Parke,  and  Tlio  Riglit  Hon.  Dr.  Lushington. 
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and  after  his  decease  to  bury  him  in  a  beconiiiig  miumer,  according  to  his  state 
and  condition.  And  it  was  further  agreed  between  the  said  parties,  that  if  they 
couhi  not  agree  to  live  togetlier,  then  tlie  l{esi)ondent,  Philip  Filleul,  or  his  heirs, 
shouhi  in  such  case  allow  him,  the  said  Philip  Touzel,  the  use  of  two  rooms  in  the 
said  house,  and  pay  him  the  sum  of  2tiG  livres  l;i  sous  -1  doniers  yearly,  during  his 
life. 

In  consequence  of  the  above  conveyance,  the  Respondent,  Philip  Filleul,  entered 
into  possession  of  the  said  house,  lands,  and  premises,  and  the  Kespondent,  Touzcl, 
who  had  already  lived  with  the  Respondent,  Philip  Filleul,  a  considerable  time, 
still  continued  to  reside  with  him.  The  property  thus  conveyed  was  the  whole  of 
Touzel's  real  and  personal  estate. 

In  the  mouth  of  May  18.'53,  the  Api)ellanl,  Joim  Touzel,  who  was  the  brother 
of  the  Respondent,  Philip  Touzel,  by  virtue  of  the  then  existing  custom  of  the  Island 
of  Jersey,  called  "  Retniit  llijntujer"  claimed  the  right  of  redemption,  or  pre- 
emption," of  the  said  house,  lands,  and  premises,  and  commenced  an  action  against 
the  Respondent,  Philip  Filleul,  in  the  Royal  Court  of  Jersey,  to  exhibit  the  said 
contract  before  the  Court,  to  receive  tlie  money  he  had  disbursed,  and  to  quit 
possession  of  the  said  house,  land,   and   premises. 

The  cause  was  tried  before  the  inferior  number,  consisting  of  the  Bailley  and 
three  of  the  Jurats,  on  the  9th  of  May  1833,  when  the  Court  decided  in  favour 
[486]  of  the  Appellant,  by  sending  the  parties  before  the  Viscount,  before  whom 
payment  was  ordered  to  take  place  on  the  6tli  of  July  following. 

The  Respondent,  Philip  Filleul,  appealed  from  the  above  decision  to  the  full 
Court. 

On  the  29th  of  July  1833,  an  Act  was  passed  by  the  States  of  the  Island  of 
Jersey,  by  which  the  right  of  the  "  Retrait  Ugnager  "  was  abolished  absolutely,  from 
the  1st  of  January  1831.  This  Act  was  ratified  by  His  late  Majesty  in  Council,  on 
the  30th  of  July  1831.     ' 

The  Appeal  of  Philip  Filleul  came  on  for  hearing  on  the  18th  day  of  November 
1835,  when  the  Respondent,  Philip  Touzel,  asked  permission  of  the  Court  to 
intervene  in  the  cause,  inasmuch  as  he  was  interested  in  the  same,  on  account  of 
the  clause  by  which  it  was  stipulated  that  he  should  be  maintained,  lodged,  washed 
for,  and  supported  by  Philip  Filleul,  and  supplied  with  all  things  necessary  for 
human  life,  as  well  in  sickness  as  in  health,  and  be  by  him  buried  after  his  death. 
The  Court  permitted  his  intervention. 

On  the  23th  of  November  1835,  the  Royal  Court  reversed  the  Judgment  of  the 
inferior  number,  and  decided  that,  inasmuch  as  the  contract  was  a  "  delaissanre 
au  demission,"  it  was  not  of  a  nature  to  give  rise  to  the  "'Retrait  Jigiunjer,"  or 
right  of  redemption  or  pre-emption. 

From  this  decision  the  present  Appeal  was  brought.  On  the  part  of  the  Appel- 
lant, the  following  reasons  were  submitted  for  reversing  the  Judgment:  — 

I.  Because  every  transfer  of  land  in  Jersey,  in  discharge  of  a  debt,  or  in 
consideration  of  any  payment  whatever  (except  the  payment  of  previously  existing 
[487]  rents,  or  other  incumbrances  charged  upon  lands),  was,  by  the  law  of  Jersey, 
a  sale,  and  subject  to  the  "  Retrait  liijnuijer." 

II.  Because  upon  a  sale  in  consideration  of  the  payment  by  the  purchaser  of 
the  vendor's  debts,  the  law  of  Jersey  obliged  the  relation  exercising  the  right  of 
re-purchase,  to  pay  to  the  purchaser  such  of  the  debts  as  the  purchaser  had  paid, 
and  to  give  him  security  fur  the  payment  of  such  of  them  as  might  afterwards  be 
demanded  of  him. 

III.  Because  the  "  Retrait  liyiiaijer  "  had  in  no  instance  been  defeated  by  the 
contract  being  of  a  mixed  nature.  So  that  in  an  exchange  or  a  gift  of  land  (to 
which  kinds  of  conveyance  the  law  of  Jersey  never  extended  the  "  Retrait  ligiutger  "), 
if  any  money  or  pecuniary  consideration  passed,  the  land  conveyed  to  the  person 
paying  such  consideration  was  liy  the  law  of  Jersey  subject  to  the  "  Retrait  Ugnager." 

IV.  Because  the  law  of  Jersey  never  permitted  the  relation's  right  of  re-purchase 
to  be  defeated  by  any  contract  between  the  vendor  and  purchaser. 

V.  Because  in  every  sale  of  land  in  Jersey  the  relation's  right  of  re-purchase 
might,  according  to  the  Judgment  of  the  25th  November  1835.  have  been  defeated 
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by  a  third  persou  lending  the  amount  of  the  purchase-money  to  the  vendor,  and 
receiving  payment  of  that  debt  from  the  purchaser. 

The  Respondent  submitted  that  the  Judgment  appealed  from  was  just  and 
proper,  for  the  following  reasons:  — 

I.  Because  the  condition  that  the  donee  shall  pay  the  donor's  debts,  was  not 
sufficient  to  bring  the  present  contract  within  the  definition  of  a  conveyance  in  the 
nature  of  a  sale,  so  as  to  make  it  subject  to  the  [488]  right  of  pre-emption.  The 
stipulation  for  the  payment  of  the  debts  being  introduced  only  because  it  would 
have  been  a  fraud  on  the  donor's  creditors  not  to  have  provided  for  the  payment 
of  his  debts,  and  such  a  stipulation  had  not  the  effect  of  making  the  deed  void  or 
voidable,  as  against  the  person  claiming  the  right  of  retrait  or  pre-emption. 

II.  Because  it  is  required  by  the  law,  that  the  person  claiming  the  retrait  or 
right  of  redemption  or  pre-emption,  should  fulfil  all  the  conditions  of  the  deed; 
but  in  this  case  it  would  be  impossible  for  the  Appellant  to  perform  them. 

III.  Because  by  the  laws  of  Normandy,  and  the  custom  of  Jersey,  founded  there- 
upon, a  deed  of  this  nature,  being  one  of  demission  or  delaissance,  was  not  subject 
to  the  claim  of  retrait,  or  right  of  redemption  or  pre-emption. 

Mr.  Surge,  Q.C.,  and  Mr.  Busk,  in  support  of  the  Appeal  cited  Terrier's  Die. 
tit.  Retrait,  316  ;  Coutmrie  de  JS'ornunidy,  tit.  18,  art.  482,  p.  445  ;  2  Basnage,  20C, 
274-5-6,  280,  330,  335;  1  Godefroy,  191,  art.  496,  450;  et  vol.  2,  p.  206,  art.  452; 
Berault,  5;  2  Potier,  pt.  1,  ch.  2,  s.  16,  p.  296. 

Mr.  Russell,  Q.C.,  and  Mr.  Wigram,  for  the  Respondent,  were  not  called  upon  by 
the  Court. 

Mr.  Baron  Parke. — This  Appeal  is  to  lie  decided  on  the  principle  which  governs 
the  Droit  de  Retrait,  which  is,  that  the  vendor  is  to  be  put  in  the  same  situation  as 
he  w-as  before  the  contract;  he  is  not  to  suffer  by  the  exercise  [489]  of  the  right, 
by  the  heir,  to  redeem  the  family  estate,  but  he  is  to  be  in  the  situation  he  originally 
stood  in.  If  the  sale  is  for  money,  he  may  be  in  the  same  situation,  but  if  it  is 
a  case  in  which  the  contract  is  for  something  personal  to  be  done  for  him  by  the 
vendee,  he  cannot  be  in  the  same  situation,  which  is  inconsistent  with  the  principle 
of  the  Droit  de  Retrait.  If  in  the  circumstances  of  this  case  it  could  be  made  out 
by  tlie  authority  of  Potier  that  the  Droit  de  Retrait  might  be  exercised,  considerable 
effect  would  be  produced  upon  their  Lordships'  minds,  and  their  Lordships  were 
struck  by  the  case  cited  from  Potier,  in  which  by  the  law  of  France  the  party  is 
bound  to  perform  the  contract.  But  throughout  the  Appellant's  argument  he 
could  produce  no  law  from  the  Island  of  Jersey  to  that  effect,  and  to  say  in  this 
case  that  the  Droit  de  Retrait  was  to  be  enforced,  would  be  to  alter  the  law  of  Jersey, 
and  would  make  it  very  different  to  what  it  is  at  present.  The  vendor  must  be 
maintained  by  the  heir-at-law,  or  he  would  be  put  in  a  different  situation,  or  he 
must  commute  the  maintenance  by  the  fixed  stipend  which  he  was  to  receive,  and 
to  have  two  rooms  in  the  house.  In  that  case  he  would  have  the  responsibility  of 
the  heir,  instead  of  the  personal  responsibility  of  the  party  with  whom  he  had  con- 
tracted, and  we  do  not  find  that  there  is  any  authority  to  be  cited  from  the  law  of 
Jersey,  to  show  that  the  heir  is  bound  to  perform  the  stipulations  of  the  original 
contract,  and  therefore  the  party  conveying  cannot  be  put  in  the  same  situation  in 
which  he  intended  to  be  placed  when  he  entered  into  the  contract  with  the  vendee. 

We,  therefore,  think  that  the  Judgment  of  the  Court  below,  reversing  the  Judg- 
ment of  the  Bailley  and  three  [490]  of  the  Jurats,  is  perfectly  right,  and  their 
Lordships  have  tlie  satisfaction  in  this  case  of  knowing  that  their  opinion  agrees 
with  those  of  the  highest  authorities  in  the  Island,  who  have  had  the  best  means  of 
forming  a  correct  judgment  upon  the  subject. 

Their  Lordships  are  therefore  of  opinion  that  this  Appeal  must  be  dismissed 
with  costs. 

[Mews'  Dig.  tit.  COLONY,  II.  Partic'ul.\r  Colonies,  13.  Jersiy  and  Guernsey,  c] 
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ON  APPEAL  FUOM  THE  COIUIT  OF  APPEALS  OF  CIVIL  JURISDICTION 
OF  THE  ISLAND  OF  TRINIDAD. 

EDWARD   JACKSON,— Appellanf ;   PHILIP   and   GEORGE   PROTHERO,— 
Respondents*  [May  18,  1842]. 

Appeal  di.sniissod  for  want  of  prosecution. 

Senihle: — It  is  not  necessary  for  the  Respondent  to  lodge  a  printed  Case  and 
Appendix  before  moving  to  dismiss  the  Appeal  for  non-prosecution. 

The  Petition  in  this  case  was  presented  by  the  Respondents  to  dismiss  the  Appeal 
for  non-prosecution. 

The  Petitioners  had  instituted  actions  in  the  Court  of  First  Instance  of  Trinidad 
against  the  heirs  of  one  William  Walker,  deceased,  and  obtained  judgment  in  such 
actions  for  the  sum  of  iilU'J,8;i6  17s.  3d.,  currency,  upon  which  writs  of  execution 
were  duly  issued.  The  Appellant  was  the  syndic  of  certain  creditors  of  William 
Walker,  and  on  the  11th  of  November  1824,  instituted  his  action  of  Terceira  against 
[491]  the  Petitioners,  for  £13,555  15s.  3d.  out  of  the  estate  of  William  Walker. 

On  the  11th  of  May  1825,  the  Court  of  First  Instance  pronounced  sentence  in 
the  action,  decreeing  that  the  judicial  referee  of  the  Island  should  report  the 
amount  due  to  the  Appellant. 

The  Petitioners  appealed  from  this  sentence  to  the  Court  of  Appeal  of  Civil 
Jurisdiction  in  the  Island,  which  Court,  on  the  8th  of  December  1825,  reversed 
the  sentence  of  the  Court  of  First  Instance,  so  far  as  that  Court  gave  preference 
to  tlie  Appellant  over  tlie  R&spondent. 

The  Appellant  obtained  leave  from  the  Court  to  appeal  to  His  Majesty  in  Council 
from  this  sentence,  but  did  not  lodge  his  appeal  in  England  till  December  1828. 

The  Respondents  put  in  an  apjaearance  in  January  1829,  but  no  steps  were  taken 
by  the  Appellant  from  that  time  in  the  Appeal. 

Lender  these  circumstances,  the  Respondents  presented  the  present  Petition, 
praying  that  the  Appeal  might  be  dismissed  for  non-prosecution.  The  Petition 
was  supported  by  the  Affidavit  of  one  of  the  Respondents,  verifying  the  dares,  and 
in  which  he  stated  that  the  proceedings  appealed  from  being  very  voluminous, 
could  only  be  obtained  at  an  expense  of  several  hundred  pounds,  and  that  the  Re- 
spondents having  good  reason  tO'  believe  that  the  Appellant  did  not  intend  to 
prosecute  his  Appeal,  had,  for  that  reason,  and  on  account  of  the  great  expense 
attending  the  same,  abstained  from  obtaining  certified  copies  of  such  proceedings. 

Notice  of  the  Petition  was  served  on  the  agent  for  the  Appellant,  who  appeared 
at  tlie  hearing,  but  stated  [492]  tliat  he  had  received  no  instructions  to  prosecute 
the  Appeal,  but  on  receiving  such  notice  to  dismiss,  had  sent  out  to  Trinidad,  but 
had  not  yet  had  time  to  receive  an  answer. 

Mr.  Burge,  Q.C.,  in  support  of  the  Petition,  submitted  that  there  was  no  rule 
to  compel  the  Respondents  to  print  their  Case  and  Appendix  before  moving  to 
dismiss,  when  the  Appeal  was  not  prosecuted,  though  something  like  a  rule  existed, 
when  the  Judgment  of  the  Court  below  is  affirmed  and  the  Appeal  dismissed,  but 
that  the  present  application  was  for  a  mere  dismissal  of  the  Appeal  for  non- 
prosecution. 

Lord  Brougham. — The  prayer  of  the  Petition  must  be  granted,  and  (lit  Apptul 
dismissed  for  want  of  prosecution.  There  is  no  sucli  rule  as  requires  the  Respondent 
to  print  his  Case,  before  applying  to  dismiss,  when  the  Appeal  is  not  prosecuted  by 
the  Appellant. 

By  an  Order  in  Council,  of  the  3rd  of  June  1842,  it  was  ordered  that  the  Appeal 
from  the  Judgment  of  the  Court  of  Appeals  of  the  8th  of  December  1S25  be  dismissed 
for  non-prosecution,  whereof  all  parties  whom  it  might  concern  were  to  take  notice 
and  govern  themselves  accordingly. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Fractice,  c] 

*  Present :  Lord  Brougham,  Lord  Campbell,  the  Vice-Chancellor  Wigram,  and 
the  Right  Hon.  Dr.  Lushington. 

191) 


REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Comicil,  1841-45.  By  Edmund 
F.  MooEE,  Barrister-at-Law.     Vol.  lY. 


ON   APPEAL    FROM    THE    SUPREME    COURT    OF    CIVIL   JUSTICE    OF 

BRITISH  GUIANA. 

DONALD    CHARLES    CA^iEROlsi —Appellant;    The    Representatives    of    JAMES 
FRASER,  deceased,— Respondents  *  [Feb.  i  and  5,  1842]. 

A.  sold  to  B.  a  plantation  in  Berbice.  The  purchase-money  was  secured  by  bills 
of  exchange  drawn  by  B.  on  houses  in  England  :  and  as  a  furtlier  security, 
B.  on  receiving  a  transport  of  the  estate,  hypothecated  the  same  to  A.  for  the 
amount  of  the  purchase-money  then  due  on  the  bills,  with  interest  and  damages 
accruing  thereon,  declaring  such  mortgage  to  be  a  first  and  preferent  charge. 
Some  of  the  bills  were  protested  and  returned  to  the  colony,  and  the  plantation 
was  in  consequence  sold  under  an  execution-sale  at  the  suit  of  A.  Tlie  Supreme 
Court  of  British  Guiana  in  adjudicating  the  claim  of  A.  and  the  other  creditors 
of  B.,  held  A.  to  have  a  preferential  claim  for  the  principal  and  interest  due 
upon  the  protested  bills,  but  refused  to  allow  sucli  right  for  the  damages 
consequent  thereon.  The  Decree,  so  far  as  it  refused  the  preferential  right 
for  damages,  held  erroneous,  and  reversed. 

An  interlocutory  order,  referring  matters  of  account  to  the  sworn  Accountant 
of  the  Court  of  Civil  Justice  in  Berbice,  with  instructions  thereon,  is  not  such 
a  definitive  sentence  as  by  the  rules  of  the  Civil  Law  requires  a  specific  appeal, 
but  mav  be  questioned  on  a  general  appeal  from  the  final  sentence  of  the 
Court  [1  Moo.  P.C.  9,  10]. 

The  Appellant,  Donald  Charles  Cameron,  was  originally  the  owner  of  a  sugar 
plantation  called  Canefield,  in  the  colony  of  Berbice.  In  1816  he  entered  into  a 
contract  with  Lewis  Cameron,  for  the  sale  of  a  moiety  [2]  of  the  plantation,  cum 
annexis,  with  cei'tain  slaves  thereon,  for  the  sum  of  £23.000  sterling.  Part  of  the 
purchase-money  was  paid  at  the  time,  and  it  was  agreed  that  the  residue  should  be 
paid  by  instalments,  to  be  secured  hj  a  mortgage  of  the  premises  to  be  granted  by 
the  purchaser  on  receiving  a  transport  of  the  plantation  from  the  Appellant.  On 
the  16th  of  January  1819,  there  was  due  in  respect  of  the  purchase-money,  the  sum 
£10,420,  in  payment  of  which,  Lewis  Cameron  drew  three  bills  of  exchange,  of  even 
date,  upon  Messrs.  Campbell,  Bowden  and  Co.  of  London,  payable  to  the  Appellant 
on  order  respectively,  twelve,  eighteen  and  twenty-four  months  after  date,  with 
interest  at  the  rate  of  six  per  cent.,  and  damages  at  12^  per  cent,  per  annum,  as  per 
agreement. 

On  the  same  day  the  Appellant  agreed  to  sell  the  otlier  moiety  of  the  plantation 

*  Present :  Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  and  the  Right  Hon. 
Dr.  Lushington. 
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to  Lewis  Cameron  fur  tlie  suin  of  .£-')5,475  .sterling,  f(ji'  wliicli  lie  drew  six  bills  of 
exchaiigeoii  Messrs.  Davidsons,  IJarkly  and  Co.  of  L<ii]don,  in  favour  of  the  Ap]jellant, 
payable  in  succession,  at  intervals  of  six  months,  with  interest,  the  payment  whereof 
was  to  be  secured  by  mortgage,  in  like  manner  as  u])()n  the  previous  purchase.  In 
pursuance  of  these  agreements,  an  Act  of  Trans])ort  of  the  entirety  of  the  plantation, 
cii/n  annexiK,  was  on  the  12th  of  April  1819  passed  in  due  form  of  law,  by  the 
Appellant,  to  Lewis  Cameron  :  and  on  the  same  day  an  Act  of  Hypothecation  of  the 
estate  was  e.xecuted  by  Lewis  Cameron  to  the  Apjiellant,  to  secure  as  well  the  sum  of 
£35,4:75,  the  purchase-money  of  the  last  moiety  of  the  estate,  as  also  the  sum  of 
£10.420,  the  residue  of  that  due  for  the  first.  The  mortgage-deed  .set  forth  the 
particulars  of  the  sums  due  upon  the  several  hills  of  exchange,  and  tlie  respective 
[3]  times  the  same  would  become  payable;  and  after  providing  for  the  consignments 
from  the  estate,  and  the  application  thereof,  it  declared  that, — "  For  tlie  due  payment 
and  discharge  of  the  debts  thereinbefore  confessed  and  specified,  amounting  to 
i;45,895  sterling,  and  the  further  interest  or  damages  accruing  thereon,  he,  Lewis 
Cameron,  over  and  aliove  the  general  bond  or  ol)ligation,  on  his  person  and  effects 
thereby  included,  declared  specially  to  charge,  mortgage  and  hypothecate,  all  the 
said  plantation,  commonly  called  or  known  by  the  name  of  Canefield,  situate,  etc., 
with  all  the  erections  and  buildings  thereon,  cultivation,  and  further  appurtenances 
thereto  belonging,  together  with  284  slaves  thereto  attached,  whose  names  were 
thereunto  annexed,  the  said  plantation  and  slaves,  with  their  increase  and  further 
cultivation,  buildings  and  improvements,  to  remain  bound,  mortgaged,  and 
executable,  for  the  payment  of  the  .said  bills  of  exchange  thereinbefore  recited  and 
confessed,  as  a  first  and  preferent  charge  thereon,  until  full  satisfaction  thereof,  and 
until  the  last  as  well  as  the  first-ujentioned  bills  were  fully  paid  and  satisfied,  with 
submission  to  tlie  judicature  of  the  Court,  to  be  condemned  to  pay  and  satisfy  tlie 
debt  therein  confessed,  and  to  do,  perform  and  execute,  all  and  every  the  matters 
and  things  thereby  promised  and  engaged  for  such  purposes,  irrevocablv  empower- 
ing the  two  senior  clerks,  for  the  time  being,  in  the  Secretary's  office  of  tlie  said 
colony,  reciprocal!}'  to  a.sk  and  demand,  confess  and  consent,  in  said  willing  con- 
demnation." 

Five  of  the  six  bills  drawn  on  Messrs.  Davidsons,  Barkly  and  Co.,  and  the  three 
drawn  on  Messrs.  Campliell,  Bowden  and  Co.,  were  protested  for  non-payment,  and 
[4]  returned  to  the  colony.  In  accordance  with  the  power  contained  in  tlie  mortgage- 
deed,  sentence  of  willing  condemnation  was  pronounced  against  Lewis  Cameron, 
the  mortgagor,  and  the  plantation,  ciiiii  rinnexis,  and  slaves,  were  taken  in  execution, 
and  sold  at  the  suit  of  the  Appellant. 

Upon  the  execution-sale  having  been  made,  the  Appellant,  according  to  the  practice 
of  the  Court,  caused  edicted  summonses  to  be  i-ssued,  calling  all  known  and  unknown 
creditors  and  claimants  in  the  proceeds  of  the  sale,  to  tile  their  claims  against  the 
same  before  the  Court.  Whereupon  the  Respondents  as  the  representatives  of  the 
estate  of  James  Fraser,  deceased,  appeared  and  made  claim  of  preference  for  £10,000, 
due  to  that  estate,  on  account  of  a  sentence  of  the  Court  of  Civil  Justice  of  the  15th 
of  September  1800,  and  which  sum,  Jacob  (ierard  Cloot  de  Nieuwerkerk  (who  had 
become  a  joint  proprietor  of  the  plantation  Canefield  with  Lewis  Cameron)  were 
together  condemned  to  pay  the  Respondents,  by  a  definitive  sentence  of  the  Court 
of  the  28th  August  1823. 

It  appeared  that  Lewis  Cameron  and  de  Nieuwerkerk  had  jointly  dealt  with  the 
estate,  and,  among  other  transactions,  had  hypothecated  the  same  for  advances  made 
to  them  by  a  mercantile  house  in  Bristol.  This  hypothecation  was  expres.sed  to  he 
subject  to  that  previously  made  to  the  Appellant  for  payment  of  the  then  protested 
liills,  drawn  on  Messrs.  Campbell,  Bowden  and  Co.,  and  Messrs.  Davidsons  and  Co.  as 
above  stated,  which  were  scheduled,  the  account  being  exhibited,  with  damages,  at 
the  rate  of  121  per  cent.,  expressed  to  be  "  as  per  agreement,"  and  interest  and  costs. 

Various  proceedings  took  place  between  the  Appellant  as  Plaintiff  and  Delxittant, 
and  the  Respondent  as  [5]  Defendant  and  Dehnttee,  liefore  the  Court,  relative  to  the 
Appellant's  mortgage  debt,  and  the  amount  and  full  particulars  thereof. 

The  Court  having  heard  the  parties,  and  read  and  examined  the  documents  and 
vouchers  produced,  referred  the  accounts  of  the  Plaintiff  and  Dehattanf  to  the  sworn 
Accountant  of  the  district,  to  settle  and  adjust  the  balance  due  to  the  Plaintiff,  under 
P.O.  II.  201  la 


IV  MOORE,  6  CAMERON  V.  FRASER  [1842] 

and  liy  virtue  of  the  mortgage-deed,  with  interest  thereon,  under  deihiction  of  all 
r/iarf/es  for  Jaiiuujes  and  interest  on  siicli  damayes :  and  the  Court  further  directed 
the  Report  of  the  Accountant  thereon  to  be  hiid  before  it  at  its  next  session,  when 
it  would  pass  a  definitive  sentence. 

This  Decree  or  Order  was  not  appealed  from,  and  in  obedience  thereto  the 
Accountant  made  his  Report  in  relation  to  the  claim  filed  Ijy  the  Appellant,  and 
submitted,  among  other  things,  whether  any  notice  was  to  be  taken  of  the  damages  on 
two  bills  of  exchange,  which  appeared  to  have  been  paid  and  retired,  but  which  were 
not  filed.  The  Court  replied  in  tlie  negative  to  this  query,  and  the  Accountant  pro- 
ceeded to  make  his  .second  Report,  w-hereliy  he  certified,  tliat  the  balance  in  favour 
of  the  Appellant  in  respect  of  his  mortgage  claim  was  £2-3,473  Vi%.  5d.,  for  which  he 
had  a  preferent  right  over  the  Resjiondent  on  the  proceeds  of  the  plantation  Canefield, 
with  its  buildings  and  appurtenances.  This  Report  was  confirmed  by  the  Court, 
and  a  Decree  made  on  the  liltli  of  October  18-'37,  in  the  terms  thereof :  but  as  the  sum 
awarded  did  not  include  the  damages  consequent  on  such  of  the  bills  as  were 
protested,  and  not  otherwise  paid,  the  Appellant  appealed  against  that  part  of  the 
sentence  which  refused  to  allow  him  anj'  preferent  right  on  account  of  those  damages. 

[6]  Mr.  Burge,  Q.C.,  Mr.  Turner,  Q.C.,  and  Mr.  Oliver,  for  the  Appellant. 

The  sentence  of  the  Suiireme  Court,  in  rejecting  the  Appellant's  claim  for  damages 
and  interest  thereon,  in  respect  of  the  protested  bills,  is  erroneous,  and  contrary'  to 
the  law  and  usage  in  force  in  the  colony.  Such  damages  constituted  part  of  the 
debt  secured  by  the  mortgage-deed,  and  were  recoverable  with  the  same  rights  of 
preference  and  priority  as  belonged  to  the  principal  sums  and  interest  on  the  bills 
themselves.  It  is  manifest  that  the  distinction  made  by  the  Court  lietween  the 
principal  monies  and  interest,  and  the  damages  on  the  bills,  is  ill-founded  in  law, 
and  cannot  be  sustained. 

But  the  Respondents  assume  that  we  are  pre-empted  from  opening  this  question, 
as  we  did  not  interpose  an  appeal  from  the  order  of  reference  to  the  Accountant. 
This  objection  is  untenal^le.  The  order  of  reference  was  not  a  definitive  sentence. 
No  appeal  lies  from  an  interlocutory  order. — Voet,  lib.  -1:9,  tit.  1,  De  Appelhtfionihua. 
2nd  Rep.  of  W.  I.  Coms.,  197. 

Mr.  Tinney,  t^l.C,  and  Mr.  Ellison,  for  the  Resjjondents. — The  Accountant's  Re- 
pjort,  finally  approved  by  the  Decree  appealed  from,  was  made  upon  correct  principles. 
In  point  of  time,  we  are  the  first  mortgagees  having  a  tacit  hypothec  by  virtue  of 
the  sentence  of  the  15th  September  1809.  Dig.  lib.  42,  t.  1,  1.  61  ;  that  sentence  was 
confirmed  by  the  sentence  of  the  28tli  August  182.3,  which  was  appealed  and  affirmed 
by  this  Court  in  1830.  The  judgment  too  was  in  favour  of  minors,  who  have  a  tacit 
hypothec  on  the  property  of  their  tutors  and  curators.  Dig.  lib.  27,  [7]  tit.  9,  1.  3. 
The  charges  and  damages,  and  the  interest  upon  such  charges  and  damages,  could 
not  lawfully  be  added  to  the  mortgage  .security.  Ex  parte  Marlar  (1  Atk.  151).  But 
this  question  cannot  now  be  opened,  for  the  first  Decree  was  a  definitive  sentence, 
and  ought  to  have  been  appealed  from.  The  effect  of  the  order  of  the  Court,  direct- 
ing that,  in  settling  and  adjusting  the  l)alance  due  to  the  Appellant  upon  his  mortgage, 
all  charges  for  damages  were  to  be  disallowed,  was,  to  preclude  the  Court  from 
varying  the  account  as  to  the  damages.  No  appeal  was  preferred  from  this  order, 
or  from  the  subsequent  order  confirming  the  Accountant's  report.  The  objections 
urged  against  these  orders  cannot  now  be  entertained. 

The  Right  Hon.  Dr.  Lushington. — In  this  case,  their  Lordships  are  of  opinion 
that  no  reasonable  doubt  can  be  raised  as  to  the  true  construction  of  the  instrument 
of  mortgage.  They  are  of  opinion,  that  under  the  mortgage-deed,  of  the  12th  of 
April  1819,  a  good  lien  was  created  for  the  whole  amount  of  the  pui'chase-monies, 
including  the  bills  of  exchange,  the  interest  due  thereon,  the  cost  of  protest,  and  the 
damages. 

The  question,  then,  is,  whether  anything  has  l)een  stated  on  behalf  of  the  Re- 
spondents, which  ought  to  detract  from,  or  in  any  way  diminish,  the  right  apparently 
conferred  by  this  deed.  Now,  it  has  been  contended,  on  belialf  of  the  Respondents, 
that  the  parties  whom  they  represent,  by  virtue  of  a  decree  made  in  the  Court  below 
some  years  since,  viz.  on  the  28th  of  August  1823,  and  affirmed  l)y  a  judgment  of 
the  Privy  Council  aliout  the  year  1830,  that  they,  as  representing  [8]  the  estate  and 
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the  proin'ity  "f  minors,  luive  a  riglit  to  be  considered  as  liaving  a  preferential  claim 
against  liie  whole  property  of  Lewis  Cameron,  who  was  one  of  the  persons  against 
whom  that  suit  was  brought,  and  wlio  appears  to  have  introniitted  witli  that  estate, 
and  it  must  l)e  taken,  upon  tlie  face  of  tliose  proceedings,  to  have  approjjriated 
tliereby  to  his  own  use  the  property  belonging  to  the  minors. 

Assuming  that  tliis  argument  is  to  all  intents  and  purjioses  correct,  and  that  in 
virtue  of  the  decisions  of  the  Court  lielow,  and  of  this  Court,  the  Respondents  would 
be  generally  entitled  to  have  such  a  lien,  or  tacit  hypothec,  as  it  is  called,  from  tiie 
date  and  period  of  the  conunencement  of  their  guardianship,  their  Lordships  are 
of  opinion  that  that  circumstance  in  no  degree  whatsoever  militates  against  the 
claim  of  the  present  Appellant,  because  in  looking  at  this  case,  in  the  first  place, 
tiieir  Lordships  see  that  the  Court  lielow,  if  they  had  been  disposed  to  pronounce  for 
the  tacit  hypothec,  has  not  considered  tliat  circumstance,  as  in  any  degree  pre- 
empting the  present  Appellants  from  having  their  claim  under  the  deed  of  April 
1819,  for  the  repayment  of  the  purcliase-money  and  interest,  and  their  Lordships 
are  clearly  of  opinion,  that  if  that  tacit  hypothec  form  no  objection  to  the  Appellants' 
receiving  their  purchase-money  and  their  interest  under  that  Deed,  such  tacit 
hyiiothec,  if  it  exist,  is  equally  inoperative  as  a  bar  or  objection  to  the  Appellants" 
right  to  the  damages  which  they  considered  a  part  of  the  purchase-money  and  interest. 

This  then  disposes  of  the  first  objection  which  has  been  raised,  and  there  appears 
to  be  only  one  other  matter  which  requires  any  notice  by  their  Lordships.  It  has 
Ijeen  contended  in  this  case  that  the  Appellant  [9]  is  pre-empted  from  his  Appeal  in 
consequence  of  not  liaving  appealed  from  the  Order  by  which  the  Accountant  was 
directed  to  make  up  his  account,  excluding  from  that  account  the  damages  which 
were  claimed  in  consequence  of  the  return  and  protesting  of  those  bills.  Now,  in 
order  to  decide  that  que.stion,  it  is  first  expedient  to  look  at  the  terms  of  the  order 
itself,  and  it  is  in  these  words: — "  The  Court  having  heard  the  parties,  and  having 
read  and  examined  the  documents  and  vouchers  filed  and  produced  in  this  matter, 
refers  the  accounts  of  the  Plaintiff  and  Uehattaitt  to  the  sworn  Accountant  of  the 
district  of  Berbice,  to  settle  and  adjust  the  Ijalance  due  to  the  said  Plaintiff,  under 
and  by  virtue  of  the  mortgage-deed,  witli  the  interest  legally  due  thereon,  under 
deduction  of  all  charges  for  damages  and  interest  on  such  damages.  Tlie  Court 
further  directs  the  report  of  the  sworn  Accountant  hereon  to  be  laid  before  it  at 
its  next  session  in  tlie  district  of  Berbice,  when  it  will  pass  a  definitive  sentence." 

Now  then,  first,  it  is  clear  that  according  to  every  construction  which  possibly 
could  be  put  upon  the  passage  which  I  have  read,  this  Order  of  the  Court  did  not 
jiurport  to  be  a  definitive  sentence;  and  then  the  next  question  would  arise,  that  if 
not  a  definitive  sentence,  whether  it  was  an  interlocutory  order,  having  the  force  or 
effect  of  a  definitive  sentence,  and  supposing  it  to  have  such  force  and  effect,  whether 
the  consequence  would  be,  that  not  having  appealed  from  it,  the  Appellant  would 
now  be  pre-empted  from  asserting  this  Appeal.  Their  Lordships  are  of  opinion 
in  the  first  place,  that  there  is  nothing  to  induce  them  to  come  to  tlie  conclusion  that 
it  can  be  called  an  interlocutory  order,  having  the  force  or  effect  of  a  [10]  definitive 
sentence.  The  meaning  of  those  words  perhaps  it  is  unnecessary  to  enter  into, 
particularly  upon  the  present  occasion  :  but  tiie  real  purport  and  effect»of  them 
must  be  to  all  intents  and  purposes  as  conclusive  of  the  whole  rights  of  the  parties  as 
a  definitive  sentence  itself,  to  the  extent  it  goes,  and  their  Lordships  see  no  reason  to 
think  that  upon  the  present  occasion  any  such  interpretation  can  be  put  upon  it. 

But  there  is  also  another  part  of  the  case,  which  is  one  of  very  great  importance. 
It  does  not  at  all  follow  with  respect  to  those  Appeals  that  come  from  Courts  practising 
according  to  the  Civil  Law,  that  because  you  liave  a  right  to  Appeal  from  an  inter- 
locutory order  or  Decree,  that  therefore  you  are  bound  to  avail  yourself  of  that  right 
of  Appeal,  and  it  would  be  attended  with  very  great  inconvenience  if  the  contrary 
rule  was  established,  because  the  evil  of  it  would  be,  that  in  all  those  cases  of  the 
description  of  which  this  is,  upon  every  little  order  being  made  which  possibly 
might  have  the  eft'ect  of  ultimately  concluding  the  case,  you  would  have  an  Appeal 
here,  and  the  delay  that  would  interpose  would  perfectly  frustrate  all  the  purposes 
of  an  Appeal. 

Upon  these  gi-ounds,  then,  their  Lordships  are  of  opinion,  that  they  must  reverse 
the  sentence  of  the  Court  below,  and  pronounce  for  the  Appeal ;  but  they  are  desirous, 
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in  order  to  prevent  any  further  difficulties  arising,  that  the  Counsel  sIkjuM  submit 
to  their  Lordslnps  a  minute  of  what  they  desire  to  be  done,  to  enable  them  to  make 
the  Order  as  clear  as  possible. 

In  accordance  with  their  Lordships'  desire,  the  Appellant's  Counsel  submitted 
the  minutes  of  the  Order,  wherein,  after  the  reversal  of  that  part  of  the  sentence 
of  [11]  the  Court  below,  which  rejected  the  further  claim  and  demand  of  the  Appel- 
lants, they  suggested  a  reference  of  the  accounts  to  the  sworn  Accountant  of  the 
district  of  Berbice,  to  settle  and  adjust  the  balance  due  to  the  Appellant  under  his 
mortgage-deed,  including  the  bills  in  question,  with  damages,  charges  and  intei'est ; 
such  damages  to  be  computed  at  the  rate  of  twelve  and  a-half  per  cent., — which, 
being  approved  by  their  Lordships,  was  ordered  accordingly. 

[Mews'  Dig.  tit.  COLONY,  IIL  Appeals  to  Privy  Codncil,  (i.  Practice,  o.  Othn- 

Matters. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  IN  ENGLAND. 

JAMES  ^1\'\^T:.-—AijpeUant;  RICHARD  ISEMONGER,— ffes/JO«f/f«<* 

[Feb.  II,  1842]. 

The  6th  Geo.  lY.,  c.  125,  s.  55,  does  not  exempt  the  owners  and  masters  of  vessels 
having  a  licensed  pilot  on  board,  from  liability  in  respect  of  damages  done 
by  their  vessel,  unless  the  damage  was  solely  caused  by  the  neglect,  default, 
incompetency,  or  incapacity  of  tlie  pilot  [4  Moo.  P.C.  17]. 

Where,  therefore,  it  was  proved  that  the  accident  happened  through  the  care- 
lessness of  the  master  and  crew,  as  well  as  the  pilot,  in  not  ke&ping  a  good 
look-out;  the  Judicial  Committee  of  the  Privy  Council  held,  affirming  the 
sentence  of  the  Admiralty  Court,  that  the  civil  liability  of  the  owner  in 
respect  of  damages  continued. 

The  Ship  Diana. 

This  was  originally  a  cause  of  damage,  civil  and  maritime,  promoted  in  the 
High  Court  of  Admiralty  of  England,  by  Richard  Isemonger,  the  Respondent,  the 
sole  owner  of  the  schooner  Littlc/iaiiipton,  again.st  James  Stuart,  the  Appellant,  the 
owner  of  the  ship  Diana,  arising  from  the  collisicm  of  the  Diana,  when  on  her 
voyage  from  Barbadoes  to  London,  with  a  cargo  of  sugar,  having  Richard  Russell, 
a  duly-licensed  Cinque  Port  pilot,  on  board,  with  the  Litthfiamptun,  when  on  [12] 
her  voyage  from  Sunderland  to  Worthing,  with  a  cargo  of  coals.  The  collision 
occurred  in  that  part  of  the  Channel  called  the  Gull  Stream,  between  Ramsgate  and 
Broadstairs,  on  the  morning  of  the  5th  of  September  1638,  wherein-  the  Litfle- 
/lampton  sustained  so  much  damage  that  she  shortly  after  sunk. 

The  act  on  petition  alleged  that  the  accident  was  wholly  occasioned  by  the  fault 
of  the  Diana,  in  not  altering  her  course,  and  in  not  keeping  a  good  look-out.  In 
reply  to  the  act,  it  was  denied  by  the  owners  of  the  Diana,  that  no  good  look-out  was 
kept  on  board  their  vessel,  and  insisted  that  the  damage  was  occasioned  by  the 
Littlehampton;  and  that  even  if  the  accident  had  been  caused  by  the  neglect  or 
incapacity  of  any  one  on  board  the  Diana,  that  the  same  was  and  could  only  be 
attributable  to  the  pilot,  inasmuch  as  the  Diana  at  the  time  was  in  the  sole  charge 
of  a  duly-licensed  pilot,  and  tliat  all  his  orders  were  duly  oljeyed  bj'  the  man  at  the 
helm  and  the  rest  of  the  crew^;  that  the  said  pilot,  having  been  taken  on  l)oard  under 
the  provisions  of  the  Act  6  Geo.  lY.,  c.  125,  1)y  reason  of  the  jiremises,  the  owners  of 
the  Diana  were  not  answ^eralile  for  the  damage. 

The  Jud'ze  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushiufiton),  assisted  liy 
two  Trinity  Masters,  by  his  sentence  (reported   1    W.  Roliinson's  Adm.  Rep.    131), 

*  Present:   Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  and  Mr.  Justice 

Erskine. 
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bearing  date  tlio  12tli  of  Fuliiuary  181*J,  decreed  for  tlie  claim  of  the  Respondent,  on 
the  grounds  tliat  the  accident  was  solely  occasioned  by  the  fault  of  the  persons  on 
board  tlie  Diana,  and  that,  as  the  accident  was  occasioned  liy  the  joint  misconduct 
of  tlie  pilot  and  crew,  that  the  liability  still  attached  to  the  owner  of  the  Diatui. 

From  this  sentence  the  present  Appeal  was  Ijroiight. 

[13]  Dr.  Addams  and  Mr.  Clea.sby  for  the  Api>ellaiit. — ^Thero  is  no  dispute  that 
the  Didiiii  was  in  charge  of  a  duly-licensed  pilot,  and  if  any  damage  was  done  to  the 
Littlehaiiipton.  by  the  collision,  the  presumption  is,  that  the  pilot,  who  is  entrusted 
with  the  navigation  of  tlie  vessel,  was  to  blame,  and  the  trmis  of  e.vemption  lies  on 
him.  By  the  6th  Geo.  IV.,  c.  125,  s.  55,  it  is  enacted,  "  that  no  owner  or  master  of 
any  ship  or  vessel  shall  be  answerable  for  any  loss -or  damage  which  shall  happen 
to  any  person  or  persons  whomsoever,  from  or  by  reason  or  means  of  any  neglect, 
default,  incompetency,  or  incapacity  of  any  licensed  pilot  acting  in  the  charge  of 
any  sucli  sliij)  or  vessel,  under  or  in  pursuance  of  any  of  the  provisions  of  this  Act, 
when  and  so  long  as  such  pilot  shall  be  dulj'  qualified  to  liave  the  charge  of  such  ship 
or  vessel."  Having  a  pilot  on  l)oard,  in  conformity  with  the  requisites  of  this 
section,  exonerates  the  owner  of  the  ship  placed  under  his  control  from  being- 
answerable  for  damage  done  by  the  collision.  Bennet  v.  Mmta  (7  Taunt.  258V 
Ritchie.  V.  Boirsfield  (7  Taunt.  309).  The  Ch ri^timxi  (2  Hagg.  Adm.  Rep.  183).  It 
may  be  inferred,  that  wJiere  the  master  is  bound  to  ]ilace  his  ship  in  the  charge  of  a 
pilot,  and  does  so  accordingly,  the  ship  is  not  to  be  considered  as  under  the  manage- 
ment of  the  owners  or  their  servants.  (Jtinit/iers  v.  Si/dehof/iiiiii  (4  Maul,  and  Sel. 
77)  ;  Abbott  on  Shipping,  p.  184  (6  Ed.  by  Shee).  The  judgment  of  the  Court  below- 
condemned  the  owner  of  the  Biaiut,  by  reason  of  the  alleged  negligence  of  the  master 
and  crew  in  not  keeping  a  good  look-out  at  the  time  of  the  accident,  imputing  blame 
to  the  pilot,  and  the  master  [14]  and  crew.  If  blame  is  to  be  attributed  to  the 
master  and  cre-w  as  well  as  the  pilot,  the  55th  clause  is  virtually  repealed.  The 
blame,  if  any,  should  be-  imputable  to  the  pilot  alone,  who  had  the  control  of  the 
vessel.  There  is  no  evidence  to  show  that  there  was  negligence  on  the  part  of  the 
master  and  crew,  or  that  the  crew  did  not  obey  the  pilot.  If  the  o-wners  are  to  be 
fixed  with  the  responsibility  while  the  pilot  is  in  charge  of  the  vessel,  the  party 
complaining  must  sliow  that  the  blame  was  not  attributable  to  the  pilot,  but  to  the 
master  and  crew. 

The  Ci)ueen"s  Advocate  (Sir  John  Dodson)  for  the  Respondent. — Two  questions 
arc  raised  by  the  A]ipellant,  one  of  fact  and  the  other  of  la-w — first,  to  whom  the 
blame  attached  ;  and,  secondly,  whether  by  law,  the  owner  of  the  Diana  is  exonerated 
from  damages.  I'pon  the  first  point,  the  evidence  leaves  no  doubt  that  the  Diana 
was  the  sole  cause  of  the  collision,  occasioned  by  the  want  of  proper  care  of  the 
persons  on  board.  There  was  a  want  of  a  good  look-out,  which  was  clearly  the  duty 
of  the  master  and  crew,  and  through  their  negligence  the  accident  took  place.  But 
it  is  said  by  the  owner  of  the  Diana,  that,  although  the  accident  might  have  been 
caused  by  the  Diana,  still  that  he  was  not  responsible,  as  he  had  a  licensed  pilot  on 
board,  pursuant  to  the  55th  section  of  the  Gth  Geo.  IV.,  c.  125,  and  Bennet  v.  Muita 
[7  Taun.  258],  and  Ritchie  v.  Bowsfiehl  [7  Taun.  309],  are  cited  in  support  of  such 
position.  Tliese  cases  are  distinguishable,  and  do  not  apply  to  the  peculiar  circum- 
stances of  this  ca-se.  Here,  there  is  tlie  joint  misconduct  of  the  pilot  and  of  the 
master  and  crew,  which  the  55tli  section  does  not  provide  for.  [15]  The  oniix  of 
exemption  is,  therefore,  thrown  on  the  owner.  The  objection  raised,  that  the  liability 
by  the  .sentence  of  the  Court  below  falls  upon  the  owner  alone,  and  not  upon  the 
]iilot.  -svho  -was  in  part  to  blame,  can  have  no  weight.  Sir  John  Nicholl.  in  the 
Girolama  (3  Hagg.  Adm.  Rep.  169),  held,  acting  upon  the  authority  of  tlie  Neptune 
the  Second  (1  Dod.  467),  that  the  Act  6th  Geo.  IV.,  cap.  125,  only  exonerates  masters 
and  owners  from  personal  responsibilities,  leaving  the  remedy  in  rem.  unimpaired. 

Lord  Brougham  (Feb.  19). — This  was  an  Appeal  from  a  Decree  of  the  Court  of 
Admiralty,  condemning  the  Appellant,  as  the  sole  owner  of  the  Diana,  to  make 
good  to  the  Respondent  the  damage  sustained  by  his  ship,  the  Littlehampfon.  That 
damage  arose  from  the  collision  of  the  two  vessels,  when  the  Diana  had  a  licensed 
pilot  on  board. 

The  learned  Judge  in  tlie  Court  below  was  assisted  bv  Trinity  Masters,  who  gave 
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it  as  their  clear  opinion  that  the  collision  was  not  occasioned  by  any  fault  or  neglect 
on.  the  part  of  the  people  belonging  to  the  LittJehampton,  thus  negativing  one  ground 
of  defence  taken  by  the  Appellant.  In  this  opinion  upon  the  facts  the  learned 
Judge  concurred,  and  their  Lordships  see  no  reason  to  form  a  different  conclusion 
from  the  evidence  in  the  cause. 

The  Trinity  Ma.sters  also,  with  the  concurrence  of  the  learned  Judge,  were  further 
decidedly  of  opinion  that  the  accident  was  attributable  to  neglect  and  deficiency  of 
look-out  and  management  on  board  the  Diana,  but  that  the  blame  was  to  be  shared 
by  the  master  and  crew,  with  the  pilot.  They  considered  that  [16]  the  accident 
was  attributable  to  tlie  pilot's  not  sufSciently  performing  his  duty,  Ijut  they  also  de- 
cidedly thought  that  there  was  neglect  on  the  part  of  the  master  and  crew.  Although 
the  evidence  on  this  subject  may  not  be  so  clear  as  that  which  absolves  the  Little- 
hampton,  yet  their  Lord.ships  can  see  no  good  ground  for  coming  to  a  conclusion 
different  froni  that  to  which  the  Trinity  Masters  and  the  Court  below  were  led  ;  and 
they  consider  it  as  sufficiently  proved  that  the  master  and  crew  were  in  part  to  blame 
for  the  neglect  which  caused  the  accident. 

An  argument  was  raised,  both  here  and  in  the  Court  below,  that  the  vessel  doing 
the  damage  being  prima  facie  answerable  for  it,  the  proof  lies  on  her  owners,  of 
whatever  is  necessary  to  bring  themselves  within  the  description  to  which  the  ex- 
ception in  the  PDot  Act  [6  Geo.  IV.  c.  125]  refers.  If  this  position  were  admitted, 
then,  upon  the  construction  of  the  Act  w^hich  the  Court  below  has  adopted,  and 
which  we  are  about  to  consider,  it  would  be  incumbent  upon  the  Appellant  to  prove 
that  the  accident  was  solely  owing  to  the  pilot's  neglect,  and  that  the  maister  and 
crew  had  no  share  of  the  blame.  But  there  is  no  occasion  to  discuss  that  question 
in  this  case,  or  to  incjuire  how  far  it  is  decided  in  one  way  by  the  case  of  Bennet  v. 
Moita  (7  Taunt.  258)  ;  for,  upon  which  side  soever  the  proof  lies,  there  is  no  evi- 
dence here  to  show  that  the  pilot  was  not  alone  to  blame,  the  master  and  the  crew 
being  also  justly  chargeable  with  neglect.  The  question,  therefore,  which  arises, 
and  the  only  question  is,  whether  or  not,  the  owner  of  tlie  Diana  is  discharged  from 
his  responsibility  for  a  damage  in  part  occasioned  by  his  servants,  the  master  and 
crew  navigating,  but  negligently  navigating,  his  vessel,  becau.se  of  that  vessel  hav- 
ing at  the  [17]  time  been  in  charge  of  a  licensed  pilot,  to  whose  neglect  in  other  part 
the  accident  was  owing-?  And  the  answer  to  this  question  must  depend  upon  the 
construction  of  the  Stat.  6  Geo.  IV.,  c.  125,  sometimes  called  the  general  Pilot  Act. 
The  55th  section  of  that  Act  provides  that  "  no  owner  or  master  shall  be  answerable 
for  any  damage  which  shall  haiipen  from,  or  by  reason  or  means  of,  any  neglect, 
default,  incompetence,  or  incapacity  of  any  licenced  pilot  duly  acting  in  charge 
of  any  vessel  under  the  provisions  of  the  Act."  Does  this  provision  intend  to  exempt 
from  all  liability,  provided  there  be  a  pilot  on  board?  Of  course  it  is  not  con- 
tended that  such  exemption  would  extend  to  cases  in  which  damage  was  done  by  the 
crew  disobeying  the  pilot's  orders,  though  he  too  might  be  chargeable  with  neglect 
of  duty.  But  it  is  contended,  that  although  the  crew  be  in  part  to  blame,  yet,  if  in 
any  part  the  pilot  be  also  blameaVile,  the  exemption  attaches.  Now  this  appears  to 
us  a  construction  contrary  to  the  plain  meaning  of  the  words,  and  inconsistent  with 
all  the  principles  which  can  be  applicable  to  such  a  que.stion. 

The  words  are,  "  damage  which  shall  happen  from,  or  by  reason  of,  or  means  of, 
any  neglect  "  of  the  pilot.  He  is  the  cause  and  author  of  the  damage,  from  all  con- 
sequences of  which  the  owners  are  relieved,  upon  the  ground  that  they  had  no  choice 
in  his  appointment,  but  were  compelled  to  employ  his  service-s.  By  the  Conmion  Law 
they  are  answerable  for  the  damage  done  by  their  vessel,  because  it  is  navigated  to 
their  profit,  and  by  their  servants.  The  Statute  interposes,  and  takes  the  manage- 
ment, in  a  great  degree,  out  of  their  hands;  it,  therefore,  indemnifies  them  from 
any  damage  which  the  per.son  imposed  upon  them  may  [18]  occasion  ;  but  it  surely 
cannot  intend  to  indemnify  them  for  what  is,  in  part,  occasioned  by  their  own 
servants.  If  it  be  said  that  they  should  be  answerable  only  for  the  portion  of  the 
damage  occasioned  by  their  servants,  and  not  for  that  portion  occasioned  by 
the  pilot,  the  answer  is  plain — no  such  apportionment  of  damage  is  provided 
for  liy  the  Statute ;  and,  in  all  probability,  because  it  would  hardly  be  pos- 
sible to  do  .so :  but  the  legislature  has  done  enough  to  relieve  the  owners, 
by  exempting  them,  where  tlie  pilot,  whom  they  were  forced  to  employ,  has 
done  the  mischief,  and  leaving  them  answerable  where  their  crew,  whom  they  had 
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selected  for  this  service,  are  sharers  in  the  blame.  Let  it  be  observed,  too,  that  the 
exemption  is  given,  not  only  to  the  owners,  but  to  the  master.  If  the  owners  were 
on  board,  and  so  far  intei'fered,  as  in  part  to  cause  the  mischief,  it  could  liardly  be 
contended  that  the  Statute  would  work  an  indemnity  to  them,  against  the  conse- 
quences of  their  own  negligence.  But  the  master  would  l)e  e.xempted  from  the  con- 
sequences of  his  own  negligence,  if  the  construction  were  to  prevail,  which  makes  the 
conduct  of  tlie  master  and  crew  immaterial,  provided  the  pilot  be  at  all  in  fault. 

The  construct  iim  which  has  been  adopted  below,  appears  to  have  jiroceeded,  by 
reference  to  the  corresponding  section  in  the  Act,  which  first  gave  this  exemjjtion, 
the  52nd  (ieo.  III.,  c.  .'59,  s.  .'50.  The  words  there  are,  that  no  owner  or  ma.ster  sliall 
be  answerable  for  any  loss  or  damage,  for  or  by  reason  or  means  of  any  neglect, 
etc.,  of  any  pilot  taken  on  board  in  pursuance  of  this  Act.  These  words  appear 
plainh'  to  provide,  and  only  to  provide,  that  the  owner  or  master  shall  not  bo 
answeralile  for  the  acts,  or  rather  the  defaults,  of  the  ])ilot. 

The  53rd  section  of  the  later  Act,  6  Geo.  IV.,  c.  125,  [19]  appears  further  to 
favour  the  same  construction.  It  exempts  from  all  consequences  of  having  no  pilot 
on  board,  provided  it  can  be  shown  that  all  means  were  used  to  obtain  a  pilot.  But 
surely,  as  was  said  by  Sir  John  Nioholl  in  The  Girolamo  (3  Hagg.  Adm.  Rep.  169), 
this  provision  never  can  be  intended  to  exempt  from  all  responsibility  for  whatever 
may  be  done,  or  whatever  may  happen,  so  it  may  only  have  chanced  that  a  pilot 
could  not  be  got ;  it  only  exempts  from  whatever  w-as  occasioned  soleh'  by  the  want 
of  a  pilot — and  by  no  other  cause. 

It  must  be  manifest,  upon  every  view  which  can  lie  taken  of  the  principles  ajipli- 
cable  to  this  question,  that  the  civil  responsibility  of  the  owners  for  the 
damage  done  in  navigating  their  vessel,  like  that  of  all  persons  employing 
servants  for  their  own  benefit,  can  be  restricted  only  in  so  far  as  their 
own  acts,  or,  which  is  the  same  thing,  the  acts  of  their  servants,  are  not  the  cause  of 
the  damage  done.  To  find  similar  cases  would  not  be  easy,  Ijecause  there  are  hardly 
any  in  wliich  persons  could  be  made  answeralile  for  the  acts  of  others  whom  they 
are  forced  to  employ,  and  where  alone  it  would  be  necessary  to  exempt  or  indemnify 
them.  The  contract  of  insurance  affords,  perliaps,  some  analogy  in  that  very 
anomalous  risk  undertaken  by  the  insurers  indemnifying  the  owner  against  the 
misconduct,  even  the  criminal  misconduct,  of  his  servant,  the  master.  But  here 
the  assured  cannot  recover  if  the  owner  at  all  consented  to  the  barratry,  and  the 
indemnities  have  been  absorbed  when  any  negligence  of  the  owners  enable  the 
mariners  to  do  the  act.  Pipnn  v.  Cnpe  (1  Camp.  434).  Another  analog}'  is  fur- 
nished by  the  restriction  of  the  liability  of  carriers ;  but  let  us  take  [20]  the  Statutes 
relative  to  the  liability  of  shipowners,  of  which  the  earliest  is  7  Geo.  II.,  c.  15,  and 
the  latest  the  53  Geo.  III.,  c.  159,  whicli  confines  their  liability  for  damage  done, 
to  the  value  of  the  ship  and  freight.  It  is  to  lie  observed,  that  this  exemption  is 
confined  to  cases  of  damage  arising  "  without  the  fault  or  privity  "  of  the  owner  ; 
and  the  Courts  have  held,  that  a  strict  construction  should  be  given  to  a  Statute 
limiting  the  Common  Law  responsibility  of  all  persons  for  injuries  occasioned  by 
their  acts,  or  the  acts  of  those  in  their  service  :  so  that  the  Court  of  B.  R.  in  the  case 
of  Gale  V.  Laurie  (5  B.  and  C.  156),  held  fishing-stores  to  come  within  the  term 
appurtenances  of  a  ship,  used  in  the  Acts,  and  it  is  held  for  the  purpose  of  enlarging 
the  remedy  of  the  party  damnified,  and  tius  restraining  the  exemption,  although 
in  a  policy  upon  the  ship  it  was  agreed  that  their  stores  would  not  be  considered  as 
covered. 

It  is  to  be  observed,  that  in  the  case  of  The  Girolamo  (3  Hagg.  Adm.  Rep.  169), 
though  the  Court  of  Admiralty  avoided  deciding  the  present  question  on  the  ground 
that  its  decision  was  not  necessary  to  dispose  of  the  case,  yet  the  whole  remarks  of  the 
learned  Judge  (Sir  John  Nicholl)  very  plainly  indicate  that  his  opinion  strongly 
inclined  towards  the  construction  which  their  Lordships  have  now  adopted.  But 
their  Lordships  rely  the  less  upon  this  circum.stance.  because  Sir  John  Nicholl  appears 
to  have  considered  the  decision  of  Lord  Stowell  in  Neptune  the  Second  (1  Dodson, 
467),  as  a  decision  upon  the  point,  assuming  that  learned  Judge  to  have  been  aware 
of  the  Act  (52  Geo.  III.,  c.  39),  which  there  is  every  reason  to  believe  he  was  not;  for 
it  certainly  never  can  be  maintained  that  this  Act,  or  [21]  the  one  under  consider- 
ation, is  confined  in  its  application  to  remedies  at  law  ;  and  that  they  do  not  govern 
the  proceedings  in  rem  in  the  Court  of  Admiralty. 
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The  Older  of  their  Lordships  therefore  is,  that  the  Appeal  be  dismissed,  the 

sentence  of  the  Court  below  affirmed,  and  the  cause  remitted. 

[Mews'  Dig.  tit.  SHIPPING,  A.  XX.  Collision,  10.  Compulsory  Pilotage,  a.  e.  S.C. 
6  Jur.  157  and  below,  1  Rob.  W.  131.  Followed  as  to  position  of  owners  and 
masters  in  H<immond  v.  Bo(/ers,  1850,  7  Moo.  P.C.  160:  Nortli  German  LJoi/il 
S.S.  Co. :  The  Srhwalhe,  1860,  14  Moo.  P.C.  250  ;  and  Thelona,  1867,  L.R.  1  P."C. 
432,  4  Moo.  P.C.  (N.S.)  336;  The  Meteor,  1875,  Jr.  H.  9  Eq.  567;  and  see 
now  s.  633  of  Merchant  Shipping  Act,  1894  (57  and  58  Vict.  c.  60).  Bv  s. 
18  of  the  Judicature  Act,  1873  (36  and  37  Vict.  c.  66)  and  s.  4  (3)  of 'the 
Judicature  Act,  1891  (54  and  55  Vict.  c.  53),  the  jurisdiction  of  the  Judicial 
Committee  upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was, 
except  as  to  Prize,  transferred  to  the  Court  of  A])peal.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JUNK'S  SMITH,- -^/j/;e««/i/,-  NATHANIEL  GOULD  and  OtXiers,— Respondentia  * 

[Feb.  11  and  19,  1842]. 

A  Bottomrj'  Bond  mav  be  good  in  part,  though  void  for  the  residue  [4  Moo.  P.C. 
26]. 

Where,  therefore,  a  Bottomry  Bond  was  given  by  the  master  at  New  York,  as  well 
for  advances  to  ol)tain  his  discliarge  from  arrest,  at  the  instance  of  the  con- 
signees, on  account  of  damage  done  on  the  voyage  to  part  of  the  cargo  ;  as  for 
payment  of  the  port  duties  and  otlier  disbursements  necessary  to  enable  the 
ship  to  prosecute  her  voyage  ;  tlie  Judicial  Coimnittee,  reversing  so  much  of 
the  decision  of  the  Admiralty  Court  as  rejected  the  Bond  in  ioto,  sustained 
the  Bond  to  the  extent  of  the  sums  advanced  for  necessary  supplies  and  pay- 
ment of  the  jjort  duties. 

If  reliance  is  placed  upon  a  difference  between  the  law  of  England  and  a  Foreign 
State,  the  party  relying  upon  the  differencei  is  l>ound  Ijy  witnesses  or 
authorities  to  prove  suph  fact  [4  Moo.  P.C.  26]. 

The  Prince  George. 

This  was  an  appeal  from  a  sentence  of  the  Judge  of  tiie  High  Court  of  Admiralty 
in  a  cause  of  Bottonjry,  brought  by  the  Appellant,  the  legal  holder  (as  assignee  of 
Messrs.  Wadsworth  and  Smith  of  New  York,  merchants,)  of  a  Bottomry  Bond,  dated 
14th  September  1836,  for  £294  10s.,  on  the  ship  Prince  [22]  George,  and  the  freight 
to  be  earned  on  a  voyage  then  intended  to  be  made  by  her ;  against  the  said  ship,  her 
tackle,  etc. ;  and  against  Nathaniel  Gould  and  James  Dowie,  of  London,  merchants, 
and  Peter  M'Gill,  and  William  Price,  of  Quebec,  merchants,  intervening  in  the  cause, 
as  the  present  owners  of  the  ship. 

In  the  month  of  September  1836,  the  ship  Prince  George  arrived  at  New  Y'ork 
from  London  with  a  general  cargo,  and  a  large  number  of  passengers,  under  a 
charter-party  to  the  Appellant,  being  destined  from,  thence  to  Quebec  under  a  charter- 
party  to  the  Respondent  Gould  and  others.  By  the  charter-party  to  the  Appellant, 
a  moiety  of  tlie  freight  (the  entire  sum  being  £506)  was  payable  in  London,  previous 
to  the  sailing  of  the  ship,  and  the  remainder  in  New  York,  on  the  right  delivery  of 
the  cargo  there.  During  the  voyage,  the  master  broke  bulk,  and  made  use  of  some 
porter,  part  of  the  cargo  on  freight,  a  portion  of  which  he  used  as  ship's  stores  for 
the  crew,  and  the  remainder  he  .sold  to  some  of  the  steerage  passengers.  On  landing 
the  cargo  at  New  York,  part  of  it  was  found  to  have  been  damaged  by  bad  stowage. 
The  consignees  of  the  porter  claimed  588  dollars,  as  the  value  of  the  deficienej' 


*  Present :   Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  and  Mr.  Justice 

TCrskine. 

208 


SMITH  V.  GOUM)  :    PRINCK  CKORGE  (tHk)  [1842]         IV  MOORE,  23 

thereof,  and  the  owners  of  the  daiii!ii;ed  cargo  claimed  1115  dollars,  as  tiie  amount  of 
the  damage.  Tiie  only  fund  the  master  had  to  meet  these  claims  and  the  port 
charges,  and  the  expenses  of  furnishing  the  ship  with  provisions,  and  fitting  her  for 
sea  on  her  further  voyage  under  the  second  charter-party,  was  the  moiety  of  the 
freight,  amounting  to  £253,  payable  at  New  York  under  the  first  charter-party, 
which  the  consignees  refused  to  pay,  and  the  master,  not  being  able  to  satisfy  their 
claims  for  the  dehciencies  in,  or  damage  done  to,  the  cargo,  was  arrested  at  their 
instance.  To  relieve  [23]  himself  frou)  this  arrest,  the  master  apiilied  to  Messr.s. 
Wadsworth  and  Smith,  the  correspondents  and  agents  of  tiie  Appellant  at  New  York, 
to  advance  such  sums  as  might  be  necessary  to  meet  his  exigencies,  and  as  neither  he 
nor  the  owner  of  the  ship  had  any  personal  credit  in  that  city,  they  advised  him  to 
raise  funds,  which  they  ultimately  agreed  to  furnish  on  liottomry.  No  money 
actually  passed  tlirougii  the  iiands  of  tiie  master,  but  Messrs.  Wadsworth  and  Smith 
made  up  their  accounts,  and  debited  the  money  received  liy  them  for  freight,  with 
the  claims  for  damage  done  to  the  cargo,  and  paid  the  charges  and  expenses  of  the 
ship  at  New-  York,  necessary  to  enable  her  to  proceed  on  her  destination,  and  for  re- 
payment of  such  advances,  with  a  maritime  interest  of  20  per  cent.,  the  master 
executed  the  bond  now  sued  for.  Messrs.  Wadsworth  and  Smith  also  drew  a  bill  of 
exchange  for  the  amount  advanced  on  the  owner  of  the  ship,  payable  at  one  day's 
sight  after  her  arrival  in  London,  in  the  event  of  which  the  bond  was  to  l)e  considered 
as  satisfied.  The  Bill  of  Exchange  having  been  presented  and  refused  pa^-ment,  the 
present  suit  was  in.stituted,  and  the  learned  Judge,  (The  Right  Hon.  Dr.  Lusiiington,) 
l)y  his  Decree,  bearing  date  the  2nd  of  March  18-'5S,  pronounced  against  the  force 
and  validity  of  the  bond. 

From  this  sentence  the  present  Appeal  was  brought. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  Toller,  for  the  Ajjpellant, 
contended  that  the  bond  was,  in  the  circumstances,  good  and  valid,  the  money  being- 
advanced  for  the  necessities  of  the  ship  in  a  foreign  port,  where  the  master  and 
owners  were  without  personal  credit;  that  the  fact  of  part  of  the  money  advanced  on 
the  bond,  [24]  being  for  the  payment  to  the  consignee  for  damage  done  to- the  cargo, 
did  not  invalidate  the  l)ond,  the  consignee  having  by  the  law  of  New  Y'ork  a  specific 
lien  on  the  ship,  and  the  master,  being  without  funds  from  which  such  damage  could 
be  paid,  had  no  other  remedy  than  to  hypothecate  the  ship,  to  save  it  from,  being 
arrested  and  sold  by  the  Admiralty  Court  in  New  Y'ork  ;  that  the  l)ill  of  exchange  was 
only  a  collateral  security,  and  did  not  substitute  personal  security  for  the  hypothe- 
cation of  the  ship. 

Dr.  Philliniore,  for  the  Respondents,  submitted  that  the  circumstances  of  the  case 
did  not  show  such  a  necessity  as  to  warrant  the  master  hypothecating  the  ship, 
which  was  done  by  him  solely  for  the  purpose  of  meeting  the  personal  demand  against 
himself,  in  respect  of  the  porter,  and  the  claim  of  the  consignees  in  respect  of  the 
damaged  goods. 

The  following  authorities  were  referred  to  in  the  course  of  the  argument:  — 
T/,<  Auiiiixtu  (1  bod.  Rep.  283),  The  VihiUa  (1  W.  Robinson,  1).  The  Jane  (1  Dod. 
Rep.  461),  The  Zodiac  (1  Hagg.  Adm.  Rep.  320),  Thompson  v.  The  Royal  Exchmuje 
Insurance  Company  (1  Maul,  and  Sel.  30);  Aljbott  on  Shipping,  128-30;  1  Kames 
Essays;  Mercatores,  128;  3  Kent's  Com.  168:  Tlie  General  Smith  (i  Wheaton,  Sup. 
Ct.  of  r.  S.  Rep.  -198). 

Lord  Campbell  (June  20,  18J2). — This  is  an  appeal  from  the  Court  of  Admiralty. 
in  a  suit  on  a  Bottomry  Bond. 

The  learned  Judge  lielow  was  of  opinion  that  the  Bond  was  whollv  void,  on  the 
ground  that  the  master  [25]  had  no  authority  to  liypothecate  tlie  ship  for  any  jiart 
of  the  money  .secured  In-  it. 

We  should  have  been  of  the  same  opinion,  if  we  had  taken  the  same  view  of  the 
facts  of  the  case  which  he  appears  to  have  done.  If  the  bond  had  been  given  as  a 
security  for  the  amount  of  the  damage  done  to  the  cargo  on  the  voyage  from  London 
to  New  York,  and  the  value  of  certain  porter,  part  of  the  cargo  consumed  during 
the  voyage,  we  should  have  thought  it  invalid.  The  Appellant's  Counsel  have  con- 
tended, that  by  the  law  of  New  Y'ork,  the  consignees  of  the  cargo  had  a  specific  lien 
on  the  ship  for  any  damage  sustained  by  the  cargo,  in  violation  of  the  contract 
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contained  in  the  bill  of  lading,  and  that  as  the  master  had  no  funds  from  which  this 
damage  could  be  paid,  he  might  liypothecate  the  ship  for  the  amount,  so  that  she 
might  prosecute  her  voyage,  instead  of  being  arrested  and  sold  l)y  decree  of  the 
Admiralty  Court.  If  it  had  been  proved  that  the  law  of  New  York  gave  the  lien  upon 
the  ship  as  suggested,  we  should  liave  tliought,  upon  the  general  principle,  that 
where  the  master  cannot  in  any  other  way  raise  money  which  is  indispensably 
necessary  to  enable  the  ship  to  continue  her  voyage,  he  may  hypothecate  tiie  ship  : 
this  power  would  extend  to  a  case  where  the  ship  might  be  arrested  and  sold  for  a 
demand  for  which  the  owner  would  be  liable.  It  seem.s  immaterial  whether  the 
necessity  for  funds  arises  from  such  a  denjand,  or  to  pay  for  repairs,  stores,  or  port 
duties. 

But  in  this  case,  there  is  no  sufficient  evidence  that  by  the  law  of  New  York,  the 
consignee  of  goods  has  any  specific  remedy  against  the  ship  for  damage  they  may 
have  sustained  in  the  course  of  the  voyage.  No  witness  professing  to  be  acquainted 
with  the  law  upon  the  subject  has  been  examined  ;  and  the  witnesses  who  have  [26] 
been  examined,  only  use  some  loose  expressions,  from  which  a  doul)tful  inference 
as  to  the  state  of  the  law  may  be  drawn. 

It  is  said  indeed  that  we  ought,  in  the  absence  of  evidence,  to  presume  the  law  to 
be  as  contended  for  by  the  Appellant,  the  law  of  England  upon  this  subject  being 
an  exception  to  the  law  of  all  other  commercial  nations.  But  we  apprehend  that 
where  reliance  is  placed  l>y  any  party  upon  a  difference  between  the  law  of  England 
and  the  law  of  a  Foreign  State  upon  such  a  .subject,  he  is  bound  by  witnesses,  or  books 
of  authority,  to  show  that  there  is  such  a  difference.  In  the  present  instance  we 
believe  that  the  presumption  would  be  contrary  to  the  truth;  for  although  the  law 
of  most  commercial  nations  except  England  gives  a  specific  remedy  again.st  the  ship 
for  repairs  and  stores  to  fit  her  out  for  a  voyage,  it  is  only  in.  a  few  States  that  this 
remedy  against  the  ship  is  extended  to  damage  done  to  the  cargo;  and  there  is  every 
reason  to  believe  that  such  is  not  the  law  in  New  York,  as  it  appears  that  an  act  was 
passed  by  the  legislature  of  the  State,  giving  a  lien  on  the  ship  only  for  repairs  and 
stores  (Acts  of  22  Sess.  c.  1,  and  40  Sess.  c.  59),  leading  to  the  conclusion  that  the  law 
of  that  State  upon  this  subject  is  not  further  varied  from  the  ancient  commercial  law 
of  England. 

We,  therefore,  cannot  pronounce  for  the  validity  of  the  bond  on  this  ground; 
and  if  it  really  had  l^een  given  entirely  in  respect  of  the  claim  of  the  consignees  of 
the  cargo,  we  nmst  have  affirmed  the  Decree. 

But  upon  carefully  examining  the  evidence  and  the  accounts,  it  appears  to  us 
that  with  the  exception  of  the  sum  of  329  dollars,  the  money  secured  by  the  bond  was 
required  for  the  ship's  necessary  disbursements  at  New  [27]  Y'ork.  By  the  cliai'ter- 
party  and  bills  of  lading,  a  sum  of  £253  for  freight  was  payable  at  New  York.  If  this 
had  been  received  by  the  master,  and  therewith  he  had  paid  all  his  port  charges  and 
outfit,  and  a  demand  being  afterwards  made  upon  him  by  the  consignees,  he  had 
executed  the  Bottomry  Bond  to  satisfy  this  demand  ;  in  the  absence  of  evidence  of 
the  foreign  law  upon  the  subject,  we  should  have  considered  the  bond  wholly  void. 
But  the  depositions  show  that  the  master  did  not  receive  the  £253,  and  tliat  the 
whole  of  that  sum  was  detained  by  the  consignees  to  cover  the  amount  of  the  damage 
done  to  the  cargo,  except  a  balance  of  eight  dollars  ninety-one  cents.  The  master  had 
no  means  of  compelling  pavment  of  the  freight  in  full.  He,  therefore,  had  no  funds 
from  which  he  could  pay  port  duties  and  other  necessary  disbursements  to  enable  him 
to  prosecute  his  voyage,  and  it  is  admitted  that  he  could  not  raise  the  necessarj'  funds 
without  hypothecating  the  ship.  The  bond,  therefore,  was  to  secure  money  borrowed 
to  pay  port  duties  and  such  other  necessary  disbursements,  not  merely  to  satisfy  the 
demand  of  the  consignees  for  damage  done  to  the  cargo.  But  we  cannot  say  that  the 
bond  is  good  for  the  whole.  In  the  principal  sum  of  1167  dollars,  for  which  it  is 
given,  is  included  an  item  of  329  dollars  in.  respect  of  porter,  part  of  the  cargo,  con- 
sumed during  the  voyage.  Tlie  evidence  certainly  shows  that  the  ship  was  well 
sup]ilied  with  water  and  stores  of  all  sorts,  and  that  it  was  from  the  unusual  length 
of  the  voyage  that  it  became  necessary  for  the  crew  and  passengers  to  use  this  porter. 
But  there  is  no  evidence  before  us  that  by  the  law  of  New  York,  the  consignee  of  the 
porter  could  have  detained  the  ship  till  his  demand  was  satisfied.  The  master  [28] 
■was  arrested  ;  but  assuming  that  he  was  lawfully  arrested,  it  is  impossible  to  lay  it 
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down  for  a  rule  that  the  master  may  hypothecate  the  ship  for  any  demand  in  respect 
of  which  he  himself  is  liable  to  be  arrested  in  a  foreign  country. 

For  the  sum  of  ■'129  dollars,  and  the  maritime  interest  calculated  upon  that  sum, 
the  bond  cannot  be  supjjorted.  Hut  it  is  a  well-known  doctrine  in  the  Admiralty 
Courts  tliat  a  Hottomry  Bond  may  be  good  pro  tanto,  and  void  for  the  residue. 

Some  other  small  items  liavebeen  pointed  out  to  us  as  having  been  expended  before 
there  is  evidence  of  any  negociation  for  a  Bottomry  Bund,  but  we  think  that  these 
items  may  be  fairly  included  in  the  sum  to  lie  secured,  and  that  we  may  presume  they 
were  advanced  in  contemplation  of  such  a  security.  Bottomry  Bonds,  for  the  benefit 
of  the  ship  owners,  and  the  general  advantage. of  commerce,  are  greatly  favoured 
in.  Courts  of  Admiralty;  and  where  there  is  no  suspicion  of  fraud,  every  fair  pre- 
sumption is  to  be  made  to  support  them. 

Upon  the  whole,  their  Lordshijis  will  recommend  to  Her  Majesty  that  the  Decree 
of  the  Court  below  be  reversed,  and  that,  deducting  the  amount  of  the  329  dollars 
and  interest,  there  be  a  Decree  in  favour  of  the  Appellant,  for  the  principal  and 
interest  secured  l)y  the  bond,  with  the  costs  of  the  Appellant  below,  leaving  the  parties 
respectively  to  pay  their  own  costs  of  Apjieal. 

[Mews'  Dig.  tit.  SHIPPING,  A.  X.  Bottomry,  2.  a.  Considered  as  to  duty  and 
authority  of  master  in  The  Kaniok,  1868,  L.R.  2  Ad.  and  E.  299  ;  and  T/ie  Ida, 
1872,  L.R.  .3  Ad.  and  E.  550.  As  to  former  Admiralty  jurisdiction  of  Judicial 
Committee,  .see  note  to  last  preceding  case  (4  Moo.  P.C.  at  p.  21).] 


[29]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

CHARLES  HENFREY,— .4/)/jf//rt/(Y,;  MARY  ANN  HENFREY— Bespoudent  * 

[Feb.  li,  1842]. 

A  Testator  left  two  substantive  Wills,  each  disjiosing  of  his  entire  property.  By 
the  first,  dated  in  1838,  he  appointed  executors,  to  one  of  whom  he  gave  the 
residue  of  his  estate.  By  the  second  Will,  dated  in  1839,  which  contained 
no  revocation  of  the  prior  one,  he  gave  the  whole  of  his  property  to  his  wife, 
with  the  exception  of  £5  ;  but  appointed  no  Executors.  Held,  affirming  the 
Decree  of  the  Court  below,  that  the  second  Will  operated  as  a  revocation  of  the 
first  Will,  and  was  alone  entitled  t-o  probate. 

Semhle.  Where  a  party,  objecting  to  a  paper  annexed  to  Letters  of  Adminis- 
tration, has  been  by  the  Court  assigned  to  declare  whether  he  propounds 
another  instrument,  it  is  irregular  and  inconclusive,  instead  of  following  up 
the  assignation,  to  have  the  question  decided  upon  Petition.  But  such  pro- 
cedure estoppes  tjie  parties  from  further  litigation  [4  Moo.  P.C.  33]. 

A  reply  on  the  hearing  of  the  Appeal  allowed,  though  not  allowed  by  the  practice 
of  the  Court  below  on  the  original  hearing  of  the  Act  on  Petition  [4  Moo.  P.C. 
33  ti.  (a)]. 

Henry  Henfrey,  formerly  of  Foundling  Terrace,  Gray's  Inn  Road,  in  the  county 
of  Middlesex,  but  lat«  of  Havre  de  Grace  in  France,  died  on  the  27th  of  December 
1839.  At  his  death  two  testamentary  papers  were  found.  The  first  bore  date  the 
14th  of  July  1838,  and  the  other  the  26th  of  Februarv  1839. 
The  Wili  of  the  14th  of  July  1838  was  in  the  following  terms  :  — 
"  First :  I  direct  that  all  my  just  debts  and  funeral  and  testamentary  expenses 
shall  be  paid  and  satisfied.  And  whereas  I  am,  entitled,  under  the  settlement  made 
on  my  marriage  with  my  present  wife  Marian,  otherwise  Mary  Ann  Henfrey,  and  in 
the  events  therein  mentioned,  to  the  reversion  of  the  sum  of  two  thousand  [30]  pounds, 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushington. 
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to  he  jiaid  and  invested  under  the  trusts  of  tlie  said  settlement.  Now  I  <;ive  and 
iiequeath  unto  my  said  wife  Marian,  otherwise  Mary  Ann.  Henfrey,  her  executors, 
administrators,  and  assigns,  one  moiety  of  the  said  sum  of  two  thousand  pounds  so 
settled  and  to  be  paid  and  invested  as  aforesaid.  And  I  g:ive  and  bequeath  to  my  said 
wife  all  my  plate,  linen,  china,  and  liousehold  effects,  and  subject  to  the  payment  of 
all  my  ju.st  del)ts  and  funeral  and  testamentai-y  expenses.  I  give  and  bequeath  all 
the  rest  and  residue  of  the  estate  and  effects  to  which  I  am  or  at  any  time  may  be 
entitled,  or  which  I  have  or  may  have  power  to  dispose  of  by  this  my  Will,  including 
all  my  contingent  interest  under  my  late  father's  will,  unto  my  brother,  Charles 
Henfrey,  his  executors,  administratcvrs,  and  assigns.  And  I  appoint  my  said  brother, 
Charles  Henfrey,  and  my  brother-in-law,  Charles  Marston  Stretton,  executors  of  this 
my  Will.  And  I  liereby  declare  my  mind  and  will  to  be,  that  the  said  Charles  Henfrey, 
and  Charles  Marston  Stretton,  shall  not  be  answerable  or  accountable  for  any  more 
monies  than  they  shall  actually  receive  under  this  my  Will,  nor  for  any  involuntary 
loss  whatsoever.  And  lastly,  I  hereby  revoke  and  make  void  all  my  other  Wills."  In 
witness  whereof,  etc. 

The  second  paper  was  in  these  words:  — 

'■  I  liereby  leave  all  I  possess  in  tliis  world  to  my  wife,  Mary  Ann  Henfrey,  con- 
taining household  furniture,  liooks,  etc.  I  likewise  wisli  to  be  paid  to  Miss  Diana 
Maddox  tlie  sum  of  five  pound.s,  which  money  was  borrowed  for  my  use.  This  26th 
day  of  February  1839." 

This  paper  was  signed  by  the  Testator,  and  attested  by  two  witnesses. 
[31]  On  the  8th  of  November  1839,  Letters  of  Administration,  with  the  last-men- 
tioned paper  annexed,  were  granted  to  the  said  Mary  Ann  Henfrey.  In  the  month 
of  February  1840,  the  Appellant  commenced  proceedings  for  the  purpose  of  revoking 
the  Letters  of  Administration,  and  of  obtaining  probate  of  the  two  papers  together, 
as  containing  the  W'ill  of  the  deceased.  The  Appellant  was  then,  in  the  usual  form, 
assigned  to  declare  wliether  he  propounded  the  paper  of  1838.  This  assignation  was 
not  followed  up  ;  but  with  the  consent  of  the  Respondent,  the  question  came  on  to  be 
decided  on  an  act  on  petition,  brought  in  by  the  Appellant,  in  which  lie  alleged  the 
due  execution  of  both  papers  liy  tlie  deceased,  and  prayed  that  the  administration 
heretofore  granted,  might  be  declared  null  and  void  :  and  probate  of  the  two 
papers  granted  to  the  executors. 

On  the  5th  of  June  18t0,  the  Judge  of  the  Prerogative  Court  (Sir  Herbert  Jenner) 
by  his  decree  overruled  the  petition,  and  confirmed  the  Letters  of  administration 
already  granted  (reported  2  Curteis,  Ecc.  Reps.  468). 
From  this  decision  the  present  Appeal  was  brought. 

Mr.  Loftus  Wigram,  Q.C.,  and  Dr.  Addams,  for  the  Appellant, — Argued  that 
the  second  Will  was  no  revocation  of  the  prior  one;  that  it  contained  a  different 
specification  of  property,  and  was  not  an  ademption  of  the  prior  bequests  ;  that  there 
was  nothing  inconsistent  in  the  two  instruments  taken  together ;  and  that  the  cir- 
cumstances of  there  being  no  executors  named  in  the  second  Will,  indicated  that  the 
Testator  did  not  intend  that  [32]  instrument  as  a  substitution  of  the  former  Will, 
which  appointed  executors;  that  the  meaning  of  the  Testator  could  not  be  ascer- 
tained, or  his  intentions  carried  out,  by  a  Court  of  Equity,  without  reference  to 
the  prior  Will ;  that  the  words,  "  all  I  possess  in  this  world,  containing  household 
furniture,  books,  etc.,"  was  meant  to  comprise  property  not  disposed  of  by  the  prior 
Will :  and  that  probate  ought,  therefore,  to  be  granted  of  the  two  instruments,  as 
forming  one  substantive  and  effective  Will,  otherwise  it  would  preclude  the  Appel- 
lant from  raising  the  question  as  to  the  residue  in  a  Court  of  Eijuity.  They  cited 
and  relied  on  the  following  authorities: — Swinburne,  p.  7,  sec.  14;  Williams, 
Exors.,  147,  207;  2  Roper's  Husb.  and  Wife,  p.  5;  Beard  v.  Beard  (3  Atk.  73): 
TimeweU  v.  Perkinx  (2  Atk.  102)  ;  Brul(/e.s  v.  Bridye.t  (Vin.  Abr.  tit.  Dev.  (O.  b.)  13). 

The  Attorney-General  (Sir  F.  Pollock),  Dr.  Haggard,  and  Mr.  Kinglake,  for  the 
Respondent, — Insisted  that  the  second  instrument  was  a  good  substantive  Will,  and 
ought  not  to  be  deemed  merely  a  Codicil ;  that  it  contained  a  complete  disposition  of 
the  Testator's  estate;  and  that  even  if  the  former  paper  was  requisite  to  enable  a 
Court  of  construction  to  interpret  the  latter,  that  was  no  ground  for  granting 
probate,  or  declaring  lluif  a  Will,  whicli  was  in  fact  revoked  and  cancelled  ;  that  to 
entitle  two  instruments  to  probate,  the  latter  must  be  incomplete;  and  (hat  the 
appointment  of  executors  was  not  necessary  since  the  statute  of  11  Geo.  IV.,  and  1 
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Wm.  IV.,  c.  40,  whiuh  gave  the  undisposed  residue  to  the  uext  of  kin  ;  [33]  ihev  cited 
also  7  Wm.  IV.,  and  1  Vic,  c.  26  ;  Williams  Kxeculors,  172,  IKil. 
Dr.  Addams  in  reply  (a).    ^ 

The  Riglit  Hon.  Ur.  Lu.siiiuyton  (Fl-1).  111). — In  tliis  case  the  Testator,  at  his  death, 
left  behind  him  two  te.stamentary  papers,  both  duly  e.xecuted,  the  first  Ijearing-  date 
the  Mth  of  July  1838,  the  second  the  26th  of  February  18;i9.  On  the  death  of  the 
Testator,  administration  had  i)ecn  originally  granted  to  the  widow,  witli  the  latter 
paper  only  annexed.  Tliis  administration  was  called  in  by  the  brother  of  the 
Testator  interested  under  the  jiaper  of  18o8;  tlie  brotlier  was  then  in  the  usual  form 
assigned  to  declare  wiiether  lie  propounded  the  paper  of  18o8.  This  assignation 
was  never  complied  with,  but  a  novel  mode  of  proceeding  was  resorted  to,  and,  as  is 
alleged,  with  the  consent  of  the  widow;  a  mode  of  proceeding  cextainly  irregular, 
and  which  might,  in  many  cases,  be  productive  of  seriou.s  inconvenience  ;  for,  in 
fact,  this  act  on  petition  is  a  mere  motion.  Neither  the  parlies  principal  could  be 
concluded  by  it,  nor  persons  claiming  under  them,  nor  other  persons,  if  there  had 
been  anj'  interested  under  either  of  the  papers;  and  this  might  operate  most  in- 
conveniently against  one  of  the  most  salutary  rules  of  tlie  Prerogative  Court,  which, 
where  a  paper  is  regularly  propounded,  and  no  fraud,  has  the  effect  of  Ijindiug 
subordinate  interests,  though  not  made  par-[34]-ties  to  the  cause;  of  this  opinion 
was  the  learned  Judge  of  the  Court  lielow,  when  he  stated  at  the  end  of  his  judgment 
that  the  question  might  l)e  brought  on  in  a  more  formal  shape. 

Inconclusive,  however,  'as  tliese  proceedings  may  be,  unless  the  parties  are 
e-stopped  by  agreement  from  further  measures,  their  Lordshijjs  must  now  determine 
whether  the  Decree  of  the  Court  Iselow,  on  the  case  as  represented  to  that  Court,  was 
justly  founded. 

The  question  to  be  decided  is,  whether  the  subsequent  i)aper  is  a  total  or  a 
])artial  revocation  of  the  Will  first  executed — whether  it  be  a  Codicil  to  it  or  not ; 
for  I  greatly  doubt  if  in  any  possible  view  of  the  case,  probate  could  pass  of  the 
two  papers  as  containing  the  Will.  I  know  not  of  any  case  resembling  this,  of  two 
executed  papers  receiving  prolsate  as  containing  the  Will.  Im/rdin  v.  Stiony  (2 
PhilL  312,  313). 

Then  the  question  is,  total  revocation  or  partial  revocation.  On  this  question. 
Sir  John  Nicholl  says  in  Methuen  v.  Uethuen  (2  Phill.  i26J,  •'In  the  Court  of 
Probate  the  whole  question  is  one  of  intention; — the  n/iiiiiiis  fes/aiidi  and  the 
animus  revocandi  are  comj)letely  open  to  investigation  in  this  Court." 

In  deciding  this  question,  reference  is  always  had  in  the  first  instance  to  the 
instruments  themselves,  which,  of  necessity,  involves  for  this  purpose,  though  con- 
taining the  (inimus  revocandi,  the  construction  of  the  papers;  of  this  there  never  was 
or  could  be  any  doubt,  for  it  was  literally  the  daily  practice  of  the  Court ;  the  doubts 
■which  did  arise  as  to  the  extent  which  the  Court  would  or  must  go  in  the  construction 
of  instruments,  was  as  to  the  construction  of  powers,  not  of  the  testamentary  instru- 
ments made  under  them,  for  the  pur-[35]-pose  of  ascertaining  the  aninvus  testandi; 
and  llinjhes  v.  Turner  (3  Hagg.  Ecc.  Rep.  30)  settled  that,  even  in  the  case  of  powers, 
the  Court  was  not  at  liberty  to  relieve  itself  from  tiie  task  of  construing  the  power 
itself. 

In  this  case  there  are  no  facts  or  circumstances  or  other  evidence,  and  the  con- 
clusion must  be  drawn  from  the  instruments  themselves  exclusively. 

Now  the  Testator,  by  the  Will  of  1839,  must  l)e  presumed  to  have  intended  to 
make  some  alteration  in  his  testamentary  deposition;  Imt  if  the  words  of  that 
instrument  are  to  be  limited  according  to  the  construction  attempted  to  l)e  put 
upon  them  by  the  Appellant,  the  only  possil)le  alteration  would  be  to  give  the  books 
in  addition,  if  they  do  not  pass  before,  by  tlie  words  "  household  effects,"'  but  this 
limitation  would  be  wholly  inconsistent  with  the  large  terms  in  which  the  bequest  is 
framed.  The  words  "  I  hereby  leave  all  I  possess  in  this  world,''  would  prima  facte. 
import  a  bequest  of  all  which  the  Testator  had  the  power  to  bequeath.     Then  are 


(ff)  An  oljjection  was  taken  to  the  reply,  as  contrary  to  the  practice  in  tlie 
Court  below,  on  an  Act  oti  Petition,  but  their  Lordships  oljserved  that  the  uniform 
practice  in  this  Court  was  to  allow  the  Appellant's  counsel  to  reply. 
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they  qualified  and  restricted  to  what  on  the  face  of  the  papers  appears  but  a  small 
part?  The  word  "  containing  "  may  certainly  admit  of  being  construed  as  meaning 
"  inclusive,"  and  not  as  taxative  of  tlie  general  l]equest,  and  this  clearly  appears  to 
their  Lordships  to  be  the  true  construction. 

Then,  the  Will  of  1839  gives  the  whole  property  to  the  wife.  On  what  possible 
principle  can  it  be  contended  that  it  does  not  revoke  the  former  Will?  Can  two 
Wills,  both  disposing  of  the  whole  property,  be  included  in  one  probate?  Can  the 
Will  of  1838  be  joined  in  probate  with  the  Will  of  1839?  Such  a  course  would  be 
against  the  whole  practice  of  the  Court,  and  productive  of  utter  confusion  and 
litigation.  Sir  John  Nicholl,  in  Mast e mum  v.  Maherly  (2  Hagg.  Ecc.  Rep.  [36] 
236),  said,  "  Is  there  any  instance  where  two  papers,  both  complete  as  to  the 
disposition  of  personalty,  and  where  the  only  defect  of  the  second  paper  is  a  want 
of  due  execution,  have  been  admitted  to  probate  as  together  containing  the  last 
Will?  "  And  in  that  case  there  was  much  less  objection,  for  the  second  set  of  papers 
was  unexecuted.  But  it  is  said  that  there  is  no  revocation  of  the  appointment  of 
executors,  and  that  the  case  of  Beard  v.  Beard  (3  Atk.  72)  is  an  authority  for  the 
prayer  now  made ;  but  that  case  was  totally  different.  In  that  case  there  was  no 
revocation  of  the  Will,  as  a  Will,  by  any  suljsequent  testamentary  paper.  The 
operation  of  the  Will  was  prevented  by  deed-poll ;  so  it  might  be  by  bankruptcy, 
loss,  or  giving  away  of  property,  or  death  of  legatees ;  but  into  such  facts  a  Court 
of  Probate  never  inquires;  it  knows  nothing  but  of  revocation  by  subsequent  Will 
of  the  instrument  itself,  or  legal  or  presumed  revocations  of  the  instrument  itself  ; 
as  cancellation  ;  or,  before  the  late  Statute,  marriage  of  a  w-oman,  or  marriage  and 
birth  of  a  child. 

As  to  the  authority  from  Swinburne,  that  doctrine  has  been  exploded  so  far  back 
that  it  would  be  difficult  to  trace  it,  and  the  rule  stated  by  Sir  J.  Nicholl  esta- 
blished, viz.,  that  a  paper,  disposing  of  the  whole  property,  is  a  revocation  in  into 
of  a  previous  Will,  also  disposing  of  the  whole.  The  Appeal  must  be  dismissed  with 
costs. 

[Mews'  Dig.  tit.  COLONY;  III.  Appbal.s  to  Privy  Council;  6.  Practice;  o.  Other 
Matters;  also  tit.  PRACTICE;  XV.  Petitions,  a.;  also  tit.  WILL;  V.  Re- 
vocation, 2,  g.  S.C.  6  Jur.  355  and,  below,  2  Curt.  468.  On  point  (i.)  as  to 
revocation,  see  Lemage  v.  Goodhan  1865,  L.R.  1  P.  and  D.  57  ;  Pepper  v.  Pepper, 
1870,  I.R.  5  Eq.  85  ;  Dempsey  v.  Lawson,  1877,  2  P.D.  98  ;  O'Leary  v.  Douglas, 
1878,  3  L.R.  Ir.  323  :  In  the  Goods  of  Tumour,  1887,  56  L.T.  671 ;  In  the  Goods 
of  Palmer,  1889,  58  L.J.P.  41;  M'Ara  v.  M'Gay,  1889,  23,  L.R.  Ir.  138; 
Chichester  v.  Qu<itrefages  (1895),  P.  186;  Cadell  v.  Wilcocks  (1898),  P.  21  ;  (ii.) 
as  to  reply,  irrespective  of  practice  of  court  below  (4  Moo.  P.C.  33  n.  (a)),  con- 
trast Logan  v.  Burslein,  1842,  4  Moo.  P.C.  292  n*  ;  (iii.)  as  to  costs,  see  3  and 
4  Will.- IV.,  e.  41,  s.  15;  6  and  7  Vict.,  c.  38,  s.  12  :  0.  in  C.  of  13th  June  1853 
(Stat.  R.  and  0.  Rev.  IV.,  p.  306).] 


[37]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF 

JERSEY'. 

THOMAS  LE  BRETON,  Attorney-General  of  Jersey,  and  otheYB,—Appella7its; 
PHILIP   LE   CkV¥A.km.— Respondent*   [Feb.    14.    1842]. 

Heard  Expartc. 

The  Royal  Coui't  of  Jersey  have  no  power  to  order  charges  for  alterations  made 
in  tlie  Coui't  House  directed  at  their  instance,  to  be  defrayed  out  of  the  Crown 
Revenues   of   the  Island.     Judgment   of  the   Court  of   Jersey  declaring  the 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushingion. 
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Attorney-General  and   Receivers  of  tlie  Island    lialjle  for  such  charges,   re- 
versed on  Appeal,  with  costs. 
Leave  given  to  appeal  though  the  subject  nuitter  of  the  Suit  was  below  £200, 
the  sum  required  by  the  Order  in  Council  of  13th  May  1823,  and  the  appeal 
refused  by  the   Royal  Court. 

The  (luestion  raised  Ijy  this  Appeal  was  the  authority  of  the  Royal  Court  of 
Jersey  to  order  the  application  of  Her  Majesty's  Revenue,  arising  in  the  i.sland,  for 
the  payment  of  alterations  and  works  in  the  Court  House. 

The  Appellant,  Le  Breton,  was  Her  Majesty's  Attorney-General  for  Jersey  ;  Helier 
Touzel  and  Matthew  Amiraux,  the  two  other  Appellants,  were  the  Receivers  of  the 
Revenue  in  the  island. 

The  Hall  in  which  the  Royal  Court  holds  its  sittings  is  situate  in  the  same 
liuilding  in  which  the  state  or  legislative  body  of  Jersey  assemble.  The  whole 
building  is  called  the  Court  House. 

In  the  years  1835-G  and  7,  the  States  ordered  certain  extensive  alterations  to 
be  made  in  different  parts  of  the  Court  House,  the  expense  whereof  was  defrayed  out 
of  the  revenue  of  the  State.  The  members  of  the  Royal  Court  were  dissatisfied  witii 
these  alterations,  and  [38]  on  the  20th  of  December  1839,  made  an  order  tliat  the 
Viscount  should  take  measures  for  having  the  Hall  warmed  in  a  proper  manner  at 
the  charge  of  the  receipt  of  Her  Majesty's  Revenue.  In  pursuance  of  this  order, 
Mr.  Philip  Le  Gallais,  the  Deputy-Viscount,  engaged  the  Respondent  to  put  up  a 
stove  and  other  apparatus  in  the  Court  House,  for  the  purpose  of  wanning  it  with 
hot  water.  The  expense  of  the  work  amounted  to  £-15  12s.  The  Respondent 
applied  to  the  Appellants,  the  Receivers  of  Her  Majesty's  Revenue,  for  payment  of 
this  amount,  which  was  refused. 

In  the  month  of  June  18i0,  the  Respondent  brought  his  action  against  the 
Appellants  and  the  Deputy-Viscount,  to  recover  this  sum. 

On  the  19th  of  June  1840,  the  cause  came  on  before  the  inferior  number  of  the 
lioyal  Court,  consisting  of  the  bailiff  and  two  jurats,  when  the  following  record  of 
the  proceedings  was  made. 

"  Royal  Court  of  the  Island  of  Jersey,  19th  June  1840. 

"  Between  Thomas  Le  Breton,  Esq.,  the  Queen's  Attorney-General,  Ilelier  Touzel 
and  Matthew  Amiraux,  Esquires,  Receivers  of  Her  Majesty's  revenues  in  this  island, 
and  Philip  Le  Gallais,  Esq.,  Deputy-Viscount,  on  the  one  part,  and 
Mr.  Pliilip  Le  Capelain  of  the  other  part,  suing  them  to  pay  him  the 
sum  of  £45  12s.  sterling,  the  amount  of  what  is  due  to  him  for  an  apparatu.s 
for  warming  the  Royal  Court  House,  according  to  an  agreement  made  with  the 
said  Deputy-Viscount.  On  the  request  of  the  Attorney-General  and  Receivers,  that 
the  Plaintiff  do  produce  the  alleged  agreement  in  the  action,  the  Plaintiff  declared 
that  there  was  no  written  agreement,  but  that  it  had  been  done  verbally  with  the 
Deputy-Viscount,  for  the  account  of  the  receipt  of  the  Revenues  of  Her  [39]  Majesty. 
After  which,  upon  the  request  of  the  Queen's  Attorney-General  and  Receivers,  that 
the  Deputy-Viscount  declare  whether  this  be  so,  the  Court  decided,  by  the  casting 
vote  of  the  Chief  Magistrate,  that  the  Deputy-Vi.scount  should  .state  how  the  matter 
stands.  The  Deputy-Viscount  thereupon  stated  that  he  had  ordered,  at  the  charge 
of  the  receipt  of  Her  Majesty's  Revenues,  in  pursuance  of  the  order  which  he  had 
received  from  the  Court,  according  to  custom,  the  work  and  materials  whereof 
payment  is  demanded,  and  that  the  charges  are  in  conformity  with  the  agreement ; 
and  the  Deputy-Viscount  asked  to  be  dismissed  from  the  action.  And  on  the  plea 
of  the  Queen's  Attorney-General  and  Receivers,  that  it  being  acknowledged  that  the 
Receivers  have  not  ordered  the  works  which  are  the  subject  of  this  demand,  and  upon 
their  plea,  that  they  have  neither  employed  the  Plaintiff  to  do  any  work  on  account 
of  the  receipt,  nor  authorized  nor  sanctioned  the  works, — that  no  person  has  the 
right  or  power  to  dispose  of  any  part  of  Her  Majesty's  Revenues,  excepting  the 
Governor  and  the  Receivers,  nor  to  order  any  work  at  the  charge  of  the  receipt, 
without  the  previous  and  special  coTisent  of  the  Governor, — that  moreover,  the 
receipt  of  Her  Majesty  can,  under  no  circumstances,  be  liable  for  the  works  in 
question,  which  only  became  necessary,  in  consequence  of  the  alterations  which  have 
been  effected  in  the  Hall  of  Audience  of  the  Court,  l)y  virtue  of  an  Act  of  the  States, 
and  under  the  direction  of  a  committee  of  that  body,  without  the  participation  of 
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the  Receivers  of  Her  Majesty's  Revenues;  and  the  C^iueeii's  Attorney-'Jeneral  and 
Receivers  have  asked  to  be  dismissed  from  the  action." 

[40]  The  Court  then  pronounced  judgment  to  the  foHowing  effect: — "  Inasmuch 
as  from  all  time  the  Viscount  is  bound  to  make  all  necessary  disbursements  for  the 
repair  of  the  Royal  Court  House,  at  the  charge  of  the  receipt  of  Her  Majesty's 
Revenues,  and  as  the  warming  of  the  said  Court  has  always  been  paid  by  the  said 
receipt,  and  that  moreover,  the  work  for  which  payment  is  demanded  was  of  absolute 
necessity,  the  Court  lias  discharged  the  Deputy-Viscount  from  the  action,  and  con- 
demned the  other  Defendants  to  the  demand  and  costs." 

From  this  sentence  the  Appellants  were  allowed  to  appeal  to  the  greater  number 
of  the  Royal  Court  of  Jersey,  who,  on  the  30th  of  September  1840,  affirmed  the  judg- 
ment of  the  inferior  number.  The  Appellants  then  applied  for  leave  to  appeal  to 
Her  Majesty  in  Council,  which  was  refused,  the  subject-matter  of  the  appeal  not 
amounting  to  the  sum  of  £200,  required  [15th  of  July  ISoo]  by  the  Orders  in 
Council  of  the  13th  of  May  1823;  the  Judicial  Comnjittee  (Feb.  24,  i841  *).  however, 
on  a  special  application,  allowed  the  appeal. 

The  case  now  came  on  to  be  heard  ex  parte,  in  consequence  of  the  Respondents 
not  appearing  to  the  appeal. 

Mr.  Kindersley.  ti'.C.,  for  the  Appellants. — The  Royal  Court  of  Jersey  had  no 
jurisdiction  or  authority  over  Her  Majesty's  Revenue,  and,  therefore,  no  power  to 
subject  the  Revenue  to  the  payment  of  any  such  expenses  as  those  in  respect  of 
which  the  action  was  brought.  The  revenue  is  not,  by  any  law,  custom,  or 
[41]  usage,  liable  to  such  expenses.  The  expenses  arising  from  the  repairs  of  the 
Court  House,  effected  at  the  instance  of  the  States,  have  always  been  defrayed  out 
of  their  own  revenue.  It  is  impossible  to  sustain  the  judgment  appealed  from;  for 
the  Appellants  did  not  engage  or  employ  the  Respondent  in  the  work,  or  in  any 
manner  authorize  the  same.  The  only  person  liable  was  the  Deputy- Viscount,  who 
employed  the  Respondent  to  do  the  work;  yet  he  is  discharged  from  the  action, 
while  the  Appellants  are  condemned  to  pay  the  demand,  with  costs. 

Lord  Campbell. — Their  Lordships  are  of  opinion  that  the  judgment  must  be 
reversed,  with  costs.  Dismiss  the  Attorney-General  of  Jersey  and  the  Receivers 
from  the  action.  The  tradesman  who  supplied  the  goods  will  have  a  good  ground 
of  action  against  the  Deputy-Viscount. 

[On  point  as  to  special  leave  to  appeal,  cf.  St.  George,  Jamaica  (Church  warde7is  of) 
v.  May,  1858,  12  Moo.  P.C.  282  ;  A.-G.  of  Victoria  {In  re),  1866,  3  Moo.  P.C. 
(N.S.)  527 ;  Graham  v.  Berry,  1865  {ih.  at  p.  227) ;  and  see  note  to  Betemeyer 
v.  Ohermuller,  1837,  2  Moo.  P.C.  at  p.  125.  The  Order  in  Council  of  May 
13,  1823,  referred  to  sup.  (4  Moo.  P.C.  40),  related  to  Guernsey  and  not 
Jersey.  It  is  given  in  Stat.  R.  and  0.  1899  (p.  1677).  The  Jersey  Order  is  one 
of  15th  July  1835  (Stat.  R.  and  0.  1899,  p.  1G80).  See  also  Behon  v.  Behon, 
1849-r,0,  7  Moo.  P.C.  30.1 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  GIBRALTAR. 

The  Right  Rev.  HENRY  HUGHES,— -4/(/jc?/o«<;  ANTHONY  PORRAL  and 
Others, — Kespondents  t  [May  18,  Juno  20,  1842]. 

Tjic  Vicar-General  of  the  Roman  Catholic  Church  at  Gibraltar,  is  liable  to 
account  for  the  fees  received  by  him  for  administering  the  offices  of  thft 
Church,  such  fees  being  by  custom  regulated,  and  subject  to  the  control  of 
the  Assembly  of  Elders  or  Junta,  of  which  he  is  the  head,  and  dispo.sed  of  by 

*  Present:    Lord   Brougham,  Lord  Denman,   Mr.   Justice  Bosanquet,   and   the 
Right  Hon.  Dr.  Lushington. 

t   Present:  Lord  Wynfonl,  Lurd  liroughaiu.  Lord  Campbi'll.  the  Vice-Chancellor 
Knight    lirucc,  and   Right   Hon.   Dr.  Lushington. 
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thein  for  the  general  purposes  of  the  Church.  Decree  granting  injunction 
against  the  receipt  of  such  fees  by  the  Vicar-General,  and  directing  liini  to 
replace  in  certain  parts  of  the  Church,  the  tariff,  or  table  thereof,  varied 
by  dissolving  the  injunction,  and  decreeing  him  only  to  account  as  receiver, 
for  all  sums  i»iid  to  him  on  account  of  the  same  [4  Moo.  P.C.  60,  61]. 

This  Court  has  no  jurisdiction  to  direct  the  release  of  a  party  imprisoned  for 
a  contempt  in  the  Court  below,  pending  an  Appeal  respecting  the  merits  of 
the  Suit  [4  Moo.  P.  C.  50]. 

Evidence  not  adduced  in  the  Court  below  or  forming  part  of  the  transcript  ad- 
mitted on  motion  to  be  used  at  the  hearing  of  the  Appeal,  subject  to  all  just 
exceptions  [1  Moo.  P.C.  51]. 

This  was  an  Ajipoal  from  the  Decree  of  the  Supreme  Court,  whereby  it  was 
ordered  that  tlie  Apjiollant  [42]  should  pay  to  the  Kospondent  Anthony  Porral,  as 
treasurer  of  the  other  Respondents,  as  such  body  of  elders  as  in  the  pleadings  men- 
tioned, all  such  fees  and  monies  as  he  had  in  his  hands,  or  possession,  of  the  funds, 
of  the  Church  of  Saint  Mary  the  Crowned,  of  Gibraltar,  and  that  he  should  pay 
monthly  and  every  month,  all  such  fees  or  njonies  as  he  should  thereafter  collect 
and  receive,  as  the  funds  of  the  said  Church,  to  the  said  Anthony  Porral,  the  treasurer 
of  the  Assembly  of  Elders,  or  to  the  treasurer  for  the  time  being,  of  the  said 
Assemljly  of  Elders.  That  the  injunction  formerly  granted,  to  restrain  the  Defend- 
ant, his  servants,  and  all  other  persons  whomsoever  acting  under  him,  or  by  his 
order,  from  interfering  in  the  management,  paying  away,  or  administering  the 
funds  of  the  said  Church,  be  continued. 

The  case,  as  alleged  and  set  forth  in  the  Plaintiffs'  bill,  disclosed  the  following 
facts: — In  1704,  the  Town  and  Fortress  of  Gibraltar  having  been  conquered  by 
the  British  arms,  was  ceded  by  treaty,  and  became  part  of  the  possessions  of  the 
Crown  of  England.  By  the  treaty  of  cession,  the  free  exercise  of  their  religion  was 
guaranteed  to  the  Roman  Catholic  inhabitants.  At  the  period  of  the  place  coming 
into  the  possession  of  the  Crown  of  England,  there  was,  and  has  since  continued,  a 
Roman  Catholic  Cathedral  [43]  Church,  known  as  the  Church  of  St,  Mary  the 
Crowned,  of  Gibraltar,  the  chief  Minister  of  which  is  called  the  Vicar  Apostolic. 
The  Bill  then  allged,  that  from  time  immemorial,  the  Cathedral  Church,  in  respect 
to  its  secular  management,  and  the  application  and  administration  of  its  temporal 
affairs,  and  pecuniary  funds  and  the  fees  to  be  paid  for  the  acts  of  the  Church, 
hath  been  governed  and  directed  by  an  Assembly  of  Elders,  called  also  the  Junta; 
that  the  Appellant,  who  was  Vicar-Apostolic,  with  the  Respondents,  formed  this 
assembly,  the  Vicar  being  ex-ofjicio  a  member  and  President  of  tho  Junta,  the  other 
Elders  being  elected  by  the  lay-members  of  the  Church  ;  that  the  Vicar  was  appointed 
by  the  authorities  at  Rome,  his  stipend  or  salary  being  fixed  by  the  Junta,  and  paid 
out  of  the  funds  of  the  Church;  that  the  present  Appellant  came  to  Gibraltar  in 
January  1840,  and  had  since  officiated  as  Vicar  ;  that  on  his  coming  to  fill  the  office, 
his  stipend  was  fixed,  with  his  concurrence,  by  the  Assembly,  at  1200  dollars  per 
annum,  and  the  salaries  and  pensions  of  the  other  acting  and  retiring  clergy  and 
officers  of  the  Cathedral  Church  were  fixed  at  the  same  time;  that  the  funds  of  the 
Church  consisted  wholly  of  the  contributions  or  fees  received  from  individuals, 
for  the  performance  of  the  offices  of  the  Church,  comprising  the  administration  of 
baptism,  the  holy  conununion,  marriage,  and  burial,  together  with  an  allowance 
of  £300  per  annum  made  by  the  British  Government,  and  paid  by  Her  Majesty's 
Receiver-General  in  the  colony,  by  monthly  payments;  that  in  1806,  a  tariff'  of 
fees  for  the  officers  of  the  Church  was  fixed  and  agreed  upon  by  the  then  Vicar- 
Apostolic  and  the  Junta,  copies  of  which  were  suspended  in  conspicuous  parts  of  the 
Cathedral  Church,  by  [44]  which  the  sums  demanded  for  the  several  rites  were 
regulated,  and  had  been  received  by  the  present  Vicar,  as  well  as  his  predecessors, 
and  by  them  handed  over  monthly  to  the  treasurer  of  the  Assembly,  for  the  use 
of  the  Church  ;  that  in  cases  of  persons  being  poor,  it  had  be^'n  the  custom  from  the 
earliest  times,  eitlier  partially  or  wholly  to  remit  the  fees;  that  disputes  having 
arisen  betwe'jn  the  Appellant  and  the  Respondents  respecting  the  authority  of  the 
latter  to  demand  these  fees,  as  well  as  their  riglit  to  distribute  them,  and  the  table 
of  fees  suspended  in  the  Cathedral  Church  having  been  removed,  as  the  Junta  sup- 
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posed,  bv  the  Yicar-Apostolic,  or  by  his  orders,  the  Appellant,  as  such  Vicar- 
Apostolic,  having  refused  to  pay  over  tiie  sum  collected  by  him,  the  Respondents, 
on  the  17th  of  October  1840,  filed  their  Bill  in  the  Supreme  Court  of  Gibraltar, 
retting  forth  the  circumstances  above  stated,  and  praying  for  an  account  of  (he  fees 
received  by  the  Appellant,  from  the  1st  day  of  August  then  last  past,  or  which  might 
have  beenreceived,  and  of  his  ajjplication  thereof  ;  that  he  might  be  decreed  to  pay 
to  the  Respondent  as  treasurer  of  the  Assembly  of  Elders,  all  such  fees  and  monies 
as  he  then  had  in  his  hands  or  possession,  and  that  he  might  be  ordered  to  put  up, 
cind  place  in  their  former  accustomed  places,  within  the  body  of  the  Church,  the 
three  tables  of  fees  alleged  to  have  been  removed  by  him,  and  that  he,  and  all  other 
persons,  might  be  restrained  by  injunction  from  administering  the  monies  so  col- 
lected and  received  by  him,  or  which  might  thereafter  be  collected  and  received. 

On  the  I7th  October,  an  order  was  made  for  the  Defendant  to  appear  and  to 
answer  within  eight  weeks,  which  not  being  complied  with,  an  Injunction  was 
[45]  granted  on  the  6th  November,  in  the  terms  prayed  for. 

The  Defendant  having  appeared  and  obtained  further  time,  put  in  his  answer 
on  the  ith  of  January  1841,  by  which,  after  denying  the  immemorial  custom  pleadec 
by  the  Plaintiffs  touching  the'right  of  the  Assembly  of  Elders  to  exercise  the  powers 
and  authorities  claimed  by  them,  he  admitted  the  allegations  respecting  his  ap- 
pointment, his  payment  over  of  the  fees  received,  and  the  acts  done  by  him  as  Presi- 
dent of  the  Assembly  of  Elders,  but  insisted  that  such  payments  were  made  and  such 
acts  done  and  assented  to  in  ignorance  of  the  rights  claimed  by  the  Plaintiffs;  and 
he  further  stated  by  way  of  plea,  that  in  missionary  countries  such  as  England  and 
Ireland,  and  also  Gibraltar,  a  dominion  of  the  Crown  of  England,  the  Bishop,  or 
Vicar-Apostolic,  or  other  superiors  nominated  and  appointed  by  the  holy  See  of 
Rome,  hath  the  lawful  power  to  settle  and  fix  the  fees  or  dues  payable,  and  to  be 
paid,  as  and  for  the  offices  of  the  Church;  and  he  charged  that  he  was  the  Vicar- 
Apostolic  and  Superior-Ecclesiastic  lawfully  appointed  for  the  Roman  Catholic 
Church  of  Gibraltar  ;  and  that  by  virtue  of  such  office  he  hath  in  himself  full  right, 
power,  and  authority,  to  manage,  govern,  and  direct  all  the  concerns  and  aft'airs  of 
the  said  Church,  and  to  administer  the  revenues  thereof,  according  to  the  established 
rules  and  regulations  of  the  Roman  Catholic  Church  ;  and  that  no  assembly  of  lay- 
men had,  or  ought  to  have,  any  right  to  interfere  in  the  management  and  govern- 
ment of  the  said  Church  ;  but  that  the  same  did  wholly  appertain  to  ecclesiastical 
control  and  jurisdiction.  Annexed  to  the  answer  was  a  schedule  of  the  Defendant's 
receipts  and  disbursements  of  fees  for  the  offices  of  the  Church  during  the  [46] 
months  of  August,  September,  October,  and  November,  by  which  he  admitted  a 
balance  of  422  dollars,  then  remaining  in  his  hands. 

No  replication  was  filed  by  the  Plaintiffs,  but  evidence  was  produced  both  by  the 
Plaintiffs  and  Defendant^.  The  Plaintiffs  produced,  in  the  first  place,  an  ordinance, 
made  the  30th  of  November  1771,  by  the  then  Assembly  of  Elders,  containing  rules 
made  by  them  for  regulating  the  offices  and  disposing  of  the  income  and  temporali- 
ti'-s  of  the  Church,  and  containing  also  a  tariff'  of  fees  to  be  received  for  each  act 
of  the  Church,  comprising  Baptisms,  Funerals,  and  Festivities.  This  instrument 
was  accompanied  by  a  warrant  dated  the  8th  of  February  1778,  from  Lieut.-General 
Cornwallis,  the  then  Governor  of  the  Tow-n  and  Garrison  of  Gibraltar,  approving 
of,  and  ratifying  and  confirming  the  last-named  resolution.  An  act  between  the 
Vicar-Apostolic  and  certain  members  of  the  Junta  made  on  the  23rd  of  December 
1788,  to  obtain  funds  for  the  repair  and  restoration  of  the  Church,  which  had  been 
nearly  destroyed  liy  tlie  bombardment  and  siege  in  1779.  A  warrant  from  General 
Boyd,  Governor  of  the  Fort  in  1792,  directed  to  the  Vicar  and  Elders  of  the  Roman 
Catholic  Church,  authorising  them  to  carry  into  execution  such  regulations,  and 
to  levy  such  equitable  contributions  on  the  Roman  Catholic  inhabitants  as  are  ex- 
pedient for  the  support  of  the  sick  and  poor,  the  decent  maintenance  of  their  clergy, 
and  the  repairs  of  their  Church.  A  conveyajice,  by  way  of  lease  for  forty-one  years, 
from  the  same  Governor,  of  a  piece  of  ground  within  the  garrison,  to  be  used  as  a 
cemetery,  together  with  various  assignments,  by  which  the  same  became  ultimately 
vested  in  the  Junta.  Regulations  made  by  the  Elders  in  1795  for  interments.  A 
Memorial  ad-[47]-dressed  to  the  Vicar  and  Elders  in  1798  by  certain  persons  com- 
posing the  communion  of  (lie   lioman  Catholic  Church   in  Gibraltar,  setting  forth 
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(heir  destitution  and  spiritual  wants,  and  petitioning  for  certain  specific  relief, 
with  the  answer  of  the  elders  tliereto.  A  letter  from  Major-tleneral  IJarrett  to  the 
Vicar,  communicating  a  grant  from  His  Majesty  of  £1000  towards  the  rebuilding 
of  the  Church,  a!id  directing  the  appointment  of  three  persons  to  enter  into  an 
agreement  for  the  completion  of  the  building.  A  letter  from  His  Royal  Highness 
the  Duke  of  Kent,  addressed  to  the  Vicar  and  the  Elders  in  acknowledgment  of  an 
address  j)resented  liy  them  to  his  Royal  Highness.  A  letter  from  General  Fox  to 
(he  Elders  in  1806,  in  rei)ly  to  a  memorial  presented  by  them,  stating  reasons  for 
the  removal  of  the  Rev.  Mr.  Staunton,  the  then  Vicar-Ajjostolic  of  the  Church,  in 
which  he  states,  "  I  beg  to  acquaint  you  that  I  by  no  means  think  myself  authorised 
to  give  up,  on  the  part  of  Government,  the  right  of  solely  appointing  and 
nominating  the  Roman  Catholic  Vicar,  if  existing  circumstances  should  at  any  time 
render  it  expedient."  A  tariff  of  fees  made  in  the  same  year,  containing  the  follow- 
ing rule  among  others,  "  The  half  of  said  fees,  according  to  the  preceding  tariff! 
(arancel),  will  be  paid  to  the  Vicar  every  three  months  as  his  dues;  of  which  half, 
he  will  give  the  third  part  to  the  Curate,  his  assistant,  and  the  other  half  will  lielong 
to  the  Church  for  the  necessary  expenses,  cleanliness  of  the  Temple,  and  salary  of 
the  superior  rector  and  his  assistant."  The  appointment  of  an  assistant  curate  in 
1808  l)y  the  Junta — a  convocation  for  the  election  of  the  Junta  of  Elders  in  1810, 
with  the  i)roceedings  thereon — a  pastoral  address  from  the  Vicar-General  to  th^ 
l>arishioners  and  congregation — copy  [48]  of  a  letter  said  to  have  been  written  in 
1815  by  the  Vicar-General  to  tlie  Pope,  informing  his  Holiness  of  the  resignation 
of  the  then  Vicar,  and  the  election  of  his  successor  by  the  Junta,  according  to  the 
universal  custom,  and  praying  a  confirmation  of  such  election  and  appointment — 
two  letters  respecting  the  vacancy  of  the  office  and  the  appointment  of  a  successor, 
from  the  Cardinal  Prefect  at  Rome,  to  the  Nuncio  at  Madrid — with  a  Papal  Bull, 
dated  6th  May  1817,  expressing  "that  the  Elders  of  the  Catholics  of  those  parts 
had,  according  to  custom,'  recommended  one  Isidora  Dominique  as  Vicar-Apostolic," 
and  electing,  nominating,  and  appointing  him  to  the  office. 

The  Plaintiffs'  evidence  consisted  further  of  a  letter  from  the  Appellant  ad- 
dressed to  the  Elders  of  the  Church,  notifying  his  appointment  as  Vicar-General 
and  only  spiritual  pastor  of  the  faithful  Catholics  in  the  garrison  of  Gibraltar. 
Extracts  from  the  minutes  of  the  proceedings  of  the  Junta  on  such  appointment, 
and  subsequently  on  the  arrival  of  the  Appellant — with  various  proceedings  relative 
to  the  assignment  of  the  duties  and  emoluments  of  the  offices  of  the  Church,  with 
the  original  articles  of  convention  published  in  1815,  containing  the  tariff  (ctrancel) 
of  fees  to  be  received  by  the  Vicar-General  and  his  assistant,  and  the  mode  in  which 
the  same  were  to  be  distributed.  The  Plaintiffs  also  examined  witnesses  to  prove 
the  authority  of  the  Junta  and  their  government  of  the  Church  at  Gibraltar. 

The  Appellant  examined  only  one  witness,  the  Rev.  Thomas  Devereaux,  a  Roman 
Catholic  priest,  who,  after  stating  that  in  England  and  Ireland  there  are  no  lay 
bodies  or  committees  having  or  claiming  any  such  rights  and  powers  as  those  set 
up  by  the  Respondents,  [49]  or  any  authority  whatever  to  control  or  interfere  with 
the  ecclesiastical  dues  of  the  Roman  Catholic  clergy,  said  of  tli':"  demand  of  the 
Respondents  made  against  the  Appellant,  "  I  think  this  is  in  opposition  to  the  spirit 
of  every  Catholic  Church  in  everv  part  of  the  world." 

On  the  .^Oth  of  January  18-il,  the  Chief  Justice  pronounced  his  decree,  declaring 
that  the  Respondents  were  the  duly-constituted  Elders  of  the  Roman  Catholic 
Church  of  St.  Mary  the  Crowned,  of  Gibraltar  ;  and  he  further  declared  that  the 
customary  right  of  such  Elders  to  manage  and  administer  the  temporalities  of  the 
said  Church,  ought  to  be  established,  and  he  ordered  and  decreed  the  same  accord- 
ingly ;  and  he  further  ordered  that  the  Appellant  should  pay  to  the  Respondent, 
Anthony  Porral,  as  treasurer,  the  fees  already  in  his  hands;  and  should  account 
for  all  such  as  should  be  received  in  future,  as  before  set  forth  ;  and  that  the  Ap- 
pellant should  put  up  and  place  in  their  former  accustomed  places  within  the  body 
of  the  said  Church,  the  three  tables  of  fees  in  the  Bill  mentioned. 

The  Appellant  petitioned  the  Sujireme  Court  for  liberty  to  appeal  against  this 
Decree  to  Her  Majesty  in  Council ;  and  prayed  that  in  the  mean  time  all  proceed- 
ings under  the  same  might  be  suspended.     The  Supreme  Court  granted  the  Appel- 
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lant  liberty  to  appeal  on  the  terms  of  his  iirst  complying  with   the  Decree   in  all 
respects,  and  entering  into  sufficient  sureties  to  prosecute  his  appeal  with  effect. 

The  Appellant,  declining  from  conscientious  motives,  to  comply  with  the  condi- 
tions upon  which  the  Appeal  was  granted,  was  arrested  under  an  attachment  for 
contempt,  in  not  obeying  the  Decree,  and  committed  [50]  to  the  criminal  prison  of 
the  garrison,  until  he  should  clear  his  contempt. 

On  the  19th  of  May  18-11,  the  Appellant  presented  his  petition  to  Her  Majesty 
in  Council,  praying  for  lilierty  to  appeal  against  the  above-mentioned  Decree;  that 
the  proceedings  again.st  him  under  tlie  same  might  in  the  mean  time  be  stayed  ;  and 
that  he  might  be  released  from  his  imprisonment. 

This  Petition  was  heard  on  the  20th  of  June  1841,*  when  their  Lordships  granted 
liberty  to  appeal ;  but  held,  that  they  had  no  jurisdiction  to  release  the  Appellant 
from  his  imprisonment  for  contempt :  they  recommended  such  release,  however, 
and  the  Defendants  gave  an  undertaking  for  that  purpose,  to  take  effect  imme- 
diately on  the  arrival  of  the  Order  at  Gibraltar  allowing  the  Appeal. 

An  Order  in  Council,  bearing  date  the  23rd  June  1841,  was  hereupon  made  by 
Her  Majesty  in  Council,  allowing  the  Appeal,  upon  the  Appellant  entering  into  suffi- 
cient sureties  in  the  sum  of  £500  to  abide  by  such  order  as  Her  Majesty  in  Council 
should  make  in  the  matter  thereof. 

Pending  the  Appeal,  and  on  the  18th  of  May  1842, t  the  Respondents  moved  for, 
and  obtained,  from  the  Judicial  Committee,  liberty  to  use  as  evidence,  on  the  hear- 
ing of  the  Api^eal,  the  "  Dfcrctiiiii  Sacra  Cniif/rec/ationis  de  Proimganda  Fide," 
lodged  in  the  archives  of  the  Church  of  St.  Mary  the  Crowned,  at  Gibraltar,  and  a 
verified  translation  thereof,  not  in  evidence  in  the  cause  in  the  Court  below. 

[51]  This  was  admitted,  upon  proof  thereof  by  affidavit,  subject  however  to  all 
just  exceptions  being  taken  at  the  hearing.J 

The  Appellant  at  the  same  time  obtained  leave,  on  similar  terms,  to  prove  a 
letter  addressed  to  him  from  the  Prefect  and  Secretary  of  the  Propagandi  Fide, 
Cardinal  Fransoni,  Archbishop  of  Edessa. 

The  following  are  translations  of  these  two  documents:  — 

Decree  of  the  Sacred  Congregation  for  the  Propagation  of  the  Faith. 

Wliereas  it  hath  become  known  that  some  abuses  have  now  of  late  crept  into  the 
spiritual  government  of  the  Catholics  of  Gibraltar,  not  without  great  detriment  as 
well  to  the  peace  as  to  the  ecclesiastical  administration,  the  Sacred  Congregation, 
in  order  to  remove  hereafter  all  cause  of  disturbance,  and  to  establish  right  order 
and  discipline ;  having  also  heard  the  counsel  of  the  Elders, — hath  resolved  and 
decreed  that  certain  rules  are  to  be  prescribed,  or  statutes,  thenceforth  to  be  in- 
violably kept,  by  which  all  whom  it  concerns  may  be  brought  back  to  their  duty. 
Now  the  rules  are  these  which  follow :  — 

I. 

As  the  Vicar-Apostolic,  constituted  by  the  supreme  Pontiff,  is  the  ecclesiastical 
superior  of  all  the  Catholics  who  dwell  in  Gibraltar,  so  the  others  shall  owe  sub- 
[52]-jection  to  him  in  spiritual  matters.  He  shall  have  the  parochial  care  of 
them,  and  shall  appoint  a  jiarochial  Vicar,  who  shall  assist  him  in  pastoral  duties. 

II. 

Whereas  it  is  by  Divine  pi'ecept  connnanded  to  all  who  are  set  over  the  care 
of  souls,  to  know  his  sheep — to  offer  sacrifice  for  them — to  feed  them  by  the  preach- 
ing of  the  Divine  word,  by  the  administration  of  sacraments,  and  by  an  example  of 
good  works — to  carry  a  fatherly  care  of  the  poor  and  other  miserable  persons,  and 

*  Present :  Lord  Brougham,  Mr.  Justice  Erskine,  Sir  Herbert  Jenner  Fust,  and 
the  Right  Hon.  Dr.  Lushington. 

t  Present :  Lord  Brougham,  Lord  Campbell,  Vioe-Chancellor  Wigram,  and  the 
Right  Hon.  Dr.  Lushington. 

I  As  to  the  admissibility  of  proof,  not  in  evidence  in  the  Court  below,  see  Jejyiisun 
V.  Riera,  3  Knapp,  130  ;  Meiklrjo/in  v.  Attorney-General  of  Lower  Canada,  2  Knapp, 
328.  The  Judicial  Committee  has  power,  under  the  3rd  and  4th  Wni.  IV.,  c.  41, 
s.  7  and  8,  to  examine  witnesses  vivci  voce.  See  MelUn  v.  Me/lin,  2  Moore  P.C. 
Cases,  493. 
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to  bestow  diligent  attention  upon  other  pastoral  duties, — so  it  shall  be  the  duty 
of  the  Vicar-Apostolic,  and  of  his  Vicar,  diligently  to  fulfil  all  those  things,  and 
studiously  to  take  every  care  that  all  spiritual  aids  be  assiduously  ministered  to 
the  faithful  committed  to  him. 

III. 
The  Vicar-Apostolic,  therefore,  on  every  Sunday  in  the  year,'  and  on  other  Feast 
Days,  shall  be  bound  to  celebrate  for  the  people  the  Mass  commanded,  and  explain 
in  "the  Spanisli  language  the  gospel  and  those  things  which  are  read  in  the  Mass; 
but  if,  by  any  lawful  impediment,  he  be  kept  from  doing  so,  it  shall  be  sufficient  for 
the  i)arochia'l  Vicar  or  other  fit  Priest  to  discharge  this  duty  at  his  cost.  Yet  the 
Vicar-Apostolic  is  not  bound  to  preach  the  sermons  in  Lent,  but  he,  with  the  consent 
of  the  Elders,  shall  appoint  another  approved  Priest  to  preach  them  in  every  year. 

IV. 

Also  the  Vicar-Apostolic  shall,  on  all  Sundays  and  other  Feast  Days,  celebrate 
a  solemn  Mass  in  the  parish  church  afore-mentioned,  at  the  third  canonical  hour, 
according  to  custom,  and  Vespers  at  a  conve-[53]-nient  hour  after  noon.  More- 
over, he  shall  hold  public  supplications  on  every  Monday  in  the  year,  according  to 
custom,  for  souls  detained  in  purgatory,  and  all  those  things,  without  any  special 
emolument. 

V. 

Also  upon  every  festival  of  the  year,  and  all  the  days  of  Lent,  excepting  only  the 
Great  Week,  the  Vicar-Apostolic,  together  with  the  parochial  Vicar  and  other 
Clerks  employed  in  the  ministry  of  the  Church,  shall  be  bound  to  teach  and  explain 
to  the  boys  and  other  rude  persons  the  rudiments  of  the  faith. 

VI. 

Their  duty  likewise  it  shall  be  diligently  to  attend  the  sick,  and  gratuitously  to 
bestow  on  them  all  the  aids  of  the  Church  ;  and  then  also  to  accompany  the  dead 
unto  the  gate  of  the  city,  where,  by  turn,  the  one  must  come  back,  and  the  other 
accompany  the  corpse  unto  the  cemetery,  and  perform  for  it  the  exequies  accord- 
ing to  the  rites  of  the  Church. 

VII. 

It  will  be  also  the  duty  of  the  Vicar-Apostolic,  and  of  his  parochial  Vicar, 
gratuitously  to  celebrate  all  other  ecclesiastical  functions,  third-day  prayers,  ninth- 
day  prayers,  baptisms,  marriages,  funeral  anniversaries  for  the  dead,  and  what- 
ever appertains  to  the  administration  of  sacred  rites,  excepting  masses  that  are  not 
required  by  their  office  ;  voluntary  gratifications  which  are  made  to  a  priest  per- 
forming sacred  rights  shall  be  his.  Moreover,  letters  testimonial  of  baptisms,  of 
marriages,  of  deaths,  of  free  estate,  and  any  others  that  may  be,  shall  belong  to 
the  Vicar-Apostolic,  provided  that  the  charge  of  them  do  not  exceed  one  piece  of 
gold  or  crown  for  each. 

VIII. 

[54]  Whereas  all  those  things  which  are  above  set  forth  cannot  be  performed  if 
the  pastor  desert  his  fold  ;  so  to  the  Vicar-Apostolic,  the  precept  of  residence,  accord- 
ing to  the  prescript  of  the  holy  Council  of  Trent,  session  6,  chapter  i.,  and  session 
13,  chapter  i.,  for  reformation,  is,  under  canonical  penalties,  commanded  to  be 
altogether  kept;  nor  be  it  lawful  for  him  to  depart  from  his  vicariate  beyond 
eight  days:  but  if,  by  any  just  and  urgent  cause,  he  shall  happen  to  be  longer 
absent,  lest  in  the  mean  while  the  faithful  lack  spiritual  food,  he  shall  constitute 
some  fit  prie.st  as  Pro-Vicar,  who  may  act  in  his  stead  during  his  absence. 

IX. 

On  the  other  hand,  it  is  necessary  that  temporal  aids  be  not  wanting  to  the 
Vicar-Apostolic,  for  his  fit  support;  whereas,  therefore,  the  Elders,  as  well  in  their 
own  name  as  in  the  name  of  that  Catholic  people  having  given  their  faith,  have 
promised  that  they  will  afi'ord  to  the  Vicar-Apostolic  a  daily  pension  of  three  pieces 
of  gold,  or  crowns,  to  be  paid  every  three  months;  as  also  a  house,  built  in  the 
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year   1804  for  the  same  Vicar, — it  shall  be  their   duty   exactly  to   discharge  the 
obligation  which  they  have  undertaken. 

X. 

It  shall  be  the  right  of  the  Elders  to  elect  a  treasurer  and  a  collector,  who  may 
diligently  exact  the  monies  arising  from  the  pious  offerings  of  the  faithful,  and 
whatever  shall  be  received  either  from  the  profits  of  the  Church,  or  from  ecclesiastical 
acts  and  taxes,  and  may  deposit  the  same  with  the  treasurer,  setting  down  always 
the  quantity  in  tables  of  receipt ;  from  such  treasury  shall  be  drawn  all  emoluments 
assigned  [55]  as  well  to  the  Vicar-Apostolic  as  to  others  who  perform  the  ministry 
of  the  Cliurch,  according  to  the  taxation  which  was  imposed  Ijefore  the  year 
1810,  and  whatever  shall  remain  thereof  shall  be  laid  out  on  the  decking  and  re^ 
pairing  of  the  Church,  as  also  in  aid  of  the  infirmaries  and  poor,  some  deposit 
being  always  left  for  any  urgent  necessity. 

The  Sacred  Congregation  trusts  that  henceforth  all  will  carefully  conform  them- 
selves to  these  Rules,  which  are  delivered  for  the  good  of  religion,  peace,  and  dis- 
cipline: but  if  any  one  shall,  with  rash  attempt,  violate  them,  he  shall  be  denounced 
to  the  Sacred  Congregation,  that  he  may  be  restrained  with  deserved  punishments. 

Given  at  Rome,  from  the  House  of  the  Sacred  Congregation  for  the  Propagation 
of  the  Faith,  on  the  17th  day  of  May  1817.  L.  Cardinal  Litta,  Prefect.  C.  M. 
Pbdicixi,  Secretary. 

Letter  of  the  Cardinal  Arclibishop  of  Edessa,  the  Secretary  of  the  Congregation  de 
Propaganda  Fide,  to  the  Right  Rev.  Henry  Hughes,  Bishop  of  Heliopolis,  and 
Vicar-Apostolic  of  Gibraltar. 

Most  Illustrious  and  Right  Reverend  Sir, — This  Sacred  Congregation  has  heard 
with  no  less  surprise  than  pain,  that  the  members  of  the  so-called  Catholic  Junta  have 
proceeded  to  such  an  excess  as  to  cite  you,  their  Bishop  and  Pastor,  and  the  repre- 
sentative of  this  Apostolic  See,  before  the  civil  tribunals. 

The  Holy  See  trusts  that  the  British  authorities  and  magistrates  will  have  for 
your  dignity  a  regard  which  some  untoward  children  of  the  Catholic  Church  have 
with  such  great  scandal  refused  to  pay;  and  that,  according  to  the  tenor  of  the 
laws  and  solemn  treaties  [56]  which  have  guaranteed  protection  to  the  Catholics 
of  that  city,  they  will  defend  the  indisputable  rights  of  the  Bishop  against  the 
insolent  rebellion  of  some  misguided  individuals  belonging  to  his  flock  and  subject 
to  his  spiritual  jurisdiction. 

Moreover,  according  to  the  immutable  principles  of  the  Catholic  Church,  the 
power  which  the  mis-called  Catholic  Junta  aims  at  arrogating  to  itself,  is  an  absolute 
usurpation,  which  never  was,  nor  ever  can  be,  recognized  by  us;  and  it  is  enjoined 
and  commanded  that  you  will  prevent  their  exercise  of  any  jurisdiction;  that  you 
will  intimate  to  them  in  the  name  of  this  Sacred  Congregation,  that  they  im- 
mediately dissolve  their  body.  If  hitherto,  ignorance  of  the  canonical  prescriptions 
has  drawn  any  into  error,  more  or  less  excusable,  they  must  now  and  henceforward 
know,  that  they  cannot,  in  opposition  to  ecclesiastical  authority,  interfere  in  matters 
appertaining  to  the  Church;  and  that  they  expose  themselves  to  the  danger  of  in- 
curring the  most  severe  censures,  if  they  pertinaciously  persevere  in  warring  against 
their  Bishop,  by  appealing,  contrary  to  the  canon  law,  to  lay  tribunals,  in  matters 
which  solely  appertain  to  ecclesiastical  authorities. 

In  fine,  we  advise  you  to  sus]iend  the  payment  of  the  pensions  assigned  by  that 
Junta  from  the  funds  of  the  Church,  until  the  Sacred  Congregation  shall  have 
examined  the  merits  of  those  who  are  pensioned,  and  shall  have  decided  on  the 
justice  of  their  claims,  and  the  manner  of  providing  for  them.  As  the  question  is 
about  funds  arising  from  the  salary  given  to  ecclesiastics  by  the  Government,  and 
by  the  faithful,  to  the  clergymen  employed  in  the  sacred  ministry,  it  is  an  intolerable 
abuse  that  lay  persons  should  meddle  with  [57]  the  distribution  of  them  ;  and  should 
a  doubt  arise  about  their  administration,  recourse  should  be  had  to  the  Supreme 
ecclcsia.stical  authority,  namely,  the  Apostolic  See,  according  to  fixed  maxims  of 
the  Church.  Placing  this  before  you  as  your  guide,  I  pray  the  Lord  to  preserve 
you  many  years.  Yours,  etc.,  G.  P.  Cardinal  Fr.\nsoni,  Prefect.  J.,  Archhi^;hop 
OF  Edes.sa,  Secretary. 

This  document,   it  was  contended,  was  in  effect  the   Decree  of  the   Council  of 

222 


HUGHES  V.  PORRAL  [1842]  IV  MOORE,  68 

Pope  Gregory  XVI.,  and  bore  with  it,  all  the  authority  of  llio  Holy  See  in  si)iritual 
matters;  its  authenticity  was  proved  by  the  affidavit  of  the  Kiglit  Rev.  Dr.  Griffith, 
the  Ivonian  Catholic  Vicar-Apostolic  of  the  London  district. 

The  Appeal  now  came  on  for  hcnring,  when  the  Appellant  submitted  that  the 
Decree  of  tlie  Supreme  Court  of  Gibraltar  ought  to  be  reversed  for  the  following 
reasons : — 

1. — Because  the  questions  in  disjjute  between  the  Appellant  and  the  Kespundeuts 
are  matters  jiurely  of  ecclesiastical  regulation,  which,  according  to  the  treaties 
conceding  to  the  Roman  Catholic  inhabitants  the  free  e.\ercise  of  their  religion, 
should  be  left  to  the  decision  of  the  ecclesiastical  authorities,  who  alone,  according 
to  the  discijjline  and  canonical  institutions  of  the  Roman  Catholic  Church,  are 
empowered  to  interfere  in  such  matters. 

II. — Because  a  Court  of  Equity  has  no  jurisdiction  to  regulate  the  amount  of 
fees  to  be  paid  by  the  Roman  Catholics  in  Gibraltar,  or  in  any  British  possessions, 
to  their  clergy  for  the  administration  of  the  sacraments  and  rites  of  their  religion  ; 
all  sums  so  paid  by  the  Roman  Catholics  being  entirely  voluntary  on  the  part  of 
those  who  pay  them,  the  payment  of  which  no  [58]  Court  of  Law  or  Equity  can 
enforce,  and  consequently  has  no  power  to  regulate. 

III. — Because  the  Decree  appealed  from,  in  effect,  directs  the  Appellant  and  his 
clergy  to  demand  the  payment  of  exorbitant  fees  from  the  Roman  Catholic  popula- 
tion of  Gibraltar,  for  the  administration  of  the  sacrament,s  and  rites  of  their 
Church — fees  that  are  much  beyond  the  nxeans  of  the  Spanish  population,  and  the 
exaction  of  which  would  lead  to  the  most  serious  evils,  and  which  the  Appellant, 
as  the  Roman  Catholic  Vicar-Apostolic  of  Gibraltar,  cannot  in  conscience,  and  with- 
out violating  his  most  sacred  duties,  permit  to  be  received  by  his  clergy. 

IV. — Because  there  was  no  evidence  whatever  given  in  the  cause  below,  of  the 
election  of  any  Junta  of  Elders  of  the  Roman  Catholic  Church  of  Gibraltar,  exercis- 
ing or  claiming  to  exercise -over  the  temporalities  of  the  Church,  and  the  ecclesiastical 
functions  of  the  clergy,  the  powers  and  authority  claimed  by  the  Respondents  in 
their  Bill,  or  to  justify  the  declaration  in  the  Decree,  "  that  the  customary  rigiit 
of  such  elders  to  manage  and  administer  the  temporalities  of  the  Catholic  Church 
of  Gibraltar  ought  to  be  established;"  or  to  prove  that  any  body  of  laymen  ever 
interfered  in  the  management  of  the  tenqjoralities  of  the  Roman  Catholic  Church 
of  Gibraltar,  otherwise  than  as  a  Council  called  by  the  Vicar  to  aid  him  with  their 
assistance,  but  without  any  power  of  controlling  him. 

V. — Because,  supposing  such  a  Junta  to  have  been  legally  established  by  custom 
or  otherwise,  the  Respondents  have  given  no  evidence  whatever  that  they  are,  as 
they  allege,  the  majority  of  such  Junta;  or  that  any  of  them  were  duly  elected  or 
appointed  the  members  thereof. 

[59]  VI. — Because  evidence  was  improperly  received  in  the  Supreme  Court ; 
and  one  of  the  Respondents  was  examined  as  a  witness  in  the  cause,  and  extracts 
from  the  document  called  the  "  Book  of  Archives,"  were  admitted  without  any 
proof  whatever  of  the  authenticity  or  custody  of  that  book. 

VII. — Because  the  Respondents,  having  filed  no  replication  to  the  answer  of  the 
Appellant,  ought  not  to  have  been  allowed  to  give  any  evidence  in  opposition  thereto. 
VIII. — Because  the  Decree  directs  the  Appellant  to  pay  to  tlie  Respondent, 
Anthony  Porral,  all  sums  of  money  which  he  has  received  on  account  of  the  tem- 
poralities of  the  Church,  without  specifying  tlie  amount  to  be  paid,  and  without 
directing  any  account  to  be  taken  of  such  sums. 

IX. — Because  the  said  Decree  directs  the  Appellant  to  pay  to  the  said  Anthony 
Porral  all  the  future  fees  to  be  received  as  the  funds  of  the  Church,  and  to  put  uj) 
and  place  in  their  former  accustomed  places  within  the  body  of  the  said  Churcli 
the  said  then  tables  of  fees;  which  directions  are  contrary  to  the  practice  of  Courts 
of  Equity,  and  do  not,  under  the  circumstances  of  the  said  cause,  come  within  the 
jurisdiction  of  a  Court  of  Equity. 

The  Respondents,  on  the  other  hand,  insisted  that  the  Appeal  ought  to  be  dis- 
missed, and  the  Decree  of  the  Court  below  affirmed,  for  the  followintj-  reasons: 

I. — That  the  said  Decree  is  according  to  equity  and  justice,  upon  the  case  made 
and  proved  on  the  part  of  the  Respondents,  the  Plaintiffs,  on  the  hearing  of  the  said 
cause. 
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II. — That  tlie  rights  and  duties  of  the  Respondents,  the  Elders  of  the  said  Church, 
lire  most  beneficial,  and  [60]  tend,  in  the  highest  degree,  to  the  well-being  and  good 
o-overnment  of  the  said  Church,  and  are  established  by  a  lawful  course  of  jiro- 
ceeding,  custom,  and  usage,  time  out  of  mind,  and  acquiesced  in,  and  acted  upon, 
by  the  Vicars  of  the  said  Church. 

III. — That  the  Appellant  most  especially  has,  both  prior  and  subsc(iuent  to  his 
becoming  Vicar  of  the  said  Cliurch,  recognised  and  acted  upon  and  bound  himself 
by  the  same,  and  ought  not,  in  justice,  to  be  permitted  any  longer  to  dispute  or 
question  the  same. 

Mr.  Kindersley,  Q.C.,  Mr.  C.  P.  Cooper,  Q.C.,  and  Mr.  Addis,  for  the  Appellant ; 

and 

The  Solicitor-General  (Sir  W.  FoUett),  Mr.  Turner,  Q.C.,  Mr.  Rogers,  and  Mr. 
Hoggins,  for  the  Respondents. 

The  following  authorities  were  cited  and  referred  to  in  the  course  of  the  argu- 
ment: — Jephson  v.  Riera  (3  Knapp,  130),  Lubbock  v.  Potts  (7  East,  i49),  Campbell 
V.  Hall  (1  Cowper,  204),  Cameroti,  v.  Kyte.  (3  Knapp,  332).  1  Chalmers'  Opinions, 
177  and  181.  Corpus  Juris  Can.  b.  v.,  pt.  2,  tit.  3,  s.  42;  Jus.  Ecc.  Univer.,  I'aiid. 
Sacri.  pt.  ii.,  pi.  4,  8,  15. 

(June  20,  1842.)  Their  Lordships  during  the  argument,  intimated  an  opinion 
that  they  could  not  take  judicial  cognizance  of  the  canonical  oaths  taken  by  the 
Appellant;  that  the  question,  as  far  as  they  could  take  cognizance  of  it,  was, 
whether  he  had  received  money  in  the  form  of  fees,  and  as  incident  to  his  office  of 
Vicar-General,  which  he  was  bound  either  by  an  express  or  implied  contract  to  pay 
over,  and,  if  so,  to  whom  such  fees  were  to  be  paid  ;  that  the  taking  of  such  fees 
made  [61]  him,  in  fact,  a  receiver,  and  involved  his  liability  to  account,  which  they 
were  of  opinion  he  ought  to  do,  and  they  accordingly  varied  the  Decree  of  the 
Court  below,  by  dissolving  the  Injunction,  and  made  the  following  report  to  Her 
Majesty  in  Council :  — 

"  That  the  said  Decree  of  the  said  Supreme  Court  of  Gibraltar,  of  the  30th 
January  1841,  ought  to  be  varied,  and  that,  instead  of  being  as  it  now  is,  the  same 
ouglit  to  stand,  and  be  as  follows: — It  appearing  that,  according  to  the  usage  and 
practice  of  and  in  the  Church  of  St.  Maria  la  Coronaela,  and  the  administration 
of  the  concerns  and  affairs  thereof,  which  have  existed  and  prevailed  during  a  long 
series  of  years,  next  before  and  up  to  the  appointment  of  the  Appellant  to  the  office 
in  that  Church  now  held  by  him,  and  for  some  time  afterwards,  and  to  which  usage 
and  practice  the  Appellant,  by  accepting,  as  he  did,  such  office,  and  by  his  subse- 
quent conduct,  must  be  taken  to  have  agreed  to  confirm;  their  Lordships  are  of 
opinion  that  the  sum  of  dollars  175  11.  5.  and  the  sum  of  dollars  214.  6.  respectively, 
m  the  Appellant's  answer,  or  the  Schedule  A.  thereto  annexed,  received  by  him  for 
parochial  dues,  ought  to  be  paid  by  him  to  tlie  treasurer,  for  the  time  being,  of  the 
Cahildi,  or  body  of  elders  of  the  said  Church  for  the  time  Ijeing,  to  be  by  such 
treasurer  applied  according  to  his  duty  in  tliat  behalf;  and  it  appearing  that  the 
Respondent.  Anthony  Porral,  is  such  treasurer,  and  the  Respondents  not  desiring 
that  any  account  should  lie  taken  against  the  Appellant  in  this  suit,  or  that  in  this 
suit  any  direction  should  be  given  touching  the  Appellant's  receipts  prior  to  the  8th 
November  1840,  or  the  receijits  (if  any)  subsequent  to,  or  not  included  in,  the 
accounts  contained  in  the  said  Schedule  A.  ;  and  it  not  appearing  to  be  [62]  neces- 
sary to  the  protection  of  any  right  belonging  to,  or  claimed  by,  the  Respondents, 
that  the  Injunction  granted  in  November  1840  should  be  continued, — their  Lord- 
ships are  further  of  opinion,  that  tlie  Injunction  ought  to  he  dissolved,  without  pre- 
judice to  any  question  of  right  between  the  parties,  and  that  the  Appellant  ought  to 
pay,  within  three  months,  to  the  Respondent,  Anthony  Porral,  as  such  treasurer  as 
aforesaid,  the  said  two  several  sums  of  dollars  175  11.  5  and  dollars  214.  6.,  to  be 
by  him  applied  according  to  the  duties  of  his  office  of  treasurer,  and  that  the  said 
Appellant  ought  to  pay  to  the  Respondents  the  costs  of  this  suit  up  to  the  Decree  of 
January  181 1,  inclusive,  to  be  taxed  by  the  Master  of  the  Court  Mow,  if  the  parties 
differ;  and  their  Lordships  do  direct  that  the  parties  do  respectively  bear  their 
own  costs  of  all  subsequent  iiroceedings,  to  the  present  time  inclusive.  And  their 
Lordships  arc  of  opinion,  that  any  of  tlie  parties  sliould  l)c  at  libertv  to  apply  to  the 
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said  Supreme  Court  at  Giljraltar  touching  the  Receiver  that  has  been  uijpointed,  or 
otlierwise,  consistently  with  this  Report,  in  case  Her  Majesty  should  be  pleased  to 
approve  the  same,  and  to  order  as  is  herein  recommended ;  and  such  order  of 
approval  on  this  Report  is  to  be  without  prejudice  to  any  question  as  to  the  right 
of  the  sum  of  dollars  23.  7.  and  the  sum  of  dollars  8.  1.  12.  for  alms  respectively  in  the 
said  schedule  mentioned,  or  either  of  them,  and  without  jtrejudice  to  any  future 
pi'oceedintc  in  respect  (jf  any  receij)ts  l)y  (he  Ajijiellant  subsequent  to  the  year  18-10, 
if  ;uiy." 

This  Report  being  approved  liy  Her  Majesty  in  Council,  an  Order  in  accordance 
tlierewith  was  drawn  up. 

[Mews'  nig.  tit.  COLONY,  HI.  Appeals  f(j  Privy  Councii.,  1.  4.  6.  g.] 


[63]  0\  APPEAL  FROM  THE  SUPREME  COVRT  OF  THE  ISLAND  OF 

NEWFOUNDLAND. 

EDWARD    KIELLEY. — A ppellajU :  WILLIAM   CARSON,   JOHN   KENT,   and 
Othera,~Respondents  *  [Jan.  4,  5,  and  6,  1841  ;  May  23,  1842]. 

The  House  of  Assembly  of  tlir  Island  of  Newfoundland  does  not  possess,  as  a 
legal  incident,  the  power  of  arrest,  with  a  view  of  adjudication  on  a  contempt 
committed  out  of  the  House;  but  only  such  powers  as  are  reasonably  neces- 
sary for  tlie  proper  e.vercise  of  its  functions  and  duties  as  a  local  legislature 
[4  Moo.  P.C.  84,  86,  88]. 

SeiJihle. — The  House  of  Commons  possess  this  power  only  by  virtue  of  ancient 
usage  and  prescription  ;  the  lex  et  coiuuetudo  padiainenti  [4  Moo.  P.C.  89]. 

Se?nhle. — The  Crown,  by  it  prerogative,  can  create  a  Legislative  Assembly  in  a 
settled  Colony,  subordinate  to  Parliament,  but  with  supreme  power  within 
the  limits  of  the  Colony  for  the  government  of  its  inhabitants ;  but 

Quere. — Whether  it  can  bestow  upon  it  an  authority,  viz.,  that  of  committing 
for  contempt,  not  incidental  to  it  by  law  [4  Moo.  P.C.  86]. 

The  principles  of  Beanmont  v.  Barrett  (1  Moore's  P.C.  Cases,  59)  and  Burdett  v. 
Ahhott  (14  East,  137)  e.xamined  [4  Moo.  P.C.  91,  92]. 

This  was  an  appeal  from  the  Supreme  Court  of  Judicature  of  Newfoundland, 
upon  a  judgment  on  demurrer,  pronounced  on  the  29th  of  December  1838,  in  an 
action  brought  by  the  Appellant  against  the  Respondent,  for  assault,  battery,  and 
false  imprisonment. 

The  Appellant  was  the  district  surgeon  and  manager  of  the  Hospital  in  Saint 
John's  town,  the  capital  of  Newfoundland.  The  Respondent,  John  Kent,  was  a 
memlier  of  the  House  of  Assemblv  of  Newfoundland,  and,  in  his  place  in  the  House, 
had  made  some  animadversions  on  the  management  of  tlie  Hospital. 

On  the  6tli  of  August  1838,  Kent  reported  to  the  [64]  House  of  Assembly  that 
the  Appellant  had  been  guilty  of  a  contempt,  having  reproaclied  him  in  gross  and 
threatening  language  for  tlie  observations  he  had  made,  adding,  "  your  privilege 
shall  not  protect  you."  The  House  immediately  referred  the  consideration  of  Mr. 
Kent's  complaint  to  a  Committee  of  Privileges,  before  whom  evidence  as  to  the 
alleged  breach  of  privilege  was  taken,  and  the  House,  upon  their  report,  voted  the 
Appellant  guilty  of  a  lireach  of  the  privileges  of  the  House  of  Assembly,  which,  if 
passed  unnoticed,  would  be  a  sufficient  cause  for  deterring  a  member  from  acting 
with  that  independent  conduct  necessary  for  every  Assemlily,  and  ordered  that  the 

*   Present :    The  Lord  Chancellor  [Lord  Lyndhurst],  Lord  Brougham,  Lord  Den- 
man.  Lord  Abinger,  Lord  Cottenham,  Lord  Campbell,  The  Vice-Chancellor  of  Eng- 
land [Sir  Lancelot  Shadwell],  the  Lord  Chief  Justice  of  the  Common  Pleas  [Sir  N.  C. 
Tindal],  Mr.  Baron  Parke.  Mr.  Justice  Erskine,  and  the  Ri<j;ht  Hon.  Dr.  Lushington. 
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Speaker  do  issue  his  warrant  to  tlie  Serjeant-at-Arms,  to  bring  the  Appellant  to  the 
Bar  of  the  House,  to  be  dealt  with  according  to  the  pleasure  of  the  House. 

The  Appellant  was  accordingly  arrested,  and  on  the  following  day,  the  7th  of 
August,  brought  to  the  bar  of  the  House,  where  the  Respondent,  William  Carson, 
the  Speaker  of  the  House  of  Assemlsly,  read  to  him  the  resolution,  which  declared  his 
conduct  to  the  Respondent,  Kent,  to  be  a  Ijreach  of  privilege,  and  required  him  to 
explain.  The  Appellant,  it  appeared,  instead  of  explaining  his  conduct,  made  use 
of  violent  language  towards  Mr.  Kent,  who  was  then  in  his  place  in  the  House  ;  and 
the  House  thereupon  directed  him  to  withdraw,  in  the  custody  of  the  Serjeant>at- 
Arms.  The  House  then  resolved,  that  such  conduct  was  a  grievous  aggravation 
and  iteration  of  the  contempt  offered  to  the  House  by  the  Appellant,  and  directed 
that  he  should  continue  in  the  custody  of  the  Serjeant-at-Arms  until  further  order 
from  the  House.  On  the  9th  of  Augu.st  the  House  resolved  that  the  Appellant  should 
again  be  brought  to  their  Bar,  and  that  he  [65]  should  be  required  to  apologize  for 
the  breach  of  privilege  of  which  he  had  been  guilty.  The  Appellant* was  accordingly 
placed  at  the  bar,  but  he  refused  to  make  an  apology.  The  House  thereupon  passed 
a  resolution  that  he  should  be  committed  to  the  gaol  of  Saint  John's,  and  ordered 
the  Speaker  to  make  out  the  necessary  warrants  to  the  Sheriff  and  the  Gaoler,  which 
was  done,  and  the  Appellant  was  committed  thereon. 

The  Appellant  was  brought  up,  on  the  10th  of  August,  under  a  writ  of  habeas 
corpus,  before  one  of  the  Judges  of  the  Supreme  Court,  and  discharged  [see  Printed 
Cases  in  Privy  Council  Appeals,  Appx.  C.]. 

In  consequence  of  this  commitment  and  imprisonment,  the  Appellant,  in 
Michaelmas  term  1838,  brought  an  action  of  trespass  and  false  imprisonment,  in 
the  Supreme  Court  of  the  Island,  against  the  Respondent  Carson,  the  Speaker,  and 
Walsh  the  messenger,  and  Kent  and  others,  members  of  the  House  of  Assembly. 
The  declaration  consisted  of  four  counts.  The  first  count  was  for  breaking  and 
entering  the  Plaintiff's  dwelling-house  on  the  6th  of  August,  and  seizing  and  im- 
prisoning him,  for  the  space  of  four  days.  The  third  count  was  for  assaulting  and 
imprisoning  him  generally  ;   and  the  second  and  fourth  counts,  were  for  the  battery. 

The  Respondent,  Carson,  pleaded,  first,  the  general  issue,  and,  secondly,  a  special 
justification,  as  Member  and  Speaker  of  the  House  of  Assembly,  and  set  forth  the 
circumstances,  above-mentioned,  and  the  several  resolutions  of  the  House  of 
Assembly,  in  obedience  to  which,  he  averred  he  had  acted. 

Similar  pleas  were  put  in  by  the  other  Respondents. 

To  these  special  pleas  by  Carson,  as  well  as  by  the  other  Respondents,  the  Appel- 
lant demurred.  The  [66]  Respondents  having  joined  to  the  demurrers,  they  were 
argued  before  the  Supreme  Court,  which  held  them  to  be  sufficient  in  law,  and 
directed  judgment  to  be  entered  up  for  the  Defendants  [Printed  Cases  uhi  sup. 
Apps.  G.,  and  Appx.  to  Respondents'  Case,  Nos.  4  and  5]. 

From  this  judgment,  the  present  Appeal  was  brought,  which  now  came  on  for 
argument  (Jan.  1,  5,  and  6,  1841*). 

Mr.  Pemberton,  Q.C.,  and  Mr.  Henderson,  for  the  Appellant. — The  question  now 
before  your  Lordships  is  of  great  magnitude,  involving  the  liberty  of  the  subject  in 
the  Colonies.  Three  points  are  raised  by  this  Appeal :  First,  whether  the  House  of 
Assembly  of  Newfoundland  had  power  to  commit  for  a  breach  of  privilege,  as  inci- 
dent to  the  House  as  a  legislative  body  :  secondly,  supposing  such  power  to  exist, 
whether  it  has  been  rightly  exercised  in  this  instance  ;  and,  lastly,  whether  the  pleas 
contain  a  complete  justification  to  the  action.  Now  we  contend,  first,  that  the 
House  of  Assembly  does  not  possess,  by  any  law,  the  power  of  arresting  and  imprison- 
ing for  breaches  of  privilege  ;  and  even  supposing  such  power  to  exist,  we  submit 
that  it  can  only  be  exercised  against  its  own  members,  and  not  against  strangers  for 
alleged  contempts  committed  out  of  doors.  The  first  consideration  arises  out  of 
the  known  distinction  between  conquered  and  settled  colonies.  Bltinlnrd  v  Galdy 
(2  Salk.  411),  Cnmphen  v.  Hall  (20  State  Trials,  2.39).  In  the  former,  the  power  of 
the  Crown  is  paramount ;  in  the  latter,  the  Colonists  carry  with  them  the  laws  of 
their  native  land,  and  whatever  difference  of  opinion  there  may  be  with  [67]  re- 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  [Sir  Lancelot  Shadwcll],  Mr. 
Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushinston. 
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spect  to  the  introductiou  of  some  of  tliose  laws,  the  right  of  cxeinlitiun  from  personal 
violence,  by  any  authority,  but  that  of  the  law,  is  clear  and  undoubted.  "  No  man 
shall  l>e  imprisoned  but  by  the  lawful  judj^ment  of  iiis  peers,  or  by  the  law  of  the 
lauds  "  (Magna  Charta,  and  see  2S  Ed.  III.  c,  :3),  is  the  great  charter  of  liberty,  ap- 
jilicable  alike  to  Colonists  as  to  Englishmen. 

It  is  necessary  in  the  first  instance  to  ascertain  the  powers  of  the  House  of 
Assembly.     Newfoundland,  is  one  of  the  earliest  of  our  Colonies,  it  is  a  dependency 
of  the  Crown  of  England,  by  right  of  occupancy.     Pos.session  was  taken  in  the  year 
1583,  when  the  laws  of  England  were  introduced,  and  iimong.st  them,  freedom  from 
personal  violence,  and  continued  in  force,  without  alteration,  down  to  the  year  1832. 
In  that  year,  the  present  Legislative  Assembly  was  constituted  by  Letters  Patent  from 
llie  Crown,  to  the  Governor,  authorising  him  to  convoke  a  Legislative  Assembly  for 
the   Island,  to  consist  of   fifteen   members.     The  qualification   and   method   of  the 
election  of  its  members  were  regulated  by  a  Proclamation  of  the  Crown,  of  the  26th 
of  July  1832  [see  Printed  Cases  lobi-  sup.  App.x.  to  Respondents'  Case,  No.  2].     Pre- 
vious to  this  period  the  sole  power  of  making  laws  for  the  Government  of  Newfound- 
land, was  in  the  Legislature  of  this  country.     Any  law,  custom  or  usage  for  the 
ju.stification  of  the  act  now  complained  of,  has  existed  therefore,   only,  since  the 
year  1832.     It  is  attempted  to  support  this  privilege  of  committing  for  contempt, 
liy  analogy  between  the  House  of  Commons  and  this  Colonial  Assembly.     No  such 
analogy  exists.     The  House  of  Commons  possess  the  power  of  commitment  as  part 
of  the  lex  et  ronsiiefudo  parliamenti.     In  Coke's  -ith  Institute,  15,  it  is  laid  dow'n 
that  matters  of  Parliament,  are  not  to  be  decided  by  the  Common  [68]  Laws,  but 
secundum  lei/cni  et  connuetudinem  parliamenli.     The  same  doctrine  is  stated  in  3 
Hawkins  P.C,  book  2,  c.  15,  s.  73,  and  by  Blackstone,  1  Com.  161.     It  is  momstrous 
to  sujipose  for  an  in.stant,  that  there  can  be  a  lex  et  consuetndo  of  an  Assembly  like 
Newfoundland,  whose  constitution  existed  only  since  1832.     The  principles  on  which 
the  English  Parliament  rests  its  rights  and  privileges  cannot  be  extended  to  Colo- 
nial Assemblies.     Their  constitutions  necessarily  differ.     Colonial  Assemblies  de- 
rive their  powers  from  the  Crown,  and  are  regulated  by  their  respective  charters. 
Parliament  stands  on   its  own  laws,  the  lex  et  coruuetudo  parliameiiti,  which  are 
founded  on  precedents  and  immemorial  usage.     The  Crown  has  no  power,  by  virtue 
of  its  prerogative,  to  confer  on  the  Legislative  Assembly  such  powers  as  are  po.s- 
sessed  by  the  House  of  Commons,  for  it  does  not  possess  such  authority  itself.     The 
only  grounds  on  which  the  power  of  committal  is  exercised  by  the  House  of  Commons, 
are  thus  stated  by  Lord  Ellenborough,  C.J.,  in  Burdett  v.  Ahhoit  (14  East,  136): 
"  The  privileges  that  belong  to  them  seem  at  all  times  to  have  been,  and  necessarily 
must  lie.   inherent  in  them:    independent  of  any  precedent,  it  was  necessary  that 
they  should  have  complete  personal  security,  to  enable  them  freely  to  meet  for  the 
]iurposo  of  discharging  their  important  functions,  and  also  that  they  should  have  the 
right  of  self-protection."     And  again,  "  The  right  of  .self-protection  implies,  as  a 
consequence,  the  right  to  use  the  necessary  means  for  rendering  such  protection 
effectual.     Independently,  therefore,  of  any  precedent  or  recognized  practice  on  the 
subject,  such  a  body  must  a  priori  be-armed  with  a  competent  authority  to  enforce 
the  free  and  independent  exercise  of  its  own  [69]  proper  functions,  w-hatever  those 
functions  might  be.     On  this  ground  it  has  been,  I  believe,  very  generally  admitted 
in  argument  that  the  House  of  Commons  must  be,  and  is,  authorized  to  remove  any 
inmiediate  ob.struction  to  the  due  course  of   its  own  proceedings.     But  this  mere 
power  of  removing  actual  impediments  to  its  proceedings  would  not  be  sufficient  for 
the  purposes  of  its  full  and  effectual  protection;   it  must  also  have  the  power  of  pro- 
tecting itself  from  insult  and  indignity,  when  offered,  by  punishing  those  who  offer 
it:"  and  tlie  learned  Judge  goes  on  again  to  say,  "  Would  it  consist  with  the  dignity 
of  such  bodies,  or,  what  is  more,  with  the  immediate  and  effectual  exercise  of  tlieir 
important  functions,  that  they  should  wait  the  comparative  tardy  result  of  a  pro- 
secution, for  the  vindication  of  their  privileges  from  wrong  and  insult  1     The  neces- 
sity of  the  case  would,  therefore,  upon  principles  of  natural  reason,  seem  to  require 
that  such  bodies  constituted  for  such  purposes,  and  exercising  the  functions  as  they 
do,  should  possess  the  powers  which  the  history  of  the  earliest  times  shows  that  they 
in  fact  possessed  and  used."     The  House  of  Commons  possess  this  power  as  a  Court 
of   Judicature,   Coke's  4th  Inst.    23 ;  as  part  of  the   High   Court  of   Parliament, 
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the  aula  reijia.  After  the  seimratiou  of  the  legislative  Ijody  into  two  distinct 
houses,  each  retained,  to  this  extent,  at  lea-st,  the  power  that  was  common  to  both, 
and  this  power  has  been  recognized  at  an  early  period,  confirmed  by  the  highest 
authorities,  sanctioned  by  unvarying  usage,  and  recognized  by  Acts  of  Parliament. 
The  question,  whenever  the  privileges  of  the  Connnons  have  been  disputed,  has 
always  been,  whetlier  the  particular  act  was  justified  or  not,  by  the  lex  et  consuetudo 
parliainenti.  Is  the  House  of  Assembly  of  Newfoundland  a  Court  of  Justicel  Cer- 
tainly not.  Lord  [70]  Ellenborough  expressly  puts  the  right  of  arrest  upon  the 
ground  that  Parliament  was  part  of  High  Court  of  Judicature  (li  East,  1,  36-7),  and 
that  although  that  character  was  now  divided  by  the  two  Houses,  and  exercised  in 
fact  by  but  one,  yet  that  it  was  only  as  a  Court  that  it  was  originally  so  possessed. 
Mr.  Justice  Bayley  also  held  the  privilege  as  an  incident  to  a  High  Court  of  Judica- 
ture {ih.  159).  Then  if  the  House  of  Assembly  at  Newfoundland,  is  not  a  Judicial 
Assembly,  it  is  impossible  to  apprehend  upon  what  ground,  the  proposition  that  the 
privilege  here  claimed,  is  incident  to  it,  rests.  If  it  existed  in  the  House  of 
Assembly  since  18.52,  it  must  have  formerly  existed  in  the  Council.  If  the  Crown 
had  the  power  of  constituting  the  Council  as  it  pleased,  and  of  assigning  the  number 
of  the  Legislative  Assemlil_y,  it  could  also  make  a  Council  with  all  these  powers  with- 
out a  House  of  Assembly.  Such  a  position  might  lead  to  the  exercise  of  the  most 
frightful  tyranny,  for  the  Council,  consisting  of  a  few  individuals,  might  commit 
any  one  who,  in  their  opinion,  was  guilty  of  any  offence,  or,  hy  suspending  any  mem- 
ber of  their  body,  introduce  a  more  pliant  one  in  his  stead.  How  could  the  Crown 
delegate  to  an  Assembl}^  like  that  of  Newfoundland  such  powers  as  it  does  not  itself 
possess?  The  Crown  may,  no  doubt,  incorporate  a  body  of  persons  in  the  Colonies, 
or  at  home,  and  invest  them  with  power  to  legislate  for  themselves  ;  hut  in  doing 
so,  it  can  give  them  no  power  to  commit  and  imprison  for  contempt.  Indeed,  there 
exists  no  necessity  for  such  power  in  an  Assembly  of  this  nature.  It  has  not  supreme 
power  even  in  the  Colony,  for  its  acts  are  liable  to  disallowance  by  the  Crown.  No 
assembly  has  supreme  power  but  the  Imperial  Parliament.  The  [71]  East  India 
Company  possessing  legislative  powers  over  a  territory  more  vast  than  our  House 
of  Commons,  has  not  such  a  power.  The  Corporation  of  the  City  of  London  has  no 
such  power.  There  are  only  two  instances  of  such  a  pow-er,  namely,  the  House  of 
Commons  and  the  Courts  of  Justice.  Beaumont  v.  Barrett  (1  Moore's  P.C.  Cases, 
59)  is  the  only  authority  which  can  be  cited  on  the  other  side.  That  was  an  Appeal 
from  a  judgment  of  the  Court  of  Error  at  Jamaica,  affirming  a  judgment  of  the 
Supreme  Court,  overruling  the  general  demurrers  of  the  Appellant,  to  the 
pleas  of  justification  pleaded  by  the  Respondent,  to  an  action  of  trespass 
and  false  imprisonment,  bi'ought  against  them  by  the  Appellant,  such  imprison- 
ment having  taken  place  for  a  libel  which  had  been  resolved  bj'  the  House  of  As- 
sembly to  be  a  breach  of  the  privileges  of  the  House.  In  delivering  the  judgment  of 
their  LordsJiips,  Mr.  Baron  Parke  said  {ih.  70),  "  Without  adverting  for  the  present 
to  what  has  been  done  by  the  Assembly  from  the  time  its  constitution  was  given  to  it 
in  the  year  1680,  or  relying  upon  the  precedents  laid  before  us,  it  would  appear  I 
think  to  be  inherent  in  every  Assembly  that  possesses  a  supreme  legislative  authority, 
to  have  the  power  of  punishing  contempts  ;  and  not  only  such  as  are  a  direct  ob- 
struction to  its  due  coui-se  of  proceeding,  but  such  also  as  have  a  tendency  indirectly 
to  produce  .such  an  obstruction,  in  the  same  way  as  Courts  of  Record  may  not  only 
remove  or  punish  persons  who  actually  are  interrupting  their  functions,  but  may 
also  repress  those  who  indirectly  impede  the  administration  of  ju.stice  by  disparag- 
ing and  weakening  their  authority:"  and  after  adverting  to,  and  quoting  the 
language  of  Lord  Ellen-[72]-borough  in  Burdett  v.  Abbott  (14  East,  1-37),  the  learned 
Judge  proceeds,  ''  Now  if  we  apply  that  principle  to  the  Legislative  body  which  ap- 
pears to  ]iossess  supreme  legislative  authority  over  the  whole  of  the  island  and  its 
dependencies,  we  must  in  like  manner  say  that  they  have  incidentally  the  power, 
not  only  of  punishing  direct  impediments  to  their  proceedings,  but  indirect  ob- 
structions, such  as  are  caused  by  libels  reflecting  on  their  conduct,  and  tending  to 
bring  their  authority  into  contempt,  and  that  independently  of  any  precedent  for 
its  exercise.  But  if  we  look  into  the  authorities  adduced  in  this  case,  we  shall  see 
that  this  power  has  been  exercised  without  dispute,  so  far  as  relates  to-  the  im- 
prisonment of  persons  for  contempt,  from  that  period  (1680)  down  to  the  present 
day:  "  and  after  citing  the  precedents  produced  from  the  year  1686  to  1709,  of  the 
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exercise  of  the  authority  by  the  House  of  Assembly  and  the  Act  of  the  Colonial  Legis- 
lature, 1  Geo.  XL,  c.  1,  passed  in  1728,  wliich  directed  that  "  all  laws  and  statutes  of 
England  as  liave  been  at  any  time  esteemed,  intrudueed,  and  accepted,  or  received, 
as  laws  in  the  island,  should,  and  were  thereby  declared  to  be,  and  continue,  laws  of 
Her  Majesty's  Island  of  Jamaica  for  ever,"  observed  that,  "  on  this  the  legality  of  the 
power  in  tiuestion  mijiht  be  supported,  if  it  did  not  lielong  to  the  Assembly,  as  we 
tliink  it  did  liy  law,  as  a  necessary  incident  to  its  legislative  authority."  The  deci- 
sion in  that  case  may  be  supported  upon  the  ground  of  usage  since  the  year  1680. 
It  cannot  affect  or  govern  the  present  case.  The  course  adopted  to  justify  the 
claim  made  here,  has  Iteen  to  refer  to  instances  of  the  exercise  of  a  similar  power  by 
other  Houses  of  Assembly.  Precedents  have  been  brouglit  forward  from  the  Jour- 
nals of  the  [73]  Houses  of  Assembly  of  Barbadoes,  Antigua,  Montserrat,  the  Baha- 
mas, Nova  Scotia,  New  Brunswick,  and  Prince  Edward's  Island  (these  precedents 
were  printed  in  a  Supplemental  Appendix  [Printed  Cases  in  Privy  Council  Ap- 
peals]). The  earliest  period  of  the  exercise  of  this  power  by  any  of  these  bodies 
was  by  the  House  of  Assembly  of  Prince  Edward's  Island,  in  the  year  1812.  Bar- 
badoes was  founded  in  the  yeav  161:9,  but  the  first  instance  of  the  exercise  of  this 
power  by  the  Assembly  is  in  1821.  If  the  power  of  committal  existed  as  a  necessary 
incident  to  the  House  of  Assembly  from  1619,  how  came  it  that  it  was  never  exer- 
cised till  1821?  With  respect  to  Antigua,  tliat  colony  was  settled  in  1631,  but  no 
instance  of  committal  for  contempt  could  be  found  till  1819,  and  that  was  against  a 
memljer  of  the  House  of  Assembly.  In  Montserrat,  there  was  no  instance  of  com- 
mittal of  a  person  who  did  not  appear  to  be  a  member  of  the  House.  In  Nova  Scotia, 
the  earliest  instance  was  in  1818,  and  in  New  Brunswick  in  1832.  But  the  usage 
in  one  colony,  even  if  it  existed,  is  no  authority  for  the  power  being  in  another. 
If  the  doctrine  in  Beaumont  v.  Barrett  [1  Moo.  P.C.  69]  is  to  be  applied,  the  power  is 
just  as  incident  to  the  Council  composed  of  three  persons,  as  the  whole  Legislative 
Assend.ily. 

II.  The  mode  in  which  this  supposed  right  has  been  exercised. — The  whole  pro- 
ceedings were  irregular.  The  Appellant  was  taken  into  custody  without  being 
summoned,  and  convicted  without  being  heard,  or  the  deposition  of  a  single  witness 
taken  on  oath.  It  appears  that  a  Committee  of  the  House  of  Assembly  having  re- 
solved, on  the  complaint  of  one  of  its  members,  that  a  breach  of  privilege  was  com- 
mitted, ordered  the  individual  so  transgressing  into  custody,  kept  him  in  cust^jdy 
for  two  days,  ordered  him  to  be  l;rought  to  the  Bar  of  the  House  to  make  an  apology, 
and,  this  [74]  latter  command  not  being  complied  with,  directed  that  he  should  be 
committed  until  such  apology  was  made.  There  was  no  adjudication.  The  warrant 
was  not  under  seal,  and  does  not  record  that  any  adjudication  or  conviction  had 
taken  place;  and  moreover,  it  contains  matter  not  justified  by  the  previous  proceed- 
ings. When  the  Appellant  was  brought  to  the  Bar  of  the  House  of  Assembly,  he  was 
detained  two  days,  though  the  warrant  on  which  he  appeared  was  spent,  and  a 
resolution  of  the  House  for  detaining  him  until  he  made  an  apology  was  no  more 
operative  than  a  judgment  of  a  Common  Law  Court  would  be  without  a  writ. 
Supposing  the  power  of  commitment  to  exist,  the  manner  of  exercising  it  in  the 
present  instance  was  illegal,  and  contrary  to  every  principle  of  natural  justice  and 
positive  law.  Neither  can  the  second  warrant  be  sustained — it  is  bad  in  law  on  two 
grounds ;  first,  it  does  not  follow  the  resolution  of  the  House  ;  and,  secondly,  accord- 
ing to  law,  it  is  void,  being  for  an  indefinite  period.  Burdett  v.  Abbott  (H  East. 
149-50),  Stockdale  v.  Hanmrd  (9  Add.  and  Ell.  1),  and  the  authorities  there  cited, 
show  the  extent  to  which  this  power  can  be  exerei.sed.  Privileges  of  the  House  of 
Commons  are  as  much  a  part  of  the  law  of  the  land  as  the  Statute,  Ecclesiastical,  or 
Admiralty  laws — all  of  which  are  noticed  and  determined  Ijy  Courts  of  Common  Law. 

III.  The  plea  is  no  justification. — The  rule  of  law  is  that  the  plea  must  justify 
the  act  complained  of.  Gregory  v.  Hill  (8  Term.  299),  Buiipa  v.  Maya  (1  Saunders, 
286,  Note),  Hmith  v.  Niclioll  (5  Bing.  N.C.  208;  S.C.  7  Scott,  147),  Greene  v.  Jones 
(1  Saunders,  297).  The  judgment  complained  of  must  fail,  even  on  this  ground  of 
objection.  [75]  The  pleas  are  bad,  as  they  purport  to  justify  without  confessing  a 
battery. 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Fleming,  for  the  Respondents. 

I.  The  power  of  committal  for  a  violation  of  privilege  is  necessarily  inherent  in 
every  Legislative  Assembly.     Beavmont  v.  Barrett  [1  Moo.  P.C.  59].     Such  authority 
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is  absolutely  essential,  as  well  for  the  due  exercise  of  the  functions  of  a  Legislative 
body,  as  for  enabling  those  who  compose  it,  efficiently  and  independently  to  perform 
the  duties   imposed   upon  them.     It  is  an   essential   incident   to  the  constitutional 
functions  of  a  House  of  Assembly.     The  House  of  Assembly  of  Newfoundland  is  a 
Legislative  body  convoked  by  Commission  and  instructions  from  the  Crown.     They 
have  the  power  of  making  local  ordinances  not  repugnant  to  the  law  of  England 
(1  Blackstone,  Com.  108).     It  cannot  be  disputed  that  the  Crown  has  the  power  of 
creating  a  local  jurisdiction,  Duttun  v.  Howell  (Showers,  Par.  C.  24),  or  of  following 
its  subjects,  by  granting  a  local  Legislature   in   the  country  to  which  they  have 
emigrated,  which  should  exercise  supreme  authority  so  far  as  is  consistent  with  their 
dependence  on  tlie  mother  country.     We  admit,  the  argument  of  the  Appellant,  that 
English  settlers  carry  with  them  their  rights  according  to  the  English  Law,  varied 
only  by  local  circum.stances.     They  have,  as  a  consequence,  the  right  to  Courts  of 
Justice  for  the  purpose  of  administering  the  law,  and  it  cannot  be  questioned  that 
those  Courts  have  the  same  power  of  committing  for  contempt  as  the  Courts  of 
England.     Settled  colonies  have  a  right  to  a  Legislature  ex  necessitate ;  for  Acts 
passed  in  the  mother  [76]  country  subsequently  to  the  settlement  do  not  bind  the 
colony  unless  the  colony  is  expressly  named.     As  a  colony,  therefore,  requires  new- 
laws,  it  foUows  that  it  has  a  right  to  a  Legislative  Assembly,  and  one  as  like  to  the 
Houses  of  Parliament  as  circumstances  admit.     The  Canada  Act,  (31  Geo.  III.,  c.  31,) 
which  established  the  Legislative  Assembly  there,  provided  also  for  an  hereditary 
House  and  titles  of  nobility.     It  is  true,  this  was  never  acted  upon,  but  it  shows 
that  the  intention  was  to  assimilate  it  as  nearly  as  possible  to  the  Legislative  body  in 
this  country.     This  right  to  a  Legislature,   is  an  inchoate  right  in  every  colony, 
requiring  no  Charter  or  Act  of  ParliamcTit  to  call  it  into  existence:  the  mere  will 
of  the  Sovereisfii,  expressed  in  a  letter  of  in.structions  to  the  Governor,  is  sufficient. 
As  regards  the  right  of  convoking  a  Legislative  Assembly,  no  distinction  exists  between 
a  settled  or  conquered  colony  (Cliahners'  Opinions  [1],   222-3).     No  authority  can 
be  produced  to  overrule  the  universal  principle  that  a  House  of  AssemVily  was  not 
as  powerful  in  a  settled  as  in  a  conquered  country.     It  has  been  admitted  that  this 
power  has  been  exercised  in  Jamaica,  but  then  the  Appellant's  Counsel  account  for 
that  fact  by  saying  that  it  was  not  a  privilege  incident  to  a  popular  Assembly,  but 
exercised  in  virtue  of  the  full  and  complete  Legislative  power  of  the  Crown  over  a 
conquered  country ;  but  they  should  have  gone  f urtlier,  and  shown  in  what  respect 
the  House  of  Assembly  of  Jamaica  was  gifted  with  powers  not  possessed  by  Newfound- 
land.    The  Act  of  1832  established  the  present  House  of  Assembly;  but  it  was  not  a 
new  institution — it  had  been   in  action   for   centuries  ;   its   powers  known  and   its 
attributes  settled  by  long  experience.     [77]  The  question,  then,  is  narrowed,  to  what 
are  the  incidents  of  a   General  Assembly.     In  Mr.  Burke's  account  of  European 
America  (2  Vol.  296-7),  it  is  said  that  the  first  colony  which  was  settled  was  that  of 
Virginia,  which  was  governed  at  first  by  a  President  and  Council  appointed  by  tlie 
Crown.     The  colonists  were,  however,  afterwards  "  empowered  to  elect  representatives 
for  the  several  counties  in  which  the  province  is  divided,  with  privileges  resembling 
those  of  the  House  of  Connuons  in  England."     Again,  in  Edwards'  History  of  the 
West  Indies  (2  Vol.  344),  a  work  of  considerable  reputation,  it  is  laid  down  "  that 
Provincial  Parliaments  or  Colonial  Assemblies  being  thus  established  and  recognized, 
we  shall  find  that  in  their  formation,  mode  of  proceeding,  and  extent  of  jurisdiction 
within  their  own  circle,  they  have  constantly  copied,  and  are  required  to  copy,  as 
nearly  as  circumstances  will  permit,  the  example  of  the  Parliament  of  Great  Britain.'' 
He  goes  on  further  to  say,  "  They  commit  for  contempts ;  and  the  Courts  of  Law 
have  refused,  after  soleuui  argument,  to  discharge  per.sons  committed  by  the  Speaker's 
warrant."     Now,  this  authority  to  commit  for  contempt  has  been  invariably  exercised 
liy  all  the  Colonial  Houses  of  Assembly  whenever  they  may  have  been  called  upon  to 
exercise  it.     It  does  not  rest  merely  upon  principle.     In  the  American  Archives  in 
the  course  of  printing,  by  the  order  of  tlie  Congress  (Vol.  I.  p.  1119-20,  Brit.  Mus.), 
under  the  date  of  the  year  1775,  the  Journals  of  the  House  of  Assembly  in  New  Jersey, 
«ne  Murdock  was  committed  by  the  House  for  contempt,   in  sending  a  challenge 
lo  one  of  the  members.     Another  case — that  of  Cook  and  Macnaughten — occurred 
[78]  in  Jamaica  in  1776  (2  Edwards'  Hist,  of  West  Indies,  422),  of  a  committal  for 
contempt  bv  the  House  of  Assembly.     The  powers  possessed  and  exercised  by  the 
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Houses  of  Assembly  in  the  West  Indies  liiive  been  equiilly  cujoyed  l)y  Kiniiliir  bodies  in 
whatever  colonies  they  were  erected.  The  extracts  from  the  Journals  of  the  Houses 
of  Assemblies  of  New  Brunswick,  Nova  Scotia,  and  of  Prince  Edward's  Island,  which 
are  printed  in  the  Supplemental  Appendix,  prove  the  exercise  of  the  same  authority 
by  the  Legislative  Assemldies  in  those  colonies.  Evidence  of  usage  cannot  be 
stronger  or  more  conclusive.  The  precedents  of  tlie  exercise  of  the  power  t«  commit 
in  the  colonics  are  not  numerous,  but  they  are  satisfactory.  In  ReyiiKi  v.  I'atty 
(2  Ld.  Ray,  110-9),  whicli  was  the  case  of  an  in(iuiry  by  the  Court  of  King's  Hench 
into  the  proceedings  of  the  House  of  Connuons,  Justice  Powys  says,  "  The  reason  why 
there  were  no  i)recedents  of  that  kind  was  very  obvious,  viz.,  that  it  would  be  un- 
I'easonable  to  put  tlie  Judges  upon  determining  tiie  privileges  of  the  House  of 
Comnjons,  of  wiiich  privileges  they  have  no  account  nor  any  footsteps  in  tlieir  books  : 
tiiat  the  House  of  Commons  have  the  records  of  them."  It  is  contended,  on  the  other 
side,  that  the  power  in  the  House  of  Commons  to  commit  for  contempt  is  derived 
from  the  ancient  aula  regis.  Tins  cannot  affect  our  argument ;  the  House  of 
Commons  is  no  further  a  Court  of  Justice  than  is  a  Colonial  House  of  Assembly. 
The  principle  that  the  power  of  commitment  for  contempt  is  incident  to  high 
deliberate  Assemblies,  is  fully  recognised  in  Buidett  v.  Ahhott  (14  East,  137),  Beau- 
mont v.  Barrett  (1  Moore,  P.C.  Cases,  76).  This  [79]  latter  case  was  adopted  by 
Lord  Denman  in  The  Queen  v.  Gossett  (3  Per.  and  D.  362),  and  the  same  principle 
is  recognised  in  Ferrier's  case  (1  Hats.  Pre.  56,  57),  T/ie  King  v.  Faulkner  (2  Crom. 
M.  and  R.  525).  The  whole  of  tlie  authorities  upon  this  point  are  collected  in 
Stockdale  v.  Hansard  (0  Add.  and  Ell.  1).  The  case  of  Anderson  v.  Dunn  (Wheaton, 
204,  N.S.)  was  a  commitment  by  the  Congress,  of  a  .stranger  for  contempt.  By  the 
American  Constitution,  the  Congress  have  no  power  but  that  specially  delegated 
to  it,  the  residuum  of  power  remaining  in  the  separate  Sovereign  States.  By  that 
Constitution,  power  to  arrest  and  commit  for  contempt  was  expressly  given  to  it 
over  its  members,  but  no  such  power  was  given  over  strangers  :  yet  it  was  held  in 
Anderson-  v.  Dtmn,  that  such  power  was  necessary  and  incidcTit  to  the  functions  of 
Congress.  No  act  of  Parliament  ever  gave  the  House  of  Assembly  of  Jamaica  the 
power  to  commit,  yet  they  exercised  the  power  as  being  inherent  in  the  Supreme 
Legislative  authority.  Beaumont  v.  Barrett  [1  Moo.  P.C.  59].  Burdett  v.  Ahhott 
[14  East,  137].  An  attempt,  liowever,  has  lieen  made  to  distinguish  Beaumont  v. 
Barrett  from  the  present  case,  by  reason  that  Jamaica  was  a  conquered  colony, 
and  Newfoundland  a  settled  colony.  This  objection  is  untenable.  It  has  been  ex- 
pressly held  by  Lord  Mansfield,  in  Hall  v.  CanipheU  (Cowpers,  213  :  S.C.  Lofi't,  655  ; 
20  State  Trials,  326-7),  that  Jamaica  was  not  a  conquered  colony.  That  learned 
Judge  said,  tliat  after  tlie  conquest,  and  before  the  .settlement  of  the  colony  by  the 
English,  "  all  the  Spaniards  having  left  the  island,  or  liaving  lieen  killed,  or  driven 
out  of  it,  the  first  settling  was  by  an  English  colony,  who,  under  the  authority  of 
the  King,  planted  a  vacant  island  lielonging  to  him  in  right  of  his  Crown,"  and 
[80]  that  it  was,  tlierefore,  to  be  considered  as  a  planted  colony.  It  must  be  put 
upon  the  same  footing  as  Newfoundland.  Neither  is  this  power  confined  to  Legisla- 
tive Assemblies  or  Courts  of  Law.  Justices  of  Peace  commit  for  contempt.  Cropper 
V.  Horton  (8  D.  and  R.  166),  Bennett  v.  Watson  (3  M.  and  S.  1),  Mayler  v.  Lamh  (7 
Taunt.  63).  2  Hawkins,  B.  2,  S.  3.  2  Hales,  P.C.  122.  Courts  of  Equity— IFeff ««/«(/ 
V.  Duke  of  Beaufort  (2  Russ.  and  Myl.  639),  In  the  matter  of  the  Ludlow  Charities 
(2  Myl.  and  Cr.  316) — and  tlie  Ecclesiastical  Courts — Barlee  v.  Barlee  (1  Add.  Ecc. 
Rep.  301) — not  being  Courts  of  Record,  also  commit  for  contempt.  It  is  not  denied 
that  the  House  of  Assembly,  by  its  constitution,  has  Supreme  Legislative  power  in 
the  island.  Wliy,  then,  if  it  possess  the  greater  power,  should  it  not  possess  the  less, 
and  that  one  so  nece.ssary  to  the  due  performance  of  its  duties  and  independence  of 
its  members?  The  power  in  question  is  not  likely  to  be  abused  ;  it  is  subject  to  the 
checks  of  prorogation  and  dissolution.  There  is  no  analogy  between  Corporations 
and  Legislative  Assemblies.  Corporations  have  no  power  to  preserve  their  independ- 
ence from  the  Crown;  but  Houses  of  Assembly  stand  between  the  Crown  and  the 
people,  as  the  House  of  Commons  does.  A  House  of  Assembly  cannot  perform  its 
functions  without  the  same  powers  as  tlie  House  of  Commons;  and  from  the  tenor 
of  the  Royal  instructions  (Clark's  Colonial  Law,  435)  to  the  Governor  of  Newfound- 
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land  accompanying  the  Conimissioli,  it  was  manifestly  the  intention  of  the  Crown 
to  confer  similar  powers  upon  the  House  of  Assembly. 

II.  This  power  has  been  well  exercised.  If  only  irregularly  exercised,  the 
oljjections  urged  are  of  no  weight,  [81]  because  eacli  Court  judges  of  its  own  proceed- 
ings. Was  it  meant  to  he  said  that  Ihere  was  no  jurisdiction  in  the  House  of 
Commons  to  commence  by  taking  a  party  into  custody?  It  is  true  that,  in  the 
exercise  of  their  discretion,, this  is  seldom  done;  but  that  is  not  the  question;  the 
question  is,  whether  they  have  jurisdiction  or  not.  Suppose  there  should  be  a  riot, 
or  a  disturbance,  at  the  door  of  the  House,  and  a  messenger  should  go  out  to  arrest 
the  parties,  would  it  be  necessary  that  lie  should  first  ascertain  the  names  of  the 
rioters,  and  summon  them?  No;  they  would  be  brought  in  innnediately.  If  a  con- 
tempt were  committed  in  a  Common-Law  Court,  they  would  order  the  transgressor 
into  custody  without  a  warrant  of  commitment.  King  v.  Clerk  (1  Salk.  349).  If  the 
House  have  a  right  to  conuiience  by  arrest,  it  is  only  matter  of  discretion  whether 
they  exercise  that  right  in  the  first  instance  or  not.  Courts  of  Law  could  make  a  rule, 
if  they  pleased,  that  a  party  be  attached  in  the  first  instance  without  showing  cause. 
The  Respondent  was  brougiit  up  in  custody — not  in  execution  :  the  House  resolved 
itself  into  a  committee,  that  is  equivalent  to  reporting  to  the  House.  The  warrant 
is  good.  Beaumont  v.  Btiirett  (1  Moore,  P.C.  Cases.  80).  Lord  Mansfield,  in  Burdett 
V.  Abbott  (4  Taunt.  447),  said,  on  an  objection  to  the  Speaker's  warrant,  that  it  was 
enough  if  the  warrant  stated  it  to  be  for  contempt.  In  Lord  Shaftesbury's  Cases 
(6  How.  St.  Tri.  1269,  1271;  S.C.  1  Mod.  Rep.  144),  the  warrant  was  general. 
Warrants  need  not  be  under  seal.  I'!e(j.  v.  I'aty  (2  Ld.  Ray.  1105).  Instances  are 
numerous  in  the  Journals  of  the  Houses  of  Lords  and  Commons,  of  parties  being 
obliged  to  apologise.  In  Money  v.  Leac/i  (19  How.  St.  Tri.  1002  ;  S.C.  3  Burr.  1742, 
and  1  Wm.  Bl.  554),  a  list  of  general  warrants  is  set  forth.  The  form  of  at-[82]- 
tachments  used  in  the  superior  courts  of  Westminster,  which  are  upon  mesne  process, 
are  general  (Tidd's  Pract.  Forms,  p.  63).  Admitting  that  the  last  warrant  did  not 
follow  the  resolution  of  the  House,  yet  it  is  immaterial,  as  it  was  merely  for  the 
regulation  of  their  own  proceedings.  When  the  Respondent  refused  to  make  an 
apology,  the  Speaker  did  what  he  had  a  perfect  right  to  do — directed  the  Sherifif 
to  take  him  into  custody  until  he  made  an  apology.  By  an  Act  of  Parliament  of 
Canada,  Courts  of  Ju.stice  had  the  power  to  transport  for  life.  In  the  late  case  of 
The  Canadian  prisoners  (5  Mee.  and  Wei.  32),  the  Court  trans]iorted  certain  persons 
for  fourteen  years,  to  commence  from  their  arrival  in  Van  Dienian's  Land.  Now, 
this  was  for  an  uncertain  term  ;  yet  it  was  held  that,  as  the  Court  could  transport  for 
life,  the  lesser  power  was  included  in  the  greater. 

III.  The  point  of  pleading  is  subordinate  to  the  important  point  really  at  issue. 
If  the  pleadings  are  insufficient,  why  was  not  such  objection  taken  in  the  Court 
below?  where,  if  sustained,  we  should  have  moved  to  amend. 

Mr.  Pemberton  replied. 

The  Appeal  was,  \)j  the  direction  of  their  Lordships,  re-argued  by  one  Counsel  on 
each  side  (23rd  May  1842) ;  by  Mr.  Henderson,  for  the  Appellant,  and  Mr.  M.  D. 
Hill,  Q.C.,  for  the  ResiJondent. 

In  addition  to  the  authorities  referred  to  in  the  previous  argument,  Calvin's 
Case  (Coke's  7  Rep.  [6]) ;  2  Halliburton's  History  of  Nova  Scotia,  p.  324  ;  Gordon's 
History  of  New  Jersey,  337  ;  Powmall's  History  of  the  Colonies,  p.  60  ;  Woodstock's 
Constitution  of  the  British  Colonies,  p.  141  ;  The  Commission  for  establishing  a 
Legislative  Assembly  in  Newfoundland,  26th  July  1832,  and  the  instruc-[83]-tions 
from  the  Colonial  Office  thereon  [see  Printed  Cases,  Apps.  to  Respondent's  Case,  No. 
2] ;  Clark's  Colonial  Law,  p.  435  ;  and  the  case  of  Upper  Canada,  Parliamentary 
papers,  1828, — were  cited  and  relied  upon. 

Mr.  Baron  Parke  (Jan.  11,  1843). — The  great  importance  of  the  principal  question 
in  this  case  induced  those  of  their  Lord.ships  who  heard  the  fir.st  argument,  to  request 
that  a  second  might  take  place  before  themselves  and  other  members  of  the  Judicial 
Committee.  The  case  has  been  again  argued  before  the  Lord  Chancellor,  the  Lords 
Bi'ougham,  Denman,  Abinger,  Cottenham,  and  Campbell,  the  Vice-Chancellor  of 
England,  the  Lord  Chief  Justice  of  the  Common  Pleas,  Mr.  Justice  Erskine,  the 
Riiiht  Hon.  Dr.  Lushington.  and  myself;  and  I  have  been  instructed  by  thei>-  Lord- 
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ships  to  state  tlio  reasons  for  the  advice  whicli  they  "ill  irivc  to  Hci-  Majesty  to 
reverse  the  Judniiieiit  of  the  Court  below. 

That  Jiidgiiieut  was  given  in  favour  of  the  Defendant  ui)on  a  doiiiui-rer  to 
several  .special  pleas  to  an  action  of  trespass  for  false  imprisonment,  by  which  the 
acts  complained  of  were  justified  by  the  Defendant  Carson,  as  Speaker  of  the  House 
of  Assembly  of  Newfoundland,  by  other  Defendants  as  Members  of  that  House,  and 
by  one  as  messenger  in  aid  of  the  Serjeant-at-Arms,  upon  an  arrest  and  connnitment 
for  an  alleged  breach  of  privilege  of  the  House. 

Several  objections  were  taken  of  a  formal  natvire  to  these  pleas,  which  it  is 
unnecessary  to  state,  as  the  ojjinion  of  their  Lordsliips  is  not  founded  upon  any  of 
tliose  objection.s.  The  main  question  raised  l>y  the  pleadings,  and  applying 
equally  to  the  case  of  all  the  Defendants,  was  whether  the  House  of  Assembly  had 
the  power  to  ari'est  and  bring  before  them,  with  a  view  [84]  to  punishment,  u  person 
charged  l)y  one  of  its  Members  with  having  used  insolent  language  to  him  out  of  the 
doors  of  the  House,  in  reference  to  liis  conduct  as  a  Member  of  the  Assemiih' — in  other 
words,  whether  the  House  had  tlie  power,  such  as  is  possessed  by  both  Houses  of 
Parliament  in  England,  to  adjudicate  upon  a  complaint  of  contempt  or  breach  of 
privilege.  It  is  indeed  stated  in  the  plea  of  the  Defendant  Carson,  and  that  of  the 
other  Defendants,  members  of  the  House,  that  something  occurred  which  might 
amount  to  a  contempt,  committed  in  the  face  of  the  Assembly,  by  the  use  of  the 
violent  and  threatening  words  to  one  of  the  members  then  present  in  his  place;  but 
each  plea  also  justified  the  original  arrest  of  the  Plaintiff  below  upon  a  warrant 
issued  by  the  Speaker,  founded  on  the  cijmplaint  of  a  breach  of  privilege  committed 
out  of  the  House  :  and  if  the  House  of  Assembly  had  not  a  power  to  issue  that 
warrant,  this  part  of  such  plea  is  bad  :  aiid  as  each  plea  is  entire,  the  whole  is  bad. 
The  question,  therefore,  whether  the  House  of  Assembly  could  commit  by  way  of 
punishment  for  a  contempt,  in  the  face  of  it,  does  not  arise  in  this  case. 

Their  Lordships  are  of  opinion  that  the  House  of  Assembly  did  not  possess  the 
[lower  of  arrest  with  a  view  to  adjudication  on  a  complaint  of  contempt  committed 
out  of  its  doors,  and  consequently  that  the  judgment  of  the  Court  below  must  be 
reversed. 

In  order  to  determine  this  question,  and  to  ascertain  what  the  legal  powers  of 
the  Assembly  were,  it  is  proper  to  consider  first,  under  what  circumstances  it  was 
constituted,  and  what  was  the  legal  origin  of  its  powers. 

Newfoundland  is  a  settled,  not  a  conquered  colony,  and  to  such  colony  there  is 
no  doubt  that  the  settlers  from  the  mother-country  carried  with  them  such  por-[85]- 
tion  of  its  Common  and  Statute  Law  as  was  applicable  to  their  new  situation,  and 
also  the  rights  and  immunities  of  British  subjects.  Their  descendants  liave,  on  the 
one  liand,  the  same  laws,  and  the  same  rights  (unless  they  have  been  altered  by 
Parliament) ;  and  on  the  other  iiand,  the  Crown  possesses  the  same  prerogative  and 
the  same  powers  of  Government  that  it  does  over  its  other  subjects :  nor  has  it  been 
disputed  in  the  argument  before  us,  and,  tlierefore,  we  consider  it  as  conceded,  that 
the  Sovereign  had  not  merely  the  right  of  appointing  such  magistrates  and  estal> 
lishing  such  Corporations  and  Courts  of, Justice  as  he  might  do  by  the  Common  Law 
at  home,  but  also  that  of  creating  a  local  Legislative  Assembly,  with  authority, 
subordinate  indeed  to  that  of  Parliament,  but  supreme  within  the  limits  of  the 
colony,  for  the  government  of  its  inhabitants.  This  latter  power  was  exercised  by 
the  Crown  in  favour  of  the  inhabitants  of  Newfoundland  in  the  year  1832,  by  a 
Commission  under  the  Great  Seal,  with  accompanying  instructions  from  the 
Secretary  of  State  for  the  Colonial  Department;  and  the  whole  question  resolves 
itself  into  this, — whether  this  power  of  adjudication  upon,  and  committing  for,  a 
contempt,  was  by  virtue  of  the  Conunission  and  the  in.structions  legally  given  to  the 
new  Legislative  Assembly  of  Newfoundland.  For  under  the.se  alone  can  it  liave  any 
existence,  there  being  no  usage  or  custom  to  support  the  exercise  of  any  power  what- 
ever. 

In  order  to  determine  that  question,  )ve  must  first  consider  whether  the  Crown 
did  in  this  case  invest  the  local  Legislature  with  such  a  privilege.  If  it  did.  a  further 
question  would  arise,  whether  it  had  a  power  to  do  so  by  law. 

If  that  power  was  incident  as  an  essential  attribute  [86]  to  a  Legislative 
Assembly  of  a  dependancy  of  the  British  Crown,  the  concession  on  both  sides  tliat  the 
Crown  had  a  right  to  establish  such  an  Assembly,  puts  an  end  to  the  case.  But  if  it 
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is  not  a  legal  incident,  then  it  was  liOt  conferred  on  the  Colonial  Assemlily,  unless  the 
Crown  had  authority  to  give  such  a  power  and  actually  did  give  it. 

Their  Lordships  give  no  opinion  upon  the  iiiii)ortant  question  whether,  in  a 
settled  country  such  as  Newfoundland,  the  Crown  could  by  its  prerogative,  besides 
creating  the  Legislative  Assenilily,  expressly  Ijestow  upon  it  an  authority,  not 
incidental  to  it,  of  committing  for  a  contempt — an  authority,  materially  interfering 
with  the  liberty  of  the  subject,  and  much  liable  to  abuse.  They  do  not  enter  upon 
that  question,  because  they  are  of  opinion,  upon  the  construction  of  the  Commission 
and  of  its  accompanying  document,  that  no  such  authority  was  meant  to  be  com- 
municated to  the  Legislative  Assembly  of  Newfoundland  ;  and  if  it  did  not  pass  as 
an  incident,  by  the  creation  of  such  a  body,  it  was  not  granted  at  all.  This  appears 
to  be  clear  from  the  consideration  of  the  Instruments. 

By  the  Commission  for  the  establishing  the  Legislative  Assenilily,  dated  the  26th 
July  1832,  His  late  Majesty  King  William  the  Fourth  authorized  the  Governor,  with 
the  advice  and  consent  of  the  Council  of  the  Island,  from  time  to  time,  to  summon 
and  call  General  Assemblies  of  the  freeholders  and  hou,seholders  within  the  Island, 
in  such  manner  and  form,  and  according  to  such  powers,  instructions  and  authori- 
ties as  were  granted  or  appointed  by  the  general  instructions  accompanying  the 
Commission,  or  according  to  such  further  powers,  instructions  or  authorities  as 
should  at  any  time  thereafter  be  granted  or  appointed  under  His  [87]  Majesty's 
sign  manual  and  signet,  or  Order  in  Council,  and  that  the  persons  thereupon  duly 
elected  should  take  the  oaths,  and  should  be  called,  and  declared  the  General  Assembly 
of  the  Island  of  Newfoundland  ;  and  the  Governor,  with  the  advice  and  consent  of 
the  Council  and  Assembly,  or  the  major  part  of  them  respectively,  should  have  full 
power  to  make,  constitute  and  ordain  laws,  statutes  and  ordinances  for  the  jiublic 
peace,  welfare  and  good  government  of  the  Island  and  its  dependencies,  and  the 
people  and  inhabitants  thereof,  and  such  other  as  should  resort  thereto,  which  laws, 
etc.  were  to  be  as  near  as  might  be  to  the  laws  and  statutes  of  the  LTnited  Kingdom, 
and  subject  to  the  approbation  of  His  Majesty  and  to  the  negative  voice  of  the 
Governor. 

Accompanying  this  Commission  was  a  despatch  from  Viscount  Goderich  (now 
Earl  of  Ripon)  containing  instructions  (see  Clark's  Colonial  Law,  435)  to  the 
Governor  for  the  regulation  of  his  conduct,  upon  which  some  reliance  was  placed 
on  the  argument  at  the  Bar,  as  affording  evidence  of  the  intention  of  the  Crown  to 
confer  the  power  in  question  upon  the  House  of  Assembly.  The  Commission  itself 
where  such  an  authority  would  naturally  be  expected  to  be  found  if  the  Crown  had 
intended  to  confer  it,  is  entirely  silent  upon  this  subject,  nor  does  it  grant  any  of 
the  privileges  of  the  British  Parliament  ;  and  the  terms  used  by  the  Earl  of  Ripon's 
letter  have  probalily  reference  to  the  mode  of  conducting  business  and  the  forms  of 
procedure,  which  are  to  be  assimilated  to  those  of  the  British  House  of  Connnons — 
at  all  events,  terms  so  vague  and  general  could  never  have  been  used  with  the 
intention  of  giving  the  powers  of  commitment,  and  other  privileges  of  so  important 
a  nature,  [88]  if  the  authority  of  the  Crown  was  required  to  bestow  them  by  a  special 
grant. 

The  whole  question  then  is  reduced  to  this, — whether  by  law,  the  power  of  com- 
mitting for  a  contempt,  not  in  the  presence  of  the  Assembly,  is  incident  to  every 
local  Legislature. 

The  Statute  Law  on  this  subject  being  silent,  the  Common  Law  is  to  govern  it ; 
and  what  is  the  Common. Law,  depends  upon  principle  and  precedent. 

Their  Lordships  see  no  rea.son  to  think,  that  in  the  principle  of  the  Common 
Law,  any  other  powers  are  given  them,  than  such  as  are  necessary  to  the  existence 
of  such  a  body,  and  the  proper  exercise  of  the  functions  which  it  is  intended  to 
execute.  These  powers  are  granted  liy  the  very  act  of  its  establishment,  an  act  which 
on  both  sides,  it  is  admitted,  it  was  competent  for  the  Crown  to  perform.  This  is 
the  principle  which  governs  all  legal  incidents.  "  Qiuindo  Lex  aliquid  cuiicedit, 
concedere  viditur  et  Hind,  sine  quo  res  ipsa  esse  nun  potest."  In  conformity  to  this 
principle  we  feel  no  doubt  that  such  an  Assembly  has  the  right  of  protecting  itself 
from  all  impediments  to  the  due  course  of  its  proceeding.  To  the  full  extent  of 
every  measure  which  it  may  be  really  necessary  to  adopt,  to  secure  the  free  exercise 
of  their  Legislative  functions,  they  are  justified  in  acting  by  the  principle  of  the 
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Common  Law.  But  the  power  of  |ninishiiig  any  one  for  i)a.st  misconduct  as  a  con- 
tempt of  its  authority,  and  adjudicatinj^  upon  the  fact  of  such  contempt,  and  the 
measure  of  punishment  as  a  judicial  body,  irresponsiljle  to  the  party  accused,  what- 
ever the  real  facts  may  be,  is  of  a  very  different  cliaracter,  and  l)y  no  means 
essentially  necessary  for  the  exercise  of  its  functions  by  a  local  Legislature,  whether 
representative  or  not.  [89]  All  these  functions  may  be  well  performed  without  this 
extraordinary  power,  and  with  the  aid  of  the  ordinary  tribunals  to  investigate  and 
punish  contemptuous  insults  and  interruptions. 

These  powers  certainly  do  not  exist  in  corporate  or  other  l)odies,  assembled,  with 
authority,  to  make  bye-hiws  for  the  government  of  particular  trades,  or  united 
numbers  of  individuals.  The  functions  of  a  Colonial  Legislature  are  of  a  higher 
character,  and  it  is  engaged  in  more  important  objects;  Ijut  still  there  is  no  reason 
why  it  should  possess  the  ])ower  in  question. 

It  is  said,  however,  that  tliis  power  belongs  to  the  House  of  Commons  in  England  ; 
and  this,  it  is  contended,  affords  an  autiiority  for  holding  that  it  belongs  as  a  legal 
incident,  by  the  Common  Law,  to  an  Assembly  with  analogous  functions.  But  the 
reason  why  the  House  of  Commons  has  this  power,  is  not  because  it  is  a  representative 
body  with  legislative  functions,  but  by  virtue  of  ancient  usage  and  prescription  ; 
the  lex  et  consuetudo  Farliaiiienti,  which  forms  a  part  of  the  Common  Law  of  the 
land,  and  according  to  which  the  High  Court  of  Parliament,  before  its  division, 
and  the  Houses  of  Lords  and  Commons  since,  are  invested  with  many  peculiar 
privileges,  that  of  punishing  for  contempt  being  one.  And,  besides,  this  argu- 
ment from  analogy  would  prove  too  much,  since  it  would  be  equally  available  in 
favour  of  the  assumption  by  tlie  Council  of  the  Island,  of  the  power  of  commitment 
exercised  by  the  House  of  Lords,  as  well  as  in  support  of  the  right  of  impeachment 
by  the  Assembly — a  claim  for  which  there  is  not  any  colour  of  foundation. 

Nor  can  the  power  be  said  to  he  incident  to  the  Legislative  Assemlily  by  analogy 
to  the  English  Courts  [90]  of  Record  which  po.ssess  it.  This  Assembly  is  no  Court 
of  Record,  nor  has  it  aiiy  judicial  functions  whatever;  and  it  is  to  be  remarked, 
that  all  those  bodies  which  possess  the  power  of  adjudication  upon,  and  punishing 
in  a  summary  manner,  contempts  of  their  authority,  have  judicial  functions,  and 
exercise  this  as  incident  to  those  which  they  possess,  except  only  the  House  of 
Commons,  whose  authority,  in  this  respect,   rests  upon  ancient  usage. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  principle  of  the  Common 
Law,  that  things  necessary,  pass  as  incident,  does  not  give  the  power  contended  for 
by  the  Respondents  as  an  incident  to,  and  included  in,  the  grant  of  a  subordinate 
Legislature. 

It  was  however  argued  that  in  other  colonies,  the  Legislative  Assemlilies  exercise 
the  power  of  committing  for  breach  of  privilege  without  olijection,  and  that  the 
usage  in  this  respect  was  good  evidence  that  such  power  was  an  incident  attached  bv 
the  Common  Law,  thougli  not  on  the  ground  of  necessity.  And  no  doubt  this  argu- 
ment would  have  had  much  weight,  if  there  had  been  many  Legislatures  situate 
precisely  as  tliis  is,  and  tiie  usage  to  exercise  the  power  of  committal  for  breach  of 
privilege  had  been  frequent,  and  the  acquiescence  in  its  exercise  long  and  universal, 
and  that  usage  could  have  been  explained  only  on  the  ground  tliat  the  power  was  a 
legal  incident.  But  no  such  usage  has  been  proved,  and  the  constitution  and  practice 
of  different  colonies,  and  the  prerogative  of  the  Crown  with  reference  to  that,  differ 
so  much,  that  there  is  very  little  analogy  between  them,  and  no  inference  can  safely 
be  deduced  from  the  law,  as  understood,  in  one,  to  guide  us  with  respect  to  another. 
In  some,  the  very  exercise  of  the  power,  with  the  sanction  of  the  [91]  tribunals,  and 
the  acquiescence  of  the  public  for  a  long  period  of  time,  may  raise  a  presumption 
that  the  power  has  lieen  duly  communicated  by  law.  But  in  this  case,  we  have  the 
simple  question  to  decide,  without  any  usage,  any  acquiescence,  or  any  sanction  of 
the  Courts  of  Law,  except  in  the  very  case  in  which  we  are  now  called  upon  to  affirm 
or  reverse  the  Judgment  of  the  Court  below.  It  remains  to  be  considered  how  the 
question  stands  on  express  authority  ;  and  unless  there  be  that  satisfactory  authority 
expressly  in  favour  of  the  power,  we  must  hold  that  the  Common  Law  does  not 
confer  it. 

There  is  no  decision  of  a  Court  of  Justice,  nor  other  autiiority,  in  favour  of  the 
right,  except  that  of  the  case  of  Beaumont  v.  Barrett  [1  Moo.  P.C.  59],  decided  by  the 
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Judicial  Coniinittee,  the  members  present  being  Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  myself.  Their  Lordships  do  not  consider  that 
case  as  one  by  -whicli  they  ought  to  lie  bound  on  deciding  the  present  question.  The 
opinion  of  their  Lordships,  delivered  liy  myself,  immediately  after  the  argument 
was  closed,  though  it  clearly  expressed  that  the  power  was  incidental  to  every 
Legislative  Assenjbly,  was  not  the  only  ground  on  which  that  judgment  was  rested, 
and,  therefore,  was  in  some  degree  extra-judicial;  but  besides,  it  was  stated  to  be 
and  was  founded  entirely  on  the  dictum  of  Lord  EUenlrorough  in  Burdett  v.  Ahhotf 
[14  East,  l-'57],  wliich  dictum  we  all  think  cannot  be  taken  as  an  authority  for  the 
abstract  proposition,  that  every  Legislative  body  has  the  power  of  committing  for 
contempt.  The  observation  was  made  by  his  Lordship,  with  reference  to  the 
peculiar  powers  of  Parliament,  and  ought  not,  we  all  think,  to  be  extended  any 
further. 

We  all,  therefore,  think  that  the  opinion  expressed  [92]  by  myself  in  the  case  of 
Beaumont  v.  Barrett  [1  Moo.  P.C.  59]  ought  not  to  affect  our  decision  in  the  present 
case,  and  there  being  no  other  authority  on  the  subject,  we  decide  according  to  the 
principle  of  the  Common  Law,  that  the  House  of  Assembly  have  not  the  power 
contended  for.  They  are  a  local  Legislature,  with  every  power  reasonably  necessary 
for  the  proper  exercise  of  their  functions  and  duties,  but  they  have  not  what  they 
liave  erroneously  supposed  themselves  to  possess — the  same  exclusive  privileges 
which  the  ancient  Law  of  England  has  annexed  to  the  House  of  Parliament. 

The  Judgment  will  be  reversed,  and  there  nmst  be  a  Writ  of  Inquiry  of  damages, 
unless  the  parties  can  agree  among  themselves  upon  some  sum — they  had  better  do 
that.  They  ought  to  consider  that  it  was  a  mere  question  of  right  to  be  tried,  and, 
therefore,  probably  they  will  lie  al)le  to  do  that.  All  we  can  do  is  to  remit  the 
record  back  to  the  Court  below  for  inquiry. 

[Mews"  Dig.  tit.  COLONY,  I.  (tenerai.  Principles,  6.  Lefjishiturex :  also  tit. 
PARLIAMENT,  A.  Internal  Management,  2.  Powers  of.  Followed  in  Fentoii 
v.  Hampton,  1858,  11  Moo.  P.C.  347;  and  Doyh  v.  Falconer,  1866,  L.R.  1  P.C. 
.328,  4  Moo.  P.C.  (N.S.)  203,  on  point  as  to  committal  by  Colonial  Legislature: 
and  see  Phdlips  v.  Eyre,  1870,  L.R.  6  C^.Ji.  1  ;  Forsyth's  Cas.  Const.  Law.  25  ; 
and  charge  of  Blackburn  J.  in  Re<j.  v.  Eyre,  1868,  p.  66.] 


ON  PETITION  FROM  BRITISH  GUIANA. 

In  re  Butts  *  [June  20,  1842]. 

Ex-parte. 

In  ranking  Creditors  vnider  an  execution  sale,  the  Court  of  British  Guiana 
declared  by  definitive  sentences,  the  Petitioner's  constituents'  claim  pre- 
ferential. Ajipeals  were  interposed  from  these  sentences.  Pending  the 
Appeals,  the  Petitioner  filed  a  Petition  in  British  Guiana,  praying  the  Court 
to  proceed  to  judgment  of  prae  et  concurrentiae,  and  to  award  the  monies 
to  be  paid  to  him,  sub  cautione  de  restituendo :  this  the  Court  refused.  The 
Petitioner  then  applied  ex-parte  to  Her  Majesty  in  Council,  to  reverse  the 
order  of  refusal,  and  for  an  order  upon  the  Judges  in  British  Guiana, 
directing  them  to  entertain  the  Petitioner's  application.  Held  l)y  the 
Judicial  Committee,  that  an  ex-parte  Petition,  under  such  circumstances, 
could  not  be  entertained. 

This  was  a  Petition,  presented  by  Richard  Grosvenor  Butts,  as  attorney  in  the 
colony  of  British  Guiana,  for  [93]  George  Milne  and  others.  Trustees  under  a  deed 
of  Trust  of  John  Feering  and  wife,  and  also  as  attorney  for  Roliert  James  Grant,  of 
Londoti,  creditors,  claiming  under   an  execution   sale  of   the   plantation   Vrees  en 

*  Present :  Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  the  Vice-Chancellor 
Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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Hoop,  in  the  said  colony,  praying  that  Her  Majesty  in  Cuuntil  would  reverse  the  order 
(if  the  Judges  of  the  Supreme  Court  of  liritish  (iuiaiia,  l)earing  date  the  5th 
Mareii  1842,  refusing  to  proceed  to  sentence  of  -prae.  et  ronriiirentui  («)  in  tlie  net 
proceeds  of  the  said  sale,  pending  two  apjieals  from  definitive  sentences  of  the  Court, 
wliieh  declared,  in  the  ranking  of  creditors  of  the  insolvent  plantation,  the  claims  of 
the  Petitioner  preferent  to  the  other  creditors  appealing,  and  also  praying  that  an 
order  might  issue,  directing  the  said  Judges  to  pass  such  sentence,  and  to  allow  the 
Petitioner  to  receive  the  money  which  the  sentence  might  award,  on  giving  security, 
in  the  event  of  the  sentences  in  the  matters  of  debate  being  reversed  on  appeal. 

The  Petition  alleged,  that  the  Supreme  Court  having  adjourned,  soon  after  ni.iking 
the  order  of  the  5th  March  1842,  the  Petitioner  had  no  opportunity  of  praying  the 
Court  for  leave  to  ajipeal  from  the  said  order,  nor  could  he  do  so,  I'ntil  the  ne.\t 
session  of  the  Court  in  the  month  of  May  following;  that  to  wait  for  this  would  !.e  a 
grievous  waste  of  time,  in  a  case  in  which  the  Petitioner's  constituents  nad  already 
suffered  much  from  delay,  and  where  there  did  not  ap-[94]-pear  to  be  any  need  for 
tlie  further  interference  of  tlie  Court,  inasmuch  as  there  was  no  opposing  pai'ty  to 
whom  the  order  for  appeal  could  be  intimated,  or  to  whom  security  could  be  given 
for  the  due  prosecution  of  the  appeal.  The  Petition  then  set  forth  the  ai-ticle  of  the 
ordinance  of  the  20th  May  1777,  providing  for  the  manner  of  proceeding  in  cases 
of  prafereiitice  et  concurrenfia',  and  alleged  that  the  order  made  by  the  Court  was 
not  in  conformity  therewith,  according  to  the  law  and  usages  of  the  colony. 

Mr.  Burge,  Q.C.,  for  the  Petitioner. — The  object  of  the  Petition  is  to  get  your 
Lordships  to  reverse  the  order  of  the  Supreme  Court,  refusing  to  proceed  to  sentence 
of  pr(K  et  concurrentia.  Such  a  course  would  have  been  beneficial  to  all  parties,  if  the 
money  had  been  awarded  to  the  Petitioner's  constituents,  and  paid  out  to  them  suh 
rauticne  dc  restituendo.  This  course  could  have  injured  no  one.  The  refvaal  of  the 
Judges  was  contrary  to  the  practice  of  the  Courts  laid  down  in  the  6th  article  of  the 
Hlacaat  of  20th  Mr<y  1777  («)  which  expressly  provides  for  applications  of  this  sort.  If 
thejudges  had  proceeded  to  judgment  in  pne  et  C07icurrenti(e,\ve  might  have  appealed  ; 
but  as  the  case  now  exists,  the  only  suljsta'ntial  relief  the  Petitioner  can  get,  is  for 
your  Lordsliips  [95]  to  order  and  direct  the  Judges  to  proceed  to  judgment  in  prit 
et  conriinetitia'. 

Lord  Brougham. — Their  Lordships  entertain  no  doubt  that  this  question  should 
not  be  decided  ex-parie.  You  should  have  given  notice  to  the  parties  in  British 
Guiana,  of  your  intention  to  apply  here.  This  Court  will  not  reverse  an  .order  of  a 
Colonial  Court,  without  giving  the  other  party  an  opportunity  of  appearing  and 
Ijeing  heai'd  in  opposition.  Besides  this  objection  to  your  being  heard,  your  posi'-ion 
is  most  untenable,  to  come  here  and  say,  because  you  cannot  appeal,  rhat  you  can 
petition  ex-parte,  and  get  the  same  relief.  You  cannot  in  Scotland  appeal  from  an 
interlocutor  of  the  Outer  House  to  the  House  of  Lords,  without  going,  in  the  first 
instance,  before  the  Inner  House  of  the  Court  of  Session.  What  power  uave  we  got 
over  the  Judges  of  the  Supreme  Court,  upon  your  ex-parte  Petition,  to  direct  and 
order  them  to  entertain  your  application?     We  have  no  such  jurisdiction. 

The  petition  stood  over.  No  report  was  made  by  their  Lordships  to  Her  Majesty 
in  Council. 

See  tlie  cases  In  re  Muir,  and  Jn  re  the  Assignees  of  Manning,  ante,  vol.  3  [Moo. 

(a)  As  to  the  practice  under  the  Dutch  Roman  Law  of  Judgment  of  prae  et  con- 
eurrentioe,  or  ranking  of  creditors,  see  Vander  Linden's  Institutes  of  the  Law  of 
Holland,  pp.  493,  503. 

(a)  The  6th  Article  of  the  I'lacaat  ordains  "  That  further  the  sentence  in  causa  prce 
et  conciirrentia  to  l)e  passed  by  the  Court  in  the  before-mentioned  respective  rivers 
shall  have  due  effect,  and  that  consequently  the  proceeds  of  said  estate  shall  be  dis- 
tributed, notwithstanding  revision  of  said  sentence  miglit  have  been  interjected, 
provided  the  respective  creditors,  on  receipt  of  the  monies,  give  .sufiicient  security, 
justified  by  the  Court,  for  the  restitution  of  the  money  received  by  them  by  judicium 
prce  et  concurr entice,  in  so  far  as  it  should  be  found  to  appertain  by  definitive  sentence 
in  revision." 
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P.C],  pp.  150,  154,  as  to  the  power  of  this  Court  to  issue  a  mandamus  to  Judges  of 
Colonial  Courts. 


[96]  ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

FISKE  GOODEVE  FISKE  UAEmSON— A pjiel la ?it ;  JANE  HARRISON,— 

Respondent  *  [June  22  and  July  6,  9,  1842]. 

A  party  in  contempt  for  not  obeying  a  monition,  whose  contempt  has  lieen  .signi- 
fied under  53  Geo.  III.,  c.  127,  and  a  writ  de  rontumace,  capiendo,  ex'ractod 
against  him,  is  not  precluded  from  appealing  from  the  principal  sentence, 
though  pronounced  in  petnam.  Protest  against  permission  to  appeal,  under 
such  circumstances,  overruled  [4  Moo.  P.C.  99]. 

Sentence  of  nullity  of  marriage,  causa  impotentue,  pronounced  on  confession  of 
non-consummation,  and  refusal  to  undergo  inspection  [4  Moo.  P.C.  103]. 

A  medical  certificate  of  the  competency  of  the  party  in  a  suit  iiiipotentki  causa, 
not  in  evidence  in  the  Court  l)elow,  refused  to  be  admitted  on  Appeal  [4  Moi-. 
P.C.  100]. 

This  was  originally  a  suit  for  nullity  of  marriage,  commenced  in  the  Consistory 
Court  of  London,  by  the  wife  against  the  husband,  impoteniicE  cau.sa.  The  Appellant 
(the  husband)  was  pronounced  in  contempt,  for  non-compliance  with  a  monition  to 
undergo  inspection,  and  his  contempt  was  directed  to  be  signified  pursuai^  to  the 
Stat.  53  Geo.  III.,  c.  127.  A  aigirificavit  was  accordingly  issued  to  the  Court  of 
Chancery,  and  the  writ  de  contunuice  capiendo  was  extracted:  but  the  Appellant 
having  absented  himself  from  home,  and  evaded  service  of  the  monition,  the  further 
proceedings  were  carried  on  in  poenaiii  to  the  liearing  of  the  cause,  when  a  sentence 
of  nullity  was  pronounced.  The  Appellant  appealed  from  this  sentence  to  the  Arches 
Court  of  Canterbury,  and  upon  his  petition,  an  inhibition,  citation,  and  monition 
were  decreed.  The  Respondent  appeared  under  protest,  alleging  the  matters  above- 
mentioned,  and  she  prayed  that  the  inhibition  might  l:>e  relaxed,  and  the  protest 
sustained. 

On  behalf  of  the  Appellant,  it  was  contended  tliat  all  the  proceedings  subsequent 
to  the  contempt  being  signified  were  null  and  void,  and  tliat  the  contempt  was  there- 
fore [97]  waived  ;  and  he  alleged  that  he  was  willing  to  ol5«y  all  lawful  commands 
of  the  Court. 

The  learned  Judge  of  the  Arches  Court  (Sir  Herbert  Jenner  Fust)  was  of  opinion 
that  the  Appellant  was  not  in  contempt,  when  the  sentence  was  pronounced  ;  and  that 
he  was  not  precluded  from  prosecuting  the  Appeal,  and  overruled  the  protest, 
assigning  the  Appellant  to  appear  absolutely  (reported  3  Curteis,  1).  From  this 
sentence  the  present  Appeal  was  brought. 

Dr.  Addams,  (witli  whom  was  Mr.  Hope,)  for  the  Respondent,  in  support  of  the 
Protest  (June  23). — The  sole  question  is,  whether  the  Appellant  can  be  let  in  to  appeal 
from  the  sentence  pronounced  in  poenam.,  lie  being  at  the  time  in  contempt.  It  is 
urged  on  the  other  side,  that  as  we  proceeded  by  siynificavit,  we  liave  waived  the 
contempt.  This  is  not  the  case ;  the  waiver,  if  any,  was  only  so  far  as  the  proceeding 
upon  the  sif/nificai'it,  not  as  to  the  contempt  itself.  No  instance  can  be  cited  of  a 
sentence  being  appealed  from,  which  has  been  pronounced  in  pain  of  contumacy.  In 
matrimonial  causes,  resort  is  necessary,  at  times,  to  compulsory  process  to  allow  the 
wife  alimony,  and  if  the  husljand  does  not  pay  it,  he  is  in  contempt,  and  may  be 
imprisoned.  That  however  does  not  impede  the  proceedings — the  principal  cause 
still  goe.s  on.  But  where  a  definitive  sentence,  as  in  this  instance,  has  been  pro- 
nounced in  contempt,  that  party  loses  his  right  by  his  contumacy,  to  appeal  from  such 
sentence.  He  cannot  l)e  heard  upon  any  matter,  except  as  to  clearing  his  contempt. 
[Lord  Brougham: — Your  argument  proceeds  upon  the  principle,  that  [98]  when  a 

*  Present :  The  Lord  President  (Lord  Wliarncliffe),  Ix)rd  Wynfnrd.  Lord 
Brougham,  and  the  Right  Hon.  Dr.  Lushington. 
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party  is  in  contempt,  he  must  purge  his  contempt  before  he  can  l)e  heard,  as  in  the 
Court  of  Cliancery  ;  that  however  is  only  in  the  cause  itself.  The  Judge  of  the  Court 
of  Arches  licld  that  the  contempt  was  waived  by  your  own  conduct.]  That  is,  he 
construed  the  jirocceding  upon  the  slijiiificarit  as  a  waiver.  A  party  in  contempt  is 
incompetent  to  appeal,  Maranta  (I'rtix,  de  rontniiuirid,  part  6,  sec.  19),  Oughton's 
On/ii  JiitfU'iorum  (lib.  1,  tit  .'iO;5,  de  inliihition).  The  principle  thus  laid  down  has  been 
act«d  upon  in  all  instances  where  it  has  been  brought  in  question.  Thus  in  Herbert 
v.  Herbert  (2  Pliill.  b'iO.  S.C.  Con.  Uep.  263),  a  party  in  contempt  for  non-appear- 
ance, was  refused  leave  to  appeal.  Fit:tjerald  v.  Fitzyerald  (2  Lee's  Cases,  26-1)  shows 
the  course  tile  Appellant  should  have  pursued.  The  (juestion  there,  was  the  admission 
of  an  allegation  by  the  husband,  who  was  in  contempt  and  e.xconmiunicated  for  not 
paying  alimony  and  costs.  In  order  to  purge  his  contempt,  he  filed  an  affidavit  of 
his  inability  to  pay  alimony  by  reason  of  poverty.  The  Court,  as  it  appeared  that 
the  contumacy  was  not  voluntary,  suspended  the  decrees  against  him.  Here  the 
Appellant  offers  no  e.xculpatory  affidavit  to  account  for  his  contempt,  but  interposes 
an  appeal  before  his  contempt  is  purged. 

The  Queen's  Advocale  (Sir  John  Dodson)  and  Dr.  Harding,  for  the  Appellant, 
wpi-e  r:Ot  called  upon  to  address  their  Lordships. 

Lord  IJrougham. — Their  Lordships  think  that  the  sentence  of  the  learned  Judge 
of  the  Court  below  is  well  founded,  and  that  tiie  Appellant  ought  to  be  allowed  to 
Appeal :  [99]  they  think  also,  that  the  principal  cause  ought  to  be  heard  with  as 
little  delay  as  possible,  and  for  that  purpose  will  advise  Her  Majesty  to  retain  the 
cause. 

In  accordance  with  this  opinion,  an  order  was  made  retaining  the  cause,  and  an 
absolute  appearance  having  been  given  for  the  Respondent,  a  monition  issued  to  the 
Judge  and  Registrar  of  the  Consistorial  and  Episcopal  Court  of  London,  to  transmit 
the  proceedings  heard  before  them  in  the  cause :  and  the  Proctor  for  the  Appellant 
was  assigned  to  bring  in  his  libel  in  the  cause  of  Appeal,  on  the  4th  of  July  then  next 
ensuing. 

The  Appellant  accordingly  brought  in  an  allegation  on  the  day  above  mentioned, 
wherein  he  traversed  the  fact  of  impotency,  as  alleged  in  the  libel  given  in  the 
Court  below  by  the  Respondent,  and  pleaded  a  medical  inspection,  the  certificate 
whereof  he  appended. 

The  Queen's  Advocate  [Sir  John  Dodson]  (July  6  *)  now  moved  for  leave  to  bring 
in  this  allegation  and  certificate.  He  admitted  he  had  no  authority  for  the  ad- 
mission of  such  a  certificate  upon  an  Appeal,  but  submitted  that  as  it  was  without 
the  mischief  of  the  rule,  that  after  publication  you  cannot  plead  that  which  j-ou  might 
have  done  before  the  response,  which  was  intended  to  prevent  perjury,  by  allowing 
witnesses  to  wait  till  after  publication  of  the  evidence,  and  which  could  not  happen 
in  a  case  of  personal  inspection,  it  being  inniiaterial  whether  such  was  made  before 
or  [100]  after  publication,  but  essential  that  it  should  take  place  before  a  sentence  of 
nullity  could  be  pronounced.  He  cited,  Greg.  Dec.  lib.  9,  tit.  7  ;  Sanchez,  lib.  7,  disp. 
100,  et  passim  ;  The  Duchess  of  Kingston's  Case  (20  State  Trials,  355) ;  Sabell's  Case 
(2  Dyer,  179  (a)  ;  Stafford  v.  Maitfjeij  (cited  4  Vin.  Abr.  221) ;  and  Poynter  on  Marriage 
and  Divorce,  158,  Ed.  1824. 

Dr.  Addams  and  Mr.  Hope,  eontra,  insisted  on  the  universal  rule  against  the 
admission  of  evidence  after  Appeal  in  Ecclesiastical  causes,  and  cited  Morris  v. 
Morris  (not  reported),  and  Dirk  v.  Dick  (not  reported). 

Their  Lordships  expressed  their  opinion,  that  the  safest  way  was  to  proceed  to 
hear  the  cause  upon  the  evidence  taken  in  the  Court  l)elow,  and  refused  the  appli- 
cation. 

July  9  t- — The  principal  cause  now  came  on  to  be  argued  upon  the  merits,  and 
the  real  question  was.  whether  the  Appellant  having,  as  it  appeared  from  the  plead- 
ings, admitted  the  non-consunmiation  of  the  marriage,  but  denied  his  inability,  the 
evidence   was   sufficient,    taking    into   consideration    that   the   marriage   liad    been 

*  Present:  Lord  Wynford,  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine, 
Sir  Herbert  Jenner  Fust,  and  the  Right  Hon.  Dr.  Lushington. 

t  Present:  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  Sir  Herbert 
Jenner  Fust. 
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celebrated  in  18l'6,  and  the  parties  cohaljited  and  lived  together  as  man  and  ■wife, 
from  that  period  to  IS^i^,  when  a  separation,  by  nmtual  consent,  took  place,  and  his 
refusal,  in  the  first  instance,  to  undergo  inspection  as  required  and  admonished 
\>y  the  Court.  There  was  a  medical  certificate  of  inspection  of  tiie  wife,  liut  [101] 
though  it  inferred  the  fact,  it  did  not  state  her  to  l)e  riri/o  iiitarta  (the  libel,  pleadings 
and  proofs,  are  reported  in  3  Curteis,  p.  16). 

The  Queen's  Advocate  [Sir  John  Dodson]  and  Dr.  Harding  for  the  Appellant. — - 
There  are  two  grounds  of  objection  to  this  suit.  First,  there  is  nothing  but  the 
confession  of  the  parties,  which  will  not  satisfy  the  Canon;  and  secondly,  there  has 
Ijeen  no  inspection  of  the  husband,  which  is  essential,  before  such  a  sentence  as  is 
prayed  can  be  pronounced.  The  105th  Canon  declares,  that  "  Forasmuch  as  matri- 
monial causes  have  been  always  reckoned  and  reputed  among  the  weightiest,  and 
therefore  require  the  greatest  caution  when  they  come  to  be  handled  in  judgment, 
e.specially  in  causes  wherein  matrimony,  having  been  in  the  Church  duly  solemnized, 
is  required,  upon  any  suggestion  or  protest  whatsoever,  to  be  dissolved  or  annulled  : 
we  do  strictly  charge  and  enjoin,  that  in  all  proceedings  to  divorce  and  nullities  of 
matrimony,  good  circums])ection  and  advice  be  used,  and  that  the  truth  may  (as  far 
as  possible)  be  sifted  out  by  the  depositions  of  witnesses,  and  other  lawful  proofs  and 
evictions,  and  that  credit  he  not  given  to  the  sole  confession  of  the  parties  themselves, 
however  taken  on  oath  either  within  or  without  court."  It  is  clear  that  according  to 
this  Canon,  the  sole  confession  of  the  parties  cannot  be  considered  sufficient,  that  is 
all  that  exists  here,  there  is  no  extrinsic  evidence,  the  answers  and  confession  of  the 
party  only  amount  to  the  admission  of  the  party  in  court  and  out  of  court.  [Lord 
Brougham. — The  meaning  of  the  Canon  is,  that  the  confession  alone  of  one  of  the 
parties  is  not  [102]  to  lie  sufficient  without  other  proofs.  What  should  the  other 
proofs  be  I  What  should  be  the  evidence  of  non-consummation,  if  the  Appellant 
refuses  in  the  first  instance  to  undergo  inspection?  liut  having  obtained  a  medical 
certificate  of  competence,  which  their  Lordships  refused  to  admit,  he  now  thinks 
that  an  examination  will  not  injure  his  case,  and  professes  himself  readv  to  submit 
tO'  it.]  In  Ciimyns  v.  Curnyns  (2  Pliill.  Rep.  10)  there  was  a  certificate  of  inspection, 
besides  the  confession  of  non-consuimnation.  If  the  case  is  one  of  frigidity,  there 
must  be  a  triennial  cohabitation  (Greg.  Dec.  4,  tit.  15  ;  Sanchez,  lib.  7,  disp.  Ill),  that 
is,  a  matrimonial  cohabitation  (Sanchez,  lib.  7,  De  impediinentis  Matrimonii,  disp. 
108;  Oughton,  tit.  217,  s.  7,  de  Causis  Mafrimonialibus),  and  unless  the  Court  is 
satisfied  that  there  has  been  a  triennial  cohabitation,  it  will  not  decree  inspection, 
Aleson  v.  Aleson  (2  Lee's  Cases,  576).  The  length  of  time  since  the  marriage  is  also 
a  bar  to  the  suit.  Guest  v.  (riiest  (2  Hagg.  Con.  Uep.  323),  Broini  v.  liroirii  (1  Hagg. 
Ecc.  Rep.  523). 

Dr.  Addams  and  Mr.  Hope  for  the  Respondents. — The  intention  of  the  105th 
Canon  was  to  prevent  collusion  (Anon.  2  Mod.  Rep.  311);  it  cannot  mean  that  the 
confession  of  the  party  is  not  sufficient,  and  that  there  must  be  inspection;  for  if 
the  woman  had  been  a  widow  previously,  what  evidence  could  there  be  of  non-con- 
summation, if  the  husband,  as  in  this  case,  was  contumelious,  and  refused  to  obey 
the  monition?  In  Pollard  v.  Wybourn  (1  Hagg.  Ecc.  Rep.  725),  the  Court  pronounced 
in  [103]  favour  of  the  nullity  of  the  marriage  without  inspection  of  the  husband  ; 
all  it  required  was  to  be  satisfied  that  there  was  no  collusion  between  the  parties. 
Impotentia  non  certa  may  be  pleaded  generally  (Sanchez,  lib.  7,  disp.  107,  103),  and 
proved  by  an  attainable  evidence  (Sanchez,  lib. 7,  disp.  109).  Confessions  are,  therefore, 
not  only  admissible,  but  often  the  onlv  available  evidence  :  The  Countess  of  Essex's 
Case  (2" State  Trials,  785),  Owen  v.  Owen  (4  Hagg.  Ecc.  Rep.  261). 

Lord  Brougham. — Their  Lordships  are  of  opinion  that  the  Decree  of  nullity  of 
marriage  pronounced  by  the  Consistor}'  Court  ought  t<3  be  affirmed.  It  has  been  in- 
sisted by  the  Counsel  for  the  Appellant,  that  the  confession  of  non-consunnnation  is 
not  sufficient  to  satisfy  the  105th  Canon,  and  that  there  must  be  some  extrinsic  proof, 
and  for  this  purpose,  proof  by  inspection  is  said  to  Ije  essential.  Their  Lordships 
give  no  opinion  on  this  construction  of  the  Canon  ;  for  if  adminicular  proof  is 
requisite,  they  think  that  the  circumstance  of  the  Appellant's  having  taken  a  legal 
opinion  on  the  validity  of  the  marriage,  which  he  admits  in  his  answer,  coupled  with 
the  confession  of  non-consummation,  and  his  refusal  in  the  first  instance  to  undergo 
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inspection,  is  sufficient  extrinsic  proof;  and  beinji-  satistied  tliiit  llicre  is  mi  collusion 
lietween  the  parties,  they  affirm  the  decree  of  nullity,  raii-sa  inipotentiti-. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Pkivy  Council,  6.  Practice,  g.  New 
Evuhnce:  tit.  CONTEMPT  OF  COURT,  8.  Practice,  d.  Purgimj  Contempt;  tit. 
ECCLESIASTICAL  LAW,  XXVIII.  Practice  and  Procedure,  9.  Appeal;  tit. 
HUSBAND  AND  WIFE,  I.  Maiuua(;e,  5.  Suit  fur  Nullity,  b.  ii.  S.C.  G  Jur.  899. 
On  point  (i.)  as  to  presumption  of  impotence  from  refusal  to  undergo  inspection 
(I  Moo.  I'.C.  lO.i),  see  7'.  v.  .1/.,  L^G5,  L.R.  1  P.  and  D.  ■^\  ;  /''.  v.  P.,  1896,  75  L.T. 
19l':  U.  V.  li.  (1901),  P.  39;  (ii.)  as  to  reception  of  evidence  not  before  Court 
below  (1  Moo.  P.C.  100),  see  nu<jhr>;  v.  Porrnl,  1842,  4  Moo.  P.C.  51,  n.  *;  (iii.) 
as  to  retaining  cause  in  Privy  Council  (4  Moo.  P.C.  99),  cf.  Head  v.  Sauders,  1842, 
4  Moo.  P.C.  at  p.  197.] 


[104]  ON   APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

The  Rev.  THOMAS  SWEET  Y^i^COIT—AppeUant;    FREDERICK  GEORGE 

Mk^Tm—Respondfiit  *  f.Iune  23  and  24,  1842]. 

A  cliild  baptised  with  water  in  the  name  of  the  Trinity,  by  a  layman  (a  Wcsleyan 
Methodist)  not  authorised  to  administer  the  rite  of  baptism.  Held  not  to  be 
"  unbaptised  "  within  the  meaning  of  the  rubric  for  the  burial  of  the  dead 
in  the  Common  Prayer  Book,  as  incorporated  into  the  Uniforniity  Act,  13th 
and  14th  Car.  II.,  c."  4. 

A  clergyman  of  the  Church  of  England  having  refused  to  perform  the  office  of 
interment,  after  due  notice  of  the  deatli,  of  a  parishioner  so  baptised,  sus- 
pended from  the  ministry  for  three  months,  under  the  68th  Canon  of  1603. 

Construction  of  the  rulirics  of  the  Common  Prayer  Book.s  of  the  years  1603  and 
1661.  Held  to  be  cumulative  and  not  sulistitutionary,  of  the  rubric  in  force 
anterior  to  1603,  and  not  to  affect  the  validity  of  lav  baptism  [4  Moo.  P.C. 
131,  137]. 

The  admission  of  a  witness  that  he  is  a  member  of  a  religious  sect  who  liold  a 
certain  principle  as  a  body,  which,  if  acknowledged  individually,  would 
subject  him  to  excouununication  ipso  facto,  by  the  12th  canon  of  1603.  Held 
insufficient  to  disable  him  from  giving  evidence  in  the  suit  [4  Moo.  P.C.  120]. 
And 

Quaere.  If  excommunication  ipso  facto,  (if  not  absolutely  abolished  by  Statute 
53  Geo.  III.,  c.  127,)  disables  a  party  from  being  a  witness  until  absolved. 

This  was  an  Appeal  from  the  Arches  Court  of  Canterbury,  in  a  suit  of  the  office 
of  Judge,  promoted  by  the  Respondent,  a  parishioner  and  inhabitant  of  the  parish 
of  Gedne}',  in  the  county  and  diocese  of  Lincoln,  against  the  Appellant,  a  minister 
of  the  Church  of  England,  and  vicar  of  Gedney,  for  refusing  to  bury  the  corpse  of 
Elizabeth  Ann  Cliff,  the  infant  daughter  of  Thomas  Cliff  and  Sarah  his  wife. 

The  proceedings  commenced  in  the  Arches  Court  of  Canterbury,  by  virtue  of 
Letters  of  Request  from  the  Chancellor  of  the  diocese  of  Lincoln. 

[105]  The  circumstances  of  the  case  were  pleaded  in  the  articles  in  the  following 
manner. 

The  first  three  articles  pleaded  the  incumbency  of  tlie  Appellant,  and  his  obliga- 
tion as  a  priest  or  minister  of  the  Chfirch  of  England,  to  observe  the  laws,  canons, 
and  con.stitutions  ecclesiastical  of  this  realm. 

The  foiirt/i  article  pleaded  that  by  the  68th  Canon,  entitled,  "  Ministers  not  to 
refuse  to  cliristen  or  bury,"  it  is  decreed,  ordained  and  contained  as  follows:  — 
■'  No  minister  shall  refuse  or  delay  to  christen  any  child,  according  to  the  form  of 
the  book  of  Common  Prayer,  that  is  bi'ought  up  to  the  church  to  him  on  Sundays  or 
holydays  to  be  christened,  or  to  bury  any  corpse  that  is  brought  to  the  church  or 


*  Present:   Lord  Wynford,  Lord  Brougham,  Mr.  Justice  Erskine,  and  the  Right 
Honourable  Dr.  Lushington. 
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churchyard,  convenient  warning  being  given  him  tliereof  before,  in  such  manner 
and  form  as  is  prescribed  in  the  said  book  of  Common  Prayer  ;  and  if  he  shall 
refuse  to  christen  the  one,  or  liury  the  other,  (except  the  party  deceased  were  de- 
nounced excommunicated  iiiajori  exruin m ii nn:atione,  for  some  grievous  and  notorious 
crime,  and  no  man  able  to  testify  of  his  repentance,)  he  shall  be  suspended  by  the 
Bishop  of  the  diocese  from  his  ministry  the  space  of  three  months." 

The  fifth  article  pleaded,  that  notwithstanding  the  premises,  and  in  contempt 
of  the  law  and  canon  aforesaid,  the  Appellant  did,  on  two  several  occasions,  happen- 
ing respectively  on  the  16th  and  17th  of  December  183!),  expressly  declare  his  in- 
tention not  to  bury,  in  the  churchyard  of  Gedney  aforesaid,  the  corpse  of  Elizabeth 
Ann  Cliff,  the  infant  daughter  of  Thomas  Cliff  and  Sarah  Cliff  his  wife,  of  the 
parish  of  Gedney  aforesaid,  if  brought  for  burial  to  the  said  church  or  churchyard  ; 
and  that  accordingly,  and  in  pursuance  of  such  declared  determination,  the  Appel- 
lant, on  the  [106]  I7th  day  of  December,  did,  contrary  to  his  dut}',  refuse  to  bury, 
in  the  churchyard  of  Gedney,  the  corpse  of  Elizabeth  Ann  Cliff,  then  brought  to  the 
said  churchyard,  convenient  warning  having  been  given  him  thereof. 

The  xi-i'fh  article  pleaded,  that  the  said  Elizabeth  Ann  Cliff,  the  infant  afore- 
said, died  within  the  parish  of  Gedney,  and  that  such  infant  being  the  daughter  of 
Thomas  Cliff  and  Sarah  his  wife,  who  were  Protestants  of  the  class  of  people  com- 
monly called  or  known  as  Wesleyan  Methodists,  and  who  were,  in  the  month  of 
December  in  the  year  1839,  and  had  been  for  some  time  previous  thereto,  in  the 
habit  of  frequenting  or  resorting  to  a  chapel  or  place  of  religious  worship,  estab- 
lished by,  or  for  the  use  of,  a  congregation  of  the  said  class  of  people,  situate  within 
the  said  pai-ish  of  Gedney,  had  been  hrst,  to  wit  on  or  about  the  1st  day  of  October 
1839,  baptised  according  to  the  rite  or  foi'm  of  baptism  generally  received  and 
observed  among  the  said  class  of  people  commonly  called,  or  known  as,  Wesleyan 
Methodists,  that  is  to  say,  with  water,  and  in  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost,  by  the  Reverend  Eli.sha  Bailey,  a  minister,  preacher, 
or  teacher  of  the  said  class  of  people.  That  of  the  aforesaid  fact  of  baptism,  the  said 
Thomas  Sweet  Escott  was  informed,  as  well  on  the  16th  day  of  the  said  month  of 
December  1839,  by  the  said  Thomas  Cliff,  as  on  the  morning  of  the  said  17th  day  of 
the  said  month,  by  the  Rev.  Robert  Bond,  also  a  minister  of  the  said  class  of  people 
commonly  called,  or  known  as,  Wesleyan  Methodists,  when  they  respectively  urged 
and  entreated  him,  on  such  two  several  occasions,  to  consent  to  bury  the  corpse  of  the 
said  infant :  and  that  by  means  of  such  information,  as  well  as  by  other  means, 
[107]  the  said  Thomas  Sweet  Escott  was.  previous  to,  and  at  the  time  of,  his  refusal 
to  liury  the  said  corpse,  well  and  sufficiently  apprised  and  aware  of  such  fact  of 
baptism,  and  that  on  each  of  the  two  several  occasions  aforesaid,  as  also  sub.sequently 
on  the  said  17th  day  of  December,  when  the  corjase  of  the  said  infant  having  been 
brought  to  the  churchyard  of  the  said  parish,  application  was  made  to  him  for  the 
burial  thereof,  in  the  said  churchyard,  in  the  manner  and  form  prescribed  by  the 
book  of  Common  Prayer,  he  did  make  or  assign  the  aforesaid  fact  of  baptism  ex- 
pressly as  the  pretext  or  ground  of  refusing  to  comply  with  such  entreaties  and 
application. 

The  seventh,  eighth,  ninth,  and  tenth  were  merely  general  articles  ;  stating  the 
offence  was  one  which  subjected  the  Appellant  to  ecclesiastical  j)roceedings,  and 
that  he  ought  to  be  canonically  corrected  and  punished. 

These  articles,  with  the  exception  of  the  fifth,  sixth,  and  seventh,  were  admitted 
without  opposition,  and  witnesses  were  produced  and  examined  to  substantiate  the 
truth  of  the  allegations  contained  in  them.  The  effect  of  so  much  of  this  evidence 
as  relates  to  the  admission  of  the  testimony  of  the  material  witnessts  is  stated  in 
the  Judgment. 

The  Appellant  filed  a  defensive  allegation,  pleading:  — 

First,  that  in  forming  his  determination  not  to  Ijury  the  corp.se  of  Elizabeth 
Ann  Cliff,  and  in  refusing  to  read  the  burial  service  at  its  interment,  he  did  not 
act  in  contempt  of  the  laws,  canons,  and  constitutions  ecclesiastical  of  the  Church 
of  England  ;  but  that,  on  the  contrary,  he  acted  in  obedience  to,  and  in  conformity 
with,  the  obligations  by  which  he  bound  himself  when  [108]  he  became  an  ordained 
minister  of  the  Church  of  England. 

Second,   that   in   the   preface  to  the   Fonii   <in<l   iiKiniie.r   of   niakinf/  deacons,   as 
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established  by  tlic  lituif,'y  of  the  Chinx-h  of  England,  it  is  expressly  set  forth  and  pro- 
vided, '•  that  none  shall  be  accounted  or  taken  to  be  a  lawful  bishop,  priest,  or  deacon, 
in  the  united  Ciiurch  of  England  or  Ireland,  or  sufficient  to  execute  any  of  the  said 
functions,  except  he  be  called,  tried,  examined,  and  admitted  thereto  according  to 
the  foiiii  hereafter  following,  or  hath  had  formerly  episcopal  consecration  or 
ordination." 

Third,  that  whereas  it  is  pleaded  in  the  sixth  article  that  the  deceased  had  been 
baptised  by  a  minister,  preacher,  or  teacher  of  the  class  called  Wesleyan  Methodists, 
sucii  minister  was  unordained  :  and  that  any  rite  or  form  of  baptism  performed 
by  him  is  to  all  intents  and  purposes  null  and  void,  in  the  sense  of,  and  according  to, 
the  articles,  canons,  and  rubrics  of  the  Church  of  England. 

Fourth,  that  from  and  after  the  conferences  holden  at  Hamptmi  Court  in  1603, 
the  practice  of  the  Church  of  Rome,  which  had  hitherto  permitted  the  rite  of  baptism 
to  be  perfornr  d  by  laymen  and  midwives,  under  license  from  the  bishops  of  tlieir 
respective  dioceses,  and  which  practice  had  up  to  that  period  been  tolerated  by 
the  reformed  church  of  England,  was  repudiated  by  the  ecclesiastical  authorities  of 
this  realm,  assembled  at  the  said  conferences;  and  in  order  to  give  effect  to  such 
repudiation,  King  James  I.  directed  an  alteration  to  be  made  according  to  the 
Liturgy  of  the  Church  of  England,  and  from  that  period  thf^  liturgy  has  not  allowed 
the  rite  of  baptism  performed  by  unordained  persons  to  be  valid,  but  has  held  the 
direct  contrary. 

[109]  Fifth,  that  in  the  liturgy  "  imprinted  by  the  deputies  of  Christopher  Harber, 
printer  to  the  Queen's  Most  excellent  Majesty,  a.d.  1595."  in  the  part  entitled,  "  Of 
them  that  be  baptised  in  private  houses,"  the  rubric  directs  as  follows: — ''First, 
let  them  that  be  present  call  upon  God  for  his  grace,  and  say  the  Lord's  Prayer,  if 
the  time  will  suffer,  and  then  one  of  them  .shall  name  the  child,  and  dip  him  in 
water,  or  pour  water  upon  him,  saying  these  words, — '  I  baptise  thee  in  the  name 
of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost.'  " 

Sixth,  that  the  liturgy  of  the  Church  of  England,  entitled,  ''  The  Book  of  Common 
Prayer,  with  the  Psalter  or  Psalms  of  David,  of  that  translation  which  is  appointed 
to  be  used  in  churches,  imi)rinted  at  London  by  Robert  Burber,  printer  to  the  King, 
1606,  cum.  privilegio,"  in  the  part  entitled,  "  Of  them  that  are  to  be  laaptised  in 
private  houses  in  the  time  of  necessity  by  the  minister  of  the  parisli,  or  any  other 
lawful  minister  that  can  be  procured,"  the  rubric  enjoins  as  follows: — "First,  let 
the  lawful  minister,  and  them  that  be  present,  call  upon  God  for  his  grace,  and  say 
the  Lord's  Prayer,  if  the  time  will  suffer,  and  then  the  child  being  named  by  some  one 
that  be  present,  the  said  lawful  minister  shall  dip  it  in  water,  or  pour  water  upon  it. 
saying  these  words, — '  I  baptise  tliee  in  the  name  of  the  Father,  and  of  the  Son, 
and  of  the  Holy  Ghost.'  " 

Seventh,  that  in  the  rubric  of  the  book  of  Common  Prayer,  which  is  a  puit  and 
parcel  of  the  Statute  I.'?  and  14  Car.  II.,  c.  1,  in  the  order  for  burial  of  the  dead, 
it  is  enjoined,  that  such  office  is  not  to  be  used  for  any  that  die  unbaptised,  or 
excommunicated,  or  have  laid  violent  hands  upon  themselves. 

[110]  Eighth,  that  the  68th  Canon  of  160.3,  referred  to  in  the  fourth  of  the 
Articles,  can  only  be  taken  and  construed  in  conjunction  with,  and  in  reference  to, 
the  other  canons  promulgated  in  the  same  code  :  and  that  by  the  9th  Canon  it  is 
decreed,  that  "  whosoever  shall  hereafter  separate  themselves  from  the  Communion 
of  Saints,  as  it  is  approved  by  the  Apostles'  rules  in  the  Church  of  England,  and 
combine  themselves  together  in  a  new  brotherhood,  accounting  the  chri.stians  who 
are  conformable  to  the  doctrine,  government,  rites,  and  ceremonies  of  the  Church 
of  England,  to  be  profane,  and  unmeet  for  them  to  join  with  in  christian  profession, 
let  them  be  excommunicated  tpsu  facto,  and  not  restored  but  by  the  Archbishop  after 
their  repentance,  and  public  revocation  of  such  their  wicked  errors  ;  "  and  by  the 
12th  Canon  it  is  decreed,  that  "  whosoever  shall  hereafter  affirm  that  it  is  lawful  for 
any  sort  of  ministers  and  lay  persons,  or  either  of  them,  to  join  together  and  make 
rules,  orders,  or  constitutions,  in  causes  ecclesiastical,  without  the  King's  authority, 
and  shall  submit  themselves  to  be  ruled  and  governed  l)y  them,  let  them  be  excom- 
municated ipso  facto,  and  not  be  restored  until  they  repent,  and  publicly  revoke 
those  their  wicJfed  and  anabapti.stical  errors  :  "  by  the  5th  Canon  it  is  decreed,  that 
"  whosoever  .shall  hereafter  affirm  that  any  of  the  Thirty-nine  Articles,  agreed  upon 
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by  the  archlsishop.s  and  bishops  of  l)oth  provinces,  and  tiie  whole  clergy,  in  con- 
vocation holden  at  London  in  1562,  for  avoiding  diversities  of  opinions,  and  for 
the  establishing  of  consent  touching  true  religion,  are  in  any  part  superstitious  or 
erroneous,  or  such  as  may  not,  with  a  good  conscience  be  subscribed  unto,  let  hiui 
be  excommunicated  ipso  [111]  facto,  and  not  restored,  but  only  by  the  archbishop, 
after  his  repentance  and  public  revocation  of  such  his  wicked  errors." 

Ninth,  that  by  the  23rd  of  the  Thirty-nine  Articles  it  is  decreed,  that  "  it  is  not 
lawful  for  any  man  to  take  upon  him  the  office  of  public  preaching,  or  ministering 
the  Sacraments  in  the  congregation,  l:)efore  he  be  lawfully  called  and  sent  to  execute 
the  same;  and  those  we  ought  to  judge  lawfully  called  and  sent,  which  be  chosen 
and  called  to  the  work  by  men  who  have  public  authority  given  to  them  in  the  con- 
gregation, to  call  and  send  ministers  into  the  Lord's  vineyard." 

Tenth,  that  by  the  2.5th  of  the  Thirty-nine  Articles  it  is  decreed,  that  "  there 
are  two  Sacraments  ordained  of  Christ  our  Lord  in  the  Gospel,  that  is  to  say,  Bap- 
tism and  the  Supper  of  the  Lord  ;  " — tliat  Elisha  Bailey  never  was,  and  is  not,  a 
lawful  minister,  and  never  hath  received  episcopal  ordination  or  consecration, 
and  that,  by  rea.son  of  the  premises.  Elizabetli  Ann  Cliff  was  not  in  fact  baptised  by 
him  :  but  the  said  pretended  baptism,  if  performed  as  alleged,  was  altogether  in- 
valid, and  contrary  to,  and  in  contempt  of.  the  doctrine  and  discipline  of  the  Cliurch 
of  England,  and  of  the  laws,  canons,  constitutions  and  rubrics  hereinbefore  set  forth. 

The  remaining  articles  pleaded  and  set  forth  the  duties  and  office  of  a  Methodist 
Preacher  or  Minister,  as  taken  from  the  works  of  the  Rev.  John  Wesley,  the  founder 
of  the  sect,  and  from  which  it  was  urged  and  insisted,  that  it  was  no  part  of  the 
Preacher's  or  Minister's  office  to  admini.ster  the  Sacraments,  and  that  in  fact  he  was 
expressly  excluded  from  so  doing. 

It  was  admitted  that  Elisha  Bailey,  mentioned  in  [112]  the  10th  article  of  the 
allegation,  never  had  received  episcopal  ordination  or  consecration,  and  was  not 
a  lawful  minister  of  the  Church  of  England. 

The  Judge  of  the  Arches  Court,  by  his  decree,  bearing  date  the  8th  of  May  1841 
(reported  2  Curteis,  Ecc.  Reps.  692),  pronounced  in  favour  of  the  promovent,  and 
declared  that  the  Reverend  T.  S.  Escott,  clerk,  (the  Appellant.)  had  acted  contrary 
to  law,  in  refusing  to  bury  the  corpse  of  Elizabeth  Ann  Cliff,  spinster  ;  and  that  he 
had  thereby  incurred  the  penalties  of  the  68th  Canon,  in  that  case  made  and  pro- 
vided, and  he  ordered  him  to  be  suspended  for  the  space  of  three  months  from  the 
time  of  the  publishing  of  the  said  suspension. 

The  present  Appeal  was  brought  from  that  decision. 

The  Appellant's  Counsel  at  the  opening  of  the  appeal,  took  a  preliminary  objec- 
tion to  the  admissibility  of  the  evidence  of  three  of  the  promovent's  witnesses,  Elisha 
Ball:y.  Robert  Bond,  and  Tliomas  Overton,  upon  the  ground  that,  as  members  of  the 
Wesleyau  Methodist  Church,  they  were  excommunicated  ipso  facto,  by  the  12th 
Canon,  and  incompetent  to  give  evidence  until  absolved.  This  Canon  was  pleaded 
and  set  forth  in  the  Eighth  Article  of  the  Appellant's  defensive  allegation  (onte  [4 
Moo.  P.C],  p.  110). 

Dr.  Phillimore  and  Dr.  Harding  in  sujjport  of  this  objection. — This  is  a  criminal 
proceeding  against  a  clergyman.  The  sixth  article,  which  contains  the  gravamen 
of  the  charge  against  him,  ought  to  be  construed  as  an  Indictment  at  Common  Law. 
The  Appellant's  admission  of  having  refused  to  bury  the  corpse  ought  not  to  put 
us  on  the  proof,  if  the  witnesses  are  incompetent  and  [113]  cannot  be  heard.  It  is 
apparent  that  the  witnesses,  Bailey,  Bond,  and  Overton,  are  violators  of  the  express 
terms  of  the  12th  Canon  (see  extract  iinte  [4  Moo.  P.C],  p.  110), — indeed,  Bailey  in 
his  evidence  admits  that  he  is  a  class  leader.  This  incapacitates  him.  He  is  with- 
out the  pale  of  the  Churcli.  Scrinuhire  v.  Scrimshire  (2  Hagg.  Con.  395,  399)  is  in 
point.  There  it  was  held  that  persons  who  were  excounnunicated  ipso  facto,  from 
being  present  at  a  clandestine  marriage,  were  incompetent  witnesses  till  absolved. 
Grant  v.  Grant  (1  Lee's  Cases,  592)  is  in  our  favour.  Sir  Geoi-ge  Lee  there  said, 
that  though  the  court  did  not  think  it  necessary  that  a  party  should  be  absolved 
to  enable  liim  to  sue,  yet  that  persons  excommunicated  ipso  facto,  could  not  be 
allowed  as  witnesses,  until  they  were  absolved  ad  testificancliun  in  that  court  where 
they  were  jtroduced  as  witnesses.  It  is  said  by  Aylifi'e  (Parergon,  Jur.  Can.  Excom., 
p.   156),  that  "  Ecclesiastical  censures  are  twofold — one  inflicted  by  law,  tlie  other 
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by  man.  A  censure  intiictt-d  by  l^iw.  is  said  to  be  that  wliicii  is  inoiiouiieed  by  the 
legislator,  with  an  intent  of  making  a  law  or  general  statute  perpetual:  and  is 
ipso  facto  indicted  on  transgressors  thereof  l)y  way  of  punishment.  But  a  censure 
ah  homine  is  said  to  be  that  which  is  pronounced  by  some  judge,  or  superior,  coui- 
nianding  something,  not  with  a  design  of  making  a  law  or  statute  perpetual,  but  for 
the  purpose  of  enacting  some  temporal  and  transitory  precept:  and  is  inflicted  on 
contumacious  and  disobedient  offenders."  And  this  doctrine  is  recognised  by  Lord 
Coke,  (1st  Inst.  i:i.'5,  6.  H.  II.  c.  2,)  who  admits  two  kinds  of  e.xcommunication,  by 
senteiice  or  bv  cimon.  The  words  of  the  iL'th  Canon  are  "  ipso  facto."  It  does  not 
require  a  [114]  sentence.  Baker  v.  Uieiit  (Cro.  Eliz.  680).  If  the  words  had  been, 
let  him  be  exconnnunicated.  then  we  admit  a  sentence  would  be  necessary.  Under 
this  Canon  the  witnesses  are  ipso  facto  excommunicated.  Lyndwood,  lib.  4,  tit.  -'i. 
l)e  Chiixl.  Despoils,  i>.  276.  Tliese  authorities,  and  the  case  of  Scrimsliire  v.  Scrim- 
s/iirc  [2  Hagg.  C.R.  .'595],  show  that  the  practice  of  excommunication  still  exists. 
The  statute  Q.'i  Geo.  III.,  c.  127,  does  not  ajiply.  The  excommunication  there  alluded 
to  is  not  excommunication  ipso  facto,  but  such  as  is  pronounced  by  the  Ecclesiastical 
Court.  We  submit,  therefore,  that  the  admission  of  the  witnesses  that  they  are 
Wesleyans  is  sufficient  to  bring  them  within  the  letter  of  the  12th  Canon.  The 
Toleration  Act,  12  and  l."5  Car.  II.,  c.  4,  affects  only  the  Civil  stafi's.  not  (he 
Ecclesiastical. 

The  (^leen's  Advocate  (Sir  .John  Dodson),  and  Mr.  F.  Kelly,  Q.C.,  contra. — This 
is  a  new  objection,  and  ought  to  iiave  been  taken  in  the  court  below.     The  same  ques- 
tion was  there  raised  as  to  tiie  competency  of  the  party  promovent  in  the  cause,  under 
the  9th  and  12th  Canons,  but  that  was  overruled  after  solemn  and  deliberate  argu- 
ment.    No  objection  was  then  made  to  the  competency  of  these  witnesses.     It  is  now 
ton  late  to  be  entertained  :  but  even  if  it  could  l)e  entertaiiied,  such  objection  must 
fail,  because  there  is  no  proof  of  incompetency:  first,  we  submit  that  the  12th  Canon 
is  not  binding  upon  the  laity;  and,  sccoiuUij,  tliough  the  Wesleyans  may,  as  a  body, 
hold  that  it  is  lawful  for  persons  to  make  rules,  etc.,  contrary  to  the  12th  Canon, 
yet  it  is  necessary  for  the  other  side  to  show  how  the.se  persons,  who  are  now  sought 
to  be  [115]  made  incompetent  witnesses  under  an  obsolete  Canon,  repugnant  to  the 
spirit  of  the  times,  are  disqualified  and  e-xconnnunicated  ijiso  facto.     The  general 
effect  of  excommunication  in  times  back  was  to  prevent  a  man  making  a  Will :   he 
was  cut  off  from  all  connuunication  with  his  fellow  men,  and  put  out  of  the  pale  of 
Christianity.     In  order  to  establish  a  disqualification,  the  fact  should  clearly  appear 
that  these  witnesses  liave  so  expressed  tliemselves,  and  individually  held  the  principles, 
which  disable  them.     The  plain  meaning  of  the  Canon  is,  that  tlie  affirmative  of  such 
principles  must  be  broadly  acted  upon,  not  that  merely  holding  an  o)iinion  is  to 
incapacitate    ipso  facto.     Any  one  of   these   witnesses   may   differ   upon   this   very 
question  with  the  Wesleyans  as  a  body.     A  body  in  strictness  cannot  affirm.    Watson's 
Clergyman's  Law,  349.     And  though  in  the  same  work,  mention  is  made  of  the  statute 
5  and  6  Edw.  VI.,  c.  4,  against  smiting  in  Churcli,  the  punishment  provided  for  which 
is  ipso  facto  exconnnunication,  the  effect  of  that  statute,  and  the  penalties  it  incurs, 
are  very  accurately  stated  in  a  note  to  the  Ed.  of  1712,  which  says,  p.  647,  "'  Although 
this  statute  doth  say  that  he  who  smites  another,  etc.,  shall  be  deemed  excommunicated 
ipso  facto,  etc.,  yet  there  ought  to  be  a  declaration  in  the  Ecclesiastical  Court  of 
the  excommunication,  otherwise  a  person  excommunicated  for  an  offence  against  this 
statute  could  not  be  absolved  from  such  exconnnunication,  nor  receive  aljsolution  from 
the  ordinary.     Pasch.  4  Car.  C.B.  Viiicr  v.  Eaton  (Hetley,  86).     Also,  he  that  smites 
another,  doth  not  stand  exconnnunicated  until  he  be  convicted  thereof  at  law,  and 
this  transmitted  to  the  ordinary.     Triu.  23  Car.  II.  Dyer  v.  East  "  (Ventris,  246). 
It  is  clear,  therefore,  that  even  [116]  were  these  witnesses  within  the  operation  of 
the  Canon,  there  must  be  a  sentence  against  them  before  they  could  be  disqualified  : 
such   sentence   liowever   could   not   lie   jironoimced,   but   upon    some  definite   act  of 
violation  of  the  Canon,  which  is  neither  pleaded  nor  proved  in  this  case.     Scrimsliire 
V.  Scrims/lire  [2  Hagg.  C.R.  395],  relied  upon  by  the  other  side,  cannot  be  main- 
tained— it  is  a  mere  obiter  dictitiii.     But  the  53rd  Geo.  III.,  c.  127,  3ec.  2  and  3,  is  a 
complete  answer  to  the  objection,  for  that  statute  abolished  excommunication,  except 
in  certain  cases  where  the  Ecclesiastical  Courts  might  in  definitive  sentences,  or  in 
interlocutory  decrees,  having  the  force  and  eft'ect  of  definitive  sentence,  pronounce 
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the  persons  excommunicated.  Tliere  ought  to  be  a  sentence  of  the  Spiritual  Court 
before  excoinniunication,  Forman  v.  Muuiisun  (.'i  Dyer,  275,  b),  and  tliat  ought  to  be 
certified  under  the  seal  of  the  Court. 

Their  Lordships  directed  the  Appeal  to  be  argued  on  the  merits,  reserving  their 
opinion  upon  this  objection,  until  their  final  judgment  was  pronounced.    Accordingly, 

Dr.  Phillimore  and  Dr.  Harding  for  the  Appellant,  and 

The  Queen's  Advocate  (Sir  John  Dodson)  and  Mr.  F.  Kelly,  Q.C.,  (with  wiiom 
were  Dr.  Haggard  and  Mr.  Matthews,)  were  heard  for  the  Respondent. 

For  the  Appellant  it  was  contended  that  the  true  construction  of  the  word  "  un- 
baptised  "  in  the  rubric  of  the  Couunon  Prayer  Book  for  the  burial  of  the  dead, 
subsequent  to  the  year  I60.'5,  meant  unljaptised  [117]  according  to  the  form  of  the 
Church  of  England,  and  l)y  a  minister  of  tlie  Church  of  England,  lawfully  ordained  : 
tiiat  a  contrary  construction  would  he  pregnant  with  serious  consequences,  as  the 
Clergy  of  the  Church  of  England  miglit  be  compelled  to  bury  any  person,  although 
baptised  by  person.s  incompetent  from  character  and  station  in  life.  That  there 
was  no  instance  in  Ecclesiastical  History,  of  the  Church  of  England  being  com- 
pelled to  administer  her  rites  to  persons  holding  opinions  in  open  defiance  of  her 
principles — separatists  and  schismatics.  That  the  Act  of  Uniformity,  l'2th  and  13th 
Car.  II.,  c.  i,  must  be  read  and  construed  as  if  the  Book  of  Common  Prayer  was  in- 
corporated into  it — Gale  v.  Lmrrie  (5  Barn,  and  Cress.,  156),  Martin  v.  Ford  (5 
Term.  101), — that  Act  being  declaratory;  from  which  it  would  appear  that  a 
lawful  minister  was  necessary  for  the  performance  of  the  baptismal  service,  even  in 
the  case  of  private  baptism. 

In  support  of  these  propositions,  the  following  authorities  and  works  were  cited : 
— Andrews  v.  Caicthunie  (Willes.  Rep.  536),  Rex  v.  Coleridge  (2  Barn,  and  Aid.  806), 
Kemp  V.  Wickes  (3  Phill.  264) ;  4  Geo.  IV.,  c.  52  (forbidding  the  burial  service  being 
said  over  suicides).  Attoniei/-(Jeneral  v.  Pearson  (3  Mer.  405).  1  Gib.  Codex  Juris 
Ecc.  367,  537-8.  2  Gib.  Cod.  Jur.  Ecc.  1481.  Lyndwood  278.  Jeremy  Taylor's  Ductor 
Dubitantium,  B.  iii.  c.  iv.  Rule  15.  The  Acts  of  Uniformity  of  Edw.  VI.,  and  Eliz. ; 
Connuou  Prayer  Book  of  Elizabeth's  time  (as  to  the  form  of  baptism  to  be  observed 
in  private  houses);  AVheatley  on  Common  Prayer,  357-359;  Convocation  in  1575  (6 
Collier's  Church  HLstory,  561);  Hampton  Court  Conferences  (7  Collier's  Church 
His-[118]-tory,  273,  298,  301).  Rubric  confirmed  by  13th  and  14th  Car.  II.  c.  4, 
s.  1,  2);  1  Burns'  Ecc.  Law,  p.  115  (on  private  baptism  and  lay  baptism);  Calvin's 
Institution  of  the  Christian  Religion  (b.  4,  c.  15,  s.  20)  ;  1  Quick's  Synodicum,  in 
Gallia  Eeforniatd  introdtictia,  p.  46,  and  Chap.  vi.  s.  13. 

On  the  part  of  the  Respondent,  it  was  argued  the  word  "  unbaptised,"  as  prefixed 
to  the  order  for  the  burial  of  the  dead,  meant,  not  baptised  in  any  sense;  the  plain 
meaning  being  those  who  were  never  received  into  the  church  of  Christ.  That  the 
injunction  in  the  68th  Canon  as  to  burial  contained  only  one  exception,  namely,  of 
persons  excommunicated  inujori  excommiimratione  for  some  grievous  and  notorious 
crime.  That  in  no  sense  could  the  child  baptised  by  Mr.  Bailey  be  said  to  be  ex- 
communicated nuijori  exruiinnunicat tone,  as  she  had  committed  no  great  or  notorious 
crime;  indeed,  that  the  word  excommunicated  could  only  in  .strictness  applv  to 
persons  who  had  been  admitted  to  the  church,  and  been  subsequently  expelled. 
Fleetwood,  518.  That  lay  baptism  had  not  only  been  tolerated  by  the  Reformed 
Church  of  England  from  the  earliest  time,  but  even  enjoined  in  certain  instances. 
They  cited  and  relied  upon  the  Hampton  Court  Conferences,  1549-52;  the  Liturgy 
as  corrected  in  Edward  VI. 's  time;  Cardwall's  Synodicinn,  337,  341  ;  Johnson's  Ecc. 
Laws;  Cardwell's  two  Liturgies,  temp.  Edw.  Yl.,  p.  337-8,  341;  Cardwell's  Hist,  of 
Conferences  on  the  Common  Prayer,  p.  131-8;  Barlow's  Hist,  of  Confer,  on  C.  P., 
ib.,  p.  172-4,  356 ;  Burnet's  Hist,  of  his  own  times,  fo.  Ed.  vol.  2,  p.  603-4-5  ;  "Watson's 
Clergyman's  Law,  Ed.  1713,  p.  318,  ch.  31;  Bingham's  Scholastic  History  of  Lay 
Baptism,  p.  1,  ch.  3,  sec.  5;  Ayliffe's  Parergon,  p.  102;  Palmer's  Antiquities  of  the 
English  Ritual,  ch.  5,  .s.  9  :  [119]  Life  of  Archliishop  Sharp,  Ed.  by  Newcomb,  vol.  i. 
369,  375  ;  Arehbi.shop  Sharp  on  the  Rubric,  33.  The  Act  48  Geo.  III.,  c.  75  (provid- 
ing for  the  burial  of  persons  whose  bodies  are  driven  on  shore).  They  commented 
also  on  the  12th  Canon  of  1575,  (against  private  l)a])tism,)  whicli  however  appeared 
not  to  have  been  confirmed  liy  convocation,  or  adopted  by  tlie  Churcli.  Gib.  Cod. 
vol.  i.,  p.  367-9.     Bishop  Wilkin's  Conciliu  Mat/nae  Brittanniae  et  Hiberniae,  135, 
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and  note  (a);  Liiwronce's  Ciise,  pub.  a.d.  1709;  Fleetwoud's  Judgment  of  the  Church 
of  Eughiud  oil  Luy  Ba])tisui,  p.  •■il8-!)  :  Watorhuid's  Works,  Ed.  l)y  Van  Mildert,  15.  of 
Durham,  10  vol.  p.  185  ;  Opinions  of  Archliisliop  Tcnnison,  a.d.  1712,  1  Sharjj's  Life; 
Talliot,  Bishop  of  O.xford's,  charge  to  the  Church  of  Geneva,  p.  13,  14;  Hooker's  Etc. 
I'olity,  Hook  v.,  s.  02  ;  1  Documcntaiy  Annals  of  tlie  Churcli,  by  Cardwell,  206 ; 
Statutes  1  W.  and  M.,  c.  18,  s.  10-i:5;  G  and  7  Will.  111.,  c  G;  1!)  (Jco.  111.,  c.  44;  48 
Geo.  III.,  75:  .'i  and  4  Vict.,  92. 

Lord  Brougham  (2nd  July  1842). — An  objection  was,  in  opening  this  case,  taken, 
and  for  the  first  time  taken  liere,  to  three  of  the  witnesses,  Bailey,  Bond,  and  Overton, 
who  it  was  contended  were  rendered  incompetent  by  the  12th  Canon  of  160;5,  which 
ordains  that  "  Whosoever  shall  hereafter  affirm  that  it  is  lawful  for  any  sort  of 
ministers  and  lay  per.sons,  or  either  of  them,  to  join  together  and  make  rules,  orders, 
or  constitutions,  in  causes  ecclesiastical,  witiiout  the  King's  authority,  and  shall 
submit  themselves  to  be  ruled  and  governed  by  them,  let  tliem  be  excommunicated 
ipso  factu,  and  not  be  restored  until  they  repent,  and  publicly  revoke  those  their 
wicked  and  Ana-[120]-baptistical  errors."  Tiiis  olijection  ought  clearly  to  have  been 
]uado  in  the  court  below.  However,  it  is  uiiavailing  whensoever  made.  First,  it 
would  not  dispose  of  the  cause  if  it  were  allowed  ;  and  next,  it  is  unfounded,  and  cannot 
be  allowed.  That  it  would  leave  the  case  unaffected  if  allowed,  is  plain  both  from 
the  pleadings  and  the  evidence.  This  is  plain  from  the  pdeadings,  because  the 
first  article  of  the  responsive  allegation  admits  the  Appellant's  refusal  to  read  the 
Burial  Service;  and  the  third  article,  referring  to  the  promovent's  allegation  that  the 
child  had  been  baptised  by  a  W^esleyan  Minister,  alleges  such  baptism  to  be  null  and 
void,  while  the  tenth  alleges  its  invalidity  on  a  similar  ground,  and  the  seventh  pleads 
the  rubric  forbidding  the  ofKce  for  the  dead  to  be  used  for  any  that  are  unbaptised  ; 
so  that  the  refusal  to  read  the  service  being  admitted,  the  ground  of  that  refusal 
is  pleaded — namely,  that  If  the  cliild  had,  as  is  alleged  by  the  promovent,  been 
baptised  at  all,  it  was  by  a  person  umiuthorized,  and  that,  therefore,  there  was  no 
valid  Itaptism  ;  and  thus  the  only  material  facts  of  the  case  are  admitted  by  the 
lileadings,  and  the  whole  question  is  raised  on  the  jsleadings,  without  any  evidence 
being  required.  But,  suppose  the  objection  to  prevail,  it  can  only  afl'ect  the  three 
witnesses  who  have  been  named,  Ballej',  Bond,  and  Overton,  and  has  no  application 
to  Thomas  and  Sarah  Clift',  who  prove  the  whole  case  on  the  provonieut's  part. — We 
are,  however,  of  opinion,  that  the  objection  has  no  foundation.  No  one  of  the  three 
witnesses  is  asked  any  questions,  his  answers  to  which  could  bring  him  within  the 
descrijjtion  in  the  12th  Canon  ;  no  one  of  them  admits  that  he  is  a  person  who  affirms 
the  competency  of  any  minister  or  layman,  without  Koyal  authority,  to  make  orders 
or  con-[121]-stitutions  in  ecclesiastical  causes,  and  that  he  submits  himself  to  be 
governed  by  such  orders.  All  they  say  is,  that  the  W'esleyans,  as  a  body,  do  so; 
and  that  they,  the  witnesses,  are  Wesleyans.  Suppose  (what  is  not  admitted,  how- 
ever.) that  tiie  so  affirming,  and  so  submitting,  would  operate  as  excommunication 
without  sentence,  such  effect  could  only  follow  from  the  individuals,,  as  individuals, 
doing  that  wjiich  incurred  this  penalty. 

It  becomes,  from  these  considerations,  unnecessary  to  inquire  how  far  the  dictum 
of  the  Learned  Judge,  in  Grant  v.  Grant,  (1  Lee's  Cases,  593,)  bears  out  the  position 
contended  for.  But  it  is  fit  that  we  add  our  opinion,  that  the  words  in  Lyndwood, 
p.  276,  "  incurrit  sententiam  excommiimcationis  ipso  facto,"  compared  with  those 
of  the  Canon,  and  Statute  5  and  6  Edward  VI.,  would  make  it  very  difficult  to 
maintain  this  position  ;  while  the  Toleration  Acts,  1  W^ill.  and  Mary,  and  still  more 
the  53  George  III.,  cap.  127,  passed  long  after  the  date  of  Grant  v.  Grant,  appears  to 
leave  no  doubt  that  the  incapacity,  if  it  ever  existed,  is  now  removed. 

The  objection  taken  lielow  to  the  competency  of  the  party  promovent,  on  similar 
grounds,  seems  wholly  untenable.  Indeed,  the  Appellant's  counsel  did  not  rely  much 
on  it  here,  feeling,  proliably,  that  the  autliority  of  the  decision  in  Grant  v.  Grant 
was  not  to  be  got  over.  In.  that  case,  the  point  was  expressly  raised  and  determined  ; 
nor  does  the  decision  appear  to  have  been  called  in  question  since.  The  learned 
Counsel,  therefore,  relied  rather  on.  the  objection  to  the  witnes.ses,  as  one  which  it 
was  supposed  that  the  oh  iter  dirtum  in  that  case  in  some  sort  countenanced. 

The  ground  is  thus  cleared  for  examining  the  main  [122]  question  between  the 
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parties;  and  this  resolves  itself  i.ito  the  construction  of  the  Rubric  to  the  Burial 
Service.  The  6Sth  Canon  is  clear  and  distinct,  attaching  the  penalty  of  suspension 
to  a  refusal  of  that  office  in  any  case  except  one, — that  of  a  person  having  been 
"  denounced,  excommunicated  mnjori  exeummuniratione,  for  some  grievous  and 
notorious  crime,  and  no  man  able  to  testify  of  his  repentance."  But  the  Act  of 
Uniformity,  13  and  li  Charles  11.,  cap.  i,  having  incorporated,  as  part  of  its 
provisions,  the  office  for  the  Burial  of  the  Dead,  and  the  Ruln-ic  for  that  office  for- 
bidding the  use  of  it  for  such  as  die  unbaptised,  it  will  be  a  sufficient  defence  to  the 
charge,  under  the  68th  Canon,  if  the  child  died  unbaptised.  The  whole  question, 
therefore,  is  reduced  to  this, — does  baptism,  by  a  person  not  in  holy  orders,  possess 
the  character  of  that  sacrament  according  to  the  laws  of  the  Church  ] — in  other  words, 
can  any  one,  other  than  a  person  Episco]jally  ordained,  baptise  so  that  the  ceremony 
may  be  effectual  as  baptismal,  though  the  performing  it  may  l>e  irregular,  and  even 
censurable?  Is  the  solemnity  performed  by  a  layman,  sprinkling  with  water,  in 
the  name  of  the  Trinity,  valid  as  Ixiptism  in  the  view  of  the  Church,  although  the 
Church  may  greatly  disapprove  of  such  lay  interference  without  necessity,  as  she  dis- 
approves even  of  an  ordained  person  performing  the  ceremony  in  a  private  house 
without  necessity,  and  yet  never  scruples  to  recognise  the  rite  so  performed  as 
valid  and  eft'ectuall  Nothing  turns  upon  any  suggestion  of  heresy  or  schism;  the 
alleged  disqualification  is  the  want  of  holy  orders  in  the  person  administering  the 
.solemnity,  and  it  is  as  unqualified  and  not  as  heretical  and  schismatical — -heretic 
without,  or  schis-[123]-niatic  within  the  pale  of  the  Church — that  any  one's  com- 
petency to  administer  it,  is  denied. 

The  68th  Canon  being  that  upon  which  this  proceeding  is  founded,  it  is  necessary 
to  consider  what  the  law  was  at  the  date  of  the  Canon,  the  year  1603.  Without 
distinctly  ascertaining  this,  we  cannot  satisfactorily  determine  what  change  the 
Rubric  of  1661,  adopted  into  the  13th  and  14th  Charles  II.,  cap.  i,  made,  and  in 
what  state  it  left  the  law  oj>  this  head  ;  liecause  it  is  very  possible,  that  the  same 
enactment  of  a  Statute,  or  the  same  direction  in  a  Rubric,  bearing  one  meaning,  may 
receive  one  construction  when  it  deals  for  the  first  time  with  a  given  subject-matter, 
and  have  another  meaning  and  construction  when  it  deals  with  a  matter  that  has 
already  been  made  the  subject  of  enactment  or  direction  ;  and  this  is  most  specially 
the  case  where  the  posterior  enactment  or  direction  deals  with  the  matter  without 
making  any  reference  to  the  prior  enactment  or  direction.  Still  more  is  it  necessary 
to  note  the  original  .state  of  the  law,  when  it  is  the  Common  law  that  comes  in  ques- 
tion, as  well  as  the  Statute. 

The  Book  of  Common  Prayer  was  adopted  and  prescribed  by  the  Statute  of  2nd 
and  3rd  Edward  VI.,  cap.  1,  and  more  fully  by  the  otli  and  6th  Edward  VI.,  cap.  1, 
which  the  1st  Elizabeth,  cap.  2,  revived,  after  it  had  been  repealed  Ijy  the  1st  Mary, 
s.  2,  cap.  2  ;  and  it  was  further  prescribed  and  enforced  by  the  same  Act  of  Elizabeth, 
and  by  another  made  in  the  eighth  year  of  her  reign  (8  Elizabeth,  cap.  1,  sec.  3).  It 
is  certain,  then,  that  the  Liturgy  estaljlished  during  the  interval  between  the  first 
and  the  last  of  these  Statutes, — that  is  between  1548  and  1565, — was  in  force  by 
Statutory  authority  down  to  the  year  1603,  (sometimes  [124]  railed  1603  and 
sometimes  1604,  which  is  owing  to  the  style,  the  date,  if  I  recollect,  l)eing  January,) 
when  the  Canons  in  question  were  made,  no  alteration  whatever  having  been  effected 
during  the  interval.  It  is  equally  certain,  that  no  authority  existed  to  make  any 
alteration  inconsistent  with  Statutory  provisions,  during  that  interval ;  and  this 
consideration  seems  to  dispose  of  the  question  which  has  been  argued  both  below  and 
here,  upon  the  12th  Canon  of  1575.  That  Canon  i.^  to  be  taken  either  as  professing 
to  make  an  alteration  of  the  UuVn-ic  which  the  Statute  had  sanctioned,  in  which  case 
it  can  have  no  force,  or  as  declaratory  of  the  sense  of  the  Rubric  ;  but  neither  would 
any  such  declaration  be  binding,  because  the  Legislature  having  adopted  the  Rubric, 
and  made  it  parcel  of  a  Statute,  no  other  authority  than  a  declaratory  Act  can  give 
it  a  new  meaning  ;  add  to  which,  that  the  plain  intendment  of  the  Rul)ric  appears  to 
have  been  adhered  to,  after  and  notwithstanding  the  Canon  of  1575,  and  not  the 
sense  which  that  Canon  seems  to  give  the  Rubric,  and  which  we  must  indeed  admit 
that  Canon  purports  to  give  it.  The  Canon  of  1575  appears  never  to  have  excited 
any  attention,  and  if  it  ever  received  the  Royal  assent,  (which  is  doubtful,)  it  certainly 
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was  not  cited  on  either  side  during  the  controversy  on  the  sulijcct  of  baptism  at  the 
Iliiuipton  Court  Conferences. 

We  are,  therefore,  to  .see  what  the  Ruljric  prescrilies  at,  and  prior  to,  100:5, — this 
lieing-  the  Statutory  provision  then  in  force  ;  and  adopting  the  Common  law  prevail- 
ing for  1400  years  over  Cliristian  Eurojie. 

In  tlie  first  jilace,  no  jirdliibition  of  the  Burial  Service  foi-  unliaptised  persons, 
or  indeed  for  any  class  of  [125]  persons,  is  to  he  found  in  tlie  Liturgies  of  Edward 
and  of  Elizabeth."  The  exception  ♦if  unbaptised  persons  and  suicides  first  occurs  in 
the  Rubric  of  1661,  and  consei|UiMitly  finst  received  the  force  of  law  from  the  Unifor- 
mity Act  of  1662.  after  the  Restoration — (the  l.'Jtli  and  Uth  Charles  II.,  cap.  4). 
The"  Statutes  of  Edward  VI.  and  Elizaljeth  recognised  the  right  of  every  person  to 
liurial  with  the  Church  Service;  and  the  68th  Canon,  enforcing  the  civil  statutory 
right,  only  excepting  persons  excomniuuicate  and  impenitent.  Unbaptised  persons, 
therefore. — persons  baptised  in  no  way  whatever, — would  have  had  the  right  of 
liurial  according  to  the  service  of  the  Church,  if  they  were  not  excluded  by  those 
portions  of  the  service  which  appear  to  regard  Christians  alone.  Those  portions 
would  probably  exclude  persons  not  Christians  ;  but  if  an  unbaptised  person  could 
be  regarded  as  a  Christian,  then  would  he  not  be  excluded  jirior  to  the  Rubric  and 
Statute  of  1661  and  1662. 

But,  secondly,  and  what  is  much  more  material  to  our  jiresent  inquiry,  it  is  clear 
that  the  Ruiiric,  and  consequently  the  Statute,  down  to  1603,  and  indeed  to  1662,  the 
date  of  the  Uniformity  Act,  authoi'ised  lay  ba})tism,  and  placed  it  on  the  same  foot- 
ing with  clerical  baptism  in  point  of  efficacy.  The  Rubric,  after  setting  forth  that 
baptism  ought  to  be  administered  publicly,  and  on  Sundays  and  holydays,  in  order 
to  approach  as  near  as  might  be  to  the  practice  of  the  primitive  Church,  which 
confined  it  to  Ea.ster  and  Whitsuntide,  nevertheless  adds,  that,  if  necessity  require, 
children  may  at  all  times  be  baptised  at  home.  A  further  warning  is  required  to 
be  given  to  the  people  against  baptising  privately,  "  without  great  cause  and  neces- 
sity." and  this  Rubric  is  retained  in  the  subse-[126]-q"ent  forms  of  prayer  down  to 
the  present  time.  The  Rubrics  of  Edw'ard  and  Elizabeth  then  proceed  to  lay  down 
the  rules  for  administering  the  baptismal  sacrament  when  it  is  privately  performed  ; 
and  herein  those  Rubrics  materially  diii'er  from  the  subsequent  ones  of  ICO-'?  and 
1661.  They  require  "them  that  be  present  to  say  the  Lord's  Prayer,  if  the  time 
will  suffer  ;"  and  the  Rubrics  add,  "  then  one  of  them  (that  is,  any  one  of  them  that 
be  pre.sent)  shall  name  the  child,  and  dip  him  in  water,  or  pour  water  upon  him, 
saying  these  words.  '  N.,  I  baptise  thee  in  the  name  of  the  Father,  and  of  the  Son,  and 
of  the  Holy  Ghost.  Amen.'  "  We  may  observe,  in  passing,  that  there  is  contem- 
jilated  a  great  hurry  in  tlie  ceremony,  becau.se  the  expression  is,  "  if  the  time  will 
suffer."  This  of  itself  indicates  that  the  circumstances  are,  or  at  least  may  be  such, 
as  to  prevent  the  sending  or  the  waiting  for  a  Minister.  The  Rubric  goes  on  to 
declare  the  sufficiency  of  baptism  so  performed, — "  And  let  them  not  doubt  but  that 
the  child  so  baptised  is  lawfully  and  sufficiently  baptised,  and  ought  not  to  be  bap- 
tised again  in  the  Church."  Nevertheless,  the  expediency  is  set  forth  of  afterwards 
bringing  the  child  to  the  Church,  and  there  presenting  him  to  the  Minister,  that  it 
may  be  ascertained  whether  or  not  the  ceremony  had  been  lawfully  performed. 
For  this  purpose,  six  questions  are  to  be  asked  of  them  that  bring  the  child:  — 
Who  baptised  it? — AVlio  was  present? — Whether  they  called  on  God  for  his  grace? — 
With  what  matter  the  child  was  bajstised? — With  what  words? — And  whether  they 
think  he  was  lawfully  and  perfectly  baptised?  If  the  answer  to  these  questions 
prove  that  "  all  things  were  done  a.s  they  ought  to  be."  then  the  Minister  is  to  say, 
"  I  certify  you  that  in  this  case  ye  (not  you,  the  mini.ster,  but  [127]  ye,  the  people) 
liave  done  well,  and  according  to  due  order,"  and  he  declares  the  child  to  have  been 
received  into  the  numlier  of  the  children  of  God,  "  liy  the  law  of  regeneration  in 
baptism,"  that  is.  by  the  sacrament  previously  administered  in  private.  If,  how- 
ever, they  which  bring  the  child  "  makg  an  uncertain  answer,  and  say  they  cannot 
tell  what  they  thought,  said,  or  did,  in  that  great  fear  and  trouble  of  mind,  as 
oftimes  it  chanceth,"  then  the  child  is  to  be  baptisd  publicly,  but,  as  it  were  con- 
ditionally or  provisionally,  with  this  reserve,  that  the  minister  shall  say.  "  If  thou  be 
not  ba]itised  already."  This  portion  of  the  Rubric  is  demonstrative,  if  the  former 
part  left  any  doubt,  that  the  presence  of  a  Minister  at  the  private  ceremony  was  not 
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contemplated;  for,  if  it  were,  what  tliey  thought,  or  said,  or  did,  would  he  im- 
material; and  what  the  Minister  said  or  did  would  have  formed  the  only  sul_>ject  of 
inquiry  ;  not  to  mention,  that  no  fear  or  trouljle  of  mind  at  tlie  time  of  the  ceremony 
could  prevent  those  who  bring  the  child  from  recollecting  whether  there  had  been  a 
Minister  present  or  not.  Indeed,  the  questions  would  have  been  differently  framed, 
had  the  presence  of  a  Minister  been  as  essential  as  the  water  and  the  words.  It 
would  have  been  asked,  not  merely  "  by  whom,  and  in  whose  presence,"  but  "  was  he 
baptised  by  a  minister?"  There  can,  therefore,  lie  no  doubt  whatever,  that,  by  these 
earlier  Rubrics,  the  liaptism  is  deemed  valid  if  performed  with  water,  and  in  the 
name  of  the  Trinity,  though  by  lay  persons.  Assuming,  then,  that  there  is  no 
Minister  present,  the  Rubric  declares  the  baptism  to  be  without  any  doubt  lawfully 
and  sufficiently  administered,  though  in  private. 

The  same  doctrine  was  held,  and  the  practice  formed  [128]  upon  it,  in  the 
Roman  Catholic  Church,  from  a  very  early  period.  It  prevailed  from  the  begin- 
ning of  the  third  century,  and  though  it  formed  the  subject  of  controversy  between 
the  Eastern  and  Western  Churches,  during  the  succeeding  period,  it  had  become 
universally  admitted  by  both,  in  the  time  of  St.  Austin,  who  flourished  in  the  latter 
part  of  the  fourth  century.  In  England,  as  elsewdiere,  it  was  held  valid.  The 
Constitutions  of  Archbishop  Peecham,  in  Lyndwood's  Collection,  bearing  date  A.n. 
1281,  though  severely  denouncing  a  layman  wIjo  shall  intrude  himself  into  the  office 
without  necessity,  yet  declare  the  baptism  valid  which  is  celebrated  by  laymen,  and 
state  that  it  is  not  to  be  repeated.  Whoever  did  so  intrude,  was  denounced  as  guilty 
of  "  mortal  sin ;"  nevertheless,  his  act  was  pronounced  to  be  valid  and  sufficient, 
and  that  it  was  not  necessary  the  ceremony  should  be  repeated.  Now,  in  all  these 
positions,  the  necessity  can  make  no  kind  of  difference,  unless  in  excusing  the  intru- 
sion. If  the  rite  can  only  be  administered  by  clerical  hands, — if  it  Ije  wholly  void 
when  administered  by  a  layman, — no  necessity  can  give  it  validity.  The  consecra- 
tion of  the  elements,  for  the  purpose  of  giving  the  Eucharist  to  a  dying  person,  may 
be  as  much  a  matter  of  urgent  necessity,  as  the  baptism  of  an  infant  in  extremities  ; 
but,  neither  in  the  Roman  Catholic,  nor  in  the  Reformed  Church,  was  it  ever  sup- 
posed, that  any  extremity  could  dispense  with  the  interposition  of  a  priest,  and 
enable  laymen  to  administer  the  sacrament  of  the  Lord's  Supper. 

The  position,  therefore,  being  undeniable,  that,  previous  to  the  year  1603,  and 
at  the  time  the  68th  Canon  was  made,  lay  laaptism,  though  discountenanced  and 
even  forbidden,  unless  in  case  of  neces-[129]-sity,  was  yet  valid  if  performed,  and 
this  being  the  Common  Law, — not  the  Law  made  by  Statute  and  Rubric,  but  by 
Statute  and  Rubric  plainly  recognized  and  adopted. — we  are  to  see  if  any  change 
was  made  in  tliat  law  as  it  thus  .stood. 

In  the  Burial  Service,  the  Rubric  of  160.'3  made  no  change,  but  that  of  1661 
forbad  the  Burial  Service  in  cases  of  suicide,  excommunication,  and  persons  un- 
baptised.  A  right  formerly  existing  was  tlius  taken  away,  at  least  in  some  cases. 
This  makes  it  fit  that  we  construe  the  word  "  unliaptised  "  strictly,  or,  which  is  the 
same  thing,  that  we  give  a  large  construction  to  "  baptised."  And,  after  the  change 
in  the  Burial  Service,  it  becomes  the  more  necessary  to  see  that  there  is  a  clear  and 
undoubted  change  in  the  Rubric  relating  to  baptism,  before  we  admit  the  baptism 
to  be  invalid,  which  was  held  valid  even  when  the  Ru))ric  of  the  Burial  Service  had 
not  as  yet  taken  away  the  rite  from  all  who  were  unbaptised. 

The  Rubric  of  1603,  instead  of  directing  "  those  present,"  in  the  case  of  private 
baptism,  as  the  former  Rubrics  had  done,  directs  "  the  lawful  Minister,"  to  say  the 
prayer,  if  time  permit,  and  to  dip  or  sprinkle  the  child,  and  repeat  the  words.  The 
Rubric  of  1661  explains  what  shall  be  intended  by  "lawful  Minister,"  substituting 
for  that  expression  the  w-ords,  ''  Minister  of  the  parish,  or,  in  his  absence,  other 
lawful  Minister  that  can  be  procured."  It  there  prescribes  a  prayer  to  l)e  used  by 
the  Mini.ster,  which  prayer  is  not  to  be  found  either  in  the  Liturgies  of  Edward  VI. 
and  Elizabeth,  or  in  that  of  1603.  We  may  pass  over  the  Rubric  of  1603,  both  be- 
cause its  substance  is  more  completely  contained  in  that  of  1661,  and  liecause,  until 
1662,  there  was  no  Statutory  authority  for  any  [130]  change  of  the  law  which  had 
been  established  at  the  dat*  of  1603  (or  1601),  when  the  Canon  in  question  was 
made,  even  if  it  had  been  quite  clear  that  the  Rubric  of  that  date  had  changed  the 
former  Rubrics.     But  as,  in  1662,  the  present  Uniformity  Act  of  13  and  14  Charles 
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II.,  cap.  4,  was  passed,  and  gave  force  and  effect  to  tlie  Ruljric  of  that  date,  it  be- 
comes necessary  to  see  whether  or  not  that  Rubric  changed  the  former  ones,  those  of 
Edward  and  Eliza1)cth. 

Now  it  docs  not  appear  that  any  such  cliangc  was  effected  as  the  case  of  the  pre- 
sent Appellant  must  assume,  in  order  to  prevail.  The  words  are  plainly  directory, 
and  do  not  amount  to  an  imperative  alteration  of  the  rule  then  suljsisfing.  If  lay 
baptism  was  valid  liefore  tlie  new  Rulvric  of  16G1,  there  is  nothing  in  that  Rul)ric  to 
invalidate  it.  (ienerally  speaking,  where  anytliing  is  e.stabli.shed  l)y  statutory  pro- 
visions, the  enactment  of  a  new  provision  must  clearly  indicate  an  intention  to 
abrogate  the  old  :  else  l)oth  will  be  understood  to  stand  together  if  they  may.  But, 
more  especiallv,  wliere  the  Common  Law  is  t-o  l)e  clianged,  and,  most  especially,  the 
Common  Law  which  a  Statutory  provision  had  recognised  and  enforced,  the  intention 
of  any  new  enactment  to  abrogate  it  must  be  plain,  to  e.xclude  a  construction  by 
which  both  may  stand  together.  This  principle,  which  is  plainly  founded  in  reason 
and  common  sen.se,  has  been  largely  sanctioned  l)y  authority.  The  distinction 
which  Lord  Coke  takes  in  one  place,  between  affirmative  and  negative  words,  giving 
more  effect  to  the  latter  (Coke,  Littleton,  115  a),  has  sometimes  been  denied,  at  least 
doubted  (W.  Jones,  270,  Lovelace's  ca.se,  before  the  Windsor  Forest  Court,  in  1632, 
in  which  there  is  a  dictum  of  Lord  Chief  .Justice  Richardson),  Mr.  Hargrave  thinks 
upon  [131]  a  misapprehension.  (Note  151.)  Hut  the  rule  which  is  laid  down  in 
2nd  Inst.  200,  has  been  adopted  by  all  the  authorities,  that  "  a  Statute  made  in  the 
affirmative,  without  any  negative  expressed  or  implied,  doth  not  take  away  the 
Common  Law."  So  Comj-n's  Digest,  Parliament  R.  2.'i ;  and  he  cites  the  ease  De 
Jure  Ecclesiastico,  in  5th  Rep.  5,  b,  which  lays  down  the  rule  in  tenns.  That  case 
decides  that  the  penalty  attached  by  the  Unifoi'inity  Act  of  Elizabctli,  for  not  reading 
the  Common  Prayer,  on  the  second  offence,  does  not  take  away  the  same  Common 
Law  penalty  on  the  first  offence.  Now  here,  the  former  law  being  this — "  Let  lay 
baptism  be  valid,  but  let  Ministers  only  perform  the  rite,  unless  in  case  of  great 
necessity ;" — and  the  new  law  being — "  Let  lawful  Ministers  bajitise  ;" — it  must  be 
taken  as  an  addition  to,  and  not  a  substitution  for,  the  former,  unless  the  intention 
plainly  appear  to  make  it  substitutionary,  and  not  cumulative.  The  proof  is  on 
those  who  would  make  it  substitutionary  and  abrogatory.  But  the  circumstances 
and  the  context  seem,  on  the  contrary,  to  show  that  the  intention  wa«  to  make  the 
new  Rubric  cumulative,  and  to  leave  the  validity  of  lay  baptism  unaltered.  The 
private  baptism  is  expressly  confined  to  cases  of  "  great  cause  and  necessity,"  and 
the  want  of  time  is  expressly  referred  to,  as  being  great  enough  possibly  to  prevent 
saying  the  Lord's  Prayer.  How  then  can  it  be  expected  that  time  should  be  given  to 
send  for  the  Minister  of  the  parish,  and,  if  he  be  absent,  to  procure  some  other 
Minister?  Doubtless  it  is  required  that  a  Minister  .shall  perform  the  ceremony  if 
he  can  be  procured  ;  but  the  possibility  of  there  being  none,  must  be  understood  to 
have  been  contemiilated.  Again,  it  is  directed,  that  if  any  lawful  mini.ster,  other 
than  the  [132]  Minister  of  the  parish,  performed  the  ceremony,  then  the  Minister  of 
the  parish,  when  the  child  is  brouglit  to  him,  shall  examine  how  the  ceremony  had 
been  performed.  The  questions  prescribed  by  the  former  Rubrics  are  materially 
changed.  Two  are  left  out ;  that  respecting  calling  for  grace,  and  that  respecting 
their  opinion  of  the  ceremony  having  been  completed.  But  an  important  preamble 
is  inserted,  before  the  question  as  to  the  matter  and  the  words: — "Because  some 
things  essential  to  this  sacrament  may  happen  to  be  omitted,  through  fear  or  haste, 
in  such  times  of  extremity,  therefore,  I  demand  further,  '  With  what  matter  and 
with  what  words  was  this  child  baptised?'"  Now  it  is  remarkable,  that  the  essen- 
tials here  spoken  of  are  the  water,  and  the  reference  to  the  Trinity  ;  nothing  what- 
ever is  said  of  the  Minister  being  essential.  The  questions  as  to  who  baptised  and 
who  were  present,  are  given  without  any  preamble  at  all,  indicating  that  the  water 
and  the  invocation  of  the  Trinity  are  essentials,  while  the  presence  of  a  Minister  is 
only  expedient;  a  matter  to  be  inquired  into  for  the  purpose  of  correction  or  censure 
if  it  was  omitted  without  necessity — but  not  essential,  as  those  things  wherein  con- 
sisted the  very  rite  itself,  the  water  and  the  words.  The  water  and  the  words  are 
afterwards  again  stated  to  be  "  essential  parts  of  baptism,"  in  the  Rubric  which 
provides  for  the  case  of  a  doubtful  baptism,  sometimes  called  conditional.  If  it 
were  as.sumed  that  in  every  case  a  lawful  Minister  was  necessary,  and  that  there 
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could  be  no  Ijaptism  without  his  presence,  the  only  necessary  question  to  lie  answered 
by  those  who  brought  the  child,  would  be,  whether  such  Minister  officiated  or  not,  for 
it  might  be  assumed  that  he  used  the  matter  and  the  words  prescribed,  inasmuch  as 
lie  would  be  punishable  if  he  did  not. 

[133]  The  whole  direction  as  to  conditional  baptism  is  very  material  to  be  re- 
garded, and  no  part  more  so  than  the  last  Rubric  relating  to  it.  If  the  answers  are 
uncertain,  the  baptism  is  to  be  made,  but  provisionally  or  conditionally.  What 
kind  of  uncertainty  is  contemplated?  If  a  minister  had  been  essential,  .surely  any 
uncertainty  as  to  who  performed  the  ceremony  would  have  been  specified  as  a  ground 
of  conditional  baptism.  But  nothing  of  the  kind  is  to  be  found  in  the  Rubrics  of 
1603  and  1661,  any  more  than  in  those  of  Edward  and  Elizabeth.  Nay,  the  un- 
certainty is  more  specifically  confined  to  the  water  and  the  words  in  the  later  than 
in  the  earlier  Rubrics: — ''If  it  cannot  appear  that  the  child  was  Ijaptised  with 
water,  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost."  which 
(adds  the  Rubric)  "  are  essential  parts  of  baptism,"  then,  and  then  only,  is  the  child 
to  be  baptised,  and  conditionally. 

The  t|uestion  directed  to  be  put,  as  to  who  baptised  the  child,  clearly  proves 
nothing  as  to  the  necessity  of  a  Minister  ;  for  another  question  inmiediately  follows, 
w'hich  relates  to  a  matter  that  must  on  all  hands  be  admitted  to  be  anything  rather 
than  essential,  namely,  "  Who  were  present  at  the  ceremony"!"  And  if  it  be  said 
that  this  might  be  asked,  not  as  a  substantive  question,  the  answer  to  which  is 
essentially  necessary,  but  as  a  question  the  answer  to  which  may  tend  to  facilitate 
other  inquiries,  and  to  explain  other  answers :  in  the  same  way  it  may  be  said,  that 
the  answer  to  the  first  question.  "  Wio  baptised  the  childf  may  be  used  simply  for 
the  purpose  of  explanation  as  to  the  really  essential  matters — the  water  and  the 
words. 

The  changes  made  in  the  Rubric,  touching  uncertain  and  conditional  baptism, 
are  mainly  relied  upon  to  show  that  the  Rubrics  of  160-3  and  1661  invalidated  [134] 
lay  baptism,  and  certainly  those  changes  afford  the  only  countenance  lent  to  the 
negative  argument.  But  they  are  wholly  insufficient  to  work  an  abrogation  of  the 
former  law.  The  omission  of  the  question,  ''  Whether  they  (the  people)  called  for 
grace  and  succour  in  that  necessity?"  is  said  to  show  that  the  people  were  no  longer 
to  officiate,  but  only  the  Minister,  who  had  no  occasion  for  that  succour.  Yet,  Ijeside 
that,  this  .seems  a  very  gratuitous  position,  the  persons  present  were  inquired  of, 
and  they  surely  were  not  material.  The  question  as  to  the  opinion  of  the  party 
bringing  the  child  is  also  omitted.  But  it  is  not  omitted  in  the  Rubric  of  1603. 
which,  neverthele.ss,  is  supposed  to  negative  the  validity  of  lay  baptism  as  much  as 
the  Rubric  of  1661.  Perhaps  the  mo.st  material  change  in  this  part  of  the  service 
is  in  the  certificate,  which  is  no  longer  that  "  Ye  have  done  well,"  but  "  that  all  is 
well  done."  But  this,  though  in  the  direction  of  the  Appellant's  argument,  and 
lending  colour  to  it.  is  manifestly  too  slender  a  foundation  on  which  to  ground  any 
inference.  We  must  always  bear  in  mind,  that  it  was  the  intention  of  those  who 
framed  the  new  Rubric  to  discountenance  all  baptism,  except  by  a  Minister,  and  to 
assume,  as  far  as  possible,  that  it  should  by  a  Mini.ster  be  performed  ;  and  the 
omission  of  wliatever  was  not  quite  necessary,  and  what  needlessly  contemplated 
a  lav  administration  of  the  rite,  was  a  natural  consequence  of  this  design.  But 
if  it  had  been  the  intention  of  those  who  framed  the  Ruliric  to  declare  lay  baptism 
ineffectual,  some  express  declaration  to  that  effect  would  have  lieen  introduced. 

It  is  unnecessary  to  give  instances  of  the  dift'erence  between  positive  directions, 
nay.  express  prohibitions,  and  such  prohibitions  as  make  the  thing  forbidden  to 
[135]  all  intents  and  purposes  void.  If  it  were  necessary  to  point  out  instances  of 
such  distinctions,  the  kindred  subject  of  the  marriage  rite  affords  one  too  remark- 
able to  be  passed  over.  There  is  hardly  any  country  where  some  solemnity  is  not 
required  by  the  directions  of  the  law ;  there  are  many  in  which  a  departure  from  the 
order  prescribed  by  the  law  is  strictly  forbidden,  and  under  penalties  ;  but  in  most 
Protestant  countries  the  irregular  marriage  is  valid  ;  and  in  Catholic  countries  also, 
up  to  a  comparatively  recent  date — that  of  the  Council  of  Trent — though  it  might 
he  censurable,  was  valid,  without  the  interposition  of  a  priest,  and  without  any 
ecclesiastical  solemnity  whatever.  England,  before  the  Marriage  Act,  (the  26th  of 
George  III.,  cap.  33.)  comnionlv  called  Lord  Hardwicke's  Act,  affords  one  instance  of 
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this;  Scotland  to  this  day  affords  another;  nay,  the  existing  Marriage  Act  of  4th 
George  IV.,  cap.  76,  presents  us  with  an  instance  still  more  remarkable,  and  bearing 
more  closely  upon  our  present  argument  ;  for  some  of  the  marriages,  to  prevent  which 
was  the  main  object  of  this  as  of  the  former  Act,  are  allowed  by  this  latter  Act  to 
be  valid,  and  are  only  valid  because  they  fall  not  by  express  declaration  within  the 
22nd  section,  which  "certainly  confines  tiie  invalidity  to  tlie  cases  specified  in  that 
section.  But  if  it  be  said  that  baptism  is  a  sacrament,  which  marriage  is  not,  let 
it  be  remembered  that  in  the  Romisli  Church  marriage  too  was  a  sacrament,  and 
retained  its  character  as  such  though  i)erformed  without  the  intervention  of  a 
priest  or  any  solemnity  of  the  church.  /Jalri/inplc  v.  Dalrymph,  (2  Hag.  Con.  Rep. 
64,)  and  the  authorities  there  cited. 

The  opinions  and  practice  of  the  Churcii,  from  the  date  of  the  Canon,  16()-'S,  down 
to  that  of  the  Uniformity  Act  of  Charles  II.,  and  afterwards  till  near  the  end  [136] 
nf  t^ueen  Anne's  reign,  appear  to  have  been  clear  upon  this  head.  The  validity  uf 
lay  baptism,  notwithstanding  the  change  in  the  Rubric,  was  not  questioned  until 
about  1712,  when  the  controversy  arose,  and  some  eminent  divines  took  part  against 
its  validity.  It  is  unnecessary  to  examine  the  authorities  in  detail.  We  may 
observe,  that  there  seems  no  comparison  between  tlie  number  and  the  weight  of 
those  who  espoused  the  opposite  sides  of  the  question.  There  are  very  few  indeed 
who  can  l)e  said  to  give  a  clear  and  explicit  opinion  against  validity,  while  those 
who  maintain  it  lay  down  the  doctrine  with  the  most  perfect  distinctness.  The 
substance  of  the  conclusions  to  which  they  come,  and  the  testiniony  which  they 
bear  to  the  practice,  may  be  well  given  in  the  words  of  a  writer  no  less  renowned 
for  his  learning  and  judgment  than  his  eloquence.  "  Sith  the  Church  of  God,"  says 
Hooker  (Ecclesiastical  Polity,  book  v.^  sec.  62),  "  hath  hitherto  always  constantly 
maintained  that  to  re-baptise  them  which  are  known  to  have  received  true  baptism, 
is  unlawful;  that  if  baptism  seriou.sly  be  administered  in  the  same  element  and  with 
the  same  form  of  words  which  Christ's  institution  teacheth,  there  is  no  other  defect 
in  the  world  that  can  make  it  frustrate,  or  deprive  it  of  the  nature  of  a  true 
sacrament ;  and  lastly,  that  baptism  is  only  then  to  be  re-administered  when  the 
first  delivery  thereof  is  void  in  regard  of  the  forealleged  imperfections,  and  no 
other  (that  is,  the  words  and  the  matter) — shall  we  now,  in  the  case  of  baptism, 
which,  having  botli  for  matter  and  form,  the  substance  of  Christ's  institution,  is 
by  a  fourth  set  of  men  (he  had  mentioned  with  more  or  less  censure,  the  errors  of 
some  in  the  primitive  Church,  of  the  Donatists,  and  of  the  Anabaptists),  voided 
for  the  only  defect  of  ecclesi-[137]-astical  authority  in  the  minister,  think  it  enough 
that  they  blow  away  the  force  thereof  with  the  bare  strength  of  their  very  breath,  by 
saying, '  We  take  such  baptism  to  be  no  more  the  sacrament  of  baptism  than  any  other 
ordinary  bathing,  to  be  a  sacrament  V  "  And  he  then  goes  on  to  show  how  "  many 
tilings  may  be  upheld  being  done,  although  in  part  done,  otherwise  than  positive 
rigour  and  strictness  did  require.'' 

The  clear  and  unqualified  opinion  upon  the  point,  and  post  litem  motiim-  of  the 
two  Metropolitans  and  fourteen  other  prelates,  has  also  been  properly  referred  to; 
and  is  no  doubt  of  great  weight.  But  the  question  is  not  to  be  decided  by  a 
reference  to  the  opinions,  however  respectable,  of  individuals,  eminent  for  their 
learning,  or  distinguished  by  their  station  in  the  Church  ;  and  these  authorities 
are  chiefiy  valuable  as  bearing  testimony  to  the  f'~';t,  that  the  construction  of  X\\i 
Rubrics  of  1603  and  1661  was  acted  upon,  which  constructi  n  assumed  no  change  to 
have  taken  place  in  the  former  law,  the  common  law  of  all  Christendom,  before  ihn 
Reformation  of  the  Anglican  Church,  and  both  before  and  after  that  happy  event, 
the  law  of  the  same  Church  up  to  the  date  of  the  canons  of  160.3 — a  law  which  was 
recognised  by  the  Statutes  of  Edward  and  Elizabeth,  and  which,  as  nothing  but 
express  enactment  could  abrogate,  so  we  might  the  rather  expect  to  find  contem- 
poraneous usage  confirm,  when  no  abrogation  had  been  effected. 

Nor  is  it  necessary  that  we  should  strengthen  the  conclusions  to  which  a  strict 
construction  of  the  law  has  led,  by  pointing  out  the  inconsistent  or  even  absurd 
consequences  which  would  follow  from  an  opposite  doctrine.  If  only  a  lawful 
minister  can  baptise,  then,  as  it  is  also  contended  that  this  description  only  [138] 
applies  to  those  who  are  regularly  and  episcojially  ordained,  it  will  follow,  that 
none  can  be  capable  of  clerical  functions  who  have  not  themselves  been  baptised  by 
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ministers  so  ordained  :  and  hence  some  of  the  greatest  liglits  of  the  Church  have 
held  her  highest  offices  unbaptised,  have  administered  that  sacrament  invalidly, 
and  have  had  no  right  to  the  offices  of  the  Church  at  their  interment.  A  doctrine 
which  would  lead,  and  inevitably  lead,  to  the  inference  that  Bishop  Butler  and 
Archbisliop  Seeker  were  never  baptised — that  the  latter  in  baptising  George  III. 
acted  without  authority,  and  that  both  were  disentitled  to  the  B.urial  Service,  as 
unbaptised  persons,  is  at  least  well  calculated  to  make  us  pause  before  we  admit  it 
to  be  the  law  of  the  land,  and  of  the  Church. 

But  it  is  not  less  fitted  to  excite  doubts  of  its  soundness  before  examination, 
when  we  reflect  that  another  inevitable  consequence  would  also  flow  from  its 
admission, — the  exclusion  from  the  Churclrs  pale,  of  all  Dissenters,  and  of  all 
foreigners  who  have  been  baptised  otherwise  than  by  ministers  of  Episcopal  ordina- 
tion. No  Jex  luci  is  set  up,  or  can  be  pretended,  to  woi'k  any  exception  in  their 
favour.  The  Rubric,  if  it  applies  to  any,  applies  to  them;  and  unless  they  shall 
have  been  re-baptised,  they  can  neither  be  ordained,  should  they  embrace  our  tenets, 
nor  buried  with  the  rites  of  our  Church,  should  they  depart  this  life  within  our 
territory.  All  these  topics  are,  however,  superfluous,  when  the  question  has  been 
sifted  upon  its  true  merits,  and  brought  to  the  test  of  a  more  rigorous  examination, 
as  was  done  both  in  the  present  case  by  the  Court  below,  and  in  the  former 
instance  before  the  late  learned  and  able  Judge  of  the  Arches  Court,  Sir  John 
Nicholl. 

[139]  The  case  of  Kemp  v.  Wickes  in  1809,  (3  Phill.  2G4,)  was  in  every  respect, 
as  regards  the  facts,  similar  to  the  present.  It  underwent  a  full  discussion ;  the 
only  difference  was  in  the  course  pursued  by  the  Defendant  in  his  pleading,  which 
was  more  commendable  than  that  adopted  in  this  case ;  and  the  Learned  Judge 
pronounced  an  elaborate  judgment  upon  the  point  now  before  the  Court,  as  to 
the  merits,  neither  of  the  preliminary  objections  having  been  taken.  That  judg- 
ment does  not  appear  to  have  given  any  dissatisfaction  in  the  profession;  on  the 
contrary,  it  is  believed  to  have  carried  along  with  it  the  opinion  of  lawyers  in  both 
the  Courts  Christian,  and  the  Courts  of  Conunon  Law.  We  can  hardly  avoid 
attaching  great  weight  to  a  decision  pronounced  by  such  an  authority,  so  long 
acquiesced  in,  so  little  objected  to,  and,  generally  speaking,  so  much  respected, 
although  no  decision  has  hitherto  been  given  on  the  same  question  in  any  Court 
of  the  last  resort. 

The  Court  below  justly  held,  that  if  the  penalty  of  the  canon  has  been  incurred, 
no  discretion  is  left  in  awarding  its  infliction.  It  appears  to  us,  also,  that  the 
costs  were  properly  directed  to  be  paid.  The  Appellant  had  taken  a  course  which 
was  wholly  unnecessary  for  raising  the  question  of  lay  baptism,  upon  which  alone 
his  defence  was  rested,  as  far  as  the  merits  were  concerned,  or  for  raising  the 
preliminary  objection  to  the  promovent's  rights.  Both  the  one  and  the  other  of 
these  points  were  distinctly  raised  upon  the  articles,  and  might  have  been  disposed 
of  by  meeting  that  allegation  alone,  and  disposed  of  at  a  comparatively  trifling 
exj^ense.  In  Kemp  v.  Wickes  [3  Phill.  2G4]  that  better  course  was  pursued.  The 
articles,  there  as  here,  had  detailed  tlie  circumstances  oft'ered  to  be  proved,  and  the 
Defendant  [140]  at  once  oppo.sed  the  admission  of  thenj,  contending  that,  be  the 
facts  all  true  as  alleged,  he  had  acted  lawfully,  and  was  guilty  of  no  oft'ence.  This 
might  have  been  just  as  easily  done  in  the  present  case;  but  it  has  not  been  done; 
on  the  contrary,  a  proceeding  has  been  resorted  to  greatly  increasing  both  the  delay 
and  expense,  and  wholly  unnecessary  for  raising  the  only  questions  intended  to  be 
discussed  ))etween  the  parties. 

The  sentence  appealed  from  must,  therefore,  be  affirmed,  in  all  its  parts,  and 
the  Appellant  must  further  pay  the  costs  of  this  appeal. 

[Mews'  Dig.  tit.  ECCLESIASTICAL  LAW,  XI.\.  Rubrics;  XXXI.  Buri.al,  1,  2;  tit. 
EVIDENCE,  VI.  Examination  of  Witnesses,  8  b.  S.C.  6  Jur.  765  ;  and,  below, 
2  Curt.  p.  692;  1  N.  of  C.  552  ;  and  see  Special  Report,  by  Curteis,  18-11.  On 
point  as  to  construction  of  rubrics,  discussed  in  Martin  v.  Maconochie,  1868, 
L.R.  2  Ad.  and  E.  197;  and  Jenkins  v.  Cook,  1875,  L.R.  4  Ad.  and  E.  489; 
distinguished  by  the  Archbisliop  of  Canterbury  (Temple)  in  his  Opinion  on  (he 
Reservation  of  the  Sacrament  (London,  Macmillan  and  Co.,  Lim.,  1900),  p.  7; 
and  see  MacColl,  Reformation  Settlement,  10th  ed.  pp.  663,  et  seq.^ 
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ON  APPEAL  FROM  THE  EQUITY  SIDE  OF  THE  SUPREME  COURT  OF 

CALCUTTA. 

THE  BANK  OF  BENGAL,— Appellants ,-  RADAKISSEN  MlTTEll,— Respondent  * 

[June  28,  LS42]. 

A.  drew  five  Bills  in  favour  of  U.  on  Ferf,nisson  and  Co.,  who  accepted  the  same, 
and  got  them  discounted  by  the  Bank  of  Bengal,  and  on  their  becoming  due, 
procured  their  renewal.  Fergusson  and  Co.  subsequently  drew  three  Bills 
on  the  Bank  of  Bengal;  and,  for  securing  as  well  the  reiiaynient  of  the 
principal  sum  due  on  these  Bills  and  interest,  as  of  all  and  every  sum  or 
sums  which  the  Bank  had  already  advanced  or  should  advance  on  account  of 
the  drawers,  deposited  as  collateral  securities  various  quantities  of  Chili 
copper,  of  a  larger  amount  in  value  than  the  advances  then  made.  By  a 
condition  in  these  Bills,  the  Bank  were  authorized,  in  default  of  payment 
within  the  time  stipulated,  to  dispose  of  the  copper  by  public  or  private 
sale,  and  to  reimburse  themselves  the  jjrincipal  and  interest  due  thereon. 
Shortly  afterwards,  Fergusson  and  Co.  failed,  and  assignees  of  their  estate 
and  effects  were  appointed  under  the  Indian  Insolvent  Act  [9  Geo.  IV.,  c.  73]. 
On  presentation  to  A.  of  the  first  of  the  renewed  Bills,  he  served  notice  on 
the  Bank  not  to  part  with  the  securities  so  deposited  with  them,  alleging 
that  the  Bills  drawn  and  renewed  by  him  were  accommodation  bills,  for 
which  he  had  not  received  any  consideration,  and  were  renewed  on  the  faith 
of  the  securities  being  applicable  to  their  discharge.  The  Assignees  of 
Fergusson  and  Co.  redeemed  the  copper  by  paying  to  the  Bank  the  amount 
of  the  principal  and  interest  due  upon  the  Bills  drawn  by  Fergusson  and 
Co.  All  the  Bills  drawn  by  A.  were  dishonoured,  and  the  Bank  of  Bengal 
brought  an  action  against  A.  for  their  amount.  On  a  Bill  filed  by  A.,  the 
Bank  were  restrained  by  Injunction  from  proceeding  with  the  action  at 
law.  Held  on  Appeal  by  the  Judicial  Committee,  discharging  the  Injunction 
and  reversing  tlie  Decree  of  the  Supreme  Court,  that,  under  the  circum- 
stances, the  redemption  of  the  securities  was  a  sale  within  the  meaning  of 
the  condition  contained  in  the  deposit  Bills,  and  that  such  sale  was  not  a. 
release  to  A.  as  surety  for  the  previous  Bills,  the  condition  not  being  that  the 
copper  or  the  proceeds  thereof  should  be  applied  preferentially  or  pori  passu 
with  the  other  debts,  but  simply  in  reimbursement  to  the  Bank,  of  the 
principal  and  interest  due  upon  the  Bills. 

This  was  an  Appeal  from  a  decree  in  a  cause  instituted  by  the  Respondent 
against  the  Appellants,  and  [141]  others,  to  restrain  the  Appellants  from  pro- 
ceeding to  enforce  the  paj-ment  of  certain  Bills  of  Exchange  drawn  by  the  Re- 
spondent on,  and  accepted  by,  the  firm  of  Fergusson  and  Co.,  and  discounted  ou 
their  behalf  by  the  Appellants,  the  Bank  of  Bengal. 

In  1832,  the  Appellants  having  agreed  to  discount  Bills  to  the  amount  of  S.  R. 
■150,000  on  account  of  Fergusson  and  Co.,  five  Bills  were  drawn  by  the  Respondent, 
on  behalf  of  that  firm,  upon  one  Durponarain  Gang-ooly,  a  sircar  or  manager  in 
their  employ,  by  whom  they  were  indorsed,  and  accepted  by  the  Appellants. 

The  Bills  were  severally  made  payable  three  months  after  date,  in  accordance 
with  the  provisions  of  section  15  of  the  Charter  of  Incorporation  of  the  Bank  of 
Bengal,  which  prohibits  the  Bank  from  discounting  any  negotiable  securities  that 
have  a  longer  period  to  run. 

[142]  These  bills  being,  as  it  was  alleged,  merely  accommodation  Bills  for  the 
firm  of  Fergusson  and  Co.,  and  drawn  by  the  Respondent,  upon  an  understanding' 
with  them  that  he  should  run  no  risk  on  their  account,  were,  with  one  e.xception, 
never  paid,  but  from  time  to  time,  and  as  they  became  due,  were  renewed  by  the 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington.  Privy  Councillors, — Assessors, — The  Right 
Hon.  Sir  E.  H.  East  and  the  Right  Hon.  Sir  A".  Johnston. 
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Respondent;  other  Bills  being  substituted  in  their  stead,  the  five  last  of  which  bore 
date  respectively  the  2nd,  6th,  and  28th  days  of  September  1833,  and  were  col- 
lectively for  the  sum  of  S.  R.  400,000;  S.  R.  50,000  having  been  paid  on  their 
account. 

Besides  the  Bills  thus  drawn  and  renewed  by  the  Respondent,  the  Bank  of 
Benu-al  were  in  possession  of  three  Bills  of  the  same  dates  drawn  by  Fergusson  and 
Co.  in  their  own  names,  and  accepted  by  the  Appellants,  together  with  a  quantity  of 
copper,  deposited  as  collateral  security  for  the  payment  thereof. 

Each  of  these  Bills  was  similar  in  form,  varying  only  in  the  amount  and  value 
of  the  collateral  security.     The  first,  dated  the  2nd  September  1833,  was  as  follows  : 

"  Bank  of  Bengal,  2nd  September  1833. 

"  Three  months  after  date,  we  promise  to  pay  to  George  Haley,  Treasurer  of 
the  Bank  of  Bengal,  on  account  of  the  said  Bank,  the  sum  of  sicca  rupees  (245,600) 
two  liundred  and  forty-five  thousand  and  six  hundred,  with  interest  at  the  rate  of 
four  (4)  rupees  (4)  four  per  cent,  per  annum,  and  for  securing  the  repayment,  as 
well  of  the  said  principal  sum,  and  interest,  at  the  rate  aforesaid,  as  of  all  and  every 
sum  or  sums  which  the  said  Bank  of  Bengal,  or  the  Treasurer  of  the  Bank  for  the 
time  being,  or  any  other  person  or  persons  on  account  of  the  said  Bank,  have  already 
advanced  or  paid,  or  have  en-[143]-gaged  to  advance  or  pay,  or  shall  or  may  at  any 
time  or  times  hereafter  advance  or  pay,  or  become  engaged  to  advance  or  pay  to,  or 
on  our  account,  or  to  or  on  account  of  us,  or  any  or  either  of  our  executors  or 
administrators,  or  representatives,  or  any  or  either  of  them  together,  with  interest 
for  the  same  sum  or  sums  of  money  respectively  at  the  rate  of  twelve  per  cent,  per 
annum :  we,  the  said  Fergusson  and  Co.,  have  deposited  in  the  said  Bank  as  col- 
lateral security,  Chili  copper,  10,000  maunds  (a  measure  of  weight  amounting  in 
Bengal  to  about  80  lbs. — Hamilton's  E.  I.  Gazetteer),  at  30  current  rupees,  valued 
of  sicca  rupees  (327,500)  three  hundred  and  twenty-seven  thousand  and  five  hundred ; 
and  in  default  of  payment  at  the  period  above  mentioned,  we,  the  said  Fergusson  and 
Co.,  hereby  authorize  the  Treasurer  of  the  said  Bank  for  the  time  being,  absolutely 
to  sell  or  dispose  of  the  said  Chili  copper  for  the  reimbursement  to  the  said  Bank, 
as  well  of  the  said  principal  and  interest  at  the  rate  aforesaid,  as  of  all  and  every 
such  other  sum  or  sums  of  money,  together  with  interest  as  aforesaid,  on  or  before 
the  expiration  of  the  said  period,  by  public  or  private  sale,  the  said  Treasurer 
rendering  to  us,  the  said  Fergusson  and  Co.,  aiiy  surplus  which  may  be  forthcoming 
from  such  sale,  and  we  being  bound  to  make  good  to  him  whatever  deficiency  there 
may  be  below  the  amount  of  the  said  principal  sum  and  interest  as  aforesaid,  and 
the  sale  price  of  the  said  Chili  copper  to  be  made  on  the  price  to  be  calculated  at 
the  premium  or  discount  of  the  Chili  copper  on  the  day  on  which  the  said  Chili 
copper  shall  be  so  sold  ;  but  if  the  said  [144]  Treasurer  shall  not  proceed  to  sell  or 
dispose  of  the  said  Chili  copper  at  such  period,  we,  the  said  Fergusson  and  Co.,  shall 
and  will  pay  and  allow  to  the  said  Bank  of  Bengal,  interest  at  and  after  the  rate 
of  twelve  per  cent,  per  annum  on  the  said  sum,  and  on  all  and  every  such  sums  as 
aforesaid,  up  to  the  day  on  which  the  said  sum  shall  be  paid  off  and  liquidated,  or 
up  to  the  day  on  which  the  said  Treasurer  of  the  said  Bank  of  Bengal  shall,  in  pur- 
suance of  the  power  hereinbefore  contained,  sell  and  dispose  of  the  said  copper  so 
deposited  as  aforesaid,  as  the  case  may  happen. 

(Signed)  ''  Fergusson  and  Co." 

Witness,  Radananth  Bose. 

The  second  Bill,  which  bore  date  the  6th  of  September  1833,  was  for  the  sum  of 
S.  R.  73,700,  for  which  eleven  hundred  slabs  of  copper  weighing  3000  maunds  and 
upwards,  of  the  value  of  S.  R.  98,275,  were  deposited  in  like  manner  as  collateral 
security:  and  the  third  Bill,  dated  the  28th  of  September  1833,  was  for  the  sum 
of  S.  R.  35,400,  for  which  560  slabs  of  copper  weighing  1500  maunds  and  upwards, 
of  the  value  of  S.  R.  47,200,  were  deposited  as  collateral  security. 

.It  was  alleged  and  insisted  by  the  Respondent,  that  he  was  induced  to  execute 
the  renewed  Bills  of  the  2nd,  6tli,  and  28th  of  September  in  consequence  of  the 
deposits  of  copper  so  made  liy  Fergusson  and  Co.  with  the  Bank  of  Bengal. 

In   the  month  of  Octoljcr   11^.33,  Fergusson   and  Co.   received  from  the  Bank  of 
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Bengal  ii  UivW^l-v  loan  of  S.  K.  4'J0,U0U,  the  repayiiieiit  wlicreof  was  secured  by  a 
Promissory  Note,  similar  in  form,  for  the  amount,  and  a  mortgage  or  pledge  of 
3500  maunds  of  [145]  indigo,  the  property  of  the  firm,  which  was  then  of  the 
value  of  S.  R.  800,000,  or  thereabouts.  .  . 

On  the  -Jeth  of  November  1833,  Fergusson  and  Co.  presented  their  petition, 
under  the  Act  for  the  Relief  of  Insolvent  Delitors  in  the  East  Indies  (9  Geo.  IV.,  c. 
73)  [see  now  Indian  Insolvent  Act  1848  (11  and  12  Vict.  c.  21)],  and  were  adjudged 
and  declared  insolvent,  and  assignees  appointed  of  their  estate  and  effects. 

The  first  of  the  renewed  Bills  drawn  by  the  Respondent  having  become  due,  and 
liaving  been  dishonoured  by  the  acceptors,  the  Bank  of  Bengal  caused  the  same 
to  be  "presented,  on  the  lOtli  of  December  1833,  to  the  Respondent,  for  payment; 
which  was  refused,  and  on  the  27th  of  the  same  month  the  following  notice  was 
served  t)y  his  attorney,  on  his  liehalf,  upon  the  Secretary  of  the  Bank:  — 

"  We  are  instructed  by  Radakissen  Mitter,  the  drawer  of  several  Notes  or  Bills, 
accepted  by  Messrs.  Fergusson  and  Co.,  and  payable  to  the  Bank  of  Bengal,  to 
give  notice,  that  if  you  part  with  or  pay  over  to  the  Assignees  of  the  said  late 
firm  of  Messrs.  Fergusson  and  Co.  any  security  or  securities,  and  sum  or  sums  of 
money  which  may  be  realized  upon  any  such  security  or  securities  which  the 
Bank"  of  Bengal  holds  of  the  said  late  firm  as  deposits  and  pledges  for  loans  made 
by  the  .said  Bank  to  the  said  late  firm  on  the  said  several  Notes  or  Bills,  you  and 
the  Bank  of  Bengal  will  be  held  responsible  for  the  same  to  our  client,  as  our  client 
derived  no  benefit  from  the  said  Notes  and  Bills,  and  became  a  party  to  them  upon 
the  express  understanding  that  the  whole  of  the  said  several  securities,  so  deposited 
and  pledged  by  the  said  late  firm  with  the  said  Bank,  were  ample  for  the  payment 
of  the  said  Notes  and  [146]  Bills,  and  were  ill  the  fir,st  instance  to  go  towards 
liquidation  thereof." 

On  the  lOtli  of  February  1834,  Durpoiiarian  Gangooly,  wlio  was  the  indorser 
of  each  of  the  Bills  drawn,  by  the  Respondent,  obtained  (at  the  instance,  as  it 
appeared,  of  the  Assignees  of  Fergusson  and  Co.)  from  the  Appellants  a  loan  of 
S.  R.  300,000,  upon  the  pledge  and  deposit  of  negotiable  Paper  of  the  East  India 
Company  to  the  amount  of  S.  R.  318,200.  This  loan  was  secured  by  the  Promissory 
Note  of  Gangooly,  in  the  same  form  as  those  previously  drawn  by  Fergusson  and  Co. 

Early  in  the  same  month,  tlie  Assignees  applied  to  the  Appellants  to  redeem 
the  several  parcels  of  copper  held  by  them  as  collateral  security  for  the  Bills  drawn 
by  Fergusson  and  Co.  in  September  1883  ;  and  after  a  short  delay,  for  the  purpose, 
as  was  stated  by  the  Appellants,  of  asl-ertaiiiing  wlietlier  such  deposits  were 
applicable  for  the  general  liabilities  of  the  Insolvent  firm,  and  also  the  amount  for 
which  the  copper  could  be  sold,  they  permitted  such  redemption,  and  delivered 
up  the  whole  of  the  copper  so  deposited,  to  the  Assignees  upon  payment  of  the  sum 
of  S.  R.  366,109,  and  a  fraction,  being  the  total  amount  of  principal  and  interest 
then  due  to  the  Appellants  upon  the  loans  made  upon  such  specific  deposits. 

On  the  22nd  of  February  1834,  before  the  last  mentioned  Promissory  Note  of  the 
10th  of  February  1834  became  due,  the  Assignees  of  Fergusson  and  Co.  applied  to 
the  Appellants  to  redeem  the  Company's  Paper  deposited  by  Durponarian  Gangooly, 
alleging  such  Paper  to  have  been  part  of  the  assets  of  Fergusson  and  Co.,  and  conse- 
quently vested  in  them,  and  that  Gangooly  acted  in  the  matter  merely  as  their  agent, 
[147]  and  was  himself  a  person  of  no  property  or  substance.  The  Appellants  upon 
these  representations  permitted  the  redemption  by  the  Assignees,  and  delivered 
over  the  Company's  Paper  on  the  receipt  of  S.  R.  300,000.  witli  interest  ;  and  in 
the  following  month  the  Appellants  permitted  the  Assignees  of  Fergusson  and  Co. 
to  redeem  the  niaunds  of  indigo,  upon  payment  by  them  of  the  sum  due  on  the 
Promis.sory  Note  of  October  1833. 

At  the  time  of  the  failure  of  the  firm  of  Fergusson  and  Co.,  there  was  one  share 
in  the  Bank  of  Bengal  held  by  that  firm,  but  registered  in  the  name  of  William 
Frederick  Fergusson,  as  the  proprietor  thereof,  and  which  was  then  of  the  value 
of  S.  R.  16,000,  or  thereabouts.  After  the  failure  of  the  firm,  the  Appellants,  ac- 
cording to  the  provision  of  the  Act  for  incor]iorating  the  Bank,  No.  VI.  of  1839, 
s.  39,  and  the  proviso  in  the  21st  section  of  the  Charter,  appropriated  and  trans- 
ferred the  dividends  on  the  same  share,  amounting  altogether  to  S.  R.  600,  towards 
and  in  part  payment  of  the  first  of  the  five  discounted  Bills  drawn  by  the  Respondent, 
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in  the  hands  of  the  Appellants  at  uhe  time  of  such  failure,  and  in  further  reduetiou 
of  the  liability  of  the  Respondent  thereon. 

On  the  12th  of  August  18.'53,  the  Appellants  commenced  an  action  of  assuiiijmt 
on  the  plea  side  of  the  Supreme  Court  against  the  Respondent,  for  the  purpose  of 
recovering  the  l)alance  due  on  the  five  Bills  drawn  by  him  and  discounted  by 
the  Bank  as  above  stated. 

In  con.sequence  of  these  proceedings,  the  Respondent,  on  the  8th  of  November 
1934:,  tiled  a  Bill  in  the  equity  side  of  the  Supreme  Court,  against  the  Appellants, 
their  Secretar)',  and  the  Assignees  of  Fergusson  and  Co.  The  Bill  set  forth  the 
circumstances  above  stated,  and  [148]  insisted  that  the  terms  on  whiiih  the  Re- 
spondent consented  to  become  the  drawer  of  the  Bills  in  question  were  well  known 
to  the  Appellants ;  the  Complainant  also  insisted  that  the  Appellants  were  bound 
to  proceed  in  the  first  instance  against  the  Assignees  of  the  Insolvent  Estate ; 
that  the  several  collater^il  securities  held  by  the  Bank  were  liable  as  well  for  the 
debts  due  from  the  firm  previous  to  their  deposit,  as  for  those  incurred  at  the  time ; 
and  that  the  Appellants,  by  permitting  the  redemption  of  the  same  after  the 
notice  served  on  them  on  behalf  of  the  Respondent,  and  without  his  assent,  had 
relieved  him  from  all  liability  in  respect  of  the  several  Bills  of  Exchange,  or  at  least 
to  the  extent  of  any  surplus  value  thereof,  beyond  the  amount  for  which  the  same 
were  specifically  pledged  and  deposited,  and  prayed  that  the  Appellants,  and  the 
Assignees,  and  all  persons  claiming  under  them,  might  be  perpetually  restrained 
by  injunction  from  taking  any  further  proceedings  against  the  Respondent  to 
enforce  payment  of  the  said  five  Bills  whereon  such  action  had  been  brought. 

Tlie  Appellants  by  their  answer  admitted  the  fact  of  the  transactions  set  forth  in 
the  Bill,  and  stated  the  several  Bills  drawn  by  the  Respondent  to  have  been  suc- 
cessively indorsed  to  and  discounted  by  the  Appellants  in  the  ordinary  course  of 
their  business,  and  denied  that  the  same  had  been  drawn  or  recovered  by  the  Re- 
spondent on  any  such  assurance  or  representation  of  the  firm  of  Fergusson  and  Co., 
or  of  the  Aj)pelhuits,  as  alleged  by  him,  or  upon  the  faith  and  credit  of  the 
several  deposits  and  pledges  of  copper  and  indigo,  which  they  insisted  were  only 
liable  for  the  sums  for  which  they  had  been  respectively  deposited,  and  for  which 
they  had  been  redeemed  b}'  the  Assignees:  and  they  denied  the  several  grounds 
of  equitable  relief  [149]  claimed  by  the  Respondent,  and  insisted  on  their  right 
k)  proceed  with  their  action  at  law  for  the  recovery  of  the  balance  due  on  the 
several    Promissory    Notes. 

The  assignees  also  put  in  their  answer,  in  which  they  admitted  the  facts  as 
generally  stated  by  the  Bill,  and  also  that  subsequent  to  the  redemption  of  the  copper, 
they  had  sold  the  same  at  a  profit,  but  contended  that  the  rise  in  the  value 
thereof  was  accidental  and  unexpected,  and  that  at  the  time  of  redemption,  the 
sum  for  which  the  same  was  redeemed  was  the  full  value.  The  Defendant,  the 
Secretary  of  the  Bank  of  Bengal,  also  put  in  his  answer  to  the  Respondent's  Bill. 

The  cause  being  at  issue,  witnesses  were  examined,  and  the  same  came  on  for 
hearing  on  the  13th  of  July  1838,  before  Sir  Edward  Ryan,  Chief  Justice  of  the 
Supreme  Court,  and  Sir  Peter  Grant,  who  at  the  time  were  the  only  two  Judges  of 
the  Court ;  when  it  was  ordered  (Mr.  Justice  Grant  dissenting)  that  the  Resjiondent's 
Bill  should  be  dismissed  with  costs. 

The  Respondent  l)eing  dissatisfied  with  this  decree,  presented  his  Petition  for, 
and  obtained,  a  re-hearing  of  the  cause  on  the  30th  of  November  1838,  before 
the  Judges  by  whom  it  was  originally  heard,  and  Sir  Henry  William  Seton,  who 
had  been  appointed  one  of  the  Judges  of  the  Court  since  the  former  hearing. 

On  the  31st  of  January  1839,  the  Judges  gave  Judgment,  when  Mr.  Justice  Seton 
was  of  opinion  that  the  injunction  prayed  for  should  be  perpetual,  in  which  Mr. 
Ju.stice  Grant  concurred  ;  but  the  Chief  Justice  adhered  to  his  former  opinion,  that 
the  Bill  should  be  dismissed  with  costs.  The  decree,  therefore,  was,  that  the  in- 
junction to  restrain  proceedings  at  law  should  be  made  perpetual,  each  party  paying 
his  [150]  own  costs,  except  the  Defendant,  the  Secretary  of  the  Bank,  whose  costs  the 
Res|)undcnt  was  directed  to  pay. 

From  this  Decree  the  Ajipellants  aiipcaled  to  Her  Majesty  in  Council. 

Mr.  Griffith  Richards,  (^.C,  and  Mr.  Greenwood,  for  the  Appellants,  The  Bank 
of  Bengal. 
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The  allegtitiou  that  the  Bills  drawn  by  the  Uespoiideiit  were  mere  accoimnodatiou 
Bills,  and  were  drawn  upon  tiie  understandiiif^  with  Fergusson  and  Co.  that  the 
Respondent  was  not  to  he  held  liable  for  their  amount,  is  unfounded  in  fact,  and 
unsupported  by  evidence.  The  averment  is  expressly  denied  by  the  Appellants' 
answer,  and  no  proof  is  tendered  by  the  Kespondent  to  support  such  allegation. 
It  was  said  indeed  in  the  Court  below  that  the  circumstance  of  Fergusson  himself 
being  a  Director  of  the  Bank,  and  a  registered  holder  of  Company's  Paper,  affected 
the  Appellants  with  notice  of  the  agreement  between  him  and  the  Respondent  ; 
but  if  there  were  evidence  of  such  an  agreement,  it  could  not  affect  the  Appellants, 
since  notice  to  one  of  the  members  of  a  corporation  in  his  private  character,  and 
as  a  partner  of  a  firm  not  members  of  the  corporation,  could  not  lie  held  notice  to 
the  corporate  Isody,  who  must  necessarily  all  be  strangers  to  the  private  affairs 
of  their  individual  members.  Were  such  the  law,  tliere  would  be  no  limit  to  the 
liabilities  of  a  corporation. 

Again,  it  was  argued  in  the  Court  below,  that  the  Respondent  was  a  surety,  and 
on  the  ground  of  his  having  lieen  released  as  such,  liy  tlie  conduct  of  the  Appellants, 
the  .Judgment  on  the  re-hearing  proceeded.  But  in  what  did  his  suretyship  consist? 
lie  is  the  [151]  original  drawer  of  the  notes.  Now  at  the  time  of  their  being 
drawn,  no  security  was  given  by  Fergusson  and  Co.  to  the  Appellants,  nor  were 
an)'  securities  ever  given  by  Fergusson  and  Co.  for  the  amount  of  the  Respondent's 
]5ills.  It  is  alleged  by  the  pleadings,  that  the  copper  and  indigo  deposited  by 
Fergusson  and  Co.  with  the  Appellants,  was  for  all  sums  due  from  the  former,  and 
that  the  Appellants  had  a  general  lien  on  the  same,  beyond  the  amount  for  which 
the  deposits  were  respectively  made.  But  the  terms  on  which  the  deposits  were 
made  are  explicit;  they  are  redeemable  for  the  several  amounts  specified:  the 
Assignees  had,  therefore,  a  right  to  redeem  the  same  on  payment  of  each  specific 
suni  and  interest.  Toung  v.  The  Banl-  of  Bengal  (1  Moore's  P.C.  Cases,  150). 
The  debt  contracted  by  the  Bills  was  on  the  personal  security  of  the  Respondent, 
and  the  nature  of  the  contract  does  not  imply  that  he  ever  contemplated  being 
held  merely  a  surety.  Wviglit  v.  Sinvpson  (6  Ves.  714-26).  There  was  no  dealing 
with  the  original  Bills,  or  those  renewed  in  their  place,  which  could  release  the 
Respondent  as  the  drawer :  the  only  claim  for  such  release  is  founded  on  the 
deposit  Bills  ;  there  is  no  evidence  of  the  iigreement  stated  by  the  Respondent.  The 
dishonour  of  the  original  Bills  drawn  by  the  respondent,  and  the  demand  made  ou 
him  for  payment,  was  notice  to  him,  that  the  Appellants  held  him  liable;  he  was 
also  cognizant  of  the  deposit  Bills,  and  the  securities  pledged  therewith;  this  he 
stated  himself.  Now  in  order  to  entitle  him  to  their  benefit,  he  ought  to  have  paid 
the  debt  and  required  the  transfer  of  them  to  himself;  the  notice  given  on  his 
behalf  was  not  to  [152]  part  with  the  deposits,  but  they  were  pledged  for  specific 
sums,  redeemable  on  their  liquidation,  and  if  the  surety  desired  to  have  the  benefit 
of  them,  he  ought  to  have  paid  the  principal  due  on  them,  and  then  taken  an  assign- 
ment;  that  is  the  only  ground  on  which  he  could  claim  equitable  relief:  the  pay- 
ment of  the  debt,  or  the  placing  himself  in  the  situation  of  the  principal  debtor  • 
that  is  the  principle  of  all  the  decisions.  Law  v.  Ea.<!f  lndi<i  Company  (4  Ves.  824), 
Boultbee  v.  Stiibhs  (18  Ves.  20),  Mayhew  v.  Crirkett  (2  Swan.  185),  Browne  v.  Can- 
(2  Russ.  600),  Spears  v.  Hartley  (3  Esp.  81).  In  Wade  v.  Coope  (2  Sim.  155, 
160),  the  Vice-Chancellor.  in  stating  the  rule  of  law,  said,  "  The  doctrine  is,  that 
where  a  man  becomes  surety  for  a  debtor  for  the  payment  of  a  debt,  he  has,  if  he 
pays  the  debt,  a  right  to  avail  himself  of  all  the  securities  which  the  creditor  has. 
But  that  doctrine  never  applies  to  a  person  who  becomes  surety  at  one  time,  and 
a  security  is  given  to  the  same  creditor,  either  for  another  debt,  or,  what  is  the 
same,  for  a  distinct  portion  of  the  debt  for  which  the  first  security  was  o-iven  :  '' 
and  he  continues,  "I  have  not  found  any  such  case:  on  the  contrary,  all  the 
notion  I  have  of  the  law  is,  that  the  doctrine  has  always  been  stinted  to  the  particular 
contingency  of  the  debt  being  one,  and  the  surety  Ijeing  given  for  the  same  debt, 
at  the  time  when  the  person  became  surety  for  it."  Without  pajmient  of  the 
debt,  therefore,  the  Respondent  had  no  right  to  the  deposits,  and  the  redemption  bv 
the  Assignees  for  their  market  value  was  according  to  the  terms  upon  which  they 
were  made,  and  in  no  way  jirejudicial  to  the  Respondent. 
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[153]  The  Attorney-General  (Sir  F.  Pollock),  Mr.  Bethell,  Q.C.,  and  Mr.  T.  B. 

May,  for  the  Respondent. 

That  the  Bills  originally  drawn  by  the  Respondent  were  accommodation  Bills 
there  can  be  no  doubt.  They  were  accepted  by  Fergusson  and  Co.,  and  the  renewed 
Bills  were  in  all  respects  similar  to  tho.se  drawn  in  the  first  instance.  It  is  not  pre- 
tended that  the  Respondent  ever  derived  any  benefit  from  them.  This  circumstance  is 
sufficient  evidence  of  the  agreement  that  he  should  lie  held  harmless.  The  Respon- 
dent was  to  all  intents  and  purposes  a  surety.  What  then  is  the  contract  made 
with  hi.s  principal,  by  the  deposit  Bills?  The  deposits  are  stated  to  be  made  for 
security  as  well  of  the  principal  sums  and  interest  thereby  secured,  "  as  of  all  and 
every  sum  or  sums  which  the  said  Bank  of  Bengal,  or  any  other  person  or  persons, 
on  account  of  the  said  Bank,  have  already  advanced  or  paid,  or  have  engaged  to 
advance  or  pay,  or  shall  at  any  time  hereafter  advance  or  pay  to  or  on  our  account, 
or  of  our  executors,  etc."  That  this  contract  was  made  with  the  privity  of  the 
Respondent,  the  notice  served  by  him  on  the  Bank  of  Bengal  sliows  ;  but  notwith- 
standing such  notice  and  the  term  of  the  contract,  the  Apjjellants  permit  the 
Assignees  to  obtain  possession  of  the  deposits  on  payment  of  the  principal  and 
interest  due  upon  Fergusson  and  Co.'s  Bills,  thereby  giving  up  securities  pledged 
for  aU  sums  which  the  Bank  had  already  advanced.  It  is  said  that  the  surety  is 
only  entitled  to  the  benefit  of  securities  deposited  by  the  principal,  upon  payment 
to  the  creditor  ;  but  the  authorities  cited  do  not  bear  out  that  position.  The  true 
principle  is,  that  the  creditor  is  a  trustee  for  the  surety,  not  merely  from  the  fact  of 
payment.  Init  [154]  from  the  relation  that  subsists  between  them  ;  and  consequently, 
whether  the  surety  has  paid  or  not,  the  creditor  can  do  no  act  to  his  prejudice. 
This  is  the  doctrine  estalilished  in  Mayhew  v.  Crickett  (2  Swan.  185),  and  the 
authorities  there  cited.  In  that  case  the  surety  sought  his  discharge  through  the 
medium  of  the  same  equity  as  is  contended  for  here;  and  it  appears  from  what  fell 
from  Lord  Eldon,  that,  but  for  a  subsequent  promise,  he  would  have  been  held 
discharged  both  at  Law  and  in  Equity.  The  case  of  Bronne  v.  Ctirr  (2  Russ.  600 ; 
S.C.  7  Bingh.  508)  rested  on  peculiar  circumstances:  the  surety  disputed  his 
liability  at  law  ;  he  had  been  guilty  of  laches  in  not  availing  himself  of  his  legal 
remedies,  and  there  were  other  grounds  peculiar  to  the  nature  of  the  certificate, 
which  took  the  case  out  of  the  general  principle.  In  BouJthee  v.  Stiibbs  (18  Ves.  20, 
21),  cited  on  the  other  side.  Lord  Eldon  expressly  lays  it  down,  that  the  creditor 
agreeing  with  the  principal  debtor  to  postpone  his  remedy,  the  effect  is,  that  in  equity 
the  right  against  the  surety  is  gone.  It  is  in  vain  to  say  the  indulgence  may  be  for 
the  benefit  of  the  surety :  another  person  has  no  right  to  judge  what  are  the  surety's 
remedies;  the  original  implied  contract  being,  as  far  as  the  nature  of  the  original 
security  will  admit,  that  the  surety  paying  the  debt  .shall  stand  in  the  place  of 
the  creditor.  No  payment  here  by  the  Respondent  could  have  placed  him  in 
the  situation  of  the  creditor ;  for  the  deposits  were  redeemed,  not  at  a  price 
ascertained  by  public  sale,  but  at  the  sum  for  wliicli  the  deposit  notes  were  drawn. 

Suppose,  however,  such  sum  to  have  been  the  market  value  of  the  copper  at  the 
time  of  such  [155]  transfer,  the  securities  were  for  advances  made  prior  to  as  well 
as  at  the  time  of  their  deposit;  the  Bank  of  Bengal  ought,  therefore,  at  least,  to 
have  applied  their  proceeds,  paii  pastiu,  to  the  discharge  of  the  Respondent's 
Bills,  as  well  as  those  of  Fergusson  and  Co.  ;  they  did  so  with  respect  to  the  indigo 
and  Company's  Paper,  which  showed  they  were  cognizant  of  the  Respondent's 
equity.  It  is  upon  these  principles  that  the  Respondent  was  held  entitled  to  the 
relief  he  sought  by  his  Bill  in  the  Court  below,  and  we  submit  that  this  Appeal  must  be 
dismissed  with  costs. 

The  Right  Hon.  Dr.  Lushington  (28th  July  1842). — This  is  an  Appeal  from  the 
Supreme  Court  of  Judicature  at  Fort  William,  and  was  brought  under  the  following 
circumstances. 

In  the  year  1832,  Radakissen  Mitter  drew  several  Bills  in  favour  of  Durponarain 
Gangooly  on  Messrs.  Fergusson  and  Co.,  Merchants  in  Calcutta,  who  accepted  the 
same.  Tiiose  Bills  being  indorsed  by  Durponarain  Gangooly,  were  discounted  by 
the  Bank  of  Bengal,  and  the  value  was  paid  to  Fergusson  and  Co.  The  whole  amount 
for  which  tlioKp  Bills  were  originally  given  was  S.   R.  450,000.     Those  Bills  were 
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renewed  from  time  to  time,  and,  save  a  sum  of  S.  11.  50,000,  no  money  was  paid 
ill  discliarg'e  of  tlioni. 

In  tlio  month  of  November  1833,  Fergusson  and  Co.  failed.  At  that  time  the 
Bank  of  l{on<,'al  lield  five  renewed  Bills  for  S.  R.  400,000,  which  became  due  and 
payable  in  December  1833,  and  January  1834. 

'  On  the  2iid  of  September  1833,  the  Bank  advanced  to  Messrs.  Fergusson  and  Co. 
the  sum  of  S.  R.  245,600,  on  a  deposit,  as  a  collateral  security,  of  10,000  maunds  of 
Chili  copper,  valued  at  S.  R.  327,500.  The  terms  [156]  ui.ou  which  this  copper  was 
deposited  will  recpiire  to  Ije  more  particularly  noticed. 

On  the  Gtli  of  September  183.3,  a  furtiier  advance  was  made  by  the  Bank  to 
Radakissen  Mitter  of  S.  R.  73,700,  on  the  security  of  1100  slabs  of  copper,  valued 
at  S.R.  98,275.  This  copper  was  deposited  as  a  security  upon  precisely  the  same 
terms,  with  respect  to  Radakissen  Mitter,  as  the  copper  deposited  on  the  2nd  of 
September  was  with  respect  to  Fergusson  and  Co.,  and  the  advance  was  for  the  benefit 
of  Fergusson  and  Co. 

On  tlie  28th  of  September  1833,  a  fui-ther  advance  of  S.  R.  35,400  was  made  to 
Messrs.  Fergusson  and  Co.  by  the  Bank,  on  the  deposit  of  568  slabs  of  copper,  valued 
at  S.  R.  47,200,  and  such  deposit  was  made  in  the  same  term>s  as  that  on  the  2nd  of 
September. 

On  the  26tli  of  November  1833,  Messrs.  Fergusson  presented  their  Petition  to  the 
Court  for  the  Relief  of  Insolvent  Debtors,  and  Assignees  were  appointed  of  their 
estate  and  effects.  The  first  of  the  Bills  drawn  by  Radakissen  Mitter  became  due 
on  the  lOtii  of  December  1833,  and  was  presented  to  him  for  payment. 

On  the  27th  of  December  1833,  Raduki.ssen  Mitter  caused  a  notice  to  be  served 
on  the  Bank  to  the  following  purport,  tliat  if  the  Bank  should  part  with  or  pay  over 
to  the  Assignees  of  Fergusson  and  Co.  any  securities  or  proceeds  of  securities  held  by 
the  Bank  for  loans  made  to  Fergusson  and  Co.  on  the  Bills  of  Exchange  drawn  by 
Radakissen  Mitter,  the  Bank  would  be  held  responsible,  as  Radakissen  Mitter  had 
derived  no  benefit  from  the  Bills,  and  had  become  a  party  to  them  on  the  express 
understanding  that  the  securities  were  ample,  and  should  be  applied  in  the  first 
instance  to  the  liquidation  of  the  Bills. 

On  the  12tli  of  February  1834,  the  Hank,  upon  [157]  the  application  of  the 
Assignees,  delivered  up  the  three  parcels  of  co])per  so  deposited  with  them,  upon 
payment  by  the  Assignees  of  S.  R.  366,10".),  being  the  amount  of  the  principal  and 
interest  of  the  three  sums  advanced  upon  the  security  of  the  copper. 

On  the  12th  of  August  1834,  the  Bank  lirought  their  action  against  the  Respondent, 
as  drawer  of  the  five  Bills,  for  the  Ijalance  due  to  the  Bank,  viz.  the  amount  of  the 
Bills,  less  the  dividends,  on  a  share  in  the  said  Bank,  which  had  been  held  by 
Fergusson  on  behalf  of  his  partnership,  and  less  also  S.  R.  99,552  1  a.  2  p.,  received 
on  account  of  an  order  addressed  in  September  1833,  to  the  Government  Loan  Com- 
mittee by  Messrs.  Fergusson,  and  accepted  by  such  Committee.  This  order  required 
the  Loan  Committee  to  pay  to  the  Bank  of  Bengal  S.  R.  130,000  from  proceeds  of 
indigo  pledged  to  the  Committee  :  and  the  Bank  were  to  hold  this  money  as  a  security 
for  the  five  Bills,  and  also  for  a  Bill  drawai  by  Mr.  Colville,  accepted  by  Mes.srs 
Fergusson,  and  discounted  by  tlie  Bank. 

in  November  1834,  the  Respondent  filed  his  Bill  on  the  Equity  side  of  the  Supreme 
Court  against  the  Bank  and  the  Assignees  of  Fergusson  and  Co.,  and  prayed  a 
perpetual  Injunction  against  any  further  proceedings  at  law  to  enforce  payment 
of  the  said  five  Bills.  An  Injunction  till  further  order,  was  obtained  on  the  9th  of 
February  1835. 

The  Defendants  to  the  Bill  liaving  appeared,  and  the  cause  gone  through  the 
ordinary  stages,  it  was  heard  on  the  13th  of  July  1838,  before  the  Cliief  Justice  and 
one  of  the  Puisne  Judges,  there  not  being  any  other  at  that  time  in  Calcutta.  The 
Court  was  divided  in  opinion,  and  in  such  case  the  opinion  of  the  Chief  Justice  being 
entitled  to  prevail,  a  Decree  on  the  13th  [158]  of  August  was  made  conformable  to 
his  opinion,  and  the  Bill  was  dismissed  with  costs,  as  against  the  Bank  of  Bengal. 

A  Petition  for  rehearing  having  been  presented,  the  cause  was  reheard  on  the  30th 
of  November  before  the  Chief  Justice,  Sir  John  Peter  Grant  and  Sir  Henry  W.  Seton, 
who,  in  the  interval,  had  arrived  in  Bengal,  and  taken  his  seat. 

By  the  Decree  on  the  hearing,  dated  tlie  31st  of  January  1839,  the  Decree  of  the 
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1st  of  August  was  reversed,  and  tlie  Injunction  made  perpetual;  and  the  Bank  was 
left  to  pay  its  own  costs.  From  this  Decree  the  Cliief  Justice  dissented,  and  tlie 
Bank  of  Bengal  brought  tlie  present  Appeal. 

In  these  proceedings  there  are  very  many  other  circumstances  set  forth  ;  but  as 
their  Lordships  are  of  opinion  that  their  decision  must  be  chiefly  governed  by  the 
view  they  take  of  one  question,  this  short  sununary  may  suiBce  to  bring  out  so  mucli 
of  the  case  as  they  deem  necessary. 

It  is  perfectly  clear  tliat  the  Respondent,  by  drawing  these  Bills  of  Exchange, 
undertook,  if  the  acceptors  failed  to  pay,  to  make  payment  himself.  Of  the  aver- 
ment contained  in  the  Bill,  that  the  Respondent,  by  an  understanding  with  the  Bank, 
was  to  be  relieved  fi'om  all  responsibility  on  account  of  his  being  the  drawer  of  the 
Bills,  there  is  no  jiroof  whatever  ;  and,  therefore,  any  inference  arising  from  such 
fact,  if  true,  must  be  wholly  dismissed  from  the  ca.se.  At  the  time  the  Bills  were 
originally  drawn,  it  does  not  appear  that  the  Bank  held  any  security  from  Messrs. 
Fei-gusson,  and,  therefore,  the  engagement  entered  into  l)y  the  Respondent  to  pay 
the  amount  of  the  Bills,  if  the  acceptors  did  not,  was  wholly  unconnected  with  any 
[159]  question  of  security.  At  a  period,  however,  long  subsequent  to  the  drawing 
the  fir.st  Bills,  the  Bank  did  take  certain  securities ;  and  it  is  on  account  of  the 
manner  in  which  the  Bank  dealt  with  those  securities  that  the  Respondent  claims 
to  be  relieved  from  his  liability  to  pay  those  Bills. 

It  will  be  necessary  presently  to  advert  to  the  terms  of  the  documents  whereby 
those  securities  were  acquired,  and  afterwards  the  mode  in  which  the  Bank  dealt 
with  them. 

It  is  unnecessary  to  consider  how  far  the  Respondent  obtained  a  right  to  the 
securities  subsequently  acquired. — securities  neither  given  nor  agreed  to  l>e  given 
till  a  long  time  after  the  first  Bills  became  due, — and  whether  he  could  acquire  such 
securities  without  paying  the  debt.  This  may  or  it  may  not  be,  as  far  as  the  present 
question  is  concerned,  because,  assuming  the  affirmative  of  the  proposition,  the 
securities  were,  we  think,  justly  dealt  with. 

Supposing  the  Respondent  to  have  acquired  a  right  to  the  lienefit  of  the  security, 
what  was  the  extent  of  that  right?  We  apprehend  that  the  Respondent  could  in  any 
view  only  take  a  right  to  the  benefit  of  the  security  subject  to  the  power  which  the 
creditor  by  the  terms  of  the  security  was  entitled  to  exercise.  And  this  condition 
is  no  injustice  to  the  surety,  for  whatever  be  the  quantum  of  benefit  he  derives  from 
the  security,  it  is  a  benefit  beyond  that  which  he  stipulated  for  when,  he  originally 
became  surety. 

This  .security  is  given  by  a  document  to  the  following  effect,  in  the  form  of  a 
Promissory  Note  signed  by  Fergusson  and  Co.,  dated  2nd  September  1833.  That 
firm,  three  months  after  date,  promise  to  pay  the  Bank  of  Bengal  S.  R.  245,600, 
with  interest  as  stated  ;  and  [160]  the  document  states,  that  they  have  dejjosited  in 
the  Bank,  as  a  collateral  security.  Chili  copper  valued  at  S.  R.  327,500;  "and  in 
default  of  payment  at  the  period  above  mentioned,  we,  Fergusson  and  Co.,  hereby 
authorize  the  Treasurer  of  the  Bank  for  the  time  being,  absolutely  to  sell  and  dispose 
of  the  said  Chili  copper,  for  the  reimbursement  to  the  said  Bank,  as  well  of  the 
said  principal  and  interest  at  the  rate  aforesaid,  as  of  all  and  every  such  other  sum 
or  sums  of  money,  together  with  interest,  as  aforesaid,  on  or  after  the  expiration  of 
the  said  period,  by  public  or  private  sale." 

There  were  two  other  parcels  of  copper  deposited  in  September  by  documents 
similar  in  effect. 

There  is  no  apparent  difficulty  in  the  construction  of  this  Instrument ;  it  is  simply 
an  obligation  to  repay  a  certain  sum  then  advanced  by  the  Bank,  aiid  the  deposit 
of  a  certain  quantity  of  copper  to  secure  the  payment  of  that  debt  and  all  other  sums 
of  money  which  might  be  then  due,  or  might  be  advanced  in  the  interval.  The 
Instrument  did  not  direct  that  the  copper  or  the  proceeds  thereof  should  be  applied 
preferentially  in  paj'ment  of  any  particular  debt. 

Such  being  the  Instrument  by  which  the  security  was  given,  the  next  consideration 
is,  how  did  the  Bank  of  Bengal  deal  with  the  security? 

On  the  26th  of  November  1833,  Fergusson  and  Co.  became  Insolvent,  and  the 
Bills  drawn  by  the  Respondent  became  duo  in  December  and  January  following. 
On  the  27tii  of  December  1833,  the  Respondent  gave  notice  to  the  Bank  to  retain  the 
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securities,  claiiuiiiy  a  riglit  to  liave  tliciii  first  appliLMl  in  ]iayiiiuiit  of  tlie  Bills.  Tiie 
Bai.lt  retained  tiie  copper  till  the  12th  of  Fel)ruary  1S34,  when  they  delivered  it  over 
[161]  to  the  Assignees  of  Fergusson  and  Co.,  on  the  payment,  of  S.  R.  .iGG.UOU,  which 
was  the  amount,  with  interest,  of  the  special  loans  made  by  the  Bank  at  the  times 
of  receiving  the  three  parcels  of  copper. 

The  Respondent  says  that  this  copper  was  not  sold,  but  was  redeemed  contrary 
to  tlie  terms  of  the  In.strument,  and  that  too,  at  less  than  its  real  value ;  and  that, 
therefore,  the  .security  to  which  he  has  a  claim  has  been  diminished  in  value,  and  that 
the  conduct  of  the  creditor  has  relieved  him  from  his  ol)ligiition  as  surety. 

We  are  of  opinion,  that  returning  the  copper  to  the  Assignees  on  payment  of  its 
full  value  (a.ssuniing  tliat  fact  for  the  present)  is  a  disposition  of  it  fairly  within  the 
terms  of  the  Instrument,  which  gives  to  the  Bank  the  right  to  sell  or  dispose  of  the 
copper  by  public  or  private  sale.  SucJi  a  disposition  of  the  copper  is  a  sale  of  it 
in  all  essential  particulars.  The  Assignees  are  purchasers  for  a  full  consideration, 
and  the  Respondent,  by  this  mode  of  dealing  with  the  copper,  does  not  suffer  the 
slightest  injury,  nor  are  any  of  his  rights  infringed. 

That  the  copper  was  sold  for  less  than  its  value,  there  is  no  evidence  whatever. 
The  answer  of  the  Bank  was  read,  which  distinctly  states  the  contrary;  nor  is  there 
any  probability  of  the  security  being  so  sacrificed,  for  it  was  clearly  the  interest 
of  the  Bank  to  obtain  the  full  value  of  it.  It  is  true,  indeed,  that  the  copper  was 
afterwards  sold  by  the  Assignees  for  a  larger  amount ;  but  such  sales  took  place  at 
distant  periods,  and  when  the  market  had  altered.  On  this  ground  we  are  of  opinion 
that  the  Respondent  is  not  entitled  to  relief. 

It  has,  however,  been  further  contended,  that  the  [162]  Bank,  having  received  the 
value  of  the  copper,  was  bound  to  have  applied  it  pari  pii-sxii  towards  the  liquidation 
of  all  the  debts  due  from  Fergusson  and  Co.  to  the  Bank,  including  the  five  Bills. 
But  we  think  tliat  tlie  Instrument  creating  the  security,  not  directing  it  to  be  applied 
preferentially  in  payment  of  any  debt,  nor  jxiri  passu  in  payment  of  all  delits,  and 
the  Assignees  of  Fergusson  and  Co.  not  requiring  it  to  be  appropriated  in  liquidation 
of  any  demand,  the  Bank  had  a  perfect  right  to  apply  it  towards  the  payment  of  the 
special  loans.  We  think  so  upon  the  ordinary  principle  which  entitles  a  creditor, 
in  the  absence  of  any  direction  from  the  debtor  paying,  to  apply  the  monies  he 
receives  to  whichever  of  several  debts  arising  he  pleases.  But  it  may  be  well  to 
consider  what  would  be  the  result  if  the  proposition  of  the  Respondent  was  true; 
it  would  be  this,  that  tlie  Respondent  would  be  relieved  pro  tan  to  by  the  pari  passu 
ap]ilicatioii  of  the  produce  of  this  security  ac(juired  after  he  became  surety;  and  in 
the  same  proportion  the  Bank  would  be  left  without  security  for  payment  of  a  loan 
advanced  by  them  long  after  the  Bills  were  discounted,  and  on  the  faith  of  this  very 
security.  The  Bank  would  to  this  extent  be  deprived,  as  to  the  Bills,  of  the  benefit 
of  the  security  they  originally  possessed.  It  is  difficult  to  find  any  princi|)le  of  Law 
or  Equity  which  could  support  a  proposition  fraught  with  such  consequences. 

With  res]iect  to  the  share  which  Fergusson  himself  held  in  the  Bank,  the  dividends 
were  applied  in  liquidation  of  these  Bills — the  share  became  the  property  of  the 
Assignees.  We  see  no  reason  to  conclude  that  it  was  illegally  dealt  with,  to  the 
prejudice  of  the  Respondent. 

[163]  Their  Lordships,  therefore,  are  of  opinion  that  the  Decree  appealed  from 
must  be  reversed,  and  the  Bill  dismissed,  but  without  costs ;  thus  leaving  each  party 
to  pay  their  own  costs. 

It  is  right  that  I  should  add,  that  upon  the  present  occasion.  His  honor  the  Vice- 
Chancellor  entertains  some  doubt  with  respect  to  this  Judgment,  and  thinks  that  it 
would  perhaps  be  more  expedient  that  further  inquiry  should  be  instituted  into  the 
circumstances. 

Decree  reversed. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  0.  Appropriation  op  Securities;,  L 
Cotisii/nments ;  S.C.  3  Moo.  Ind.  App.  19.  As  to  expression  of  existence  of 
unanimity  or  divergence  of  opinion  among  members  of  Judicial  Committee 
(i  Moo.  P.C.  163),  see  0.  in  C.  of  4th  Feb.  1878;  and  authorities  collected  in 
Phillimore,  Ecrl.  Law,  2nd  Ed.  p.  975.] 
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[164]  Re  Simister's   Patent  *  [July   15,  December   7,  8,   1812]. 

Extension  of  the  term  of  Letters  Patent  refused,  although  the  profits  derived  from 
the  patent  article  was  less  than  the  expenditure  incurred  ujwn  the  patent; 
the  utility  of  the  invention  being  small. 

The  fact  of  an  invention,  when  known,  not  getting  into  general  use,  is  a  pre- 
sumption against  its  utility. 

This  was  an  application  for  an  extension  of  the  term  of  Letters  Patent  granted  to 
the  petitioner,  bearing  date  the  18th  of  December  1828,  for  "  improvements  in 
weaving,  preparing,  or  manufacturing  a  cloth  or  fabric,  and  the  application  thereof 
to  the  making  of  stays  and  other  articles  of  dress,  which  improvements  are  also 
applicable  to  other  purposes." 

The  petitioner  stated,  that  at  the  time  of  granting  the  said  Letters  Patent,  the 
cloth  or  fabric  used  for  stays  was  woven  or  manufactured  according  to  the  usual 
and  well-known  method.s  of  weaving;  and  stays  were  made  by  placing  two  surfaces 
of  such  cloth  together,  and  sewing  or  stitching  by  the  hand,  in  such  manner  as  to 
leave  the  requisite  spaces  for  the  introduction  of  the  whalebone  or  other  article  with 
which  stays  were  or  miglit  be  fitted.  The  petitioner  then  stated  the  expenses  in- 
curred, and  difficulties  encountered,  in  making  and  introducing  the  invention,  the 
opposition  of  the  trade,  and  infringement  of  the  invention,  and  the  litigation  and 
expense  incurred  in  protecting  the  patent;  that  no  profits  had  l)een  received  for 
some  time,  and  that  the  profits  during  the  last  six  years  had  not  equalled  the 
petitioner's  losses;  so  that  on  the  whole  there  had  been  a  loss  on  tlie  invention.  A 
disclaimer  had  been  inrolled  as  to  so  much  [165]  of  tlie  invention  as  did  not  relate 
to  tlie  making  of  stays. 

Caveats  were  entered,  and  notices  of  objection  given  by  several  parties,  to  the 
validity,  the  novelty,  and  the  specification  of  the  patent,  and  alleging,  among  other 
things,  that  the  petitioner  had  compromised  certain  legal  proceedings  taken  to 
protect  the  patent,  which  were  particularly  referred  to  in  the  petition,  by  the  pay- 
ment of  money,  with  a  view  of  prejudicing  and  deterring  other  parties  known  to 
the  petitioner  to  be  infringing  the  patent ;  that  in  consequence  of  the  petitioner's 
not  interfering  to  stop  such  infringements,  the  opponents  had  embarked  a  large 
capital  in  machinery  for  manufacturing  the  stay  fabric  by  steam  power,  and  that 
it  was  not  until  the  fabric  so  woven  by  steam,  power,  drove  out  of  the  market  the 
fabric  woven  in  the  loom,  that  the  petitioner  thought  of  amending  his  patent  by 
disclaimer,  with  a  view  to  the  present  application. 

The  petitioner  examined  witnesses  to  prove  the  novelty  and  utility  of  the  in- 
vention, the  expenses  incurred  in  perfecting,  and  the  small  i^rofits  hitherto  obtained 
from  the  sale  of  the  manufacture,  by  which  it  appeared  that  the  profits  derived  from 
the  sale  were  £1278  less  than  the  expenditure  incurred,  exclusive  of  interest.  The 
petitioner  did  not  appear  to  have  had  knowledge  of  the  opponents  being  the  parties 
engaged  in  infringing  his  patent,  though  it  was  certain  that  stays  of  a  fabric  made 
by  power  weaving  were  in  the  market  without  any  legal  proceedings  being  taken. 
The  short  portion  which  remained  of  the  term  of  the  patent,  after  inrolment  of  the 
disclaimer,  was  suggested  as  the  cause  of  this. 

[166]  Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Webster,  for  the  petitioner. 

The  Solicitor-General,  (Sir  Wm.  Follett,)  and  Mr.  Cowling,  for  the  opponents, 
cited  Erard's  Patent  ([1]  Webster's  Pat.  Cases,  557). 

Their  Lord.sliips  expressed  an  opinion,  during  the  argument,  that  the  fact  of 
an  invention,  when  known,  not  getting  into  general  use  is  a  presumption  against 
its  utility,  that  one  of  the  considerations  for  extending  the  term  of  Letters  Patent, 
is,  that  the  public  will  be  benefited  after  the  term  has  expired,  wliich  did  not  appear 
here ;  and  they  held  that  there  was  not  sufficient  grounds  shown  for  reporting  to  Her 
Majesty  that  the  patent  ought  to  be  renewed.     Petition  dismissed. 

[Mews'  Dig.  tit.  PATENT,  F.  Confiumation,  etc.  2.  a.     S.C.  7  Jur.  451.     On  point 

*  Present:  Lord  Campbell,  Mr.  Justice  Erskine,  Sir  Herbert  .Tenner  Fust,  and 
the  Rigiit  Hon.  Dr.  Lushington. 
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as  to  fact  of  patent  not  getting  into  general  use,  cf.  Piiikux  Patent,  1848,  12 
Jur.  2:?3;  BnkeireU's  Patent.  1862,  15  Moo.  P.C.  385;  Allan's  Patent,  1867, 
L.R.  1  P.C.  507,  4  Moo.  P.C.  (N.S.)  443;  Herbert's  Patent,  1867,  KR.  1  P.O. 
399,  4  Moo.  P.C.  (N.S.)  300;  Huf//ies'  Patent,  1879,  4  A.C.  174.  The  extension 
of  letters  patent  for  inventions  is  now  regulated  by  s.  25  of  the  Patents  Act 
1883  (46  and  47  Vict.  c.  57),  and  by  rules  scheduled  to  an  0.  in  C.  of  26th  Nov. 
1897  (Stat.  R.  and  0.  1899,  p.  1837).] 

[167]  ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  BARBADOES. 

FRANCISCO  FERNANDEZ  (UJIMARAENS,— ^/j;^e??an*;  WILLIAM  PRESTON, 
Esq.,  the  Commander,  and  the  Officers  and  Crew  of  H.M.  Ship  CURA^OA, 
iiiul  the  qVEEN, —Respondents*  [July  13,  1842]. 

The  Ship  Thirteenth  of  June. 
Seizure  and  condemnation  of  a  Portuguese  ve.ssel  under   2  and  3   Vict.,  c.   73, 

affirmed  on  appeal  by  the  Judicial  Committee. 
Proceedings  taken  against  a  vessel  seized  under  the  2  and  3  Vict.,  c.  73,  are  to 

be  according  to  the  rules  and  regulations,  established  under  the  2  and  3  Will. 

IV.,  c.  51,  and  not  according  to  the  forms  of  the  Civil  Law. 
The  affidavit  of  a  person  present  at  the  seizure,  though  not  the  seizer  himself, 

is  sufficient  to  ground  a  monition  citing  the  master  in  particular,  and  iill 

others  in  general,  to  appear,  etc. 
Evidence  of  the  owners'  claim  not  tendered  in  the  Court  below,  received  by  the 

Judicial  Conmiittee  on  the  hearing  of  the  appeal. 

This  was  an  Appeal  from  a  sentence  of  condemnation  for  a  breach  of  the  Act, 
2  and  3  Vict.,  c.  73,  for  the  su]i)iression  of  the  slave  trade,  pronounced  on  the  25th 
of  June  1840,  by  tlie  Judge  of  the  Vice-Admiralty  [168]  Court  of  Barbadoes,  against 
the  vessel  called  the  Treze  de  Junho,  or  Tlie  Thirteenth  of  June,  her  cargo,  tackle, 
apparel,  and  furniture;  whereof  the  Appellant,  Francisco  Fernandez  Guimaraens, 
was  sole  owner. 

The  Statute  2  and  3  Vict.,  c.  73,  after  reciting,  that  it  is  expedient,  among  other 
things,  that  power  should  be  given  to  the  High  Court  of  Admiralty,  and  to  Courts 
of  Vice-Admiralty,  to  adjudicate  upon  vessels  and  their  cargoes  captured  for  having 
been  engaged  in  the  Slave  Trade,  etc.,  and  declaring  that  Her  Majesty  had  been 
pleased  to  issue  Orders  to  Her  cruizers  to  capture  Portuguese  (c)  vessels  engaged 
in  the  Slave  Trade,  and  other  vessels  engaged  in  the  Slave  Trade,  not  being  justly 
entitled  to  claim  the  protection  of  the  flag  of  any  state  or  nation, — enacted  ''  that  it 
shall  be  lawful  for  any  person  or  persons  in  Her  Majesty's  service,  under  any  order 
or  authority  of  the  Lord  High  Admiral  or  of  the  commissioners  for  executing  the 
<iffice  of  Lord  High  Admiral  of  Great  Britain,  or  of  any  one  of  Her  Majesty's  Secre- 
taries of  State,  to  detain,  seize,  and  capture  any  such  vessels,  and  the  slaves,  if  any, 
found  therein,  and  to  bring  the  same  to  adjudication  in  the  High  Court  of  Admiralty 
in  England,  or  in  any  Vice-Admiralty  Court  within  Her  Majesty's  dominions,  in  the 
same  way  as  if  such  ve«-[169]-sels  and  the  cargoes  thereof  were  the  property  of 
British  subjects." 

By  the  3rd  section  it  is  enacted,  "  That  it  sliall  be  lawful  for  the  High  Court  of 
Admiralty  of  England,  and  for  all  Courts  of  Vice-Admiralty  in  any  colonies  or 
dominions  of  Her   Majesty  beyond  the  seas,  to  take  cognizance  of,   and  try,   sucli 

*  Present:  The  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  Sir  Herbert 
Jenner  Fust,  and  the  Right  Hon.  Dr.  Lushington. 

(a)  Such  parts  of  this  Statute  as  apply  to  Portuguese  vessels  have  been  repealed 
by  the  5  and  6  Vict.,  c.  114,  and  vessels  of  that  Tiation  can  now  only  be  seized  and 
made  forfeit  under  the  authority  of  the  treaty  between  Great  Britain  and  Portu^-al 
of  the  3rd  of  July  1842.  The  jurisdiction  of  Her  Majesty's  Vice-Admiralty  Court 
is  superseded  by  the  Mixed  Commission  Courts,  e.stablished  under  that  treaty,  and 
the  judgment  of  the  Commission  is  declared  definite  and  without  appeal— (See 
Treaty,  Annex,  B.,  Art.  III.  VII.  and  IX.) 
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Portuguese  vessel  which  shall  be  detained  or  captured  either  to  the  north  or  to  the 
south  of  the  equator,  under  any  such  order  or  authority,  and  any  vessel  which  shall 
not  establish,  to  the  satisfaction  of  such  Court,  that  she  is  justly  entitled  to  claim 
the  protection  of  the  flag  of  any  state  or  nation,  and  to  condemn  any  such  vessel, 
and  adjudge  as  to  the  slaves  found  therein,  in  like  manner  and  under  such  and  the 
like  rules  and  regulations  («)  as  are  contained  in  any  Act  or  Acts  of  Parliament  in 
force,  in  relation  to  the  suppression  of  the  Slave  Trade,  by  British-owned  ships,  as 
fully  and  effectually,  to  all  intents  and  purposes,  as  if  all  the  powers,  authorities, 

(fl)  The  practice  to  be  observed  in  suits  and  proceedings  in,  the  Courts  of  Vici.- 
Admiralty  abroad  is  governed  by  certain  rules  and  regulations  established  by  an. 
Order  in  Council,  under  the  2nd  and  :5rd  Will.  IV.,  c.  51,  printed  and  circulated  by 
the  Board  of  Admiralty.  Tlie  rules  and  regulations  are  accompanied  by  tables  of 
fees  for  the  Courts  of  Vice-Admiralty  in  the  various  colonies,  and  contain  a  copious 
appendix  of  forms  of  pleadings,  etc.  ;  they  are  divided  into  separate  sections,  that 
referred  to  being  section  25,  headed  "  Prosecutions  for  a  breach  of  the  laws  for  the 
abolition  of  slavery." 

"  Foreign  slave-vessels  cannot  be  detained  at  sea  except  for  a  violation  of  treaty, 
and  then  only  by  such  of  His  Majesty's  ships  of  war  as  are  provided  with  special 
instructions  for  that  purpose,  nor  can  the  search  of  any  such  foreign  slave-vessel 
be  made  by  any  officer  holding  a  rank  inferior  to  that  of  Lieutenant  in  the  Navy  of 
Great  Britain. 

"  With  respect  to  these  seizures  of  foreign  slave- vessels,  the  Vice-Admiralty  Courts 
have  no  jurisdiction.  The  only  tribunals  which  can  legally  adjudicate  thereon  are 
the  '  Mixed  Commission  Courts,'  established  in  pursuance  of  treaties  with  certain 
foreign  powers. 

"  When  a  vessel  engaged  in  the  slave  trade  is  seized  for  a  violation  of  the 
Municipal  Laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  it  is  the  duty 
of  the  captor  to  send  her,  with  the  slaves,  if  any,  on  board,  for  the  purpose  of  ad- 
judication, to  the  neare.st  and  most  convenient  port  in  any  colony  or  settlement 
where  there  is  a  Vice-Admiralty  Court. 

"  Upon  the  arrival  in  port  of  the  vessel  and  slaves  seized,  and  also  in  case  of  a 
seizure  of  slaves  on  shore,  an  immediate  representation  of  the  seizure  is  to  be  made 
to  the  registrar  of  the  Court  of  Vice-Admiralty,  and  the  seizer  is  to  make  an  affidavit 
(in  the  form  prescribed),  detailing  all  the  circumstances  connected  therewith,  and 
stating  especially  by  what  breach  of  the  law  the  forfeiture  of  the  slaves  has  been 
incurred.  And,  in  the  case  of  the  seizure  of  a  ves.sel,  there  are  to  be  annexed  to  ine 
affidavit,  and  verified  therein,  all  original  papers  that  may  have  been  delivered  up 
to  the  seizer,  or,  if  the  ship's  papers  shall  have  been  concealed,  thrown  overboard, 
or  otherwise  destroyed,  that  fact  is  to  be  stated  in  the  affidavit. 

"  The  affidavit  Iseing  duly  sworn  and  exhibited  before  the  Judge  or  Surrogate, 
he  is  to  decree  a  monition  to  issue,  returnable  fourteen  days  after  service,  citing  by 
name  the  owners  or  persons  implicated,  if  known,  and  all  others  in  general,  to 
appear  and  show  cause  why  the  forfeiture  should  not  be  decreed  and  the  penalties 
pronounced  for. 

"  Where  the  owners  or  persons  implicated  are  not  known,  the  monition  must 
only  cite  all  persons  in  general.  If  the  monition  contain  the  names  of  the  owners 
or  others,  from  whom  penalties  are  sought  to  be  recovered,  it  .should  be  personally 
served  on  the  parties,  in  the  manner  of  other  instruments  requiring  personal  service. 
In  all  cas;s  the  monition  must  be  served  on  the  E.\cliauge  or  the  Court-House  or 
other  public  place,  as  before  directed  in  derelict  cases.  If  the  monition  issue  again.st 
all  persons  in  general,  and  not  again.st  any  individual  in  particular,  it  need  not  be 
served  in  the  manner  lastrmentioned. 

"  If,  when  the  monition  has  been  served,  no  appearance  be  given,  the  Judge, 
upon  the  return  of  the  monition,  is,  immediately  or  on  the  next  regularly  adjourned 
Court-day,  to  proceed  to  pronounce,  by  Interlocutory  Decree,  for  the  forfeiture  of 
the  slaves  (if  any)  and  vessel,  and  for  the  penalties  due  by  law,  without  requiring 
any  further  evidence. 

"If  it  shall  appear  to  the  Judge,  by  affidavit,  that  personal  service  cannot  be 
cft'ected  on  the  parties,  if  any,  named  in  tlie  monitioii,  by  reason  that  they  have  pur- 
po.sely  absented  themselves,  to  avoid  service,  the  Judge  is  to  pronounce  his  Decree  j 
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and  provisions  contained  in  [170]  such  Acts  were  repeated  and  re-enacted  in  this 
Act,  as  to  such  High  Court  of  Admiralty,  or  Courts  of  Vice-Admiralty." 

[171]  By  section  4,  it  is  enacted,  "  That  every  sucli  vessel  shall  be  subject  to 
seizure,  detention,  and  condemna-[172]-tion,  under  any  such  order  or  authority; 
if  in  the  equipment  of  such  vessel  tiiere  shall  be  found  any  of  the  things  hereinafter 
mentioned,  namely, — First — Hatches  with  open  gratings,  instead  of  the  close  hatches 
which  are  usual  in  merchant  vessels  : — Secondly — Divisions  or  bulk-heads  in  the  hold 
or  on  deck,  more  numerous  than  are  necessary  for  vessels  [173]  engaged  in  lawful 


but  if  he  has  reason  to  believe  that  the  parties  are  bona  fide  ignorant  thereof,  he 
ought  to  reserve  his  judgment,  so  far  as  relates  to  the  penalties  sued  for,  and  nlso 
as  to  the  slaves  and  vessel,  if  any  doubt  shall  arise  upon  the  evidence. 

"  In  the  case  of  a  monition  citing  all  persons  in  general,  and  not  describing  any 
person  by  name,  no  penalties  against  individuals  can  bs  pronounced  for  ;  but  if 
the  persons  by  whom  the  offence  has  been  committed  shall  afterwards  be  discovered, 
a  subsequent  monition  may  issue  in  the  same  suit,  against  him  or  them,  for  recovery 
of  the  penalties. 

"  In  order  to  move  for  the  Interlocutory  Decree,  a  case,  together  with  a  copy  of 
the  affidavit,  must  be  placed  in  the  hands  of  counsel,  as  in  other  cases. 

"  At  any  time  before  the  Interlocutory  Decree,  a  claim  may  be  given  on  behalf 
of  the  owners,  and  the  claimant  may,  if  he  think  fit,  require  the  seizer  to  proceed 
by  plea  and  proof,  and  pray  him  to  be  assigned  to  give  his  information  or  lii)el, 
to  which  the  claimant  may  give  in  a  responsive  plea  or  allegation. 

"  To  the  claim  must  be  annexed  an  affidavit,  containing  the  names,  additions, 
and  residence  of  the  owners,  and  a  detail  of  all  the  circumstances  on  which  the 
claimant  means  to  rely  as  the  ground  of  his  defence.  The  same  course,  in  all  re- 
spects, is  to  be  pursued  in  giving  in  the  claim  as  before  directed  in  derelict  cases. 

"  When  a  claim  is  given  and  no  libel  prayed,  the  Court  may  proceed  to  adjudj^e 
the  case  on  the  facts  and  circumstances  stated  in  the  affidavit  of  the  seizer,  exhibited 
on  praying  the  monition,  and  in  the  claim  and  affidavit  in  support  thereof. 

"  Should  the  Judge  consider  the  case  not  sufficiently  proved  by  such  evidence, 
to  enable  him  to  proceed  to  sentence,  he  may  direct  a  libel  to  be  filed  by  the  seizer, 
and  witnesses  to  be  examined  thereon,  to  which  libel  the  claimant's  proctor  may  give 
a  responsive  plea  or  allegation,  and  in  like  manner  examine  witnesses.  The  jn'o- 
ceedings  will  then  be  the  same  as  directed  in  cases  contested  by  plea  and  proof. 

"  In  the  ev  nt  of  the  Judge  not  in  the  first  instance  condenming  or  restoring 
the  slaves,  he  is  required  in  certain  cases,  by  the  Act  5  Geo.  IV.,  chap.  11.3,  to  order 
them  to  be  valued  ;  and,  upon  the  valuation  being  approved  by  the  Court,  they  are 
to  be  delivered  over,  pursuant  to  the  Act,  to  persons  specially  appointed  to  receive, 
prot.ct,  and  provide  for  them.  The  same  course  is  to  be  followed  when  a  Decree 
restoring  or  condemning  slaves  is  suspended  by  appeal.  And  in  no  case  whatever 
are  slaves  to  be  delivered  to  claimants  on  bail,  to  answer  the  adjudication. 

"  Where  a  seizure  of  several  slaves,  belonging  to  the  same  owner,  is  made  by  the 
same  seizer,  for  one  and  the  same  cause  of  forfeiture,  there  is  to  be  only  one  affi- 
davit and  one  monition  required  to  enable  the  Court  to  proceed. 

"  Where  several  slaves,  whether  belonging  to  the  same  or  different  owners,  are 
seized  for  the  same  cause  of  forfeiture,  but  by  different  .seizers,  there  must  be  a 
separate  affidavit  by  each  seizer,  but  the  slaves  may  all  be  included  in  one  monition. 

"Where  several  slaves,  belonging  to  the  same  or  to  different  owners,  are  seized 
by  the  same  seizer  or  by  different  seizers,  for  different  causes  of  forfeiture,  there 
must  be  as  many  affidavits  and  monitions  as  there  are  different  causes  of  forfeiture; 
but  the  Judge  may  afterwards,  in  his  discretion,  consolidate  the  proceedings,  fo  as 
to  form  but  one  suit  to  come  before  the  Court  for  hearing. 

"  Care  is  to  be  taken,  in  consolidating  proceedings,  that  the  monition,  and  also 
the  libel  when  that  proceeding  is  required,  be  drawn  conformably  with  the  several 
circumstances,  and  that  the  different  seizures  be  described  in  separate  articles  or 
counts  of  J:he  libel  or  information. 

"In  order  to  avoid  the  injury  which  owners  may  sustain  by  the  delay  of  the 
seizer  to  proceed,  any  claimant  or  owner  may  apply  to  the  Court  for  a  moniti'ja 
against  the  seizer,  returnable  in  three  days  after  service,  requiring  him  immediately 
to  proceed  to  the  adjudication  of  any  slave  or  slaves  so  claimed." 
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trade: — Thirdly — Spare  plank  fitted  for  bein<r  laid  down  as  a  second  or  slave 
deck:— Fourthly— Shackles,  bolts,  or  handcuffs  :— Fifthly— A  larger  (piiintity  of 
water  in  ca.sks  or  in  tanks  than  is  requisite  for  the  use  of  the  crew  of  the  vessel  as  a 
merchant  vessel: — Sixthly — An  extraordinary  number  of  water  casks,  or  of  other 
vessels  for  holding  liquid,  unless  the  master  shall  produce  a  certificate  from  the 
Custom  House  at  the  place  from  which  he  cleared  outwards,  stating  that  a  suflScient 
security  had  been  given  by  the  owners  of  such  vessel  that  such  extra  quantity  of 
casks  or  of  other  vessels  should  only  be  used  for  the  reception  of  palm  oil,  or  oilier 
purposes  of  lawful  connnerce  : — Seventhly — A  greater  quantity  of  mess-tubs  or  kids 
than  are  requisite  for  the  use  of  the  crew  of  the  vessel  as  a  merchant  vessel:  — 
Eightly — A  boiler  of  an  unusual  size,  and  larger  than  requisite  for  the  use  of  the 
crew  of  the  vessel  as  a  merchant  vessel,  or  more  than  one  boiler  of  the  ordinary 
size: — Ninthly — An  extraordinary  quantity  either  of  rice,  or  of  the  flour  of  Brazil, 
manioc  or  cassada,  commonly  called  farinha,  of  maize,  or  of  Indian  corn,  or  of  any 
other  article  of  food  whatever,  lieyond  what  might  probably  be  requisite  for  the 
use  of  the  crew,  such  rice,  flour,  maize.  Indian  corn,  or  other  article  of  food,  not 
being  entered  on  the  manifest  as  part  of  the  cargo  for  trade: — Tenthly — A  quantity 
of  mats  or  matting  larger  than  is  necessary  for  the  use  of  the  crew  of  the  vessel  as 
a  merchant  vessel: — any  one  or  more  of  these  circumstances,  if  proved,  shall  be 
considered  as  prima  facie  evidence  of  the  actual  employment  of  the  vessel  in  the 
transport  of  negroes  or  others,  for  the  purpose  of  consigning  them  to  slavery,  and 
the  vessel  and  cargo  [174]  shall  thereupon  be  condemned  to  the  Crown,  unless  it  be 
established  by  satisfactory  evidence  on  the  part  of  the  master  or  owners,  that  such 
vessel  was.  at  the  time  of  her  detention  or  capture,  employed  on  some  legal  pur- 
suit, and  that  such  of  the  several  things  above  enumerated,  as  were  found  on  board 
of  such  vessel  at  the  time  of  her  detention,  or  had  been  put  on  board  on  the  voyage 
on  which,  when  captured,  such  vessel  was  proceeding,  were  needed  for  legal  pur- 
poses on  that  particular  voyage"  (this  section  is  incorporated  verbatim  in  (he 
Treaty  of  1842,  Art.  IX). 

The  Treze  ch  Junhv  left  the  port  of  Rio  de  Janeiro  on  the  '28th  of  March  1810, 
under  Portuguese  colours,  conunanded  by  Jose  da  Lomba,  bound  to  the  port  of 
Benguella,  on  the  coast  of  Africa.  On  the  31st  of  March  1840  she  was  seized  by  Her 
Majesty's  Ship  of  War,  Curafoa,  William  Preston,  Esq.,  commander,  and  dispatclicd 
to  Rio  de  Janeiro,  in  charge  of  Mr.  Roger  Lucius  Curtis,  mate  of  Her  Majesty's  said 
ship,  under  instructions  that  proceedings  should  be  instituted  against  the  Master 
in  the  Mixed  Commission  Court  there  established.  On  her  arrival  at  that  port,  a 
strict  and  careful  survey  was  made,  by  order  of  T.  B.  Sullivan,  Esq.,  commodore  of 
the  second  class,  and  senior  officer  of  Her  Majesty's  .ships  and  vessels  on  the  east  coast 
of  South  America  ;  and  on  the  26th  of  April  1840,  she  was,  by  the  orders  of  the 
commodore,  navigated  to  the  Island  of  Barbadoes,  in  charge  of  the  mate  and  an 
English  crew  (her  master  and  conmiander,  Jose  da  Lomba,  being  on  board).  %•>  be 
proceeded  against  in  the  Vice-Admiralty  Court  of  that  Island. 

[175]  On  the  3rd  of  June,  and  immediately  upon  her  arrival  at  Barbadoes,  an 
affidavit  was  made  by  Curtis,  wherein  he  stated.  "  that  on  the  30th  of  March  1840, 
whilst  cruising  off  Cape  Trio,  the  Cura(;oa  fell  in  with  the  said  brigantine  or  vessel. 
and  Captain  Preston  sent  a  Ijoat,  with  AVilliam  Tead.  his  second  lieutenant,  and 
William  Parker,  master,  to  examine  her,  and  that  Deponent  accompanied  them,  and 
was  present  at  the  said  examination  ;  and  that  upon  the  return  of  the  said  boat, 
William  Tead  informed  the  said  Captain  Preston,  that  there  were  ou  board  of  her  a 
considerable  quantity  of  farinha,  stowed  in  bulk,  not  on  the  manifest,  and  in  a 
much  greater  proportion  than  would  be  required  for  the  use  of  her  crew:  that 
buried  in  the  farinha  were  found  .several  new  water-suckers,  two  pumps,  also  a  slave 
whip,  and  a  rattle:  that  in  her  fore-hold  were  four  leaguers  and  four  hogs-heads: 
on  deck,  two  pipes,  seven  half-pipes,  and  five  quarter-pipes,  all  water-casks :  the 
casks  in  the  hold,  one  of  which  was  nearly  empty,  were  stowed  underneath  part  of 
her  cargo,  and  could  not  be  required  for  the  use  of  the  crew  on  the  voyage  :  that  in 
the  after-pai't  of  her  hold,  near  the  helm,  were  found  four  .shackles,  and  in  everj' 
part  of  the  hold  were  considerable  quantities  of  firewood,  much  more  than  requisite 
for  her  consumption  on  the  voyage:  that  the  main  hatchway  was  of  unusual  dimen- 
sions for  a  vessel  enqiloyed  in  fair  mercantile  traffic:    that  the  long  boat  was  need- 
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lessly  large  for  a  coast  trader,  besides  a  large  canoe,  and  a  jolly  boat:  the  eook 
iiou«e,  also,  was  of  large  dimensions,  and  the  cabin  had  every  appearance  of  having 
been  used  for  slaves  on  a  former  occasion  :  whereupon  the  said  Captain  Preston 
seized  the  said  brigantine  as  liable  to  forfeiture  to  Her  Ma-[176]-jesty  for  having 
such  articles  on  board,  and  directed  Deponent  to  take  her  to  Uio  de  Janeiro,  to  be 
brought  before  the  'Mixed  Connnission  ;'  and  Deponent  further  said,  that  having 
arrived  at  Kio  de  Janeiro,  Thomas  Hale  Sullivan,  Esq.,  commodore  of  Her  Majesty's 
ships  and  vessels  on  the  coast  of  Soutii  America,  caused  a  survey  to  be  had  of  the  said 
brigantine,  and  at  which  survey  Deponent  was  present,  and  the  particulars  thereof 
were  set  forth  in  a  paper  writing  annexed,  and  that  by  the  further  orders  of  the  said 
commodore  Sullivan,  he  had  brought  the  said  brigantine  into  the  port  of  Carlisle 
Bay,  in  that  Island." 

Appended  to  the  affidavit  was  part  of  the  ship's  papers,  and  an  account  of  the 
survey,  as  deposed  to. 

On  the  4th  of  June  the  usual  Monition  issued  under  the  seal  of  the  Vice-Admiralty 
Court  of  Barbadoes,  at  the  suit  of  the  Crown,  citing  the  said  Jo.se  da  Lomba  in 
particular,  and  all  persons  in  general,  having,  or  pretending  to  have,  an  interest  in 
the  said  vessel  or  cargo,  to  ajipear  on  the  fourteenth  day  after  service,  and  show 
cause,  if  they  had  or  knew  any,  why  the  brigantine  should  not  l)e  pronounced  to  have 
been  equipped  for  the  slave  trade,  contrary  to  the  provisions  of  the  .statute  or 
statutes  in  such  case  made  and  provided,  and  as  sucli,  or  otherwise,  subject  and  liable 
to  forfeiture  and  condemnation,  and  why  the  penalties  due  by  law  should  not  be  ])ro- 
nounced  for,  with  the  usual  intimation. 

The  Monition  was  served  personally  on  Jose  da  Lomba,  but  no  claim  or  appear- 
ance was  entered  by  him,  or  on  his  behalf,  or  on  behalf  of  any  other  person.  A 
commission  of  unlivery  having  been  awarded,  and  the  cargo  unladen,  it  appeared 
that  a  quantity  of  farinha,  [177]  in  bulk,  in  bags  averaging  one  hundred  and  twelve 
pounds,  or  thereabouts,  each,  and  not  included  in  her  manifest,  was  landed  from 
iier. 

On  the  25th  of  June  the  cause  came  on  liy  special  appointment,  when  affidavits 
and  exhibits  were  read  by  the  Registrar,  according  to  the  usual  practice. 

The  affidavits  included  those  already  stated,  with  further  depositions  respecting 
the  unlivery  of  the  cargo. 

The  exhibits  consisted  of  the  ship's  papers,  the  muster  roll,  register,  and  mani- 
fest, and  comprised  two  letters  of  instructions  from  Guiniaraens,  the  owner  of  the 
vessel. 

The  first  (which  related  to  other  transactions)  was  addressed  to  Antonio  Joaquim 
Fencira  Torres,  who  appeared  by  the  manifest  to  be  one  of  the  consignees  of  the 
present  cargo,  and  was  as  follows :  — 

"  St.  John's  Bar,  7th  Dec.  1839. 

"  Sir, — By  the  brigantine  (' inheUina,  Captain  Antonio  Jose  Perreira  (the  super- 
cargo Francesco  Jose),  I  was  favoured  with  yours  of  the  2nd  November,  ultimo,  ac- 
companied with  -31  volumes  (slaves),  marked  A,  which  you  had  shipped  on  your 
account,  in  the  said  brigantine,  to  my  consignment,  which  I  sold  to  Jose  Joaquim,  a 
very  worthy  person, at  six  months'  credit,  the  nett  proceeds  being  reis  6365  dollars  680, 
as  you  will  see  hy  the  annexed  accounts,  which  sum,  in  conformity  to  your  order,  I 
passed  into  the  hands  of  Manuel  Perreira,  by  a  l)ill  drawn  and  indorsed  by  me  and 
accepted  by  the  said  purchaser,  but  I  render  myself  responsible  for  this  sale,  and  for 
all  others  that  you  make  of  people  which  may  come  consigned  to  me. 

[178]  "  Your  people  (slaves)  arrived  in  vei"y  good  order,  and  on  that  account  I 
obtained  higher  prices  than  have  been  obtained  for  any  others,  hoping  that  you  will 
lie  satisfied  and  continue  your  favours ;  the  cargo  of  the  brigantine  Umbellina 
brought  various  prices,  yours  being  the  highest,  and  the  lowest  at  255  dollars,  for 
which  reason  whenever  you  have  to  make  a  remittance  on  your  account  it  must  be  a 
good  one,  because  the  difference  in  price  obtained  is  worth  while. 

"  6th  March  1840. 

"  I  confirm  all  I  have  said  above,  on  the  7tli  of  December,  of  last  year,  and  of  the 
10th  of  January,  of  the  present. 

''  Enclosed  you  will  find  the  receipt  of  delivery,  which  I  made  to  Manuel  Perreira, 
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of  the  nett  proceeds  of  the  volumes  (slaves)  which  you  consigned  to  me  \yy  the  brig- 
antine  Umhellina,  according  to  your  order. 

"  The  brigantine  on  the  8tli  of  December  arrived  here  on  the  14th  of  last  month 
in  safety,  as  also  tlie  45  slaves,  wliich,  for  your  account,  you  shipped  in  the  said 
brigantine,  for  which  I  congratulate  you,  etc. 

(Signed)         "  Jose  Joaqhim,  Marques  d'Abren." 

The  second  was  a  letter  of  instruction,  from  the  owner,  addressed  to  the  Master 
and  Commander,  with  others,  in  the  following  terms:  — 

■'  Captain  Jose  da  Lomba,  in  his  absence  (as  to  what  relates  to  the  brigantine)  to 
the  mate,  Jose  Joaquim  Gomer  Vianna,  and  the  consignment  of  goods  and  merchan- 
dize to  Jose  Joaquim  Teixeire,  and  in  the  absence  of  both  to  Antonio  Joaquim 
Terreira  Torres. 

[179]  "  Rio  Janeiro,  27th  March  1840. 

"  I  have  given  t«  your  command  the  lirigantine  Thirteenth  of  June,  my  pro- 
perty, which  vessel  being  laden  and  cleared  to-morrow,  if  the  weather  permits,  you 
will  sail  direct  for  the  port  of  Benguella  with  great  caution,  in  order  to  make  a  good 
and  sure  voyage;  with  this  I  accompany  a  public  form  of  writing,  which  proves 
that  I  have  purchased  the  said  vessel  when  she  was  rigged  as  a  smack,  in  which  she 
made  four  voyages  from  Benguella  to  this  port,  always  laden  with  wax,  honey,  oil, 
and  urzella,  which  is  proved  by  the  certificates  of  manifests  taken  from  this  Custom 
House,  which  I  also  deliver  to  you;  wliich  documents  you  must  show  in  the  event  of 
your  being  boarded  by  any  Portuguese  or  English  cruizer. 

"  In  the  same  brigantine  I  loaded  the  goods  and  merchandize,  as  will  appear  by 
bills  of  lading  and  invoice,  amounting  to  dollars,  to  your  consignment, 

■which  you  will  take  charge  of  on  your  safe  arrival,  disposing  of  the  nett  proceeds  in 
wax .  ivory,  and  oil,  to  load  the  said  vessel  with,  and  any  other  cargo  you  may  obtain 
on  freight,  when  you  will  return  to  this  port  as  soon  as  possible. 

"  The  amount  of  freight  will  be  2320  dollars,  700  reis,  as  will  be  seen  by  the  book 
of  cargo,  which  I  give  you,  which  you  will  receive  and  apply  to  the  necessary  ex- 
penses of  the  vessel  with  the  greatest  economy.  Your  wages  will  be  700  dollars  on 
your  safe  arrival;  the  mate  100  dollars;  the  boatswain  100  dollars;  five  seamen  at 
45  dollaiis ;  and  seven  slaves  belonging  to  the  vessel,  with  whom  you  must  be  very 
cautious,  in  order  that  they  maj^  not  escape. 

"  I  hope  that  you  will  avail  yourself  of  the  most  ex-[180]-peditious  means  for  the 
benefit  of  this  transaction,  and  .speedy  arrangement  for  your  departure  for  this 
place.  As  soon  as  you  arrive,  you  must  inform  me,  and  continue  to  do  so,  of  what 
occurs,  whenever  there  is  an  opportunity,  even  by  way  of  Angola.  I  have  signed 
two  letters  of  the  same  tenor,  giving  you  one  for  your  guidance,  and  another  signed 
by  you  to  avoid  misunderstanding. 

"I  wish  you  a  prosperous  voyage,  and  good  health,  and  am.  Your  obedient 
servant,  "  Francisco  Fernandez  Guimaraens." 

"  For  support  of  the  crew,  I  have  shipped  25  Bags  of  farinha." 

The  certificate  of  the  Vice-Consul  at  Rio  de  Janeiro  also  bore  date  the  27th  of 
March  1840,  and  stated  that  the  master  had  verified  his  crew,  consisting  of  fifteen 
persons,  a  li.st  of  which  was  given,  containing  the  names  of  the  master  and  others, 
their  ages,  country,  condition  and  wages, — among  them  the  cook  was  entered  as 
Jose,  a  native  of  Africa,  and  in  lieu  of  wages,  "  gratis  "  was  written  :  and  under  the 
title  of  "  Lads  "  there  were  six  additional  names  entered,  and  their  condition  de- 
scribed as  "  slaves  of  Francisco  Fernandez  Guimaraens." 

The  cause  came  on  for  hearing  before  Mr.  John  A.  Beckles,  sole  Judge  of  the 
Vice-Admiralty  Court  of  Barbadoe,s,  the  Registrar,  Marischal  and  sworn  inter- 
preter being  present,  on  the  25th  of  June  1840, — when,  upon  the  evidence  produced, 
and  upon  motion  of  the  Solicitor-General  (no  party  appearing  for  the  [181]  owner  or 
the  master  of  the  vessel),  the  ship,  Treze  de  Junho  {Thirteenth  of  June),  was  by  In- 
terlocutory Decree  pronounced  "  to  have  been  at  the  time  of  the  seizure  thereof 
illegally  equipped  for  the  transport,  of  negroes  and  others  for  the  i)urpose  of  con- 
veying them  to  slavery,  contrary  to  the  provisions  of  the  Acts  2  and  •'?  Vict.,  c.  73, 
entitled,  etc.,  and  as  .such  or  otherwi.se  subject  and  liable  to  forfeiture,"  and  con- 
demned accordingly. 
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On  the  20th  of  March  1841  an  ai)peal  was  duly  made  and  interposed  on  liehalf  of 
the  Appellant,  the  owner  of  the  vessel,  and  otliers,  owners  of  the  cargo,  and  brought 
into  the  Registry  of  the  High  Court  of  Admiralty. 

The  appeal  being  admitted  and  referred  to  the  Judieial  Committee,  the  Proctor, 
on  Ijehalf  of  the  Appellants,  brought  in  attestation  and  claim,  with  various  exhibits, 
on  behalf  of  the  Appellants,  and  obtained  the  usual  inliibition,  citation,  and 
monition. 

The  exliibits  thus  produced  consisted  of  a  certified  copy  of  the  tenixs  of  the  deed 
of  purchase  of  the  brigantine  7Veze  de  Junho,  by  the  Appellant,  a  copy  of  a  protest 
made  by  the  A|)pellaiit,  and  Jose  da  Lomba,  the  Master,  taken  and  entered  at  the 
(Jeneral  Consulate  of  Portugal  against  the  connnander  of  Her  Majesty's  ship  of  war 
the  Ciira(^oa,  for  the  captain  of  the  lirigantine — copies  of  the  manifests  with  which 
the  said  vessel  entered  and  di.scharged  at  the  Custom  House  at  Rio  de  Janeiro  after 
two  several  voyages  in  18:i7  and  18.'58  from  Benguella — and  a  certificate,  together 
with  the  tenor  of  a  Decree  pronounced  ex  parte  on  the  .30th  of  April  1840  by 
Nicholas  de  Silva  Lisboa,  the  Judge  Conservative  of  British  subjects  in  Rio  de 
Janeiro,  notifying  [182]  that  certain  acts  of  justification  had  l)een  commenced  by 
the  owner  of  the  ship  Tvtze  de  JnnJw,  then  detained  by  the  British  ship  of  war 
(\u-a(;ou,  and  containing  the  proceedings  thereon.  These  consisted  of  the  protest 
of  the  owner  against  the  seizure,  and  petitions  for  the  examination  of  witnesses  to 
I'rove  the  illegality  thereof — the  term  of  the  privileges  and  immunities  conceded  by 
the  Mixed  Commission  to  subjects  of  the  British  nation, — the  deposition  of  the  wit- 
nesses thus  tendered,  and  the  judgment,  afifinning  the  matter  thereof  proved. 

With  this  additional  evidence,  the  appeal  now  came  on  to  l)e  heard. 

Mr.  Burge,  Q.C.,  and  Dr.  Phillimoi-e,  for  the  Appellants. — The  rules  and  regu- 
lations issued  under  the  authority  of  the  2  and  .3  Will.  IV.,  c.  51,  for  regulating  the 
practice  of  the  Vice-A.dmiralty  Courts  abroad,  are  not  applicable  to  a  seizure  of  a 
Portuguese  ship  under  2  and  3  Vict.,  c.  73.  The  Statute  of  Victoria  being  a  penal 
Statute,  cannot  be  made  more  extensive  than  the  words  express;  and  the  words  in 
the  3rd  section,  for  the  trial  of  vessels  engaged  in  the  slave  trade,  do  not  so  refer  to 
the  previous  Statute  of  2  and  3  Will.  IV.,  c.  51,  as  to  import  the  regulations  made 
under  that  Statute  into  the  Act  of  Victoria.  These  Rules  and  Regulations  cannot  be 
applied  to  the  case  of  a  foreign  ship,  for  the  effect  would  be  to  alter  the  form  of  pro- 
ceeding provided  l)y  tlie  civil  law. — In  the  present  case  there  was  neither  libel  or 
information  as  required  Ijy  the  civil  law,  but  the  proceedings  were  wholly  regulated 
V>y  the  rules  under  the  2  and  3  Will.  IV.,  c.  51  :  but  even  these  rules  were  not  [183] 
adhered  to,  for  the  affidavit  upon  which  the  monition  was  grounded,  was  made,  not 
by  the  seizer,  as  required  by  the  25tli  section  of  the  rules,  but  by  Curtis,  who  was  a 
mere  looker  on.  All  the  proceedings  were  ex  parte,  behind  the  back  of  the  owner, 
and  in  his  absence,  and  were  consequently  both  illegal  as  well  as  informal.  Even 
if  the  proceedings  were  regular,  the  evidence  would  not  justify  the  sentence,  since 
there  was  nothing  either  in  the  ship's  appearance,  her  cargo,  or  manifest,  from 
whicli  it  could  be  legally  presumed  that  she  was  engaged  or  about  to  be  engaged  in 
the  illegal  traffic  of  the  slave  trade.  There  was  no  evidence  of  there  being  an  extra- 
ordinary quantity  of  provisions,  or  more  than  was  necessary  for  the  crew. 

The  Queen's  Advocate  (Sir  John  Dodson)  and  the  Attorney-General  (Sir  Frederick 
Pollock),  for  the  Respondents. 

By  the  2  and  3  Vict.,  c.  73,  Portuguese  vessels  were  placed  under  the  municipal 
law  of  Great  Britain,  and  are  to  be  proceeded  against  in  the  same  manner  "  as  if 
such  vessels,  and  the  cargoes  thereof,  were  the  property  of  British  subjects:"  the 
mode  of  proceeding  is  provided  for  by  the  25th  section  of  the  rules  for  Vice-Ad- 
miralty Courts  estafjlished  under  2  and  3  Will.  IV.,  c.  51  {ante  [4  Moo.  P.C],  p.  169). 
These  regulations  have  been  .strictly  complied  with.  The  objection  that  the  affidavit 
was  not  made  by  the  commander,  or  seizer,  but  by  Curtis,  the  mate  of  the  ship  of 
war,  Curafoa,  is  untenable.  Curtis  accompanied  the  second  lieutenant  and  the 
master  upon  the  search,  and  was  in  fact  one  of  the  seizers  :  he  was  also  in  charge  of 
the  vessel  when  she  arrived'  at  Barbadoes.  The  object  of  the  affidavit  is  to  ground 
the  subsequent  process  of  [184]  a  monition,  and  it  is  not  the  party  making  it,  but 
the  matter  contained  in  it,  that  is  essential.  In  the  margin  of  the  form  appended 
to  the    rules,  it  is  stated  that  it  must  contain  a  full  and  specific  account  of  the  facts 
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constituting  the  breach  of  the  la.v,  and  that  is  amply  complied  with  in  this  in- 
stance. Then  the  question  resolves  itself  into  one  of  a  violation  of  the  Act — that 
is  sufficientlr  manifest  both  from  the  fittings  of  the  vessel,  as  well  as  her  cargo,  pro- 
visions andmauifest:  she  had  more  farinha  than  could  under  any  circumstances 
be  requisite  for  her  crew  ;  the  articles  too  concealed  were  such  as  to  lead  to  the  evi- 
dent conclusion  that  she  was  engaged  for  an  illicit  traffic,  and  justified  both  her  de- 
tention and  condemnation.  There  is  nothing  in  the  evidence  produced  for  the  first 
time  here,  on  behalf  of  the  owner,  which  can  affect  the  sentence  below. 

Sir  Herbert  Jenner  Fust. — Their  Lordships  are  of  opinion  that  the  sentence  of 
the  Court  below  was  right,  and  must  be  affirmed.  The  proceedings  subsequent  to  the 
seizure  of  the  vessel,  taken  at  Barbadoes,  were  conformable  to  the  Act  2  and  3  Vict., 
c.  73,  and  the  rules  prescribed  under  the  2  and  3  Will.  IV.,  c.  51.  The  vessel  being 
engaged  in  the  slave  trade  was  seized  at  Rio  de  Janeiro  for  a  violation  of  the  muni- 
cipal law  of  Great  Britain,  and  was  sent  in  pursuance  of  the  regulations,  under  the 
2  and  3  Will.  IV.,  c.  51,  to  the  nearest  and  most  convenient  port  where  a  Court  of 
Vice-Admiralty  was  established  ;  that  port  was  Barbadoes.  Upon  her  arrival  she 
was  proceeded  against  by  monition,  according  to  the  practice  established  under  the 
25th  section  of  the  rules  and  regulations:  and  the  monition,  as  appears  by  the 
certificate  of  the  marshal  to  whom  [185]  it  was  directed,  was  served  personally  on 
Jose  da  Lomba,  the  master  and  commander :  it  appears  that  no  proceedings  against 
the  condemnation  were  taken  either  by  the  owner,  or  by  the  master,  though  the  latter 
had  full  notice  of  the  proceedings;  and  that  if  no  cause  was  shown,  a  judgment  of 
condemnation  would  be  pronounced.  The  sentence,  therefore,  which  followed, 
though  ex  parte,  cannot  be  said  to  have  been  made  behind  the  back  of  the  owner  or 
without  his  knowledge,  or  the  means  being  afforded  him  of  resisting  it.  Still  their 
lordships  were  of  opinion  that  it  would  best  conduce  towards  the  ends  of  justice  to 
allow  the  owner  to  produce  before  them  such  evidence  as  he  thought  material  to  his 
defence  :  and  they  have  accordingh'  allowed  him  to  bring  in  the  documents  contained 
in  the  supplemental  appendi.x.  Tliey  have  considered  the  various  documents  he  has 
produced,  but  do  not  tliink  tliem  sufficient  to  rebut  the  case  proved  in  the  Court 
below.  The  Appellant  com]ilains  of  the  removal  of  the  vessel  from  Rio  de  Janeiro 
to  Barbadoes  ;  but  that  was  in  conformity  with  the  law :  and  he  cannot  say  that 
the  ve.ssel  was  condemned  behind  his  back,  for  Jose  da  Lomba  his  master  was  carried 
•with  the  vessel  to  Barbadoes.  and  was  sufficiently  acquainted  with  the  nature  of  the 
trade  in  which  the  vessel  really  was  engaged,  to  have  made  any  affidavit,  or  produced 
any  evidence  that  could  be  favourable  to  his  owner's  case,  if  such  had  existed.  But 
neither  at  Rio  de  Janeiro  nor  at  Barbadoes  does  he  make  any  such  deposition,  nor  is 
there  any  evidence  that  the  voyage  which  the  ship  was  about  to  make  when  seized, 
was  a  legal  mercantile  adventure.  Under  tliese  circumstances,  their  Lordships 
are  of  opinion,  that  the  sentence  of  the  Court  below  was  right,  and  nmst  be  affirmed, 
with  costs. 

[Mews'  Dii,'.  tit.  EVIDENCE,  ix.  Evidence  on  Affidavit,  12,  h. ;  also  tit.  SLAVERY 
AND  SLAVE  TRADE.  2  and  3  Vict.  c.  73,  was  repealed  by  the  Slave  Trade  Con- 
solidation Act,  1873,  (36  and  37  Vict  c.  88).  See  note  to  Muter  v.  CUpchase, 
1836,  1  Moo.  P.C.  at  p.  3.  A  list  of  the  existing  slave  trade  treaties  up  to 
Dec.  31,  1899,  within  the  Act  of  1873,  is  given  in  Pulling's  Index  to  the  Stat, 
li.  and  0.,  3rd  Ed.,  1899,  p.  631.] 
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[186]        ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

TIk'  Rev.  ERSKIXE  HEAD,  Clevk— Appellant ;  RALPH  iiA'NT)EnS,—Respon>le7if* 

[Nov.  28,  1842]. 

By  sec.  3  of  the  3  and  4  Vict.,  c.  86  (the  Church  Discipline  Act),  the  Bishop  i.s 
empowered  to  issue  a  coniniissiori  of  inquiry  respecting  any  charge  or 
report  against  any  clergyman  witliin  his  diocese,  "  provided  always  that  notice 
of  the  intention  to  issue  such  conmiission,  under  tiie  hand  of  the  Bishop, 
containing  an  intimation  of  the  nature  of  the  offence,  together  with  the  names, 
addition,  and  evidence  of  the  party  on  who.se  application  or  motion  such 
commission  shall  be  about  to  issue,  shall  be  sent  by  the  Bishop  to  the  party 
accused,  fourteen  days  at  least  before  sucli  commission  shall  issue;  "  and  by 
sec.  13,  it  is  provided  that  it  sliall  be  lawful  for  the  Bishop,  "  if  he  shall  think 
fit,  either  in  the  fir'st  instance  or  after  the  commissioners  shall  have  reported 
that  there  is  sufHcient  prima  facie  ground  for  instituting  proceedings,  and 
before  the  filing  of  the  articles,  l)ut  not  afterwards,  to  send  the  case  by 
Letters  of  Request  to  the  Court  of  Appeal  of  the  province,  to  be  there  heard 
and  determined  according  to  the  law  and  practice  of  such  Court." 

Held  by  the  Judicial  Committee,  iifKrming  the  judgment  of  the  Court  below,  that 
the  service  of  notice  of  the  intention  to  issue  a  commission  by  the  Bishop, 
.but  upon  which  no  commission  issued,  will  not  preclude  the  Bishop  from 
sending  the  case  to  the  Court  of  Appeal  by  Letters  of  Request,  in  the  first 
instance. 

This  was  an  Appeal  from  an  order  or  decree  made  by  the  Dean  of  the  Arches, 
and  was  originally  a  cause  of  office,  promoted  under  the  Act,  3  and  4  Vict.,  c.  86, 
in  virtue  of  Letters  of  Re<}uest  under  the  hand  and  seal  of  the  Bishop  of  Exeter, 
by  Ralpli  Sanders,  against  the  Appellant,  the  rector  of  the  rectory  and  parish  church 
of  Feniton,  in  the  county  of  Devon,  in  the  diocese  of  Exeter,  and  province  of  Canter- 
bury, to  answer  to  certain  articles  to  be  exhibited  against  him  touching  his  soul's 
health  and  the  reformation  of  his  manners;  but  more  [187]  especially  for  having,  as 
alleged,  oi)enly  affirmed  positions  in  derogation  and  depraving  of  the  Book  of 
Common  Prayer,  contrary  to  the  statutes  and  canons  ecclesiastical,  such  offence 
l.ieing  alleged  to  have  been  particularly  committed  by  the  writing  and  publishing 
a  certain  letter,  entitled,  "  A  view  of  the  duplicity  of  the  present  system  of  episcopal 
ministration,  in  a  letter  addressed  to  the  parishioners  of  Feniton,  Devon,  occasioned 
liv  the  Bishop  of  Exeter's  circular  on  Confirmation,  by  Henry  Erskiue  Head,  A.M., 
rector  of  Feniton,  Devon." 

In  the  month  of  October  1841,  Mr.  Head  received  the  following  notice  from  the 
Bishop  of  Exeter  :  "  To  the  Rev.  Henry  Erskine  Head,  Rector,  etc.  Whereas  a  certain 
letter,  entitled,  etc.,  was  lately  printed  and  published  in  a  certain  newspaper  called 
tlie  Western  Times,  dated  '  Exeter,  Saturday,  August  21st,  1841,'  in  which  letter  it 
is  operily  affirmed  and  maintained  that  the  '  Catechism,'  the  '  Order  of  Baptism,'  and 
the  '  Order  of  Confirmation,'  contained  in  '  the  Book  of  Common  Prayer  '  and  ad- 
ministration of  the  Sacraments  and  other  rites  and  ceremonies  of  the  United  Church 
of  England  and  Ireland,  contain  erroneous  and  strange  doctrine:  and  wherein  are 
also  openly  affirmed  and  maintained,  other  positions  in  derogation  and  depraving 
of  the  said  book,  contrary  to  the  Statutes  2  and  3  Ed.  VI.,  c.  1  ;  5  and  6  Ed.  VI.,  c. 
1  ;  1  Eliz.,  c.  2  ;  13  Eliz.,  c.  12  and  13  ;  and  14  Charles  II.,  c.  4  ;  (all,  some,  or  one  of 
them  ;)  and  to  the  constitutions  and  canons  ecclesiastical  treated  upon  by  the  Bishop 
of  London,  President  for  the  convocations  of  the  province  of  Canterbury,  and  the 
rest  of  the  Bishops  and  Clergy  of  tlie  said  province,  and  agreed  upon  by  the  King's 
Majesty's  licence  in  their  synod,  begun  at  London  [188]  a.u.  1603,  and  against  the 
peace  and  unity  of  the  Church  ;  and  wliereas  there  was  and  is  a  scandal  and  evil 
report  against  you,  the  said  Rev.  H.  E.  Head,  as  the  author  and  publisher  of  the 
said  letter  :  and  whereas  we,  Henry,  by  divine  permission.  Bishop  of  Exeter,  rightly 

*  Present :  The  Bishop  of  London  [Bishop  Blomfield],  Lord  Campbell,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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and  duly  proceeding  under  the  a'ltliority  and  in  conformity  with  the  provisions  of 
a  certain  Act  of  Parliament,  to  wit,  the  3  and  4  Vict.,  c.  86,  intituled,  '  An  Act  for 
better  enforcing  church  discipline,'  of  our  own  mere  motion  tiiink  tit  and  intend  to 
issue  a  commission  under  our  hand  and  seal,  to  five  persons,  of  whom  one  shall  be  our 
Vicar-general,  or  our  Archdeacon,  or  Rural  Dean  within  our  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of  such  report,  in  order  to  the  institu- 
tion, if  need  be,  of  such  further  proceedings  in  pursuance  of  the  said  last-mentioned 
Act  of  Parliament,  as  the  case  may  require  :  We  do  therefore,  by  these  presents, 
under  our  hand,  give  notice  of  such  our  intention  to  you,  the  said  Rev.  H.  E.  Head, 
and  we  do  hereby  intimate  to  you  that  such  our  commission  as  aforesaid,  for  the 
purpose  aforesaid,  will  issue  accordingly,  at  or  after  the  expiration  of  fourteen 
days,  from  the  day  of  your  being  served  with  these  presents.  Given  under  our 
hand  the  11th  day  of  October,  a.d.  1841.     Henry  Exeter." 

By  the  3rd  section  of  the  above-mentioned  Act,  it  is  enacted,  "  That  in  every  case 
of  any  clerk  in  Holy  Orders  of  the  United  Church  of  England  and  Ireland,  who 
may  be  charged  with  any  offence  against  the  Laws  Ecclesiastical,  or  concerning 
whom  there  may  exist  scandal  or  evil  report,  as  having  offended  against  the  said 
laws,  it  shall  be  lawful  for  the  Bishop  of  the  diocese  within  which  the  offence  is 
alleged  or  reported  to  have  been  committed,  on  the  application  of  any  party  com- 
[189]-plaining  thereof,  or,  if  he  shall  think  fit,  of  his  own  mere  motion,  to  issue  a 
commission  under  his  hand  and  seal,  to  five  persons,  of  whom  one  shall  be  his 
Vicar-General,  or  an  Archdeacon,  or  Rural  Dean  within  the  diocese,  for  the  purpose 
of  making  inquiry  as  to  the  grounds  of  such  charge  or  report :  provided  always  that 
notice  of  the  intention  to  issue  such  commission  under  the  hand  of  the  Bishop, 
containing  an  intimation  of  the  nature  of  the  offence,  together  with  the  names, 
addition,  and  residence  of  the  party  on  whose  application  or  motion  such  commis- 
sion shall  be  about  to  issue,  shall  be  sent  by  the  Bishop  to  the  party  accused,  fourteen 
days  at  least  before  such  commission  shall  issue." 

By  the  13th  section  of  the  Act  it  is  provided  "  that  it  shall  be  lawful  for  the  Bishop 
of  any  diocese  within  which  any  such  clerk  shall  hold  any  preferment,  or,  if  he  hold  no 
preferment,  then  for  the  Bishop  of  the  diocese  within  wliich  the  offence  is  alleged  to 
have  been  committed,  in  any  case,  if  he  shall  think  fit,  either  in  the  first  instance  or 
after  the  commissioners  shall  have  reported  that  there  is  sufficient  prima  fa-cie 
ground  for  instituting  proceedings,  and  before  the  filing  of  the  articles,  but  not 
afterwards,  to  send  the  case  by  Letters  of  Request  to  the  Court  of  Appeal  of  the 
province,  to  be  there  heard  and  determined  according  to  the  law  and  practice  of 
such  Court." 

On  the  9th  of  November  1841  the  Bishop  of  Exeter  presented  Letters  of  Request 
to  the  Dean  of  the  Arches  Court  of  Canterbury,  at  the  promotion  of  the  Respondent 
against  the  Appellant,  setting  forth  the  authority  conferred  by  the  above  Act  of 
Parliament,  and  specifying  the  charges  contained  in  the  notice  already  served  on 
the  Appellant,  and  citing  him  to  appear  and  answer  thereto  :  which  Letters  being 
duly  accepted,  the  Judge  [190]  decreed,  according  to  the  tenor  thereof,  to  proceed 
thereon. 

The  Respondent  appeared  under  protest  to  this  Decree,  and  Delivered  in  an  Act 
on  Protest,  wherein  he  set  forth  the  provisions  of  the  Act  3  and  4  Vict.,  c.  86,  as 
above  stated  ;  the  notice  served  on  him  on  behalf  of  the  Bishop,  which  he  alleged  "  was 
a  sufficient  and  subsisting  notice,  under  the  third  section  of  the  said  Statute,  of 
the  intention  of  the  Lord  Bishop  to  do  and  proceed  in  all  things,  as  therein  set  forth 
find  expressed,  and  that  it  hath  never  been  in  any  manner  revoked  or  annulled  ;  " 
and  he  alleged  "  that  the  said  Lord  Bishop  hath  not  sent  the  case  by  Letters  of 
Request  to  this  Court,  in  manner  and  form  as  in  the  said  Statute  is  enacted  or 
directed,  according  to  the  true  intent  and  meaning  thereof."  And  he  further 
alleged,  "  that  it  did  not  appear  either  in,  or  by,  the  Citation  or  Decree,  or  in,  or  by, 
the  Letters  of  Request,  on  whose  application  or  on  whose  mere  motion  this  cause 
or  case  was,  in  the  first  instance,  commenced,  or  at  the  first  began,  or  was  originally 
proceeded  in,  nor  by  whom,  nor  on  whose  application  or  complaint,  he  was,  in  the 
first  instance,  charged  with  the  said  pretended  offence,  nor  at  whose  request,  nor  on 
whose  mere  motion,  the  said  Letters  of  Request  were  issued:   nor  did  it  therein  or 
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thereby  sufficiently  appear  that  the  several  provisions,  enactments  and  directions  of 
the  said  Statute  had  been  duly  observed  or  complied  with." 

The  cause  came  on  for  hearini^  before  tiie  Arches  Court,  on  the  2'.(tli  of  January 
1842,  when  the  learned  Judge  (Sir  Herbert  Jenncr  Fust)  overruled  the  protest,  and 
assigned  the  Api)ellant  to  appear  absolutely  (reported  .'5  Curteis,  Ecc.  Reps.  32). 
From  this  decision  the  present  appeal  was  brought. 

[191]  The  Queen's  Advocate,  (Sir  Jolin  Dodson,)  and  Mr.  Cockburn,  (.^.C,  for  the 
Appellant. — The  Act  of  Parliament  jirovides  two  modes  for  the  Bishop  to  pursue; 
either  by  a  Commission  of  Inquiry  or  by  Letters  of  Request.  He  must  elect  to 
proceed  by  one  of  these  two  processes,  and  cannot  proceed  by  both  at  the  same  time. 
The  l.'itli  section  declares  that  it  shall  be  lawful  for  tlie  Bishop,  in  any  case,  if  he 
shall  think  fit,  either  in  the  first  instance,  or  after  the  Commissioners  shall  have 
reported,  and  before  the  filing  of  the  articles,  l)ut  not  afterwards,  to  send  the  case 
by  Letters  of  Request  to  the  Court  of  A[)peal ;  and  the  previous  section  13,  which  gives 
authority  for  the  issuing  of  a  commission,  expressly  provides  that  notice  of  the 
intention  to  issue  such  commission  shall  be  served  on  the  party  proceeded  against, 
fourteen  days  before  the  same  shall  issue. — The  effect  of  such  notice  therefore  is 
the  same  as  a  citation — it  is  the  commencement  of  the  proceeding  by  commission, 
and  constitutes  a  lis  pendens.  Slier  wood  v.  Ray  (1  Moore's  P.C.  Cases,  35.3).  Having 
issued  such  a  notice,  the  Bishop  has  no  power  to  proceed  by  Letters  of  Request  until 
the  Commissioners  have  reported  that  tliere  is  a  prima  facie  ground  for  inistituting 
proceedings,  and  consequently  his  Letters  of  Request  having  been  sent  improperly  in 
point  of  time,  are  void,  and  could  give  the  Court  no  jurisdiction.  Again,  under  the 
provisions  of  this  Act,  the  Bishop  may  proceed  either  upon  the  application  of  a 
party  complaining,  or  of  his  own  mere  motion  :  but  he  cannot  do  both.  Here  the 
notice  of  the  intention  to  issue  a  connnission  is  at  the  mere  motion  of  the  Bishop, 
whereas  the  Letters  of  Request  purport  to  be  at  the  promotion  of  Mr.  Sanders  : 
tl92]  they  are  clearly  several  processes — no  intimation  of  the  abandonment  of  the 
commission  has  been  given,  and,  the  proceeding  being  of  a  criminal  nature,  the 
utmost  strictness  ought  to  be  observed,  and  that  construction  given  which  is  most 
favourable  to  the  party  accused.     In  the  Matter  of  the  Dean  of  York  (2  Q.B.  Rep.  1). 

Dr.  Addams,  for  the  Respondent. — To  constitute  a  /w  pendens  under  the  Statute, 
a  cDunnission  must  have  issued  ;  the  preliminary  notice  is  nothing  more  than  an 
intimation  that  such  commission  will  issue  ;  it  is  not  in  the  nature  of  a  citation,  for 
it  requires  nothing  from  the  party  served,  and  may  be  treated  by  him  as  a  nullity  : 
it  is  at  most  but  an  admonition — the  issuing  the  commission  is  the  step  which  pre- 
cludes the  Bishop  sending  the  case  to  the  Court  of  Appeal  by  Letters  of  Request : 
the  Letters  of  Request  acted  as  a  supersedeas  of  the  notice — no  withdrawal  of  the 
notice  was  necessary :  the  Letters  of  Request  must  therefore  be  held  to  have  issued  in 
the  first  instance.  The  Act  requires  that  the  Letters  of  Request  shall  be  according  to 
the  law  and  practice  of  the  Court,  but  it  does  not  require  that  it  should  appear 
upon  whose  information  the  original  proceedings  took  place,  nor  does  the  practice 
of  the  Court  of  Arches  require  it. 

Lord  Campbell  (Dec.  9). — This  is  an  appeal  from  an  order  or  decree  made  by  the 
Dean  of  the  Arches,  in  a  cause  of  office,  promoted  under  the  Act  of  the  3rd  and  4th 
of  Her  present  Majesty  [3  and  4  Vict.  c.  86],  in  virtue  of  Letters  of  Reque.st  under 
the  [193]  hand  and  seal  of  the  Bishop  of  Exeter,  l)y  Ralph  Sanders,  against  the 
Rev.  Henry  Erskine  Head,  Clerk,  Rector  of  the  Rectory  and  Pari.sh  Church  of  Feniton, 
in  the  county  of  Devon,  to  answer  certain  articles  to  be  exhibited  against  him,  for 
having,  within  the  diocese  of  Exeter,  written  and  published,  in  a  certain  newspaper 
called  the  Western  Times,  a  letter,  entitled,  "  A  view  of  the  duplicity  of  the  present 
system  of  Episcopal  Ministration,  in  a  letter  addressed  to  the  parishioners  of 
Feniton,  Devon,  occasioned  by  the  Bishop  of  Exeter's  Circular  on  Confirmation,  by 
Henry  Erskine  Head,  A.M.,  Rector  of  Feniton,  Devon  ;  "  affirming  and  maintaining 
that  the  "  Catechism,"  the  "  Order  of  Baptism,"  and  tlie  "  Order  of  Confirmation," 
in  the  Book  of  Common  Prayer,  contain  erroneous  and  strange  doctrine,  and  other 
positions  in  derogation  and  depraving  of  the  said  Book  of  Common  Prayer,  and 
against  the  peace  and  unity  of  the  Church. 

The  Defendant  being  cited  in  the  Court  of  Arches,  appeared  under  protest,  and 
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insisted  that  the  Letters  of  Requast  were  not  in  pursuance  of  the  provisions  of  the 
Cluircli  Discipline  Act  [3  and  4  Vict.,  c.  86]  and,  therefore,  that  the  Dean  of  the 
Arches  had  no  jurisdiction  to  entertain  the  suit.  The  Judge  Ijelow  overruled  the 
protest,  and  assigned  the  Defendants  to  appear  absolutely. 

The  first  objection  is,  that  the  Letters  of  Request  are  ex  facie  defective  and  void, 
on  the  ground  that  they  do  not  show  on  whose  application  the  cause  was  commenced, 
or  at  whose  request  they  were  granted.  Their  lordships,  however,  are  of  opinion 
that  the  Letters  of  Request  are  sufficient.  The  Statute  does  not  require  that  they 
should  be  in  any  given  form,  and  they  clearly  disclose  that  the  cause  is  "  at  the 
voluntary  promotion  of  Ralph  Sanders,  of  the  City  of  Exeter,  gentleman."  [194] 
The  Bishop  having  authority  by  the  Statute  to  issue  Letters  of  Request  in  this 
proceeding,  "  if  he  shall  think  fit,"  there  can  be  no  necessity  for  stating,  according 
to  the  old  form,  at  whose  request  they  are  granted.  For  the  reasons  hereafter  to 
be  mentioned,  their  Lordships  think  that  the  Letters  of  Request  need  not  make  any 
reference  to  the  notice  before  served  by  the  Bishop. 

The  second  objection,  of  a  graver  nature,  is,  that  at  the  time  when  the  Letters  of 
Request  issued,  the  Bishop  had  no  authority  to  issue  them,  as  he  had  made  his 
election  to  proceed,  in  the  first  instance,  by  a  coimiiission  of  inquiry  in  his  own 
diocese.  The  third  section  of  the  Act  gives  power  to  the  Bishop,  upon  a  clergyman 
within  his  diocese  being  charged  with  any  ecclesiastical  offence,  or  concerning  whom 
there  may  exist  scandal  or  evil  report,  to  issue  a  commission  of  inquiry  as  to  the 
grounds  of  such  charge  or  report,  "  provided  always  that  notice  of  the  intention  to 
issue  such  commission  under  the  hand  of  the  Bishop,  containing  an  intimation  of  the 
nature  of  the  offence,  together  with  the  names,  addition  and  residence  of  the  party 
on  whose  application  or  motion  such  commission  shall  lie  about  to  issue,  shall  be 
sent  by  the  Bishop  to  the  party  accused  fourteen  days  at  least  before  such  commission 
shall  issue." 

On  the  11th  of  October  1841,  the  Defendant  was  in  due  manner  served  with  a 
notice  under  the  hand  of  the  Bishop  of  Exeter,  dated  the  same  day,  which,  after 
reciting  the  letter  in  the  Western  Times,  referred  to  in  the  Letters  of  Reque.st,  and 
that  there  was  an  evil  report  that  Mr.  Head  was  the  author  and  publisher  of  the  said 
letter,  proceeded  in  these  words, — "  And  whereas  we,  Henry,  by  divine  permission 
Bishop  of  Exeter,  rightly  and  duly  proceeding  under  the  authority  and  in  con-[195]- 
formity  with  the  provisions  of  a  certain  Act  of  Parliament,  to  wit,  the  3rd  and 
4th  Vict.,  c.  86,  intituled,  '  An  Act  for  better  enforcing  Church  Discipline,'  of  our 
own  mere  motion  think  fit,  and  intend,  to  issue  a  commission  under  our  hand  and 
seal,  to  five  persons,  of  whom  one  shall  be  our  Vicar-General,  or  an  Archdeacon,  or 
Rural  Dean  within  our  diocese,  for  the  purpose  of  making  inquiry  as  to  the  grounds 
of  sucli  report,  in 'order  to  the  institution,  if  need  be,  of  sucli  further  proceedings  in 
pursuance  of  the  last-mentioned  Act  of  Parliament,  as  the  case  may  require.  We 
do,  therefore,  by  these  presents,  under  our  hand,  give  notice  of  such  our  intention  to 
vou,  the  said  Reverend  Henry  Erskine  Head,  and  we  do  hereby  intimate  to  you, 
that  such  our  commission,  as  aforesaid,  for  the  purpose  aforesaid,  will  issue  accord- 
ingly at  or  after  the  expiration  of  fourteen  days  from  the  day  of  your  lieing  served 
with  these  presents.  Given  under  our  hand  this  Eleventh  day  of  Octolier,  in  tlie 
year  of  our  Lord  One  Thousand  Eight  Hundred  and  Forty-One." 

On  the  9th  of  November  following,  without  anything  being  done  to  countermand 
or  supersede  this  notice,  the  Letters  of  Request  issued,  by  which  the  Defendant, 
without  any  commission  of  inquiry,  was  to  be  prosecuted  in  the  Court  of  Arches. 

It  is  contended  that  this  was  contrary  to  the  13th  section  of  the  Statute,  which 
enacts  that  it  shall  be  lawful  for  the  Bishop  in  any  such  case,  "  if  he  shall  think  fit, 
either  in  the  first  instance,  or  after  the  commissioners  shall  have  reported  that  there 
is  sufficient  prima,  facie  ground  for  instituting  proceedings,  and  before  tlie  filing  of 
the  articles,  but  not  afterwards,  to  send  tlie  case,  by  Letters  of  Request,  to  the  Court 
of  Appeal  of  [196]  the  Province,  to  be  there  heard  and  determined,  according  to  the 
law  and  practice  of  such  Court." 

It  is  contended,  that,  by  reason  of  the  notice,  the  Letters  of  Request  were  not 
sent,  in  the  first  instance,  within  the  meaning  of  the  statute;  and  if  that  were  so, 
they  would  certainly  be  void,  as  their  validity  rests  entirely  upon  the  Statute. 

But  after  much  doubt  and  hesitation,  their  lordships  have  arrived  at  the  con- 
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elusion  that  the  notice  may  be  entirely  disregarded,  and  that,  within 
the  meaning  of  the  Statute,  the  Letters  of  Retjuest  were  sent  in  tiie  first 
instance.  The  notice,  although  required  by  the  Statute,  intimates  an  intention  to 
institute  a  proceeding;  it  cannot  l)e  consideied  a  coninienceinent  of  the  suit:  and 
wlien  the  Letters  of  Reiiuest  issued,  there  was  no  suit  de])ending  in  the  Diocesan 
Court.  The  Letters  of  Request  may  either  issue  in  the  firxf  instanre.  <ir  after  the 
report  of  the  connnissioners  that  there  is  a  prinui  facie  case  against  the  accused  : 
the  Legislature  probably  meaning,  either  with  or  without  a  previous  inquiry, 
instituted  by  the  Bishop,  and  understanding  that,  without  a  previous  inquiry,  the 
cause  would  come,  in  the  first  instance,  l)efore  tiie  Court  of  Arches.  Altliough  the 
notice  was  served,  there  were  no  means  of  compelling  the  Bishop  tO'  issue  the  i.'om- 
mission  ;  and  it  seems  to  have  been  admitted  that  if,  upon  further  information, 
his  lordship  thought  it  more  expedient  to  send  the  cause  at  once  to  the  Arches  Court, 
he  might  have  done  so  by  superseding  the  notice.  The  Letters  of  Request  may  l)e 
considered  such  a  supersedeas. 

It  has  been  urged  before  us,  that  the  con.structioii  of  the  Act  would  subject  the 
clergy  to  vexatious  proceedings,  both  before  the  Diocesan  Court  and  the  Court: 
of  Appeal  of  the  Province,  but  we  cannot  suppose  that  a  [197]  change  of  intention 
as  to  the  mode  of  proceeding  will  ever  take  place,  except  for  tlie  interests  of  justice, 
and  the  good  of  the  Church  ;  and  it  is  difficult  to  see  how  tlie  party  can  be  pre- 
judiced by  the  mere  service  of  a  notice.  If  the  commission  had  issued,  and  he  had 
been  cited  to  appear  under  it,  then  their  lordships  would  have  thought  that  the 
Letters  of  Request  could  not  issue  till  the  Commissioners  had  made  their  Report. 

The  Decree,  therefore,  will  be  affirmed,  but  without  costs. 

Tliere  is  a  prayer  by  the  Respondent  that  the  cause  should  be  retained  before 
the  Judicial  Committee  of  the  Privy  Council.  Their  lordships,  however,  are 
clearly  of  opinion  that  it  ought  to  be  remitted  to  the  Arches  Court.  This  is  a  Court 
of  Appeal  in  the  last  resort,  and  their  lordships  think  that,  except  under  peculiar 
circumstances,  such  a  Court  ought  not  to  decide  any  cause  in  the  first  instance,  as 
it  ought  to  have  the  benefit  of  the  discussion  and  judgment  in  the  Court  below,  and 
there  ought  not  to  be  an  original  judgment  pronounced,  from  which  there  is  no 
appeal. 

[Mews'  Dig.  tit.  ECCLESIASTICAL  LAW,  X.XVIII.  Practice  and  Puocedurb,  1. 
S.C.  6  Jur.  1071  :  and,  below,  ."5  Curt.  .32.  See  also  .3  Curt.  565.  Considered 
in  Reg.  v.  Oxiord  {Bishop  of),  1879,  4  Q.B.D.  564  ;  Combe  v.  De  La  Bere,  1S81, 
6  P.D.  173;  Martin,  v.  MacKonochie,  1882,  7  P.D.  102;  and  cf.  Sheppard  v. 
PhMimore,  1869,  L.R.  2  P.C.  461.  As  to  retaining  or  remitting  appeal  (4  Moo. 
P.C.  197),  cf.  Harrison  v.  Harrimn,  1842,  4  Moo.  P.C.  99.] 


[198]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

JAMES   EDWARDS,— ^;>peZfa»(C;   GEORGE  Yl^CRAM.— Respondent  * 

[Dec.  9,  1842]. 

Will  executed  by  a  blind  Testatrix  established.  The  Will  being  in  conformity 
with  the  instructions  given  by  the  Testatrix  to  her  Solicitor,  though  not 
proved  to  have  been  read  over  to  the  Testatrix  previous  to  execution. 

Martha  Yeomans,  spinster,  the  Testatrix  in  the  cause,  departed  this  life  on  the 
19th  of  June  1841,  possessed  of  personal  property  to  the  amount  of  £1500,  leaving 
three  nephews,  the  Appellant,  James  Edwards,  and  two  others,  and  one  niece,  her 
next  of  kin,  her  surviving.     The  Testatrix  was  considerably  advanced  iu  years,  and 

*  Present:  Lord  Campbell,  Mr.  Baron  Parke,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushington. 
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nearly  blind.  By  a  Will,  dated  the  27th  of  October  1840,  the  deceased  gave  to  each 
of  her  nephews  and  to  her  niece  the  sum  of  £100;  to  her  servant  Sarah  Ball  and  her 
daughter  Ann  Ball  £20  a-piece,  and  the  furniture  and  fixtures  of  their  bed-room; 
to  her  servant  Mary  Poole  £5,  to  Rebecca  Arnold  £10  for  a  ring;  to  Mrs.  Lydia 
Emma  Lane  £100,  independent  of  her  present  or  future  husband;  and  she  ap- 
pointed John  de  Fleury  sole  executor  of  her  Will,  but  did  not  make  any  bequest 
of  the  residue  of  her  property.  On  the  5th  of  February  1841,  she  executed  a 
further  Will,  in  the  following  words  and  figures  :  — 

[199]  "  This  is  the  last  Will  and  Testament  of  me,  Martha  Yeomans,  of  Wells 
Street,  Hackney,  in  the  County  of  Middlesex,  spinster.  I  give  and  bequeath  unto  my 
niece,  Mary  Ann  Dyer,  late  Edwards,  and  to  my  nephews,  Jolui  Edwards,  Thomas 
Edwards,  and  James  Edwards,  and  to  each  and  every  of  them,  the  sum  of  £50,  free 
of  legacy  duty.  I  give  unto  my  kind  and  faithful  servant,  Sarah  Ball,  the  sum  of 
£19  19s.  Also  I  give  unto  Mary  Poole,  my  .servant,  if  she  shall  be  with  me  at  my 
decease,  the  sum  of  £5.  Also  I  give  unto  Rebecca  Arnold,  now  living  with  me,  £10. 
Also  I  give,  as  a  testimony  of  regard,  unto  my  friend  George  Fincham,  of,  etc.,  the 
sum  of  £20,  and  I  hereby  nominate  and  appoint  the  said  G.  Fincham  whole  and 
sole  executor  of  this  my  AVill.  All  the  rest,  residue  and  remainder  of  my  estate 
and  effects,  whatsoever  and  wheresoever,  I  give  and  bequeath  unto  my  dear  friend, 
Mrs.  L.  E.  Lane,  now  staying  at  my  house ;  the  same  to  be  for  her  sole  use  and 
benefit,  independent  of  her  present  or  any  future  husband,  and  for  which  her 
receipt  alone  shall  be  a  sufficient  discharge.  And  I  do  hereby  revoke  all  former 
Wills  by  me  heretofore  made,  and  declare  this  alone  to  be  my  last  Will  and  Testa- 
ment. In  witness  whereof  I  have  hereunto  set  my  hand,  this  5th  day  of  February 
1841. — M.  Yeomans. — Signed  and  declared  by  the  said  Martha  Yeomans,  the 
Testatrix,  as  and  for  her  last  Will  and  Testament,  in  the  joint  presence  of  us,  who 
in  her  pre.sence,  at  her  request,  and  in  the  presence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses. — Hylton  D.  Hacon,  surgeon,  etc.  ;  James  Bennet 
Ashby,  baker,  etc." 

A  Caveat  having  been  entered  on  behalf  of  the  Appellant  against  this  latter  Will, 
th'i  Respondent  pro-[200]-ceeded  to  propound  the  same  on  the  Common  Condidit 
in  the  usual  way.  The  Appellant  brought  in  an  allegation  consisting  of  twelve 
articles,  impugning  the  Will  propounded,  as  not  having  been  duly  executed  by  the 
deceased,  and  as  having  been  obtained  by  undue  influence  and  control,  the  deceased 
not  being,  at  the  time  of  its  alleged  execution,  a  person  of  sound  mind,  memory,  and 
understanding. 

Witnesses  were  examined  on  the  several  articles. 

The  circunLstances  regarding  the  instructions  for,  and  execution  of,  the  two 
wills,  appeared  from  the  deposition  of  the  solicitor  who  prepared  the  instru- 
ments, and  from  the  evidence  of  the  attesting  witnesses  to  the  last  Will.  John  Day 
Blake,  the  solicitor  who  prepared  both  Wills,  deposed  as  follows:  "I  ascertained 
from  the  deceased  herself,  that  it  was  her  wish  to  make  a  new  Will,  and  I  then  took 
the  instructions  for  it  from  herself.  I  was  particular  in  that,  as  she  appeared  to 
me  to  be  totally  blind,  and  was  besides  very  old  and  infirm.  I  do  not  recollect  that 
I  took  down  any  heads  of  instructions  in  writing.  To  the  best  of  my  recollection  I 
wrote  the  draft  Will  off,  receiving  her  instructions  for  it  by  word  of  mouth.  When 
I  had  completed  the  draft,  I  read  it  over  to  her  very  carefully,  and  obtained  her 
approval  of  it ;  and  then  I  got  her  to  execute  it  as  a  temporary  Will,  to  serve  till 
I  could  prepare  a  fresh  cue,  and  she  and  Miss  Evans  and  I  accordingly  signed  it 
as  such."  The  witness  then  went  on  to  sa_v  that  he  had  a  fair  copy  of  the  Will 
prepared,  and  that  he  attended  the  deceased  with  it  on  the  27th  October  1840,  when 
the  same  was  duly  executed  by  her.  To  the  allegation  respecting  the  blindness 
and  incapacity  of  the  Testatrix,  the  witness  deposed  :  "  I  only  saw  Miss  Yeomans, 
the  deceased,  once  after  the  said  27th  October,  the  day  she  had  executed  her  said 
Will,  [201]  and  that  was  on  the  ;iOth  January  following,  when  I  had  the  interview 
with  her,  respecting  which  I  shall  presently  depose.  I  was  with  her  then,  I  dare  say, 
not  less  than  an  hour.  I  eaniiot  say  that  I  remarked  then  any  alteration  in  her, 
either  as  regarded  her  health  or  her  mental  powers;  she  was  blind,  undoubtedly, 
as  it  seemed  to  me,  for  she  required  to  be  assisted  in  every  thing  she  did,  but  that 
was  nothing  more  than  had  been  the  case  on  the  last  previous  occasion  of  my  seeing 
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hei'.  I  did  not  notice  tliat  she  had  lost  her  memory,  but  of  that  I  had  little  oppor- 
tunity of  judg-ing,  for  Mrs.  Lane  was  present,  and  to  her  tlie  deceased  deferred, 
and  Mrs.  Lane  spoke  for  her  on  every  particular  almost.  Wlien  any  question  arose, 
she  applied  to  Mrs.  Lane,  saying,  in  her  usual  gentle  manner — '  Well,  Emma,  sliall 
1  do  so  and  sof  but  I  cannot  say  that  her  manners  had  becouje,  or  were,  childish, 
or  that  they  were  on  that  occasion  different  from  wliat  I  had  previously  noticed 
them."  To  the  allegation  respecting  tlie  want  of  due  instructions  for  the  Will, 
and  the  influence  e.xercised  over  the  deceased  by  Mrs.  Lane,  the  residuary  Legatee, 
the  same  witness  deposed  :  "  The  Will  at  issue  in  this  cause,  dated  5th  February 
1841,  was  also  prepared  by  myself.  The  instructions  for  it  consisted,  for  the  most 
part,  of  alterations  interlined  with  pencil  in  the  copy  of  the  previous  Will.  The 
only  addition  made  to  those  instructions  that  I  recollect,  was  the  striking  out  tlie 
bequest  to  the  deceased's  servants  of  the  furniture  of  tlieir  rooms.  I  do  not  think 
that  alteration  appeared  in  the  copy  as  pencilled  for  the  new  Will.  That  I  think 
was  a  suggestion  of  Mrs.  Lane's.  Tlie  said  pencilled  alterations  or  instructions  for 
the  new  Will,  were,  I  believe,  in  the  handwriting  of  Mr.  Fincham,  the  Executor;  so, 
I  think,  I  learnt  from  himself.  Mr.  Fin-[202]-cham,  then  a  stranger  to  me,  called 
on  me  on  the  8th  January  1841,  and  brought  with  him  the  copy  of  the  deceased's 
said  Will  of  the  27th  October,  containing  the  aforesaid  alterations  in  pencil.  There 
were  several  alterations.  I  do  not  bear  them  all  in  mind,  but  the  principal  ones 
were  the  substitution  of  himself,  as  Executor,  and  the  bequest  of  the  residue  of  the 
deceased's  property,  of  which  in  the  previous  Will  there  was  no  disposition  at  all, 
to  the  said  Mrs.  Lane.  Mr.  Fincham  left  the  said  copy  of  the  Will  with  nie,  desiring 
that  I  would  draw  a  new  Will  for  the  deceased  according  to  the  form  as  altered  in 
pencil.  I  told  him  I  would  look  at  it ;  and  on  the  14th  of  the  same  month,  I  returned 
it  to  him  with  a  letter,  in  which  I  stated,  that,  as  I  had  received  from  tlie  deceased 
herself  personally,  the  instructions  for  that  Will,  I  must  decline  preparing  the 
proposed  new  one,  without  having  a  personal  interview  with  the  deceased,  and 
receiving  instructions  on  the  subject  from  herself.  In  consequence  of  a  written 
communication  I  received  from  Mrs.  Lane,  I  went  do\\ai  to  Hackney  on  the  13th 
January  aforesaid,  and  had  an  interview  with  the  deceased.  One  of  the  subjects 
to  which  my  interview  with  her  had  reference,  was  the  proposed  new  Will.  The  copy 
of  the  previous  Will  containing  the  alterations  in  pencil  was  produced  on  the 
occasion,  and  I  read  it  over  to  the  deceased  with  a  view  of  ascertaining  her  senti- 
ments in  respect  to  those  alterations,  and  obtained  her  approval  of  them.  Li  each 
instance  (and  there  were  I  recollect  two  or  three,)  in  whicli  a  question  was  raised 
as  to  the  propriety  of  such  and  such  a  bequest  in  the  Will,  the  deceased  appealed 
to  Mrs.  Lane,  and  inquired  of  her  if  it  should  l)e  .so  or  not  ;  and  in  each  instance  it 
was  decided  by  the  opinion  [203]  Mrs.  Lane  gave.  One  of  the  instances  in  which  a 
question  was  raised  as  I  read  over  the  Will,  was,  I  recollect,  in  reference  to  the 
legacy  to  the  Edwards's,  the  deceased's  relatives.  The  deceased  herself  suggested 
to  Mrs.  Lane,  who  was  present  throughout  our  interview,  whether  £20  a-piece  would 
not  be  sufficient  to  leave  them,  instead  of  the  legacy  of  £100,  then  in  the  Will;  and 
slie  put  the  inquiry  to  Mrs.  Lane,  observing  at  the  same  time,  that  there  was  no 
reason  that  they,  the  Edwards's,  should  know  that  she  originally  left  them  a  larger 
sum  ;  but  to  this  Mrs.  Lane  objected.  She  said  to  the  deceased,  '  No :  let  it  stand  as 
it  does;'  and  the  deceased  at  once  acquiesced.  Another  instance  was  about  the 
furniture  in  the  servants'  rooms;  Mrs.  Lane  objected  to  that  bequest,  and  the 
deceased  assented  at  once  to  her  suggestion,  and  it  was  struck  out  accordingly.  It 
appeared  to  me  througliout  tlie  interview,  that  the  deceased  was  entirely  under  the 
in.fluence  and  direction  of  Mrs.  Lane.  She  never  spoke  her  own  mind  so  as  to 
give  a  decisive  opinion  on  any  question  that  arose  in  respect  of  the  Will,  whether 
raised  by  herself  or  Mrs.  Lane ;  but  whatever  Mrs.  Lane  suggested,  that  she  at  once 
assented  to,  as  if  she  herself  felt  indifferent  on  the  subject.  Whether  she  was 
wholly  incapable  of  forming  a  decisive  opinion  for  lierself,  I  cannot  say;  but  iin- 
doulitedly,  upon  every  point  that  was  raised,  she  referred  to  Mrs.  Laiie  for  her 
opinion,  and  appeared  to  yield  at  once  to  every  suggestion  made  by  Mrs.  Lane." 

The  witnesses  to  the  Will  of  the  5th  of  February  1841  were  Mr.  H.  D.  Hacon, 
her  medical  attendant,  and  J.  B.  Ashliy,  a  baker,  and  they  deposed  as  to  the  manner 
of  the  execution  of  the  Will.     Mr.  Hacon  deposed  that,  upon  receiving  a  messau-e  to- 
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the  effect  that  the  Testatrix  would  thank  him  to  call  on  her  to  see  [204]  her  execute 
htr  Will,  he  attended,  and  she  addressed  him  in  her  usual  manner,  and  said,  "  I  have 
sent  for  you,  Mr.  Hacon,  to  witness  my  Will;"  that  he  then  conversed  with  her 
until  Mr.  Ashby  came  in,  when  the  Will  in  question  was  produced,  if  it  was  not 
already  lying  upon  the  table;  and  the  deceased  signed  her  name  to  it  in  his 
presence,  and  in  the  presence  of  Mr.  Ashby,  saying  to  them — "  This  is  my  Will,  and 
I  beg  you  to  witness  it,"  or  words  to  that  effect;  that  he  treated  the  business  as  a 
matter  of  course,  and  only  noticed  that  the  deceased  did  execute  the  Will,  but  that 
he  did  not  notice  by  whom  the  Will  was  produced,  nor  any  more  of  tlie  circumstances 
attending  the  execution  of  the  .same,  beyond  the  fact  of  the  deceased  declaring  that 
the  paper  wliich  she  signed  was  her  Will  :  that  he  did  not  hear  the  said  Will  read  over 
to  her  ;  that  she  did  not  declare  that  she  understood  the  contents  of  the  Will,  but 
that  she  did  declare  that  the  paper  which  she  so  signed  was  her  Will.  The  other 
witness,  J.  B.  Ashby,  deposed  in  similar  terms  as  to  the  execution  of  the  Will,  and 
then  stated — "  I  cannot  recollect  what  preliminary  conversation,  if  any,  in  respect 
of  such  execution,  took  place  previous  to  her  signing  it;  the  deceased  was  nearly 
blind,  and  it  was  necessary,  lest  she  should  sign  it  in  the  wrong  place,  to  fix  her 
hand  at  the  point  where  the  signature  was  to  be  made ;  and  it  was  so  done,  I  believe, 
bv  Mrs.  Lane.  When  the  deceased  had  so  signed  her  name,  Mr.  Hacon  asked  her 
w'hether  the  paper  she  had  sigrned  was  her  Will,  or  he  put  a  question  to  her  to  that 
effect,  to  which  she  answered,  '  Yes.'  She  certainly  did  acknowledge  the  paper, 
which  she  had  so  signed,  to  be  her  Will.  I  have  nO'  doubt  of  her  having  been,  at  the 
time  of  the  execution  of  her  said  Will,  capable  of  giving  instructions  for  a  Will, 
and  of  executing  the  same." 

[205]  Georgiana  Egerton  and  Bailey,  two  other  witnesses,  deposed  to  the  de- 
ceased's affection  and  intentions  towards  her  nei>hews  and  nieces,  of  whom  the 
deceased  spoke  in  friendly  terms,  not  as  if  she  knew  much  of  them  personally,  but 
as  if  she  felt  an  interest  in  them  arising  from  their  Ijlood  relationship  to  her ;  that 
.she  had  several  times  said  that  they  should,  at  her  death,  have  what  little  pro- 
perty she  had. 

The  learned  Judge  of  the  Prerogative  Court  (Sir  Herbert  Jenuer  Fust),  by  his 
Decree,  bearing  date  the  '24:th  of  February  1842,  pronounced  for  the  validity  of 
the  Will  (3  Curteis,  Ecc.  Rep.  63).  From  this  Decree  the  present  Appeal  was 
brought. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  Edmund  F.  Moore,  for  the 
Appellant. — There  is  no  satisfactory  proof  that  the  Will  in  question  has  been  fully 
and  fairly  read  over,  prior  to  the  execution  thereof,  to  the  Testatrix,  who  was,  by 
reason  of  blindness,  incapable  of  reading  the  same  herself.  Not  having  the  Will 
read  to  her,  it  cannot  be  looked  upon  as  her  Will,  as  she  had  no  knowledge  of  its 
contents.  To  be  valid,  the  Will  of  a  blind  Testator  must  be  read  over  to  him  in  the 
presence  of  witnesses  (1  Williams  on  Exors.,  2  Ed.  pp.  16,  263;  Swinburn  on  Wills, 
pt.  2,  sec.  11,  166;  and  4  Burn's  Ecc.  Laws,  74).  Moore  v.  Paine  (2  Lee's  Cases,  595), 
MUlett  V.  Fahrian  (2  Lee's  Caises,  596),  Fawcett  v.  Jones  (3  Phill.  434,  455),  Barton 
V.  Rohi'iu  (3  Phill.  455,  6),  Longchamp  v.  Fish  (2  Bos.  Pull.  N.R.  415).  [Lord  Camp- 
bell.— Is  it  necessary  to  prove  that  the  Testatrix  knew  that  the  Will  was  drawn  in 
accordance  with  the  in.structions  given  to  her?  Is  it  not  sufficient  to  prove  that 
instruc-[206]-tions  were  given  and  afterwards  to  prove  that  the  Will  was  prepared 
in  accordance  with  those  instructions?]  Blindness  per  se  is  not  a  legal  incapacity 
from  signing  a  Deed  or  Will.  Duff  v.  Earl  of  Fife  (1  Shaw's  Appeal  Cases,  498), 
but  the  Will  ought  to  have  been  read  over  to  her  before  execution,  as  it  might  contain 
dispositions  she  was  not  aware  of.  [Mr.  Baron  Parke. — If  the  Testatrix  knew  the 
contents  of  the  copy,  and  then  the  Will  was  proved  to  be  a  true  copy  of  that  copy, 
would  not  that  be  sufficient?]  The  Will  in  question  is  open  to  suspicion,  from  her 
pievious  expressed  intentions  in  favour  of  her  family.  Undue  influence  has  been 
exercised  over  the  mind  of  the  Testatrix  by  Mrs.  Lane.  These  facts,  coupled  with  the 
absence  of  satisfactory  proof  that  the  Will  was  read  over  to  her  before  execution, 
aie  sufficient,  we  submit,  to  call  upon  the  Court  to  pronounce  against  the  validity 
<if  this  pretended  Will. 

Dr.   Addams  appeared   for  tlie   Hcsixjiidcnt.  but    was  not   called   upon   by  their 
Lordships  to  argue  the  case. 
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The  Uiglit  liuiiouraljle  Dr.  Lu.shiiij;toii. — Their  Lordships  du  not  thiiilt  it  neces- 
sary to  call  upon  the  Respondent's  counsel.  The  proofs  in  this  case  are  quite  sufficient ; 
the  two  witnes.ses,  Hacon  and  Asliby,  prove  the  act  of  execution,  and  the  sanity  of  the 
Testatrix.  The  instructions  for  the  Will  were  taken  by  Blake,  the  same  person  who 
took  the  instructions  for  and  drew  the  first  Will,  a  very  few  months  befo»e.  As  to  the 
objection  tliat,  the  Testatrix  beiiif)'  blind,  tlio  Will  ought  to  have  been  read  over  to 
her,  their  Lordships  are  of  opinion,  that  in  the  case  of  a  blind  person,  there  must  be 
a  clear  knowledge  of  the  [207]  contents  of  the  instrument ;  but  that  it  is  not  necessary 
to  produce  evidence  of  the  identical  paper  having  been  read  over  to  the  party.  In 
this  case  the  identical  paper  which  the  Testatrix  signed  as  her  Will,  is  proved  by 
Jilake  to  be  the  very  Will  wliich  lie  constructed  l)y  the  directions  of  the  Testatrix. 
Their  Lordshijjs  are  of  opinion  that  the  Appeal  must  be  dismissed  with  costs. 

[Mews'  Dig.  tit.  WILL,  I.  Testamentary  Capacitt,  c.  Blind  Persons.  S.C.  below,  3 
Curt.  6:i.  See  Mitrhell  v.  Thomas,  1847,  6  Moo.  P.C.  137;  and  cf.  Parkei  v. 
Felijote,  18cS3,  8  P.D.  171.] 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM  ChAliK,— Appellant ;  WILLIAM  CkWYVM,— Respondent  * 
[February  18,  1843]. 

No  general  rule  exists  tliat  a  witness  who  is  interested  at  the  time  of  his  examin- 
ation cannot  be  re-examined  after  a  release  of  his  interest.  But  in  granting 
leave  to  re-examine  a  witness,  the  Court  will  regulate  itself  by  the  peculiar 
circumstances  of  each  case,  and  the  nature  of  the  interest  of  the  witness. 

A  subscribing  witness,  produced  by  the  executor,  was  examined  upon  an  allegation, 
to  prove  the  Will.  Upon  his  answer  to  the  interrogatories,  he  admitted  that 
he  was  the  solicitor  to  the  executor  (the  promovent),  and  that  he  had  empluved 
the  Proctor  in  the  suit,  and  that  if  the  executor  failed  in  paying  the  costs,  he 
would  himself  be  legally  liable  to  tlie  Proctor.  Publication  passed,  and  the 
cause  was  assigned  for  hearing.  Upon  motion,  the  Prerogative  Court  re- 
scinded the  conclusion  of  the  cause,  and  granted  the  promovent  leave  to  re- 
examine the  witness  after  a  release  of  his  liability.  Affirmed  on  Appeal  by 
the  Judicial  Committee  of  the  Privy  Council. 

This  was  a  cause  of  proving  in  solemn  form  of  law  the  Will  of  Mary  Mabbs, 
promoted  bj'  the  Respondent,  the  sole  executor  named  in  the  Will,  against  the  Appel- 
lant and  one  Mary  Rolph,  the  next  of  kin  of  the  deceased.  The  Will  was  propounded 
in  an  allegation  [208]  given  in  on  behalf  of  the  Respondent,  and  upon  this  allegation, 
the  two  subscribing  witnesses  to  the  Will,  George  Shaw  and  John  Delaroche  Bragge, 
were  examined  in  chief,  and  also  upon  interrogatories.  The  answer  of  Mr.  Shaw 
to  the  interrogatory  was  in  the.se  terms  :  "  I  am  the  solicitor  employed  by  him  (the 
Appellant)  relative  to  this  suit.  I  did,  in  the  first  instance,  employ  and  retain  the 
Proctor  who  conducts  this  suit  on  his  behalf;  I  do  consider  that  I  have  thereby 
become  responsible  to  the  said  Proctor  for  his  bill  of  costs  or  expenses  in  this  cause. 
I  have  not  in  any  manner  since  been  relieved  from  such  responsibility.  In  case  Mr. 
Carter  should  lie  unable  to  pay  the  amount  of  the  Proctor's  bill,  I  will  not  swear  that 
the  Proctor  would  not  have  any  remedy  at  law  or  otherwise  against  me,  for  the 
recovery  of  the  amount  of  his  bill,  for  I  consider  that  he  would  ;  but  then  I  must  add, 
that  such  is  not  likely  to  be  the  case,  inasmuch  as  Mr.  Carter  is  in  circumstances  to 
be  well  able  to  pay  his  legal  costs." 

Publication  of  the  evidence  passed,  and  the  cause  was  assigned  for  hearing  at 
the  petition  of  the  Proctor  of  the  Appellant;  but  upon  the  discovery  that  the  witness 
Shaw  had  admitted  his  legal  responsibility  to  Carter's  Proctor,  for  his  costs  in  the 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Baron  Parke,  Mr.  Justice  Erskine. 
and  the  Right  Hon.  Dr.  Lushington. 
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suit,  appliuatioii  was  made  to  the  Judge  of  the  Prerofrative  Court  on  behalf  of  the 
Respondent,  to  rescind  the  order  of  the  Court  assigning  the  cause  for  sentence,  and 
to  permit  the  said  George  Shaw  to  be  re-produced,  re-sworn,  re-examined,  and  again 
repeated  to  his  dejjosition,  after  having  been  first  released  from  his  legal  responsi- 
bilitv  (if  anj'i) ;  this  application  was  opposed  by  the  Appellant,  who  prayed  the  Judge 
to  proceed  to  hear  informations,  and  give  a  definite  sentence,  or  final  interlocutory 
decree  in  the  premises. 

[209]  The  learned  Judge  (Sir  Herbert  Jeimer  Fust),  by  his  interlocutory  decree, 
rescinded  the  former  order  of  the  Court  assigning  tlie  cause  for  sentence,  and  gave 
leave  to  the  Proctor  of  the  Respondent  to  re-produce  the  said  George  Shaw  for  the 
purpose  of  his  being  re-sworn,  re-examined,  and  again  repeated. 

The  Appellant  thereupon  protested  of  a  grievance,  and  brought  this  Appeal. 

The  Queen's  Advocate  (Sir  John  Dodson)  for  the  Appellant. — In  jirinciple,  this 
interlocutory  order  cannot  be  sustained.  The  rules  of  law  presume  an  influence  from 
interest,  and  evidence  given  under  such  influence  cannot  he  altered  by  the  witness 
executing  a  release  of  his  claim  for  costs.  He  was  the  attorney  in  the  cause,  and 
ought  to  have  known  that  his  interest  in  the  casts  disqualified  him.  Handley  and 
Jones  V.  Edwards  (1  Curteis  Ecc.  Rep.  722).  As  the  witness  was  clearly  incompetent, 
rescinding  the  conclusion  of  the  cause  after  publication  passed  was  erroneous  in  law, 
and  contrary  to  the  practice  of  all  courts.  In  Vauf/han  v.  Worrall  (2  Swan.  395). 
Lord  Eldon  refused  leave  to  exhibit  new  interrogatories  to  prove  the  execution  of 
releases  of  witnesses  liaVjle  to  costs  of  suit,  and  for  a  re-examination  of  such  witnesses. 
That  learned  Judge  there  said  (ih.  -101),  "  It  is  a  novelty  to  me  to  hear  it  said,  that 
if  it  appears  that  a  witness  was  interested  at  the  time  of  the  examination,  this  court 
knows  any  such  practice  as  that  a  release  being  given  the  witness  may  then  be  re- 
examined, I  lielieve  that  that  never  was  done  in  any  well-considered  case."  This  case 
is  conclusive :  it  was  contrary  to  law  to  allow-  a  [210]  witness,  who,  at  the  time  of  his 
examination,  was  incompetent,  by  reason  of  interest,  to  be  re-produced  and  re- 
examined upon  a  release  being  executed. 

Dr.  Addams,  for  the  Respondent. — It  is  not  an  inflexible  rule,  that  a  witness  cannot 
be  re-examined  after  publication  passed.  In  Salmon  v.  Cromwell  (3  Pliill.  220),  this 
very  question  was  raised  by  objecting  to  the  competency  of  a  witness  who  admitted 
that  he  was  liable  to  the  Proctor  for  co.sts  ;  but  Sir  John  Nicholl  was  of  opinion  that 
such  interest  did  not  disqualify  him.  And  this  has  been  the  practice  in  the  Ecclesi- 
astical Courts,  and  so  it  is  in  Courts  of  Equity;  the  practice  being  in  this  respect 
similar  ;  re-examination  on  the  same  interrogatories  are  allowed  in  instances  in  which 
the  original  examination  is  defective  by  reason  of  .some  accidental  error.  Sandford  v. 
Paul  (2" Dick.  750  :  S.C.  3  Bro.  C.C.  370";  1  Yes.  Jun.  398).  A  distinction  exists  between 
cases  where  a  witness  considers  himself  liable,  and  is  actually  liable.  Vaughan  v. 
Worrall\^  Swan.  395]  does  not  apply.  That  decision  expressly  went  upon  the  ground, 
that,  the  witnesses  having  engaged  to  pay  the  costs  of  the  proceedings,  neither  the 
Plaintiff  nor  the  witnesses  could  have  been  otherwise  than  aware,  at  the  time  of  their 
examination,  that  they  were  interested  in  the  event  of  the  suit.  But  the  present  case 
is  distinguishable  :  it  was  not  suspected  by  the  promovent,  or  by  the  witness,  that  he 
was  interested,  until  the  examination  had  taken  place;  indeed,  he  had  no  actual 
interest  in  the  suit,  but  only  the  liability  for  the  costs,  supposing  that  the  promovent 
should  not  paj'  them,  which  is  very  improbable,  as  he  is  sworn  to  be  a  man  in  good 
circumstances. 

[211]  Lord  Brougham. — Their  Lordships  do  not  think  it  necessary  in  the  present 
case  to  give  any  opinion  whatever  as  to  the  validity  of  the  objection  to  the  competency 
of  the  witness.  All  their  Lordships  have  to  deal  with,  is  the  question,  whether  it  is 
advisable  in  any  instance  to  allow  the  re-examination  of  a  witness  subsequent  to 
his  release  from  Ids  liability,  he  having  been  previously  examined.  Their  Lordships 
are  of  opinion,  that  no  general  rule  can  be  laid  down  to  govern  all  cases  of  this 
description,  nor  do  they  think  that  liord  Eldon,  in  the  case  of  Vanghan  v.  Worrall  [2 
Swan.  395],  laid  dr)wn  the  proposition  contended  for  by  the  Appellant,  namely,  that 
in  no  case  was  such  re-examination  to  be  allowed.  The  case  before  his  Ijordship  was 
one  in  which  he  expressly  said,  that  the  party  who  examined  the  witnesses  knew  at 
the  time  they  had  an  interest ;  and  his  Lordsliij)  said  he  decided  that  question  without 
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prejudice  to  thu  question  iu  a  case  where  neither  Plaintiff  nor  Defendant  knew  the 
fact  of  interest  in  the  witness ;  so  that  it  is  clear  that  Lord  Eldou  was  not  laying 
down  any  general  rule  which  might  not  bend  to  particular  circumstances.  Their 
Lordships  will  go  so  far  as  to  admit  this;  that,  as  a  general  rule,  it  is  manifestly 
objectionable  to  re-examine  a  witness  after  a  release  of  that  which  would  have  been  a 
valid  objection  to  his  competency;  for  u  man  who  once  has  sworn  with  a  really 
operative  l)ias  cannot  be  said  to  l)e  free  to  speak  the  truth  after  the  release;  and 
thougli  the  l)ias  which  may  have  induced  him  to  swear  in  the  first  instance  has  been 
removed,  another  bias  has  arisen,  namely,  the  necessity  which  he  may  feel,  of  making 
Jiis  second  testimony  square  with  his  first.  For  this  reason  their  Lordships  are  of 
[212]  opinion,  that,  in  such  a  case,  it  would  be  extremely  inconvenient  to  allow  a 
re-examination  ;  and  so  the  Judge  of  the  Court  below  said,  he  could  not  allow  the 
liractice  to  prevail  as  a  general  rule;  meaning,  unless  some  peculiar  circum- 
stances in  the  case  shall  justify  the  application.  Their  Lordships  adopt  that  view  of 
the  law,  and  see  no  reason  to  doubt,  that,  in  every  case  of  this  description,  the  circum- 
stances and  the  nature  of  the  objection  as  to  the  interest  of  a  witness,  must  be 
considered.  It  is  purely  a  technical  objection,  and  no  reason  appears  for  not  allowing 
this  witness  to  lie  re-examined;  there  lieing  therefore  no  suspicion  beforehand  as  to 
the  objection  on  the  ground  of  interest,  there  is  no  reason  to  suspect  what  Lord  Eldon, 
in  the  ease  before  him,  thought,  namely,  that  the  party  examining  the  witness  was 
cognizant  of  the  objection  at  the  time  of  such  examination,  and  did  not  remove  it, 
but  laid  by  until  the  other  side  discovered  the  objection.  We  see  no  ground  for 
altering  the  order  of  the  Court  below,  and,  therefore,  dismiss  the  appeal  with  costs. 

[Mews'  Dig.  tit.  COLONY,  IIL  Appeals  to  Privy  Council,  5.  Principles  on  which 
Privy  Council  acts.    S.C.  7  Jur.  161.     See  6  and  7  Vict.  c.  85.] 


[213]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CIVIL  JUSTICE  OF 

BRITISH  GUIANA. 

MICHAEL  McTURK  and  PETER  ROSE,— ApiH'lhnits;  JOHN  BENT,— Respondent  * 

[Feb.  18,  1843]. 

In  an  action  brought  in  the  Supreme  Court  of  British  Guiana,  the  Plaintiff 
obtained  an  interdict  restraining  the  Defendants,  the  managers  of  a  planta- 
tion, from  selling  or  consigning  any  portion  of  the  proceeds  of  the  plantation. 
This  interdict  remained  in  force  until  the  cause  came  on  for  hearing  (ten 
months  afterwards,)  when  the  Court  discharged  the  interdict  as  having  been 
obtained  per  sub  et  ohreptiunent,  and  condemned  the  Plaintiff  "  to  make  good 
to  the  Defendants  all  losses,  costs  and  damages  by  them  already  had  and 
sufl'ered,  or  yet  to  be  had  and  suffered  in  consequence."  An  Appeal  was 
entered  against  this  Decree,  but  not  prosecuted.  The  Defendants  to  the 
previous  action  then  brought  an  action  in  the  same  Court  to  assess  the  losses, 
costs,  and  damages  incurred  by  reason  of  the  interdict.  Evidence  was  given  of 
certain  damages  sustained  in  consequence  of  the  interdict,  which  was  not 
contradicted.  The  Court  rejected  the  claim  in  toto.  Held  by  the  Judicial 
Committee  on  Appeal, — 

1st.  That  the  Decree  of  discharging  the  interdict  must  be  presumed  to  have  been 
conformable  to  the  law  of  Holland  prevailing  in  British  Guiana. 

2nd.  That  that  Decree  must  be  taken  as  a  simultaneous  Decree  discharging  the 
interdict,  and  pronouncing  for  damages.     And, 

3rd.  That  the  Court  below  was  wrong  in  rejecting  the  claim  in  toto,  there  being 
evidence  of  damages  sustained  by  the  interdict.  And  remitted  the  cause  to 
the  Court  below  to  assess  the  damages  incurred. 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Baron  Parke,  Mr.  Justice  Er.skine, 
and  the  Right  Honourable  Dr.  Lushington. 
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The  Appellants,  previously  to  and  on  the  'iOth  of  Auirust  1<'^36,  were  in  the  posses- 
sion and  management  of  a  plantation,  called  Vronn  Anna,  situate  in  tiie  district  of 
Essequibo,  in  the  colony  of  British  Guiana,  as  the  attorneys  of  Lillias  and  Marion 
Craig,  the  owners.  The  plantation  was  subject  to  certain  charges  and  incumbrances 
in  favour  of  the  firm  of  Campbell,  Senior  and  Co.,  of  Glasgow.  According  to  the 
terms  of  their  mortgage,  it  was  agreed  that  the  whole  of  the  sugar  [214]  crop  or 
produce  of  the  plantation  should  be  consigned  to  them,  their  order,  or  assigns,  so 
long  as  the  loan  then  due,  together  with  any  further  advances  made  by  them  or  any 
part  thereof,  with  interest  thereon,  should  remain  unpaid. 

The  plantation  was  also  subject  to  a  mortgage  of  even  date  to  the  Respondent, 
John  Brent,  but  of  which  he  agreed  that  the  mortgage  to  Campbell,  Senior  and  Co., 
should  have  priority. 

On  the  20th  of  August  1836  the  Respondent  presented  a  petition  to  his  Honour, 
Jeffrey  Hart  Bent,  the  Chief  Justice  of  the  Supreme  Court  of  Civil  Justice  for  the 
counties  of  Demerara  and  Essequibo,  in  British  Guiana  ;  and  thereby,  after  setting 
forth  divers  claims,  which  he  alleged  he  had  on  the  said  plantation  and  the  produce 
thereof,  to  the  effect,  in  substance,  that  the  debt  due  to  Campbell,  Senior  and  Co.,  had 
or  might  have  been  fully  discharged,  by  the  produce  of  the  estate,  the  Respondent 
prayed  that  His  Honor  would  be  pleased  to  grant  his  mandament,  whereby  the  Appel- 
lants, as  such  attorneys,  might  be  interdicted,  under  a  heavy  penalty  to  the  Sovereign, 
from  shipping  or  consigning  to  England,  or  to  any  other  place  beyond  the  jurisdiction 
of  the  Supreme  Court,  and  also  from  selling  and  disposing  in  any  manner  whatsoever, 
either  directly  or  indirectly,  any  of  the  produce  then  already  made  and  gathered, 
or  thenceforth  to  be  made  and  gathered,  on  the  said  plantation,  until  the  claim  of  the 
Respondent, under  and  by  virtue  of  the  mortgage  to  him  as  therein  stated, upon  the  said 
plantation,  should  be  fully  paid  and  satisfied,  with  costs;  and  further  that  the  Appel- 
lants might  be  ordered  to  pay  the  costs  of  the  proceedings,  and  that  in  case  of  opposi- 
tion (the  interdict  remaining  meanwhile  in  full  force  and  effect,  [215]  until  the  said 
Court,  after  hearing  the  parties,  should  decree  otherwise),  a  day  might  be  appointed 
to  the  opposer  or  opposers  to  appear  before  the  said  Supreme  Court,  to  state  the 
reasons  thereof,  to  hear  such  claim  and  demand  as  the  Respondent  should  then  and 
there  file  in  answer  thereto,  and  further  to  proceed  according  to  law. 

The  above  petition  was  referred  by  the  Chief  Justice,  on  the  23rd  of  August  1836, 
to  the  Appellants,  for  a  report  within  eight  days  after  intimation.  On  the  first  of 
September  in  the  same  year,  the  Appellants  presented  to  the  Chief  Justice  their 
report  on  the  Respondent's  petition  ;  and  thereby,  after  showing  that  the  debt  due  to 
Campbell,  Senior,  and  Co.,  was  not  discharg'ed,  submitted  to  his  Honor,  that  the 
Respondent's  interdict  ought  to  be  rejected  with  costs. 

The  report  of  the  Appellants  was  referred  to  the  Respondent  for  his  counter- 
report  within  ejght  days.  The  Respondent  having  presented  his  counter-report  in 
support  of  his  petition,  the  Chief  Justice,  on  the  13th  of  September  1836,  granted 
the  following  order  upon  the  Respondent's  prayer  for  the  interdict : — "  Upon  reading 
the  report,  and  counter-report,  and  documents  annexed — Fiat  as  prayed,  until  it  shall 
be  shown  to  the  Court  that  .some  and  what  debt  is  due  to  John  Campbell,  Senior  and 
Co. ;  and  further,  until  the  Court  shall  be  satisfied  that  the  net  proceeds  of  the 
plantation  Vrouw  Anna  have  lieen  duly  and  legally  administered  ;  and  in  case  of 
opposition,  let  the  opposer  or  opposers  appear  before  the  Honourable  Court  of  Civil 
Justice  on  the  first  and  the  following  days  of  the  Roll  Court,  to  be  held  on  the  10th 
day  of  October  next,  then  and  there  to  proceed  according  to  law." 

[216]  Tiie  Appellants,  having  been  served  with  this  order  for  interdict,  instructed 
Counsel  to  oppose  the  same.  The  usual  pleadings  took  place,  and  various  witnesses 
were  examined,  and  tlie  cause  was  argued  on  the  30th  of  June  1837  and  the  following 
day.  On  the  12th  of  July  in  the  same  year,  the  Supreme  Court  (the  Chief  Justice, 
dissentiente)  pronounced  the  following  decree: — "The  Court  having  heard  the 
parties,  and  having  read  and  examined  the  documents  and  vouchers  filed  and  pro- 
duced in  this  matter,  admits  the  conclusion  of  answer  filed  by  the  Defendants,  and 
declares  the  interdict  obtained  per  siih  et  ohreptioiiem  from  His  Honor  the  Chief 
Justice,  to  be  unjust,  illegal,  and  unfounded,  and  consequently  condemns  the  Plain 
tiff  to  cancel  and  withdraw  the  same,  free  of  costs  and  damages,  witii  interdict  to 
do  or  attempt  the  like  in  future,  with  further  condemnation  on  the  Plaintiflf,  to  luake 
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good  to  the  Uefendiuits  uU  losses,  costs,  hikI  damages  by  tiieiu  already  had  and 
suffered,  or  yet  to  be  had  and  suffered,  in  consequence  thereof,  with  condemnation 
lastly  of  the  Plaintiff  in  the  costs." 

The  Respondent  then  applied  for  leave  to  appeal  to  His  late  Majesty  in  Council 
from  the  above  sentence,  but  failed  in  finding  the  requisite  securities.  By  an  order 
l)caring  date  the  lilth  of  February  1838,  the  Supreme  Court  declared  the  appeal 
deserted  for  the  want  of  such  securities. 

The  interdict  pronounced  by  the  Chief  Justice  on  the  l.'5th  of  September  1836 
was  served  on  the  Appellants  on  the  15th,  and  on  the  manager  of  the  plantation 
Vrouw  Anna  on  the  16th  of  the  same  month,  and  continued  in  force  until  the  12th 
of  July  1837,  l)eing  a  period  of  ten  months.  Vrouw  Anna  was  a  sugar  [217]  estate, 
and,  as  was  alleged,  was,  at  the  time  of  the  service  of  the  interdict,  in  full  cultivation, 
and  producing  upon  an  average  505  hogsheads  of  sugar  a-year,  together  with  a 
properly-proportioned  quantity  of  rum  and  molasses.  There  was  said  to  be  also 
on  the  estate  at  that  time  a  considerable  quantity  of  produce  made  and  ready  to  be 
removed,  and  also  large  quantities  of  canes  on  the  estate  ready  to  be  cut,  and 
which  it  was  estimated  would  have  yielded  large  quantities  of  sugar.  Part  of  these 
canes  were  cut  by  the  manager,  and  a  considerable  quantity  of  sugar  made  from  them, 
but  the  remainder  could  not  be  cut  or  taken  off  the  ground,  in  consequence,  as  was 
stated,  of  the  curing  house,  and  every  other  store  on  the  estate,  being  completely 
tilled  with  the  produce  already  manufactured  at  the  date  of  the  interdict,  and  with 
that  subsequently  made;  and  the  Appellants  and  manager  being  restricted  from 
removing  any  part  of  such  manufactured  produce  from  the  estate  by  the  terms 
of  the  interdict,  the  rejuited  result  was,  that  not  only  the  remainder  of  the  canes  on 
the  estate  at  the  date  of  the  interdict,  and  then  ripe  for  cutting,  but  also  other  large 
quantities  of  canes,  which  subsequently  became  ripe  and  fit  for  cutting  during  the  con- 
tinuance of  the  interdict,  rotted  and  decayed  on  the  ground,  and  some  were  totally 
lost  to  the  estate.  Besides  which,  it  was  alleged,  that  the  sugar  already  made  at 
the  date  of  the  interdict,  and  that  which  was  subsequently  made  as  long  as  there  was 
room  to  receive  it,  suft'ered  very  materially  from  being  kept  on  the  estate,  a  great 
part  of  it  being  totally  lost,  and  what  remained  being  very  much  deteriorated  in 
quality;  and,  finally,  the  estate  itself  was  said  to  have  suffered  severely  from  the 
postponement  of  the  next  crop,  and  the  injury  necessarily  occasioned  thereto.  [218] 
Under  these  circumstances,  the  Appellants,  upon  the  discharge  of  the  interdict  by 
the  sentence  of  the  Supreme  Court  of  the  11th  of  July  1837,  in  order  to  ascertain 
the  amount  of  damages  sustained  by  tlie  estate  Vrouw  Anna  by  reason  of  the  interdict, 
applied  to  three  respectable  and  experienced  planters  residing  in  the  neighbourhood 
of  the  Vrouw  Anna  estates,  and  requested  tliein  to  go  over  and  survey  minutely  the 
estate,  and  examine  the  state  of  its  cultivation,  and  the  produce  then  on  hand. 
The  Appellants  gave  notice  to-  the  Respondent  that  such  intended  survey  and 
examination  would  take  place,  and  named  the  day  on  which  the  same  would  be  made. 
Accordingly  on  that  day  a  survey  and  examination  was  had,  and  a  report  was  drawn 
up  and  signed  by  the  three  persons  referred  to;  stating  minutely  the  condition  of 
the  estate,  its  produce  and  capability,  and  the  value  and  condition  of  the  crops,  and 
produce  then  upon  it,  with  full  particulars  of  the  probable  loss  occasioned  during  the 
operation  of  the  interdict. 

The  Appellants  made  their  calculations  from  this  report,  and,  estimating  their 
losses  at  a  very  large  sum,  commenced  an  action  in  the  Supreme  Court  to  assess  the 
damages,  and  filed  their  declaration  of  the  same  against  the  now  Respondent  (the 
Plaintiff"  in  the  original  matter  of  interdict),  whereby,  after  setting  forth  to  the  effect 
hereinbefore  stated,  and  referring  to  the  sentence  of  the  11th  of  July  1837,  they  con- 
cluded, that  by  definitive  sentence  of  the  said  Honourable  Court,  the  costs,  losses  and 
damages  sustained  by  the  said  Appellants,  and  in  consequence  of  the  interdict, 
should  be  taxed,  and  fixed  at  the  sum  of  £20,000  sterling,  exclusive  of  costs  of  suit, 
and  that  the  Appellants  should  be  declared  entitled  to  receive  the  said  sum  under  and 
by  virtue  of  [219]  the  sentence  of  the  11th  of  July  1837,  una  cum  expemi^. 

The  Respondent  filed  his  conclusion  of  answer  to  the  said  declaration  of  damages. 

Various  other  proceedings  and  pleadings  were  had  therein,  and  the  cause  beino- 
at  issue,  the  Appellants  examined  witnesses  on  their  behalf  to  prove  the  damace 
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sustained  by  the  interdict,  and  also  filed  documentary  i)roofs.  The  Respondent 
examined  no  witnesses. 

Tlie  cause  came  on  for  hearing  on  the  loth  of  May  IS'M,  when  the  Supreme 
Court  pronounced  the  following  sentence: — "The  Court  having  heard  the  parties, 
and  having  read  and  examined  the  documents  and  vouchers  filed  and  produced  in 
this  matter,  declares  to  reject  the  claim  of  the  Plaintiffs  with  costs." 

From  this  sentence  the  present  appeal  was  brought,  and  the  Appellants  prayed 
that  such  sentence  might  be  reversed,  or  so  varied  as  to  meet  the  justice  of  the  case, 
for  the  following  reasons:  — 

I.  Because  the  Appellants  having  proved  l^y  evidence  not  contradicted  by  the 
Respondent,  that  the  plantation  Vrouw  Anna  had  suffered  material  loss  and  injury 
by  the  operation  of  the  interdict  of  the  1.3th  of  September  18-'56,  the  sentence  of  the 
15th  of  May  18.'59,  rejecting  the  Appellants'  claim  for  damages  in,  tuto,  with  costs, 
was  manifestly  unjust  in  itself,  and  directly  repugnant  to  the  sentence  of  tiie  11th  of 
July  li^37,  which  declared  the  said  interdict  to  be  illegal  and  unfounded;  and  which 
condemned  the  Respondent  to  make  good  to  the  Appellants  all  losses,  costs,  and 
damages  by  them  already  had  or  suffered,  or  which  [220]  might  thereafter  be  had 
or  suffered,  in  consequence  of  the  same  interdict. 

II.  Because,  although  the  Appellants  might  not,  in  fact,  have  proved  a  loss  of 
£20,000  sterling,  arising  to  the  said  plantation  in  consequence  of  the  operation  of 
the  interdict,  they,  nevertheless,  proved  by  uncontradicted  evidence,  a  loss,  amount- 
ing to  many  thousand  pounds  sterling  in  the  whole;  and  it  was  the  duty  of  the 
Supreme  Court  in  adjudicating  on  the  Appellants'  claim  for  damages,  which  they 
had,  by  the  sentence  of  the  11th  of  July  1837,  a  legal  right  to  prefer  against  the 
Resfiondent,  to  have  assessed  and  awarded  the  damages  according  to  the  evidence 
produced  in  the  cause. 

III.  Because,  if  the  sentence  of  the  loth  of  May  1839,  was  founded  upon  any 
ground,  other  than  a  failure  of  evidence  to  establish  the  fact  of  any  loss  having  been 
occasioned  by  the  operation  of  the  interdict,  the  sentence  was  irregular  and  un- 
warranted in  law,  inasmuch  as  it  would,  in  effect,  be  an  attempt  to  reverse  pro  tanto 
by  a  decision  in  a  strictly  consequential  and  subordinate  proceeding,  the  sentence 
of  the  11th  of  July  1837,  which,  at  the  same  time,  according  to  the  practice  of  the 
said  Supreme  Coui't,  remains  in  force  against  the  Respondent. 

On  the  part  of  the  Respondent,  it  was  .submitted  that  the  sentence  appealed  from 
was  well  founded,  and  ought  to  be  affirmed,  for  the  following  reasons  :  — 

I.  Because  the  Court  would  not  have  been  warranted  by  the  law  or  usage  of 
Briti.sh  Guiana,  in  sustaining  an  action  against  the  Respondent  for  any  damages, 
if  there  liad  been  any  proof,  which  the  Respondent  insisted  there  was  not,  that  any 
damages  had  [221]  been  sufl'ered  by  reason  of  the  interdict  granted  Ijy  the  order  of 
the  Chief  Ju.stice  of  ttie  13th  of  September  1836,  and  subsequently  continued  by  the 
order  of  the  Court  of  the  29th  of  November  1836. 

II.  Because  the  Respondent  had  not  incurred,  nor  was  he  by  law  subject  to,  any 
such  responsibility,  as  that  to  which  the  Ajqiellaiits,  by  their  claim  and  demand, 
sought  to  make  him  liable. 

III.  Because  there  was  no  proof  that  the  Appellants  had  sustained  any  damages 
whatever  in  con.sequence  of  the  said  interdict. 

Mr.  Pemberton,  Q.C.,  and  Mr.  Hull,  for  the  Appellant. — This  case  must  be 
determined  according  to  the  principles  of  the  law  of  Holland  in  force  in  British 
Guiana.  By  the  law  of  Holland,  a  party  against  whom  a  mandament  or  interdict 
is  obtained  from  one  of  the  Judges,  and  which  is  afterwards  discharged,  is  entitled 
to  recover  from  the  party  who  obtained  such  mandament  or  interdict,  the  amount 
of  the  damage  which  he  has  sustained  in  consequence  of  the  order  so  discharo-ed. 
The  sentence  of  the  11th  July  1837,  therefore,  awarding  to  the  Appellants,  not  only 
the  costs  of  the  proceedings,  but  damages,  in  respect  to  the  loss  sustained  by  reason 
of  the  interdict,  is  in  entire  conformity  with  the  law  and  practice  of  British  Guiana. 
Vander  Linden  (Institutes  of  the  Law  of  Holland,  B.  3,  Pt.  I.  c.  7,  p.  439),  in  treating 
of  arrests  and  [lenal  interdicts,  .states  the  jiractice  to  be  thus:  "To  obtain  an  in- 
junction against  the  commission  or  completion  of  a  certain  act  or  work,  it  is  now 
the  practice  to  present  a  Petition  to  the  Court  for  a  writ,  termed  a  penal  mandament 
or  [222]  interdict,  that  is,  an  order  of  the  Court,  whereby  the  party  complained  of, 
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and  all  others,  if  need  he,  on  pain  of  forfeiting  a  certain  great  sum  as  a  fine  to  tiie 
Sovereign  (wliicli  is  understood  to  be  the  sum  of  fifty  Caroline  guilders),  are  inter- 
dicted or  restrained  from  proceeding  any  further."  It  is  apparent  from  the  above, 
tiiat  it  is  not  what  would  be  called  in  England  an  ex  parte  application.  This  is 
further  shown  to  be  the  case,  for  the  autlior  goes  on  to  say  (Institutes  of  the  Law  of 
Holland,  H.  3,  Pt.  I.  c.  4,  p.  441),  "  When,  therefore,  the  party  to  be  restrained  can 
show  that  his  act  or  work  does  not  violate  or  affect  the  right  of  the  complainant,  etc., 
no  injunction  will  be  granted."  And  again  (ihid.  p.  44^),  "  The  penal  mandameuts 
souglit  Ijy  application  to  the  conunissaries  of  the  Court  are  never  granted  in  the  first 
instance;  but  the  parties  are  ordered  to  appear  on  the  merits  on  a  certain  fixed  day, 
generally  with  a  clause  of  suspension  in  the  meantime.  On  the  day  appointed,  the 
party  against  whom  the  mandanient  is  sought  is  generally  heard  in  opposition,  and 
a  pleading  takes  place,  and  afterwards  an  appointment  or  order  is  made  on  the 
Petition,  either  to  grant  it  by  the  word  'fiat,'  or  to  reject  it  by  the  word  '  niliU ;  '  and 
if  the  opposition  to  the  order  prayed  for  by  the  Petition  appears  to  the  Court  per- 
fectly well  grounded,  then  the  Petition  is  dismissed  with  costs,  by  the  word  '  nihil  cum 
expeimis.'  Jud.  Prac.  d.  1,  s.  5."  The  author  then  proceeds  to  point  out  the  steps 
to  be  pursued  to  discharge  the  injunction,  which  are  similar  to  the  proceedings  which 
have  taken  place  in  the  present  case.  He  says  (^ibid.  p.  444),  "  The  Defendant  in 
iinswering,  concludes  in  the  same  [223]  manner  as  in  arrest,  that  the  claim  and 
demand  l)e  rejected,  and  the  penal  iutcidict  removed  with  compensation  of  costs, 
damages,  and  interest.'"  Now  the  Respondent  in  his  case  has  relied  upon  the  fact, 
that  the  order  for  the  interdict  made  by  the  Chief  Justice  did  not  contain  the  words 
"  at  the  risk  and  peril  of  the  Petitioner  ;  "  and  says,  that  the  party  who  obtains  the 
interdict  is  not  liable  for  costs,  damages,  and  interest,  unless  those  words  be  inserted 
in  the  order  for  the  interdict.  That  is  not  so.  No  such  qualification  of  liability 
is  mentioned  in  Vander  Linden,  and  the  practice  in  the  Courts  in  British  Guiana, 
for  the  last  twenty  years,  has  been  to  omit  these  words,  as  superfluous  and  unnecessary. 
[Lord  Campbell. — Does  the  right  of  costs  and  damages  depend  upon  the  terms  of  the 
sentence  of  interdict,  or  upon  the  general  law?]  Upon  the  general  law,  proceeding 
upon  the  principle  that  it  was  obtained  by  false  suggestion.  The  sentence  discharg- 
ing the  interdict  explains  this.  It  declares  the  interdict  to  have  been  obtained, 
"  per  sub  et  obreptionem."  The  Decree  from  which  this  Appeal  is  brought  is 
manifestly  wrong;  for  the  same  Court,  by  their  Decree  discharging  the  interdict, 
as  having  been  obtained  per  sub  et  ubreptionein,  acknowledged  our  right  to  the  costs 
and  damages  incurred  by  reason  of  the  interdict.  Evidence  was  given  of  some 
damage,  and  the  Court  should  have  assessed  and  awarded  us  damages  ;  we  submit, 
therefore,  that  the  only  way  in  which  justice  can  now  be  measured  out  to  the  Appel- 
lants, is  to  remit  the  cause  back  to  the  Supreme  Court  to  assess  the  damages. 

[224]  Mr.  Burge,  Q.C.,  and  Mr.  J.  Parker,  for  the  Respondent. — The  sentence  of 
the  15th  of  May  1839  was  fully  warranted  by  the  law  of  Holland.  The  words  "  per 
sub  et  obreptionem,"  inserted  in  the  sentence,  are  mere  formal  words,  and  by  no 
means  establish  that  it  was  on  the  ground  of  mala  fides  that  the  Decree  discharging 
the  interdict  proceeds.  The  orders  granting  the  interdict  contain  no  words  from 
which  it  can  be  imported  that  the  interdict  was  granted  at  the  risk  of  the  Petitioner. 
No  such  construction,  therefore,  as  that  attempted  to  be  put  by  the  Appellants  upon 
the  words  "  per  sub  et  obreptionem,"  contained  in  the  .sentence,  can  be  admitted. 
The  plain  meaning  of  the  sentence  is,  that  the  Respondent  should  be  liable  only,  if  the 
Appellants  had  suffered  by  reason  of  any  abuse  of,  or  excess,  or  wilful  default  in,  the 
execution  of  the  interdict.  Any  other  construction  would  not  be  warranted  in  law. 
Voet,  in  treating  of  interdicts  (Lib.  43,  tit.  1,  s.  9),  says:  "  Cum  alioquin  in  casibus, 
in  qtcibus  maiulatorum  poenalium  usu.s  vulffo  admtssus  est,  inandata  liaec  poenalia 
ab  initio  vel  simpliciter  concedantur,  vel  ad  certuni  tcnipus.  Et  si  quidem  simpliciter 
concessa  fuerint,  die  servients,  sue  condicto,  is,  qui  ea  irnpetravit,  petit,  ut  judex 
mandata  poenalia,  tanquam  recte  impretrnta,  stabilia  faciat  atque  confirmet  decreto 
suo,  donee  Us  finita  fuerit;  sin  ad  certum  tempus,  desideratur  die  dicta  per  im- 
petranteni,  ut  concedatur  continuatio  mandatorum  poennlvum  usque  ad  exitum  litis : 
de  cujus  praxl  nee  non  aUegatione  partis  adrersae,  contendentis,  per  sub  et  ohrep)- 
tionem  mandata  haec  impetrata  (vide  Wassenaar  Pract.  Judic,  cap.  i.  num.  46  et 
95  ;  and  the  book  entitled  Manier  ran  [225]  I'rocederen,  Voor  den  Hare  ran  Holland, 
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tit.  i,  cap.  1,2,  et  seq.)."  And  the  author  last  cited  by  Voet,  says,  in  speaking  of  tliis 
species  of  interdict,  (tit.  3,  cap.  3,  num.  6,)  "  Quod  si  is,  contniqutm  mandatum 
poerude  fuit  impetratum,  justam  alleijet  excKptioneni,  cur  tale  mandntwn  win  deheat 
ratum  esse,  tunc  judices  sua  sententia  nun  debere  admittere  talem  excejHionem,  sed 
pronunciare,  ma-ndat um  tale  per  sxih  et  obreptionem  impetratum  esse."  "  Quo  etiam 
casu  in  midctam  incidit  pecuniaricim  decern  florenorum,  oh  id,  cjuod  temere  per  sub 
et  obreptionem  mandatum  tale  impetravit,  etiainsi  forte  non  in  specie  esset  insertum 
pronunciationi  judicis,  sub  ft  obreptionem  intervcnisse."  Tliese  passages  show,  that 
a  party  coming  to  dissolve  the  niandament  does  not  come  upon  the  ground  that  the 
interdict  had  been  obtained  by  fraud,  but  that  it  was  only  contrary  to  law  that  it 
should  have  been  granted.  We  contend,  however,  that  it  is  no  part  of  the  law  of 
Holland,  making  it  a  matter  of  course,  that,  upon  the  dissolution  of  the  interdict, 
the  party  who  obtained  it  is  to  pay  the  damages  incurred  thereby ;  for  surely  if  such 
was  the  law,  these  commentators  would  have  stated  it ;  in.stead  of  which,  Vander 
Linden  and  Voet  say,  the  party  is  to  be  mulct  in  ten  florins.  According  to  the 
Appellants'  argument,  the  Judges  would  have  no  discretion  whatever,  to  award  the 
amount  of  damages  in  any  case,  nor  to  discriminate  between  nud-u  fides  and  bona 
fides.  But  Voet  continues — "  Uti  ex  adverso  rigida  procuratori  fisci  injuncta  fuit 
exactio  poenarum,  mandati-s  O'ppositarum,  si  contra  mandata  talia  quid  factum,  sit, 
modo  poenae  apponuntur,  quinqaayinta  florenorum  quantitatem  non  excede.ntes,  nisi 
curia  nominatim  uia jorum  qucintitntein  exprimi  jusseret."  This  interdict  cannot 
be  said  to  [226]  have  been  granted  ex  jxirte;  the  Appellants  resisted  it,  and  were 
heard  against  it ;  neither  was  there  any  mala  fides  on  the  part  of  the  Respondent  in 
obtaining  it.  The  Chief  Justice  continued  of  opinion  that  the  interdict  was  right. 
Sui'ely  there  ought  to  have  been  a  certificate  of  the  Judges,  or  some  judgment  to 
prove  the  law  of  Holland  to  be  as  stated  by  the  Appellants.  No  instance  can  be 
shown  of  an  action  of  this  kind.  No  authorities  maintaining  such  a  position  have 
been  cited.  [The  Right  Hon.  Dr.  Lushington. — The  sentence  of  the  Court  discharging 
the  interdict,  being  unajjpealed  from,  must  be  taken  as  good  and  valid.  It  remains, 
therefore,  for  you  to  show  either  that  the  words  used  therein  with  reference  to  the 
losses,  costs,  and  damages,  have  no  meaning,  or  that  the  law  of  Holland  does  not 
authorize  the  condemnation  o.f  the  Respondent  in  the  losses,  costs,  and  damages.] 
The  Judge  in  discharging  the  interdict  has  no  jurisdiction  to  award  consequential 
damages  ujjon  the  interdict:  the  discharge  of  the  interdict  is,  therefore,  no  decision 
binding  upon  us  in  reference  to  such  liability.  But  even  admitting  the  liability  for 
damages,  there  is  no  evidence  of  any  damage  proved  to  have  been  incurred  by  reason 
of  the  interdict. 

Their  Lordships,  without  calling  upon  the  Appellant's  Counsel  to  reply,  delivered 
judgment,  by 

Lord  Campbell. — The  action  in  this  case  was  brought  upon  the  Decree  of  the 
Court,  discharging  the  interdict.  That  Decree  declared  the  interdict  as  unjust, 
illegal  and  unfounded,  and  condennied  the  Plaintiff  to  make  good  to  the  Defendanls 
all  losses,  costs,  and  daniages,  in  consequence  thereof.  Against  this  sentence  there 
was  no  appeal ;  and,  therefore,  we  must  suppose  that  such  [227]  sentence  was  war- 
ranted by  the  law  in  force  in  British  Guiana.  Then  an  action  was  brought  by  the 
Defendants  to  assess  the  damages  ;  and  even  in  answer  to  that  action  the  Respondent 
did  not  make  any  defence,  ujjon  the  ground  that  there  was  no  damage  incurred  by 
reason  of  the  interdict,  but  merely  upon  the  law  of  the  case,  which,  in  fact,  had  been 
declared  by  the  sentence  discharging  the  interdict.  Witnesses  were  examined  on 
one  side,  but  none  on  the  other, — the  witnesses  proved  damage  to  a  considerable 
amount.  Under  these  circumstances,  the  Court  discharges  the  action,  acquits  the 
Defendant  from  all  responsibility,  and  absolves  him  from  the  consequence  of  the 
declaration  contained  in  its  former  sentence.  Their  lordships  are  of  opinion  that 
the  sentence  of  the  12th  July  1837  must  be  taken  as  a  simultaneous  sentenc?  dis- 
charging the  interdict,  and  pronouncing  for  damages,  etc.,  and  that  some  damage 
must  liave  arisen  from  the  interdict.  How  is  it  ])ossible  that,  during  ten  months, 
the  owner  of  a  sugar  estate,  who  was  interdicted  from  selling  or  assigning  any 
portion  of  the  produce,  should  not  have  suffered  some  loss  by  reason  of  such  inter- 
dict?    It  has  been  said,  that  there  was  no  interdict  against  removing  the  produce, 
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and  that  any  damage  incurred  by  miRcoiretruiiig  the  interdict  is  not  to  fall  upon 
the  Respondent;  but  we  think  some  damage  must  have  arisen  by  reason  of  the 
interdict.  It  is  said  also,  that  the  produce  of  the  estate  might  have  been  housed; 
but  then  rent  must  have  been  incurred,  which  would  have  been  sufficient  to  have 
supported  the  case  of  the  Appellants.  Their  Lordships  are,  therefore,  of  opinion, 
that  this  sentence  of  the  15th  May  1839,  by  which  the  Plaintiff  was  disentitled  to 
all  icMuuneration  in  respect  to  losses,  costs,  and  damages,  must  be  reversed;  for 
[228]  so  far  as  this  Court  is  able  to  look  at  it,  it  appears  that  the  action  was  main- 
tainable, and  that  there  was  some  proof  of  some  damage  incurred  by  reason  of  the 
interdict;  and,  therefore,  the  sentence  by  which  the  Plaintiff  was  prevented  from 
all  relief  must  be  reversed,  and  the  cause  remitted  to  the  Court  below  to  assess  the 
damages. 

[Mews'  Dig.  tit.  COLONY,  IL  Paetichlab  Colonies,  3.  British  Guiana.     S.C.  7  Jur. 
221.     See  Nieuwerkerk  v.  Reynolds,  1829,  1  Knapp,  169.] 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  JAMAICA. 

THOMAS  UkHO'i:i— Appellant;    The  ATTORNEY-GENERAL  of  JAMAICA,— 
Respondent  [June  17,*  and  Nov.  29,t  1843]. 

In  the  year  1827,  letters  of  preference  of  escheated  property  in  the  Island  of 
Jamaica  were  granted  under  the  Great  Seal  of  the  Island  ;  by  the  terms  of 
which  it  was  provided,  that  the  grantee  should,  within  twelve  months  from 
the  date  thereof,  or  for  such  further  time  as  the  Governor  of  the  Island  should 
limit  and  appoint,  take  the  neces.sary  steps  to  prosecute  the  rights  of  the 
Crown  to  the  escheated  property,  otherwise  the  preference  thereby  given  was 
to  be  void.  The  grantee  entered  into  possession  and  received  the  rents  and 
profits,  but  took  no  further  steps  to  prosecute  the  escheat  to  final  judgment 
for  the  Crown.  Upon  an  information  filed  in  1835,  by  the  Attorney-General 
of  Jamaica,  praying  that  the  grantee  might  be  declared  accountable  to  the 
Crown,  in  respect  of  the  rents  and  profits  received  by  him  since  he  had  been 
in  possession, — Held  by  the  Court  of  Chancery  of  Jamaica,  and  affirmed  on 
Appeal  by  the  Judicial  Committee,  that  the  grantee  was  bound  to  prosecute 
the  e.scheat  to  final  judgment  for  the  Crown  within  a  proper  time;  and  that 
he  was  liable  to  account  to  the  Crown  for  the  rents  and  profits  received  by 
him,  from  the  time  of  entering  into  possession. 

The  letters  of  preference  not  forming  part  of  the  transcript,  the  hearing  of  the 
Appeal  was  postponed,  and  an  order  made  for  a  certified  copy  to  be  trans- 
mitted by  the  Clerk  of  the  Patents  in  Jamaica,  to  the  Privy  Council  office. 

This  was  an  Appeal  against  a  decretal  order,  made  by  the  Court  of  Chancery 
of  Jamaica,  upon  an  information  filed  by  the  Respondent,  the  Attorney-General 
[229]  of  Jamaica,  against  the  Appellant.  I3y  this  order,  the  Appellant  was  declared 
accountable  to  Her  Majesty  for  all  the  mesne  rents,  issues  and  profits  of  a  piece  or 
parcel  of  escheated  land  called  Southampton  Penn,  and  four  slaves  (subsequently 
apprenticed  labourers,)  late  the  property  of  John  Collins,  deceased,  who  died  in- 
testate, and  without  heirs  inheritable  of  his  estate,  from  the  time  he  entered  into 
possession  thereof,  under  and  by  virtue  of  letters  of  preference  granted  to  the 
Appellant  upon  his  application,  in  the  month  of  December  1827,  for  the  purpose 
of  escheating  the  real  estate  and  slaves  of  the  said  John  Collins,  until  the  .same 
were  sold  and  disposed  of  under  a  suit  for  the  payment  of  certain  legacies  and 
charges  affecting  the  escheated  property. 

*  Present :  Lord  Brougham,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 

t  Present:  Lord  Langdale,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 
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The  information  was  filed  on  the  18th  of  Decemljer  1835,  and  stated,  that  the 
Appellant  had  applied  hy  Petition,  of  the  3rd  of  December  1827,  to  the  then 
Lieutenant-Governor  of  Jamaica,  for  letters  of  preference  for  escheating  the  real 
estate  and  slaves  of  the  said  John  Collins,  stating  that  he  was  desirous  of  prosecut- 
ing a  writ  of  escheat  of  the  said  premises,  and  praying  that  letters  of  preference  for 
a  patent  of  escheat  for  the  same  under  the  Great  Seal  of  the  Island,  granting  and 
conveying  the  same  on  the  usual  terms  to  the  Appellant,  his  heirs  and  assigns,  for 
ever,  might  be  granted  to  him  upon  his  prosecuting  with  effect  a  writ  of  escheat  in 
the  premises;  that  on  the  9th  of  January  1828,  letters  of  preference  issued  under 
the  hands  of  the  Lieutenant-Governor's  Secretary.  The  information  then  stated, 
that  a  writ  of  escheat  accordingly  issued,  returnable  as  of  Februaiy  Grand  Court 
1828,  and  that  in  October  of  the  same  year,  office  was  found  for  the  Crown,  and  the 
Appellant  thereupon  entered  into  [230]  receipt  of  the  rents  and  profits  of  the  estate 
and  slaves.  The  information  stated,  tliat  the  Appellant  did  not  take  any  further 
steps  towards  prosecuting  the  rights  of  the  Crown,  according  to  the  provisions  of 
the  letters  of  preference,  and  the  Acts  of  the  Legislative  Assembly  of  Jamaica,  but 
remained  in  the  receipt  of  the  rents  and  profits  of  the  escheated  premises  until  the 
year  1837,  when  the  same  were  sold  for  the  payment  of  charges  due  thereon.  The 
information  then  set  forth  the  proceedings  in  a  suit  of  Wriglit  v.  Wright,  not 
material  to  the  question  raised  in  this  appeal,  and  prayed  that  the  Appellant  might 
be  declared  liable  to  account  to  His  said  Majesty  for  the  mesne  rents,  issues  and 
profits  of  the  said  escheated  premises,  from  the  date  of  his  possession. 

The  Appellant  filed  his  answer  on  the  3rd  of  April  1837,  wherein  he  admitted  the 
statements  in  the  information,  relative  to  the  proceedings  under  the  writ  of  escheat, 
but  alleged  that  he  had  been  advised  not  to  prosecute  the  same,  as  the  premises  in 
question  would  be  subject  to  a  sale,  under  the  final  decree  in  the  suit  of  Wriglit  v. 
Wright;  and  he  submitted  certain  reasons  to  .show  that  the  premises  were  not  the 
property  of  the  Crown,  that  the  writ  of  escheat  and  inquisition  were  altogether  void 
and  of  no  effect,  "  inasmuch  as  it  was  not  therein  stated  and  found,  that  the  said 
John  Collins  therein  named,  died  seised  in  fee  simple,  without  heirs  inheritable  to 
that  estate,  so  that  the  King's  title  might  ari.se  and  appear  thereby:  and  he  craved 
the  benefit  of  his  defence  in  this  respect,  as  if  he  had  demurred  to  the  said  informa- 
tion." He  also  set  forth  the  proceedings  in  full  in  the  cause  of  Wriglit  v.  Wright; 
against  the  estate  of  the  said  John  Collins. 

The  cause  being  at  issue,  witnesses  were  examined  on  [231]  both  sides,  and  tlie 
Decree  made,  from  which  the  present  Appeal  was  brought. 

The  Appeal  came  on  for  hearing  on  the  I7th  of  June,*  but  in  consequence  of  the 
Lett  rs  of  Preference  not  being  set  out  in  the  pleadings  and  not  forming  part  of 
the  transcript,  their  Lordships  stopped  the  Appellant's  Counsel,  ob.serving,  that  as 
the  Letters  of  Preference  formed  the  ground  of  these  titles,  it  was  impossible  to 
proceed  without  them  :  they  ordered  the  case,  therefore,  to  stand  over,  and  directed 
an  application  to  be  made  by  the  officer  of  the  Court  to  the  Clerk  of  the  Patents  in 
Jamaica,  for  an  authenticated  copy  of  the  Letters  of  Preference. 

A  duly  certified  copy  of  the  Letters  of  Preference  having  in  consequence  of  this 
order  been  transmitted  to  the  Privy  Council  Office,  the  Ajipeal  now  came  cwi  for 
hearing  on  the  merits  (27th  Nov.  1843). 

The  Letters  of  Prefer  nee  thus  procured  were  in  the  following  form:  — 

"  Sir, — I  am  commanded  by  His  Honor,  the  Lieutenant-Governor,  to  acquaint 
you  that  he  has  been  informed  that  John  Collins,  late  of  the  parish  of  Saint  Eliza- 
beth, in  the  county  of  Cornwall,  Esquire,  hath  lately  departed  this  life  intestate, 
without  heirs  inheritable  of  his  estate;  that  the  said  John  Collins  died  seised  and 
possessed  of  a  certain  penn,  piece,  or  parcel  of  land,  situate,  etc.,  in  the  parish  of 
Saint  Elizabeth,  containing  by  estimation  800  acres  or  thereabouts,  and  bound,  etc. ; 
also  of  the  following  negro  and  other  slaves  (here  the  names  were  set  forth).  You 
are,  therefore,  desired  to  give  the  necessary  directions  that  the  King  may  [232] 
come  at  his  rights  ;  and  if  the  said  piece  or  parcel  of  land,  with  the  appurtenances 
thereunto  belonging,  and  .slaves,  or  any  other  the  estate,  late  of  the  said  John  Collins, 


*  Present :   Lord  Brougham,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 
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are  found  escheatage,  His  Honor  has  been  pleased  to  grant  the  preference  to  Thoniaa 
Mason,  of  the  parish  of  Saint  Elizabeth,  Esquire,  provided  that  the  said  Ihomas 
Mason  shall  and  do,  within  twelve  months  from  the  date  hereof,  or  for  such  further 
time  as  His  Honor,  or  the  Governor,  Lieutenant-Governor,  or  the  person  executing, 
for  the  time  being,  the  functions  of  Governor,  siiall  limit  and  appoint,  take  the 
necessary  steps  to  prosecute  the  rights  of  the  Crown  in  the  said  piece  or  parcel  of 
land,  hereditaments,  and  premises,  otherwise  the  preference  hereby  given  shall  be 
revoked." 

Mr.  Hurge,  Q.C.,  and  Mr.  Heathfield,  for  the  Appellant.— The  proceedings  rela- 
tive to  grants  and  prosecutions  of  escheats  are  regulated  by  the  Acts  of  the  Legis- 
lature of  the  Island.     Escheats  in  Jamaica  do  not  form  part  of  the  revenues  of  the 
Crown.     The  Legislative  Act,  1  Geo.  IL,  c.  1,  in  consideration  of  a  fixed  sum,  settled 
on  His  Majesty  and  his  successors,  gave  up,  to  the  use  of  the  Island,  all  escheats 
arising  within  the  Island,  to  be  applied  and  appropriated  to  the  use  of  the  Govern- 
ment of  the  Island.     The  33rd  Car.  II. ,  c.  22,  prescribes  the  manner  in  which  the 
inquisition  is  to  be  taken  and  executed,  and  it  provides  that  the  party  to  whom  the 
escheat  is  granted  shall  pay  into  the  Treasury  of  the  Island,  within  three  years  after 
the  grant  of  such  patent,  "the  full  value  of  the  escheated  property.     By  the  subse- 
(juent  Acts  of  5S  Geo.  III.,  c.  U,  and  3  Geo.  IV.,  c.  10,  the  grantee's  liability  is  re- 
duced to  [233]  one-sixth  of  the  full  value.     There  is  no  Act  of  the  Jamaica  Legisla- 
ture which  treats  the  grantee  of  Letters  of  Preference  as  being  accountable  to  the 
Crown  for  any  rents  and  profits  which  he  may  receive  during  the  period  he  remains 
in  possession  "of  the  estate.     On  the  contrary,  the  Acts  of  the  Legislature  leave  him 
in  possession  of  the  rents  and  profits,  for  the  purpose  of  appropriating  one-third 
of  the  value  to  reimburse  himself  the  expense  of  prosecuting  the  escheat  to  final  judg- 
ment, and  of  paying  one-sixth  of  the  value  to  the  Governor  for  the  grant  of  the 
Letters  of  Preference.     The  grant  of  the  Letters  of  Preference  does  not  in  itself,  or 
l)y  implication,  make  the  party  who  obtains  it,  accountable  for  the  rents  and  profits. 
In  no  respect  can  the  effect  of  the  Letters  of  Preference  make  him  so  liable  ;    he 
would,  in  that  case,  be  the  bailiff  of  the  Crown.     In  the  present  case,  it  is  evident 
that  it  was  not  thought  right,  by  the  revenue  authorities  pf  Jamaica,  to  impose  on 
the  Appellant  the  condition  of  entering  on  the  property  as  the  bailiff  of  the  Crown. 
The  Attorney-General  has  mistaken  his  remedy.     The  course  he  ought  to  have  pur- 
sued  under  the  circumstances  was,  either  to  have   applied  to  have  the  Letters  of 
Preference  revoked,  or  to  have  obtained  the  appointment  of  a  bailiff;  but  we  sub- 
mit that  we  were  not  bound  to  obtain  final  judgment  for  the  Crown,  tlv^  estate  being 
charged    with    more    than    its    value:    consequently    the    Crown's    interest    being 
absolutely  swallowed   up   by  the   charges   due   upon   the   estate,   the  claims   of  the 
legatees  became  paramount.     The  only  other   remedy  which  the  Attorney-General 
had  on   account  of  the  Appellant  not  prosecuting  the  escheat,  was  to  enforce  the 
I>enalty  imposed  by  the  56th  Geo.  III.,  c.  2-1,  which  provides  that  any  party  obtain- 
ing a  grant  of  L'tters  of  Prefer-[234]-eiice  shall,   within  three  months   after  the 
grant,  proceed  to  perform  the  conditions  of  such  Letters  of  Preference  under  tho 
penalty  of  £1000.     That,  however,  he  has  omitted  to  do,  and  cannot  now  enforce: 
we  submit,  therefore,  that  as  the  officers  of  the  Crown  have  not  pursued  any  of  these 
courses,  the  prosecution  to  final  judgment  for  the  Crown  was  wholly  useless,  and 
the  Appellant  cannot  now  be  called  upon  to  account,  but  is  entitled  to  hold  the  estate 
as  against  the  Crown  for  his  own  use. 

Mr.  Kindersley  and  Mr.  W.  Rennalls,  for  the  Respondent,  the  Attorney-General 
of  Jamaica,  were  not  called  upon  to  address  their  Lordships. 

Lord  Langdale,  M.R. — We  are  of  opinion,  that  the  Decree  of  the  Court  below 
ought  to  be  affirmed.  The  case  stands  thus  : — In  the  year  1797,  certain  lands  called 
the  Southampton  Penn,  and  certain  slaves  now  represented  by  four  apprenticed 
labourers,  were  the  property  of  Robert  Benstead  Wright;  he  made  his  Will  of 
that  date,  by  which  he  charged  the  estate  with  payment  of  his  debts  and  legacies, 
and  made  certain  specific  devises  thereof.  Some  time  after  his  death,  a  person 
named  John  Collins  became  entitled,  by  purchase  from  his  devisees,  to  the  Southamp- 
ton Penn  estate  and  the  four  slaves.  John  Collins  at  the  time  of  his  death  was 
entitled  to  other  slaves.     After  Collins  had  become  entitled  by  purchase,  and  in  tho 

291 


IV  MOORE,  235  MASON  V.  A.-G.  OF  JAMAICA  [1843] 

year  1822,  certain  legatees,  under  the  Will  of  Robert  Beiistead  Wright,  filed  a  Bill 
in  the  Court  of  Chancery  of  Jamaica,  to  have  those  legacies  established  as  charges 
against  the  estate,  and  payment  made  to  [235]  them.  The  Defendants  to  that  Bill 
were  the  residuary  legatees  of  Wright,  the  personal  representatives  of  the  purchaser, 
and  the  Attorney-General  of  the  Island,  who  was  made  a  party  because  Collins  had 
died  intestate  and  without  heirs.  This  suit  was  proceeded  with,  and  a  Decree 
made  in  February  1826  :  by  that  Decree  the  Plaintiff's  claims  were  established 
against  the  estate,  real  and  personal,  whereof  Robert  Benstead  Wright  was  .seized 
or  possessed  at  the  time  of  his  death.  It  has  I)een  stated,  and  we  think  very  pro- 
perly, that  the  Bill  did  not  pray  for  an  account  of  the  estate  of  the  Testator,  and  no 
receiver  was  appointed.  This  Decree  having  been  made  in  February  1826 — in 
December  1827,  Mason  (the  Appellant)  presented  his  Petition  for  Letters  of  Prefer- 
ence of  escheat.  These  were  granted  to  him  on  the  9th  of  January  1828.  Pro- 
ceedings took  place  and  office  was  found  for  the  Crown  in  October  1828.  It  has  been 
said,  that  this  escheat  might  have  been  perfected  in  October  1829 ;  but  office  having 
been  found  in  October  1828,  Mason  took  possession  of  the  property,  and  entered 
into  the  receipt  of  the  rents  and  profits  of  the  estate  ;  he  did  so  under  colour  of  the 
Letters  of  Preference,  and  under  circumstances  by  which  he  undertook  a  duty  to 
the  Crown  :  it  was  his  bounden  duty  to  perfect  the  escheat  ;  if  he  had  done  so,  the 
Crown  would  have  been  entitled  to  a  certain  share  of  the  clear  value  after  payment 
of  the  charges;  the  remaining  part  would  have  belonged  to  the  Preferee :  but,  from 
the  time  of  the  Appellant  entering  into  possession,  nothing  further  was  done  towards 
perfecting  the  escheat.  The  cause  of  Wright  v.  Wright  proceeded,  and  on  the  22nd 
of  October  1832,  the  Master  made  his  report,  by  which  he  ascertained  the  sums  due 
to  the  different  parties :  [236]  that  report  was  afterwards  confirmed,  and  a  decree 
upon  further  directions  pronounced  on  the  30th  of  September  1833,  by  which  the 
legacies  were  ordered  to  be  paid  by  the  Defendants,  or,  in  default  thereof,  the  lands 
should  be  sold,  and  the  proceeds  applied  in  payment  of  the  Plaintifl"s  claims ;  and 
if  the  proceeds  of  the  land  should  not  be  sufficient  for  that  purpose,  then  the  com- 
pensation money  received  for  the  slaves  should  be  applied. 

On  the  18th  of  December  1835,  the  present  information  was  filed,  and  evidence 
was  taken  in  the  cause :  the  answer  of  the  Appellant  was  put  in,  by  which  he  ad- 
mitted that  he  had  never  perfected  the  escheat;  but  he  alleged  that  the  Crown  had 
acquiesced  in  his  not  having  so  perfected  the  escheat,  and  he  alleged  that  the  officers 
of  the  Crown  advised  him  not  to  perfect  the  escheat,  which  it  was  his  duty  to  do. 
In  the  month  of  September  1840,  the  Decree  was  made  upon  the  information  ;  but  in 
the  meantime,  namely,  in  the  month  of  June  1837,  the  property  in  question  had 
been  sold.  The  Decree  was,  in  substance,  that  an  account  should  be  taken  of  the 
rents  and  profits  of  the  land,  and  the  services  of  the  slaves  (or  apprentices),  from  the 
time  of  Mason  entering  into  possession  of  them,  until  the  said  land  and  appren- 
tices were  sold  under  the  Decree  of  the  Court.  It  is  from  this  Decree  that  the  present 
appeal  is  brought. 

Now  the  defence  which  has  been  alleged  to-day  is,  that  there  is  no  right  whatever 
on  the  part  of  the  Crown  to  claim  an  account  of  the  mesne  rents  and  profits  of  the 
estate,  from  the  time  of  the  Appellant's  entering  into  possession  down  to  the  time  of 
the  sale.  The  argument  of  the  Appellant  is,  that  under  the  Letters  of  Preference 
he  took  possession,  and  received  [237]  the  rents  and  profits  foi  xiine  years,  but 
without  doing  that  by  which  he  would  have  lieen  entitled  to  receive  Letters  Patent 
of  escheat;  yet  that,  nevertheless,  he  is  not  liable  to  account  to  the  Crowri,  because 
the  Crown  might  have  called  on  him  to  give  a  bond  for  the  payment  of  the  Crown's 
share  of  the  net  value,  or  might  liave  enforced  the  penalty  for  not  perfecting  the 
escheat,  or  might  have  revoked  the  Letters  of  Preference ;  but  that  the  Crown  could 
not  make  him  account  for  the  profits,  and  therefore,  he  was  entitled  to  hold  and 
enjoy  them  for  his  own  use.  Their  Lordships  cannot  concur  in  this  argument,  for, 
at  the  time  that  the  Appellant  took  possession  of  the  estate,  he  did  so  under  the  ex- 
press condition  of  performing  a  duty  to  the  Crown.  If  it  was  his  desire  to  be  exone- 
rated from  that  duty,  it  was  for  him  to  take  steps  for  that  purpose;  it  was  not  in- 
cumbent upon  the  Crown  to  interfere ;  and  as  long  as  the  duty  existed,  he  could 
not,  by  not  performing  it,  exempt  himself  from  it.  He  entered  into  possession  upon 
the  understanding,  that  he  was  to  take  certain  steps  which  were  to  result  partly  to 
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the  advantage  of  the  Crowu,  and  partly  to  the  advantage  of  himself.  He  never  took 
tliose  steps;  consequently,  tlie  Crown  gained  nothing  in  the  way  intended  Ijy  the 
Letters  of  Preference:  l)ut  is  the  I'referee,  who  failed  in  his  duty  to  the  Crown,  to 
be  allowed  to  take  a  very  large  benefit  in  a  way  not  intended  by  the  Letters  of  Prefer- 
ence? Nothing  could  be  more  inequitable  than  to  allow  him  to  do  so.  Then  it  was 
argued  that  the  Crown  had  waived  its  right,  the  Crown  Ijaving  been  a  Jiarty  to  the 
suit  of  W riylif  v.  W right.  No  doulst,  the  parties  who  have  estaljlisiied  their  charges 
in  that  suit  have  a  title  paramount  to  the  Crown  ;  but  that  circumstance  does  not 
affect  the  [238]  ultimate  right.  It  has  been  said,  that,  under  the  Decree,  from  which 
this  is  an  appeal,  the  Appellant  may  be  called  upon  for  more  than  what  he  could 
have  received  ;  but  that  is  not  so  :  when  he  has  accounted  for  what  he  ought  to  have 
received,  he  will  be  allowed  all  proper  charges  and  disbursements.  If  there  was  such 
an  ambiguity  upon  the  Decree,  as  to  make  it  probable  that  he  would  be  charged  for 
more  than  he  has  received,  that  would  be  a  reason  for  altering  the  Decree  in  that 
respect;  but  there  is  no  reason  to  apprehend  that  any  such  construction  can  be  put 
upon  the  Decree. 

Under  these  circumstances,  therefore,  their  Lordships  think  that  this  Decree  is 
I'ight,  and  that  this  Appeal  must  be  dismissed,  and  with  costs. 

[Mews'  Dig.  tit.  ACCOUNTS  AND  INQUIRIES,  A.  3,  b.  vi. ;  tit.  COLONY 
III.  Appeals  to  Privy  Council,  6.  Practice,  e.  Transcript  Record;  and  tit. 
CROWN,  D.  Crown  Grant,  G.  Escheat,  3  c.  d.  S.C.  7  Jur.  107L  As  to 
transmission  of  documents  to  the  Privy  Council  from  the  Court  below,  followed 
in  Mussuviat  Khooh  Conwur  v.  Baboo  Moodnarain  Singh,  1861,  9  Moo.  Ind. 
App.  10  ;  and  Rariee  Surnomoyce  v.  Maharajah  Sutteesclntnder  Roy  Bahadoor, 
1864,  10  Moo.  Ind.  App.  123;  and  cf.  Jack.ton  v.  Wihon,  1838,  3  Moo.  P.O. 
177:  M'Carthy  v.  Judah,  1858,  12  Moo.  P.C.  47.] 


[239]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

AGA   KURBOOLIE   MAHOMED   and    Oihexs,— Appellants ;  The   QUEEN,   on   the 
Prosecution  of  Mahomed  Kuli  Mii-za, — Respondent*  [June  17.  1843]. 

Heard  ex  parte. 

A  sheriff's  officer,  in  execution  of  a  bailable  writ,  peaceably  obtained  entrance  by 
the  outer  door,  but  before  he  could  make  an  actual  arrest,  was  forcibly  ex- 
pelled from  the  house,  and  the  outer  door  fastened  against  him.  The  officer 
obtained  assi.stance,  broke  open  the  outer  door,  and  made  the  arrest.  Held 
that  the  officer  was  justified  in  so  doing  [4  Moo.  P.C.  246]. 

Held  also,  that  demand  of  re-entry,  under  such  circumstances,  was  not  requisite 
to  ju.stify  his  breaking  open  the  outer  door  [4  Moo.  P.C.  247]. 

Quaere.  If  indictment  for  an  assault  and  false  imprisonment  will,  under  such 
circumstances,  lie  against  the  sheriff's  officer  [4  Moo.  P.C.  247]. 

Indictment  at  the  Criminal  Sessions  held  at  Calcutta  in  1841.  The  indictment 
contained  three  counts.  The  first  count  charged  the  Appellants  with  having  as- 
saulted and  beaten  the  prosecutor  ;  the  second,  that  they  assaulted  and  imprisoned 
him  ;  the  third,  with  an  assault  and  battery  in  the  common  form.     Plea,  not  guilty. 

At  the  trial  it  appeared  in  evidence,  that  one  of  the  Defendants,  Mirza  Allu 
Aukbur  (one  of  the  Appellants),  had  brought  an  action,  which  was  then  pending  in 
the  Supreme  Court,  against  the  prosecutor,  Mahomed  Kuli  Mirza,  and  had  sued  out 
and  delivered  to  the  sheriff  of  Calcutta  a  capies  ad  respondendum,  for  the  purpose 
of  arresting  and  holding  the  prosecutor  to  bail  in  that  action.     The  sherift''s  warrant 

*  Present:  Members  of  the  Judicial  Committee — Lord  Brougham,  Lord  Camp- 
bell, the  Vice-Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington.  Privy 
Councillor, — Assessor, — Sir  Edward  Ryan. 
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was  deli-[240]-vered  to  one  Board,  for  the  purpose  of  arresting  the  prosecutor  under 
the  writ,  and  notice  was  given  on  the  same  day  to  tlie  prosecutor,  by  the  Plaintiff  in 
the  action,  that  he  would  he  arrested  on  that  day  at  his  suit.  The  sheriff's  officer 
and  assistant,  in  the  afternoon  of  the  same  day,  went  to  the  prosecutor's  house  for 
the  purpose  of  arresting  him  under  the  writ.  Upon  their  arrival,  they  found  the 
outer  door  open,  and  entered  ;  but  before  the  officer  could  make  an  actual  arrest  of 
the  prosecutor,  he  and  his  assistants  were  expelled  from  the  house,  and  the  outer 
door  immediately  closed  and  fastened.  Upon  the  officer  being  so  expelled,  he  sent 
to  a  police  station  for  some  police  officers,  and  the  outer  door  was  by  his  authority 
broken  open.  It  appeared  that  during  the  time  the  door  was  being  broken  open, 
the  prosecutor  fired  a  pistol  twice  or  thrice  from  his  house,  apparently  at  the 
persons  engaged  in  entering,  but  which  he  swore  at  the  trial  was  loaded  with  powder 
only. 

Upon  the  trial  there  was  conflicting  evidence,  whether  the  sheriff's  officers  had  in 
the  first  instance,  before  they  were  expelled,  given  express  notice  to  the  prosecutor  of 
the  purpose  for  which  they  entered.  Evidence  was  given  to  show  that  the  persons  in 
the  house,  who  in  aid  of  the  prosecutor  expelled  the  .sheriff's  officer  and  his  assistants, 
knew  the  purpose  for  which  he  entered.  There  was  no  evidence  that  the  prosecutor 
demanded  to  see  the  warrant,  or  to  know  the  authority  of  the  sheriff's  officer  in  enter- 
ing, or  that  he  offered  to  submit  to  the  arrest.  Neither  was  there  any  evidence  of  an 
express  demand  of  admission  before  the  outer  door  was  broken.  The  evidence  con- 
flicted as  to  any  violence  or  circumstances  of  aggravation. 

[241]  The  judge  (Sir  John  Peter  Grant),  in  his  charge  to  the  jury,  told  them,  that 
the  assault  and  imprisonment  were  admitted,  but  justified  ;  that  the  battery  and 
aggravations  of  the  assault  were  denied;  and  that  the  first  question,  therefore,  for 
their  consideration,  was,  whether  the  prosecutor  was  beaten,  and  whether  the  assault 
committed  was  attended  with  the  aggravations  alleged,  or  any  great  aggravations. 
Having  recapitulated  the  evidence  upon  these  points,  the  learned  Judge  stated  "  that 
the  second  point  to  be  considered  was,  under  what  circumstances  the  beating,  and 
other  aggravations  of  the  assault,  and  the  assault  and  imprisonment  themselves, 
were  committed.  That  what  the  jury  had  to  try  was  not  any  assault  or  violence 
offered  to  the  sherift"s  officer  before  the  door  was  broken  open  :  that  for  such  violence, 
if  offered,  the  officer  had  his  remedy  by  action  of  damages  or  indictment,  but  could 
not  offer  it  as  a  defence  of  an  unlawful  arre.st :  that  the  only  question  to  be  tried  upon 
this  point  was,  whether  this  arrest  upon  civil  process,  at  the  instance  of  a  private  in- 
dividual, was  a  lawful  arrest :  that  the  rule  of  law  is,  that  a  man's  house  is  his  castle, 
and  that  the  officer  cannot  justify  the  breaking  an  outer  door  or  window  to  execute 
civil  process  at  the  suit  of  a  subject;  and  his  house  is  that  place  which  he  occupies, 
having  his  domicile  and  ordinary  residence  there:  that,  if  the  door  be  open,  the 
officer  may  enter  and  execute  the  process  upon  the  person  or  the  goods,  as  the  case  may 
be ;  but  that,  if  before  any  execution  of  the  process  he  be  thrust  out,  and  the  door  shut, 
this  latter  act  is  no  more  than  the  owner  of  the  house  may  well  do,  scilicef,  to  shut  the 
door  of  his  own  house ;  and  this,  although  he  is  not  ignorant  of  the 
purpose  of  the  officer's  coming  —  for  there  must  be  certain  and  [242]  direct 
proof  that  those  in  the  house  had  notice  of  the  process  of  the  law,  to  make  the 
act  of  his  thrusting  them  out,  unlawful :  that  if  a  man  be  legally  arrested,  and  escape, 
and  take  shelter  in  his  own  house,  the  officer,  upon  fresh  suit,  may  break  open  doors 
in  order  to  retake  him;  but  that,  in  order  to  justify  the  proceeding  to 
that  extremity,  two  things  are  necessary  —  first,  that  the  person  have  pre- 
viously been  lawfully  arrested ;  second,  that  due  notice  have  been  given 
by  the  officer  of  his  business,  and  admission  demanded,  and  refused :  that 
in  order  to  constitute  a  lawful  arrest,  one  of  two  things  is  necessary — either  that  the 
bailiff  or  his  assistant  have  laid  hold  of  or  touched  the  person  meant  to  be  arrested  ; 
or  that  the  person,  upon  being  informed  of  the  bailiff's  business,  has  submitted  and 
gone  with  the  bailiff,  without  resistance  or  flight :  for  bare  words  will  not  make  an 
arrest,  nor  will  an  assault  upon  the  officer,  or  offer  of  violence  to  him,  whereby, 
through  intimidation  or  otherwise,  he  is  prevented  from  completing  his  arrest,  con- 
vert that  into  a  lawful  arrest  which  is  not  completed  :  that  without  a  valid  arrest 
there  can  be  no  rescous  or  escape,  and  without  a  rescous  there  can  be  no  lawful  break- 
ing of  doors  to  effect  an  arrest  on  civil  process  at  the  suit  of  a  subject;  but  that,  if 
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thprp,  ha.H  licpii  u  rescous,  and  tlie  breakiiiji;  of  doors  had  \n;L'n  lawful,  there  must  have 
been  previous  notice  duly  given,  admittance  duly  demanded  and  refused.  It  is  no 
light  matter  by  the  law  of  England  to  violate  the  sanctity  of  a  man's  house." 

Upon  this  direction  the  Defendants  were  found  guilty.  A  rule  nini  was  granted 
in  the  ensuing  term  for  setting  aside  the  verdict,  and  having  a  new  trial,  upon  three 
grounds — first,  that  the  verdict  was  against  [243]  evidence  as  to  certain  of  the  De- 
fendants mentioned  in  the  rule ;  second,  as  to  the  Appellant,  Aga  Kurboolie  Maho- 
med, that  there  was  no  evidence  at  all  to  go  to  the  jury;  thirdly,  that  the  learned 
Judge  had  misdirected  the  jury. 

This  rule  was  afterwards,  on  the  29th  of  November  1841,  discharged  without 
costs.  (Sir  Edward  Ryan  dissenting.)  The  Court-  at  the  same  time  gave  leave  to 
the  Defendants  to  appeal  to  Her  Majesty  in  Council,  from  its  judgment,  refusing 
a  new  trial  ujjou  one  ground  only,  namely,  on  the  ground  of  the  alleged  misdirec- 
tion.* 

The  Solicitor-General  (Sir  William  Follett),  and  Mr.  Greenwood,  for  the  Appel- 
lant.— The  charge  of  the  learned  Judge  to  tlie  jury  was  a  misdirection  in  law  ;  and 
the  rule  ni^i  for  a  new  trial,  upon  the  ground  of  such  misdirection,  ought  to  have 
been  made  absolute,  and  not  discharged.  The  sheriff's  officer  was  justified,  although 
he  had  not  actually  arrested  the  prosecutor,  in  breaking  open  the  door  and  arresting 
him  after  he  had  obtained  peaceable  entry.  The  maxim  "  that  every  man's  house  is 
his  castle,"  must  be  qualified.  In  all  cases  where  the  outer  door  is  open,  the  sheriff 
may  enter  the  house,  and  do  execution.  Semayne's  case  (5  Coke,  91,  4th  Res.).  In 
White  V.  Wiltshire  (Palm.  52;  2  Rolle  Rep.  l-'iT  :  Cro.  Jac.  555),  the  Court  said, 
though  the  sheriff  cannot  break  into  a  house  to  make  an  execution  by  a  fi.  fn.,  yet 
when  the  door  is  open,  and  he  enters,  and  is  disturbed  in  his  execution  by  the  parties 
who  are  within  [244]  the  house,  he  may  break  into  the  house  and  rescue  his  bailiffs. 
Here  the  lireaking  ojien  of  the  house  was  ju.stitied,  the  Plaintiff  having  occasioned 
the  necessity  of  it.  Having  obtained  peaceable  entrance,  the  sheriff  may  afterwards 
break  open  the  inner  door,  to  execute  process.  Lee  v.  Ganxel  (1  Cowp.  1  ;  Lofft. 
374),  Lloyd  v.  Sandilands  (8  Taunt.  250),  Sir  M.  Foster's  Discourse  on  Homicide, 
p.  .319.  He  may  even,  if  once  lawfully  admitted,  break  open  the  outer  door,  if 
fastened  against  him,  to  get  out.  Pu,gh  v.  Griffith  (7  Adol.  and  El.  827).  Again, 
if  the  Defendant,  after  lieing  arrested,  escape,  the  sheriff  may  break  open  either  his 
own  house,  or  that  of  a  stranger,  for  the  purpose  of  retaking  him.  Anon.  (6  Mod. 
105  :  Lofft.  390). 

The  prosecutor  liad  notice  of  the  intended  writ,  and  evidence  was  given,  and  not 
contradicted,  to  show  that  the  persons  in  the  house,  who  in  aid  of  the  prosecutor 
expelled  the  slierift"s  officer  and  his  assistants,  knew  the  purpose  for  which  he  en- 
tered. No  proof,  it  is  true,  was  given  of  an  express  demand  of  re-admission  ;  the 
circumstances  and  conduct  of  tlie  prosecutor  prevented  that,  before  the  outer  door 
was  broken  open;  but  there  was  evidence  from  which  the  jury  might  have  inferred 
that  the  prosecutor  knew  the  purpose  for  which  the  door  was  l)roken,  and  the  autlio- 
rity  under  which  tlie  sheriff  and  his  assistants  acted.  No  express,  demand  and  re- 
fusal of  re-entry  was  necessary.  Hutchinson  v.  Birch  (4  Taunt.  619).  Pew's  case 
(Hale,  P.C.  458).  The  circumstances  of  each  case  must  determine  the  propriety  of 
demand  of  re-entry  and  refusal.     Piigh  v.  Griffith  (7  Adol.  and  El.  827). 

[245]  If  the  breaking  open  of  the  outer  door  was  an  unlawful  act,  the  arrest 
under  the  writ  could  not  be  made  the  subject  of  an  indictment  for  assault  and  false 
imprisonment.  Lord  Mansfield,  in  Lee  v.  Gansel  (1  Cowp.  6),  cited  Semayne's  case 
(5  Coke,  91),  as  deciding  "  that  breaking  open  the  outer  door  was  a  trespass,  but  that 
taking  away  goods  under  a  /?.  fa.  was  lawful."  Indictment  cannot  lie:  in  this 
case  it  can  only  at  most  render  the  sheriff's  officer  liable  to  an  action  of  trespass. 
Hutchison  v.  Birch.  Bacon's  Abr.  Execution  N.  Pasch.  4  Ed.  4,  pi.  19,  cited  4 
Taunt.  624. 

*  As  to  the  power  of  the  Supreme  Court  to  allow  or  deny  Appeals  in  criminal 
cases,  and  to  impose  terms  upon  which  such  Appeals  shall  be  allowed,  see  Bengal 
Charter  of  Justice,  26th  March  1774,  sec.  32  [see  now  Art.  41  of  Letters  Patent  of 
28th  Deo.  1865  (Stat.  R.  and  O.  Rev.  iv.  94  ;  and  note  to  In  re  Ames,  1841,  3  Moo. 
P.C.  413]. 
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Lord  Campbell  (June  24,  1843) — After  stating  the  nature  and  facts  of  the  case,— 
proceeded. 

It  was  argued  before  us  on  the  part  of  the  Appellants,  that  the  learned  Judge  at 
the  trial  ought  to  have  directed  the  Juiy  that  if  they  believed  the  evidence  for  the 
Defendants,"they  should  find  a  verdict  of  acquittal ;  and  three  points  were  made  l)y 
way  of  exception  to  his  charge.  First,  that  although  the  prosecutor  had  not  been 
arrested  before  the  officer  and  those  acting  in  his  aid  were  expelled  from  the  house, 
they  were  entitled  to  break  open  the  outer  door  for  the  purpose  of  re-entering  and 
arresting  him;  secondly,  that  under  the  circumstances  they  were  entitled  to  do  so 
without  making  any  express  demand  for  leave  to  re-enter ;  and,  thirdly,  that  even 
if  the  breaking  of  the  outer  door  was  unlawful,  the  arrest  under  the  writ  and  war- 
rant could  not  be  treated  as  a  trespass,  and  could  not  be  made  the  subject  of  an 
action  or  indictment  for  assault  and  false  imprisonment. 

[246]  Having  examined  the  authorities  from  Semayne's  case  [5  Co.  91]  down- 
wards, their  Lordships  are  clearly  of  opinion,  that  the  two  first  points  ought  to  be 
decided  in  favour  of  the  Appellants,  so  that,  independently  of  the  third,  the  judgment 
of  the  Court  below  must  be  reversed. 

There  is  no  doubt  that,  a  man's  house  being  his  castle,  the  ordinary  rule  is,  that 
the  outer  door  cannot  lie  broken  open  to  execute  civil  process ;  but  it  is  admitted  here, 
that  if  the  prosecutor  liad  been  arrested,  and  had  then  expelled  the  Defendants  from 
his  house,  they  might  have  broken  open  the  outer  door  to  enter  and  re-take  him  ; 
and  their  lordships  think  that  as  thej'  had  once  been  lawfully  in  the  house,  and  he 
knew  that  they  were  lawfully  about  to  arrest  him,  and  he  unlawfully 
caused  them  to  be  expelled  for  the  purpose  of  preventing  them  from  so 
doing,  he  cannot  be  permitted  to  take  advantage  of  his  own  wrong,  by  thus  defeating 
the  process  of  the  law  ;  and  that  tliey  had  a  right  to  place  themselves  in  the  position 
which  they  occupied  when  his  unlawful  act  began.  Without  an  actual  arrest,  there 
was  no  rescous  or  escape;  but  the  proposition,  that  till  an  actual  arrest  had  taken 
place,  the  prosecutor  might  forcibly  expel  the  officer  and  those  acting  in  his  aid,  and 
lock  the  outer  door,  so  as  to  entitle  himself  to  the  protection  of  his  castle,  cannot  be 
supported.  The  outer  door  being  open,  they  were  entitled  to  enter  the  house  under 
civil  process ;  and  then  being  lawfully  in  the  house,  to  arrest  him,  he  was  guilty 
of  a  trespass  by  expelling  them.  The  act  of  locking  the  outer  door  was  unlawful,  and 
he  could  confer  no  privilege  upon  himself  by  that  unlawful  act. 

Again,  there  is  no  doubt  that,  generally  speaking,  [247]  before  an  outer  door  can 
be  broken  open,  even  to  execute  criminal  process,  there  must  be  a  demand  of  entry, 
and  a  refusal.  But  to  what  extent?  To  inform  the  owners  of  the  house  of  the 
purpose  for  which  the  entry  is  to  be  made,  and  to  afford  him  the  opportunity  of 
opening  the  door  and  personally  admitting  the  parties  who  are  to  execute  the  process 
of  the  law.  Here  the  prosecutor,  who  had  just  expelled  the  Defendants  from  his 
house,  that  they  might  not  arrest  him,  full  well  knew  the  purpose  for  which  they 
returned,  and  he  showed  a  determined  resolution  to  oppose  their  admission.  While 
he  was  firing  pistols  at  them,  were  they  to  knock  at  the  door,  and  to  ask  him  to  be 
pleased  to  open  it  for  them?  The  law  in  its  wisdom  only  requires  this  ceremony  to 
be  observed  when  it  possibly  may  be  attended  with  .some  advantage,  and  may  render 
the  breaking  open  of  the  outer  door  unnecessary.  White  v.  W iltshire,  [Palm.  52  ;  2 
Rolle.  1.37;  Cro.  Jac.  555].  Pwr/A  v.  (?/'#?A  [7  Ad.  and  E.  827].  This  being  so,  there 
was  no  infraction  of  the  law  l)y  the  Defendants,  and  no  oljjection  can  be  made  to  the 
regularity  of  the  arrest.  Whether  supjiosing  the  breaking  open  the  outer  door  and 
the  second  entrance  into  the  house  to  liave  been  illegal,  this  indictment  would  have 
been  maintainable,  it  is  not  now  necessary  to  determine.  From  Cameron  v.  Light- 
foot  (W.  Bla.  Rep.  1190),  Tarlton  v.  Fisher  (Doug.  671),  Stokes  v.  White  (1  Cr.  Mee. 
and  Ros.  22.3),  and  Newton  v.  Constable  (2  Queen's  Bench  Reps.  157),  it  appears  that 
an  action  of  trespass  and  false  imprisonment  will  not  lie  at  the  suit  of  a  person  who 
is  arrested  under  a  writ  and  warrant  for  debt,  when  privileged  from  arrest,  by 
attending  as  a  witness  under  a  subpoena;  from  which  it  may  be  argued,  that  here 
tho  prosecutor  would  be  confined  to  his  remedy,  either  civil  or  criminal,  for  [248] 
forcibly  breaking  and  entering  his  dwelling-house,  and  that  the  simple  arrest  cannot 
be  made  the  subject  of  an  indictment,  nor  of  an  action  of  trespass.  On  the  other 
hand,  it  has  been  determined  in  llodson  v.  Towning  (R.  R.  H.  T.  1837,  1  W.  W.  and 
D.  53),  that  the  arrest  of  a  party  in  his  house,  after  breakina;  open  the  outer  door, 
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is  so  far  unlawful,  that  he  is  entitled  to  be  discharged ;  and  the  arrest  of  the  person 
under  civil  process,  like  seizing  goods  as  a  distress  for  rent,  after  breaking  open  the 
outer  door,  may  be  considered  a  continual  io!i  of  the  trespass.  However,  it  is 
enough  for  the  present,  to  say,  that  from  the  misdirection  of  the  learned  Judge  at 
the  trial,  with  respect  t«  the  right  to  break  o])cn  tlie  outer  door  of  the  Prosecutor's 
house,  and  the  necessity  of  a  previous  demand  and  refusal  to  be  admitted,  the  con- 
viction cannot  stand. 

Their  lordsliips  can  only  report  to  Her  Majesty  that  the  rule  for  a  new  trial 
should  be  made  absolute;  but  after  this  intimation  of  their  opinion,  they  trust  that 
tlio  indictment  will  not  be  further  prosecuted. 

[Mews'  Dig.  tit.  SHERIFF  ;  D.  Duty  and  LiABiLiTy  of,  2.  a. ;  H.  Arrest  by  Sheriff,  4. 
b.  S.C.  3  Moo.  Ind.  App.  164.  On  point  (i.)  as  to  appeal  to  Privy  Council  in 
criminal  cases,  distinguished  in  Reg.  v.  Edidjee  Bi/ramjee,  1846,  5  Moo.  P.C.  279  ; 
and  see  note  to  latter  case,  5  Moo.  P.C.  at  p.  295  ;  (ii.)  as  to  breaking  open  door  to 
retake,  see  Eagletoii  v.  Gutteridge,  lcS43,  11  M.  and  W.  465  ;  Bannister  v.  Hyde, 
1860,  2  E.  and  E.  627  ;  (iii.)  as  to  demand  for  re-entry,  see  Sandun  v.  Jervis,  1858, 
E.B.E.  935,  942,  948.  For  provisions  of  Indian  law  as  to  breaking  open  doors 
in  e.xecution  of  process,  see  Code  Civ.  Fror.  (Act  XIV.  of  1882),  ss.  271,  336,  and 
cf.  s.  263.] 


[249]       ON   APPEAL  FROM   THE   COURT  OF   CHANCERY   IN   THE 

ISLE   OF   MAN. 

DANIEL  CAm, —Appelhint;  JOHN  TEARE,  and  JANE  ELIZABETH  his  wife,  and 
JOHN  NELSO'N ,— Respondents  *  [June  19,  1843]. 

R.  S.,  by  deed,  conveyed  to  Trustees  real  estate  in  the  Isle  of  Man,  upon  trust,  in 
the  tirst  instance,  to  permit  him,  the  settlor,  to  receive  the  rents  and  profits 
thereof  during  his  life,  and  upon  his  death,  in  trust,  to  pay  out  of  the  rents 
accruing  from  such  land,  an  annuity  of  £40  to  H.  A.  during  his  life,  and  to 
pay  the  residue  of  such  rents  to  J.  A.  her  heii's  or  assigns ;  and  upon  H.  A.'s 
death,  in  trust  to  convey  the  said  lands  to  J.  A.  and  hei  heir-i,  if  then  living, 
or,  if  she  should  be  then  dead,  unto  the  heir-at-law  of  the  said  J.  A.,  and  the 
heirs  and  assigns  of  such  heir-at-law.  R.  S.  (the  settlor)  died  intestate  and 
unmarried.  J.  A.  died,  leaving  H.  A.  her  heir-at-law ;  then  H.  A.  died,  leaving 
J.  E.  T.  his  heir-at-law,  and  who  then  became  heir-at-law  of  J.  A.  Upon  a  bill 
filed  by  J.  E.  T.  against  the  surviving  Trustee,  under  the  deed,  for  the  con- 
veyance of  the  estate:  Held  l)y  the  Judicial  Committee,  affirming  the  Decree 
of  the  Court  of  Cliancery  of  the  Isle  of  Man,  that  J.  E.  T.  took  by  purchase 
under  the  ultimate  limitation,  as  the  person  answering  the  description  of 
heir-at-law  of  J.  A.  at  the  death  of  H.  A.  ;  and  a  conveyance  decreed. 

By  an  Indenture  bearing  date  the  9th  of  December  1803,  made  between  Richard 
Symons,  of  Douglas,  Esquire,  of  the  one  part,  and  John  Cosalian  and  John  Nelson 
of  the  other  part,  in  consideration  of  the  natural  love  and  affection  which  Symons 
had  for  Henry  Allen  and  Jane  Allen,  his  half  brother  and  sister,  he  gave,  granted, 
bargained  and  sold  unto  Cosnahan  and  Nelson,  their  heirs  and  assigns,  the  estates  and 
tenements  of  Bibaloe  and  Ballastole,  in  the  parish  of  Coiicon,  together  with  his 
intacks  in  that  [250]  parish,  and  the  estates  and  tenements  of  Ballaquark  and  Shonest, 
in  the  parish  of  Lonan,  with  his  intacks  in  that  parish,  within  the  said  island  ;  to  hold 
unto  the  said  Cosnahan  and  Nelson,  their  heirs  and  assigns,  from  the  day  of  the  date 
thereof,  in  trust  that  they  should  permit  and  suffer  tlie  said  Symons  touse,  occupy, 
possess,  and  enjoy,  and  to  receive  the  rents,  issues,  and  profits,  for  and  durino-  his 
natural  life,  without  impeachment  of  waste;  and  upon  the  decease  of  him,  the  said 

*  Present:  The  Lord  President  (Lord  Wharncliffe),  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushino-ton. 
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Symons,  in  trust  to  receive  the  yearly  rents,  issues,  and  profits,  and  pay  the  clear 
yearly  sum  of  £40  thereout,  to  such  of  the  sisters  of  Henry  Allen  as  the  said  Henry 
Allen  should  live  with,  for  tlie  puri^ose  of  maintaining  and  otherwise  providing  for 
him  during  his  life;  and  in  case  the  said  Henry  Allen  should  outlive  his  said  sisters, 
pay  and  apply  the  said  yearly  sum  of  £40  to  and  for  his  use  and  behoof  during  his 
life,  and  p)ay  the  remainder  of  the  said  yearly  rents,  issues,  and  profits,  after  the 
payment  of  the  said  sum  of  £40,  and  all  necessary  outgoings  and  expenses,  to  and 
for  tlie  use  and  behoof  of  the  said  Jane  Allen,  her  heirs  or  assigns;  and  upon  the 
death  and  decease  of  the  said  Henry  Allen,  in  trust  to  assure  and  convey  all  and 
singular  the  said  lands  and  premisas,  with  the  appurtenances,  unto  the  said  Jane 
Allen  and  her  heirs,  if  the  said  Jane  Allen  should  be  then  living,  or,  if  she  should  be 
then  dead,  unto  the  Iieir-at-law  of  the  said  Jane  Allen,  and  the  heirs  and  assigns  of 
sucli  heir-at-law :  And  by  the  said  Indenture  a  power  was  reserved  to  the  said 
Ricliard  Symons,  during  his  life,  to  alter,  revoke,  or  make  void  the  same,  and  also 
a  power  to  him,  during  his  life,  and  to  the  Trustees  after  his  death,  to  grant  leases. 

[251]  On  8th  January  1816,  Richard  Symons  died  a  bachelor  and  intestate, 
leaving  a  brother  and  three  sisters,  all  of  the  half  blood,  surviving,  viz. :  the  said 
Henry  Allen,  and  Jane  Allen,  Catherine  Allen,  and  Elizabeth  Clarke  formerly  Allen, 
wife  of  James  Clarke,  who  was  the  mother  of  the  Respondent,  Jane  Elizabeth  Teare. 

In  pursuance  of  a  power  of  attorney  frouj  the  above-named  Trustees,  Jane  Allen 
entered  into  possession  of  the  said  lands. 

By  an  Indenture  dated  6th  Octoljer  1817,  made  between  Jane  Allen  of  the  first 
part,  Catherine  Allen  of  the  second  part,  and  Henry  Allen  of  the  third  part,  after 
reciting  the  deed  of  9th  December  180.3,  and  reciting  that  Jane  Allen  was  desirous 
of  settling  and  assuring  the  said  estates  uj^on  her  sister,  Catherine  Allen,  and  that 
Henry  Allen  had  consented  to  assign  unto  her  all  right  and  title  which  he  had 
or  might  thereafter  have  in  and  to  the  same  (except  the  said  annuity  of  £40),  Jane 
Allen  and  Henry  Allen,  in  consideration  of  natural  love  and  affection  for  Catherine 
Allen,  and  to  carry  into  effect  the  true  intent  and  meaning  of  the  said  deed  of 
9th  December  1803,  did  give,  grant,  and  sell  unto  Catherine  Allen  all  and  singular 
the  said  .several  estates,  lands,  and  premises  liargained  and  sold  by  Richard  Symons, 
in  and  by  the  said  deed  of  9th  December  1803,  together  with  all  rights,  members, 
and  appurtenances  to  the  said  several  premises  belonging  or  in  anywise  appertain- 
ing, to  hold  unto  Catherine  Allen  and  her  heirs,  from  and  immediately  after  the 
decease  of  Jane  Allen,  for  ever,  subject,  nevertheless,  to  the  annuity  of  £40,  secured 
to  Henrj'  Allen 

Jane  Allen  died  in  January  1818,  having  previously  [252]  made  her  will,  bearing 
date  the  6th  of  October  1817;  and  therelay,  after  bequeathing  various  legacies,  she 
gave  and  liequeathed  unto  her  sister,  Catherine  Allen,  all  her  share,  right,  and  title 
in  and  unto  certain  houses  and  premises,  situate  in  the  town  of  Douglas,  subject  to 
an  annuity  secured  upon  the  said  houses  and  premises,  and  payable  to  Henry  Allen, 
together  with  all  the  residue  and  remainder  of  her  estates,  real  and  personal,  to  her 
and  her  heirs  and  assigns  for  ever ;  and  she  appointed  her  said  sister,  Catherine 
Allen,  executrix  of  her  Will. 

Catherine  Allen,  who  had  lived  with  her  sister,  remained  in  possession  of  the 
estates,  by  permission  of  the  Trustees,  until  the  year  1823,  when  the  annuity  of 
£40  not  having  been  paid  to  Henry  Allen,  the  Respondent,  John  Nelson  (who 
survived  his  co-trustee,  John  Cosnahan),  proceeded  to  recover  the  rents  of  the  estates. 

By  an  instrument  in  writing,  dated  7th  August  1824,  under  the  hand  of  Catherine 
Allen,  reciting  the  Indentures  of  9th  December  1803,  and  6th  October  1817,  and 
that  Jane  Allen  liad  since  departed  this  life  witliout  lawful  issue,  whereupon  and  in 
consequence  whereof,  as  well  as  in  virtue  of  the  deeds  before-mentioned,  the  said 
Catherine  (stating  that  she  being  the  assign  of  the  said  Henry  Allen,  who  was  the 
heir-at-law  of  the  said  Jane  Allen),  was  then  absolutely  entitled  to  the  said  evstates, 
subject  to  the  annuities  payable  thereout  to  the  said  Henry  Allen  during  his  natural 
life,  she,  the  said  Catherine  Allen,  in  consideration  of  10s.,  gave,  granted,  bar- 
gained, and  for  ever  aljsolutely  sold  to  John  Kelly,  Esq.,  and  Robert  Cannell,  the 
said  estates,  etc.,  comprised  in  the  Indenture  of  9th  December  1803,  to  hold  in  trust 
to  permit  and  [253]  suffer  her,  the  said  Catherine  Allen,  to  possess  and  enjoy,  and 
to   receive  the   rents  for  and  during  lier  natural   life  :  and.   upon   her  decea.se,   in 
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trust  to  convey  the  said  luiid.s  uiilo  Jolni  t'iiiii,  juij.,  of  Glendhoo,  in  the  parish  of 
Kirk  Conclian,  and  his  heirs  and  assigns. 

Catherine  Allen  died  in  June  1829,  and  John  Cain,  who  had  for  some  years 
previously  lived  with  her  on  the  estate  of  Bibaloe,  entered  into  possession  of  i\u: 
estates. 

Henry  Allen  died  on  the  23rd  July  1841,  intestate  and  unmarried,  leaving  his 
niece,  the  Respondent,  Jane  Elizabeth  Teare,  the  only  child  of  his  deceased  sister, 
Elizabeth  Clarke,  liis  heiress-at-law,  surviving. 

On  the  27th  November  1841,  the  Respondents,  John  Teare  and  Jane  Elizal)eth 
his  wife,  filed  their  Bill  in  the  Court  of  Chancery,  of  Man,  against  the  said  John 
Nelson  and  Daniel  Cain,  thereby  stating  the  Indenture  of  the  9th  December  180.'!, 
the  death  of  Symons,  leaving  Henry  Allen,  Jane  Allen,  Catherine  Allen,  and 
Elizabeth  Clarke,  his  half  l)rother  and  sisters,  and  only  nearest  of  kin;  that  all 
these  were  dead,  and  that  the  Plaintiff,  Jane  Elizabeth  Teare,  the  only  child  of  the 
said  Elizabeth  Clarke,  was  the  heiress-at-law  of  Symons,  and  of  Henry  Allen  and 
Jane  Allen,  and  as  such  was  entitled  to  the  possession  of  the  estate;  but  that  Nelson, 
the  Trustee  of  the  estate,  was  unable  to  deliver  possession,  because  Daniel  Cain  held 
possession  of  the  premises,  and  refused  to  deliver  them  up,  under  some  pretence 
of  title;  whereas  the  Plaintiffs  submitted  that  neither  Henry  nor  Jane  Allen  had 
anything  more  than  a  certain  limited  life  interest  in  the  said  property,  extended, 
in  tlie  case  of  Jane,  to  her  heirs  or  assigns,  in  the  event  of  her  dying  [254]  before 
Henry,  and  to  terminate  on  the  death  of  Henry,  when  the  estates  were  to  be  conveyed 
to  the  right  heir-at-law  of  Jane  Allen;  for  which  purpose  the  fee-simple  of  the 
estates  remained  vested  in  John  Nelson,  until  the  happening  of  the  said  event :  The 
Plaintiffs,  moreover,  submitted  that  if  Henry  Allen  had  any  right  to  convey,  he  did 
liv  deed,  duly  executed,  convey  the  premises  to  John  Corlett  and  James  Clarke, 
in  trust,  among  other  things  after  his  decease,  and  the  decease  of  Catherine  Allen, 
to  convey  the  premises  to  Elizabeth  Clarke,  and  her  heirs  for  ever  ;  and  therefore 
the  Plaintiff,  Jane  Elizabeth,  would  he  entitled  to  such  right  as  the  heir  of  Elizabeth 
Clarke;  that  she  was  also  the  heiress  of  Jane  Allen,  and  that  Henry  Allen  having 
survived  Jane,  Nelson  was  bound  to  convey  to  her,  the  Plaintiff;  and  prayed  that 
she  might  l)e  declared  entitled  to  the  estates,  and  that  Cain  might  deliver  up  posses- 
sion, and  that  Nelson  might  convey  the  estates,  and  for  an  account  of  rents  against 
Cain,  and  a  receiver,  and  for  general  relief. 

The  Appellant  put  in  liis  answer  to  tliis  Bill  on  ISth  December  1841,  and  at 
the  same  time  filed  a  Cross  Bill  against  the  Respondents,  setting  forth,  amongst  other 
things,  the  Indentures  of  9th  December  ]8():3,  of  the  6tli  October  1817,  and  the  7th 
of  August  1824,  and  a  certain  other  deed,  bearing  date  the  1.3th  day  of  June  1831, 
whereby  it  was  alleged  that  the  said  Joliii  Kelly  and  Robert  Cannell  had  sold  and 
conveyed  the  said  lands  to  the  said  John  Cain,  who  had  departed  this  life,  leaving 
the  Appellant,  his  brother  and  heir-at-law,  who  thereupon  became  entitled  to  the 
said  estates ;  and  praying  that  the  Respondent,  John  Nelson,  might  be  ordered  to 
execute  a  proper  conveyance  to  the  Appellant,  of  the  legal  estate. 

[255]  The  Respondent,  John  Nelson,  on  30th  December  1841,  put  in  his  answer 
to  the  Bill  of  the  other  Respondents,  stating  that  upon  the  decease  of  Henry  Allen 
he  was  willing  and  desirous  (as  he  conceived  himself  bound  to  do)  to  convey  and 
assure  the  said  lands  and  premises  to  the  Respondent,  Jane  Elizabeth  Teare,  the 
heiress-at-law  of  the  said  Jane  Allen,  but  was  unable  to  deliver  up  possession  of  tlie 
said  lands  and  premises  to  the  said  Respondent,  because  the  Appellant  had  intruded 
into  the  possession  thereof,  and  continued  to  overliold  the  same,  and  refused  to 
deliver  them  up  ;  and  submitting  himself  to  the  guidance  of  the  Court. 

The  original  and  cross  cause  came  on  to  be  heard  on  8th  April  1842,  when  the 
Court  stated: — that  the  Bill  filed  by  the  said  Daniel  Cain  ought  to  be  dismissed, 
and  the  same  was  ordered  and  decreed  accordingly:  And  it  was  thereby  ordered 
and  decreed  that  the  said  John  Nelson  should,  at  the  expense  of  the  said  John  Teare, 
execute  a  conveyance  of  the  said  estates,  lands,  and  premises,  to  the  said  John  Teare 
and  Jane  Elizabeth  his  wife,  such  conveyance  to  be  settled  by  the  Clerk  of  the  Rolls, 
if  the  parties  differed  about  the  same:  And  it  was  thereby  ordered,  that  it  be 
referred  to  the  Clerk  of  the  Rolls  to  take  and  .state  an  account  of  the  rents,  issues, 
and   profits  of  the  said  estates  and   premises,  which  had  arisen   and  become  due 
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since  the  death  of  the  said  Henry  Allen  ;  and  for  the  better  taking  of  the  said  account, 
the  parties  were  to  produce  before  the  Clerk  of  the  Rolls,  all  deeds,  books,  and 
writings,  in  their  custody  or  power,  relating  thereto,  and  were  to  be  examined  on 
oath,  as  the  Clerk  of  the  Rolls  should  direct,  reserving  the  consideration  of  all 
further  directions  until  after  the  Clerk  of  the  Rolls  [256]  should  have  made  his 
report,  with  liberty  to  any  of  the  parties  to  apply  to  the  Court  as  occasion  should 
require. 

From  this  Decree,  Daniel  Cain  brought  the  present  Appeal. 

Mr.  Bethell,  Q.C.,  and  Mr.  Campliell,  for  the  Appellant ;  and  Mr.  G.  Turner,  (^C, 
and  Mr.  Gordon,  for  the  Respondents. 

On  the  part  of  the  Appellant,  it  was  contended,  first,  that  according  to  the 
true  construction  of  the  Indenture  of  the  9th  of  December  1803,  Jane  Allen  took 
under  that  Deed,  either  an  equitable  estate,  in  fee  simple  absolute,  or,  which  was 
equivalent,  an  estate  for  the  life  of  Henry  Allen,  with  a  remainder  to  herself,  which, 
uniting  with  her  life  estate,  according  to  the  rule  in  Shelley's  case  (1  Coke's  Rep.  93), 
conferred  upon  her  the  fee  simple;  and  secondly,  that  if  such  construction  failed, 
the  alternative  would  be,  that  on  the  death  of  Jane  Allen  in  the  lifetime  of  Henrj' 
Allen,  he,  Henry  Allen,  under  the  said  Indenture,  as  heir-ai-law  of  Jane  Allen,  became 
entitled  as  equitaljle  tenant  in  fee  simple  by  purchase;  and  his  conveyance  of  all 
his  right  or  title,  while  in  contingency  or  expectancy,  by  the  Indenture  of  tlie  6th  of 
October  1817,  operated  as  a  valid  conveyance  in  equity,  to  pass  his  then  present 
or  any  future  equitable  interest,  and  in  any  case  operated  against  him  and  his  heirs 
by  e.stoppal. 

For  the  Respondents,  it  was  argued  that  the  limitation  contained  in  the  settle- 
ment of  the  9th  of  December  1803,  was  an  alternative  executory  trust,  in  favour  of 
Jane  Allen  and  her  heirs,  if  she  should  be  alive  at  the  [257]  time  of  the  death  of 
Henry  Allen,  and  if  not,  in  favour  of  the  persons  who  (Henry  being  dead)  should,  at 
the  time  of  his  death,  answer  the  description  of  heir-at-law  of  Jane  Allen,  and  the 
heirs  and  assigns  of  such  heir ;  and  that  the  Respondent,  Jane  Elizabeth  Teare, 
was,  in  the  event  which  happened,  the  person  pointed  out  by  the  Deed,  and  entitled  to 
a  conveyance  of  the  estate. 

The  following  cases  and  autliorities  were  cited: — Webb  v.  Hearing  (Cro.  Jas. 
415),  Arches  Case  (1  Coke's  Rep.  66),  SUrt  v.  I'lafd  (5  Ring.  N.C.  434),  WiUis  v. 
Hiscox  (4  Myl.  and  C.  197),  Cholmondrley  v.  Clinton  (2  J.  and  W.  1),  Dubber  v. 
TroUope  (Amb.  453),  Locke  v.  Siiufhwood  (1  Myl.  and  C.  411),  HoUoiray  v.  Holloway 
(5  Yes.  399),  Jones  v.  Colbeck  (8  Ves.  38),  EJmsley  v.  Gorimii  (2  Myl.  and  Keen.  32), 
Barlow  V.  Salter  (17  Ves.  479),  Blackburn  v.  Edr/ley  (1  P.W.  600),  Campbell  v. 
Harding  (2  Russ.  and  Myl.  390),  Briden  v.  Hewlett  (2  Myl.  and  Keen.  90),  Butler  v. 
Biishnell  (3  Mvl.  and  Keen.  232).  Preston's  Rule  in  Sheilev's  case,  75,  113,  1  Powell 
on  Devises,  285.  2  Powell  on  Devises,  459.  10  Vin.  Abr.  234.  1  Roll  Al)r.  832. 
Coke  on  Litt.  9  B.  22  a.  1  and  2  Preston  on  Estates,  347,  349  and  28.  Fearnes  Con- 
tingent Rem.  9  edit.  150,  177-8-9-181,  241. 

Lord  Brougham. — The  question  in  this  appeal  arises  upon  the  construction  to 
be  given  to  the  Deed  of  Settlement  of  the  9th  of  December  1803,  whether  under  that 
Settlement  Jane  Allen  took  an  equitable  estate  in  fee  sim-[258]-ple  absolute,  or  an. 
estate  for  life,  with  an  alternative  executory  trust,  in  fee,  if  Henry  Allen  pre- 
deceased her,  an  event  which  did  not  happen. 

It  is  impossible  to  deny  that  the  word  heir  in  a  Deed  may  be  either  a  word  of 
limitation,  or  of  purchase ;  it  is  a  flexible  word,  and  even  admitting  that  it  is  more 
properly  a  word  of  limitation  than  of  purchase,  yet  being,  as  I  have  said,  a  flexible 
word,  it  is  much  more  flexible  when  used  in  the  singular  than  when  used  in  the 
plural,  to  denote  a  class,  as  "  heirs."  Their  Lordships  think  they  are  able  to  elicit 
from  this  Deed  a  sufficient  clear  intention  to  warrant  their  considering  the  word 
heir  as  a  word  of  purchase,  pointing  to  the  person  who  should  be  living,  and  answer 
the  description  at  a  particular  time.  The  question  then  is,  at  what  time  is  the  heir 
to  take'?  The  words  of  the  trust  are,  "  Upon  the  death  of  Henry  Allen,  to  assure  and 
convey  unto  the  said  Jane  Allen  and  her  heirs,  if  she  should  be  then  living.  Or,  if  she 
should  be  then  dead,  unto  the  heir-at-law  of  the  said  Jane  Allen,  and  the  heirs  and 
assigns  of  such  heir-at-law  :"  the  word  "  then  "  is  twice  used  by  the  settlor,  and  used 
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clearly  as  an  advcrl)  of  time;  tlien  at  what  time?  Why  unquestioiialily  the  time 
mentioned  immediately  before,  namely,  tlie  death  of  Henry  Allen.  Their  lordships 
are  of  opinion,  therefore,  that  the  decree  of  the  Court  Ijelow  was  right,  and  must  be 
affirmed,  and  tlie  Appellant  must  pay  tlie  costs  of  this  appeal. 

[Mews'  Dig.  tit.  SETTLEMENT  ;  II.  C.  Executed  Settlements,  5.  S.C.  7  Jur.  567  ; 
cf.  Olney  v.  Bates,  1855,  3  Drew.  .310;  Widdirombe  v.  Midler,  185.3,  1  Drew. 
443;  CUmnack  v.  Copous,  1853,  17  Beav.  397;  Gill  y.  Barrett,  1860,  29  Beav. 
372  ;  Ileast/urii  v.  I'earse,  1871,  L.R.  7  Ch.  275  ;  [n  re  Deiqhton's  Settled  Entates, 
1876,  2  Ch.D.  783  ;  Palmer  v.  Orpen  (1894),  1  I.R.  32;  Valentine  v.  Filzsimons 
(1894),  ib.  93.] 


[259]  ON  PETITION  FROM  THE  SUPREME  COURT  AT  NEW- 

FOUNDLAND. 

BETHEL  HENDERSON,— .4ppf??««r,-   ELIZABETH   HENDERSON  and  others,— 

Respondents*  [June  16,  1843]. 

Upon  a  petition  stating  that  a  party  against  whom  a  decree  had  been  pro- 
nounced by  the  Supreme  Court  of  Newfoundland,  was  at  the  time  resident  iu 
England  and  had  no  representative  within  the  Island,  or  notice  of  proceedings 
against  him ;  the  Judicial  Committee  gave  leave  to  appeal  upon  terms ;  not- 
withstanding that  he  had  not  asserted  an  appeal  within  fourteen  days 
from  the  final  Decrefe  as  required  by  the  Charter  of  Justice  of  Newfoundland. 

This  was  an  application  for  leave  to  appeal  from  a  final  Decree  of  the  Supreme 
Court  of  Newfoundland,  made  on  the  6th  of  June  1841,  in  a  suit  in  which  the 
Respondents,  Elizabeth  Henderson,  Charles  Simms,  and  Joanna  his  wife,  were  Plain- 
tiffs, and  the  Appellant  was  Defendant.  The  Bill  was  filed  by  the  Respondents  for 
an  account  of  certain  partnership  transactions  and  dealings  between  the  Defendant's 
father,  William  Henderson,  and  Jordan  Henderson,  both  deceased;  and  by  an  order 
of  tlie  Supreme  Court  the  Bill  was  ordered  to  be  taken  pro  confesso,  as  against  the 
Defendant,  for  want  of  an  answer.  Upon  a  reference  the  Master  reported  certain 
sums  to  be  due  from  tlie  Defendant  to  the  Plaintiffs,  and  the  Supreme  Court  decreed 
that  the  sums  so  found  by  tlie  Master  were  due  and  owing  by  the  Defendant  to  the 
Plaintiffs.  The  Defendant  being  resident  in  England,  and  out  of  [260]  the  juris- 
diction, and  having  no  one  to  represent  him  in  the  island,  had  no  notice  of  these 
proceedings,  and  could  take  no  steps  therefore  to  avert  them,  or  to  appeal  from  the 
decree  thus  made,  which  was  ex  parte. 

By  the  Charter  of  Justice  [Sept.  19,  1825  (Stat.  R.  and  0.  Rev.  iv.,  351,  360)  ]  and 
the  Rules  of  the  Supreme  Court  of  Newfoundland,  leave  to  appeal  from  any  judg- 
ment, decree,  order,  or  sentence,  must  be  applied  for  within  fourteen  days  after  the 
same  has  been  pronounced  ;  this  under  the  circumstances  was  impossible :  the  decree 
liaving  been  enrolled,  the  Plaintiffs  had  taken  steps  to  enforce  it  against  the  Defen- 
dant here,  by  commencing  actions  in  the  Court  of  Queen's  Bench  in  England,  to 
recover  two  several  sums  of  £8883  6s.  8d.,  being  the  sums  mentioned  in  the  Decree, 
as  due  from  him  to  them.  He  accordingly  presented  a  petition  to  Her  Majesty  in 
Council,  setting  forth  these  facts  and  circumstances,  and  the  proceedings  of  the 
Court  below,  and  prayed  that  he  might  be  at  liberty  to  prosecute  an  appeal  from  the 
original  Decree,  and  the  several  orders  and  proceedings  upon  whicli  the  same  was 
liased,  and  in  particular  that  the  order  for  taking  the  Bill  pro  confesso  against  him, 
might  be  reversed  and  set  aside  for  irregularity,  and  that  in  the  meanwhile  ali  pro- 
ceedings in  the  actions  in  the  Queen's  Bench  might  be  stayed  by  order  of  Her  Majesiy 
in  Council. 

*  Present :  The  Lord  President  (Lord  Wharncliffe),  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  tlie  Right  Hon.  Dr.  Lushington. 
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The  petition  was  supported  by  an  affidavit  of  the  facts  filed  by  tlie  petitioner. 

Mr.  Purvis,  Q.C.,  for  the  petitioner,  the  Appellant.  Mr.  Rolt,  for  the  Respon- 
dents. 

Their  lordships  granted  leave  to  appeal  from  the  [261]  order  for  taking  the  Bill 
pfo  confesso,  upon  the  terms  of  the  petitioner  giving  security  to  the  amount  of  the 
sums  declared  due  from  him,  and  prosecuting  the  appeal  with  due  diligence,  and 
ordered  him  to  pay  the  costs  of  this  application. 

By  an  Order  in  Council  confirming  the  report  of  the  Judicial  Committee,  leave 
was  given  to  the  petitioner  to  prosecute  his  appeal  from  the  final  order  of  6th  of 
June  1841,  upon  terms  of  lodging  his  case  within  three  months,  and  lodging  within 
thirty  days  from  the  date  of  the  Order  in  Council  the  certificates  of  recognizance 
to  Her  Majesty,  in  a  penalty  of  £18,100,  entered  into  jointly  and  severally  before 
one  of  the  Barons  of  Her  Majesty's  Court  of  E.xchequer,  by  two  or  more  securities  to 
be  approved  by  the  Clerk  in  Council,  conditionally  to  stand  and  abide  such  deter- 
mination and  order  as  might  be  made  on  the  said  appeal  (o). 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privt  Couucil,  6;  Practice,  a.  See 
Reteineyer  v.  OhcrmuUer,  1837,  1838,  2  Moo.  P.C.  93;  and  note  thereto  at  p. 
125.  The  conditions  of  appeal  from  Newfoundland  are  still  regulated  by  the 
Charter  of  Justice  of  Sejit.  19,  1825  (Stat.  R.  and  O.  Rev.  iv.,  pp.  351,  360),  made 
in  pursuance  of  5  Geo.  IV.,  c.  67,  s.  1.] 


[262]  ON  PETITION  FROM  THE  SUPREME  COURT  AT  THE 

MAURITIUS. 

WILLIAM  BIRD  m]\M,~Appenant ;  FRANCOISE  YiAJlM— Respondent  * 

[June  16,  1843].' 

Heard  Ex  parte. 

The  Supreme  Court  at  the  Mauritius  refused  to  allow  an  appeal  to  the  Queen  in 
Council,  from  a  definitive  sentence  in  a  suit  for  a  divorce  a  vinculo,  except 
upon  terms  of  giving  security  in  the  aggregate  sum  of  £1200  sterling,  for 
performance  of  the  Order  in  Council,  to  be  made  on  appeal,  and  the  costs 
incurred  thereby.  On  petition,  the  Judicial  Committee  allowed  the  appeal, 
fixing  the  security  at  £300. 

The  petitioner,  William  Bird  Hulm,  intermarried  with  tlie  Respondent,  Fran- 
foise  Hulm,  formerly  Laboulaye,  in  the  island  of  Mauritius,  in  the  year  1839.  Some 
time  afterwards,  and  during  the  absence  of  the  petitioner  from  the  island,  the 
Respondent  instituted  a  suit  in  the  Court  of  First  Instance,  and  obtained,  in  default, 
a  sentence  of  divorce  a  vinculo,  on  certain  allegations  of  personal  violence  charged 
to  have  been  exercised  by  the  petitioner  on  the  person  of  his  wife.  The  petitioner 
interposed  an  appeal  to  the  Supreme  Court  of  the  island.  This  Court  by  its 
definitive  sentence,  in  default,  confirmed  the  sentence  of  divorce  appealed  from.     The 

(a)  On  the  31st  May  1844,  a  demurrer  to  the  action  at  law  referred  to  in  the 
petition,  on  the  ground  that  it  was  not  maintainable,  being  upon  a  Decree  of  a 
foreign  Court  of  Equity,  was  overruled  by  the  Court  of  Queen's  Bench  {Henderson 
V.  Henderson,  6  Queen's  Bench  Reps.  288),  and  on  the  20th  of  July  1844,  a  demurrer 
for  want  of  Equity,  to  a  Bill  praying  for  an  injunction  against  proceeding  in  such 
action  was  allowed  {Henderson  v.  Henderson,  3  Hare's  Rep.  100).  The  appeal 
allowed  liy  tlie  Privy  Council  was  not  prosecuted. 

*  Present :  The  Lord  President  (Lord  Wharncliffe),  Lord  Brougham,  the  Vice- 
Chancellor  Kniglit  Bruce,  and  tiie  Bight  Hon.  Dr.  Lushington. 
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Court  of  appeal  in  coiifiriniiig  the  previous  judgment  by  default,  of  the  Court  of 
First  Instance,  nevertlieless  authorized  the  petitioner  to  appeal  to  Her  Majesty  in 
Council  against  the  said  several  sentence  of  divorce,  but  only  on  condition  of  the 
petitioner  giving  security  in  the  aggregate  sum  of  ,£1200  sterling,  that  is  to  say, 
£200  sterling  for  the  costs  of  appeal,  and  the  [263]  sum  of  £1000  sterling  as 
security  for  performance  of  the  Order  in  Council  to  be  made  on  appeal.  The 
petitioner  refused  to  comply  with  these  terms,  and  presented  a  petition  to  Her 
Majesty  in  Council,  praying  to  be  allowed  to  appeal  against  such  sentences,  upon 
giving  the  usual  security  for  costs  of  appeal. 

Mr.  Burge,  Q.C.,  in  support  of  the  Petition. — The  Court  below  did  not  deny  our 
right  to  appeal,  but  imposed  such  conditions  for  securities  as  we  could  not  give. 
The  Charter  of  Justice  of  the  Mauritius  (April  13,  1831;  Clark's  Col.  Law,  569) 
gives  the  subject  a  right  of  appeal  from  the  Cour  d'Appel,  in  the  island,  to  the 
tijueen  in  Council,  against  any  final  judgment,  sentence  or  decree  of  the  said  Court, 
or  against  any  rule  or  order  made  in  any  civil  suit  or  action,  having  the  effect  of 
a  final  or  definite  sentence  when  tlie  subject-matter  at  issue  amounts  to  £1000.  By 
the  same  Charter,  power  is  reserved  to  the  Crown  upon  special  petition  to  admit 
an  appeal  upon  such  terms  as  Her  Majesty  may  think  fit  to  prescribe.  No  provision 
is  made  in  the  Charter  or  Order  in  Council  for  an  appeal  from  a  sentence  a  vinculo. 
Such  a  sentence  was  never  contemplated.  Unless  we  are  admitted  under  the  reser- 
vation contained  in  the  Charter  empowering  the  Crown  to  admit  appeals  not  other- 
wise provided  for,  it  will  operate  as  a  denial  of  justice.  The  Courts  below  may 
impose  such  terms  as  may  amount  (as  in  this  case)  to  a  refusal.  [The  Right  Hon. 
Ur.  Lushingtou. — In  C'ambernon  v.  Eyroignard  (l  Knapp,  251),  their  lordshii>s 
held  that  the  Court  in  the  Mauritius  was  the  sole  judge  of  the  sufficiency  of  the 
security,  and  that  this  Court  had  no  jurisdiction  in  the  matter.]  That  case  was  a 
question  of  succession,  and  came  within  the  [264]  terms  of  the  Charter  ;  and  the 
question  there  was  not  as  to  the  amount,  but  as  to  the  sufficiency  of  the  security ;  that 
is,  the  bail  was  deemed  insufficient.  We  are  willing  to  give  such  reasonable  security 
as  your  lordships  may  think  fit  to  order. 

Lord  Brougham. — Their  Lordships  are  of  opinion  that  the  Charter  is  sufficiently 
comprehensive  to  admit  this  appeal.  The  consequence  of  not  allowing  this  appeal 
would  be,  to  give  the  Court  below  the  power  to  prevent  any  appeal  by  fixing  an 
exorbitant  amount  as  security  for  costs.  The  petitioner  will  be  let  in  on  terms  of 
giving  security  for  costs  below  and  here. 

By  an  Order  in  Council  made  on  the  petition,  it  was  ordered  ''  that  the  appeal 
from  the  said  sentence  should  be  allowed,  on  lodging  in  the  Council  Office  the  certi- 
ficate of  recognizance  to  Her  Majesty,  on  a  penalty  of  £300  sterling,  to  be  entered 
into  by  some  proper  person  (and  approved  by  the  Clerk  in  Council)  liefore  one  of 
the  Barons  of  the  Exchequer,  conditional  to  stand  and  abide  such  determination  as 
might  be  made  and  awarded  in  the  said  appeal,  as  well  as  the  costs  thereof." 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals  to  Privy  Council,  6  ■,Fractlc€,  m.  On 
point  (i.)  as  to  security,  cf.  A.-G.  of  Isle  of  Man  v.  Cowley,  1858-59,  12  Moo.  P.C. 
27;  In  re  A.-G.  of  Victoria,  1866,  3  Moo.  P.C.  (N.S.)  527;  and  Muhammad 
Ikram-wl-din  v.  Mussamat  Najiban,  1896,  L.R.  23  Ind.  App.  167  (where  the 
Judicial  Committee  granted  special  leave  to  appeal  from  the  High  Court  at 
Allahabad  without  security) ;  (ii.)  as  to  competency  of  appeal  under  the  Charter, 
see  D'Orliac  v.  D'Orliac,  1844,  i  Moo.  P.C.  374;  as  to  conditions  of  appeal  to 
Privy  Council  from  Mauritius,  see  Orders  in  Council  of  April  13,  1831,  and 
Deo.  12,  1894  {Mauritim  Laws  Rev.  I.,  97 ;  Stat.  R.  and  0.  1899,  Part  11.,  pp. 
1693,  1701).] 
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[265]        ox  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTER- 
BURY. 

JAMES  ILOTH,— Appellant;  MARY  GEl^GE,—Resj)ondent*  [February  21,  1844]. 

The  mere  circumstance  of  the  deceased  having  called  in  two  witnesses  "  to  sign 
a  paper  for  him,"  (which  they  did  in  his  presence,)  but  without  any  explana- 
tion of  the  nature  of  the  instrument  being  made  to  them,  or  the  witnesses 
being  able  to  see  if  any  signature  or  writing  was  upon  it  when  they  attested 
it:  Held  by  the  Judicial  Committee  of  tlie  Privy  Council,  affirming  the  judg- 
ment of  the  Prerogative  Court  not  to  amount  to  an  acknowledgment  of  the 
signature  by  the  deceased,  so  as  to  satisfy  the  provisions  of  1  Vic,  c.  26, 
sec.  9,  and  Probate  refused  to  such  paper. 

This  was  originally  a  cause  of  proving,  in  solemn  form,  a  holograph  instrument 
made  by  the  Rev.  Henry  Ma.sterman,  deceased,  purporting  and  intended  to  be  his 
last  Will  and  Testament.  The  paper  was  signed  by  him,  and  attested  by  three 
witnesses ;  the  attestation  clause  being  in  these  words,  "  Signed,  sealed  and  delivered 
in  the  presence  of  us,  Samuel  Hopkins,  Henry  Eaton,  and  John  Chaffy,  the  8th  of 
September  1841."  It  contained  various  bequests,  and  appointed  the  Appellant, 
James  Ilott,  and  Thomas  Balston,  executors. 

Upon  inspection  of  the  paper,  it  presented  the  appearance  of  the  signature  of  the 
deceased,  and  the  date  on  which  the  execution  took  place  having  been  written  with 
different  ink  from  the  body  of  the  Will,  and  in-[266]-serted  after  the  Will  was 
written  :  and  as  the  attestation  clause  did  not  show  upon  the  face  of  it  that  the 
provisions  of  1  Vic,  c  26,  s.  9,  had  been  sufficiently  complied  with,  the  subscribing 
witnesses  were  applied  to,  to  make  an  affidavit  in  the  form  required  by  the  practice 
of  the  Prerogative  Court,  to  supply  this  defect ;  they  declined,  however,  to  make 
such  affidavit,  whereupon  a  caveat  having  been  entered,  the  paper  was  propounded 
in  solemn  form  by  the  Appellant,  as  an  executor  named  therein,  and  opposed  by  the 
Respondent,  Mrs.  Genge,  whose  interest,  as  the  lawful  second  cousin,  and  next  of  kin 
of  the  deceased,  in  case  he  had  died  intestate,  was  admitted. 

The  first  article  of  the  allegation  pleaded  that  on  the  8th  day  of  September  the 
deceased,  at  about  four  o'clock  in  the  afternoon,  called  on  Samuel  Hopkins,  the 
parish  clerk  of  Milton  Abbas,  who  was  at  work  in  his  shop,  with  Henry  Eaton,  his 
son-in-law,  and  said,  "  I  want  to  hinder  you  two  for  a  short  time,  to  come  to  my 
house  to  sign  a  paper  for  me,"  or  to  that  very  effect;  upon  which  the  said  Samuel 
Hopkins  said,  "  We  will  come  immediately."  That  the  deceased  then  left,  and 
went  to  his  own  house.  That  Hopkins  and  Eaton  shortly  afterwards  went  to  the 
deceased's  house,  and  found  him  standing  at  his  writing  desk,  which  was  so  placed 
on  a  small  table  near  the  wall  that  his  back  was  turned  towards  them  as  they 
entered  the  room.  That  on  their  entering  the  room,  the  deceased  turned  round  and 
said,  "Well,  Mr.  Hopkins,  you  are  come:  I  want  you  to  sign  this  paper  for  me." 
The  deceased  then  turned  round  again  to  his  writing  desk,  and  still  standing  up, 
did  something  with  the  paper,  and  it  appeared  to  them,  from  his  attitude  and 
manner,  that  he  was  writing  upon  it.  That  after  [267]  a  short  interval,  during  whicii 
the  deceased  was  so  employed,  he  moved  the  paper  from  the  desk,  and  put  it  on  the 
table  on  which  the  desk  was  standing,  and  said,  pointing  with  his  finger  to  the 
bottom  thereof,  "  Sigii  your  names  here."  That  Hopkins  then  took  the  pen,  which 
was  in  the  ink  Ijottle,  and  which  apjiarently  the  deceased  had  been  just  using,  and 
signed  his  name  in  the  deceased's  presence,  and  in  the  presence  of  the  said  Eaton, 
and  Eaton  also  signed  his  name  in  the  presence  of  Ho])kins  and  of  the  deceased  ; 
but  that  the  upper  part  of  the  said  paper  was  so  folded  or  turned  down  as  to  conceal 
the  writing  on  the  concluding  part  thereof,  so  that  Hopkins  and  Eaton  could  not  see 
whether  or  no  there  was  any  signature  or  seal  to  it.     That  the  deceased,  on  the  same 


*  Present:  The  Lord  Chancellor  (Lord  Lyndhurst),  Lord  Brougham,  the  Lord 
Chief  Justice  of  the  Queen's  Bench  (Lord  Denman),  the  Lord  Chief  Baron  of  the 
Exchequer  (Lord  Abinger),  Lord  Campbell,  Mr.  Baron  Parke,  the  Vice-Chancellor 
Kniglit  Burce,  and  the  Right  Hon.  Dr.  Lushington. 
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afternoon,  called  on  John  Chaffey  at  the  Scliool  House,  and  requested  him  to  put 
his  name  to  the  paper,  under  those  of  Hopkins  and  Eaton,  which  he  accordingly 
did  ;  that  the  said  paper  was  again  so  folded  or  turned  down,  as  to  conceal  tho 
writing  on  the  concluding  part  thereof,  but  neither  Hopkins  nor  Eaton  were  present 
when  this  tiiird  person  signed. 

The  second  article  pleaded  the  handwriting. 

Tlie  depositions  of  the  subscribing  witnesses  were  taken,  and  they  were  also 
examined  upon  Interrogatories.  Hopkins,  in  his  deposition  respecting  the  signing 
of  the  paper  by  the  deceased,  stated  that  when  he  and  the  other  witness,  Eaton,  went 
into  the  room,  "  Tiie  deceased  was  standing  at  a  table  on  which  was  a  little  desk, 
his  back  to  us,  directly  opposite  the  door  at  which  we  entered.  He  was  doing  some- 
thing to  a  paper  which  was  before  him,  for  I  could  see  a  portion  of  it.  I  think  he 
w;is  folding  it.  It  was  at  that  table  and  desk  that  he  did  all  his  writings,  as  far  as 
I  [268]  knew;  there  he  used  to  be  sitting,  for  it  was  high  enough  for  that,  and  no 
more  But  at  the  time  of  which  I  am  speaking,  he  stood  leaning  forward.  I  am 
sure  he  was  doing  something  to  the  paper  before  him  ;  folding  it  I  think.  I  could 
not  swear  that  he  was  not  writing  ;  but  I  think  if  he  was  writing  (when  we  went  in) 
I  should  have  seen  and  remembered  his  putting  the  pen  into  the  little  glass  inkstand, 
iu  which  it  was  when  I  saw  it."  He  then  deposed  to  the  circumstances  attending 
the  signing  of  the  paper  by  himself  and  Eaton,  as  pleaded  in  the  allegation.  To  the 
interrogatory  jJut  to  him,  whether  the  deceased  made  use  of  a  pen  between  the  time 
he  (the  witness)  went  to  him  in  his  study,  and  that  of  his  subscribing  his  name,  he 
said,  "  I  cannot  swear  that  the  deceased  did  write  anything  at  all  in  my  presence 
on  the  occasion  deposed  of,  between  the  time  when  I  so  went  to  him  in  his  study  and 
of  my  subscribing  my  name  as  I  have  deposed.  If  he  did  write  anything,  I  do  not 
know  why  it  might  not  have  been  as  well  filling  up  the  date  as  signing  his  name." 

The  witness  Eaton  in  .his  deposition  stated,  "  We  went  into  Mr.  Masterman's 
house  the  back  way,  put  down  our  hats  on  the  kitchen  table,  and  went  on  to  his  study 
door  at  once,  because  he  had  wished  us  to  come  as  soon  as  possiI)le.  The  door  of 
that  room  was  open  :  Mr.  Masterman  was  standing  at  his  writing-desk  right  facing 
the  doorway,  so  he  had  his  back  to  us  as  we  entered.  The  writing-desk  itself  was, 
I  should  say,  a  foot  and  a  half  long,  and  about  fourteen  inches  wide,  the  length 
being  from  right  to  left  or  left  to  right,  and  the  desk  itself  stood  on  a  table  up  against 
the  wall :  I  had  often  seen  him  writing  at  that  desk  in  that  place.  He  commonly 
sat  to  write  ;  he  kept  [269]  but  one  chair  in  the  room,  and  in  it  he  used  to  sit  at  his 
desk  when  I  have  seen  him  writing.  He  was  a  tall  man,  and  had  to  stoop  if  he 
stood  to  do  anything  at  that  desk.  When  I  went  into  the  room  I  saw  nothing  but  his 
back;  I  could  not  tell  what  was  before  him  on  the  desk,  if  anything.  Apparently 
to  me,  he  was  leaning  over  the  desk  doing  something  to,  or  else  looking  at,  what 
was  on  it;  and  that  it  was  a  paper  that  was  on  it  was  shown  immediately  from  what 
followed.  We  had  but  just  entered  the  room,  when  Mr.  Masterman,  turning  half- 
round,  said,  '  Well,  Mr.  Hopkins,  you  are  come.'  My  father-in-law  said,  '  Yes.' 
'  Well,'  he  said,  '  I  want  you  and  Henry  to  sign  this  paper  for  rae.'  '  Certainly, 
sir,'  we  said.  Mr.  Masterman  then  stood  a  little  aside  to  allow  us  one  at  a  time  to 
come  to  the  table,  and  holding  a  folded  paper  so  covered  that  there  was  no  telling 
whether  there  was  anything  on  it  or  not ;  or  what  was  on  it,  I  .should  say,  for  doubtless 
there  was  something  on  it,  or  he  would  not  be  hiding  it  as  he  did.  He  pointed  to  my 
father-in-law,  where  he  should  write  his  name,  which  he  did  ;  and  then  the  same 
with  me.  It  was  close  under  where  the  upper  part  of  the  paper  folded  down  upon  '.t 
that  we  had  to  sign  our  names  as  we  did.  Mr.  Masterman  never  said  what  it  was 
we  were  signing." 

To  the  interrogatory  respecting  the  execution  of  the  paper  by  the  deceased,  the 
witness  said,  "  I  could  not  say  whether  he  (the  deceased)  was  writing  or  not,  from 
his  manner.  The  time  was  very  short,  and  I  do  not  know  how  I  can  give  a  truer 
account  of  what  was  done  than  as  I  have  deposed.  The  paper  in  question  was  not 
sealed  in  my  presence  or  delivered,  unless  what  I  have  deposed  to  was  delivery.  It 
does  seem  [270]  to  me  as  likely  that  the  paper  in  question  should  not  be  signed,  as 
that  it  was  not  sealed  in  my  presence." 

The  learned  Judge  of  the  Prerogative  Court  (Sir  Herbert  Jenner  Fust,)  (reported 
3  Curteis,  160)  by  his  decree,  pronounced  against  the  validity  of  the  testamentary 
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paper,  being  of  opinion,  under  the  circumstances  of  the  case,  that  the  signature 
was  not  acknowledged,  either  expressly  or  virtually,  within  the  meaning  of  the  Act 
of  Parliament,  in  the  presence  of  two  witnesses  present  at  the  same  time. 

Against  this  decision  the  present  appeal  was  brought.  The  Appellant  relying 
upon  the  following  reasons  as  the  grounds  of  appeal:  — 

First.  That,  under  all  the  circumstances  of  the  case,  it  was  to  be  presumed 
that  the  Will  was  signed  by  the  testator  in  the  presence  of  two  witnesses.     And, 

Secondly/.  That  the  testator  virtually  acknowledged  his  signature  in  the  presence 
of  two  witnesses. 

For  the  Respondent  it  was  contended  that  the  paper  was  not  executed  pursuant 
to  the  requirements  of  the  1st  Vic,  chap.  26,  sec.  9,  and  was  therefore  invalid. 

(June  24,  1843.*)     The  appeal  was  argued  in  the  first  instance  by 

Mr.  Wigram,  Q.C.,  and  Dr.  R.  Phillimore,  for  the  Appellant,  and  Dr.  Addams 
and  Mr.  Cleasby  for  the  Respondent. 

Their  lordships  afterwards  directed  the  case  to  be  re-argued  by  one  Counsel  on 
each  side.     Accordingly, 

[271]  Mr.  Wigram,  Q.C.,  argued  the  case  on  the  part  of  the  Appellant,  and  Dr. 
Addams  was  heard  for  the  Respondent. 

The  following  authorities  were  referred  to  in  the  course  of  the  argument:  upon 
the  question  of  acknowledgment  under  the  Statute  of  Frauds : — White  v.  The  British 
Museum  (6  Biug.  .310),  I'eate  v.  Oiigly  (Comyns,  Rep.  196);  and  upon  the  question 
raised,  namely,  the  presumption  that  the  Will  was  signed  by  the  deceased  in  the 
presence  of  witnesses,  M'Qaeen  v.  Farquhar  (II  Ves.  467),  Wright  v.  Wakeford 
(17  Ves.  454),  Talbot  v.  llodson  (7  Taunt.  251),  Bund  v.  SeaweU  (Burr.  1773),  Hands 
V.  James  (Comyns,  531),  Croft  v.  Pawlet  (2  Stra.  1109),  Shires  v.  Glascock  (Salk. 
688),  Newton  v.  Clarke  (2  Curt.  320),  Bhike  v.  Knight  (3  Curt.  547). 

The  Lord  Chancellor  [Lord  Lyndhurst]. — In  this  case  we  do  not  think  it  necessary 
to  decide  the  question  as  to  whether  or  not  the  instrument  was  signed  before  the 
witnesses  were  called  in ;  but,  assuming  that  it  was  signed  by  deceased  before  the 
witnesses  were  called  in,  we  are  of  opinion  that  the  mere  circum.stance  of  calling 
in  witnesses  to  sign,  without  giving  them  any  explanation  of  the  instrument  they 
are  signing,  does  not  amount  to  an  acknowledgment  of  the  signature  by  a  testator. 
We  are  all  of  opinion  that  the  instrument  was  not  signed  in  the  presence  of  the 
witnesses.  The  cases  which  have  been  referred  to  under  the  old  law,  we  think  do  not 
apply.  We  affirm  the  sentence  of  the  Court  below,  and  give  costs,  both  here  and 
below,  out  of  the  estate. 

[Mews'  Dig.  tit.  WILL. ;  IV.  Execution,  a.  2.  S.C.  below,  3  Curt.  160.  Adopted  in  Pear- 
son 7.  Pearson,  1871,  2  P.  and  D.  454  ;  Fischer  v.  Popham,  1875,  3  P.  and  D.  249 ; 
and  Daintree  and  Butcher  v.  Fasulo,  1888,  13  P.D.  70,  103;  and  see  Pascue  v. 
Smart,  1901,  17  T.  L.  R.  595.  See  also  Cooper  v.  Bockett,  1844-46,  4  Moo. 
P.O.  432.] 


[272]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

WILLIAM  BATCHELOR  BROWNLOW  and  Others,— Appellants ;  GEORGE  GAR- 
SON,  and  Others, — Respondents  t  [July  3,  1843]. 

Appeal   from  the  High   Court   of   Admiralty    not   prosecuted;    cause    remitted 
with  costs. 

This  was  originally  a  cau.se  of  damage  promoted  by  the  Respondents,  owners  of 

*  Present :  The  Lord  President  (Lord  Wliarncliffe),  Lord  Brougham,  Lord  Camp- 
bell, and  the  Right  Hon.  Dr.  Lushington. 

t  Present :    The  Lord  President  (Lord  Wliarncliffe),  Lord  Brougham,  Mr.  Baron 
Parke,  and  Mr.  Justice  Erskine. 
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the  ship  and  cargo,  and  the  master,  officers,  and  crew,  against  the  Appelhints,  tlie 
owners  of  the  steam  vessel  Gazelle. 

The  cause  was  heard  on  the  11th  of  December  1842,  before  the  Judge  of  the 
Admiralty  Court,  who  pronounced  for  the  damage,  and  condemned  the  owners  of 
the  Gazelle  and  the  Bail  in  costs. 

An  appeal  having  been  asserted,  and  the  usual  proceedings  taken  in  tliis  Court, 
the  cause  was  assigned  for  hearing  on  the  1st  of  June  1843. 

The  Proctor  for  the  Appellants  having,  however,  exhibited  a  proxy,  and  declared 
his  parties,  proceeded  no  furtlier  in  the  appeal. 

Dr.  Phillimore — Moved  their  lordships  to  remit  the  cause,  and  condemn  the 
Appellants  in  costs. 

Which  was  ordered  accordingly. 

[Mews'  Dig.  tit.  COLONY ;  III.  Appb.\ls  to  Privt  Council  ;  6.  Prartire.  n.  Bv  .s.  18 
of  the  Judicature  Act,  1873  (36  and  37  Vict.  c.  66),  and  s.  4  (3)  of  the  Judicature 
Act,  1891  (54  and  55  Vict.  c.  53),  tlie  juri.sdiction  of  the  Judicial  Committee 
upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was,  except  as  to 
Prize,  transferred  to  the  Court  of  Appeal.] 


[273]  ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  GIBRALTAR. 

In  the  matter  of  the  Petition  of  MILES  BARTON,  and  Others,  against  BARRON 

FIELD. 

The  Ship  WiNwicK  [Feb.   14,   1842,*  and  Nov.   27  and  28,  1843  f]- 

This  Court  will  not  visit  a  Judge  of  an  inferior  Court  with  the  penal  con- 
sequences of  an  attachment  for  contumacy  and  contempt,  for  disregarding  an 
Inhibition  unless  such  disobedience  is  wilful,  and  proceeded  from  improper 
motives  [4  Moo.  P.C.  283]. 

An  Inhibition  to  the  Judge  of  the  Vice-Admiralty  Court  at  Gibraltar,  inhibi'ing 
him  from  doing  anything  prejudicial  to  the  parties  Appellant  pending  an 
appeal,  is  not  to  be  disregarded  at  his  discretion,  although  he  may  e(  ncider 
that  he  is  acting  for  the  benefit  of  all  parties. 

Decree  for  a  sale  of  a  vessel  condemned,  after  appeal  asserted  and  Inhibition 
served  personally  on  the  Judge,  held  not  such  a  contempt,  under  the  circum- 
stances of  the  case,  as  to  entitle  the  owners  to  an  attachment  against  the 
Judge  for  costs  and  damages  incurred  thereby. 

This  was  an  application  for  an  attachment  against  Barron  Field,  Esquire,  the 
late  Judge  of  the  Vice-Admiralty  Court  at  Gibraltar,  for  contumacy  and  contempt, 
in  decreeing  the  sale  of  the  ship  Wiiiwic.k,  her  tackle,  etc.,  after  an  Inhibition  had 
issued  under  the  Seal  of  the  Judicial  Committee  of  the  Privy  Council,  inhibiting 
him,  pending  the  appeal,  from  doing  or  attempting  anything  to  the  prejudice  of 
the  parties  Appellants. | 

[274]  By  an  Order  in  Council  bearing  date  the  13th  of  July  1840  (ante  [Moo. 
P.C],  vol.  ii.  p.  34),  reversing  the  sentence  of  the  Court  below,  it  was,  among  other 
things,  ordered  that  the  Appellants  (the  owners  of  the  .ship  W inwick)  "  be  at  liberty 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushington. 

t  Present :  Lord  Cottinghani,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 

I  The  proceedings  which  gave  rise  to  this  application  are  reported  n/ite,  vol. 
ii.  [Moo.  P.C]  p.  19.  on  the  appeal  from  the  sentence  of  the  Vice-Admiralty  Court 
of  Gibraltar. 
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to  proceed  as  they  may  be  advised,  against  any  person  or  persons  wliom  it  may 
concern,  for  further  compensation  for  any  loss  they  may  have  sustained,  or  ex- 
penses they  may  have  incurred,  by  reason  of  the  sale  of  the  said  ship,  under  the 
authority  of  the  Court  below,  after  service  of  the  Inhibition  under  seal  of  this  Court." 

On  the  1-lth  of  May  1841,*  Miles  Barton  presented  a  petition  on  behalf  of  him- 
self and  the  other  owners  of  the  ship  W inunck,  praying  their  lordships  to  decree  a 
monition  against  the  Judge  of  the  Vice-Admiralty  Court  at  Gibraltar,  to  appear  and 
show  cause  why  he  should  not  pay  the  costs  and  damages  incurred  by  the  illegal 
sale  of  the  ship.  No  affidavits  were  filed  in  support  of  this  application  to  show 
that  any  damage  had  been  incuri'ed  by  the  sale  ol  the  ship. 

Dr.  NichoU  for  the  motion — Relied  on  the  Rules  and  Regulations  regarding  Ap- 
peals from  the  Vice-Admiralty  Courts  abroad,  made  in  pursuance  of  2  Will.  IV., 
c.  51, t  and  citfed  the  following  [275]  authorities:  The  case  of  the  Marahalsea  (10 
Coke  Rep.  76  a.);  Diet,  per  Lord  Stowell  (1  Add.  21);  The  Ship  William  (6  Rob. 
Adm.  Rep.  :!10);  T/ie  Dove  (18th  June  1796);  The  Nordiska  Wcmskcrpen  (27th 
March  1809.  Note. — In  the  cases  of  the  Dove  and  the  Nordiska  Wanskapen,  which 
were  produced  by  the  Registrar  of  the  Court,  a  monition  was  issued  against  the 
Judge,  Registrar,  and  Marshal  of  the  Vice-Admiralty  Court,  to  luring  in  the  sums 
they  had  respectively  received  as  costs,  and  which  had  been  disallowed  by  subsequent 
decree  and  taxation). 

The  Queen's  Advocate  (Sir  John  Dodson)  contra. 

Mr.  Baron  Parke. — There  ought  to  have  been  an  afiidavit  as  to  damages.  The 
application  ought  to  have  been  for  a  rule  to  show  [276]  cause  why  an  attachment 
should  not  issue,  and  the  present  petition  must  be  dismissed.  Their  lordships,  how- 
ever, think  that  leave  should  be  given  to  amend  the  petition,  and  to  make  a  fresh 
application. 

On  the  14th  of  February  1842, |  a  further  petition  was  presented  by  Miles  Barton, 
and  the  other  owners  of  the  ship,  praying  for  a  monition  against  the  Worshipful 
Barron  Field,  the  Judge  of  the  Admiralty  Court  of  Gibraltar,  to  appear  and  show 

*  Present:  Mr.  Baron  Parke,  Sir  Herbert  Jenner,  the  Right  Hon.  Dr.  Lushington, 
and  Mr.  Justice  Littledale. 

t  Tliese  Rules  being  printed  only  for  the  purpose  of  distribution  to  the  Vice- 
Admiralty  Courts,  and  not  generally  accessible,  are  here  inserted. 

"  All  appeals  from  decrees  of  the  Vice-Admiralty  Courts  are  to  be  asserted  by  a 
party  in  the  suit,  within  fifteen  days  after  the  date  of  the  decree,  which  is  to  be 
done  by  the  Proctor  declaring  the  same  in  Court,  and  a  minute  thereof  is  to  be 
entered  in  the  Assignation  Book;  and  the  party  must  also  give  bail  within  fifteen 
days  from  the  assertion  of  the  appeal,  in  the  sum  of  £100  sterling,  to  answer  the 
costs  of  such  appeal. 

"  In  all  cases  however  in  which  an  appeal  is  asserted,  except  respecting  slaves, 
the  Judge  may  proceed  to  carry  his  sentence  into  execution,  provided  the  party  in 
whose  favour  the  decree  has  been  made  give  bail  to  abide  the  event  of  the  appeal, 
by  two  sureties,  in  the  amount  of  the  value  of  the  property  or  subject  in  dispute, 
together  with  the  further  sum  of  £100  sterling,  to  answer  costs  in  the  event  of  the 
same  being  awarded  by  the  Superior  Court. 

"  The  party  appealing  having  complied  with  these  Regulations,  is  then  tO'  cause 
the  Judge  and  Registrar  to  be  served  with  an  inhibition  from  the  High  Court  of 
Admiralty,  restraining  them  from  further  proceeding  in  the  cause,  and  also  with 
a  monition  to  transmit  the  process. 

"  This  process  will  consist  of  a  fair  copy  of  the  proceedings  under  seal  of  the 
Vice-Adiuiralty  Court,  to  be  made  and  signed  by  the  Registrar,  at  the  expense  of 
the  party  ordering  the  same,  which  is  to  be  transmitted  to  the  Superior  Court,  pur- 
suant to  the  monition. 

"  The  proceeds,  if  in  Court  or  in  the  hands  of  any  individual,  must,  on  a  special 
monition  for  that  purpose  being  served,  be  remitted  to  the  Registrar  of  the  High 
Court  of  Admiralty,  or  Court  of  Appeal." 

I  Present:  Lord  Brougham,  Lord  Cain))bell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushington. 
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cause  why  he  should  not  be  attached  for  contumacy  and  contempt  for  decreeing  the 
sale  of  the  ship  W inirick,  after  havin<;'  been  perNonally  served  with  the  Inhiljitioii 
of  the  Judicial  Conunittee  of  the  I'rivy  Council,  inhiljiting  him  from  doing  any  act 
in  the  said  cause.  This  motion  was  su|)ported  by  the  affidavits  of  Robert  Cotcsworth, 
and  others,  from  which  it  appeared  that  the  alleged  damages,  occasioned  by  the  sale 
of  the  ship,  amounted  to  about  £1000. 

Mr.  S.  Martin  in  support  of  the  Petition. 

The  Queen's  Advocate  for  Mr.  Barron  Field,  the  Judge  of  the  Vice-Admiralty 
Court  of  Gibraltar. 

Lord  Campbell. — The  question  is,  wdiether  an  attachment  is  to  issue  against  the 
Judge, — whether  the  Judge  of  the  Vice-Admiralty  Court  sold  the  vessel  to  the  pre- 
judice of  the  party  ;  the  sale  being  in  violation  of  the  order  of  this  Court.  Their  Lord- 
ships think  there  is  good  ground  for  granting  a  rule  to  show  cause  why  he  [277] 
should  not  be  attached  for  decreeing  sale  after  the  Inhibition.  The  Judge  must 
deliver  his  Act  on  Petition,  the  first  session  of  next  term. 

The  Act  on  Petition  was  afterwards  brought  in  on  behalf  of  Mr.  Barron  Field, 
the  asserter  of  an  appeal ;  and  the  proceedings  therein,  after  setting  forth  the  circum- 
stances of  the  condemnation  of  the  vessel,  proceeded  to  state  that  on  the  8th  of 
February  1859,  an  affidavit  of  Thomas  Smith  of  Gibraltar,  a  ship-builder,  was  filed, 
as  to  the  perishable  state  and  condition  of  the  said  vessel,  and  wherein  he  deposed  that 
he  had  examined  the  said  vessel,  and  was  of  opinion,  that  since  he  had  appraised  the 
said  vessel  in  the  month  of  January  1838,  she  had  deteriorated  in  value  2000  dollars, 
the  natural  effect  of  the  lapse  of  time,  and  exposure  to  the  weather;  and  that  he  was 
of  opinion  that  a  further  exposure  to  the  weather,  during  the  then  ensuing  summer, 
would  very  considerably  decrease  her  value,  the  more  so  as  she  was  not  then  in  so  good 
a  condition  to  resist  the  effects  of  the  weather  as  when  he  last  examined  her.  That 
a  motion  was  thereupon  made  in  the  said  Vice-Admiralty  Court,  on  the  part  of  the 
Crown  and  seizor,  to  decree  the  vessel  to  he  sold  ;  whereupon  the  said  Barron  Field, 
the  Judge  aforesaid,  and  acting  as  such,  having  first  heard  Advocates  and  Proctors 
on  both  sides,  did  (for  the  reasons  contained  in  the  said  affidavit,  and  in  consideration 
of  the  constant  expense  of  two  ship-keepers  tO'  preserve  the  said  vessel,  in  addition  to 
the  incidental  expense  of  occasional  salvage  assistance  which  had  Ijeen  incurred,  and 
which  were  likely  to  recur  with  the  then  approaching  equinoctial  gales,  which  renders 
the  port  of  Gibraltar  very  dangerous  in  certain  winds,)  decree  a  com-[278]-mission  to 
issue  for  the  sale  of  the  said  vessel.  That,  in  pronouncing  such  decree,  the  said 
Barron  Field  never  contemplated  or  intended  any  act  in  contravention  of  the  In- 
hibition so  as  aforesaid  served  upon  him,  and  considered  (as  the  fact  was)  that  he  was 
not  doing  or  attempting  anything  to  the  prejudice  of  the  parties  Appellant,  or  their 
said  cause  of  ap])eal,  but  that  in  directing  the  vessel  to  be  sold,  he  was  conferring  a 
benefit  on  whomsoever  might  thereafter  be  entitled  to  the  proceeds  arising  from  the 
sale  thereof.  The  Act  then  set  forth  the  particulars  of  the  sale,  and  the  circumstance 
of  one  of  the  owners'  brothers,  a  partner  in  a  house  at  Liverpool,  being  the  purchaser, 
as  showing  collusion  between  the  parties,  and  the  subsequent  proceedings  taken  in  this 
Court,  and  insisted  that  the  said  Barron  Field,  the  Judge  of  the  said  Court,  in  decree- 
ing the  sale  of  the  vessel,  acted  with  perfect  good  faith  both  towards  the  owners  and 
seizors  of  the  vessel,  having  been  called  upon  to  exercise  his  judicial  functions  in  a 
case  of  necessity  and  emergency,  requiring  an  immediate  remedy  to  protect  all 
parties  in  the  cause  from  further  loss ;  and  he  humbly  submitted  that,  by  the  tenor 
of  the  Inhibition  served  upon  him,  he  was  not  precluded  from  exercising  in  such  a 
case  as  this,  a  fair  and  equitable  discretion  when  judicially  applied  to  by  either  of  the 
parties  in  the  cause. 

The  owners  replied  to  this  Act  on  Petition,  traversing  and  denying  the  facts  and 
inferences  therein  drawn,  and  denying  collusion  in  the  purchase  of  the  vessel,  and 
praying  and  insisting  that  the  Judge  might  be  condemned  in  all  costs  and  damages 
consequent  on  such  sale,  the  amount  thereof  to  be  referred  to  the  Registrar  and  Mer- 
chants, to  ascertain  and  report.  Both  parties  [279]  filed  affidavits  in  support  of  the 
various  allegations  and  statements  contained  in  the  Act  and  Reply. 

The  Queen's  Advocate,  (Sir  John  Dodson,)  Sir  Thomas  Wilde,"  and  Mr.  Edmund 
F.  Moore,  for  Mr.  Barron  Field. 

The  sale  of  the  vessel  was  warranted  and  requisite  under  tlie  circumstances  of 
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the  case,  and  the  decree  for  the  same  was  not  an  act  in  contempt  of  tlie  Inhibition 
of  this  Court.  It  was  never  intended  by  this  Court  that  the  Judge  of  the  Court  below 
should  be  proceeded  against  by  penal  process  for  the  exercise  of  his  discretion.  Even 
if  he  were,  under  the  circumstances,  liable  to  such  a  proceeding,  he  is  not  solely  liable, 
and  ought  not  to  be  proceeded  against  alone  ;  the  party  promoting  the  office  of  the 
Judge  is  the  responsible  party  in  the  suit,  and  if  any  one  is  liable  for  the  supposed 
damage  occasioned  by  the  sale  of  the  vessel,  he  is,  and  ought  at  least  to  have  been 
joined  with  the  Judge.  Clarke's  Praxis  in  Cuiiis  Ecdesiasticis,  tit.  265.  If,  under 
such  circumstances,  a  Judge  was  personallj'  liable,  he  could  never  safely  try  a  cause  of 
forfeiture  without  taking  a  bond  of  indemnity  from  the  party  promoting  his  office: 
that  is  the  practice  in  the  United  States.  Ross  v.  EittenJioiise  (2  Dallas's  Rep.  160). 
No  such  practice  prevails  here.  In  the  cases  of  the  Dove  [1  Add.  21]  and  the  Nordiska 
Warisknpeii  [4  Moo.  P.C.  275],  the  object  was  to  obtain  the  proceeds,  and  the  monition 
was  to  bring  them  in.  There  was  no  breach  of  the  Inhibition.  No  contempt  of  this 
Court  has  been  committed  by  the  Judge  below.  The  language  of  the  Inhibition  is, 
that  the  parties  inhibited  are  not  to  do  or  attempt  anything  [280]  to  the  prejudice 
of  the  Appellants  :  here  a  positive  benefit  has  been  done.  It  was  sliown  that  the  ship 
had  deteriorated  in  value,  had  incurred  salvage  expenses,  was  becoming  every  day 
less  valuable,  and  was  likely  at  the  approaching  equinoctial  gales  to  he,  entirely 
destroyed.  Was  the  Judge  of  the  Vice-Admiralty  Court  at  Gibraltar,  in  whose  custody 
the  vessel  was,  to  direct  the  parties  to  apply  to  this  Court  for  an  order  for  sale,  and 
to  wait  the  return  of  such  order?  The  mischief  anticipated  might  have  happened 
before  a  meeting  of  this  Court  took  place ;  and  who  could  so  properly  examine  the 
evidence  of  the  ship's  deterioration  as  the  Judge  of  the  Court  below? — it  was  his 
peculiar  duty.  The  circumstances  presented  a  case  of  necessity  and  emergency,  and 
left  him  no  alternative  but  the  exercise  of  a  discretionary  authority ;  for  that  he  is  not 
liable  to  an  attaclunent.  If  the  sale  had  been  ordered  before  service  of  the  Inhibition, 
no  question  of  its  propriety  could  be  raised,  but  the  proceeds,  the  res,  are  secured, 
and  that  satisfies  the  intent  of  the  Inhibition.  The  offence  conunitted  by  the  Judge, 
if  any,  is  an  Attentat,  Imt  there  are  no  articles  exhibited  agaimst  Mr.  Barron  Field 
for  an  Attentat,  and  they  could  not  be  supported,  since  they  must  charge,  and  the 
proof  must  be,  that  the  Judge's  act  was  wrongfully  innovated  or  attempted  pending 
the  appeal.  Lancellott,  2  pars,  c.  12,  lira.  6,  n.  27,  28;  and  see  1  Add.  Rep.  22,  23. 
The  proceeding  by  attachment  is  wholly  irregular,  and,  in  such  a  case  as  this,  unheard 
of.  The  affidavits  of  loss  occasioned  to  the  owners  by  reason  of  the  sale  at  Gibraltar 
are  not  satisfactory  ;  the  evidence  amounts  to  opinion  only,  is  contradicted,  and  there 
is  strong  ground  to  presume  collusion  between  the  owners  and  purchasers  of  the 
vessel.  The  Prize  Acts,  45  Geo.  III.,  [281]  c.  72,  s.  52,  expressly  provide  for  a  sale 
being  made,  notwithstanding  an  appeal  is  pending ;  and  accordingly  it  has  been  held, 
that  if  a  suit  be  commenced  between  a  captor  of  a  prize  and  a  claimant,  and  a  decree 
obtained  either  for  or  against  the  claimant,  on  giving  security  such  sentence  or 
decree  shall  be  put  in  execution  notwithstanding  any  appeal.  Tliompson  v.  Smith 
(1  Sid.  320:  and  see  2  Keble,  155). 

Mr.  Martin,  Q.C.,  and  Dr.  Bayford,  for  the  Owners. — The  proceeding  is  in  strict 
conformity  with  the  direction  of  this  Court.  By  the  original  judgment,  which  was  a 
reversal  of  the  decision  of  the  Court  below,  the  owners  were  to  be  at  liberty  to  proceed 
as  they  might  be  advised  against  any  person  or  persons  whom  it  might  concern,  for 
further  compensation  for  any  loss  sustained,  or  expenses  they  may  have  incurred,  by 
reason  of  the  sale  of  the  ship  under  the  autliority  of  the  Court  below,  after  service  of 
the  Inhibition  under  seal  of  this  Court.  It  is  clear  that  this  Court  thought  the  Judge 
of  the  Vice-Admiralty  Court  personally  liable  for  such  loss  and  damage,  and  accord- 
ingly a  monition  was  applied  for  against  the  Judge,  to  appear  and  show  cause  why  lie 
should  not  pay  the  costs  and  damage  incurred.  On  that  application  this  Court 
required  an  affidavit  of  damages  ;  this  we  supplied,  and  we  then  asked  for  a  rule  that 
Mr.  Barron  Field  might  show  cause  why  he  should  not  be  attached  for  contumacy 
and  contempt  for  decreeing  the  sale*  this  Court  granted  that  application,  and  we 
come  here  now  to  answer  the  Act  on  Petition  delivered  in  hj  the  Judge,  and  to  pray 
that  the  rule  may  be  made  ab.solute.  The  effect  of  the  service  of  an  Inhibit  ion  on  the 
Judge  is  the  same  [282]  as  the  service  of  a  notice  of  the  allowance  of  a  Writ  of  Error. 
The  Judge's  hands  are  from  that  instant  tied  ;  he  is,  as  far  as  the  cause  in  question  is 
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concerned,  functus  officio.  Cliichester  v.  Donegal  (1  Add.  Rep.  5,  21).  Inhibitions 
are  borrowed  from  the  Canon  Law,  they  were  not  known  to  the  Civil  Law,  and  arose 
out  of  the  disliuction  introduced  into  the  Canon  Law,  of  allowing  an  appeal  from  a 
grievance, — no  such  appeal  was  known  to  the  Civil  Law.  The  Inhibition  is  jiart  of  the 
appeal,  and  the  breach  of  it  is  a  grievance  of  which  we  complain  :  Corp.  Jur.  Civ.  Dig. 
.  29,  tit.  7  ;  Cod.  B.  VIII.  t.  62,  \.  :i ;  Aylitf's  Paragon,  p.  71,  73.  If  this  is  an  Attentat, 
the  wrongfulness  of  the  act  is  sufficiently  pleaded  in  our  reply  to  the  articles  exhilnted. 
Lancellott  de  Attentatis,  359.  In  the  Prize  Acts,  special  provision  is  made  for  allow- 
ing a.  sale  pending  an  appeal ;  such  exception  proves  the  general  rule. 

The  Right  Hon.  Dr.  Lusliington. — Several  questions  of  considerable  difficulty  and 
importance  have  been  discussed  in  the  course  of  the  argument  in  this  case,  but  their 
Lordships  are  of  opinion,  for  the  reason  which  I  am  aljout  to  state,  that  it  is  wholly 
unnecessary  for  them  to  enter  into  the  consideration  of  those  questions,  or  to  give  any 
opinion  upon  them. 

Tlie  point  upon  which  they  intend  to  decide  the  case  is  as  follows  :  — 

This  is  an  application,  charging  the  Judge  of  the  Vice-Admiralty  Court  at 
Gibraltar  with  having  committed  a  contempt,  in  directing  a  decree  of  sale  to  pass, 
of  the  vessel  Winwick,  after  he  had  been  served  with  an  Inhibition  issuing  under  the 
authority  of  this  Court. 

[283]  Now  we  do  not  oSer  any  opinion  upon  the  validity  of  the  Inhibition;  but, 
assuming  for  the  present,  that  the  Inhibition  was  fully  justified  in  law,  in  pursuance 
of  the  Act  of  Parliament,  and  the  practice  of  this  Court,  the  question  which  arises  is 
thi.s — whetlier  the  Judge  of  the  Vice-Admiralty  Court,  in  decreeing  a  sale,  was  wil- 
fully guilty  of  any  disobedience  of  the  appellate  authority. 

We  are  of  opinion  that  it  is  not  sufficient,  for  the  purpose  of  visiting  him  with  the 
penal  consequences  which  it  has  been  endeavoured  to  attach  upon  him,  that  he  may 
have  conuuitted  an  error  of  judgment.  We  think  it  must  be  proved  to  our  satis- 
faction, not  only  that  there  was  error,  but  that,  in  addition  to  there  being  error,  it 
was  wilful  error,  and  proceeded  from  corrupt  or  improper  motives. 

Now  having  considered  the  whole  of  these  proceedings,  we  have  come  to  the 
conclusion  that  no  such  culpability  attaches  to  this  Judge,  because  we  think  he  may 
have  acted  according  to  the  best  of  his  judgment  under  all  the  circumstances  of  the 
case;  he  had  to  form  an  opinion  as  to  the  true  effect  and  operation  of  the  Inhibition  : 
that  was  evidently  to  him  a  difficult  question  to  deal  with;  and  it  appearing  to  their 
lordships  that  there  w-as  no  wilful  culpability,  we  cannot  visit  him  with  the  conse- 
quences which  the  owners  seek  to  attach  upon  him  by  this  application. 

The  determination  of  their  lordships,  therefore,  is  to  refuse  the  application,  but 
without  costs. 

[Mews'  Dig.  tit.  CONTEMPT  OF  COURT,  2.  Particular  Contemnors.  S.C.  8  Jur. 
113.  See  note  to  Barton  v.  Rey,  1840,  2  Moo,  P.C.  at  p.  34.  As  to  appeals  to 
Judicial  Committee  from  Colonial  Courts  of  Admiralty,  see  Colonial  Courts  of 
Admiralty  Act,  1890  (53  and  54  Vict.  c.  27)  and  0.  in  C.  of  Dec.  11,  1865  (Stat. 
R.  and  O.,  Rev.  IV.  403).  From  the  rules  of  practice  in  Colonial  Courts  of  Ad- 
miralty, see  0.  in  C.  of  23  Aug.  1883  (Stat.  R.  and  0.,  Rev.  I.  631).  These  rules 
have  however  been  superseded  in  a  number  of  Courts  (for  list  up  to  Dec.  31,  1899, 
see  Pulling's  Index  to  Stat.  R.  and  0.,  3rd  ed.,  1899,  p.  106)  by  rules  made  by 
the  rule-making  authorities  of  such  Courts  and  confirmed  by  0.  in  C.  under  s.  7 
of  the  Colonial  Courts  of  Admiralty  Act,  1890.] 
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[284]  ON  APPEAL  FROM  THE  '.'ICE-ADMIRALTY  COURT  OF  SIERRA  LEONE. 
JAMES  LOGAN  AND  JOHN  MOCmE—Appemmts;  LIEUT.  GODOLPHIN  JAMES 
BURSLEM,  the  Officers  and  Crew  of  H.  M.  Ship  VIPER,  and  the  QUEEN,— 
Respondents*  [Nov.  28  and  29,  1842]. 

The  Ship  Guiana. 

The  5th  Geo.  IV.,  c.  11.'^,  sec.  29,  enacts  that  no  Appeals  shall  be  prosecuted  from 
any  sentence  of  any  Court  of  Admiralty  or  Vice-Admiralty  (with  tlie  exception 
of  the  Cape  of  Good  Hope  and  eastward  thereof)  unless  an  Inhibition  be 
applied  for  and  decreed  within  twelve  months  from  tlie  time  of  the  decree  or 
sentence  being  pronounced.  By  the  -Srd  and  4th  Wm.  IV.,  c.  41,  the  appellate 
jurisdiction  given  by  the  previous  Statute  to  the  High  Court  of  Admiralty 
was  vested  in  the  Judicial  Committee  of  the  Privy  Council ;  but  which  Court, 
from  its  constitution,  had  no  jurisdiction  over  the  Appeal  until  the  Petition 
of  Appeal  was  referred  to  thom  bv  tlie  Crown. 
The  Appellant  presented,  on  the  16th  of  July  1841,  a  petition  of  Appeal  from  a 
decree  of  condenmation  pronounced  on  the  12th  of  August  1840,  by  the  Vice- 
Admiralty  Court  of  Sierra  Leone,  against  a  vessel  engaged  in  the  Slave  Trade, 
contrary  to  the  provisions  of  the  5th  Geo.  IV.,  c.  113.  The  Appeal  was  not 
referred  by  Her  Majesty  to  the  Judicial  Committee  until  the  11th  of  August 
1841,  one  day  before  the  year  expired,  and  notice  of  such  reference  was  not 
given  by  the  Clerk  in  Council  until  the  13tli  of  the  same  month,  one  day  after 
the  twelve  months  had  expired,  when  the  Appellant  applied  for  and  obtained 
an  Inhibition.  On  protest  against  the  Appeal;  Held, — 
1st.  That  the  5th  Geo.  IV.,  c.  113,  was  incorporated  in  the  3rd  and  4th  Wm.  IV., 

c.  41  [4  Moo.  P.C.  294]. 
2nd.  That  the  Appellant  having  failed  to  procure,  in  compliance  with  the  29th 
section  of  the  5th  Geo.  IV.,  c.  113,  an  Inhibition  to  issue  within  twelve  months 
from  the  sentence,  was  liarred  his  Appeal ;  the  provisions  of  that  section  being 
imperative,  and  leaving  no  di.scretion  in  the  Court  to  relax  the  operation  of 
the  Act  [4  Moo.  P.C.  295]. 

This  was  originally  a  cause  instituted  in  the  Vice-Admiralty  Court  at  Sierra 
Leone,  on  behalf  of  Lieutenant  G.  J.  Bursleni,  the  Commander,  and  the  Officers  and 
Crew  of  Her  Majesty's  schooner  of  war  Viper,  and  our  Sovereign  Lady  the  Queen, 
against  the  said  brig  [285]  or  vessel  Guiana,  seized  by  Her  Majesty's  ship  of  war 
on  the  26th  of  March  1840,  together  with  her  tackle,  apparel,  furniture,  and  the  goods, 
wares,  and  merchandize  laden  on  board  her,  for  forfeiture  and  condemnation  and 
penalties;  by  reason  of  her  being  at  the  time  of  such  seizure  engaged  in  the  Slave 
IVade,  contrary  to  the  provisions  of  Stat.  5  Geo.  IV.,  c.  113. 

Proceedings  having  been  taken  against  the  said  vessel  on  the  12th  of  August  1840, 
the  Acting  Judge  and  Conunissary,  by  his  introductory  decree,  pronounced  the  said 
brig  Guiarui  to  have  been  at  the  time  of  the  seizure  thereof  engaged  in  the  SLave  Trade, 
contrary  to  the  provisions  of  the  above  Statute,  and  as  such,  subject  and  liable  to 
forfeiture  and  condemnation ;  and  condemned  the  said  brig,  her  tackle,  etc.,  as 
forfeited :  and  pronounced  that  the  shippers  of  the  goods,  wares  and  merchandize 
laden  on  board  tlie  said  brig,  were  liable  to  the  penalty  due  by  law,  that  is  to  say, 
double  the  value  of  the  said  goods,  wares,  and  merchandize,  and  that  the  said  goods, 
wares,  and  merchandize,  should  be  held  in  deposit  until  the  said  penalty  was  paid  : 
and  on  the  lOtli  day  of  the  same  month,  the  said  Acting  Judge  decreed;  that  the  cargo 
should  be  sold,  evidence  having  been  given  that  the  same  was  deteriorating  in  value. 

In  the  month  of  October  1840,  information  reached  the  owners  of  the  vessel  that 
she  had  been  condemned ;  but  in  consequence  of  delays  in  the  transmission  of  the 
process,  copies  of  the  proceedings  did  not  reach  this  country  until  the  20th  of  July 
1841.  "  

*  Present :  Lord  Campbell,  Sir  Herbert  Jenner  Fust,  the  Vice-Chancellor  Knight 
Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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In  the  meaiitiiiii.',  iuid  on  thu  IJUtli  uf  June  iSll,  an  [286]  Ap]jeul  I'runi  the  decree 
or  sentence  was  interposed  before  a  notary  and  witness  liy  the  Appellants'  Proctor, 
on  behalf  of  James  Logan  and  John  Moore,  the  owners  of  the  said  brig  Guiana:  as 
also  on  behalf  of  Manuel  Francisco  Topez  (a  Brazilian  subject),  the  owner  of  the 
cargo. 

On  the  16th  of  July  ISll,  the  Appeal,  together  with  the  usual  petition  to  Her 
Majesty  in  Council,  praying  that  the  same  might  be  referred  to  the  Judicial 
Conunittee,  was  lodged  in  the  registry  of  the  High  Court  of  Admiralty.  This 
petition  was  laid  before  the  Queen  in  Council  on  the  11th  of  August,  one  daj'  before 
the  expiration  of  the  year  from  the  date  of  the  sentence  or  decree  of  condemnation, 
and  referred  by  Her  Majesty  on  the  same  day  to  the  Judicial  Committee. 

Notice  of  such  reference  was  not,  however,  given  to  the  Appellants'  Proctor 
before  the  13th,  the  day  on  which  the  Registrar  of  the  Court  of  Admiralty  received 
intimation  thereof. 

In  the  meantime,  and  on  several  occasions  subsequent  to  the  16th  of  July,  when 
the  Appeal  and  Petition  had  been  lodged,  the  Appellants'  Proctor  attended  in  the 
registry  of  the  Court  of  Admiralty  and  Appeals,  and  requested  the  Registrar  to 
attend  before  some  Surrogate  to  the  Judicial  Committee  of  the  Privy  Council,  in 
order  that  the  usual  Inhibition  might  be  decreed  ;  but  the  Registrar  declined  to  do 
so,  on  the  ground  that,  until  the  Appeal  and  Petition  had  been  answered,  it  was  in- 
competent for  any  Surrogate  to  decree  an  InJiibition,  or  to  do  any  act  in 
furtherance  of  the  Appeal. 

In  consequence  of  this  refusal  on  the  part  of  the  Registrar,  and  no  notice  having 
been  given  of  the  reference  by  Her  Majesty  in  Council  until  the  1.3th  of  August, 
the  Inhiliition  could  not  be  decreed  until  more  than  twelve  months  had  elapsed 
from  the  date  of  the  Decree. 

See  now  7  and  8  Vict.  b.  69  s.  9.  An  order  in  council  is  annually  issued  refer- 
ring to  the  Judicial  Committee  all  appeals  on  which  petitions  may  be  presented  to 
H.  M.  in  Council  during  the   twelve  months  next  after  the  date  of  such  order.] 

[287]  By  the  29th  section  of  the  5th  Geo.  IV.,  o.  113,  it  is  provided,  "  that  no  appeals 
shall  be  prosecuted  from  any  decree  or  sentence  of  any  Court  of  Admiralty  or 
Vice-Admiralty,  touching  any  of  the  matters  provided  for  in  this  Act,  unless  the 
Inhibition  shall  be  applied  for  and  decreed  within  twelve  montlis  from  the  time 
when  such  decree  or  sentence  was  pronounced :  except  when  such  decree  or 
sentence  shall  be  passed  in  any  Vice-Admiralty  Court  at  the  Cape  of  Good  Hope, 
or  to  the  eastward  thereof,  in  which  case  eighteen  months  shall  be  allowed  for  the 
prosecution  of  the  said  appeal." 

By  3  and  4  Wm.  IV.,  o.  41,  s.  2,  "  all  appeals  or  applications  in  Prize  Suits,  and 
in  all  other  suits  or  proceedings  in  the  Court  of  Admiralty,  or  Vice-Admiralty 
Courts,  or  any  other  Court  in  the  plantations  in  America,  and  other  His  Majesty's 
dominions,  or  elsewhere  abroad,  which  may  now,  by  virtue  of  any  Law,  Statute, 
Commission,  or  Usage,  he  made  to  the  High  Court  of  Admiralty  in  England,  or 
to  the  Lords  Commissioner  in  Prize  Cases,  shall  be  made  to  His  Majesty  in  Council, 
and  not  to  the  said  High  Court  of  Admiralty  in  England,  or  to  such  Commissioners 
as  aforesaid;  and  such  appeals  shall  be  made  in  the  same  manner  and  form,  and 
within  such  time,  wherein  such  appeal  might,  if  this  Act  had  not  been  passed, 
have  been  made  to  the  said  High  Court  of  Admiralty  or  to  the  Lords  Commissioners 
in  Prize  Cases  respectively ;  and  all  Laws  or  Statutes  now  in  force  with  respect 
to  any  such  appeals  or  applications  shall  apply  to  any  appeals  to  be  made  in  pursu- 
ance of  this  Act  to  His  Majesty  in  Council." 

By  sec.  20,  it  is  enacted,  "  That  all  appeals  to  His  Majesty  in  Council  shall 
be  made  within  such  times,  [288]  respectively,  within  which  the  same  may  now 
be  made,  where  such  time  shall  be  fixed  by  any  law  or  usage ;  and  where  no  such  law 
or  usage  shall  exist,  then  within  such  time  as  shall  be  ordered  tiy  His  Majesty  in 
Council  :  and  that,  subject  to  any  right  subsisting  under  any  charter  or  con- 
stitution of  any  colony  or  plantation,  it  shall  be  lawful  for  His  Majesty  in  Council 
to  alter  any  usage  as  to  the  time  of  making  appeals,  and  to  make  any  order  respect- 
ing the  time  of  appealing  to  His  Majesty  in  Council. 

By  the  Orders  in  Council  of  the  9th  of  Decemlier  1833,  made  under  the  general 
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power  of  this  Act  by  His  Majesty  in  Council,  for  the  more  convenient  conducting 
of  appeals  and  applications  in  Prize  Suits,  and  in  all  other  suits  or  proceedings 
in  the  Court  of  Admiralty  or  Yice-Admiralty,  it  was  ordered  and  directed,  "  That 
all  such  appeals,  applications,  suits,  or  complaints  in  the  nature  of  appeals  as 
aforesaid,  shall  be  conducted  in  the  same  manner  and  form,  and  by  the  same  persons 
and  officers,  as  the  same  might  have. been  conducted  if  such  appeals,  applications, 
suits,  or  complaints  in  the  nature  of  appeals,  had  been  made  as  heretofore  to  the 
said  High  Court  of  Admiralty,  the  said  High  Court  of  Delegates,  or  to  the  said 
Lords  Commissioners  in  Prize  Cases  respectively." 

And  it  was  further  ordered  and  directed,  "  That  it  shall  and  may  be  lawful 
for  any  four  or  more  of  the  members  of  the  said  Judicial  Committee  of  His  Majesty's 
Privy  Council  to  appoint  such  of  the  Advocates  of  the  Arches  Court  of  Canterbury, 
and  of  the  said  High  Court  of  Admiralty  (as  now  are,  or  hereafter  shall  be,  duly  and 
lawfully  admitted  Surrogates  of  such  Court  respectively),  to  be  Surrogates  of  the 
said  Judicial  Committee  of  His  Majesty's  [289]  Privj^  Council,  and  that  it  shall  and 
may  be  lawful  for  such  Surrogates  or  any  one  or  more  of  them  who  shall  be  so 
appointed  as  aforesaid,  in  all  such  appeals,  applications,  suits,  or  complaints  in  the 
nature  of  appeals  as  aforesaid,  t-o  administer  such  oaths  or  affirmations,  and 
to  do  and  perform  all  such  other  acts,  matters,  and  things,  and  to  make  all  such  orders 
for  the  forwarding  the  said  appeals,  applications,  and  acts,  or  complaints  in  the 
nature  of  appeals,  in  their  usual  stages,  preparatory  to  the  final  hearing  thereof 
by  the  said  Judicial  Committee,  as  shall  be  found  necessary,  or  have  heretofore  been 
done  and  performed  or  made  by  the  Surrogate  of  tlifi  said  Arches  Court  of  Canter- 
bury, and  of  the  said  High  Court  of  Admiralty,  in  cases  of  appeal,  applications, 
suits,  or  complaints  in  the  nature  of  appeal,  made  and  presented  to  such  Court  re- 
spectively, or  by  the  Surrogates  of  the  said  Lords  Commissioners  in  Prize  Cases  in 
appeals,  applications,  suits,  or  complaints  in  the  nature  of  appeal,  made  and  pre- 
sented before  the  said  Lords  Commissioners." 

And  it  was  further  ordered,  "  That  upon  any  appeal,  application,  suit,  or  com- 
plaint in  the  nature  of  appeal,  as  aforesaid,  being  entered  in  the  registry  of  the  High 
Court  of  Admiralty  and  Appeals,  a  jsetition  by  or  on  behalf  of  the  Appellants  shall 
forthwith  be  presented  to  His  Majesty  in  Council,  praying  that  the  said  petition  and 
appeal  may  be  referred  to  the  Judicial  Committee  of  the  Privy  Council,  to  hear  the 
same,  and  to  report  their  opinion  thereupon  to.  His  Majesty  in  Council,  and  upon 
such  reference  having  been  made,  notice  thereof  shall  be  forthwith  transferred 
to  the  registry  aforesaid  "  (see  these  Orders,  2  Knappi  P.C.  Cases,  sx.). 

[290]  On  the  •3rd  of  September  1841,  the  usual  InhiViition.  Citation,  and  Monition, 
were  decreed,  to  which  the  Respondents  appeared  under  protest  on  the  21.st  of 
April  1842,  and  a  Proctor  was  assigned  to  bring  in  his  Act  thereon. 

Accordingly,  on  the  27th  of  April,  the  Act  on  Protest  was  brought  in  by  the 
Respondents'  Proctor,  setting  forth  the  circumstances  of  the  seizure  and  condemna- 
tion of  the  vessel  for  breach  of  the  Act,  5  Geo.  IV.,  c.  113,  and  the  clause  therein 
limiting  the  time  of  appeal,  and  submitting  that,  inasmuch  as  the  sentence  of  con- 
demnation was  a  sentence  of  a  Court  of  Vice-Admiralty,  neither  at  nor  eastward 
of  the  Cape  of  Good  Hope,  and  the  Lihibition  served  was  not  decreed  within  twelve 
months  of  the  sentence ;  by  the  express  words  of  the  Act,  no  appeal  could  be 
prosecuted  therefrom. 

To  this  the  Proctor  on  behalf  of  the  Appellants  replied,  admitting  the  seizure 
as  set  forth  in  the  Act  on  Protest  of  the  Respondents,  and  the  circumstances  and 
date  of  the  sentence  of  condemnation,  but  submitted  that  the  Inhibition  was  applied 
for  twenty-six  days  within  the  period  prescribed  by  the  29th  section  of  the  5th 
Geo.  IV.,  c.  113,  and  alleged  that  he  was  prevented  from  obtaining  a  decree  for  the 
issue  of  the  said  Inhibition  within  the  time  limited  by  the  Statute,  by  invincible 
necessity,  and  by  the  impossibility  of  being  able  to  compel  Her  Majesty  to  convene 
a  meeting  of  Her  Most  Honouralde  Privy  Council,  inasnmch  as  from  the  altered 
state  of  the  law  subsequent  to  the  passing  of  the  5th  Geo.  IV.,  c.  113,  it  is  now  only 
after  a  reference  emanating  from  Her  Majesty  in  Council,  to  the  Judicial  Committee 
of  the  said  Privy  Council,  that  any  Inhibition  could  be  decreed  in  any  cause  of 
appeal  from  any  sentence  of  a  Vice-Admiralty  Court  :  and  he  [291]  alleged  that 
at  the  time  of  the  passing  of  the  said  Statute,  5  Geo.  IV.,  c.  113,  the  High  Court 
of  Admiralty  was  the  appellate  jurisdiction  from  all  Vice-Admiralty  Courts;  and 
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it  was  competent  for  any  Proctor  exercent  in  the  High  Court  of  Adiiiiralty, 
to  attend  on.  any  day  prior  to  the  expiration  of  the  twelve  montlis  from  the  date 
of  the  decree  intended  to  be  appealed  from,  l)efore  one  of  the  Advocates  of  the 
Civil  Law,  who  are  Surrogates  of  the  Judge  of  tlie  High  Court  of  Admiralty,  to 
pray  the  usual  Inhibition,  whicii  would  then  have  been  decreed  and  issued  as  of 
course;  but  that  when  the  apjjellate  jurisdiction  of  the  High  Court  of  Admiralty 
became  transferred  by  2  and  .'i  Wm.  IV.,  c.  91,  and  ■'?  and  4  Wm.  IV.,  c.  41,  to 
Her  Majesty  in  Council,  it  became  essential,  in  the  first  instance,  to  petition  Her 
Majesty  in  Council  to  refer  the  appeal  to  the  Judicial  Coimiiittee  of  the  said  Privy 
Council;  and  it  has  been  and  is  still  maintained  by  the  Registrar  of  the  High 
Court  of  Admiralty  and  of  the  Appeals,  tliat  until  such  petition  and  appeal  are 
referred  to  tlie  Judicial  Committee  as  aforesaid,  no  advocate  has  power,  as  Surrogate 
of  the  Judicial  Committee,  or  otherwise,  to  decree  an  Inhibition,  or  to  do  any  act 
in  any  cause  of  appeal  so  referred  as  aforesaid  ;  and  that  it  is  recited  in  all  such 
Inhibitions,  that  the  appeal  and  Inhibition  have  been  so  referred ;  and  after  set- 
ting forth  the  particulars  of  his  requesting  the  Registrar  to  attend  with  him  before 
a  Surrogate,  in  order  to  obtain  the  prohibition,  and  his  refusal,  he  alleged  "  that 
he  had  complied  with  the  provisions  of  the  said  Statute  of  5  Geo.  IV.,  c.  113,  to  the 
utmost  of  his  power,  and  liad  advanced  cy-pres  to  an  exact  compliance  with  them, 
and  that  he  was  only  prevented  by  imperious  necessity,  and  a  delay  originating 
in  the  highest  quarter,  which  he  could  not  control,  from  [292]  fulfilling  them  to  their 
technical  and  literal  extent;  and  he  humbly  submitted  that  even  in  the  administra- 
tion of  the  most  unbending  laws,  no  one  is  held  to  the  fulfilment  of  an  impossibility." 

Dr.  Addams  and  Mr.  Butt,  for  the  Respondents,*  relied,  in  support  of  the 
Protest  against  the  right  of  appeal,  on  the  29th  section  of  the  5th  Geo.  IV.,  c.  113, 
and  insisted  that  the  Inhibition  not  having  been  applied  for  and  decreed  within 
twelve  months  from  the  time  when  the  decree  or  sentence  of  condemnation  was  pro- 
nounced, the  appeal  interposed  could  not  be  prosecuted,  and  must  be  dismissed  with 
costs. 

Mr.  Burge,  Q.C.,  and  Dr.  Phillimore,  for  the  Appellants,  contended  that  the 
application  for  the  Inhibition  within  the  time  limited  by  the  Statute,  though  the 
same  was  not  decreed,  was,  under  the  circumstances,  and  in  consequence  of  the 
provisions  of  the  Statutes  2  and  3  Wm.  IV.,  c.  92,  and  3  and  4  Wm.  IV.,  c.  41,  a 
sufficient  requisition  with  the  terms  of  the  29th  sec.  of  5  Geo.  IV.,  c.  113.  They  in- 
sisted also  that  neither  the  seizor  or  the  Crown  could  be  heard  upon  the  Protest. 
They  cited  Bay  v.  Savage  (Hob.  87),  the  City  of  London  v.  Wood  (12  Mod.  669; 
Plow.  Com.  176),  Dr.  Bonham's  Case  (8  Coke  Rep.  107),  Muter  v.  Chipcliasa  (1  Moore 
P.C.  Cases,  1). 

[293]  Lord  Campbell  (29th  Nov.  1842).— This  cause  originated  in  the  Vice- 
Admiralty  Court  of  Sierra  Leone.  It  was  a  proceeding  for  the  condemnation  of 
the  ship  Guiana,  by  reason  of  an  alleged  infraction  of  the  Slave  Trade  Act.  On  the 
12th  of  August  1840,  a  decree  was  made  Ity  that  Court,  pronouncing  that  there 
had  been  such  infraction,  and  decreeing  that  the  ship,  her  tackle,  apparel  and 
furniture  were  forfeited  ;  and  that  certain  penalties  were  incurred  hj  the  owners 
of  the  cargo.  Against  that  decree  there  has  been  an  appeal,  which  is  now  before  us, 
by  the  owners  of  the  ship.  Information  of  this  decree  or  sentence  was  received 
by  the  owners  of  the  ship  in  the  month  of  October  1840,  and  they  took  no  judicial 
step  until  the  16th  of  July  1841,  when  they  lodged  an  apj^eal  in  the  Admiralty  Court, 
and  a  Petition  under  the  Privy  Council  Act,  praying  that  it  might  be  referred  to 
the  Judicial  Committee.  There  wa"  no  answer  received  to  that  petition  until  the 
13th  of  August,  one  day  after  the  year  expired,  the  answer  being  dated  the  11th 
of  August,  the  day  before  it  expired.  On  the  3rd  of  September  1841,  an 
Inhibition  was  decreed  and  issued;  but  between  the  16th  of  July  and  the  11th 
of  August  there  had  been  several  applications  made  for  the  purpose  of  obtaining 

*  The  Respondents'  Counsel,  being  for  the  Protest,  claimed  and  were  allowed 
to  begin,  according  to  the  practice  of  the  Court  of  Admiralty.  Their  Lordships, 
however,  remarked  that  such  allowance  was  not  to  be  drawn  iiito  a  precedent,  as  it 
was  against  the  practice  uniformly  oliserved  in  this  Court. 
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the  Inhibit  ion.     The  question  is,  whether,  under  these  circumstances,  this  Appeal 
can  be  prosecuted. 

It  is  contended  on  the  part  of  the  seizors  of  the  ship,  that  the  Appeal  cannot  be 
prosecuted.  We  may  at  once  dispose  of  one  olijection  that  is  made  on  the  part 
of  the  Appellants,  namely,  that  the  seizors  or  the  Crown  cannot  be  heard.  Tlieir 
Lordships  are  clearly  of  opinion,  that,  according  to  the  principle  of  decided  [294] 
cases,  the  seizors  have  a  right  to  be  heard,  and  to  make  any  objection  which  the 
law  affords  them,  to  the  Appeal  being  prosecuted.  The  question  then  is,  whether 
the  claimants  of  the  ship  have  a  right  to  prosecute  this  Appeal ;  and  that  depends 
upon  the  construction  of  two  Acts  of  Parliament,  and  of  certain  Orders  in  Council. 
The  first  Act  of  Parliament  is  the  5th  of  Geo.  IV.,  c.  113,  s.  29,  which  enacts,  "  that 
no  Appeals  shall  be  prosecuted  from  any  decree  or  sentence  of  any  Court  of  Admiralty 
or  Vice-Admiralty,  touching  any  of  the  matters  provided  for  in  this  Act,  unless 
the  Inhibition  shall  be  applied  for  and  decreed  within  twelve  months  from  the 
time  when  such  decree  or  sentence  was  pronounced,  except,  etc."  And  so  the  law 
stood  until  the  Act  was  passed  constituting  this  tribunal,  the  Judicial  Committee 
of  the  Pri\-y  Council. 

By  the  2nd  section  of  the  3rd  and  4th  Wm.  IV.,  c.  41,  it  is  enacted  [the  learned 
Judge  here  read  the  section  (Ante,  [4  Moo.  P.C]  p.  287)].  So  that  the  5th  of  Geo. 
IV.,  c.  113,  is  to  be  considered  as  incorporated  in  the  3rd  and  4th  Wm.  IV.,  c.  41. 
Then,  according  to  the  power  vested  in  the  Privy  Council,  there  are  certain 
Orders  made  to  regulate  the  mode  in  which  Appeals  shall  be  prosecuted,  whereby, 
in  such  Appeals  as  this,  it  is  ordered  that  there  shall  be  a  petition  lodged  in  the 
place  where  the  Court  of  Admiralty  is  held,  and  a  petition  to  the  Sovereign,  praying 
that  the  case  may  be  referred  to  the  Judicial  Conmiittee.  Now  upon  these  Acts  of 
Parliament,  and  Orders,  the  cpiestion  arises  whether,  there  having  been  no  Inhibition 
decreed  until  the  3rd  of  SeptemVier  1S41,  the  Appeal  can  be  prosecuted. 

It  is  first  said  that  this  is  a  case  in  which  we  have  a  discretion — that  on  account 
of  the  great  hardship  [295]  arising  to  the  parties,  if  that  construction  is  to  be  put 
upon  the  Acts  of  Parliament,  there  is  a  discretion  vested  in  the  Judicial  Committee, 
to  relax  the  operation  of  this  Act  of  Parliament,  the  5th  Geo.  IV.,  c.  113.  In  this 
particular  instance,  their  lordships  are  clearly  of  opinion  that  they  have  no  such 
discretiou  ;  that  the)'  are  imperatively  bound,  by  the  express  words  of  the  Act ;  that 
they  can  only  construe  them ;  and  that  when  they  have  arrived  at  what  they 
■consider  a  just  construction  of  them,  whatever  the  effect  may  be,  that  must  take  place. 
Indeed,  it  was  probably  with  a  view  to  take  away  that  discretion  from  the  Court, 
and  to  obviate  the  numerous  applications  which  formerly  were  made,  that  this 
enactment  was  introduced  into  the  Act,  that  in  no  case  shall  the  appeal  be  pro- 
secuted, "  unless  the  Inhibition  shall  be  applied  for  and  decreed  within  twelve  months 
from  the  time  when  such  decree  or  .sentence  was  pronounced.''  That  took  away  all 
discretion  ;  and  unless  the  conditions  in  every  case  to  which  that  Act  applies  have  been 
performed,  the  Court  has  no  jurisdiction  to  hear  the  appeal. 

What,  then,  is  the  true  construction  to  be  put  upon  this  Act  of  Parliament, 
coupled  with  that  which  follows,  the  3rd  and  4tli  of  Will.  IV.,  c.  41?  Their  lord- 
ships are  of  opinion,  that  unless  the  Inhibition  be  Iwth  applied  for  and  decreed 
within  twelve  months  from  the  time  when  the  decree  and  sentence  was  pronounced, 
the  appeal  cannot  be  prosecuted ;  and  their  lordships  are  of  opinion,  that  this  is 
a  case  to  which  that  enactment  does  applj-,  and  that  the  Inhibition  must  be  cou- 
sidei-ed  as  not  obtained  until  after  the  expiration  of  twelve  montlis.  Indeed,  that 
is  broadly  admitted  on  the  part  of  the  Appellants,  because  that  [296]  which  is 
stated  by  their  Proctor,  in  their  Act  on  Protest,  is,  "  that  he  was  prevented  from 
obtaining  the  said  Inhibition  within  the  time  limited  by  the  said  Statute,  by 
invincible  necessity."  He  admits  that  he  was  prevented  from  obtaining  it,  and  he 
says  it  was  by  invincible  necessity;  but  he  admits  that  the  Inhibiton  was  not 
decreed  in  this  cause  till  the  3rd  of  September.  Then,  if  it  is  necessary  that  the 
Inhibition  should  lie  decreed  on  or  before  the  Tith  of  August  1841,  the  appeal 
cannot  be  prosecuted. 

Was  it  therefore  necessary  tliat  the  Iiihiliition  should  be  procured  on  the  12th 
of  August  1841 'f  Such  is  clearly  tlie  literal  and  grammatical  construction  of  the 
words,  "  unless  the  Inliibiti(jn  shall  be  ap|)lied  for  and  decreed  within  twelve  months 
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from  tlif  time  when  such  decree  or  sentence  was  pronounced."  Their  Lordships 
would  have  been  most  happy  if  any  construction  could  have  been  put  upon  this 
Act  of  Parliament,  so  as  to  allow  this  apjieal  to  be  prosecuted,  but  they  have  no 
power  to  disj)ense  with  the  enactment  of  the  Legislature. 

As  to  what  has  lieen  said  of  an  Act  of  Parliament  not  binding  if  it  is  contrary  to 
reason,  that  can  receive  no  countenance  from  any  Court  of  Justice  whatever.  A 
Court  of  Justice  cannot  set  itself  above  the  Lej^'islature.  It  must  suppose,  that  what 
the  Legislatuie  has  enacted  is  reasonable;  and  all,  therefore,  that  we  can  do,  is  to 
try  to  find  out  what  the  Legislature  intended.  If  a  literal  translation  or  con.struc- 
tion  of  tiie  words  would  lead  to  an  injustice  and  absurdity,  another  construction 
possibly  might  be  put  upon  them,  but  still  it  is  a  question  of  construction,  and  there 
is  no  power  of  dispensation  from  tiie  words  used. 

There  have  l)een  several  suggestions  thrown  out,  all  [297]  deserving  great  con- 
sideration, as  to  how  we  could  construe  this  section  of  the  Act  of  Parliament,  and 
still  admit  tlie  appeal.  First,  it  has  been  suggested,  that  instead  of  "  the  Inhibition 
shall  be  applied  for  and  decreed  within  tw-elve  months,"  it  might  be,  "  or  decreed 
within  twelve  months;  "  but  it  seems  to  us,  that  that  construction  would  be  using  an 
unwarrantable  liberty  with  the  language  which  the  Legislature  has  employed  ;  and 
that,  in  fact,  it  would  be  putting  out  of  the  Act  of  Parliament,  entirely,  these  words, 
"  and  decreed  within  twelve  months,"  because  then  the  same  construction  would  lie 
put  upon  that  enactment  as  if  the  words  only  were  "  if  the  Inhibition  shall  be  applied 
for  within  twelve  months  ;"  because  they  are  not  two  separate,  independent  acts,  one 
of  which  may  take  place  without  the  other — applying  for  and  obtaining  the  Inhibi- 
tion,the  Inhibition  cannot  be  obtained  unless  it  is  applied  for  ;  therefore,  if  you  were 
to  stiy  "  or  decreed  within  twelve  months,"  it  would  be  really  striking  out,  which 
we  have  no  authority  to  do,  the  words  "  and  decreed,"  from  the  Act  of  Parliament. 

Then,  it  has  been  suggested  whether  you  might  not  use  the  words,  "  unless  the 
Inhibition  shall  be  applied  for  and  decreed,"  where  it  is  possible.  But  the  Legisla- 
ture has  always  supposed  that  it  would  be  a  possibility  that  this  should  be  done; 
and  we  think  that  in  putting  such  a  construction  on  the  enactment,  we  should  be 
interpolating  words  without  any  authority  whatsoever. 

It  has  been  said,  that  you  might  refer  the  application  of  such  a  clause  to  the 
case  where  there  has  been  a  Court  called  into  existence,  which  might  grant  the 
Inhibition  ;  and  that  the  year  should  date,  not  from  the  decree,  but  from  the  time 
that  tlie  Court  has  been  [298]  called  into  existence,  which  could  grant  the  Inhibition  ; 
but  then  the  Act  of  Parliament  is,  "'  unless  the  Inhibition  shall  be  applied  for  and 
decreed  within  twelve  months  from  the  time  when  such  decree  or  sentence  was  pro- 
nounced." Now  there  is  scarcely  any  case  in  which  there  could  be  a  Court  capable 
of  granting  an  Inhibition  immediately  after  the  sentence  had  been  pronounced, 
certainly  there  are  many  cases  in  which  no  such  Court  could  exist.  With  regard 
to  what  took  place  before  the  Judicial  Committee  Act  passed,  where  there  was  an 
appeal  from  the  High  Court  of  Admiralty  to  the  Court  of  Delegates,  it  must  have 
been  at  least  some  days,  or  weeks,  or  months,  before  there  could  have  been  a  petition 
presented  to  the  Crown  for  a  Commission  of  Delegates,  and  the  Commission  executed 
and  accepted  by  those  to  w^hom  it  was  addressed.  Then,  with  reference  to  an  appeal 
from  the  Vice-Admiralty  Court  abroad  to  the  High  Court  of  Admiralty  in  England, 
it  must  have  been  weeks  and  months,  very  often,  before  there  could  be  an  appeal 
brought  from  the  Vice-Admiralty  Court  to  this  part  of  the  world,  lodged  in  the  High 
Court  of  Admiralty  in  England,  and  then,  an  opportunity  occurring,  of  applying 
for  an  Inhibition,  and  an  Inhil)ition  being  decreed.  It  .seems  to  us,  therefore,  that 
there  are  no  means,  either  of  omitting  words,  or  of  adding  words,  that  will 
authorise  us  in  putting  tlie  construction  upon  the  Statute  which  is  contended  for. 

Their  Lordships  regret  that  the  Appellants  should  be  shut  out  from  the  oppor- 
tunity of  having  their  appeal  heard;  but,  however  great  that  hardship  may  be, 
that  cannot  alter  the  law.  It  has  been  said,  that  hard  cases  make  bad  law  ;  and 
tlieir  Lordships  must  guard  against  the  inclinations  that  Judges  may  feel,  on  the 
[299]  ground  that  there  may  be  a  pressure  of  the  law  in  any  particular  case.  The 
Courts  must  look  at  general  rules,  and  be  governed  by  them.  It  gives  us  less  reo-ret, 
however,  in  this  case,  because  there  was,  as  it  seems,  very  considerable  laches  on  the 
part  of  the  Appellants.     They  heard  of  the  condemnation  in  the  month  of  October 
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and  they  took  no  judicial  step  until  the  month  of  July  following;  and  between  the 
16th  of  July  and  the  12th  of  August,  if  they  had  made  the  usual  applications  to 
the  officers  who  superintend  these  matters,  we  have  no  doubt  at  all  that  there  would 
have  been  a  reference  by  the  Queen  in  Council  to  the  Judicial  Committee  before  the 
year  expired.  It  seems  to  us,  therefore,  that  they  themselves  are  to  blame  if  there 
is  any  hardship.  However  that  may  be,  their  Lordships  are  of  opinion  that  the 
Act  of  Parliament  has  imposed  a  condition  which  has  not  been  complied  with,  and 
that,  therefore,  the  appeal  cannot  be  prosecuted.  It  is  not,  however,  a  casf  for  costs. 
(See  next  case.) 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  a.  On  point 
(i.)  as  to  right  to  begin  (4  Moo.  P.C.  292),  cf.  Henfrey  v.  Henfrey,  1842,  4  Moo. 
P.C.  29  ;  (ii.)  as  to  appeals  to  H.M.  in  Council,  see  note  to  Muter  v.  Chiprhase, 
1836,  1  Moo.  P.C.  3,  s.  29  of  5  Geo.  IV.  c.  113,  is  repealed  by  the  Slave  Trade 
Consolidation  Act  1873  (36  and  37  Vict.  c.  88).] 


[300]  ON  PROTEST  AGAINST  AN  APPEAL  FROM  THE  VICE-ADMIRALTY 
COURT  AT  SIERRE  LEONE. 

MANOEL  FRANCISCO  LOPEZ,  and  Others,— Appellants ;  LIEUT.  GODOLPHIN 
JAMES  BURSLEM,  the  Officers  and  Crew  of  Her  Majesty's  Ship  VIPER, 
and  the  QVEEN,— Respondents  *  [Nov.  28  and  29,  1843]. 

The  Ship  Guiana. 

The  5th  Geo.  IV.,  c.  113  (the  Slave  Abolition  Act),  sec.  29,  enacts  that  no  appeals 
shall  be  prosecuted  from  any  sentence  of  any  Court  of  Admiralty  or  Vice- 
Admiralty  (e.\cept  in  any  Vice-Admiralty  Court  at  the  Cape  of  Good  Hope, 
or  to  the  eastward  thereof),  unless  an  Inhibition  be  api:ilied  for  and  decreed 
within  twelve  months  from  the  time  of  the  decree  or  sentence  being  pro- 
nounced. Held  to  apply  to  foreigners  as  well  as  British  subjects  [4  Moo. 
P.C.  305]. 

Protest  against  an  appeal  sustained ;  the  Appellants  (Brazilian  subjects),  the 
owners  of  the  cargo  on  board  a  vessel  seized  and  condemned  under  the  5th 
Geo.  IV.,  c.  113,  having  failed  to  procure  an  Inhibition  to  issue  within  twelve 
months  from  the  date  of  the  condemnation. 

The  British  Parliament  have  no  power  to  legislate  for  foreigners  out  of  the 
dominions  and  beyond  the  jurisdiction  of  the  Crown;  yet  it  can  by  Statute 
fix  the  time  within  which  application  must  be  made  for  redress,  to  the 
tribunals  of  the  Empire.  This  being  matter  of  procedure,  becomes  the  law 
of  the  fonim,  by  which  all  mankind  are  bound  [4  Moo.  P.C.  305]. 

The  facts  of  this  case,  .so  far  as  the  owners  of  the  vessel  Guiana  were  concerned, 
are  fully  detailed  in  the  preceding  case.  The  present  appeal  differed  in  no  respect 
from  the  former,  except  that  it  was  the  appeal  of  the  owners  of  the  cargo  laden  on 
board  the  vessel,  [301]  and  seized  and  condenuied  therewith,  who  were  Brazilian 
subjects,  t 

*  Present:  The  Lord  Langdale,  Lord  Campbell,  the  Vice-Chancellor  Knight 
Bruce,  and  the  Right  Hon.  Dr.  Lushington. 

t  In  pursuance  of  the  6th  and  7th  Vic,  chap.  38,  s.  1,  which  enacted  that  appeals, 
etc.,  might  be  heard  by  not  less  than  three  Members  of  the  Judicial  Committee  of  the 
Privy  Council,  under  a  special  order  of  Her  Majesty,  the  following  Order  in  Council 
was  made  in  this  case:  — 

"  Victoria  R. 

"Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  etc.     To  our  trusty  and  wellbeloved  James, 
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The  Respondents,  as  in  the  jirecedin^'  ease,  appeared  under  Protest  of  the  2')th 
section  of  5  Geo.  IV.,  e.  ll.'i,  [302]  the  AjipeUants  not  having  procured  an  Inhibition 
to  issue  within  twelve  niontlis  after  the  condemnation  pronounced  by  the  Admiralty 
Court  at  Sierra  Leone. 

The  question  raised  by  the  Protest  against  the  right  to  appeal,  and  argued, 
was  wiiether  the  Appellants,  the  owners  of  the  cargo  on  board  the  Guiaiut,  being 
Brazilian  subjects,  and  the  vessel  captured  at  sea,  were  amenal)le  to  the  provisions 
of  the  Statute  5  Geo.  IV.,  chap.  11. 'l  The  Appellants  contended  that  they  were 
amenal)le  only  to  the  treaties  entered  into  between  this  country  and  the  Brazils  for 
the  suppression  of  the  Slave  Trade,  and  that,  consequently,  the  Vice-Admiralty 
Court  at  Sierra  Leone  had  no  jurisdiction  under  the  Statute  to  have  made  any  decree 
whatever  in  that  cause,  so  far  as  concerned  the  cargo  ;  but  that  if  any  breach  of 
treaty  had  Ijeen  committed,  it  should  have  been  referred  to  the  Bi-itish  and  Brazilian 
mixed  Commission  Court  at  Sierra  Leone,  as  the  tribunal  specially  [303]  aiipointed 
and  provided  for  that  purpose.  The  Respondents  submitted  that  the  suggested  dis- 
tinction between  the  present  appeal,  being  that  of  the  cargo,  and  the  case  of  the  brig 
Guiana,  decided  against  in  the  previous  appeal,  was  not  sucii  a  distinction  as  to 
warrant  any  difference  of  Judgment  in  the  two  appeals. 

Mr.  Thesiger,  Q.C.,  and  Dr.  Addams,  in  support  of  the  Prote.st,  and 

Mr.  Burge,  Q.C.,  and  Dr.  Phillimore,  for  the  Appeal,  relied  upon  the  following 
authorities:   The  Le  Louis  (2  Dobson,  210);  The  Herrules  (2  Dobson,  353);  The 

Lord  Wharncliffe,  the  Lord  President  of  our  Privy  Council,  and  to  our  trusty  and 
welllieloved  Privy  Councillors,  being  Members  of  the  Judicial  Committee  of  our 
Privy  Council.  Whereas  by  an  Act  pas.sed  in  the  present  year  of  our  Reign,  in- 
tituled, '  An  Act  to  make  further  Regulations  for  facilitating  the  hearing  of  appeals 
and  other  matters  by  the  Judicial  Committee  of  the  Privy  Council,'  it  was  amongst 
other  things  enacted,  '  That  in  any  appeal,  application  for  prolongation  or  confirma- 
tion of  Letters  Patent,  or  other  matter  referred,  or  hereafter  to  be  referred,  by  Her 
Majesty  in  Council  to  the  Judicial  Committee  of  the  Privy  Council,  it  shall  be  lawful 
for  Her  Majesty,  by  Oi'der  in  Council,  or  .special  direction  under  Her  Royal  Sign 
Manual,  having  regard  to  the  nature  of  the  said  appeal  or  other  matter,  and  in 
respect  of  the  same,  not  requiring  the  presence  of  more  than  three  Members  of  the 
said  Committee,  to  order  that  the  same  be  heard,  and  when  so  ordered  it  shall  be 
lawful  that  the  same  shall  be  accordingly  heard  by  not  less  than  three  of  the 
Members  of  the  said  Judicial  Committee,  subject  to  such  other  rules  as  are  applicable, 
or,  under  this  Act,  may  be  applicable,  to  the  hearing  and  making  Report  of  appeals 
and  other  matters  by  four  or  more  of  the  Members  of  the  said  Judicial  Committee:' 
Now  know  ye,  that  we,  reposing  great  trust  and  confidence  in  your  knowledge  and 
integrity,  have  ordered,  and  do  by  these  presents  order,  pursuant  to  the  powers 
vested  in  us  by  the  said  recited  Act,  that  the  matter  of  a  certain  appeal  from  a 
decree  of  the  Vice-Admiralty  Court  at  Sierra  Leone,  touching  the  seizure  and  con- 
demnation of  the  ship  Guiana  and  cargo,  be  accordingly  heard  by  not  less  than  three 
of  you,  being  Memliers  of  the  Judicial  Committee  of  our  Privy  Council,  subject  to 
such  rules  as  are  applicable  to  the  hearing  and  making  report  on  appeals  and  other 
matters  by  four  or  more  of  the  Members  of  the  Judicial  Committee  of  our  Privy 
Council. 

"  Given  at  our  Court  at  Windsor,  the  4th  day  of  August,  in  the  seventh  year  of 
our  Reign.  "  By  Her  Majesty's  Command, 

"  J.  Graham." 

Upon  the  above  Order  in  Council  being  read. 

Lord  Brougham  (5th  August  1843  *)  observed,  that  it  was  to  be  distinctly  under- 
stood, that  the  late  Act,  6th  and  7th  Vic,  c.  38,  which  was  now  for  the  first  time 
brought  into  operation,  is  only  applicable  to  matters  of  inferior  imjjortance.  There 
must  be  an  Order  in  each  case. 

The  Order  was  however  not  acted  on,  the  cause  as  above  stated  being  subsequently 
heard  by  four  Members  of  the  Judicial  Committee.  [S.  1  of  6  and  7  Vict.,  c.  38, 
was  repealed  by  the  Statute  Law  Revision  Act,  1891  (54  and  55  Vict.,  c.  67).] 


*  Present:    Lord  Brougham,  Lord  Campbell,  and  the  Right  Hon.  Dr.  Lushington. 
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Fabius  (2   Rob.   Adni.   245):  The  Carell  and  MiKjdaltiui   (3   Rob.   Adin.   5«) ;  The 
Cazador  (2  Moore's  P.C.  Cases,  15). 

Lord  Campbelh — This  is  an  appeal  by  certain  persons,  alleged  to  be  Brazilian 
subjects,  and  owners  of  the  cargo  laden  on  board  the  British  ship  Guiana,  against 
a  sentence  of  the  Vice-Admiralty  Court  at  Sierra  Leone,  by  which  that  ship  was 
condemned  as  forfeited,  for  being  engaged  in  the  Slave  Trade,  contrary  to  the 
provisions  of  the  Statute  5  Geo.  IV.,  c.  113,  and  the  shippers  of  the  goods  on  board 
were  found  liable  to  the  penalty  of  double  the  value  thereof. 

An  objection  has  been  made  that  the  appeal  cannot  be  received,  on  the  ground 
that  the  condition  imposed  by  the  29th  section  of  that  Act,  respecting  the  prosecution 
of  appeals,  has  not  been  complied  with;  and  [304]  the  only  question  now  to  be  de- 
cided is,  whether  the  appeal  can  be  received. 

I  need  not  say  that  their  Lordships  must  lean  strongly  against  any  such  objection, 
and  that  it  would  be  jiarticularly  satisfactory  to  them  tliat  the  Appellants  should  be 
heard  against  the  sentence  in  this  case,  as  they  are  said  to  be  foreigners.  But  we 
can  only,  to  the  best  of  our  ability,  put  a  construction  on  the  Statute  by  which  our 
jurisdiction  is  regulated;  and  if  it  appears  to  us  that  this  Statute  forbids  us  to 
receive  the  appeal,  we  are  bound,  however  reluctantly,  to  dismiss  it. 

The  Statute  5  Geo.  IV.,  c.  113,  was  passed  to  consolidate  the  Acts  relating  to  the 
abolition  of  the  Slave  Trade ;  and  the  29th  section  enacts  that  "  no  appeals  shall  be 
prosecuted  from  any  decree  or  .sentence  of  any  Court  of  Admiralty  or  Vice- 
Admiralty,  touching  any  of  the  matters  provided  for  in  this  Act,  unless  the  Inhibi- 
tion shall  be  applied  for  and  decreed  within  twelve  months  from  the  time  when  such 
decree  or  sentence  was  pronounced,  except  where  such  decree  or  sentence  shall  be 
passed  in  any  Vice-Admiralty  Court  at  the  Cape  of  Good  Hope,  or  to  the  eastward 
thereof,  in  which  case  eighteen  months  shall  be  allowed  for  the  prosecution  of  the 
said  appeal." 

In  this  case  the  sentence  was  pronounced  by  the  Vice-Admiralty  Court  at  Sierra 
Leone,  on  the  I7th  of  August  1840,  and  the  Inhibition  was  not  decreed  till  the  3rd 
of  September  1841. 

Their  Lordships  have  already  decided  that  for  this  reason  the  owners  of  the 
ships  were  not  entitled  to  prosecute  their  appeal.  The  Counsel  for  the  owners  of  the 
cargo  have  attempted  to  distinguish  their  case  from  [305]  that  of  the  owners  of  the 
ship,  on  several  grounds;  but  I  regret  to  say,  tliat  their  Lordships,  after  great 
deliberation,  think  that  the  cases  are  not  distinguishable,  and  that  the  former  deci- 
sion (to  which  they  adhere)  must  govern  the  present. 

In  the  first  place,  it  is  contended  that  the  owners  of  the  cargo  are  not  bound  by 
the  enactment,  because  they  are  foreigners.  The  British  Parliament  certainly  has 
no  general  power  to  legislate  for  foreigners  out  of  the  dominions  and  beyond  the 
jurisdiction  of  the  British  Crown,  but  it  cannot  be  doubted  for  a  moment  that  a 
British  Statute  may  fix  a  time  within  which  application  must  be  made  for  redress 
to  the  tribunals  of  the  empire.  This  is  matter  of  procedure,  and  becomes  the  law 
of  the  forum.  On  matter  of  procedure,  all  mankind,  whether  aliens  or  liege  sul)- 
jects,  plaintiffs  or  defendants,  appellants  or  respondents,  are  bound  by  the  law  of 
the  forum.  If  a  law  were  made  upon  this  subject,  working  oppression  and  in- 
justice to  the  subjects  of  a  foreign  State,  that  State  might  make  representations 
and  remon.strances  against  this  law  to  our  Government;  but  while  it  remains  in 
force,  Judges  have  no  choice  but  to  give  it  effect.  Had  it  been  shown  to  us  ever  so 
clearly,  that  in  this  case  the  condition  required  could  not  have  been  complied  with, 
if  it  has  clearly,  absolutely,  and  universally  been  imposed,  we  should  have  no  power 
to  dispen.se  with  it.  At  the  same  time,  it  is  a  great  consolation  to  us  to  consider, 
that  the  enactment  in  question  leaves  ample  time  for  the  effectual  prosecution  of 
such  an  appeal,  and  that  it  may  well  be  defended  on  the  principles  on  which  there 
are  laws  of  prescription  in  all  civilized  countries,  fixing  the  time  within  wliich  suits 
shall  be  commenced,  or  appeals  prosecuted.  In  the  pi-esent  case,  nothing  [306]  has 
been  said  of  the  circumstances  which  led  to  the  delay  in  decreeing  the  Inliibition  ; 
but  in  the  former  case,  it  appeared  that  the  delay  mainly  arose  from  the  laches  of 
the  agents  of  the  Appellants  in  not  sooner  taking  the  proper  steps  for  obtaining  it. 

Tlie  Appellants,  as  owners  of  the  goods,  must  rely  ujion  a  part  of  tlie  sentence, 
l)V  which  it  is  declared  that  the  goods  shall  be  held  in  deposit  till  the  penalty  is  paid. 
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Tliis,  liioy  contend,  is  fontrai-y  to  the  Act  of  I'arlianient,  thei-cfore  vut  provided  for 
ill  the  Act;  and,  therefore,  they  say  it  entirely  takes  the  case  out  of  the  operation  of 
the  29th  section.  But  the  question  at  present  is,  not  whether  the  sentence  is  justified 
by  the  Act,  but  whether  it  touches  any  of  the  matters  jirovided  for  in  the  Act.  Now, 
the  4th  section  of  the  Act  provides,  that  a  ship  employed  in  the  Slave  Trade  shall  be 
forfeited  ;  and  the  7th  section  provides,  that  the  shippers  of  goods  to  be  employed 
in  the  Slave  Trade  shall  forfeit  double  the  value.  The  sentence  below  finds  that  the 
iruuina,  at  the  time  of  her  seizure,  was  employed  in  the  Slave  Trade,  contrary  to  the 
]irovisions  of  the  5th  Geo.  IV.,  c.  113,  and  condemns  her  as  forfeited,  and  pronounces 
that  the  shippers  of  the  goods  on  board  are  liable  to  the  penalty  of  double 
the  value  of  the  said  goods,  as  the  penalty  due  by  law;  and  that  the 
goods  shall  be  held  in  deposit  till  the  penalty  is  paid.  Whetlier  this  sen- 
tence be  or  be  not  according  to  the  Act,  are  the  Appellants  justified  in  saying  that  it 
is  not  a  sentence  touching  any  of  the  matters  provided  for  in  the  Act?  The  Judge 
of  the  Vice-Admiralty  Court  may  be  mistaken  in  supposing  that  a  lien  could  be 
claimed  on  the  goods  for  the  penalty;  but  can  it  be  successfully  contended,  that 
the  remedy  for  the  penalty  on  the  goods,  in  respect  of  [307]  which  the  penalty  was 
incurred,  was  not  a  matter  touching  the  penalty  and  the  goods?  Are  we  to  have  a 
previous  argument,  as  to  whether  this  part  of  the  sentence  ought  to  be  reversed 
before  we  decide  whether  the  appeal  can  be  heard?.  The  construction  of  the  clause  of 
limitation  contended  for  by  the  Appellant,  would  render  it  perfectly  nugatory;  for 
in  every  case  it  might  be  contended  that  the  clause  does  not  apply,  if  the  sentence  be 
erroneous  ;  and  the  sufficiency  of  the  sentence  would  be  argued  and  determined  on 
tlie  I'rotest  against  receiving  the  appeal.  If,  indeed,  the  sentence  contained  a  sepa- 
rate and  distinct  matter,  not  touching  any  of  the  provisions  of  the  Act,  although  it 
did  contain  otlier  matter  touching  those  provisions;  we  think  the  clause  would  not 
apply  to  the  sentence  so  far  as  the  former  matter  is  concerned,  and  that,  -pru  tfuito, 
tlie  appeal  might  be  received,  altliough  the  condition  aliout  the  decreeing  of  the 
Inhibition  had  not  been  complied  with ;  but  we  cannot  consider  that  the  holding  of 
the  goods  in  deposit  for  the  penalty  is  any  such  separate  and  distinct  matter,  and  we 
make  no  doubt  that  it  touches  the  penalty  which  the  Act  imposes.  If  this  part  of  the 
sentence  is  utterly  void,  as  contended  for,  the  goods  cannot  be  lawfully  detained  for 
the  penalty,  and  the  question  may  perhaps  be  tried  in  an  action  of  trover,  or  for 
money  had  and  received.  Their  Lordships  think  that  it  cannot  be  tried  on  this 
appeal,  either  alleged  as  a  sulistantive  ground  for  reversing  the  sentence,  or  as  a 
ground  for  receiving  the  appeal.  We  know,  by  experience  in  this  place,  that  the 
sentences  of  the  Vice-Admiralty  Courts  are  often  very  informal,  and  it  would  be  most 
perilous  to  captors  and  seizors,  if  such  informalities  might  lie  taken  ad-[308]-van- 
tage  of,  by  appeal,  at  any  distance  of  time.  It  was  probably  to  guard  against  this, 
tliat  the  Legislature  has  anxiously  made  the  limitation  as  to  the  time  of  appealing 
to  ap]jly  in  language  so  comprehensive  to  all  sentences  touching  any  of  the  matters 
provided  for  hy  the  Act ;  and  we  are  of  opinion,  that  we  should  by  no  means  be  justi- 
fied in  putting  a  con.stiiiction  upon  it,  which  would  entirely  defeat  its  object. 

It  was  further  argued,  that  the  Vice-Admiralty  Court  at  Sierra  Leone  had  no 
jurisdiction  in  this  ease,  and  that  we  ought,  therefore,  to  reverse  the  appeal;  and, 
indeed,  it  was  said  we  ought  at  once  to  reverse  the  sentence,  or  to  declare  it  null.  I 
did  not  exactly  understand  how  we  were  to  come  to  the  conclusion  that  the  Vice- 
Admiralty  Court  had  no  jurisdiction  over  this  British  ship  for  an  infraction  of  the 
British  Statute,  or  how  the  case  could  have  been  brought  before  the  mixed  British 
and  Brazilian  Commission.  But  the  Appellants  do  not  deny  that  there  are  sup- 
posable  facts  which  would  give  the  Vice-Admiralty  Court  at  Sierra  Leone  jurisdic- 
tion over  the  whole  case  ,  and  till  the  appeal  is  received  and  heard,  how  can  we  know 
that  these  facts  did  not  actually  exi.st,  and  were  not  the  foundation  of  the  sentence? 
But  suppose  that  a  total  want  of  jurisdiction  were  established,  the  clause  of  limita- 
tion is  not  applied  to  sentences  of  Courts  artinr/  within  their  ju.risdiction;  and  this 
sentence,  if  it  were  pronounced  by  a  Court  not  having  jurisdiction,  would  not  the 
less  be  the  sentence  of  a  Vice-Admiralt}'  Court,  touching  matters  provided  for  bv  the 
Slave  Trade  Abolition  Act. 

A  number  of  cases  were  cited  to  us,  showing  what  that  great  Judpe,  Lord 
Stowell,  had  said  and  done  [309]  when  he  had  to  review  sentences  of  Vice-Admiralty 
Courts,  bad  for  want  of  jurisdiction  ;  but  all  these  cases  were  regularlv  before  him, 
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upon  an  uiipeal  duly  Ijrouglit  and  pi'osecuted,  and  in  none  of  tlieni  did  the  question 
arise  wliicli  we  liave  to  decide,  \vlietlier  tlie  appeal  ought  to  be  admitted  upon  the  con- 
struction of  an  Act  of  Parliament  for  limitinji-  the  time  for  appealing.  I  appre- 
hend, therefore,  that  in  this  stage  of  the  proceedings,  the  argument  arising  from  a 
supposed  want  of  jurisdiction  in  the  superior  Court  must  be  quite  unavailing. 

In  the  pardonable  excess  of  a  very  laudable  zeal,  a  power  was  imputed  to  this 
Court,  which  the  learned  Counsel  for  the  Appellants  on  reflection  must  be  aware  does 
not  belong  to  us.  It  was  said  that  as  a  supreme  tribunal,  acting  on  the  law  of 
nations,  we  were  to  remedy  all  the  grievances  of  foreigners,  arising  from  the  acts 
of  Colonial  Courts,  which  may  in  any  shape  be  brought  before  us.  But  in  reality, 
we  are  now  sitting  merely  as  a  Court  of  Appeal  from  a  Vice-Admiralty  Court — 
strictly  bound  by  Acts  of  Parliament,  as  much  as  the  lowest  Court  of  Justice  in  the 
kingdom.  We  cannot  reverse  or  alter  a  sentence  till  it  is  regularly  before  us  on 
appeal,  and  we  cannot  receive  an  appeal  if,  as  in  the  present  case,  a  previous  con- 
dition prescribed  by  the  Legislature  has  not  been  complied  w-ith. 

I,  for  one,  sliould  have  been  well  pleased  if  an  attempt  wliich  was  made  in  the  last 
session  of  Parliament,  to  allow  this  appeal  to  be  heard  liy  altering  the  law  for  these 
particular  Appellants,  had  succeeded.  A  clause  in  a  Bill  for  this  purpose  passed 
one  House  of  the  Legislature  without  opposition,  Init  [310]  was  not  approved  of  by 
the  other,*  on  the  ground,  as  I  was  informed,  that  on  inquiry  it  was  found  tliat  if 
the  agents  employed  had  done  their  duty,  the  InJiibition  might  easily  have  been 
obtained  in  due  time.  But  however  that  may  be,  the  general  law  stands  unaltered, 
and  upon  the  just  construction  of  that  law  their  Lordships  are  of  opinion  that  the 
appeal  cannot  be  received.  They  will  therefore  humbly  recommend  to  Her  Majesty 
in  Council  that  the  appeal  should  be  dismissed,  as  prayed  by  the  Respondents. 

[Mews'  Dig.  tit.  PARLIAMENT,  A.  Internal  Management,  2.  Poirers  of.  S.C.  4 
St.  Tr.  (N.S.)  1331.  On  point  (i)  as  to  appeals  to  H.M.  in  Council,  see  note  to 
Muter  V.  C/iipchase,  1836,  1  Moo.  P.C.  3  ;  and  see  Logan  v.  Burslein,  4  Moo. 
P.C.  284 ;  (ii)  as  to  exterritorial  legislation  and  application  of  English  law, 
see  Jefferys  v.  Bno^ey,  1854.  4  H.L.C.  815  :  Marlend  v.  A.-G.  of  Xew  South  Wales 
(1891),  A.C.  455  ;  Forsyth's  Cas.  Conat.  Law,  238  ;  Ilbert,  Gove.rnme.nt  of  India, 
410  ;  Archbold's  Grim.  PI.  22nd  Ed.  pp.  34  et  seq. ;  (iii.)  as  to  lex  fori,  see  note 
to  Hu-ckwahoyl  v.  Mottichund,  1852-4,  8  Moo.  P.C.  41  :  and  Forsyth's  Cas. 
Const.  Law,  249.] 

*  After  the  decision  in  the  appeal  of  Lor/an  v.  Burslem,  {ante  [4  Moo.  P.C], 
p.  284),  a  Bill  intituled,  "  An  Act  to  make  further  regulations  for  facilitating  and 
hearing  appeals  and  other  matters  hy  the  Judicial  Committee  of  the  Privy  Council," 
was  brought  in  the  House  of  Lords.  By  sec.  11  of  this  Bill  it  was  enacted,  "  That  in 
all  cases  wherein  a  petition  shall  have  been  heretofore  lodged  as  aforesaid,  Itut  the 
usual  Inhibition  and  Citation  shall  not  have  been  decreed  within  the  aforesaid  re- 
spective periods,  the  Judicial  Committee  and  their  Surrogates  shall  have  full  power 
to  proceed,  and  the  said  Judicial  Committee  shall  report,  and  Her  Majesty  shall 
adjudge  on  such  report,  in  like  manner  and  as  if  the  said  Inhibition  and  Citation 
had  been  decreed  within  the  aforesaid  resjsective  periods,  notw-ithstanding  any  Pro- 
test entered  into  or  determined  upon  by  the  said  Judicial  Committee." 

When  the  Bill  was  sent  down  to  the  House  of  Commons,  a  Select  Committee  was 
appointed  by  that  House  "  to  inquire  into  the  facts  attending  the  delay  in  extracting 
the  Inhibition  in  the  case  of  the  ship  Gui/ina,  and  dismissal  of  the  appeal,  in  the  said 
case,  by  the  Judicial  Committee  of  the  Privy  Council."  The  Select  Committee, 
after  examining  witnesses,  reported  to  the  House  that  there  did  not  appear  sufficient 
grounds  to  sustain  the  above  section  (which  had  lieen  imported  into  the  Bill  to  meet 
the  exigency  of  the  case  of  the  Guiana).  The  section  was  accordingly  struck  out  of 
the  BilT  (see  6tli  and  7tli  Vic,  chap.  38). 
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[311]  ON  PETITION  FROM  THE  SUPREME  COURT  OF 

VAN  DIEMAN'S  LAND. 

In  re  SHERWIN*  [Feb.  2,  1844]. 

Heard  Ex  jxirte. 

Application  for  leave  to  appeal  from  an  Order  of  the  Supreme  Court  at  Van 
Dieman's  Land,  refu.sing  a  fourth  new  trial  of  an  action  of  trover,  the  subject/ 
matter  of  which  amounted  to  £970,  refused;  the  Charter  of  Justice  limit in<^ 
the  right  of  appeal  to  £1000,  and  the  Judicial  Committee  being  of  opinion, 
upon  the  merits,  tliat  it  was  a  mere  question  for  a  Jury  who  had  already- 
found  four  times  aga.in.st  the  Petitioner. 

The  Petitioner,  James  Sherwin,  was  the  Defendant  in  an  action  of  Trover,  to 
recover  the  amount  of  a  Policy  of  Assurance,  brought  in  the  Supreme  Court  at  Van 
Dieman's  Land,  by  James  Tetley.  The  action  was  tried  at  Hobart  Town,  before 
Mr.  Justice  Montagu,  and  a  special  jury.  The  jury,  notwithstanding  the  charge  of 
the  Judge,  that  there  was  no  evidence  to  connect  the  Defendant,  as  agent  for  the 
Plaintiff,  found  a  verdict  for  the  Plaintiff,  for  £970,  being  the  amount  of  the  Policy, 
deducting  £.'U),  the  amount  of  premium  ;  upon  this  the  Defendant  moved  for,  and 
obtained  a  new  trial;  and  such  new  trial  was  heard  before  the  Chief  Justice, 
when  the  jury  again  found  a  verdict  for  the  Plaintiff  for  the  same  amount, 
notwithstanding  the  charge  of  the  Chief  Justice.  A  further  application 
was  then  made  for,  and  another  new  trial  granted.  This  new  trial  came 
on  before  the  same  Judge:  when  the  jury  again  found  for  the  Plaintiff.  Upon 
this  the  Defendant  moved  again,  and  the  Court  granted  a  third  new  trial.  This 
third  trial  was  had  [312]  before  the  Chief  Justice  (who  again  charged  the  jury  in 
the  Defendant's  favour),  and  the  jury  (though  selected  from  another  district)  found 
ag-aiu  for  the  Plaintiff;  the  Judge  reserving  a  point  of  law,  whether  the  Plaintiff 
ought  not  to  have  l^een  nonsuited,  on  the  ground  that  his  demand  of  the  Policy  from, 
and  tender  of  premium  to,  the  Defendant,  and  the  Defendant's  refusal  to  deliver 
the  Policy,  constituting  the  alleged  conversion  to  support,  the  action,  did  not,  in  fact, 
take  place  until  after  the  Policy  had  ceased  to  be  in  the  Defendant's  possession  or 
control. 

In  pursuance  of  the  leave  so  granted,  the  Defendant  moved  the  Supreme  Court  to 
set  aside  the  verdict,  and  to  enter  a  nonsuit,  or,  in  the  alternative,  for  a  new  trial; 
but  the  Court  held  that  they  had  no  power  to  enter  a  nonsuit,  and  refused  the  appli- 
cation for  a  new  trial. 

The  Defendant  (the  Petitioner)  then  applied,  by  petition,  to  the  Court,  for  leave 
to  appeal  to  Her  Majesty  in  Council,  and  that  all  further  proceedings  in  the  action 
might  be  stayed.  The  Court  refused  to  grant  leave  to  appeal,  on  the  ground  that 
the  Petitioner's  case  did  not  fall  within  the  provisions  of  the  Charter  of  Justice  (see 
the  Charter  of  Justice  of  Van  Dieman's  Land,  dated  4th  of  March,  IS.'^l  ;  Clark's 
Col.  Law,  65.3),  inasmuch  as  the  subject-matter  of  the  suit  at  issue  did  not  amount  to 
the  value  of  £1000,  the  sum  restricted  for  appealing.  From  this  refusal  the  Peti- 
tioner presented  his  petition  to  Her  Majesty  in  Council,  praying  for  leave  to  appeal 
against  such  Order  or  determination  of  tlie  Supreme  Court. 

[313]  Mr.  Charles  Duller  for  the  Petition. — The  appeal  has  been  refu.sed  by  tlie 
Supreme  Court,  simply  on  the  ground  of  value,  the  sum  at  issue  not  amounting  to 
£1000,  as  required  for  appeals  by  the  Charter  of  Justice.  In  this  case  the  damages 
were  laid  at  £1000;  but  the  jury  only  found  for  £970.  The  findings  of  the  jury 
were  in  every  instance  against  the  opinion  of  the  Judge.  Upon  the  merits  of  the 
case,  therefore,  your  Lordships  may  exercise  the  discretion  vested  in  you  by  the 
saving  clau.se  in  the  Charter  of  Justice,  to  entertain  any  matter  which  the  Crown  in 
its  wisdom  may  seem  meet. 

Lord  Brougham. — ^You  are  calling  upon  us  to  apply,  under  the  reservation  con- 

*  Present :  The  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  Lord  Camp- 
bell, the  Vice-Chancellor  Wigram,  and  the  Right  Hon.  Dr.  Lushington. 
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tained  in  the  Charter,  the  extiaordinary  interposition  of  our  power  to  allow  an 
appeal,  and  that  only  to  determine  a  question  of  fact,  namely,  the  ordinary  question 
of  agency.  If  you  could  show  that  some  important  question  was  to  be  determined, 
that  might  furnish  a  ground.  This  power  which  you  now  call  upon  us  to  exercise 
is  eminently  a  matter  of  discretion.  We  never  grant  that  which  would  lead  to  no 
result.  If  the  Court  below,  having  the  strongest  opinion  in  your  favour,  and  having 
been  four  times  frustrated  by  the  jury,  refused  to  grant  a  fourth  new  trial  because 
they  thought  it  perfectly  useless,  becau.se  the  jury  would  persist  in  their  verdict, 
what  reason  have  you  to  supjiose  that  upon  our  doing  that  which  the  Court  below 
refused,  the  jury  would  find  a  different  verdict?.  If  there  was  a  new  trial  granted,  it 
would  still  be  a  question  for  the  jury. 
Motion  refused. 

[Mews'  Dig.  tit.  COLONY,  III.  Apteals  to  Privy  Council,  3.  Leave  to  ajypeal.  As 
to  special  leave  to  appeal  to  H.M.  in  Council,  see  note  to  Betemeyer  v.  Oher- 
muJhr,  18.37,  2  Moo.  P.C.  125  ;  for  the  Charter  of  Justice  of  4th  March,  1831, 
see  Stat.  R.  and  0.  Rev.  iv.,  382.  But  see  now  Comjnonwealth  of  Australia  Con- 
stitution Act,  .ss.  3,  6,  and  0  (The  Constitution),  chap,  iii.,  ss.  73,  74,  and  notes 
on  these  sections  in  Quirk  and  Garran's  Annotated  Constitution  of  the  Austra- 
lian Convini/nivealth.'^ 


[314]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADfflRALTY  OF  ENGLAND. 

The     GENERAL     STEAM     NAVIGATION     COM? KiHY.— Appellants;  WILLIAM 
MEDDLING   TONKIN,— /^ci/joWew^*   [Feb.    6,    1844]. 

The  Ship  Friends. 

In  cases  of  collision,  the  rule  of  the  Trinity  House,  that  "  where  steam-vessels,  on 
different  courses,  must  unavoidably  cross  so  near,  that  by  continuing  their  re- 
spective courses  there  would  be  a  risk  of  coming  in  collision,  each  vessel  shall 
put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each  other," 
is  applicable  only  when  the  vessels,  by  continuing  their  respective  courses,  are 
likely  to  come  into  collision,  and  when,  by  putting  their  helms  to  port,  the  col- 
lision may  be  avoided  :  but  the  rule  is  not  applicable  when  either  vessel,  by  un- 
skilful management,  is  so  near  the  shore,  that  by  porting  her  hebn  there 
would  be  danger  of  collision :  in  such  case,  the  vessel  on  her  right  course  is 
justified,  in  spite  of  the  rule,  in  putting  her  helm  to  starboard. 

This  was  an  appeal  from  the  sentence  pronounced  by  the  Judge  of  the  High 
Court  of  Admiralty,  in  a  cause  of  damage  brought  by  the  Appellants,  as  the  owners 
of  the  steam  ship  Menai,  against  the  schooner  Friends,  and  the  Respondent,  as  the 
sole  owner  of  that  vessel. 

The  facts  of  the  case,  as  pleaded  in  the  Act  on  Petition,  were  in  substance  as  fol- 
lows: — That  about  7  p.m.,  of  the  27th  of  October,  the  steam-vessel  was  proceeding 
up  Half-way  Reach,  and  was  just  below  the  half-way  house  beween  Gravesend  and 
London,  being  at  the  time  on  the  Kentish  side  of  river,  and  distant  [315]  therefrom 
about  one-third  of  the  width  of  the  river,  the  night  being  dark,  and  the  ebb-tide 
running,  with  the  wind  blowing  strong  from  the  we.st.  That  at  such  time  the 
schooner  Friends  was  observed,  coming  down  the  river,  just  open  on  the  starboard 
bow  of  the  steamer,  and  distant  therefrom  about  a  quarter  of  a  mile,  which  was  as 
far  as  a  vessel  having  no  light  hoisted  could  have  been  seen  in  the  darkness  of  the 
night.  That  the  steamer  had  a  good  look-out,  and  had  lights  lioisted,  one  very  large, 
with  two  burners,  at  the  mast-head,  which  could  be  seen  at  the  distance  of  a  mile,  at 
least,  and  the  other,  which  was  a  smaller  light,  under  the  .ship's  head.  That,  upon 
perceiving  the  schooner,  the  helm  of  the  steamer  was  immediately  put  tO'  starboard, 

*  Present:  Lord  Brougham,  Lord  Campbell,  Sir  Herbert  Jenner  Fust,  and  the 
Eight  Hon.  T.  Pemberton  Leigh. 
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and  the  scliooiior  still  continuing-  to  hear  down  upon  the  steamer,  was  still  kept 
a-starboard,  for  the  purpose  of  bringing  the  steamer  as  near  the  shore  as  possible,  and 
thereby  avoiding  a  collision.  Tliat,  upon  the  schooner  coming  within  hail,  the  pilot 
of  the  steamer  hailed  tlie  crew  of  the  schooner  to  put  her  helm  up,  but  this  direction 
was  not  complied  with,  and  the  engines  of  the  .steamer  were  thereupon  stopped, 
and,  in  consequence  of  her  helm  Iseing  a-starl)oard,  the  steamer  was  so  near  the 
shore  that  she  went  a-ground.  That  the  helm  of  the  steamer  was  then  ported,  Ijut 
that,  in  consecpience  of  the  steamer  having  taken  the  ground,  it  had  no  effect,  and 
tiie  schooner  struck  the  steamer  amidship,  abaft  the  starboard  paddle-bo.\,  causing 
the  damage  in  question. 

The  owners  of  the  schooner  pleaded: — That  the  wind  was  west  and  by  south, 
and  the  night  starlight,  and  that  the  schooner  was  at  the  time  proceeding  down  the 
river,  in  ))allast,  for  Eritii.  That  she  was  under  her  fore-sail,  top-sail,  top  gallant- 
sail,  fore-[316]-topmast  stay-sail,  and  main-sail,  and  with  all  her  hands  on  deck,  keep- 
ing a  good  look-out ;  her  course  was  southward  of  the  mid-channel,  the  tide  having  re- 
cently turned,  and  running  down.  That,  when  the  lights  of  the  steamer  were  first  per- 
ceived, from  her  position,  they  showed  that  the  steamer's  head  was  inclined  to  the 
northward.  That,  as  the  steamer  rounded  the  point  above  half-way  house,  she 
opened  upon  the  schooner's  larboard  bow,  the  vessels  being  then  at  the  distance  of 
aliout  a  quarter  of  a  mile  from  each  otiier.  That  the  schooner's  course  was  there- 
upon slightly  altered,  by  steering  her  more  towards  the  south  shore ;  and  upon  round- 
ing the  point,  the  steamer's  course,  which  had  before  been  on  the  northward,  was  sud- 
denly altered,  by  putting  the  helm  a-starboard,  upon  which  the  helm  of  the  schooner 
was  put  still  more  a-port,  so  that  she  approached  within  a  very  short  distance  of  the 
south  shore,  her  course  having  previously  been  between  the  south  shore  and  the  mid- 
channel.  That  the  steamer  was  repeatedly  hailed  to  port  her  helm,  and  some  person 
on  board  the  steamer  called  out  to  the  schooner,  in  reply,  to  starboard  her  helm. 
That,  in  order  to  lighten  the  force  of  the  collision,  but  when  the  respective  vessels 
were  too  near  to  avoid  a  collision,  the  helm  of  the  schooner  was  put  a-starboard,  and 
the  peak  halyards  and  the  main  sheet  were  let  go,  and  inunediately  afterwards  the 
steamer  ran  into  the  schooner,  the  funnel-chain  of  the  former  catching  the  bowsprit 
of  the  latter,  carrying  away  the  schooner's  cutwater  and  apron,  and  doing  her  con- 
siderable damage.  The  schooner,  in  porting  her  helm  and  steering  towards  the 
south  shore,  acted  in  compliance  with  the  instructions  of  the  elder  brethren  of  the 
Trinity  House,  that  when  there  is  risk  of  a  collision,  [317]  vessels  should  pass  each 
other  on  the  larboard  side,  and  that  the  accident  was  solely  and  entirely  occasioned 
by  the  fault  and  misconduct  of  tlie  persons  on  board  the  steamer. 

Evidence  was  entered  into  on  both  sides  :  that  on  behalf  of  the  General  Steam 
Navigation  Company  consisted  of  the  affidavit  of  the  conunander,  the  pilot,  and 
engineer  on  board  the  Meruii  at  the  time  of  the  collision,  a  surveyor,  the  Trinity 
pilot,  and  Harbour-master  of  the  port  of  London  ; — and  on  the  part  of  the  Schooner, 
the  affidavit  of  the  mate,  two  watermen  on  board,  the  owner,  and  a  passenger. 

The  case  was  heard  before  the  learned  Judge  of  the  Admiralty  Court,  assisted 
by  two  Trinity-masters,  when  the  court  pronounced  against  the  claim,  and  on 
behalf  of  the  Steamer,  and  dismissed  the  owner  of  the  Schooner  with  costs  (reported, 
1  Rob.  478). 

From  this  decree  the  present  appeal  was  brought. 

Mr.  Thesiger,  Q.C.,  and  Dr.  Addams,  for  the  Appellants. — The  question  depends 
upon  the  weight  to  be  given  to  the  rule  of  the  Trinity  House — whether  that  is  to 
govern  the  case,  or  what  is  pleaded  and  proved  by  the  evidence  to  be  the  practice, 
of  vessels  running  against  tide.  The  rule  is  not  inflexible — it  must  bend  to  circum- 
stances. Here  the  course  pursued  by  the  steamer  was  fully  justified,  and  so  a 
jury  in  an  action  at  common  law  by  their  verdict  found.  The  schooner  might 
have  avoided  the  collision.  The  rule  of  law  respecting  negligence  is,  that  although 
there  may  have  been  negligence  on  the  part  of  the  Plaintiff,  yet  unless  he  might  by 
the  exercise  of  ordinary  care  have  avoided  the  con-[318]-sequences  of  the  Defendant's 
negligence,  he  is  entitled  to  recover.  Dnvies  v.  Mann  (10  Mee.  and  Wei.  516). 
Neither  can  an  action  be  maintained  where  the  accident  is  the  result  of  fault  on  both 
sides.  Bntterfield  v.  Forrester  (11  East.  60);  Bridge  v.  The  Grand  Junction.  Rail- 
way Company  (3   Mee.   and  Wei.   2-1:4).     Assuming,  therefore,  that  the  Appellants 
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•were  wrong,  yet  upon  the  principle  laid  down  by  the  above  authorities,  the  Court 
should  not  have  decreed  against  them,  as  it  is  apparent  that  the  collision  might 
have  been  avoided  by  the  schooner  if  those  in  charge  of  her  had  used  due  caution. 
In  cases  of  collision,  a  difference  exists  between  Common-law  Courts  and  the 
Admiralty.  In  the  former,  if  both  parties  are  to  blame  thei-e  are  no  damages.  In 
the  latter,  the  loss  is  divided  between  the  parties  according  to  the  negligence. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  Piatt,  Q.C.,  for  the  Re- 
spondent.— If  the  custom,  as  pleaded  by  the  Appellant,  be  not  invariable,  there  is 
no  usage  at  all.  But  this  very  rule  of  the  Trinity  House  now  sought  to  be  avoided, 
has  been  sustained,  and  efl'ect  given  to  it.  The  Duke  of  Susses  (1  Rob.  Adm.  274:). 
There  the  Court  held  that  the  rule  of  navigation  with  regard  to  steam-vessels  ap- 
proaching each  other  at  different  courses,  that  each  vessel  should  put  her  helm  to 
port,  so  as  always  to  pass  on  the  larboard  side  of  each  other,  was  a  rule  of  binding 
authority,  and  condemned  a  steamer  for  damages  occasioned  by  neglecting  this  rule. 
This  case  is  conclusive.  There  -was  an  obligation  on  the  steamer  to  have  ported  her 
helm,  and  have  prevented  the  collision.  No  exception  [319]  can  prevail  to  the 
rules  laid  down  by  the  Trinity  Hou.se.  They  ai-e  imperative.  The  cases  cited  as 
to  the  rule  of  the  road  do  not  therefore  apply.  Courts  of  Admiralty  are  governed 
by  the  same  rules  of  evidence  as  at  Common  Law.  The  only  difi'erence  is  the  mode 
of  awarding  damages,  which  in  the  present  case  is  immaterial. 

Lord  Campbell  (Feb.  8,  1844). — This  is  an  appeal  from  the  sentence  pronounced 
by  the  Judge  of  the  High  Court  of  Admiralty,  in  a  cause  of  damage  lirought  by  the 
Appellants,  as  owners  of  the  steam-ship  Menai,  against  the  schooner  Friends,  and 
the  Respondent,  as  the  sole  owners  of  that  vessel. 

After  Act  on  Petition,  Reply,  and  Rejoinder,  and  the  examination  of  various 
■witnesses  on  both  sides,  the  case  came  on  to  be  heard,  the  Judge  of  the  Admiralty 
Court  being  assisted  by  two  masters  of  the  Trinity  House. 

The  learned  Judge  having  summed  up  the  evidence,  asked  their  opinion  as  to 
the  conduct  of  the  two  vessels  in  point  of  seamanship  when  the  collision  happened ; 
and  they  stated  their  opinion  to  be,  "  that  the  steamer  was  to  blame,  and  that  the 
other  vessel  conducted  herself  properly  according  to  the  rules  of  navigation,"  and 
thereupon  he  pronounced  judgment  against  the  claim  on  behalf  of  the  steamer,  and 
to  dismiss  the  owner  of  the  other  vessel  with  his  costs. 

The  case  turned  chiefly  upon  a  rule  of  the  Trinity  House,  bearing  date  30th 
October  1840,  that,  "  when  steam-vessels  on  different  courses  must  unavoidably  or 
unnecessarily  cross  so  near,  that,  by  continuing  their  respective  courses,  there  would 
be  a  risk  of  coming  in  collision,  each  vessel  shall  put  her  helm  to  port,  so  as  always 
to  pass  on  the  larboard  side  of  each  other.  A  [320]  steam-vessel  passing  another  in 
a  narrow  channel  must  always  leave  the  vessel  she  is  passing  on  the  larboard  hand." 

In  the  evening  of  the  27th  of  October  1842,  after  it  was  dark,  the  Menai  steamer, 
on  a  voyage  from  Ostend  to  London,  was  coming  up  the  river  Thames  against  wind 
and  tide,  and  the  schooner  Friends  was  coming  down  the  river  with  the  wind  and 
tide  in  her  favour.  They  approached  each  other  near  the  point  which  separates 
Barking  Reach  from  Half-way  Reach.  The  schooner  put  her  helm  to  port,  but 
the  steamer  put  her  helm  to  starboard.  The  consequence  was,  that  a  collision  took 
place  between  them. 

The  Appellants  insist  that,  circumstanced  as  the  two  vessels  were  when  they 
came  in  sight  of  each  other,  the  rule  was  not  applicable,  and  that  observing  it  would 
have  increased  the  danger.  They  argue  therefore  that  it  was  not  binding  on  this 
occasion  ;  and  their  lordships  would  be  of  this  opinion,  if  they  thought  the  fair  result 
of  the  evidence  to  be  that  which  is  contended  for  by  the  Appellants.  If  the  schooner 
was  hugging  the  Kentish  shore,  leaving  the  steamer  on  the  starboard  bow,  they 
might  have  passed  each  other  without  changing  their  course;  and  if  the  steamer 
was  in  that  position,  and  the  schooner  by  unskilful  management  was  so  near  the 
Kentish  shore,  that  if  each  vessel  had  put  her  helm  to  port,  there  would  Jiave  been 
great  danger  of  collision,  in  spite  of  the  rule,  the  steamer  would  have  been  justified  in 
putting  her  helm  to  starboard,  and  the  schooner  would  be  liable  for  the  damage  that 
ensued,  although  at  last  she  observed  the  rule  ;  for  the  rule  can  only  bo  applicable 
where  tlie  vessels,  by  continuing  their  respective  courses,  are  likely  to  come  into 
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collision,  and  wlierc,  [321]  li.y  putting  tlieir  lielui  to  port,  the  collision  may  probably 
be  avoided. 

But  there  is  strong  evidence  to  sIioav,  that  when  the  two  vessels  came  in  sight 
of  each  other,  the  steamer  was  nearer  the  north  side  of  the  river ;  that  if  she  had 
not  starboarded  her  helm,  the  two  vessels  would  liave  passed  each  other  on  the 
larl)oard  side,  and  at  any  rate  that  if  they  were  to  change  their  course  from  the 
risk  of  collision,  there  was  nothing  to  have  prevented  the  steamer  from  putting 
hci'  helm  to  [lort,  so  as  certainly  to  have  kept  them  clear  of  each  other.  The  learned 
Counsel  for  the  Apjiellants  admitted  at  the  Bar,  that  if  tlic  evidence  for  the  Re- 
spondent was  to  be  believed,  the  negligence  was  to  be  imi>uted  to  the  steamer,  and 
not  to  the  schooner.  That  evidence  was  submitted  to  the  elder  brethren  of  the 
Trinity  House,  and  their  lordships  are  not  prepared  to  say  that  the  conclusion 
which  they  draw  from  it  is  erroneous.  Always  entertaining  great  respect  for  such 
an  opinion,  we  should  by  no  means  consider  ourselves  bound  by  it,  though  approved 
of  by  the  Judge  of  the  Admiralty  Court,  if  we  thought  it  erroneous;  but  in  this 
case,  looking  to  the  situation  of  the  witnesses,  and  the  statements  they  make,  we 
should  have  arrived  at  the  same  conclusion.  It  is  not  alleged  that  any  erroneous 
principle  of  law  has  been  laid  down  ;  and  the  case  depends  upon  the  credit  to  be 
given  to  the  witnesses. 

It  was  suggested  at  the  Bar,  and  not  denied,  that  an  action  had  been  brought  in 
tlie  Court  of  E.xohequer  liy  the  owner  of  the  schooner,  against  the  owners  of  the 
steamer,  in  respect  of  this  very  collision,  when  there  was  a  verdict  for  the  Defendants. 
Without  at  all  questioning  the  propriety  of  that  verdict,  according  to  tlie  evidence 
laid  before  the  jury,  their  lordships  [322]  can  only  consider  whether  this  decision 
is  not  authorized  by  the  evidence  in  the  Court  of  Admiralty.  It  is  not  stated  that, 
on  the  trial  of  that  case,  any  direction  in  point  of  law  was  given,  inconsistent  with 
the  Judgment  now  appealed  against.  I  apprehend  that  the  principles  on  which 
such  cases  are  determined,  in  the  Courts  of  Common  Law  and  in  the  Court  of 
Admiralty,  are  precisely  the  same,  and  I  entirely  concur  in  the  cases  that  have 
been  cited  on  the  part  of  the  Appellants,  Butterfield  v.  Forrester  [11  East,  60], 
Bridge  v.  The  Grand  Junction  Baihray  Company  [3  M.  and  W.  244],  and  Davis  v. 
Mann  [10  M.  and  W.  546].  The  Court  of  Admiralty  has  the  great  advantage,  where 
both  parties  have  been  to  blame,  of  being  able  to  apportion  the  loss,  according  to 
their  respective  degrees  of  culpability;  but  in  a  case  like  the  present,  upon  the 
same  facts,  ought  to  pronounce  exactly  the  same  Judgiiient  as  a  Court  of  Common 
Law. 

Their  lordships  will,  therefore,  recommend  to  Her  Majesty,  that  the  Judgment 
appealed  against  should  be  affirmed,  with  costs. 

[Mews'  Dig.  tit.  SHIPPING  A.,  XX.  Collision  lib.;  13,  i.  S.C.  1  Rob.  W.  478.  On 
point  (i.)  as  to  rule  of  the  road  at  sea,  see  The  Unity,  1856,  Swa.  101 ;  The  DnJce 
of  Sussex,  1841,  1  Rob.  W.  274 ;  The  Hope,  1840,  ib.  154  ;  The  Imrnaganda  Sara 
Glasina,  1850-52,  8  Moo.  P.C.  75  ;  Merchant  Shipping  Act,  1894  (57  and  58 
Vict.  c.  60),  s.  418;  and  regulations  under  that  section  enumerated,  with  list 
of  foreign  countries  (up  to  Dec.  31,  1S99),  to  which  they  have  been  extended 
by  0.  in  C.  made  under  s.  424  of  that  statute,  in  Pulling's  Index  to  the  Stat. 
R.  ami  0.  3rd  ed.  1899,  pp.  450,  451  ;  (ii.)  as  to  identity  of  rules  of  law  and 
admiralty  in  regard  to  negligence  (4  Moo.  P.C.  322),  cf.  Cayzer  v.  Carron  Co., 
1884,  9  A.C.  880,  882;  (iii.)  position  of  Elder  Brethren,  cLThe  Beryl,  1884,  9 
P.D.  137.  By  s.  18  of  the  Judicature  Act,  1873  (36  and  37  Vict.  c.  66),  and  s. 
4  (3)  of  the  Judicature  Act,  1891  (54  and  55  Vict.,  c.  53),  the  jurisdiction  of  the 
Judicial  Committee  upon  any  judgment  or  order  of  the  High  Court  of  Admiralty 
was,  except  as  to  Prize,  transferred  to  the  Court  of  Appeal.] 
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[323]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

THOMAS   LE   BRETON,   Esquire,— Appellant ;   JAMES   ET<!mS,— Respondent  * 

[Feb.  6,  1844]. 
Heard  Ex  parte. 

By  the  Law  of  Jei'.sey,  it  is  neressary,  in  order  to  constitute  a  valid  judgment, 
that  a  majority  of  the  Jurats  constituting  the  Court,  concur  in  the  Judg- 
ment. If  they  are  equally  divided,  the  Bailiff  has  the  casting  vote  [i  Moo. 
P.O.  320.] 

A  judgment  of  the  Royal  Court,  in  an  action  of  defamation,  consisting  of  the 
Bailiff"  and  six  Jurats,  of  whom  three  were  of  opinion  that  the  action  ought 
to  be  dismissed ;  two  for  the  Plaintiff  ;  and  one  "  that  the  Court  could  not 
pass  judicial  sentence  upon  the  Defendant," — and  the  Bailiff  did  not  vote. 
Held  lay  tlie  Judicial  Committee  to  be  bad,  and  the  Judgment  of  the  Court 
below  reversed  [i  Moo.  P.C.  338]. 

And,  upon  the  merits,  judgment  ordered  to  be  entered  for  the  Plaintiff,  with 
damages  awarded  by  their  lordships  [4  Moo.  P.C.  338]. 

In  this  case  an  appeal  was  brought  from  the  Act  or  Judgment  of  the  Royal  Court 
of  Jersey,  constituted  of  the  Bailiff'  and  six  of  the  Jurats  of  the  Island,  in  an  action 
for  defamation,  brought  by  the  Appellant,  Her  Majesty's  Attorney-General  for  the 
Isle  of  Jersey,  against  the  Respondent.  The  action  was  commenced  by  a  remon- 
strance, or  declaration,  containing  the  grounds  of  charges  against  the  Respondent, 
which  was  filed  on  9th  of  October  1837.  The  Defendant  having  appeared,  allowed 
judgment  to  go  by  default,  but  was  afterwards  permitted  to  plead  a  justification  and 
to  examine  witnesses.  The  cause  was  protract-[324]-ed  from  Court-day  to  Court-day 
for  nearly  two  years,  sixty  witnesses  having  been  examined,  almost  all  of  them 
being  re-called  and  re-examined,  one  of  the  principal  of  them  as  many  as  twenty- 
one  times,  and  another  eighteen.  The  evidence  was  taken  down  in  writing,  accord- 
ing to  the  practice  prevailing  in  the  Royal  Court,  in  the  presence  of  two  Jurats; 
the  Act  or  Declaration,  having  been  first  read  to  the  witnesses,  who'  were  re- 
spectively interrogated  as  to  their  knowledge  of  its  contents.  When  completed,  the 
whole  evidence  was  read  over  and  the  case  argued  in  the  presence  of  six  Jurats, 
by  whom  judgment  was  delivered,  on  the  8th  of  May  1840.  The  Act  and  Judgment,  as 
set  forth  in  accordance  with  the  Order  in  Council  of  1833,  was  in  the  following 
form :  — 

"  In  the  action  of  Thomas  Le  Breton,  Esq.,  Her  Majesty's  Attorney-General, 
against  Mr.  James  Ennis,  to  answer  the  remonstrance  presented  in  Court  against 
him  by  the  said  Thomas  Le  Breton,  Esq.,  the  9th  of  October  1837,  setting  forth  that 
he  was,  some  time  back,  retained  as  Counsel  by  the  said  Mr.  Ennis  in  an  action 
which  he  entered  against  Mr.  William  Maingy,  one  of  the  partners  of  the  com- 
mercial house  of  John  Thomas  and  Co.,  of  St.  Petersburgh;  John  William  Dupree, 
Esq.,  His  Majesty's  Solicitor-General,  being  retained  with  the  Plaintiff'.  That  this 
case  was  argued  by  the  said  Plaintiff  before  the  Inferior  Court  on  the  17th  October 
1831,  and  both  parties  then  appealed  from  the  decision  given,  and  the  case  was 
finally  heard  before  the  full  Court  on  the  16th  of  January  1834.  That  the  Plaintiff 
has  been  recently  apprised  that  the  said  James  Ennis  spreads  and  circulates  publicly, 
divers  false  and  calumnious  reports  relating  to  the  Plaintift"s  conduct  in  the  said 
case,  accusing  him  of  having  been  [325]  bribed  by  the  Attorney  or  legal  agents  of 
the  said  Mr.  Maingy,  to  betray  the  interests  of  the  aforesaid  James  Ennis,  and  of 
having  received  a  sum  of  money  to  lose  the  said  cause  confided  to  him,  or  words 
of  that  purport  or  meaning.  That,  not  satisfied  with  spreading  this  serious  calumny, 
the  said  Mr.  Ennis  has  also  lately  said,  and  circulated  publicly,  that  the  Plaintiff 
had  allowed  himself  to  be  bribed  by  receiving  and  accepting  a  sum  of  money  to 
prevent  a  criminal  prosecution  against  the  late  Mr.  Clement  Nicolle,  or  words  of 

*  Present:  Lord  Brougham,  Lord  Campbell,  Sir  Herbert  Jenner  Fust,  and  the 
Rijjbt  Hon.  Thomas  Pcmberton  Leigh. 
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that  purport  or  meaning.  That  the  said  Mr.  Eunis  has  spread  other  reports 
injurious  to  the  character  of  the  Plaintiff.  That  the  Plaintiff  is  assured  that 
the  object  of  the  said  Mr.  Ennis  in  spreading  these  calumnious  reports,  as  atrocious 
as  they  are  false,  is  to  sully  his  character,  and  to  rob  him  of  the  good  opinion  of  his 
fellow-citizens,  and  thus  to  wound  his  honour  and  injure  his  interests;  and  these 
various  calumnies  would,  without  doubt,  produce  the  result,  were  they  not  re- 
pressed, and  their  author  exposed  to  public  ol)loquy.  And  praying  that  the  said 
James  Ennis  be  condemned  to  make  a  public  apology  to  the  Plaintiff',  and  to  pay  him 
two  thousand  pounds  sterling  damages,"  etc. 

Mr.  Bailiff'  having  proceeded  to  collect  the  opinion  of  the  Jurats  who  have  to  give 
judgment  in  the  case — 

"  Philip  Marett  and  George  Bertram,  Esquires. — On  the  plea  put  in  by  the 
Defendant,  the  30th  April  last,  that  he  is  not  liable  to  answer  this  action  for  any 
expressions  he  might  have  uttered  against  the  Plaintiff's  character  previously  to 
one  year  and  a  day  before  the  entry  of  the  Plaintiff's  remonstrance.  Whereas,  on 
the  2nd  of  December  1S.'!7,  the  Defendant,  without  admitting  that  he  had  circulated 
the  alleged  (-alunniies  specified  in  the  Plaintiff's  remonstrance,  maintained  [326]  that 
he  had  said  nothing  with  reference  to  the  character  of  the  Plaintiff',  or  to  the  matter 
alluded  to  in  the  Plaintiff"s  remonstrance,  which  he  was  not  prepared  to  prove;  and 
the  cause  was  sent  to  proof,  both  on  the  facts  alleged  by  the  Plaintiff  and  on  the 
plea  of  the  Defendant.  Whereas  the  parties  having  acquiesced  in  that  decree,  by 
liearing  evidence  as  well  on  the  Plaintiff"s  plea,  as  on  the  merits  of  the  case,  have 
been  of  opinion  that  the  Defendant  comes  too  late  in  his  plea  of  annual  prescription, 
and  on  the  merits  of  the  case  itself.  Whereas  the  facts  alleged  by  the  Plaintiff'  in 
his  remonstrance  against  the  said  Mr.  James  Ennis,  viz.: — That  the  Defendant  has 
circulated  and  spread  publicly,  that  the  Plaintiff',  who  acted  as  his  Counsel  in  a  cause 
between  him  (the  Defendant)  and  Messrs.  J.  Thomas  and  Co.,  of  St.  Petersburg!!,  had 
suffered  himself  to  be  bribed,  by  accepting  and  receiving  a  sum  of  money  from 
the  Attorney  or  legal  agents  of  the  said  Messrs.  Thomas  and  Co.,  to  Ijetray  his 
interest  in  the  said  cause.  Further,  that  the  Plaintiff  had  also  suffered  himself  to 
be  bribed,  by  accepting  and  receiving  a  sum  of  money  for  stiffing  a  criminal 
prosecution  against  Mr.  Clement  Nicolle  were  fully  sub.stantiated.  AMiereas  the 
Defendant,  who  had  undertaken  to  prove  the  truth  of  all  that  he  had  alleged,  has 
failed  in  so  doing.  Whereas  the  reports  thus  circulated  and  publicly  disseminated 
by  the  Defendant  are  calumnious  and  defannitory,  and  highly  injurious  to  the 
honour  and  character  of  the  Plaintiff'. — The  said  Philip  Marett  and  George  Bertram, 
Esquires,  have  been  of  opinion  to  condemn  the  said  Mr.  James  Ennis  to  pay  the 
Plaintiff  fifty  pounds  damages,  with  costs. 

"  Edward  Leonard  Bisson,  Esq.,  has  been  of  opi-[327]-nion  that,  with  reference 
to  the  affair  of  Maingy,  partner  of  the  house  of  John  Thomas  and  Co.,  of  St.  Peters- 
burgh,  in  which  the  said  Mr.  Le  Breton  acted  as  Defendant's  Counsel,  considering 
that  the  Plaintiff'  has  not  proved  that  the  expressions  used  by  the  Defendant  respect- 
ing the  Plaintifl"s  conduct  have  been  so  used  within  one  year  and  a-day  before  the 
entry  of  the  Plaintiff''s  remonstrance;  and  on  the  second  point  relating  to  the 
matter  of  Mr.  Clement  Nicolle,  considering  that  the  Plaintiff'  has  not  clearly  proved 
that  the  Defendant  has  accused  the  Plaintiff  of  having  suffered  himself  to  be 
bribed, — the  Court  cannot  pronounce  a  judicial  sentence  against  the  Defendant; 
and,  therefore,  that  the  parties  ought  to  be  sent  out  of  Court,  each  bearing  their 
own  costs.     And 

"  Philip  Winter  Nicolle,  Peter  Perrot  and  Charles  Bertram,  Esquires. — Whereas 
on  the  plea  of  the  Defendant,  stated  in  the  Act  of  the  7th  of  Noveml)er  1837,  the 
Court  decided  that  no  proof  should  be  received  but  upon  the  two  facts  specially 
mentioned  in  the  said  remon.strance.  These  two  are,  1st.  That  the  Plaintiff'  has 
recently  been  apprised  that  the  said  James  Ennis  spread  and  circulates  publicly, 
various  false  and  calumnious  reports  respecting  the  Plaintiff's  conduct  in  a  cause 
which  he  pleaded  for  the  Defendant  before  the  full  Court,  the  16th  of  January  1834, 
in  an  action  entered  by  him  against  Mr.  Maingy,  representing  the  conunercial  house 
of  John  Thomas  and  Co.,  of  St.  Petersburg!!,  accusing  him  of  !!aving  suff'ered  himself 
to  be  bribed  hy  the  Attorney  or  legal  agents  of  the  said  Mr.  Maingy,  to  betray  the 
interest  of  tlie  said  Ennis,  and  of  having  [328]  received  a  sinn  of  n!onev  to  lose  the 
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said  cause  entrusted  to  him,  or  words  of  that  purport  or  meaning.  2nd.  Of  having 
recently  said,  and  publicly  disseminated,  that  the  Plaintiff  had  suffered  himself  to 
be  bribed,  by  receiving  and  accepting  a  sum  of  money  for  stifling  a  criminal 
prosecution  against  Mr.  Clement  Nicolle,  or  words  of  that  purport  or  meaning.  On 
the  first  point: — Considering  that  the  Defendant  has  put  in  the  plea  of  prescription 
of  suit;  as  by  the  law  and  custom  of  the  Island,  all  actions  for  defamation  must  be 
instituted  within  one  year  and  a-day  from  the  time  the  injurious  report  has  been 
uttered  or  disseminated;  and  that  it  is  not  proved  that  the  injurious  expressions 
attributed  to  the  Defendant  with  reference  to  the  affair  of  Maingy  have  been  by  him 
spoken  within  one  year  and  a-day  from  the  entry  of  the  remonstrance ;  have  been  of 
opinion  that  there  is  prescription,  and  that  the  Defendant  was  no  more  liable  to 
action;  therefore,  to  disallow  that  part  of  the  remonstrance.  On  the  second  point: 
— Considering  that  the  Plaintiff"  has  not  proved  that  the  Defendant  has  made  use 
of  the  expressions  attributed  to  him,  and  that,  by  several  depositions,  it  appears 
that  a  sum  of  money  has  been  paid  to  Mr.  Peter  John  Simon,  then  the  Plaintiff"s 
clerk,  respecting  the  affair  of  Mr.  Clement  Nicolle. — The  said  Messrs.  Nicolle, 
Perrot,  and  Bertram,  were  of  opinion  to  discharge  the  Defendant  from  the  action, 
and  to  condemn  the  Plaintiff'  to  pay  costs. 

"  The  Court  has,  therefore,  discharged  the  Defendant  from  the  action,  and 
condemned  the  Plaintiff'  to  pay  costs." 

[329]  The  Plaintiff'  below  appealed  from  the  above  Judgment,  and  prayed  its 
reversal,  variance,  or  alteration,  for  the  following  reasons:  — 

I.  Because  the  said  Judgment,  in  respect  of  so  much  of  it  as  is  in  favour  of  the 
Respondent,  proceeded  upon  evidence  which  the  date  of  the  record  rendered  ir- 
relevant and  inadmissible,  and  also  upon  the  absence  of  evidence  of  what  was 
already  admitted  on  the  record. 

II.  Because  the  Judgment,  in  respect  of  so  much  of  it  as  is  in  favour  of  the 
Respondent,  is  not  warranted  by  the  evidence. 

III.  Because  the  Judgment  gives  the  Defendant  tiie  benefit  of  the  defence  of  pre- 
scription, although  the  Defendant  had  not  pleaded  such  defence. 

IV.  Because  the  Judgment,  in  respect  of  so  much  of  it  as  is  in  favour  of  the 
Respondent,  is  not  warranted  or  supported  by  the  reasons  and  grounds  thereof  set 
forth  in  the  Judgment. 

V.  Because,  while  the  speaking  by  the  Respondent  of  the  defamatoi'y  words  was 
proved,  he  failed  to  establish  any  justification  thereof,  as  appears  by  the  Judg- 
ment, whereby  the  Appellant  was  and  is  entitled  to  damages  and  costs ;  and  never- 
theless the  Appellant  is  deprived  by  the  Judgment  of  both,  and  ordered  to  pay  the 
costs  of  the  Respondent. 

VI.  Because  the  evidence,  adduced  by  the  Respondent,  to  establish  the  truth  of 
the  charge  contained  in  the  2nd  Count  of  the  Remonstrance,  not  only  violates  the 
rules  of  evidence,  but  altogether  fails  to  establish  the  truth  of  the  charge  in  question, 
and  is  unworthy  of  credit. 

VII.  Because  the  Judgment  is  not  the  Judgment  of  the  majority  of  the  Court. 
[330]  The  Respondent  did  not  appear  on  the  appeal,  which  was,  therefore,  heard 

ex  parte. 

The  vSolicitor-General  (Sir  William  Follett),  and  Mr.  Warren,  for  the  Appellant, 
in  support  of  the  appeal. 

The  arguments  are  not  reported  ;  being  entirely  confined  to  an  examination  of 
the  voluminous  evidence  taken  in  the  Court  below.  No  authorities  respecting  the 
law  of  Jersey  were  produced  ;  the  practice  of  the  Royal  Court  being  stated  in  the 
Appellant's  case,  and  at  the  Bar,  as  laid  down  in  the  Judgment. 

The  Right  Hon.  T.  Pemlierton  Leigh  (Feb.  20,  1844). — This  is  an  appeal  from 
a  Judgment  of  the  Royal  Court  of  Jersey,  disciiarging  the  Respondent  from  an 
action  brought  against  him  liy  the  Appellant,  and  condemning  the  Appellant  in 
costs. 

It  appears  that  by  the  Law  of  Jersey,  a  majority  of  the  Jurats  constituting  the 
Court  must  concur  in  the  Judgment;  and  that  if  they  are  equally  divided,  the 
Bailiff  has  the  casting  vote.  In  this  case  the  Court  consisted  of  the  Bailiff  and  six 
Jurats;  of  whom  three  were  of  opinion  tliat  the  actiou  ought  to  be  dismissed  with 
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costs;  two  were  of  opinion  tliiit  there  ought  to  be  judgment  for  the  Appellant;  and 
one  was  of  opinion  "  that  the  Court  could  not  j)ronounce  a  judicial  sentence  against 
the  Defendant,  and  that,  therefore,  the  parties  ought  to  be  sent  out  of  Court,  each 
bearing  liis  own  costs."  There  does  not,  therefore,  appear  to  have  been  a  majority 
of  the  Jurats  in  favour  of  the  Judgment  which  was  actually  pronounced;  and,  as 
the  Bailitf  gave  no  vote,  it  is  diffi-[331]-cull  to  see  how  this  objection  to  the  Judg- 
ment can  be  overcome. 

But,  as  the  whole  case  is  before  us,  and  we  have  been  called  upon  by  the  Appellant 
to  decide  on  the  merits,  we  consider  it  our  duty  now  to  pronounce  the  sentence  which, 
in  our  opinion,  ought  to  have  been  pronounced  in  the  Court  below,  and  with  that 
view  we  have  carefully  examined  the  whole  of  the  proceedings  and  the  evidence. 

The  action  was  brought  l)y  Mr.  Le  Breton,  the  Attorney-General  of  the  Island  of 
Jersey,  against  Mr.  Ennis,  for  defamation.  Two  specific  grounds  of  complaint 
were  alleged. 

First. — It  appears  that  in  the  year  1831,  the  Plaintiff  had  been  Counsel  for 
the  Defendant  in  a  suit  of  Ennis  v.  Mai/ngy ;  and  the  Plaintiff  alleged  that  the 
Defendant,  Mr.  Ennis,  had  circulated  reports  accusing  him  (the  Plaintiff)  "  of  liaving 
been  bribed  by  the  Attorney  or  legal  agents  of  Mr.  Maingy  to  betray  the  interests 
of  him  (Mr.  Ennis),  and  of  having  received  a  sum  of  money  to  lose  the  said  cause 
confided  to  him."' 

The  second  complaint  was,  "  that  the  Defendant  had  lately  said  and  circulated 
publicly  that  the  Plaintiff  had  allowed  himself  to  be  bribed  by  receiving  and 
accepting  a  sum  of  money  to  prevent  a  criminal  prosecution  against  the  late  Mr. 
Clement  NicoUe." 

After  some  proceedings  which,  for  the  purpose  of  our  Judgment,  it  is  not 
necessary  to  state  in  detail,  the  Defendant  pleaded  in  these  terms  on  the  2nd 
December  1837. 

"  The  Defendant,  without  admitting  that  he  has  circulated  the  alleged  calumnious 
rumours  stated  in  the  Plaintiff's  remonstrance,  contends  that  he  has  alleged  nothing 
with  regard  to  Mr.  Le  Breton's  [332]  conduct,  or  to  the  circumstances  mentioned  in 
his  remonstrance,  which  the  Defendant  is  not  prepared  to  substantiate." 

In  this  state  of  things,  it  was  ordered  by  the  Court,  "  that  all  such  persons  as  may 
have  any  knowledge  both  of  the  facts  stated  ii  Mr.  Le  Breton's  remonstrance,  and  of 
the  plea  of  the  said  Mr.  Ennis,  be  summoned  to  give  evidence." 

The  examination  of  witnesses  commenced  on  the  4th  January  1838,  and  it 
appears  to  have  continued  till  the  Htli  Decemlier  1839.  During  this  period  a  vast 
number  of  witnesses  were  examined,  and  in  many  instances  repeated  examinations 
were  had  of  the  same  witness.  Of  the  evidence  thus  taken,  it  appears  to  us  that 
much  the  greater  part  is  either  entirely  foreign  to  the  issue  between  the  parties, 
or  is  of  so  loose  and  unsatisfactory  a  nature  that  it  could  not  be  received  in  any 
Court  as  influencing  the  mind  of  the  Judge. 

With  respect  to  the  first  complaint  in  the  remonstrance,  we  think  that  the 
uttering  by  Mr.  Ennis,  of  the  words  to  the  effect  imputed  to  him,  was  sufficiently 
proved.  No  attempt  to  maintain  their  truth  was  made  by  the  Defendant ;  but  after 
the  evidence  had  been  finished,  and,  as  it  appears,  on  the  30th  April  1840,  he 
pleaded  or  argued  (for  the  pleadings  seem  to  be  by  parole,)  that  the  words  in 
question  had  not  been  uttered  within  a  year  and  a  day  before  the  commencement  of 
the  action,  and  that  therefore,  by  the  law  of  Jersey,  no  action  in  respect  of  them 
could  be  maintained  ;  and  of  this  opinion  were  four  of  the  Jurats  :  the  other  two 
Jurats  were  of  opinion,  that  this  ground  of  objection  was  not  open  to  the  Defendant, 
having  regard  to  the  state  of  the  pleadings,  and  the  period  of  the  cause  at  which  the 
objection  was  first  raised.  The  [333]  Appellant  contends  that  the  latter  opinion 
ought  to  have  prevailed. 

This  is  a  question  which  depends  entirely  upon  the  law  of  Jersey,  and  the  practice 
of  the  Courts  in  that  country,  and  no  authority  has  been  cited  to  us  upon  the 
subject. 

We  were  informed  at  the  Bar,  that  the  Appellant  was  indifferent  as  to  the 
amount  of  damages,  and  that  he  was  induced  to  prosecute  this  appeal  merely  with 
a  view  to  the  vindication  of  his  character,  which  he  considers  to  be  affected  by  the 
Judgment  on  the  second  point. 
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As  we  think  that  on  the  ground  of  error  on  the  2iid  point  the  Judgment  nuist  Ije 
reversed,  it  does  not  appear  to  be  necessary  to  express  any  opinion  on  the  question, 
whether,  under  the  circumstances  of  this  case,  the  lapse  of  time  could  be  used  in  bar 
of  the  action  ;  no  attempt  was  made  in  the  Court  below  to  maintain  the  truth  of  tliis 
allegation, and  no  imputation  in  respect  of  it  can  rest  upon  the  Plaiutiii. 

Upon  the  second  point,  the  allegation,  that  the  Plaintiff  had  allowed  himself  to 
be  bribed,  by  receiving  a  sum  of  money  to  prevent  a  criminal  j)rosecution ;  the 
uttering  by  the  Defendant  of  words  to  that  effect  appears  to  us  to  have  been  proved, 
and  evidence  was  gone  into  by  the  Defendant  at  great  length,  with  a  view  to  establish 
their  truth.  The  facts  appear  to  be  these  : — about  the  end  of  1827,  a  person  of  the 
name  of  Esnouf  accused  Mr.  Clement  Nicolle  of  having  committed  an  indecent  assault 
upon  him.  It  appears  to  have  been  intended  to  support  the  charge  by  the  evidence 
of  two  persons  named  Blampied  and  Gruchy.  Such  an  ofl'enee  by  the  law  of  Jersey 
may  be  the  subject,  both  of  an  action  for  damages  l)y  the  party  assaulted,  and  of 
a  criminal  prosecution  by  the  Attorney-[334]-General.  In  the  action  however, 
which  is  styled  a  "  cause  en  ajonction,"  the  Attorney-General  must  be  a  Plaintiff,  and 
the  party  injured  sues  as  his  a  joint ;  but  it  is  proved  in  this  case,  by  testimony 
which  is  not  attempted  to  be  contradicted,  that  in  such  a  cause  the  Attorney-General 
is  nothing  more  than  a  formal  party,  that  he  cannot  prosecute  the  suit  without  the 
ajoint,  and  that  the  tijuint  may  put  an  end  to  it  without  connnunication  with  him. 

On  the  19th  November  1837,  an  action  was  commenced  by  Esnouf  against  Nicolle, 
to  recover  damages  for  this  alleged  assault ;  and  on  the  same  day  the  ajonction  of 
the  Attorney-General  was  granted,  and  Mr.  Nicolle  being  arrested  gave  bail  to 
the  action.  It  seems  that  he  denied  the  truth  of  the  charge,  and  alleged  that  it  whs 
a  mere  attempt  at  extortion ;  but  having  called  a  meeting  of  his  friends,  some  of 
whom  recommended  him  to  resist,  and  others  to  compromise  the  action,  he  left  the 
Island,  and  instructed  his  friends  to  settle  the  matter  with  Esnouf. 

This  was  accordingly  done,  and  on  the  28th  of  December  1827  a  settlement  took 
place  in  the  presence  of  Mr.  Godf  ray,  who  acted  as  the  law-agent  of  the  prosecutor, 
by  the  payment  of  £150,  and  the  costs  of  the  action.  Of  this  sum,  £50  were  paid  to 
Mr.  Blampied,  one  of  the  witnesses — and  the  remaining  £100  are  stated  by  Esnouf 
to  have  been  divided  between  himself  and  Gruchy.  This  fact  is  denied  Ijy  Gruchy, 
but  there  is  not  the  slightest  evidence  to  connect  the  Appellant  in  this  case  with  the 
receipt  of  any  part  of  the  money,  or  with  any  knowledge  of  the  compromise. 

Evidence,  however,  seems  to  have  been  gone  into  by  the  Defendants,  for  the 
purpose  of  proving  that  Ijesides  the  action  the  Attorney-General  might  have  in- 
stituted [335]  a  criminal  prosecution  against  Nicolle,  and  that  he  was  induced 
by  corrupt  considerations  to  abstain  from  doing  so. 

This  corrupt  consideration  is  alleged  to  have  been  given  in  two  ways — First,  by 
the  payment  of  a  sum  of  money  to  Mr.  Simon,  the  clerk  of  the  Attorney-General ; 
and  Second,  by  the  purchase  from  the  Attorney-General,  through  the  medium  of 
Simon,  of  certain  sums  of  annual  rent,  which  it  is  said  that  the  Attorney-General 
was  desirous  of  selling,  and  that  Mr.  Nicolle  or  his  family  were  induced  to  purchase, 
with  a  view  to  stop  the  criminal  prosecution. 

It  seems  from  the  evidence  of  Mr.  Du  Pre,  the  (.^)ueen's  Advocate,  that,  by  the  Law 
of  Jersey,  such  a  prosecution  can  only  be  conunenced  \>y  the  Attorne3'-General,  upon 
"  the  report  of  the  constable  or  chief  of  police,  who  having  arrested  the  accused 
person,  presents  him  before  the  Court,  with  a  report,  upon  which  reiHirt  the  Attorney- 
General  forms  his  accusation." 

In  this  case  the  constalile  did  attempt  to  arrest  Nicolle,  l>ut  was  uualjle  to  find 
him — Nicolle  soon  afterwards  left  the  Island,  and  though  he  subsequently  returned, 
no  arrest  or  report  to  the  Attorney-General  was  made.  If  there  had  been,  it  would 
be  doulrtful  whether  the  Attorney-General  would  have  been  ju,stified  in  prosecuting. 
It  is  sworn  by  one  of  the  witnesses,  Mr.  Le  Feuvre,  who  acted  for  Mr.  Nicolle  on  the 
settlement  of  the  action,  that  both  Esnouf  and  Plampied  have  declared  to  him,  "  that 
the  pretended  attack  was  nothing  but  a  farce,  and  all  they  liad  in  view  was  a  treat 
(friciit)  from  Mr.  Nicolle." 

With  respect  to  the  paymenl  of  a  sum  of  money  to  Simon,  on  belialf  of  the 
Attorney-General,  and  the  [336]  purchase  of  rent,  Mr.  Simon,  who  has  been  re- 
peatedly examined,  admits  the  rccei]it  on  lichalf  of  the  Attorney-General  of  two 
sums  of  £120,  and  ,£:500  from  Mr.  Charles  Nicolle,  a  son  of  Clement  Nicolle.     These 
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sums  he  states  to  have  been  received  as  the  purchase-money  for  rent  sold  by  the 
Attorney-(ieneral  to  Cliarles  Nicolle;  the  first  sum  being  received  in  tlie  montli  of 
December  1827,  and  the  second  in  the  month  of  Fel)ruary  1828,  but  he  most 
positively  denies  the  receipt  of  any  otiier  sums,  or  that  the  payment  of  either  of 
these  sums,  or  the  purchase  of  tlie  rent,  liad  any  connection  whatever  with  the 
criminal  proceedings  against  the  father. 

It  is  proved  tliat  Mr.  Simon  was  not  only  the  clerk  of  the  Attorney-General,  but 
also  liis  agent  in  the  management  of  his  landed  property — that  he  sold  for  him  about 
this  period  various  portions  of  rent  to  different  per.sons,  and  one  portion  to  a  Mr. 
Rive,  on  the  same  day  on  which  the  sale  to  Nicolle  was  made. — The  books  of  Simon 
were  produced,  in  which  entries  of  the  receipt  of  these  sums  on  account  of  rent 
appear  to  have  been  regularly  made ;  and  there  was  no  evidence  to  show  that  the  sum 
paid  liy  Charles  Nicolle  was  at  all  higher  than  the  price  paid  by  other  parties. 

The  only  evidence  to  connect  the  payments  of  the  money,  or  the  purchase  of  the 
rent,  with  tlie  criminal  prosecution,  is  that  of  Charles  Nicolle.  Tliis  gentleman 
was  examined  nineteen  different  times  upon  this  subject ;  the  first  examination  being 
on  the  5th  April  1839,  and  the  last  on  the  19th  October  1839.  In  his  earliest 
examinations  he  denied  having  been  party  to  any  arrangement,  by  which  a 
criminal  prosecvition,  by  the  Attorney-General,  was  to  be  prevented,  or  that  any 
money  was  paid,  or  any  rent  was  purchased  with  that  [337]  view.  In  his  sub- 
sequent examinations  he  contradicts  this  statement,  and  alleges  that  a  sum  of  money 
had  been  paid  to  Simon  by  the  Defendant  in  his  presence,  with  the  intention,  as  he 
believed,  of  preventing  the  prosecution,  and  that  he  was  induced  to  purchase  the  rent 
from  the  same  motive.  But  upon  an  examination  of  this  gentleman's  testimony  it 
is  so  confused,  so  full  of  inconsistencies  and  contradictions,  is  so  opposed  to  the 
other  evidence  in  the  case,  and  appears  to  have  been  so  much  influenced  by  the  re- 
presentations, which  from  time  to  time  were  made  to  him,  by  different  parties  in 
the  intervals  of  his  examinations,  that  it  is  impossible  for  the  Court  to  place  the 
slightest  reliance  upon  it.  Even  supposing  him  to  have  been  influenced,  in  pur- 
chasing the  rent,  by  the  motives  which  he  describes,  there  is  nothing  whatever  to 
show  that  the  Plaintiff'  was  aware  of  them,  or  that  the  omission  to  institute  a  pro- 
secution against  the  father  was  in  any  manner  directly  or  indirectly  affected  by  the 
purcliase  made  by  the  son. 

We  have  no  hesitation,  therefore,  in  coming  to  the  conclusion,  that  the  Defendant 
has  entirely  failed  in  making  out  a  justification  of  this  grave  charge,  nor  does  it 
appear  that  the  Jurats,  who  were  of  opinion  to  discharge  the  Defendant  from  the 
action  with  costs,  considered  that  such  justification  was  made  out.  For  they  state 
as  the  reason  for  their  Judgment,  that  the  Plaintiff'  had  not  proved  that  the  De- 
fendant had  made  use  of  the  expressions  attributed  to  him,  and  "  that  by  several 
depositions,  it  appears  that  a  sum  of  money  had  been  paid  to  Mr.  P.  J.  Simon,  then 
the  Plaintift"s  Clerk,  respecting  the  aff'air  of  Mr.  Nicolle,"  not  stating  that,  in  their 
Judgment,  either  the  fact  of  payment  was  proved,  or  that  the  Plaintiff  was  privy 
to  it. 

[338]  Upon  the  whole,  we  are  of  opinion  that  the  Judgment  below  must  be 
reversed,  and  that  Judgment  must  be  given  for  the  Plaintiff'.  It  has  been  stated 
to  us,  that  the  Appellant  does  not  desire  to  press  for  heavy  damages,  and  that  the 
Respondent  is  not  in  a  situation  to  pay  them ;  some  damages  however  must  be 
awarded.  The  attack^  upon  the  character  of  the  Plaintiff  has  been  of  the  most 
serious  kind.  The  Defendant  after  more  than  once,  according  to  the  evidence, 
acknowledging  that  it  was  groundless,  has  finally  persisted  in  maintaining  its 
truth.     In  this  he  has  totally  failed. 

Under  these  circumstances,  we  think  that  substantial  damages  ought  to  be 
awarded,  and  that  it  must  be  left  to  the  discretion  of  the  Plaintiff  to  enforce  or  not 
the  payment.  The  two  Jurats,  who  were  of  opinion  with  the  Plaintiff',  proposed  to 
award  him  £50;  with  reference  only  to  the  second  complaint  in  the  remonstrance, 
to  which,  for  the  reasons  already  assumed,  we  confine  ourselves.  We  consider  that 
sum  to  be  far  from  excessive,  and  we  shall  tlicrefore  adopt  it.  Our  recommendation 
to  Her  Maje-sty  will  be,  to  reverse  the  Judgment  of  the  Court  below,  and  to  enter  up 
Judgment  for  the  Plaintiff,  with  .£50  damages,  and  the  costs  of  suit. 
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[As  to  position  of  bailifi  and  jurats,  see  In  re  States  of  Jersey,  1853,  9  Moo.  P.C. 
185  ;  8  St.  Tr.  (N.S.)  285  :  and  Appx.  C.  at  p.  1161.  On  point  as  to  assessment 
of  damages,  followed  in  Doss  v.  Doss,  1866,  U  L.T.  (N.S.)  648.] 


[339]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

The  Right  Hon.  JOHN  WILSON  CROKER,— AjjpeUant ;  The  MARQUIS  OF 
HERTFORD  and  Others,— Resimiidents  *  [February  7,  14,  and  21,  1844]. 

A  domiciled  Englishman  (while  resident  at  Milan)  executed,  in  October  1838, 
a  Codicil,  disposing  of  personal  property  situate  in  the  United  States  of 
America.  This  Codicil  was  holograph,  signed,  though  not  attested,  but  was 
well  executed,  according  to  the  Austrian  Law.  Held  by  the  Judicial  Com- 
mittee (affirming  the  Judgment  of  the  Prerogative  Court),  1st,  That  the 
validity  of  the  Codicil  was  to  be  governed  by  the  Law  of  the  domicile;  and 
2dly,  That  the  provisions  of  the  1st  Vict.,  c.  26,  applied  to  testamentary 
papers  made  in  foreign  countries  by  a  domiciled  Englishman  [4  Moo.  P.C. 
361]. 

Testator  by  his  Will,  made  in  1823,  directed  his  Executors  to  pay  any  legacies 
he  might  afterwards  give  by  any  testamentary  writing,  witnessed  or  not  ; 
and  after  making  various  Codicils,  he,  in  1838,  made  a  Codicil,  which  was 
signed  but  not  attested,  and  by  a  further  Codicil  in  1839,  duly  signed  and 
attested,  he  declared  that  he  thereby  "  ratified  and  confirmed  his  said  Will 
and  Codicils."  Held,  that  such  general  reference  was  not  sufficient  to 
identify  and  so  incorporate  the  Codicil  of  1838,  in  that  of  1839,  and  Probate 
of  sucli  Codicil  refused  [4  Moo.  P.C.  368]. 

The  Statute  1  Vict.,  c.  26,  extends  generally  to  Wills  made  previously  to  the 
passing  of  the  Act,  where  alterations  have  been  made  affecting  such  Wills, 
subsequent  to  the  1st  of  January  1838  [5  Moo.  P.C.  340]. 

The  question  in  this  Appeal  respected  the  validity  of  a  Codicil  to  the  Will  of  the 
late  Marquis  of  Hertford.  The  Marquis  died  in  London  on  the  1st  of  March  1842. 
On  his  death  a  large  number  of  testa-[340]-mentary  papers  were  found,  consisting 
of  a  WiU,  bearing  date  the  25ih  of  Feljruary  1823,  and  twenty-nine  Codicils  of 
various  dates  from  that  date  to  the  26th  of  April  1839,  which  were  severally  ad- 
mitted to  proof.  The  deceased  left  various  other  script  and  papers  of  a  testa- 
mentary nature,  one  of  which,  dated  the  28th  of  October  1838,  was  the  paper  in 
question,  and  with  respect  to  the  validity  of  which,  this  Appeal  was  prosecuted. 

By  the  Will,  the  Testator  appointed  his  son.  Lord  Yarmouth  (the  present  Marquis 
of  Hertford),  Lord  Lowther,  Mr.  J.  W.  Croker,  (the  Appellant,)  Mr.  Hopkinson,  Mr. 
De  Horsey,  and  Captain  Meynell,  Executors.  In  this  Will,  among  other  provisions, 
was  the  following: — "Whereas  I  have  heretofore  made  several  Codicils  or  testa- 
mentary papers,  which  it  is  my  wish  shall  be  considered  as  part  of  my  Will,  now 
I  do  hereby  ratify  and  confirm  all  and  every  such  Codicils  and  testamentary 
writings,  and  declare  and  direct  that  my  Executors  shall  appropriate  and  apply 
any  monies,  stocks,  funds,  or  other  property,  either  specially  or  otherwise  given, 
accordingly  ;  and  in  the  event  of  a  deficiency  of  such  monies,  stocks,  funds,  or  other 
property  so  specifically  bequeathed,  1  direct  my  Executors  to  apply  a  sufficient  part 
of  my  personal  estate,  hereinafter  bequeathed,  for  and  towards  the  legacies  and 
annuities,  in  such  Codicils  and  testamentary  papers  particularly  mentioned."  And 
then,[341]after  giving  all  his  pictures,  plate,  jewels,  goods,  chattels,  ready  money,  and 
securities  (not  previously  disposed  of),  to  his  Executors,  with  directions  to  realize  and 
pay  his  debts,  funeral  and  testamentary  expenses ;  and  subject  thereto, he  directed  them 
to  stand  charged  therewith,  upon  trust,  to  "  pay,  satisfy,  and  discharge  the  several 

*  Present:  Lord  Broughami,  Lord  Denman,  Lord  Abinger,  Lord  Campbell,  The 
Chief  Justice  Tindal,  Mr.  Baron  Parke,  the  Vice-Chancellor  Knight  Bruce,  and  the 
Right  Hon.  Dr.  Lushington. 
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legacies  and  annuities  given  and  bequeathed  by  this  my  Will,  or  such  Codicils  or 
testamentary  papers  as  aforesaid,  or  which  I  shall  or  may  give  or  bequeath,  l)y  any 
Codicil  or  Codicils  hereto,  or  by  any  testamentary  writing  or  writings  under  my 
hand  or  signed  l)y  me,  and  whether  witnessed  or  not,  and  do  and  siiall  stand  pos- 
sessed of,  and  interested  in,  all  the  surplus  or  residue  of  the  said  monies,"  upon 
trust  to  pay  tlic  same  to  his  son,  the  present  l{es]iondent,  provided  he,  within  one 
year  from  the  date  of  tlie  Testator's  decease,  give  full  effect  to  "  every  direction, 
appointment,  devise  or  bequest  in  this  my  Will,  or  any  Codicil  or  Codicils,  or  other 
testamentary  writing,  which  I  have  already  heretofore  made,  and  may  be  sulwisting, 
or  may  now  or  hereafter  make."  With  a  proviso,  on  his  son's  refusal  or  neglect, 
that  the  said  surplus  and  trust  monies,  with  other  funds  l:>efore  bequeathed  to  his 
said  son,  should  be  paid  "  to  the  Commissioners  for  the  time  being,  appointed  for 
the  reduction  of  the  National  Debt."  And  at  the  conclusion  of  the  Will,  the  Testator 
ratified  and  confirmed  the  same,  in  the  words  following  : — ■"  And  hereby,  revoking  all 
former  Wills,  but  ratifying  and  confirming  all  Codicils  and  testamentary  papers 
as  aforesaid,  which  I  wish  to  be  considered  as  if  incorporated  in  this  my  Will,  I 
declare  this  to  be  my  last  Will  and  Testament.     In  Witness  whereof,  etc." 

[342]  The  testan'ientary  paper,  of  the  28th  of  October  1838,  the  subject  of  the 
present  Appeal,  was  liolograph,  and  as  follows:  — 

"  Codicil."^ — "  I  hereby  give  and  bequeath  to  Charlotte,  Countess  of  Zichy 
Ferraris,  to  be  held  by  her,  for  her  own  sole  and  separate  use,  the  stock  or  shares  of 
■which  I  may  die  possessed  in  the  United  States  Bank,  which  now,  I  believe,  exceed 
three  thousand.     Milan,  October  28th,  1838." — "  Hertford." 

"  And  I  also'  give  and  bequeath  to  my  friend,  the  Right  Hon.  John  Wilson  Croker, 
aU  my  stock  and  shares  in  the  Virginia  United  States  Stock,  which  I  think  are  one 
thousand  dollars.     October  28th,   1838.     Milan." — "  Hertford." 

By  a  further  Codicil,  executed  by  the  Marquis,  dated  the  26th  of  April  1839, 
after  making  certain  alterations  in  his  former  Codicils,  not  affecting  the  Appellant's 
interest,  and  giving  certain  legacies  to  parties  therein  named,  he  concluded  thus: 
"  And  I  hereby  ratify  and  confirm  my  said  Will  and  Codicils,  e.xcept  as  before 
excepted  in  every  respect."  This  Codicil  was  signed  and  sealed,  and  attested  by 
two  witnesses. 

Mr.  Croker,  the  Appellant,  called  upon  his  co-executors  to  join  with  him  in  taking 
probate  of  the  testamentary  paper  of  the  2Sth  of  October  1838,  which  they  declined 
to  do.  Accordingly,  he  propounded  the  same;  and  after  pleading  the  Will  (which 
had  been  admitted  to  probate),  and  that  the  Testator  in  October  1838  was  resident 
at  Milan,  a  city  in  the  Austrian  dominions,  and  subject  to  the  laws,  customs,  and 
usages  of  Austria,  in  which  city  the  Testator  had  theretofore  frequently  resided, 
and  where  he  then  had  [343]  a  house  and  establishment,  money  in  tlie  hands  of  his 
bankers,  and  certain  stock  in  the  national  estal)lishment,  there  known  by  the  name 
of  Monte  di  Milano  ;  he  alleged  that  the  Codicil  propounded,  was  then  made  and 
executed  in  conformity  with  the  laws,  usages,  and  customs  of,  and  in  the  form  re- 
quired and  observed  in  making  WiUs  and  testamentary  dispositions  in,  the  Austrian 
dominions.  That  the  whole  of  the  stocks,  shares,  and  property,  bequeathed  by  the 
Codicil,  whether  to  Mr.  Croker,  or  to  the  Countess  de  Zichy  Ferraris,  was,  at  the 
time  of  making  the  same,  and  still  was,  locally  situate  in  the  United  States  of  America. 
That,  by  the  laws,  usages,  and  customs,  which  were,  on  the  28th  of  October  1838,  and 
still  are,  in  force  at  Milan,  any  Will,  Codicil,  or  testamentary  instrument,  in  the 
handwriting  of  a  Testator,  whether  an  alien  or  native,  and  signed  by  him  by  his  name 
or  title  of  honour,  was,  and  is,  good,  valid,  and  effectual,  to  all  intents  and  purposes, 
without  any  attestation  or  other  formality  whatsoever;  and  that  the  Codicil  was 
duly  executed  by  the  said  Testator  according  to  such  usages  and  customs,  and  that 
the  same  was,  and  is,  by  the  said  laws,  usages,  and  customs,  a  good  and  valid 
testamentary  disposition.  That  by  the  said  law,  usages,  and  customs,  any  trans- 
actions of  an  alien  in  the  Austrian  dominions,  conferring  rights  upon  another  person 
without  a  reciprocal  obligation  on  the  part  of  the  latter,  is  allowed  to  be  governed 
by  the  law  of  Austria,  or  by  the  law  of  the  country  of  which  the  alien  is  a  subject, 
according  as  either  law  favours  most  the  validity  of  such  a  transaction.  That  the 
Testator,  on  the  day  of  the  making  of  the  Codicil,  and  immediately  after  the  execu- 
tion thereof,  delivered  the  same  to  the  Countess  de  Zichy  Ferraris,  and  the  same 
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was  [344]  never  afterwards  in  his  custody,  possession,  power  or  control.  The 
allegation  then  further  pleaded  the  Codicil  of  the  26t.h  of  April  1839,  and  that  the 
Testator  had  thereby  ratified  his  said  Will  and  Codicils,  and  among  them,  the 
Codicil  in  dispute,  in  the  words  following:  "I  hereby  ratify  and  confirm  my  said 
Will  and  Codicils,  except  as  before  excepted  in  every  other  respect." 

The  Judge  of  the  Prerogative  Court  rejected  this  allegation  (reported  3  Curteis, 
Rep.  468).     From  this  decision  the  present  Appeal  was  brought  by  Mr.  Croker  only. 

The  Solicitor-General  (Sir  Wm.  Follett),  Dr.  Harding,  Dr.  R.  PhiUiniore,  and  Mr. 
Montagu  Smith,  for  the  Appellant. — The  points  to  be  considered  in  this  Appeal, 
are  of  first  impression  and  of  the  highest  importance;  they  involve  the  questions, 
whether  a  te.^tamentary  paper  executed  in  a  foreign  country,  according  to  the  !er 
lori,  is  not  entitled  to  probate  here,  though  the  domicile  of  the  Testator  is  in  England. 
Whether  the  new  Will  Act,  and  the  regulations  contained  in  it,  can  be  applied  to 
an  instrument,  not  executed  within  the  limits  of  its  operation,  and  not  made, 
therefore,  under  its  provisions  ;  there  is  another  question,  also,  viz.  whether  this 
Codicil  is  not,  by  inference  and  relation,  sufficiently  incorporated  with  the  original 
Will,  so  as  to  make  it  a  subsisting  part  of  that  Will,  and,  therefore,  entitled  to 
probate. 

The  validity  of  the  original  Will  is  indisputable;  it  is  executed  and  attested 
according  to  the  Law  existing  at  the  period  of  its  date,  and  appoints  executors. 
It  is  clear,  also,  that  at  the  period  of  making  it,  the  Testator  [345]  contemplated 
and  intended  it  to  include  other  testamentary  instruments,  whether  anterior  in  date, 
or  to  be  made  subsequently.  He  says:  "Whereas  I  have  heretofore  made  several 
Codicils  or  testamentary  papers,  which  it  is  my  wish  shall  be  considered  as  part  of 
this  my  Will.  Now,  I  do  hereby  ratify  and  confirm  all  and  every  such  Codicils 
and  testamentary  writings;"'  and  then,  after  directing  his  Executors  to  realize  and 
set  apart  certain  parts  of  his  personal  estate  for  the  payment  of  legacies,  funeral 
and  testamentary  expenses,  and  debts,  he  directs  them  to  apply  the  remainder  in 
discharge  of  "  the  legacies  and  annuities  given  and  bequeathed  by  this  my  W^ill,  or  such 
Codicils,  or  testamentary  papers,  as  aforesaid,  or  which  I  shall,  or  may,  give  and 
bequeath,  by  any  Codicils  hereto,  or  any  testamentary  writing  or  writings,  under 
my  hand,  or  signed  by  me,  and  whether  witnessed  or  not." 

Now,  in  the  third  of  the  Codicils  admitted  to  proof,  which  is  dated  the  23rd  of 
February  1827,  the  Testator  expressly  says,  "  I  confirm  all  Codicils  to  my  Will, 
wheresoever  and  whatsoever."  Here  there  is  a  manifest  allusion  to  Codicils,  either 
made  or  intended  to  be  made,  and  not  in  his  possession.  Again,  in  the  sixth  Codicil, 
of  the  13th  of  February  1828,  he  uses  the  same  expression;  then  in  the  Codicil, 
number  twenty-two,  dated  Milan,  9th  of  December  1834,  he  says,  "  I  have  many 
Codicils  in  the  world,  their  dates  will  give  their  validity,  as  they  vary,  but  where 
not  revoked,  I  confirm  them."  The  expressions  in  these  instruments,  show  that  the 
Testator  contemplated  giving  effect  to  all  the  instruments  executed  as  Codicils  to  his 
Will,  as  he  expresses  it,  "  wheresoever  and  whatsoever ;"  the  number  of  testamentary 
papers  executed  is  a  clear  indication  that  the  Testator  thought  and  intended  them 
[346]  to  be  valid  instruments,  and  so  being  admitted  to  proof  they  are.  But  all  these 
are  dated  previous  to  January  1838.  It  appears,  that  on  the  28tli  of  October 
1838,  Lord  Hertford,  being  resident  at  Milan,  made  a  further  Codicil,  the  instru- 
ment in  question  ;  it  is  Ikolograph  ;  signed  by  him,  but  not  attested,  no  attestation 
being  required  by  the  law  of  Austria,  in  the  dominions  and  subject  to 
the  law  of  which,  Milan  is  a  principal  city.  It  disposes  of  property 
not  situate  within  the  limits,  or  subject  to  the  control,  of  either  Austria 
or  England ;  and  was  delivered  into  the  custody  of  the  Countess  de  Zichy 
Ferraris,  in  whose  favour,  as  well  as  that  of  the  Appellant,  it  is  made,  and 
remained  in  her  custody,  and  under  her  control,  from  that  period  to  the  death  of  the 
Testator.  It  is  not  pretended,  that  this  instrument  was  ever  revoked.  By  a  sub- 
sequent Codicil,  executed  according  to  the  provision  of  the  Will  Act,  and  which  is 
dated  the  26th  of  April  1839,  the  Testator  declares,  that  he  ratifies  and  confirms 
his  said  Will  and  Codicils,  except  as  before  excepted,  in  every  other  respect.  The 
(|uestions,  therefore,  that  arise  out  of  these  circunustances,  are  three:  First.  Whether 
the  Codicil  of  the  28th  of  Octol)cr  1838,  being  made  in  Austria,  according  to  the 
law  of  the  Austrian  dominions,  and  valid,  tlierefore,  according  to  the  lex  loci,  is  not 
entitled  to  probate;  Serondly,  Whether  the  Codicil  of  the  26th  of  April  1839  does 
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not  incorporate  the  previous  Codicil  of  October  1838,  so  as  to  bring  it  within  the 
intent  and  meaning  of  the  provisions  of  the  1st  Vict.,  c.  26;  and  Thirdly,  Whether, 
upon  the  fair  construction  of  ttiat  Act,  its  provisions  are  applicable  to  a  Codicil  to 
a  Will,  dated  jirior  to  the  year  1838,  when  tliat  Act  first  came  into  oiieration. 

I.  It  is  not  disputed  tliat  tlie  Codicil  executed  at  [347]  Milan,  being  in  the  hand- 
writing of  the  Testator,  thougli  not  domiciled  in  Milun,  and  signed  by  him,  is  a  valid 
testamentnry  jjaper  according  to  tlie  laws,  usages,  and  customs  of  Austria;  this  is 
pleaded  and  admitted.  By  the  Law  of  Nations,  the  validity  of  a  contract  is  to  be 
decided  by  tlic  law  of  the  i)lace  wliere  it  is  made;  this  is  the  universal  rule  (Story's 
Com.  on  Conf.  of  Laws,  ch.  viii.  s.  2-11-2).  No  more  forcible  illustration  of  this 
rule  can  be  produced  than  that  of  marriage.  That  is  a  contract  exclusively  a  matter 
of  municijjal  regulation,  and  yet  in  the  single  instance  of  the  law,  creating  a  personal 
incapacity,  such  contract  is  by  the  law  of  England,  as  well  as  all  other  nations, 
admitted  to  be  governed  by  the  lex  loci  contractus  (Story's  Com.  on  Conf.  of  Laws, 
ch.  iv.  s.  86-7) ;  the  incidents  of  the  contract,  that  is,  the  rights,  duties,  and  obliga- 
tions of  tlie  status  of  marriage,  are  governed  l)y  the  domicile  of  the  parties  (Story's 
Com.  on  Conf.  of  Laws,  ch.  vi.  s.  109-114).  The  Statute  of  Wills,  is  but  a  municipal 
regulation,  applying  only  to  England  and  Ireland,  having  no  operation  in  Scotland 
or  the  Colonies.  Can  it  be  said  that  a  Will,  made  in  Austria,  by  an  Englishman 
resident  tliere,  must  be  according  to  the  form  prescribed  Ijy  the  English  Act? 
Such  a  doctrine  has  never  yet  l)€en  lield.  Foreign  jurists  adopt,  to  its  fullest  extent, 
the  maxim  "  locus  regit  actum"  and  hold  that  a  testament  made  in  the  form  pre- 
scribed by  the  law  of  the  place  in  which  it  is  made,  is  valid  to  pass  innnoveable 
property  wherever  it  is  situate  (4  Surge's  Com.  on  Col.  Law,  582).  Accordingly, 
sucli  is  the  rule  in  Spain,  Holland,  and  France  (4  Barge's  Com.  on  Col.  Law,  583,  4 
and  5  :  Voet.  lib.  1,  tit.  5,  n.  13  ;  Code  Civil  Art,  970-9'99) ;  but  it  is  said  a  different 
rule  [348]  prevails  here^  and  the  case  of  Stanley  v.  Berries  (3  Hagg.  Ecc.  Rep.  373)  is 
relied  upi.u  by  the  learned  Judge  in  the  Court  Ijelow,  as  conclusive  on  this  point; 
he  treats  tliis  case  as  if  it  were  one  of  succession,  and  says,  the  causes  are  too  numerous 
to  ent-ertain  any  doubt,  tliat  the  succession  is  governed  by  the  law  of  the  domicile, 
and  that  Stanley  v.  Bernes,  has  settled  any  doubts  that  might  have  existed  before  :  but 
we  sulimit  that  that  case  is  in  our  favour;  there  the  Testator  was  resident  in 
Portugal. — whetlier  domiciled  or  not,  was  not  conclusive:  he  made  a  Will,  valid 
according  to  the  law  of  Portugal,  in  the  form  required  by  that  law;  he  afterwards 
made  two  Codicils  in  the  form  required  by  the  English  law,  but  which  were  not 
valid,  according  to  the  Portuguese  law.  The  Court  of  Probate  here  pronounced  in 
the  first  instance  in  favour  of  tliese  Codicils;  the  learned  tludge.  Sir  John  Nicholl, 
being  of  opinion  that  the  original  domicile  remained,  to  tlie  extent  of  making  valid 
testamentary  dispositions :  he  thought,  as  appears  from  his  Judgment,  that  the 
original  domicile  was  never  lost.  The  Court  of  Delegates  reversed  his  decision,  and 
refused  probate  of  the  papers  ;  tlie  grounds  of  their  Judgment  are  not  set  forth. 

[Mr.  Baron  Parke. — By  the  decision  of  tlie  Court  of  Delegates,  in  Stunley  v. 
Bernes  [■!  Hagg.  E.R.  373],  it  was  certainly  intended  that  a  party  must  be  testate, 
according  to  the  law  of  the  domicile,  and  that  he  was  intestate,  unless  he  made  a 
Will,  valid  according  to  the  lex  domicilii.] 

Like  marriage,  we  submit,  the  solemnities  are  to  be  governed  by  the  lex  loci,  the 
incidents  liy  the  ler  dejmieilii.  Warrender  v.  Warrender  (9  Bligh,  New  Rep.  89). 
Such  a  rule  [349]  is  not  inconsistent  with  the  ordinary  rules  of  our  law,  and  is 
acknowledged  and  recognised  by  the  principles  of  international  law  (Denisart,  Art. 
Domicile.  Vattel,  lib.  2,  c.  8,  s.  Ill,  175). 

II.  But  assuming,  for  the  purpose  of  the  argument,  that  the  lex  domicilii  applieF, 
then  is  not  the  Codicil  of  October  1838  incorporated  and  made  part  of  the  Testator's 
Will,  by  the  Codicil  of  April  1839?  In  this  Codicil,  after  varying  some  previous 
bequests  and  adding  new  ones,  the  Testator  expressly  says,  "  I  hereby  ratify  and  con- 
firm my  said  Will  and  Codicils,  excejjt  as  Iiefore  excepted,  in  every  other  respect." 
This  is  a  confirmation  of  the  original  Will,  and  the  Codicil  of  1838  being  incor- 
porated with  it ;  it  is  a  republication  of  that  Codicil,  sufficient  to  bring  it  within 
the  new  Will  Act.  The  Will  itself,  shows  that  it  was  the  Testator's  intention  to 
make  valid,  after-executed  papers, — the  only  mode  of  doing  so,  with  respect  to  the 
Codicil  of  1838,  was  by  sucli  a  Codicil  as  that  of  1839  ;  the  paper  of  1838  is  en- 
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dorsed  "  Codicil."  By  the  law  as  it.  stood  before  the  late  Statute,  an  unattested 
Codicil  might  become  properly  attested,  if  referred  to  by  one  duly  executed :  all 
the  authorities  prove  this.  Moliiieux  v.  Molineux  (Cro.  Jas.  144) ;  Smith  v.  Milford 
(4  Mod.  131);  Hahergham  v.  Vincent  (2  Ves.  J.  228):  in  that  case  Wilson,  J., 
says,  The  question  is,  whether  the  prior  paper  is  so  referred  to,  as  that  there  is  no 
doubt  of  its  identity.  In  the  same  case  Buller,  J.,  cites  the  case  of  Doe  dem.  Sih- 
tliorp  V.  Taylor  (2  Ves.  J.  2.32),  as  showing  the  difference  between  a  paper  before, 
and  a  Codicil  after  the  Will.  That  was  a  devise  of  land,  except  such  as  by  a  Codicil 
the  Testator  should  give.  Afterwards  he  made  a  Codicil,  and  gave  part  of  the 
land  ;  [350]  but  it  was  not  executed  before  three  witnesses.  The  heir  insisted  that 
the  Testator  was  intestate  as  to  the  excepted  land.  The  Court  held  that  if  the  Codicil 
was  in  being,  at  the  time  of  the  Will,  it  would  be  part  of  the  Will,  and  the  same  as  if 
inserted  :  but  being  made  afterwards,  and  no  revocation  for  want  of  proper  execu- 
tion, it  would  not  do,  and  was  no  Codicil.  There  was  no  republication  of  the  Will 
so  as  to  include  the  Codicil.  Here  there  is  an  express  republication,  and  the  ques- 
tion therefore  is,  whether  there  is  not  sufficient  proof  that  when  tlie  Testator  con- 
firmed his  Codicils,  he  intended  to  refer  to  this  particular  paper.  Be  Bathe  v.  Lord 
Fingal  (16  Ves.  167);  Guest  v.  Willasey  (2  Bing.  429,  et  .3  Bing.  614).  It  is  not 
necessary  that  the  instrument  confirming  the  previous  W^ill  or  Codicil  should  be  on 
the  same  paper  as  the  original  Will;  it  is  sufficient  if  it  distinctly  refer  to  it. 
Gordon  v.  Lord  Reay  (5  Sim.  274);  Utterton  v.  Robins  (1  Adol.  and  Ell.  423); 
Barnes  v.  Crowe  (1  Ves.  J.  486) ;  Pitjott  v.  Waller  (7  Ves.  98)  ;  Goodtitle  v.  Meredith 
(2  Maul,  and  Sel.  5) ;  Smart  v.  Pru'jean  (6  Ves.  560) ;  Dillon  v.  Harris  (4  Bligh. 
.321);  Doe  dem.  Williams  v.  Evans  (1  Crom.  and  Mee.  42);  Jackson  v.  Hmlock  (2 
Eden.  271);  Wood  v.  Hitchings  (2  Moore,  P.C.  Cases,  355).  All  these  are  cases 
previous  to  the  late  Will  Act,  but  the  same  principles  have  been  recognised  and  acted 
on  since.  Lady  Durham's  Case  (3  Curt.  57);  Willesford's  Case  (.3  Curt.  77).  In 
Andrews  v.  Turner  (3  Q.B.  Rep.  177),  it  was  held  that  a  Will  of  lands  made  before 
January  1838,  and  revoked,  might,  under  the  Stat.  7  Will  IV.,  and  1  Vict.,  c.  26,  be 
republished  after  that  [351]  day,  by  a  Codicil  attested  by  only  two  witnesses.  This 
decision  was  founded  ujion  Brooke  v.  Kent  (3  Moore,  B.C.  Cases,  334)  in  this  Court. 

III.  The  Will  Act  does  not  in  fact  apply :  the  paper  sought  to  be  propounded  is 
testamentary — there  is  no  doubt  of  that;  it  was  valid  before,  and  is  expressly  saved 
by  sec.  34  of  the  Statute.  How  does  the  confirmation  of  the  Will  affect  it?  It  is 
said  that  by  designating  it  as  a  Codicil,  it  is  stamped  with  a  legal  character,  and  can- 
not be  admitted  to  proof,  liecause  not  executed  with  the  formalities  required  by  the 
Act.  Tlie  word  Codicil,  though  a  technical  term,  is  not  strictly  confined  to  its  legal 
signification  (Swinburne  on  Wills,  p.  1,  27) :  it  is  evidently  used  by  the  Testator 
to  denote  a  testamentary  paper,  and  ought  to  be  .so  con.strued.  In  Gill  v.  Shelley 
(2  Jarman  on  Wills,  136),  where  the  word  children  was  used  to  designate  a  class,  it 
was  held  to  include  an  illeyritimate  child  ;  that  was  a  much  stronger  case,  for  it 
overruled  all  the  previous  decisions.  In  Smith's  Case  (2  Curteis,  Rep.  796),  jirobate 
was  granted  of  a  Will  and  two  Codicils,  the  first  Codicil  not  being  attested  ;  the 
latter,  which  was  duly  executed  and  designated  as  "  a  second  Codicil  to  my  last  Will 
and  Testament,"  was  held  to  refer  sufficiently  to  the  former  Codicil  to  entitle  it  to 
proof. 

Sir  Charles  Wetherell,  Q.C.,  Mr.  Kindersley,  Q.C,  Dr.  Jenner,  and  Mr.  Sohom- 
berg,  for  the  Respondent. — The  question  at  issue,  is  not  one,  as  has  been  argued,  of 
Foreign  Law,  or  of  construction  and  intention.  It  is  simply  a  question  of  English 
Law,  to  be  determined  purely  by  English  rules,  and  the  proper  con-[352]-struction 
of  the  English  Statute  of  Wills.  The  moral  conviction  of  the  intention  of  the  Testa- 
tor, however  strong,  is  not  to  supersede  the  legal  conviction.  The  Milan  Codicil  has 
been  rightly  rejected  from  proof.  The  confirmatory  Codicil  of  April  1839,  shows 
no  intention  to  incorporate  the  Codicil,  in  question,  of  October  1838.  It  com- 
mences, "  This  is  a  further  Codicil  to  the  Will,  Testament,  and  Codicils  of  me, 
Francis  Charles  Sejmiour  Conway,  Marquis  of  Hertford,  K.C."  It  then  speaks  of 
"  former  Codicils,"  and  after  giving  several  large  pecuniary  legacies,  among  which 
is  a  sum  of  £15,000  to  the  Countess  de  Zichy  Ferraris,  concludes,  "  And  I  hereby  ratify 
and  confirm  my  said  Will  and  Codicils,  except  as  before  excepted,  in  every  other 
respect."     There  is  no  mention  or  allusion  to  the  Codicil  of  1838,  and  vet  it  is  con- 
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tended  that  by  tliese  words,  it  is  to  be  incorporated  in  the  Will:  that  the  Codicil  of 
1839  is  to  travel  with  a  retrospective  operation,  and  to  let  in  all  previous  informal 
papers  under  this  vagrant  clause.  IJut  to  come  to  the  propositions  contended 
for  :  — 

I.  The  lex  domicilii,  not  the  lex  loci,  must  be  the  rule.  Stanley  v.  Bernes  (3 
Hagg.  Ecc.  llep.  373-465)  fixed  the  rule  to  which  the  previous  cases  were  tending; 
The  Duchess  of  Kingston's  Case  (4  Barge's  Com.  on  Col.  Law,  588;  Story's  Com.  on 
Conf.  of  Laws,  ch.  xi.,  sec.  465-6 ;  Coll.  Jur.  vol.  i.  p.  323) ;  Curlinij  v.  Thornton 
(2  Add.  Ecc.  Rej).  6;  S.C.  8  Sim.  310) ;  Miiwoe  v.  Doiu/las  (5  Mad.  379).  The  same 
doctrine  prevails  in  America  (Story's  Com.  on  Conf.  of  Laws,  ch.  xi.,  sec.  468)  and  in 
Scotland  (ib.  469).  The  rule,  locus  regit  actum,  is  stated  too  broadly,  when  applied 
to  testamentary  dispositions  :  it  applies  to  acts,  [353]  inter  vivos,  wliere,  as  in  con- 
tracts, there  are  privies,  and,  in  strictness,  extends  only  to  immoveable  property.- 
In  Price  v.  Dewhurst  (4  Myl.  and  Cr.  76-82),  the  Lord  Ciiancellor  Cottenham,  in 
giving  judgment,  declares  the  law  upon  this  subject;  he  says,  "The  law  of  the 
country  in  which  the  deceased  was  domiciled  at  the  time  of  the  death,  not  only  de- 
cides the  course  of  distribution  or  succession,  as  to>  personalty,  but  regulates  the  de- 
cision, as  to  what  constitutes  the  last  Will.  That  this  is  the  law  and  jiractice  of  the 
Ecclesiastical  Courts  in  this  countrj-,  appears  from  many  recent  decisions,  such  as 
Curling  v.  Thornton.  In  the  case  of  the  goods  of  Maraon  (1  Hagg.  Ecc.  Rep.  498), 
the  domicile  having  been  in  Spain,  the  law  of  that  country  decided  the  Probate. 
In  Hare  v.  Nasmyth  (2  Add.  25),  the  property  was  in  England,  and  the  party  died 
there,  but  the  domicile  was  in  Scotland,  and  the  validity  of  the  W^ill  was  held  to  de- 
pend on  the  law  in  Scotland."  And  he  then  cites  the  cases  of  Stanley  v.  Bernes 
(3  Hagg.  Ecc.  Rep.  373),  and  AnstrutJier  v.  Chalmer  (2  Sim.  1),  as  decisions  on  the 
same  point.  The  law  is  very  clearly  laid  down,  and  all  the  decisions  considered,  in 
Robertson  on  Personal  Succession,  chap.  8. 

II.  In  order  to  incorporate  the  Codicil  of  October  1838,  there  must  not  only  be 
a  plain  identification,  but  a  sufficient  certainty:  this  is  the  principle  decided  in 
Ilaberg/iam  v.  Vincent  (2  Ves.  J.  204)  ;  Wilkinson  v.  Adam  (2  Ves.  and  Bea.  422); 
Wood  V.  Wood  (1  Phil.  Ecc.  Rep.  357);  Winn  v.  Littleton  (1  Vern.  3);  Strode  v. 
Russel  (2  Vern.  621);  Boydell  v.  Drummond  (11  East,  142);  and  the  cases 
cited  on  the  other  side.  The  whole  question  [354]  is,  whether  there  is  sufficient  cer- 
tainty :  the  principle  of  the  law  requires  positive  certainty — that  is  the  position  laid 
down  by  Mr.  Wigram  in  his  Treatise  on  extrinsic  evidence  in  the  interpretation  of 
Wills  (.3  Maxim,  p.  54),  and  is  justified  as  well  by  the  authorities  he  refers  to,  as 
those  already  cited.  Now,  what  is  there  to  identify  this  paper  in  the  Testator's 
acts?  In  1839,  he  re-puljlishes  his  W'ill  and  Codicils,  "  except  as  before  excepted;" 
there  is  no  mention,  no  allusion  to,  nothing  like  an  identification,  of  the  Codicil  of 
1838,  in  terms:  can  it  then  be  inferred,  at  least,  so  plainly,  as  to  come  within  the 
rule  of  the  decisions? 

III.  The  term  Codicil,  made  use  of,  is  a  strictly  technical  term,  and  applies  to 
such  papers  only  as  are  legally  Codicils.  Sheppard's  Touchstone,  399  ;  Godolphin's 
Orphans'  Legacy,  p.  19.  It  cannot  be  held  to  apply  to  testamentary  papers,  for  they 
are  not  within  the  Act;  they  might  be  Codicils  or  Wills  previousl}' :  but  the  statute 
requiring  certain  formalities  for  its  execution,  gives  the  word  Codicil  a  purely 
technical  meaning,  and  it  must  be  intei'preted  with  reference  to  its  legal  operation, 
and  not  as  contended  for  according  to  any  vague  notions  or  intentions  the  Testator 
may  be  supposed  to  have  had.  If  a  Testator  use  language  capable  of  being  applied 
to  a  variety  of  classes,  if  more  especially  applicable  to  one  class,  it  is  a  rule  of 
construction  that  such  language  must  lie  held  exclusively  applicable  to  that  class. 
Wigram  on  extrinsic  evidence,  in  the  interpretation  of  Wills,  p.  56  ;  Dillon  v. 
Harris  (4  Bligh,  321). 

Dr.  Addams  appeared  for  tlie  Executors,  but  offered  no  argument. 

[355]  The  Right  Hon.  Dr.  Lushington  (June  13,  1844).— The  late  Manpiis  of 
Hertford  died  in  London  on  the  1st  of  March  1842.  On  his  death  were  found  a  large 
number  of  testamentary  papers.  Of  these  papers  the  Judge  of  the  Prerogative 
Court  decreed  probate  in  common  form  of  a  Will,  bearing  date  on  the  25th  of  Feb- 
ruary 1823,  and  of  twenty-nine  Codicils,  dated  at  different  periods  between  the  25th 
of  February  1823  and  the  8th  of  November  1839,  Ijoth  inclusive.     Such  probate 
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issued  to  the  Executors  named  in  the  Will  and  Codicils,  ou  the  10th  of  June  1842, 
the  Judge  reserving  the  consideration  of  the  validity  of  certain  other  scripts. 

Ou  the  second  session  of  Michaelmas  Term  1842,  a  Proctor  aijpeared  for  Mr. 
Croker.  one  of  the  Executors  named  in  the  Will,  and  alleged  him  to  be  a  legatee,  in 
a  script  marked  31  D,  and  subsequently  propounded  the  same  in  an  allegation.  This 
allegation  was  opposed  on  behalf  of  the  present  Marquis  of  Hertford,  the  residuary 
legatee  of  his  father,  and,  on  the  17th  day  of  March  1843,  was  rejected  by  the  Court. 
From  the  Decree  rejecting  tliis  allegation,  Mr.  Croker  appealed  to  Her  Majesty  in 
Council,  and  the  Marquis  of  Hertford  appeared  as  Respondent,  to  support  the 
decision  of  the  Court  below. 

The  fonnal  question  for  the  detennination  of  their  Lordships  is,  whether  the 
Decree  rejecting  the  allegation  shall  be  affirmed,  or  whether  it  sliall  be  reversed, 
and  the  allegation  admitted  ;  but  in  effect  the  question  to  be  decided  is,  whether, 
assuming  all  the  facts  contained  in  the  allegation  to  be  true,  the  script  dated  Milan, 
28th  of  October  1838,  marked  31  D,  shall  be  admitted  to  probate  or  not. 

[356]  The  substance  of  the  allegation  is  as  follows: — First.  That  the  script  pro- 
pounded is  in  the  handwriting  of  the  late  Marquis.  Second.  That  it  was  written 
by  him  whilst  resident  at  Milan.  Third.  That  by  the  law  of  Austria,  by  which 
Milan  is  governed,  such  script  would  be  a  valid  Codicil.  Fourth.  That  the  script 
was  delivered  on  the  day  it  was  written,  to  the  Countess  de  Zichy  Ferraris,  a  legatee 
therein  named,  and  continued  in  her  possession  until  the  death  of  the  Testator. 
Fifth.  That  the  script  propounded,  whether  originally  valid  or  invalid,  is  rendered 
valid  and  operative  by  the  Codicil  bearing  date  the  26th  of  April  1839,  already  ad- 
mitted to  probate. 

In  the  course  of  the  discussion,  two  points  of  importance  were  admitted  and 
assumed  on  both  sides:  1st,  That  the  late  Marquis  died  legally  domiciled  in  Eng- 
land, having  never  had  another  domicile ;  2nd,  That  the  Statute  7th  Will.  IV.  and 
1  Vict.,  c.  26,  extends  generally  to  testamentary  papers  made  after  the  1st  of 
January'  1838,  as  decided  by  this  Court,  in  the  case  of  Brooke  v.  Kent  (3  Moore's 
P.C.  Cases.  334),  which  Judgment  is  recognized  by  the  Court  of  Queen's  Bench,  in 
the  case  of  Andrews  v.  Turner  (3  Q.B.  Rep.  177).  But  it  is  contended  on  behalf  of 
the  Appellant,  that  the  peculiar  circumstances  of  this  case  take  it  out  of  the  Statute. 

The  Statute  as  to  AVills.  requires  that  every  testamentary  paper  written  after 
the  1st  of  January  1838,  shall  be  attested  by  two  witnesses.  The  script  propounded 
is  dated  the  28th  of  October  1838.  and  is  not  attested  by  anj^  witness  ;  therefore, 
prima  facie,  it  is  not  entitled  to  probate. 

But  probate  is  asked  on  two  grounds:  First.  That  the  script  is  valid  liy  the  law 
of  Austria,  which,  it  is  [357]  said,  the  law  of  England,  the  domicile  of  the  Testator, 
ought  to  adopt  for  the  purpose  of  deciding  tliis  question  ;  Second.  That  the  script 
is  made  valid  and  ojierative,  by  the  words  of  reference  to  Codicils,  in  the  Codicil  of 
the  26th  of  April  1839,  which  is  attested  according  to  the  Statute  of  Wills. 

To  consider  those  propositions  in  their  order. — The  Testator  being  domiciled  in 
England,  and  the  forum  English,  the  law  of  England,  in  the  sense  in  which  that  ex- 
pression is  here  used,  must  govern  the  transaction.  It  is  true  that  the  law  of 
England  ma}-,  possibly,  for  the  purpose  of  deciding  upon  the  validity  of  this  script, 
adopt  the  law  of  another  country,  viz.  the  law  of  the  country  where  the  script  was 
actually  written  :  but  whoever  alleges  that  an  Englsih  forum  must,  for  the  purpose 
of  determining  any  question,  adopt  the  law  of  a  foreign  country,  must,  as  it  is  an 
exception  from  ordinary  rules,  distinctly  prove  from  acknowledged  principles,  that 
such  foreign  law  oug-ht  to  lie  applied. 

To  prevent  mistakes,  it  may  bo  convenient  to  state  with  more  particularity  what 
the  proposition  to  be  maintained  is.  First.  The  proposition  necessarily  assumes, 
that  the  recent  Statute  is  confined  in  its  operation  and  effect,  to  the  testamentary 
papers  of  domiciled  Englishmen,  executed  in  England  ;  for  it  could  not  be  argued, 
that  if  the  Statute  in  express  terms  ha.s  enacted  that  the  testamentary  papers  of  domi- 
ciled Englishmen,  executed  abroad,  should  be  invalid  unless  attested  by  two  wit- 
nesses, such  enactment  would  not  be  binding  upon  all  English  Courts  as  to  nil  domi- 
ciled Englishmen.  Second.  Proceeding  on  such  assumption,  tlie  iirojiosition  main- 
tains that  the  lex  loci  regit  actum  is  the  law  to  be  applied. — the  [358]  Austrian, 
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French,  or  Dutcli  law  ;   according  to  the  place  where  the  testamentar}-  instrunieut 
was  made. 

Now,  if  the  first  part  of  the  proposition  be  true,  viz.,  that  the  Statute  dues  not 
extend  to  the  testamentary  papers  of  Englishmen  made  in  foreign  countries,  it  is 
obvious  that  there  would  l)e  no  occasion  to  resort  to  foreign  law  at  all  ;  for,  accord- 
ing to  universal  practice  prior  to  the  passing  of  the  recent  Statute,  all  testamentary 
papers  valid  by  the  then  e.visting  law  of  England,  wherever  executed  by  a  domiciled 
Englishman,  were  valid  and  admitted  to  probate;  and  if  this  Statute  does  not 
extend  to  such  papers  made  abroad,  why  should  not  the  old  law,  not  being  abrogated 
as  to  them,  prevail? 

It  seems,  therefore,  almost  suiiei^uous  to  discuss  the  question,  whether  the  lex 
loci  regit  urtuni  should  be  applied  to  this  case;  for,  if  the  Statute  is  construed  to 
apply  to  the  testamentary  acts  of  all  domiciled  Englishmen,  wlieresoever  done,  then 
no  foreign  law  can  overrule  the  Statute.  If  the  Statute  does  not  apply,  then  the 
old  law  and  practice  nm.st ;  and  this  paper  cannot  I)e  entitled  to  proliate.  The  whole 
of  tJiis  part  of  the  case  resolves  itself  into  this,  whether  the  Statute  shall  be  held 
applicable  to  testamentary  papers  made  out  of  England,  or  not. 

It  is  hardly  fitting  to  pursue  this  inquiry  further;  for  the  question  could  only 
properly  arise  on  the  assumption  that  the  Statute  did  not  apply  to  testamentary 
papers  executed  abroad,  and  that  the  paper  in  contest  was  invalid  by  the  law  of 
England,  prior  to  the  Statute,  but  valid  by  the  law  of  the  country  where  written.  It 
is  sufficient  to  add  that  there  is  no  instance  in  which  foreign  law  has  lieen  resorted 
to  as  a  guide  to  the  decision,  whether  a  testamentar)'  paper  of  a  donii-[359]-ciled 
Englishman  should  lie  deemed  valid  or  not:  the  laxity  of  the  law  of  England,  before 
the  .Statute,  rendered  the  occurrence  of  a  case  in  which  foreign  law  could  be  called 
in  aid,  very  improbable  ;  but  still,  in  universal  practice,  the  law  oi  domicile  wa.s 
alone  regarded  ;  indeed,  had  the  lex  loci  regit  ncfiiin  prevailed  against  the  law  of 
domicile,  many  papers  executed  abroad  must  have  been  pronounced  invalid.  For 
instance,  take  the  case  of  a  Will  of  an  English  subject  having  an  English  domicile, 
executed  abroad,  in  a  country  where  stricter  fonns  were  requisite  than  the  former 
testamentary  law  of  England  demanded,  and  where  the  alternative  of  a  reference 
to  the  law  of  domicile,  as  pleaded  in  this  case,  did  not  exist;  in  such  a  case,  to  adopt 
the  lex  loci  regit  actum  would  be  to  hold  the  instrument  void.  No  trace  in  the 
history  of  English  testamentary  law  is  to  be  found,  of  the  introduction  of  this 
principle,  and  it  is  difficult  to  discover  how  the  laws  of  other  nations,  on  matters 
which  are  purely  municipal,  should  form  any  sufficient  ground  for  the  introduction 
of  a  new  Statute  to  govern  the  testamentai'y  acts  of  domiciled  Englishmen.  There 
is  a  wide  distinction  between  wills  and  contracts. 

This  brings  us  to  the  construction  of  the  Statute  ;  and,  first,  what  are  the  words 
of  the  enactment?  The  ninth  section  enacts,  that  no  testamentary  act  shall  be  valid, 
unless  it  be  in  writing,  and  executed  according  to  the  Statute.  Now,  those  words 
are  general,  and  do  not  of  themselves  import  any  exception  ;  but  it  may  be  that 
exceptions  may  be  engrafted  upon  them,  if  it  can  be  shown,  from  a  consideration  of 
the  whole  Statute,  and  from  acknowledged  principles  of  law,  that  the  Statute  was 
not  intended  to  apply  to  such  excepted  cases.  Then  what  is  the  alleged  exception? 
That  the  Statute  does  not  extend  to  testamentary  papers  of  domiciled  [360]  English- 
men made  out  of  England.  Now  it  must  be  admitted  that  there  are  no  words  to  be 
found,  pointing  to  such  exception  ;  but  would  the  exception  be  reconcileable  with 
the  principles  hitherto  acted  upon?  The  principles  hitherto  acted  upon 
are  these:  First,  That  mobilia  seqiiuntur  personam;  Second,  That  the 
law  of  domicile  regulates  testacy  and  intestacy ;  Third,  That  the  Courts, 
in  the  case  of  foreigners  domiciled  abroad,  having  property  here,  always 
apply  to  the  law  of  the  domicile,  as  in  the  cases  of  De  Bonneval  v.  De  Bonneval  (I 
Curt.  856),  and  Hare  v.  Nasmyth  (2  Add.  25),  and  numerous  other  instances ; 
Fourth,  That  the  lex  loci  rei  sitae,  and  the  lex  loci  regit  actum,  have  not  been  applied 
in  any  instance.  If  the  lex  loci  regit  actum  be  engrafted  on  the  Statute  Ijy  way  of 
exception,  the  following  consequences  would  arise  :  that  the  law  of  domiciie  would, 
in  great  measure,  be  broken  in  upon  ;  that  whenever  an  Englishman  accidentally 
travelling  abroad  happened  to  make  a  te.stamentary  paper  at  a  place  he  was  passing 
through,  the  Courts  here  would  have  to  decide  upon  its  validity  by  foreign  law,  and 
this  might  happen   to   several   papers   made  by  the   same  Testator,   in    different 
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countries,  having  different  testamenuary  laws.  If  the  validity  of  a  Codicil  be  triable 
by  the  adoption  of  such  foreign  law,  so  must  the  revocation  of  a  Will;  and  conse- 
quently a  Will  duly  executed  in  England,  according  to  the  Statute,  might  be  revoked 
by  a  holograph  paper,  unattested,  made  abroad  in  countries  where  the  law  holds 
such  testamentary  papers  valid. 

Again,  other  and  very  serious  results  would  follow  from  this  exception.  _A 
testamentary  paper,  executed  according  to  the  Statute  abroad,  might  not  be  valid, 
for  the  law  of  the  country  might  require  the  attestation  of  three  witnesses,  or  a 
different  form  of  attestation.  The  [361]  exception  would  not  only  produce  those 
consequences,  but  it  would  directly  militate  against  the  principle,  that  a  man  is 
presumed  to  know  the  law  of  his  domicile,  but  not  the  testamentary  law  of  a  country 
he  may  casually  visit.  It  is  difficult  to  say  where  such  a.n  exception,  if  admitted, 
would  stop  ;  would  not  the  same  principle  tend  to  abrogate  the  effects  of  the  seventh 
and  eighth  sections,  as  to  the  age  at  which  testamentary  papers  may  be  made,  and 
as  to  married  women?  The  great  object  of  the  Act  would  be  defeated,  the  object 
being  the  introduction  into  the  English  testamentary  law,  of  fixed  and  positive  rules 
for  the  execution  of  testamentary  in.struments. 

It  is  no  answer  to  this  reasoning  to  say,  that  the  Statute  would  not  extend  to 
the  testamentary  papers  of  foreigners  or  Englishmen  domiciled  abroad.  Such  an 
exception  would"  be  founded  on  the  acknowledged  doctrine  of  the  law  of  domicile, 
and  be  according  to  practice.  It  would  only  be  the  adoption  of  the  same  principle 
which  governed  the  great  case  of  Wilson  v.  Marryatt,  (8  T.  Rep.  31,)  namely,  that  a 
British  subject  domiciled  abroad  might  carry  on  a  trade  permitted  to  the  citizens 
of  the  country  in  which  he  was  domiciled,  though  in  general  terms  British  Statutes 
had  prohibited  such  trade  to  British  subjects. 

For  the  reason  now  stated,  we  are  of  opinion  that  the  testamentary  papers  of 
Englishmen,  not  domiciled  abroad,  are  subject  to  the  provision  of  this  Statute, 
wherever  such  papers  may  have  been  made,  and  we  find  that  in  the  case  of  Maltass 
V.  Maltass  (3  Curt.  231),  Sir  Herbert  Jenner  Fust  has  expressed  his  opinion  to  the 
same  eft'ect. 

As  to  the  question  whether  the  script,  dated  Milan,  28th  of  October  1838,  is  ren- 
dered operative  by  the  Codicil  of  the  26th  of  April  1839,  the  latter  paper  [362] 
being  duly  attested  according  to  the  recent  Statute. — That  Codicil  is  as  follows:  — 
"  This  is  a  further  Codicil  to  the  Will,  Testament  and  Codicils  of  me,  Francis  Charles 
Seymour  Conway,  Marquis  of  Hertford,  K.G.  I  had,  in  former  Codicils,  en- 
deavoured to  give  as  much  as  possible  to  Lady  Strachan  :  now  I  wish  to  withdraw 
all,  except  a  provision  of  seven  hundred  a-year,  under  my  old  family  settlements, 
wliicli  I  am  entitled  to  bequeath  to  any  one  for  life,  and  what  I  give  underneath. 
I  give  to  her,  the  said  Louisa  Dillon  Strachan,  ten  thousand  pound.s — to  Charlotte, 
Countess  of  Zichy  Ferraris,  fifteen  thousand  pounds — and  to  Matilda,  Countess  of 
Berchtoldt,  five  tliousand  pounds.  And  I  direct  that  these  sums  be  a  first  and 
primary  charge  upon  all  the  manors,  messuages,  lands,  tithes,  and  hereditaments 
in  the  county  of  Warwick,  and  preferably  in  the  parish  of  Salford  (the  town  of 
Birmingham  to  be  excepted),  to  and  over  which  I  have  any  disposing  power,  and  I 
hereby  ratify  and  confirm  my  said  Will  and  Codicils,  except  as  before  excepted,  in 
every  other  respect."  The  words  relied  on  for  validating  the  Milan  script  are 
these: — "I  hereby  ratify  and  confirm  my  said  Will  and  Codicils,  except  as  before 
excepted,  in  every  respect." 

The  legal  meaning  and  effect  of  these  words  must  be  ascertained  from  the  whole 
of  this  paper,  and  in  accordance  with  the  acknowledged  rules  of  interpretation. 
There  are  two  modes  of  affixing  a  meaning  to  words  used  in  an  instrument  of  this 
description  :  first,  by  taking  the  .strict  and  primary  acceptation  ;  second,  from  the 
context  of  the  whole,  adopting  a  wider  and  more  general  meaning.  If  the  first 
mode  of  interpretation  is  to  prevail,  then,  on  the  26th  of  April  1839,  the  word 
"  Codicil"  could  only  mean  a  testamentary  paper,  which  required  the  death  of  the 
Testator  alone  [363]  to  give  it  testamentary  eft'ect;  or,  in  other  words,  a  testa- 
mentary paper  duly  executed  and  attested,  according  to  the  Statute.  Certainly, 
there  have  been  very  many  authorities  to  show  that  where  a  Testator  uses  a  technical 
expression  of  tliis  kind,  its  strict  and  primary  sense  ought  to  be  applied  ;  and  it  is 
exceedingly  difficult  to  find,  in  this  paper  of  the  26th  of  April  1839,  any  expressions 
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which  could  legally  induce  the  Court  to  break  in  on  this  established  jirinciple:  but, 
however,  without  saying  more  on  this  poiiit  at  i)resent,  we  will  proceed  t(j  consider 
what  will  be  the  effect  and  consequence  of  the  other  mode  of  construction,  and  apply- 
ing to  the  word  "  Codicil  "  a  more  general  and  extended  meaning. 

If  the  word  "  Codicil  "  be  divested  of  its  strict  legal  meaning,  the  next  inciuiry 
is,  what  might  it  mean?  Why  should  it  be  restricted  to  a  paper  written  and  signed 
by  the  deceased?  In  common  parlance,  men  were  accustomed  to  call  every  paper 
subsidiary  to  a  Will,  a  Codicil,  though  it  were  only  a  preparation  in  draft  or 
unsigned.  By  the  law  which  existed  before  the  Statute,  every  paper,  no  matter  in 
what  state,  proved  to  be  intended  to  be  final,  whether  written  by  the  Testator  or 
not,  was  entitled  to  probate.  If  the  present  legal  meaning  of  the  word  "  Codicil  " 
be  departed  from,  why  take  a  less  extensive  meaning  than  that  which  the  old  law 
would  give,  and  wliich  Testators  very  commonly  u.sed?  And  if  this  be  .so,  the  Codicil 
of  the  26th  of  April  1839  would  validate  all  previous  papers  of  this  description, 
however  loose  they  might  be,  signed  or  unsigned,  with  or  without  erasures,  oblitera- 
tions, and  interlineations.  Surely,  this  shows  the  danger  of  aljundoning  a  general 
rule,  for  the  purpose  of  carrying  into  effect  what  may  be  thought  the  Testator's 
intention. 

There  is,  however,  another  and  most  important  rule  [364]  of  construction,  w-hich, 
if  any  but  the  strict  and  primary  sense  were  attrilnited  to  the  words  used  in  this 
Codicil,  would  be  violated.  That  rule  appears  to  be  correctly  expressed  in  the  work 
of  the  pre.sent  Vice-Chancellor  Wigrani,  as  to  the  interpretation  of  Wills: — "  When 
there  is  nothing  in  the  context  of  a  Will  from  which  it  is  apparent  that  the  Testator 
has  used  the  words  in  which  he  has  expressed  himself  in  any  other  than  their  strict 
and  primary  sense,  and  when  his  words  so  interpreted  are  sensible  with  reference 
to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  construction  that  the  words  of 
the  Will  shall  lie  interpreted  in  their  strict  and  primary  sense,  and  in  no  other, 
although  the}'-  may  be  capable  of  some  popular  or  secondary  interpretation,  and 
although  the  most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or 
secondary  sense  be  tendered."  Now,  to  apply  this  doctrine  to  the  present  case. — 
The  strict  and  primary  sense  of  the  word  "  Codicil  "  is  a  testamentary  instrument 
which  would,  per  se,  become  valid  immediately,  on  the  death  of  the  Testator;  such 
words,  so  interpreted,  are  sensible  with  reference  to  extrinsic  circumstances;  for 
there  are  CodiciL  made  prior  to  the  26th  of  April  1839,  duly  executed,  so  as  to  come 
within  the  strict  and  primary  sense;  therefore,  according  to  the  rule  of  construction 
Stat  d,  however  capable  the  words  may  be  of  another  and  popular  interpretation, 
or  however  strong  the  intention  of  the  Testator,  the  strict  and  primary  sense  must 
be  adhered  to.  If,  then,  the  strict  and  primary  meaning  be  attached  to  the  word 
"  Codicil,"  the  Codicil  of  the  26th  of  April  could  not  render  operative  the  Milan 
script,  for  it  is  not  entitled,  legally  speaking,  to  be  called  a  Codicil. 

It  is  not  necessary,  however,  to  rest  our  Judgment  on  this  ground.  We  will  now 
take  into  consideration  the  [365]  question  which  was  most  argued  at  the  Bar, 
assuming  that  the  Milan  paper  might  be  included  under  the  term  "  Codicil  ":  the 
question  now  before  us  is,  whether  tjie  Milan  script  is  rendered  valid  by  the 
executed  Codicil  of  April  1839.  What  is  the  proper  meaning  of  the  words  "  rendered 
valid?"  Before  the  passing  of  the  recent  Statute,  it  was  common  to  republish  a 
Will  or  a  Codicil  for  the  purpose  of  rendering  them  operative  from  the  date  of 
publication,  because,  otherwise,  lands  acquired  subsequently  to  the  first  execution 
would  not  pass.  Ordinarily,  there  had  been  a  previous  legal  execution  of  the 
Codicil  sought  to  be  republished ;  as,  indeed,  the  term  itself  imports ;  but  there 
was  another  mode  admitted  to  be  legal,  namely,  in  a  regularly  executed  Codicil,  to 
refer  expressly  to  a  paper  not  previously  duly  executed ;  this  was  not,  properly 
speaking,  a  republication,  but  an  incorporation,  by  reference,  of  an  unexecuted 
paper. 

We  will  next  consider  upon  what  principle  it  is,  that  incorporation  by  reference 
has  stood,  and  may  be  justified. 

By  the  Statute  of  Frauds,  devises  of  lands  were  to  be  in  writing,  signed  and 
attested  ;  this  was  the  security  which  that  law  provided  for  the  authenticity  of  such 
instruments.  Any  attempt  to  devise  lands  with  less  security,  would  be,  pro  tnnto, 
a  defeazance  of  the  Statute;  therefore,  it  was  held  that  a  man  could  not  by  his  Will 
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reserve  to  himself  the  power  of  devising  land  by  an  unattested  Codicil — for  such 
Codicil  would  carry  with  it  less  proof  of  authenticity;  but  it  was  permitted  to  a 
Testator  to  render  operative  as  part  of  his  Will  duly  attested,  a  written  paper 
already  in  existence  ;  and  for  this  reason — because,  the  paper  being  clearly  identi- 
fied, and  the  Will  duly  attested,  the  security  intended  by  the  Statute  would  not  be 
dimi-[366]-nished.  It  is,  however,  evident  that  certainty  and  identification  is  the 
very  essence  of  such  incorporation.  If  any  doubt  can  exist  as  to  the  instrument  to 
be  incorporated,  then  the  principle  of  incorporation  by  relation  would  fail ;  conse- 
(juently,  so  far  as  we  can  discover  in  all  the  cases  of  incorporation  under  the  Statute 
of  Frauds,  there  has  been  an  express  reference  to  a  paper  in  writing  described  with 
certainty. 

This  is  the  doctrine  of  Mr.  Justice  Wilson,  in  Haherghaiii  v.  Vincent  (2  Yes.  Jun. 
231).  His  words  are,  "  If  a  Testator  in  his  Will  refers  expressly  to  any  paper 
already  written,  and  has  so  described  it  that  there  can  Ise  no  doubt  of  its  identity." 

From  this  doctrine  it  does  not  appear  that  in  subsequent  cases  there  has  been  any 
departure.  It  is  most  distinctly  affirmed  by  Lord  Eldon,  in  Smart  v.  Prujean  (6 
Ves.  561).  Lord  Eldon  says:  "  The  rule  of  law  is,  that  an  instrument  properly  at- 
tested, in  order  to  incorporate  another  instrument  not  attested,  must  describe  it  so  as 
to  be  a  manifestation  of  what  the  paper  is,  which  is  to  be  incorporated,  in  such  a  way, 
that  the  Court  can  be  under  no  mistake."  It  is  useless  to  travel  through  all  the 
other  cases  cited  at  the  Bar:  they  may  vary  in  circumstances,  as  the  instrument 
may  be  on  the  same  paper  or  not,  but  none  depart  from  the  principle. 

Having  then  examined  tlie  doctrine  applied  to  incorporation,  in  cases  having 
reference  to  the  Statute  of  Frauds,  the  next  step  is  to  determine  whether  it  does 
not  equally  apply  to  the  present  Statute  of  Wills  ;  there  is  not  any  ground  for  dis- 
tinction, for  the  only  difference  as  relates  to  this  case,  is  attestation  by  two,  instead 
of  three  witnesses;  a  beque-st  of  personal  estate  being  now  governed  by  the  same 
rules  as  apply  to  devises  of  real  property. 

This  brings  us  at  once  to  the  question,  whether  the  [367]  Milan  script,  being  a 
separate  paper,  distinct  from  the  Codicil  of  the  26th  of  April  1839,  and  not  executed 
according  to  the  Statute,  is  incorporated  as  part  of  the  Codicil  of  April  1839  ;  for 
"  republi-shed,"  in  the  proper  sen.se  of  the  term,  the  Milan  Codicil  cannot  be,  for  it 
never  was  legally  published  or  duly  executed. 

Bearing  in  mind  that  certainty,  and  prevention  of  mistake,  are  requisite,  let  us 
examine  the  words  of  the  Codicil  of  April  1839.  There  is  no  express  reference  to 
the  Milan  script  by  date,  by  contents,  or  by  any  specific  description  which  could 
identify.  Tlie  words  to  be  relied  on  are,  "  I  affirm  my  said  Will  and  Codicils."  If 
such  words  are  sufficient  for  incorporation,  then  general  description  will  incor- 
porate, without  express  reference  or  identification.  Is  general  description,  cer- 
tainty, without  chance  of  mistake? 

We  will  trace  the  consequences  which  may  result  from  holding  general  descrip- 
tion sufficient: — First.  Instead  of  attaching  to  the  word  "Codicil"  its  strict  and 
primary  sense,  a  merely  popular  acceptation  of  the  term  must  be  substituted ; 
Second.  In  the  popular  acceptation  of  the  term,  as  has  already  been  discussed,  any 
paper  of  a  testamentary  kind,  signed  or  unsigned,  might  be  introduced ;  Third. 
This  would  of  necessity  introduce  uncertainty,  for  it  might  be  that  the  testator  in- 
tended to  refer  to  some,  and  not  to  other  papers,  and  thus  many  of  the  mischiefs 
existing  under  the  old  law,  and  winch  this  Statute  was  intended  to  prevent,  might 
be  revived.  The  want  of  specific  identification  would  of  necessity  repeal  to  a  cer- 
tain extent  the  Statute  ;  for  if  general  reference  would  do,  why  should  not  a  Testator 
write  as  many  Codicils  as  he  pleases,  after  the  incorporating  Codicil,  and  by  omit- 
ting to  date  them,  or  by  antedating  them,  defeat  the  provisions  of  the  Statute? 

[368]  Is  it  po.ssible  to  contend  that  this  construction  might  not  produce  uncer- 
tainty? What  the  Statute  requires  is  signature  and  attestation:  witliout  such 
protection  the  law  says  pro]ierty  shall  not  be  bequeathed,  unless  the  paper  to  be 
incorporated  is  as  clearly  identified  as  if  it  was  actually  a  part  of  the  executed  Will 
or  Codicil.  To  give  it  validity  and  effect,  would  be  to  say,  that  property  mio-ht  be 
bequeathed  without  tlie  attestation  of  witnesses:  in  other  words,  pro  tanto,  repeal 
the  Statute. 

It  may  possibly  be  said,  that  tlie  intentions  of  the  Testator  will  be  defeated  by 
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this  decision;  and  if  so,  we  may  lament  it:  but  wc  sit  here,  not  to  try  wliat  the 
Testator  may  have  intended,  but  to  ascertain,  on  legal  principles,  what  testamentary 
instruments  ho  has  made  ;  and  we  must  not  be  induced  by  any  consideration  of 
intention  or  hardship,  to  relax  the  provisions  of  a  Statute  (perhaps  the  most  im- 
portant of  modern  times)  for  the  disposition  of  property. 

Being  of  opinion  tliat  all  the  facts  stated  in  the  allegation  would  not,  if  proved 
as  laid,  entitle  the  Milan  script  to  jirobate,  wc  must  affirm  the  Decree  of  the  Judge 
of  the  Prerogative  Court  rejecting  the  allegation. 

With  respect  to  costs,  considering  the  very  peculiar  circumstances  of  the  case, 
we  shall  advise  Her  Majesty  to  direct  that  the  costs  of  the  Appeal  in  this  Court  be 
paid  out  of  the  estate.  The  costs  in  the  Court  below  are  already  given  in  a  similar 
manner;  but  to  prevent  an  injurious  precedent,  we  must  add,  that  in  other  cases 
such  recommendation  will  not  be  repeated,  save  under  circumstances  equally 
peculiar  and  stringent.     The  cause  to  be  remitted. 

[Mews'  Dig.  tit.  INTERNATIONAL  LAW,  VI.  Property,  c.  Movable  rroperty;  tit. 
WILL.  II.  Testamentary  Instruments,  i.  IX.  Construction,  a.  k.  1.  c.  S.C. 
8  Jur.  86-'? ;  and,  below,  .3  Curt.  468  (aiib  noni.  De  Zichy  Ferraris  v.  Hertford). 
On  point  (i.)  as  to  domicile,  see  In  re  Cajjdevielle,  1864,  33  L.J.  Es.  306 ;  and 
Udny  V.  rdnp,  1869,  L.R.  1  H.L.  (Sc.)  441,  Phillimore,  Int.  Lam,  ss.  51-60; 
see  also  The  Wills  Act  1861  (24  and  25  Vict.  c.  114);  the  Domicile  Act  1861 
(24  and  25  Vict.  c.  121,  and  Convention  between  United  Kingdom  and  U.S.  of 
Ame  ica  relative  to  disposal  of  real  and  personal  property  (Treaty  Series,  1900, 
No.  17);  (ii.)  as  to  incorporation  (4  Moo.  P.C.  368),  discussed  in  Alien  v.  Mad- 
dock,  1858,  11  Moo.  P.C.  435;  Anderson  v.  Anderson,  1872,  L.R.  13  Eq.  386; 
in  the  goods  of  Adanisoii,  1875,  3  P.  and  D.  255  ;  (iii.)  as  to  operation  of  1  Vict, 
c.  26,  it  may  be  noted  that  the  language  of  the  judgment  (4  Moo.  P.C.  356)  is 
elliptical.  The  poilit  decided  is  clearlv  and  correctly  stated,  however,  in  the 
head-note  (4  Moo.  P.C.  340).] 


[369]  ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  AT  SIERRA  LEONE. 

THOMAS  JE'SjSmGS,~Appella?if :    HENRY   WORSLEY    mhh,— Respondent  * 

[Feb.  20,  1844]. 

The  Augusta. 

A  party  attached  for  non-payment  of  costs  decreed  against  him  in  an  Appeal 
under  the  Slave  Trade  Act  [5  Geo.  IV.  c.  113],  in  which  the  Crown  and  the 
Captors  were  the  Respondents  ;  upon  supersedeas  by  the  Crown,  ordered  to 
be  discharged  out  of  custody:  notwithstanding  the  Captors'  objection  to 
the  Crown  receiving  costs  out  of  the  proceeds  of  the  sale  of  the  vessel  con- 
demned. 

By  the  44th  sec.  of  the  5th  Geo.  IV.,  c.  113,  the  Captors  of  a  vessel  employed  con- 
trary to  the  provisions  of  the  Act,  are  only  entitled  to  a  moiety  of  the  proceeds 
of  the  sale  thereof,  after  deducting  the  costs  of  prosecution  [4  Moo.  P.C.  372]. 

This  was  a  motion  to  relax  and  supersede  an  attachment  issued  against  Thomas 
Jennings,  the  Appellant,  for  not  obeying  a  monition  for  payment  of  costs  decreed 
on  appeal  under  the  following  circumstances  : 

The  Appeal  was  from  a  sentence  of  the  Vice-Admiralty  Court  at  Sierra  Leone, 
condemning  the  vessel,  (the  Augusta,)  her  tackle,  etc.,  upon  a  charge  of  aiding  and 
abetting  the  slave-trade,  contrary  to  the  5th  Geo.  IV.,  c.  113.  The  Appeal  was 
heard  before  their  Lordships  t  on  the  5th  of  April  1843,  when  the  sentence  of  the 

*  Present:  Lord  Campbell,  Sir  Herbert  Jenner  Fust,  the  Right  Hon.  Dr.  Lushing- 
ton,  and  the  Right  Hon.  'T.  Pemberton  Leigh. 

t  Present:  The  Lord  President  (Lord  Wharncliffe),  Lord  Brougham,  Lord  Camp- 
bell, and  the  Right  Hon.  Dr.  Lushington. 
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Court  below  was  affirmed,  and  the  Appellant,  Jennings,  condemned  in  costs  of  the 
Appeal  (the  judgment  rested  entirely  on  the  facts  and  evidence  in  the  cause,  and  con- 
tained no  new  principle  of  law  as  applicable  to  such  cases). 

[370]  On  the  7th  of  July  1843,  a  monition  issued  against  Jennings  for  payment 
of  tliese  costs.  The  monition  was  served  personally,  and,  on  the  7th  of  December, 
having  been  returned,  and  the  Appellant  certified  in  contempt  for  not  having 
obeyed  it,  an  attachment  was  issued  against  him.  Under  this  attachment,  Jennings 
was  taken  into  custody  and  lodged  in  the  Queen's  Bench  Prison.  On  the  18th 
of  January  1844,  the  costs  of  the  Crown  were  directed  to  be  paid  out  of  the  proceeds 
remaining  in  the  registry ;  and  on  the  same  day  one  moiety  of  the  net  proceeds,  after 
deducting  the  costs  of  the  Crown,  was  directed  to  be  paid  to  the  Respondent,  the 
Captor,  pursuant  to  the  44th  sec.  of  the  5th  Geo.  IV.,  c.  113. 

On  the  8th  of  February,  Nicholl.  Her  Majesty's  Procurator-General,  in  pursuance 
of  the  directions  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  alleged 
before  the  Surrogate,  that  he  would  proceed  no  further  under  the  attachment  decreed 
against  the  said  Jennings,  and  consented  to  the  same  being  superseded.  The  Proctor 
for  the  Respondents,  the  Captors,  refused  tO'  attend  the  Surrogate,  whereupon  the 
matter  was  referred  to  the  Judicial  Committee. 

Dr.  Addams  now  moved  to  discharge  Captain  Jennings  from  the  attachment. 

The  Queen's  Advocate  (Sir  John  Dodson),  for  the  Crown,  ofiered  no  opposition ; 
but 

Dr.  H.  J.  Nicholl,  for  the  Respondent  and  others,  the  Captors — Opposed  the 
motion,  contending  that  by  the  44th  sec-[371]-tiou  (a)  of  the  5th  Geo.  IV.,  c.  113, 
one  moiety  of  the  proceeds  of  the  condemned  vessel  vested  in  the  Captors  at  the 
time  of  the  seizure,  and  that  if  the  Crown  was  entitled  to  deduct  the  costs  out  of  the 
proceeds,  it  would  defeat  the  object  of  the  Act.  The  sum  might  perhaps  be  paid  by 
the  Crown,  upon  a  petition  of  right. 

Lord  Campbell. — In  this  case  their  Lordships  are  of  opinion  that  the  warrant 
of  arrest  should  be  superseded,  and  that  Cap-[372]-tain  Jennings  is  entitled  to  be 
discharged.  Captain  Jennings  has  been  arrested  for  costs  decreed  to  the  Crown  on 
an  Appeal  in  this  matter  in  which  the  Crown  is  prosecutor.  Their  Lordships  are 
of  opinion,  that  the  Crowii  has  a  right  to  supersede  the  process  which  issued  at  its 
own  instance.  Their  Lordships  are  of  opinion,  that  the  Crown  must  be  supposed 
to  have  done  what  is  necessary  to  satisfy  itself  that  the  process  should  be  super- 
seded. We  find  it  thus  stated  in  the  proceedings  in  the  cause :  "  Nicholl,  Her 
Majesty's  Procurator-General,  in  pursuance  of  the  directions  of  the  Lords  Com- 

(rt)  This  section  is  in  the  following  terms: — "  And  be  it  further  enacted,  That  the 
proceeds  of  all  ships  and  goods  seized,  prosecuted,  and  condemned,  for  any  offence 
against  this  Act,  except  in  such  seizures  as  shall  be  made  at  sea  by  the  Commanders 
or  Officers  of  Her  Majesty's  ships  or  vessels  of  war,  shall  be  divided,  paid,  and  applied 
as  follows :  that  is  to  say,  after  deducting  the  charges  of  prosecution  from  the  gross 
amount  thereof.  One  third  of  the  net  proceeds  shall  be  paid  into  the  hands  of  such 
persons  as  His  Majesty,  his  heirs  and  successors,  may  please  to  appoint,  for  the 
use  of  His  Majesty,  his  heirs  and  successors  ;  One  third  part  thereof  to  the  Governor 
or  Commander-in-Chief-of  the  Island,  Colony,  Plantation,  Settlement,  or  Territory, 
where  the  said  seizure  shall  have  been  made  or  prosecuted;  and  the  other  third 
part  thereof  to  the  person  or  persons  who  shall  lawfully  seize,  inform,  and  prosecute 
the  same  to  condemnation.  And  in  case  of  seizures  made  at  sea  by  the  Commanders 
or  Officers  of  His  Majesty's  ships  or  vessels  of  war,  one  moiety  of  the  said  net  jiro- 
ceeds,  after  deducting  the  charges  of  prosecution  as  aforesaid,  shall  be  paid  into  the 
hands  of  such  person  as  His  Majesty,  his  heirs  and  successors,  may  please  to  ap- 
point, for  the  use  of  His  Majesty,  his  heirs  and  successors;  and  the  other  moiety  to 
the  Commanders  or  Officers  of  His  Majesty's  ships  or  vessels  of  war  who  shall  have 
made  the  seizure  and  prosecuted  the  same  to  condemnation,  subject,  nevertheless, 
to  such  distribution  in  the  seizures  made  by  the  Commanders  or  Officers  of  His 
Majesty's  ships  or  vessels  of  war,  whether  at  sea  or  otherwise,  as  His  Majesty,  his 
heirs  and  successors,  shall  think  fit  to  order  and  direct  by  any  Order  or  Orders  in 
Council,  or  by  any  proclamation  or  pi-oclamations  to  be  made  for  that  purpose." 
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missioners  of  Her  Majesty's  Treasury,  alleged  that  he  should  proceed  no  further 
under  the  attacluuent  decreed  against  the  said  Thomas  Jennings,  and  consented  to 
the  same  being  superseded."  Therefore,  on  tliis  minute,  it  is  clear  that  the  Crown 
has  consented  to  the  warrant  being  superseded ; — are  we  to  interfere,  and  say  tliere 
is  no  power  in  the  Crown  to  grant  a  supersedeas?  We  apprehend  that  tliere  is  no 
discretion  vested  in  us  to  advise  the  Crown  either  to  supersede  the  warrant,  or  to 
allow  it  to  remain  in  full  force;  that  is  a  matter  between  Cajitain  Jennings  and  the 
Crown.  Even  if  tlie  Crown  had  acted  improperly  towards  the  Captors,  the  parties 
before  us  are  only  Captain  Jennings  and  the  Crown,  and  we  cannot  interpose  to 
prevent  Captain  Jennings  Iiaving  the  benefit  the  Crown  intends  liim  to  have. 
It  has  been  said  in  argument,  that  Lieutenant  Hill  and  the  Captors  have  a  vested 
interest  in  the  proceeds  ;  and  so  they  have,  but  it  is  in  the  net  proceeds,  after  deduct- 
ing the  charges  of  the  prosecution :  and  it  is  not  until  those  charges  have  been 
deducted,  that  the  net  proceeds  are  ascertained. 

Their  Lordships  nnist  not  be  understood  to  say,  that  [373]  there  is  no  remedy 
against  the  Crown.  Dr.  Nicholl  referred  to  a  proceeding  by  petition  of  right  on 
behalf  of  the  Captoi-s  ;  but  their  Lordships,  looking  to  this  section  of  the  Act  of 
Parliament,  and  finding  the  words  are,  "  after  deducting  the  charges  of  prosecu- 
tion," that  the  net  proceeds  are  to  be  the  net  proceeds  after  deducting  the  charges 
of  prosecution — finding  this  enactment,  their  Lordships  apprehend  that  Lieutenant 
Hill  has  no  cause  of  complaint — that  the  Crown  has  a  di.scrction  to  do  wliat  is 
proper.  It  is  the  Crown  who  issued  the  Monition,  and  had  Captain  Jennings 
arrested;  and  if  the  Crown  thinks  proper  to  consent  to  Captain  Jennings  being 
discharged,  we  conceive  that  it  is  not  exceeding  the  just  power  belonging  to  the 
Crown. 

Therefore,  Captain  Jennings  ought  to  be  discharged.  We  think  the  Captors 
have  no  reason  to  complain,  if  they  have  one  half  of  the  net  proceeds  after  these 
charges  are  paid. 

[5  Geo.  IV.  c.  113,  s.  40,  was  repealed  by  the  Slave  Trade  Consolidation  Act,  1873  (36 
and  37  Vict.  c.  88).  See  ss.  11-16  of  the  Act  of  1873,  and  note  to  Muter  v. 
Chipchase,  1836,  1  Moo.  P.C.  3.] 


[374]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  MAURITIUS. 

ALCESTE  FLOKENTIN  ANTOINE  WOmAXC—Appellnnt;  LA  DAME  D'ORLIAC, 

— Respondent  *  [May  9,   1844]. 

The  Charter  of  Justice  of  the  Mauritius  gives  no  right  of  Appeal  to  the  Queen 

in  Council,  from  a  sentence  of  divorce. 
But  the  Crown  can,  upon  special  petition,  for  that  purpose,  grant  such  leave. 
Appeal  granted  by  the  Cotir  TfAppel  in  the  Mauritius,   from  a  sentence  of 

divorce,  a  vinculo  mafvimomt,  upon  petition  of  Respondent,  discharged  as 

incompetent.     But 
On  special  petition,  leave  to  appeal  granted  by  the  Judicial  Committee  upon 

terms  of  the  Appellant's  lodging  his  printed  Case  within  a  given  time,  or 

the  Appeal  to  stand  dismissed. 

This  was  a  petition  by  the  Respondent,  La  Dame  D'Orliac,  for  the  discharge  of 
an  Appeal,  granted  by  the  Cour  D'Appel  of  the  Island  of  the  Mauritius,  to  her 
husband,  the  Appellant,  from  a  sentence  of  that  Court,  pronounced  on  the  16th 
of  September  1841,  aflirming  a  Decree  of  the  Court  of  First  Instance,  for  divorce 
d  rinculo  i?Nifrinwnii,  by  reason  of  cruelty  and  outrage. 

By  the  Charter  of  Justice,  granted  by  His  late  Majesty,  King  William  the  Fourth, 
to  the  Island  of  the  Mauritius,  dated  the  13th  of  April  1831,  it  is,  among  other  things, 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  Wigram,  the  Right  Hon.  Dr. 
Lushing-ton,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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provided  "  that  it  shall  and  may  be  lawful  for  any  person  or  persons,  being  a  party 
or  parties  to  any  civil  suit  or  aotion  depending  in  tils  said  Cour  D'Appel  of  the 
Island,  to  appeal  to  His  Majesty  in  Council,  his  heirs  and  successors,  or  his  or  their 
Privy  Council,  against  any  final  judgment,  sentence  [375]  or  decree  of  the  said 
Court,  or  against  any  rule  or  order  made  in  any  such  civil  suit  or  action,  having 
the  effect  of  a  final  or  definitive  sentence,  and  which  Appeal  shall  be  made  subject 
to  the  rules  and  regulations  following,  that  is  to  say,  in  case  any  judgment,  decree, 
order  or  sentence  shall  be  given  or  pronounced  for  or  in  respect  of  any  sum  or 
matter  at  issue  above  the  amount  or  value  of  £1000  sterling,  or  in  case  any  judg- 
ment, decree,  order  or  sentence  shall  involve,  directly  or  indirectly,  any  claim, 
demand,  or  question  to,  or  respecting  property,  or  any  civil  right,  amounting  to, 
or  of,  the  value  of  £1000  sterling,  or  in  case  the  same  shall  affect  the  right  or 
alleged  right  of  any  person  to  freedom,  the  person  or  persons  so  aggrieved,  by  any 
such  judgment,  decree,  order  or  sentence  of  the  said  Cour  D'Appel,  may  within 
fourteen  days  next  after  the  same  shall  have  been  made,  pronounced  or  given,  apply 
to  the  said  Cour  D'Appel,  by  Petition,  for  leave  to  appeal  therefrom  to  His  Majesty, 
his  heirs  and  successors,  and  his  or  their  Privy  Council." 

The  Petitioner  submitted,  that  a  suit  or  divorce  was  not  comprehended  within 
the  causes  from  which  an  Appeal  was  given  by  the  Charter  of  Justice;  and  that, 
consequently,  the  Appellant  ought  not  to  have  been  permitted  by  the  Supreme 
Court  to  Appeal  to  Her  Majesty  in  Council.  And  after  setting  forth  that  it  was  a 
mere  question  of  fact  and  evidence,  of  which  the  Courts  below  were  best  enabled 
to  judge,  she  prayed  that  the  Appeal  might  be  discharged. 

The  Petition  came  on  ex  parte. 

Mr.  Wigram,  Q.C.,  for  the  Petitioner. — The  Charter  only  gives  the  right  to 
Appeal  when  the  subject-matter  amounts  to  £1000.  This  is  a  suit  [376]  for  divorce, 
which  is  clearly  not  comprehended  within  the  Charter.  It  is  impossible  to  estimate 
or  assess  the  value.  No  instance  was  ever  known  of  an  Appeal  from  a  sentence  of 
divorce,  and,  as  we  are  informed,  there  are  express  instructions  to  the  Governor 
not  to  give  leave  to  Appeal  from  sentences  of  divorce.  There  is  in  fact  no  juris- 
diction. 

Lord  Brougham. — The  words  of  the  Charter  are,  "  Where  the  sentence  shall 
involve  directly  or  indirectly  any  claim,  demand  or  question  to,  or  respecting,  pro- 
perty, or  any  civil  right  amounting  to,  or  of,  the  value  of  £1000  sterling."  Surely 
the  validity  of  marriage,  title  to  dower,  or  a  question  ^of  legitimacy,  are  all  civil 
rights.  And  were  there  no  other  remedy  it  would  be  qilite  monstrous  to  say,  that 
you  might  appeal  for  £1000,  and  not  for  a  case  where  legitimacy  is  involved.  But  the 
Charter  we  think  has  omitted  cases  of  divorce,  and  the  Cour  D'Appel  was,  therefore, 
wrong  in  granting  the  Appeal.  There  should  have  been  a  special  application  here, 
for  leave  to  appeal,  under  the  general  powers  reserved  by  the  Charter  to  the  Crown, 
which  may,  if  it  think  fit,  grant  leave  to  appeal.  Their  Lordships  will  exercise 
their  discretion  in  so  advising  Her  Majesty,  if  a  proper  case  is  brought  before 
them  ;  but  this  Petition  must  be  granted,  and  the  Appeal  allowed  by  the  Cour  D'Appel, 
dismissed. 

In  consequence  of  the  dismissal,  the  Appellant  presented  (June  1-3,  1844*)  a 
Special  Petition  praying  for  leave  to  appeal.  This  Petition  disclosed  no  fresh 
merits. 

[377]  Mr.  B.  S.  Follett,  for  the  Petitioner. 

M.  Wigram,  Q.C.,  in  opposition  to  the  Petitioner — Submitted,  that  in  the  absence 
of  merits,  the  Court  would  not  grant  the  extraordinary  indulgence  prayed  for. 
The  case  was  one  of  particular  hardship  to  the  wife  ;  she  had  olitained  the  sentence 
of  divorce  nearly  four  years  ago,  and  the  delay  and  remissness  in  prosecuting  the 
appeal  operated  cruelly  upon  her. 

Lord  Brougham. — We  tliink  the  Petitioner  ought  to  be  let  in  ;  but  it  will  be 
upon  terms  of  his  lodging  his  Case,  on  or  before  the  27th  of  Juno,  and  paying  the 
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costs  of  the  da}'.  The  Appeal  to  stand  disiuissod  if  the  Case  is  not  lodged  within 
the  time  stipulated,  without  further  application  to  this  Court. 

By  an  Order  in  Council  it  was  ordered  that  leave  ought  to  be  granted  to  the 
said  Petitioner  to  enter  and  prosecute  his  Appeal  from  the  said  Decree  of  the  Court 
of  Appeal  of  the  Island  of  Mauritius  of  the  IGth  of  September  1841.  Provided 
nevertheless,  that  such  appeal  do  stand  dismissed,  unless  Appellant  or  his  agents 
have  lodged  his  Petition  of  Appeal  and  printed  Case  on  or  before  the  27lh  Juno 
instant. 

The  Appeal  and  printed  Case  not  having  been  lodged  on  the  27th  of  June,  the 
time  prescribed  by  the  above  Order,  the  Appeal  became  dismissed. 

[Mews'  Dig.  tit.  COLONY,  III.  Appbal.<3  to  Privy  Council,  3.  Leave  to  Appeal.  Aa 
to  conditions  on  which  special  leave  is  granted  in  civil  cases,  see  note  to  Rete- 
meyer  v.  OhennuUer,  1837,  2  Moo.  P.C.  at  p.  125.  See,  as  to  appeals  from 
Mauritius,  Hulm  v.  Hulm,  1842-43,  4  Moo.  P.C.  264.] 


[378]  ON  APPEAL  FROM  THE  COURT  OF  APPEALS  FOR  THE  PROVINCE  OF 

LOWER  CANADA. 

JAMES  HUTCHINSON,— ^p/)e//a/^^    ROBERT  GILLESPIE  and  Others,— 

Respondents  *  [May  9,  1844]. 

The  firm  of  S.  and  W.  H.  in  Lower  Canada,  being  indebted  to  J.  W.,  transferred 
75  promissory  notes  to  a  factor,  on  his  account.  At  the  time  of  the  transfer 
S.  and  W.  H.  were  en  deconfiture.  A  saisee  arret  having  subsequently  issued 
by  other  of  the  creditors  of  S.  and  W.  H.,  the  75  notes  in  the  hands  of  the 
factor  were  attached.  Held  by  the  Judicial  Committee,  that  the  transfer 
having  taken  place  before  the  execution  of  the  saisee  arret,  was  valid  by 
the  French  law  in  force  in  Lower  Canada. 

A  Commission  for  examination  of  witnesses  in  Canada,  to  prove  such  deconfiture, 
in  the  circumstances,  refused  [3  Moo.  P.C.  385]. 

Semble.  By  the  old  French  law,  prevailing  in  Lower  Canada,  all  Ordoiiimnces 
not  registered,  are  void  [4  Moo.  P.C.  383,  385]. 

This  was  an  application  for  the  reception  of  certain  affidavits  touching  the 
validity  of  a  claim,  in  an  Appeal  referred  by  the  Judicial  Committee  under  the 
provision  of  the  3rd  and  4th  Will.  IV.,  c.  41,  s.  17,  made  subsequent  to  and  pending 
such  reference :  or  for  an  Order,  in  the  nature  of  a  Commission,  to  examine  witnesses, 
for  the  examination  of  the  parties  so  deposing  on  affidavit,  by  the  Court  of  Queen's 
Bench,  in  the  district  of  Montreal,  according  to  the  practice  of  that  Court,  and 
pursuant  to  the  provisions  of  the  3rd  and  4th  Will.  IV.,  c.  42,  s.  14. 

The  Appeal  was  originall}'-  heard  before  the  Judicial  [379]  Committee  in  1838, 
when  an  order  of  reference  was  made  to  Mr.  Serjeant  Channell,  to  take  the  accounts, 
and  with  liberty  to  report  special  matters  (2  Moore's  P.C.  Cases,  243). 

The  facts  of  the  case,  so  far  as  they  related  to  the  subject-matter  of  this  Petition, 
were  as  follows  :  — 

In  the  month  of  June  1825,  the  firm  of  Jolm  Spragg  and  William  Hutchinson,  of 
Montreal,  in  the  district  of  Lower  Canada,  who  were  then  in  embarrassed  circum- 
stances, handed  to  one  Lambe,  goods  which  they  held  for  the  firm  of  William  and 
James  Hutchinson,  with  directions  to  sell  them  on  account  of  that  firm :  and  they 
also  about  the  same  time  placed  seventy-five  promissory  notes  in  the  hands  of  certain 
commission-agents,  with  instructions  to  collect  the  amount  and  place  it  to  tlie 
credit  of  James  Hutchinson,  the  Appellant. 

On  the  5th  of  July   1825,  the   Respondents,   as  the  creditors  of  Spragg   and 

*  Present :  Lord  Brougham,  the  Vic^Chancellor  Wigram,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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Hutchinson,  caused  a  saisee  arret,  or  writ  of  attachment,  to  issue,  and  attached 
all  the  monies,  goods,  etc.,  in  the  hands  of  Lambe,  and  others  therein  named,  as 
belonged  or  were  due  to  John  Spragg  and  William  Hutcliiuson. 

At  the  time  of  the  execution  of  the  attachment,  Lambe  had  sold  a  great  portion 
of  the  goods  placed  with  him,  and  had  the  remainder  on  hand.  The  commission- 
agents  had  also  collected  the  amount  due  on  some  of  the  notes  deposited  in  their 
hands,  and  had  restored  the  remainder  to  Spragg  and  Hutchinson. 

The  Referee  proceeded  to  make  the  several  inquiries  directed  by  the  Order,  and, 
among  others,  respecting  the  validity  of  the  transfer  of  the  seventy-five  promissory 
notes.  The  Respondents  submitted  that,  according  to  the  law  of  Lower  Canada, 
the  [380]  transfer  of  these  notes  was  invalid,  Spragg  and  Hutchinson  being,  at  the 
time  of  the  transfer,  en  deconfitute,  or  notoriously  insolvent,  and  they  called  upon 
the  Referee  to  certify  as  to  the  propriety  of  issuing  a  Conuuissiou  to  examine  wit- 
nesses, or  to  admit  in  support  thereof  affidavits  obtained  from,  and  sworn  by, 
persons  in  Canada,  for  that  purpose. 

The  Appellants  resisted  the  application,  contending  that  the  transfer  was  valid 
by  the  law  of  Lower  Canada,  and  brought  in  a  statement  as  to  this  point. 

The  Arbitrator  by  his  interlocutory  report,  bearing  date  the  27th  of  June  1843, 
certified  and  reported,  among  other  things,  that,  being  of  opinion  that  the  transfer 
of  the  seventy-five  promissory  notes  was  not,  by  the  law  of  Lower  Canada,  void  by 
reason  of  the  previous  deconfiture,  or  notorious  insolvency,  if  any  such  existed,  of 
Spragg  and  Hutchinson,  he  had  refused  a  Commission  to  examine  witnesses  in 
Canada  ;  but  having  regard  to  the  power  given  to  him,  by  the  order  of  reference, 
to  report  from  time  to  time,  at  the  request  of  either  party,  or  in  his  final  report, 
such  special  matters  as  might  arise  connected  with  the  subject-matter  of  investiga^ 
tion,  he  had  reported  the  matters  aforesaid,  and  the  grounds  upon  which  he  refused 
to  grant  a  certificate  of  the  propriety  of  issuing  a  Commission  to  examine  witnesses. 

The  Respondents,  the  Petitioners,  then  presented  a  Petition  to  the  Judicial  Com- 
mittee, complaining  of  the  findings  of  tlie  Referee  upon  this  point,  and  praying  for 
a  Commission  to  examine  witnesses  in  Canada,  for  the  purpose  of  proving  that 
Spragg  and  Hutchinson  were,  at  the  time  of  the  transfer,  en  deconfiture. 

[381]  Mr.  Watson,  Q.C.,  and  Mr.  Gordon,  for  the  Petitioners. 

Tlie  transfer  of  the  seventy-five  promissory  notes  by  Spragg  and  Hutchinson, 
when  en  deconfiture,  would,  by  the  law  of  Lower  Canada,  be  void.  Jt  will  not  be 
requisite  to  argue  that  the  transfer  w^as  absolutely  void  ;  all  we  have  to  do  is,  to  show 
that  there  were  circumstances  which  create  a  suspicion  of  fraud.  That  will  be 
sufficient  to  justify  the  issuing  of  the  Conjmiission.  The  Referee  refused  our  applica- 
tion, because  he  conceived  the  transfer  valid  in  law.  He  made  the  interlocutory 
report  to  enable  your  Lordships  to  determine  whether  an  order  should  go  out  or  not. 
The  same  powers  are  given  him  by  the  3rd  and  4tli  Wm.  IV.,  c.  41,  s.  17,  as  are 
exercised  by  a  Master  in  Chancery.  In  the  Master's  OflEice,  if  the  Master  thinks  a 
Commission  necessary  he  certifies  for  one,  and  then  it  issues.  [Lord  Brougham  : 
There  is  a  direct  reference  in  the  order  as  to  these  promissory  notes  (2  Moore's  P.C. 
Cases,  247).  1  take  the  order  of  reference  as  to  an  Arbitrator,  not  to  a  Master  in 
Chancery.]  As  to  their  being  the  property  of  Spragg  and  Hutchinson,  not  as  to  the 
question  of  the  transfer  being  en  deconfiture.  Our  objections  to  the  interlocutory 
order  are.  First,  that  no  question  of  law  was  referred  ;  and  Secondly,  that  the 
Referee  has  proceeded  upon  an  erroneous  assumption  of  the  law  of  Lower  Canada, 
affecting  transfers,  en  deconfiture. 

The  law  of  France  was,  down  to  the  cession  of  Canada  to  England,  in  1763,  the 
law  of  Canada.  By  the  14th  Geo.  III.,  c.  83,  it  is  declared  that  in  all  matters  relative 
to  property  and  civil  rights,  resort  shall  be  had  [382]  to  the  laws  of  Canada  for  the 
decision  of  the  same.  Thus  the  law  of  Canada,  as  existing  at  the  time  of  its  cession 
to  England,  is  the  law  to  which  we  must  resort  to  determine  the  question.  Denisart, 
treating  on  the  laws  generally  in  use  in  the  French  Colonies,  says,  "  II  est  certain 
que  dans  les  hides,  en  Amerique  et  pnr-towt  nilleurs  oil  les  Francois  ont  des  Colonies, 
I'on  suit  la  Coutume  de  Paris  "  (Denisart,  Collection  des  Decisions,  tit.  Colonie). 
To  the  same  effect  writes  Merlin,  except  that  he  includes  also  the  laws  and  ordomiances 
of  France: — On  doit  jui/cr,  duns  les  Colonies,  suivant  les  lois  et  les  Ordontiances 
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dii  royiiuiiic  et  roiiloriiit/iient  a  la  Coiitume  de  Paris  "  (Merlin,  Repertoire  Univer- 
selle,  tit.  Colonie,  §  i.  iv.).  These  are  the  laws  whicii  apply  to  the  French  Colonies 
generally.  With  regard  to  Canada  in  particular,  the  Edit  of  Louis  XIV.  of  1 663, 
provides: — "  Lequel  Conseil  Souverum  aura  le  pouvoi/r  de  connoitre  de  toutes 
causes,  civiles  et  criminelles,  pour  juger  souverainement  et  en  dernier  ressort,  selun 
les  loix  et  ordunnances  de  notre  Royaume  de  France,  et  y  proceder  autant  qti'U  se 
pourra,  en  la  forme  et  maniere,  qui  se  pratique  et  se  garde  dans  le  ressort,  de  notre 
Cour  de  Parleiiient  de  Paris  "  (Edits  Concernant  Canada,  Quebec,  1803-6,  voL  i. 
p.  21).  The  law  adopted  by  the  Parliament  of  Paris,  was  the  Coutume  de  Paris, 
the  Ordonnances,  and  when  they  were  silent,  the  Civil  Law.  The  I79th  article  of 
the  Goutuvie  de  Paris,  is  in  these  words,  "  Toutefois  en  cas  de  deconfiture  chacun 
creancier  vient  a  contribution  au  sol  la  lirre,  siir  les  hiens  meubles  du  dehiteur,  et 
n'y  a  point  de  preference  ou  preroijativt',  pour  quelque  cause  que  ce  soit ;  encore 
qu'aucunt,  des  creanciers  eut  fait  pre-\Z?>S\-iiiier  sai-sir."  Again  by  the  ISOtli  article  : 
— "  Le  cas  de  deconfiture  est  quand  les  hiens  du  dehiteur,  tant  meubles  qu'immeuhles, 
ne  suffisent  aux  creanciers  apparens ;  et  si  pour  empeclter  la  contribution,  se  tneut 
different  entre  les  creanciers  apparens,  sur  la  suffisance  ou  insuffisance  des-dits 
hiens,  les  premiers  en  diligence  qui  prennent  les  deniers  des  meubles  par  eux  arretez, 
doivent  hailler  caution  de  les  rapporter  pour  etre  mis  en  contribution,  au  cas  que 
les  dits  hiens  ne  suffisent  "  (see  Coutume,  and  see  Ferriere's  Commentary,  12mo  ed. 
1741).  The  provisions  as  to  deconfiture  were  enacted  as  the  general  law  of  France, 
by  Art.  165  of  the  Ordonnance  of  1629  (Ferriere's  Diet,  de  Droit,  tit.  Deconfiture), 
the  Ordunnancc  du  Commerce,  tit.  XL,  Art.  4  (Recueil  General  des  Anciennes  Lois 
Francaises,  par  M.  Isambert,  vol.  xix.  p.  104),  the  declaration  of  18th  November 
1702  (Ibid.  vol.  XX.  p.  420),  and  declaration  of  the  11th  and  16th  June  1716.  [Mr. 
Surge:  None  of  these  authorities  prevail  in  Canada:  they  were  never  registered, 
as  required  by  the  Edit  of  Louis  XIV.,  to  become  part  of  the  law  of  Canada  (Laws  of 
Canada,  vol.  i.  p.  1-19).].  It  is  a  question  whether  the  laws  of  France,  although  not 
registered  in  Canada,  are  not  binding  in  Canada.  [Lord  Brougham  :  It  is  a  prin- 
ciple of  the  French  law,  that  all  ordunnances  not  registered,  are  void.  They  only 
take  effect  from  the  date  of  the  registration.]  The  Edit  of  Henry  IV.,  1609,  clearly 
shows  that  transfers  in  fraud  of  creditors  are  void — "  nous  avons  par  meme  moyen 
declare  et  declarons  tels  transports,  cessions,  venditions  et  donations  de  hiens, 
meubles  ou  immeuhles,  faits  en  fraude  des  creanciers,  directement  ou  indirectement 
nids  et  de  nul  cffet  et  valeur  "  (Recueil  d'Edits,  etc.,  vol.  i.  p.  735,  fo.  Ed.  Paris,  172). 
The  [384]  question  then  is  one  of  fraud,  which  is  one  of  fact,  and  must  he  so  treated. 
The  proximity  of  actual  Ijankruptcy  was  the  great  test.  This  can  only  be  known  bj' 
granting  the  Commission. 

Mr.  Burge,  Q.C.,  and  Mr.  Ellis,  appeared  for  the  Appellant  to  oppose  the  Motion, 
but  were  not  called  upon. 

Lord  Brougham. — Their  Lordships  entertain  no  doubt  upon  this  Petition.  L^^pon 
the  Appeal  coming  before  them  in  1838,  they  thought  fit,  to  save  delay,  trouble,  and 
litigation,  to  settle  the  question,  and  referred  the  matter  to  Mr.  Serjeant  Channell. 
It  was  sent  rather  by  way  of  reference,  than  as  to  a  Master  in  Chancery  to  take 
accounts.  We  do  not  say  that  if  it  had  been  a  material  question  of  law  we  would 
have  referred  it;  certainly  not,  without  some  specific  declaration.  The  question 
of  property  in  this  case  substantially  gave  the  Referee  authority  to  inquire  into  the 
question  of  law.  It  was  necesarily  raised  before  him  on  taking  the  accounts,  and  we 
think  be  could  not  have  done  otherwise  than  he  has.  The  main  question  is,  whether 
the  Referee  has  formed  a  correct  view  of  the  law  of  Lower  Canada,  such  as  justified 
his  refusal  to  receive  the  affidavits,  or  to  report  in  favour  of  the  Conmiission.  He 
considered  the  question  of  deconfiture,  in  the  circumstances,  inmiaterial.  It  is 
clear,  that,  if  this  Commission  was  allowed  to  issue,  it  could  only  establish  a  fact, 
namely,  the  deconfiture  of  Spragg  and  Hutchinson  at  the  time  of  the  transfer.  That, 
however,  is  totally  immaterial  in  the  view  their  Lordships  take  of  the  case.  The 
Coutume  de  Paris  applies  to  Lower  Canada,  but  the  l79th  article,  [385]  relied  upon 
by  the  Petitioners'  Counsel,  does  not  go  to  establish  their  proposition.  This  article 
merely  points  out  divers  preferences  given  to  creditors.  Nor  does  the  180th  article 
of  the  same  code  apply.     No  law  has  been  proved  to  apply  to  Lower  Canada  upon 
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this  point,  except  the  Co-ufume  de  Paris.  The  Ordonnantes  cited  do  not  apply ;  they 
were  never  registered,  and  it  is  a  principle  of  the  French  law  that  all  0 rJonnances 
not  registered,  are  void.  Registration  was  necessary  to  give  them  authority.  It  is 
the  check  wliich  the  Parliament  of  Paris  had  over  the  Edits  of  the  Crown.  The 
Ordoimance  of  17GG  throughout  assumes  registration  to  be  necessary.  The  mere 
fact,  therefore,  of  the  existence  of  certain  Ordunnances  is  not  sufficient  to  make  them 
in  force  in  Canada.  The  Petitioners  say  that  there  is  fraud — they  do  not  allege 
specific  fraud — but  it  is  immaterial.  Upon  the  whole,  we  agree  with  tlie  Learned 
Serjeant  in  the  conclusion  he  has  arrived  at.  Consequently  we  must  refuse,  as  he 
has  done,  the  issuing  of  the  Commission. 

[Mews'  Dig.  tit.  COLONY,  IL  Particular  Colonies,  4.  British  North  America. 
Approved  on  point  as  to  necessity  for  registration  of  Ordonnances  in  Symes  v. 
CuviJUcr,  1880,  5  A.C.  138,  157;  and  cf.  Les  Soeurs  Hospitalieres  de  St.  Joseph 
V.  Middlemiss,  1878,  3  A.C.  1102,  see  also  11  Exch.  798.] 


[386]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF 

CANTERBURY. 

WILLIAM  MEDDOWCROFT,— J /v^e//««f;  HARRIET  BXiGXi'K^m,— Respondent* 

[May  10  and  11,  lS4i]. 

The  validity  of  a  sentence  passed  in  1816,  by  the  Consistory  Court  of  London, 
decreeing  a  divorce,  a  vinculo,  in  a  suit  of  nullity  of  marriage,  may  be  im- 
peached in  a  suit  brought  in  1842,  in  the  Prerogative  Court,  for  granting 
Letters  of  Administration,  by  the  issue  of  the  marriage,  pronounced  null 
and  void  Isy  the  sentence  of  1816. 

But  in  order  to  set  aside  such  sentence,  collusion  between  the  parties,  and  fraud 
practised  thereby,  upon  the  Court,  must  be  satisfactorily  shown. 

An  allegation,  impeaching  a  sentence,  and  pleading  facts,  which  if  proved,  might 
amount  to  fraud,  but  not  collusion,  rejected 

This  was  an  Appeal  from  a  decree  of  the  Prerogative  Court  of  Canterbury,  and 
was,  in  the  first  inistance,  a  cause  of  citing  the  Respondent,  Harriet  Huguenin,  the 
wife  of  Louis  Huguenin,  theretofore  calling  herself  Meddowcroft,  and  pretending 
to  be  the  lawful  relict  of  W'illiam  Meddowcroft,  deceased,  the  administratrix  of  the 
goods,  chattels,  and  credits  of  the  deceased,  to  bring  in  the  Letters  of  Administration 
of  such  goods,  etc.,  and  to  show  cause  why  the  same  should  not  be  revoked,  as 
having  surreptitiously,  and  under  false  suggeBtions,.  been  obtained;  and  was 
promoted  by  the  Appellant  against  the  Respondent. 

The  allegation  given  in  on  behalf  of  the  Appellant,  pleaded,  that  William  Meddow- 
croft, the  party  deceased,  on  the  28th  of  February  1815,  duly  intermarried  with  one 
Mary  Gregory,  widow,  in  the  parish  church  of  [387]  Clerkeuwell,  and  that  an  entry 
of  such  marriage  was  duly  made  in  the  register-book  of  marriages  kept  in  and  for 
the  said  parish;  that  the  parties  lived  and  cohabited  together,  and  were  reputed  to 
be  man  and  wife;  that  there  was  issue  of  the  said  marriage,  one  child,  the  Appel- 
lant, who  was  born  in  the  year  1817,  and  in  the  month  of  February,  in  the  same  year, 
was  baptized  in  the  name  of  William,  and  an  entry  thereof  made  in  the  register- 
book  of  baptism  kept  for  that  purpose,  in  the  parish  of  Saint-George  the  Martyr,  in 
the  county  of  Middlesex  ;  but  that  in  the  said  entry,  Mary  Meddowcroft,  the  wife  of 
William  Meddowcroft,  deceased,  and  the  mother  of  the  Appellant,  had  been  er- 
roneously or  fraudulently  described  as  Mary  Gregory. 

The  Respondent  (defendant  in  the  Court  below)  appeared  and  gave  in  a  defen- 
sive allegation,  in  which  she  pleaded — That  soon  after  the  marriage  in  fact  had 

*  Present :  Lord  Brougham,  the  Vice-Chancellor  Wigram,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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l)etween  the  said  William  Meddowcroft  and  Mary  (Jregoiy,  widow,  on  tiiu  "iiSth  day 
of  February  1815,  Ijeiiig  the  marriage  pleaded  in  the  second  article  of  the  allegation 
given  in  and  admitted  on  behalf  of  William  Gregory,  calling  himself  Meddowcroft, 
(the  Appellant,)  to  wit,  in  or  about  tiie  beginning  of  the  year  1816, 
a  suit  of  nullity  of  marriage  by  reason  of  minority,  and  the  undue 
publication  of  banns,  entitled,  "Meddowcroft  v.  Gregory,  falsely  calling  herself 
Meddowcroft  "  (see  case  reported,  2  Hagg.  Cons.  Hep.  207),  was  instituted  in  the 
Consistorinl  Court  of  London,  by  William  Meddowcroft,  the  natural  and  lawful 
father  of  the  said  William  Meddowci-oft  (then  William  Meddowcroft  the  younger), 
the  iiarty  deceased,  against  the  said  Mary  Gregor}\  falselj'  calling  herself  Mcddow- 
[388]-croft,  and  pretending  to  lie  the  lawful  wife  of  the  said  William  Meddowcroft 
the  younger,  and  that,  on  the  12th  day  of  July  1816,  Lord  Stowell,  then  Sir  William 
Scott,  by  his  definitive  sentence,  or  final  decree,  in  writing,  made  in  the  said  cause, 
pronounced  that  the  said  pretended  marriage,  howsoever  in  fact  had  and  solemnized, 
was  null  and  void,  to  all  intents  and  purposes  in  law  whatsoever,  pursuant  and 
agreeable  to  the  Statute  passed  in  the  26th  year  of  the  reign  of  his  late  Majesty  King 
George  II.,  entitled.  "An  act  for  the  better  Preventing  Clandestine  Marriages;" 
that  no  Appeal  was  had  or  made  against  the  said  sentence  or  decree,  and  that  tlie 
same  is  now^  a  valid  and  subsisting  sentence  or  decree.  The  sentence  of  Sir  W'illiam 
Scott,  in  MeddoircrofJ  v.  Gfe(iory,  falsely  calling  herself  Meddowcroft,  was  annexed 
in  supply  of  proof. 

This  allegation  was  admitted  without  opposition. 

A  responsive  allegation  was  then  given  in,  on  the  part  of  William  Meddowcroft, 
(the  Appellant,)  which  was  in  substance,  as  follows:  — 

"  That  he,  William  Meddowcroft,  the  natural  and  lawful  sun  of  the  said  William 
Meddowcroft  and  Mary  his  wife,  was  born  on  the  15th  day  of  January  1817,  being 
subsequently  to  the  time  when  the  said  proceedings  were  so  had,  and  the  sentence 
given  in  the  said  Consistorial  Court  of  London,  and  that  by  reason  thereof,  it  was 
"  res  inter  alios  acta,"  and  that  such  sentence  could  not  in  law  be  held  to  be  binding 
and  conclusive  on  the  said  W^illiam  Meddowcroft,  who  was  necessarily  a  stranger  to, 
and  had  no  means  or  power  of  intervening  in  the  aforesaid  suit,  bj-  result  of  whicli, 
he  both  was,  and  is,  most  greviously  danmified,  both  in  estate  and  reputation. 

"  That  by  reason  of  tlie  fraudulent  .suppression  of  [389]  evidence  in  the  said 
proceedings,  and  the  erroneous  evidence  on  which  the  said  sentence  was  mainly 
founded,  as  thereinafter  pleaded,  such  sentence  was  not  a  valid  sentence,  nor  binding 
against  the  intere.st  and  rights  of  the  said  W'illiam  Meddowcroft  ;  that  (ireviously  to 
the  publication  of  the  banns  of  marriage  between  the  said  William  Meddowcroft, 
the  deceased,  and  Mary  his  wife,  then  Mary  Gregory,  widow,  in  the  parish  church  of 
Saint  James,  Clerkenwell,  in  the  county  of  Middlesex,  a  paper  of  instructions  for 
such  publication,  containing  the  true  names  of  the  parties,  as  follows,  '  William 
Meddowcroft,  bachelor,  and  Mary  Gregory,  widow,'  was  delivered  to  Elizabeth 
Penry,  spinster,  the  daughter  of  Joseph  Penry,  the  parish  clerk  of  the  said  parish, 
■who  was  in  the  habit  of  receiving  notices  for  publication  of  banns  of  marriage,  at 
the  house  of  the  said  parish  clerk,  and  she,  the  said  Elizabeth  Penry,  entered  such 
names  in  a  private  book,  preparatoi-y  to  the  same  being  entered  in  the  regular 
banns'  book ;  that  in  so  doing,  the  said  Elizabeth  Penry  wrote  the  initial  and  second 
letters,  'Me'  of  the  name  Meddowcroft,  so  as  to  resemble  '  Wi,'  and  such  were  so 
mi.staken  by  the  said  parish  clerk,  who  not  only  in  entering  the  said  name  in  the 
said  banns'  book  mistook  such  letters,  but  also  omitted  the  second  letter  '  d,'  and 
spelt  the  name  '  Widowcroft.'  That  in  consequence  thereof,  the  banns  of  marriage 
of  the  said  parties  were  published  in  the  said  church  as  between  William  Widowcroft, 
bachelor,  and  Mary  (iregory,  widow.  That  on  the  day  of  the  said  marriage,  the  said 
mistakes  in  the  said  lianns"  book,  and  which  until  such  time  were  wholly  unknown 
to  the  said  William  Meddowcroft  and  the  said  Mary  Meddowcroft,  then  Gregory, 
were  first  discovered.  That  on  such  [390]  occasion,  the  said  mistakes  appearing  to 
have  originated,  as  in  fact  they  did.  solely  with  the  said  Elizabeth  Penry,  and  the 
said  parish  clerk,  the  same  were  corrected  under  the  directions  of  the  Rev.  John 
Leese.  the  oflficiating  minister  of  the  said  parish,  in  the  said  banns'  book,  and  there- 
upon the  said  marriage  was  then  duly  had  and  solemnized  between  the  said  AVilliam 
Meddowcroft  and  Mary  Meddowcroft,  then  Gregory,  in  pursuance  of  the  publica- 
tion of  such  banns. 
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"  That  at  the  time  of  the  proceedings  in  the  said  Consistorial  Court  of  London, 
as  mentioned  in  tlie  first  article  of  this  allegation,  Elizabeth  Penry,  the  daughter  of 
the  said  Joseph  Penry,  to  whom  the  paper  of  instructions  for  the  publication  of  the 
said  banns  was  so  as  aforesaid  delivered,  was  not  examined  as  a  witness,  although 
living  at  that  time,  she  not  having  died  until  the  month  of  August  1823,  nor  was 
such  paper  of  instructions,  nor  the  said  private  book,  mentioned  in  the  next  pre- 
ceding article  of  this  allegation,  produced,  or  any  reason  pleaded  or  assigned  for  the 
non-production  of  the  same.  That  by  such  suppression  and  withholding  of  evidence, 
the  true  character  of  the  ca.se  was  concealed  from  the  Court. 

"  That  as  well  before  as  during  the  progress  of  the  aforesaid  proceedings  in  the 
Consistorial  Court  of  London,  the  said  Mary  Meddowcroft,  the  deceased,  by  false 
representations  of  the  said  William  Meddowcroft,  her  husband,  and  others,  in 
respect  to  the  advantages  that  would  result  to  her  from  not  contesting  the  suit,  and 
more  particularly  from  the  solemn  promise  of  the  said  William  Meddowcroft,  her 
hvisbaud,  that  in  the  event  of  a  sentence  of  nullity  of  marriage  being  pronounced, 
he  would  again  marry  her,  and  the  said  Mary  Meddowcroft  being  entitled  to  a  pension 
of  sixty-tive  [391]  pounds  per  annum,  as  widow  to  John  Gregory,  her  former  husband, 
who  had  been  Lieutenant  in  the  Royal  Navy,  she,  the  said  Mary  Meddowcroft,  was 
induced  to  carry  on  the  suit  collusively,  and  neither  to  administer  interrogatories 
to  the  witnesses  produced  on  behalf  of  the  promoter  of  the  said  suit,  nor  to  file  any 
allegation  on  her  own  behalf  ;  and  she,  the  said  Mary  Meddowcroft,  as  well  during 
the  said  proceedings  as  shortly  after  the  termination  of  the  same,  so  declared,  or  to 
the  effect  in  this  article  pleaded  to  divers  per.sons.  And  the  party  proponent  further 
alleged  and  propounded,  that  in  consequence  of  such  withholding  of  evidence,  the 
non-administration  of  interrogatories,  and  the  omission  to  plead,  and  other  the 
collusive  conduct  as  aforesaid,  there  was  no  bo?ia  fide  contestation  of  suit,  and  by 
reason  thereof  the  true  state  of  the  facts  was  perverted  or  suppressed,  and  a  surprise 
effected  by  the  said  William  Meddowcroft,  the  promoter  of  the  suit,  upon  the  justice 
of  the  Court. 

"  That  during  the  pendency  of  the  proceedings  in  the  said  Consistorial  and 
Episcopal  Court  of  London,  and  for  some  days  subsequently  to  the  termination 
thereof,  the  said  William  Meddowcroft,  the  deceased,  and  the  said  Mary  Meddow- 
croft, continued  to  live  and  cohabit  together  as  husband  and  wife,  when  the  said 
Mary  Meddowcroft,  suspecting,  as  she  at  that  time  declared,  that  the  said  William 
Meddowcroft  did  not  intend  to  perform  his  aforesaid  promise  of  again  marrying 
her,  had  recourse  to  professional  advice  as  to  the  expediency  of  an  Appeal  from  the 
sentence  of  the  said  Court.  That,  on  being-  informed  that  no  fresh  facts  or  other 
evidence  could  be  introduced  in  an  Appellate  Court,  which  had  not  been  brought 
forward  in  the  Court  below,  on  her  behalf,  and  being  otherwise  dis-[392]-suaded 
therefrom,  she,  the  said  Mary  Meddowcroft,  returned  to  live  and  cohaliit  with  the 
said  William  Meddowcroft,  in  the  hope,  as  she  repeatedly  declared,  of  being  able  to 
induce  him  still  to  fulfil  his  promise  of  again  marrying  her,  and  did  continue  so  to 
live  and  cohabit  with  him  until  the  birth  of  their  child,  the  said  AVilliara  Meddow- 
croft. 

"  That  James  Meddowcroft,  the  great  uncle  of  the  said  William  Meddowcroft 
(the  Appellant),  did,  by  his  last  Will  and  Testament,  duly  proved  in  this  Court,  on 
the  20th  of  October  1821,  after  making  certain  devises  and  bequests  therein,  give  and 
devise  to  trustees,  therein  named,  the  residue  of  his  freehold  and  personal  estate, 
for  the  i)urpose  of  accumulation  during  the  period  of  twenty-one  years,  and  after 
the  expiration  of  such  time,  upon  trust,  that  they  should  conve}-  the  same  to  the  use 
of  the  eldest  male  lineal  descendant  then  living,  of  his  nephew,  William  Meddowcroft, 
the  father  of  the  said  William  Meddowcroft  (the  Appellant).  That  such  time 
expired  in  the  month  of  July,  in  the  jiresent  year,  lS-i2,  and  that  such  property  so 
accumulated  amounts  to  the  sum  of  £80,000,  or  thereabouts. 

"  That  the  said  William  Meddowcroft,  (the  Appellant,)  was  not  fully  apprised 
of  the  circumstances  under  which  the  aforesaid  marriage  took  place,  until  the  close 
of  the  year  1840,  when  his  mother,  the  said  Mary  Meddowcroft,  for  the  first  time 
showed  him  certain  papers  and  documents  connected  with  the  proceedings  had  as 
aforesaid  in  the  Consistorial  Court  of  London,  and  made  sundry  communications 
relative  thereto,  which  induced  him  to  institute  the  present  proceedings." 
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This  allegation  was  opposed  by  the  Respondent.;  [393]  and  the  learned  Judge 
of  the  Prerogative  Court  (Sir  Herbert  Jenner  Fust),  l)y  his  decree,  hearing  date 
the  13th  of  F'ebruary  184:)  (reported  3  Curteis,  403),  rejected  the  allegation  upon 
which  the  Appellant  protested  a  grievance,  and  appealed  to  her  Majesty  in  Council. 

The  Appeal  now  eauie  on  for  hearing. 

Dr.  Pliilliniore,  and  Mr.  W.  T.  S.  Daniel,  for  the  Appellant. — The  question  is, 
whether  an  allegation  impeaching  a  sentence  of  a  Spiritual  Court,  on  the  ground 
that  it  was  collusively  obtained,  and  the  party  pleading  it  no  party  to  the  original 
sentence,  ought  to  be  admitted  to  proof.  This  resolves  itself  into  three  considera- 
tions:  first,  whether  a  sentence  of  a  Spiritual  Court,  in  a  suit  a  vinculo,  operates 
as  an  estoppel;  second,  whether  this  is  the  proper  forum  to  try  such  a  case;  and, 
thirdly,  whether  the  facts  pleaded  in  the  rejected  allegation,  if  proved,  would 
support  the  cause. 

I.  The  sentence  is  in  a  matrimonial  cause,  instituted  in  a  Spiritual  Court,  and 
is  not  conclusive.  "  Sententia  in  causa  ?natrimonial i  nunrpuim  transit  in  rem 
judicatant.  (Gail's  Obs.  112)."  It  is  also  laid  down  by  Oughton  (Oughton's  Ordo 
Judiciorum,  Tit.  ccv. -iii.  and  iv) :  "  in  isto  casu,  non  ohstat  exceptio  rei  juclicatce,  vel 
quod  prcedicta  sententia  transivit  in  rem  judicatam ;  quia  sententia  lata,  in  causa 
inatrimoniali,  contra  inatriniuninni,  nunquam  transit  in  rem  jaclicatam,  et  Iiahet 
multa  privilegia.  Et  quoties  Ecclesia  decipitur,  prOHuncinnilo  senteiitiam  contra 
7natrimonium,  ex  novis  probationihus,  [etiam  aiiquando  ex  eisdern]  potest  revocari 
prior  sententia."  In  the  Duchess  of  Kingston  Case  (20  Howell's  State  Trials,  355-8), 
the  Judges  gave  it  [394]  as  their  unanimous  opinion,  to  the  question  put  to  theui  by 
the  House  of  Lords,  that  a  .sentence  of  a  Spiritual  Court,  against  a  marriage,  was  not 
conclusive  evidence,  so  as  to  estop  the  Counsel  for  the  Crown  from  proving  such 
marriage,  in  an  indictment  for  bigamy.  And  so  it  was  held  in  liohins  v.  Crutchley 
(2  Wilson's  (Serj.)  Rep.  .118,  127).  Again,  in  narrs  v.  Jacksofi  (1  You.  and  Col. 
New  Rep.  585.  This  case  was  afterwards  reversed,  on  Appeal,  by  Lord  Lyndiiurst, 
1  Phillips,  582),  the  Vice-Chancellor,  Knight  Bruce,  held,  that  the  grant  of  Letters 
of  Administration  to  an  intestate's  estate,  Ijy  the  Prerogative  Court,  was  not  con- 
clusive evidence,  in  a  suit  for  the  distribution  of  the  intestate's  assets,  in  the  Court 
of  Chancery. 

II.  It  was  competent  to  the  Appellant,  who  was  an  infant  en  ventre  d-e  sa  mere, 
when  the  sentence  was  pronounced,  which  released  the  father  and  mother,  a  vinculo 
matrimonii,  to  impeach  this  sentence,  whereby  he  was  bastardized,  as  having  been 
collusively  obtained  ;  and  this  was  the  proper  forum.  Browning  v.  Eeane  (2  Philli- 
niore's  Rep.  69),  Wilson  v.  Brockley  (1  Phillimore's  Rep.  132),  MeUicant  v.  Fisher 
(cited  3  Curteis  Rep.  412). 

III.  Tlie  facts  pleaded  are  sufficient.  The  allegation  shows  that  the  sentence  of 
Sir  William  Scott,  was  obtained  by  fraud  and  colhision.  In  the  Duchess  of  King- 
ston's Case  (20  Howell's  State  Trials,  358),  the  second  question  put  to  the  Judges 
was,  whether,  admitting  the  sentence  to  be  conclusive  upon  such  indictment,  the 
counsel  for  the  Crown  might  be  permitted  to  avoid  the  effect  of  such  sentence,  by 
proving  tlie  same  to  have  been  obtained  by  fraud  and  collusion  ;  to  which  the  Judges 
gave  it  as  [395]  their  unanimous  opinion  that  it  was.  In  the  opinion  given  by  Mr. 
Hargrave  (Hargrave's  Treatise,  concerning  the  effect  of  sentences  of  Courts  Ecclesi- 
astical, p.  484),  previous  to  the  Duchess  of  Kingston's  Case,  he  reviews  all  the 
authorities  for  setting  aside  the  judgments  of  both  Temporal  and  Spiritual  Courts, 
on  the  ground  of  collusion,  and  expresses  the  strongest  opinion  on  their  validity. 
In  The  King  v.  The  Inhabitants  of  Tibshelf  (1  Barn,  and  Adol.  190),  Lord  Tenterden 
lays  it  down,  that  if  there  be  a  total  variation  of  a  name,  it  is  immaterial  whether 
the  misdescription  has  arisen  from  accident  or  design,  or  whether  such 
design  was  fraudulent  or  not  ;  but  if  there  be  only  a  partial  variation  of 
name,  the  supposed  misdescription  may  be  explained,  and  it  is  in  this 
class  of  ca.ses  that  it  is  material  to  inquire  into  the  motives  of  the  parties  ;  and  this 
is  the  principle  recognised  in  I'ougett  v.  Tomkins  (3  Mau.  and  Sel.  262,  3)  and 
Sullivan  v.  Sullivan  (2  Hagg.  Con.  Rep.  2-8,  254).  Here  it  is  a  mere  partial 
variation  of  the  name.  Sir  William  Scott's  judgment  proceeded  upon  the  ground 
that  the  conduct  of  the  parties  showed  a  fraudulent  intent.  [Lord  Brougham  :  You 
must  not  onlv  show  that  the  decision  was  wrong,  and  that  the  facts  were  otherwise  than 
as  proved,  but  that  fraud  was  used  to  make  it  appear  otherwise  ;  and  it  was  known 
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to  be  a  fraud  by  the  party  propounding  themi.  Admitting  all  the  facts  set  forth  iu 
your  allegation  to  be  true,  would  that  have  altered  the  learned  Judge's  opinion  2] 
Sir  William  Scott  assumed  that  there  was  fraud,  and  our  facts  sultstantially  aver 
sufficient  to  set  aside  the  grounds  for  such  an  assumption. 

[396]  Dr.  Addams,  and  Mr.  Toller,  for  the  Respondent. — The  first  and  second 
points  of  the  Appellant's  argument  are  immaterial.  The  sole  question  is  that  raised 
by  the  third  branch,  which  we  submit  must  be  decided  against  him;  for  if  the 
allegation  was  admitted,  and  all  the  facts  therein  pleaded,  proved,  it  would  only 
be  the  sauie  facts  as  Sir  William  Scott  had  before  him,  in  the  cause  of  Meddoucroft 
V.  Meddowcroft,  in  1816.  The  effect  of  reversing  this  sentence  upon  the  mere 
allegation  of  fraud  in  the  suppression  of  a  witne,ss,  and  that  no  interrogatories 
were  exhibited  by  one  of  the  parties  to  the  cause,  would  be  most  serious.  It  would 
bastardize  the  offspring  of  the  second  marriage.  The  allegation  makes  out  no  case 
of  any  thing  which  deceived  or  misled  the  Court. 

[Lord  Brougham  :  The  mere  keeping  back  a  witness,  though  a  suspicious  cir- 
cumstance, is  not  sufficient  to  presume  a  fraud.  The  allegation  states,  that  one 
party  carried  on  the  suit  collusively.  This  is  too  general.  It  is  not  alleged  that 
between  the  promoter  of  the  suit,  (the  guardian,)  and  the  wife,  any  collusion  existed. 
If  one  party  only  suppresses  evidence,  that  can  be  no  collusion.  It  must  be  collusion 
between  the  promoter  of  the  suit  and  the  Defendant.  The  fraudulent  suppression  of 
evidence  by  one  party,  would  be  insufficient.  It  is  when  the  two  parties  combine  to- 
gether, that  it  becomes  collusion.  In  the  words  of  Wedderburn,  in  the  Duchess  of 
Kingston's  Case  (20  Howell's  State  Trials,  478-9),  "  A  sentence  obtained  by  fraud 
and  collusion  is  no  sentence.  In  order  to  make  a  sentence,  there  must  be  a  real 
interest,  a  real  argument,  a  real  prosecution,  a  real  defence,  a  real  decision.  Of  all 
[397]  these  requisites  not  one  takes  place  in  the  case  of  a  fraudulent  and  collusive 
suit:  there  is  no  judge;  but  a  person  invested  with  the  ensigns  of  a  judicial  office 
is  misemployed  in  listening  to  a  fictitious  case  proposed  to  him:  there  is  no  party 
litigating,  there  is  no  party  defendant,  no  real  interest  brought  into  question  ; 
and,  to  use  the  words  of  a  very  sensible  civilian  on  this  point,  '  fahula,  non  judicium, 
hoc  est,  in  scena,  non  in  joro,  res  agitar.'  "  This  is  not  the  fact  in  the  present  case. 
There  is  nothing  in  this  allegation,  which,  if  admitted,  could  prove  that  there  was 
such  fraud  and  collusion  between  the  promoter  and  the  defender  tO'  the  suit,  to 
deceive  the  Court.  That  alone  is  the  fact  upon  which  you  can  raise  the  question  of 
fraudulent  collusion.] 

Dr.  Phillimore  in  reply. — The  objection  tliat  fraud  and  collusion  in  obtaining 
the  sentence  is  not  sufficiently  specified,  is  technical.  The  question  really  is,  whether 
the  Court  will  allow  a  third  party,  not  a  party  to  the  suit,  to  show  that  the  sentence 
founded  on  that  suit  was  collusive.  Sir  William  Scott  would  never  have  decided 
the  suit  if  he  had  known  that  the  mother  was  enciente.     The  Court  was  deceived. 

Lord  Brougham. — In  this  case  their  Lordships  do  not  see  any  substantial  ground 
for  differing  with  the  Court  below,  and  for  reversing  the  judgment  of  that  Court. 
It  has  been  said  l)y  their  Lordships,  in  the  course  of  the  argument,  that  the  matter 
now  liefore  the  Court  has  nothing  to  do  with  the  original  case  l>efore  Sir  William 
Scott.  Objections  are  now  taken  for  the  first  time,  [398]  that  the  sentence  of  Sir 
William  Scott  must  be  taken  as  a  nullity,  from  the  circumstances  under  which  it 
was  obtained  from  that  learned  Judge  ;  those  circumstances  amounting  to  fraud  upon 
the  Judge  and  collusion  between  the  parties.  A  collusive  suit  is  not  a  real  judgment ; 
but  something  oljtained  by  fraud  from  the  Court,  which  is  not  liinding.  This 
doctrine  was  laid  down  by  Lord  Hardwicke,  in  Thomas  v.  Ketteriche  (1  Yes.  Sen. 
333).  It  has  been  laid  down  in  law  and  equity  in  reference  to  Ecclesiastical  Cases, 
that  collusion  will  make  a  nullity  of  a  judgment,  if  it  be  between  the  parties. 

Now  this  case  arises  on  a  demurrer  to  an  allegation  ;  and  it  is  said  in  argu- 
ment by  the  Respondent,  that  if  the  facts,  as  pleaded  in  the  allegation,  were  proved, 
it  would  not  amount  to  a  nullity  of  the  sentence  of  Sir  William  Scott,  as  it  does  not 
show  collusion.  The  collusion  alleged,  is  supposed  to  be  supjiorted  l)y  the  averments, 
that  the  husliand  witliheld  a  witness,  and  that  the  wife  did  not  produce  sucJi  witness  ; 
that  Elizal)eth  Penry,  wlio  ought  to  have  Ijeen  produced,  was  kept  back  ;  tliat  no 
interrogatories  were  administered,  and  that  there  was  no  appeal.     It  appears  to 
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tlieir  Lordsliips  tluit  tliese  circumstances  are  not  sufficient.  It  does  not  sLiow 
collusion  tliiit  file  husliand's  father  kept  liack  a  witness,  il  ratlier  negatives  collusion, 
nor  was  it  necessary  that  a  party  should  cross-examine;  l)ecause  if  she  knew  that 
there  was  no  case  to  defend,  exhibiting  interrogatories  would  be  unnecessary.  It 
appears  to  us  that  these  facts,  if  proved,  would  he  insufficient ;  that  all  the  circum- 
stances which  would  have  given  materiality  were  brought  be-[399]-fore  the  Judge. 
Their  Lordships  do  not  think  it  necessary  to  go  further  than  this  particular  case — 
they  lay  down  no  new  principle  ;  but,  upon  the  grounds  stated,  pronounce  against 
this  Appeal;  and  the  allegation  is,  therefore,  rejected  with  costs. 

[S.C.  3  Curt.  40.'i.  On  point  as  to  estoppel  followed  in  I'erry  v.  Meddnwcroff,  1846, 
10  Ueav.  1.36,  1.37  ;  and  see  Need/ium  v.  liremner,  1866,  L.R.  1  C.P.  583  ;  Concha 
V.  Concha,  1886,  11  A.C.  541;  Irish  Land  Commission  v.  Ryan  (1900),  2  I.R. 
565  ;  and  notes  to  Duchess  of  Kingston's  Case,  2  Smith,  L.C.  10th  ed.  755.] 


ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

CHARLES  VlGG01T,—Ai3peUant;  JOHN  BEARBLOCK  and  RICHARD  HARDING 

NEWMAN,— i^f.s7w;irf('«/.s- *   [May   16,    1844]. 

By  the  statute  59  Geo.  III.,  c.  134,  s.  14,  it  is  enacted,  that  it  shall  be  lawful  for 
the  Churchwardens  of  any  parish,  with  the  consent  of  the  vestry,  to  raise  and 
Iwrrow  money  upon  the  credit  of  the  church-rates  of  any  parish,  for  the 
purposes  of  defraying  the  expenses  of  any  Church  or  Chapel.  Held  by  the 
Judicial  Conunittee  of  the  Privy  Council,  (reversing  the  judgment  of  the 
Arches  Court  of  Canterbury,)  not  to  authorise  Churchwardens  to  borrow 
money  upon  the  credit  of  the  church-rates,  for  repayment  of  a  debt  incurred 
in  past  years  for  repairs  to  the  Church. 

This  was  a  suit  for  substraction  of  church-rates  brought  by  the  Respondents, 
the  Churchwardens  of  the  parish  of  Hornchurch,  against  the  Appellant,  an  in- 
habitant of  the  Chapelry  of  Romford,  in  the  same  parish  ;  and  arose  under  the 
following  circumstances  :  — 

By  the  statute  59  Geo.  111.,  o.  134,  s.  14,  it  is  provided,  "  That  it  shall  be  lawful 
for  the  Churchwardens  [400]  of  any  parish,  with  the  consent  of  the  vestry,  or  of 
the  persons  possessing  the  powers  of  vestry,  and  with  the  consent  of  the  Bishop  and 
Incumbent,  to  borrow  and  raise,  upon  the  credit  of  the  church-rates  of  any  such 
parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for  defraying  the  expense 
of  repairing  any  churches  or  chapels  ;  and  they  are  thereby  empowered  and  required, 
in  any  case  in  which  such  money  shall  have  been  borrowed,  to  raise  by  rate  a  sum 
sufficient  from  time  to  time  to  pay  the  interest  of  the  money  so  borrowed,  and  not  less 
than  10  per  cent,  of  the  principal  sum  borrowed,  out  of  the  produce  of  such  rates, 
until  the  whole  of  the  money  so  borrowed  shall  be  repaid." 

In  the  year  1826  the  parish  church  of  Hornchurch,  (a  peculiar  and  exempt  juris- 
diction) having  fallen  into  decay,  the  Churchwardens  were  authorised,  at  a  vestry 
meeting,  duly  convened,  to  cause  the  church  to  be  repaired,  which  they  accordingly 
proceeded  to  do  ;  but  were  unaltle  immediately  to  raise,  by  means  of  the  ordinary 
church-rates,  a  sum  sufficient  to  pay  the  whole  expenses  of  such  repairs.  At  a 
vestry  held  on  the  3rd  July  1832,  pursuant  to  notice,  it  was  ordered  that  the  Church- 
wardens should  be  authorised  to  borrow  the  sum  of  £350,  under  the  authority  of 
the  above  Act  of  Parliament,  for  the  purpose  of  defraying  the  expenses 
so  incurred.  In  pursuance  of  such  directions,  the  Churchwardens  applied  to,  and 
obtained  the  consent  of,  the  Official  and  Commissary  of  the  Peculiar,  as  the  person 
exercising  the  functions  and  office  of  Bishop,  in  respect  of  the  said  jurisdiction, 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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and  likewise  of  the  Incumbent  ot  the  parish,  to  such  sum  of  £350  being  raised 
upon  the  credit  of  the  church-rates  of  the  parish.  The  Churchwardens,  [401] 
however,  obtained  from  the  Rev.  James  Bearblock,  the  loan  of  that  sum  ;  the 
repajTiient  thereof  was  secured  by  a  deed,  dated  the  29th  day  of  September  1832, 
to  which  the  Churchwardens,  the  Commissary  and  Incuml>ent,  for  the  time  being, 
were  respectively  parties:  whereby  the  church-rates  and  assessments  of  the  said 
parish  were,  in  pursuance  of  the  said  Act  of  the  33rd  Geo.  III.,  c.  136,  granted, 
and  assigned,  and  made  payable,  in  satisfaction  of  the  principal  and  interest  on  sucli 
loan,  in  manner  and  at  the  respective  times  appointed  and  authorised  by  the  before- 
mentioned  Act  of  Parliament. 

On  the  29th  of  August  1839,  and  on  the  22nd  of  October  1840,  two  several 
rates  were  made  for  repairing  the  parish  church  of  Hornchurch,  and  for  supply- 
ing the  Churchwardens  with  necessary  funds,  to  defray  other  incidental  charges 
appertaining  to  their  office  for  the  then  current  year.  These  rates  were  duly  con- 
firmed;  but  the  Appellant  refused  to  pay  the  sum  of  three  shillings  and  four  pence, 
and  five  shillings,  the  amount  of  his  respective  assessments:  the  Churchwardens 
therefore,  brought  the  present  suit,  and  Hornchurch,  being  a  peculiar  and  exempt 
jurisdiction,  the  case  was  brought  by  Letters  of  Request  from  the  Commissary 
thereof,  procured  out  of  the  Arches  Court  of  Canterbury. 

The  Libel  pleaded  the  making  of  the  above  rates,  and  the  refusal  of  the  Appellant 
to  pay  liis  assessments.  The  Appellant  by  his  answer,  pleaded,  that  the  rates  were 
null  and  void,  for  want  of  due  notice  of  the  vestries  at  which  they  were  made;  and 
he  further  pleaded  that  they  were  also  void,  not  being  made,  as  alleged,  for  and 
toward  the  repairing  of  the  parish  Church  of  the  said  parish,  and  for  supplying 
the  [402]  Churchwardens  with  necessary  funds  to  defray  the  incidental  charges 
for  the  current  year  only,  but  being  in  part  retrospective,  the  Churchwardens  having 
paid  to  the  Rev.  James  Bearblock  £85,  part  payment  of  the  sum  advanced  by  him 
many  years  since,  and  £6.  2s.  6d.  interest  thereon  :  and  having  used  and  intended 
to  use  such  rate  not  solely  for  the  necessary  incidental  expenses  of  the  year  of  office 
of  the  said  Churchwardens,  but  for  other  purposes;  and  in  making  other  payments, 
therein  set  fortli,  which  he  submitted  could  not  be  legally  charged  on  a  church-rate. 
The  Appellant,  also,  brought  in  an  allegation,  pleading,  among.st  other  things,  the 
same  facts  as  were  alleged  in  his  answer,  to  which  the  Respondents  replied,  denying 
that  the  notices  for  the  vestries  at  which  the  rates  in  question  were  made,  were  not 
duly  made  and  given  :  but  admitting  that  the  rates  were  not  made  for  or  intended 
to  be  used  to  defray  incidental  charges  only,  but  also  to  defray  the  repairs  of  the 
Church,  and  they  submitted  that  the  visitation  expenses  and  sidesman's  salary 
were  amongst  such  incidental  expenses,  as  having,  as  they  the  Respondents  verily 
believed,  from  time  immemorial,  been  always  defrayed  out  of  the  church-rates,  with- 
out any  ojection  having  ever  been  raised  thereto. 

On  the  11th  day  of  January  1843,  the  learned  Judge  of  the  Arches  Court, 
(Sir  Herbert  Jenner  Fust)  by  an  interlocutory  decree,  having  the  force  and 
effect  of  a  definitive  sentence,  pronounced  that  the  libel  had  been  sufficiently 
proved,  and  condemned  the  Appellant  in  the  said  sums  of  three  shillings 
and  fourpence,  and  five  shillings,  being  the  sums  rated  and  assessed  upon  him, 
and  sued  for  in  the  cause;   with  costs. 

[403]  From  this  sentence  the  present  appeal  was  brought. 

Mr.  Roebuck,  Q.C.,  and  Mr.  Mellor,  for  the  Appellant. — This  sentence  cannot 
stand;  the  rates  are  invalid  and  illegal.  First:  No  proof  is  given  of  the  liability 
of  the  inhal)itants  of  Romford,  to  the  charge  of  the  Hornchurch  rates.  Romford 
is  a  vicarage ;  and  the  inhabitants  appoint  their  own  parochial  officers.  In  the 
Statute  26  Geo.  III.,  c.  28,  providing  for  the  poor  of  Romford,  it  is  called,  the  parish 
church  of  Romford.  It  is  clear,  therefore,  that  it  is  independent  of  Hornchurch, 
and  that  the  churchwardens  of  Hornchurch  have  no  right  to  impose  rates  upon  the 
inhabitants  of  Romford,  for  the  repair  of  the  parish  church  of  Hornchurch. 
Secondly:  No  due  legal  notices  were  given  for  holding  the  vestries,  at  which  the 
rates  in  question  were  made.  The  1st  Vict.,  c.  45,  provides,  that  notices  be  placed 
on  or  near  the  doors  of  all  the  churches  and  chapels  in  the  parish.  No  satisfactory 
evidence  has  been  given  that  these  notices  were  so  placed :  the  rates,  therefore, 
must  be  quashed.  Ref/inn  v.  Whipp  (10  Law  Journal,  N.S.  68),  Bhmt  v.  Haruood 
(8  Ad.  and  Ell.  610).       But,  thirdly,  The  substantial  point  is,  that  the  rates  are 

358 


PIGGOTT  V.    BKARBLOCK  [1844]  IV  MOORE.  404 

])artly  retrospective,  and  jiartly  for  illegal  objects,  and,  therefore,  void.  The 
Kiufj  V.  The  Churchwardens  of  Dursley  (5  Ad.  and  Ell.  10)  is  conclusive.  It 
singularly  resembles  the  present  case.  The  sum  borrowed,  and  to  be  repaid  l)y 
the  church-rates,  in  either  case,  was  the  same,  namely,  for  e.xpenses  incurred  in  past 
years.  There,  iiowever,  it  came  before  the  Court  of  Queen's  Bench,  by  way  of  an 
application  [404]  lor  a  mandamus,  to  compel  the  Churchwardens  to  make  a  rate, 
which  the  Court  refused,  on  the  ground  that  such  a  rate,  if  made,  would  be  illegal. 
So  in  Chesterton  v.  Farler  (2  Moore's  P.C.  Cases,  330),  this  Court  quashed  a  rate 
for  being  retrospective.  Lastly:  The  rates  are  excessive,  and  therefore  illegal. 
Smith  and  Willia  v.  Dixon  (2  Curt.  2(58),  White  (ind  Jackson  v.  Beard  (2  Curt.  495), 
Lambert  and  Simpson  v.  WeidJ  (4  Hagg.  91). 

Dr.  Addams  for  the  Respondent. — The  hrst  objection,  that  Horncliurcli  is  not 
part  of  the  parish  of  Romford,  cannot  he  supported;  it  is  not  the  fact:  but  were 
it  so,  it  is  not  open  to  the  Appellant  to  raise  it,  for  it  is  not  pleaded,  or  alleged, 
that  Romford  is  a  separate  parish  ;  the  allegation  only  states  that  they  have  distinct 
parochial  jurisdiction,  in  the  appointment  of  their  officers.  The  objection  to  the 
notices  for  calling  the  vestries,  if  tenable,  are  too  late;  they  ought  to  have  been 
taken  before  the  rates  were  confirmed.  The  same  reason  applies  to  the  objections 
to  the  payments  made:  it  is  said  that  they  are  for  past  demands,  that  the  rates 
are,  therefore,  retrospective,  and,  as  such,  bad.  If  the  items  complained  of,  were 
improper,  they  ought  to  have  been  objected  to  on  the  passing  of  the  Churchwardens' 
accounts  ;  that  was  the  pro])er  period  at  which  to  make  the  objection.  The  learned 
Judge  below,  said  he  would  not  give  a  party  refusing  to  pay  eight  shillings,  an 
opportunity  of  ripping  up  the  parish  accounts  :  the  mischief  and  vexation,  if  such 
were  the  law,  is  obvious.  TJie  King  v.  Tlie  Churchwardens  of  Bursley  [5  Ad.  and 
E.  10],  relied  upon  l)y  the  Appellant,  is  not  conclusive.  The  present  case  is  [405] 
distinguishable.  The  question  there  being,  as  to  the  fitness  of  granting  a  mandamus, 
under  the  particular  circumstances  of  the  case ;  and  the  refusal  of  it  does  not 
amount  to  a  decision,  that  a  rate  for  such  purpose  would  be  invalid.  The  sentence 
appealed  from  is  justly  founded,  and  ought  to  be  maintained. 

Lord  Brougham. — Their  Lordships  do  not  think  it  necessary  to  decide  upon  the 
questions  raised  in  the  course  of  the  argument,  as  to  the  liability  of  the  inhabitants 
of  Romford,  as  parishioners  of  Hornchurch,  or  as  to  the  due  publication  of  any  of 
the  notices  required  by  law  ;  for  we  are  of  opinion,  that  we  have  no  option  but  to 
reverse  the  decision  of  the  Court  below,  upon  the  more  material  ground,  namely, 
that  the  paJ^nent  out  of  the  rates,  of  money  previously  borrowed  or  expended, 
makes  the  rates  retros)>ective,  and  therefore  illegal,  and  will  vitiate  such  rates. 
This  view  dispenses  with  all  consideration  or  discussion  upon  the  other  points. 
Take  the  accounts  in  any  way,  it  appears,  that  the  sums  objected  to,  constitute  a 
sixth  of  the  whole  rate.  The  case  of  The  King  v.  The  Churchwardens  of  Dursley 
[5  Ad.  and  E.  10]  is  conclusive;  for,  if  the  mandamus  had  been  granted,  it  would 
have  been  equivalent  to  a  declaration,  that  the  rate  in  question  was  good  ;  but  the 
mandamus  having  been  refused,  the  conclusion  is  equally  clear,  that  the  rate  was 
bad.  Tlie  Court,  in  that  case,  did  not  make  or  lay  down  any  new  law,  but 
only  declared  the  law  as  it  existed  before  the  Statute  59  Geo.  III.,  c.  I'H, 
which  did  not  except  the  operation  of  the  previous  known  law,  that  a  rate,  if  retro- 
spective, was  bad.  Upon  this  ground,  we  have  come  to  the  conclusion,  that  we 
have  no  option,  but  to  reverse  the  sentence  appealed  from,  in-[406]-cluding,  of 
course,  that  part  which  condemns  tjie  Appellant  in  the  payment  of  the  costs  in  the 
Courts  below;  but,  in  the  circumstances  of  the  case,  no  costs  will  be  given  on 
either  side,  either  here   or  in  the  Court  below. 

By  an  Order  in  Council,  bearing  date  the  23rd  day  of  May  1844,  it  was  ordered, 
"  that  the  Appeal  decreed  from  be  reversed,  and  the  principal  cause  returned  ;  that 
the  said  John  Bearblock  and  Richard  Harding  Newman,  ought  to  be  pronounced 
to  have  failed  in  proof  of  the  libel,  given  in  and  admitted  on  their  behalf,  in  the 
Court  below ;  and  that  the  said  Charles  Piggott  ought  to  be  dismissed  from  the 
original  citation  served  upon  him,  and  from  all  further  observance  of  justice  in  this 
cause." 

[As  to  clmrch  rates  see  now  Compulsory  Church  Rate  Abolition  Act,  1868  (31  and 

32  Vict.  c.    109).] 
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[407]  OX  APPEAL  FROM  THE  niEROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM  HANDLEY  and  THOMAS  JONES,— J/v/)e//«?tCs,-  WILLIAM  EDWARDS, 

— JtespundeiU*  [May   17,    1814]. 

The  rejection  of  a  witness,  in  the  course  of  the  hearing  of  a  cause,  in  tlie  Ecclesi- 
astical Court,  on  the  ground  of  interest,  is  not  of  itself  an  appealable 
grievance:  the  hearing  Ijeing  one  continuous  act,  and  an  Appeal  being 
competent,  after  sentence,  from  any  com.partment  of  the  cause  [I  Moo.  P.C. 
414]. 

A  party  in  a  cause  in  the  Ecclesiastical  Court,  in  consequence  of  the  rejection  by 
the  Court,  of  a  material  witness,  withdrew  himself  from  the  further  contest  of 
the  cause ;  the  Judge  decreed  tlie  cause  in  pain  of  his  contumacy.  Held  by 
the  Judicial  Committee,  that  sucli  withdrawal  was  not  contumacious,  so  as 
to  preclude  him  from  his  riglit  of  Appeal  from  the  sentence  [4  Moo.  P.C. 
415]. 

This  suit  came  l:iefore  the  Court,  on  the  protest  of  the  Respondent  against  tlie 
Appellants'  right  of  Ajjpeal ;  and  arose  out  of  a  cause,  of  proving  in  solemn  forni  of 
law,  the  alleged  last  Will  and  Testament  of  John  Edwards,  of  Leamington  Priors, 
in  the  county  of  Warwick,  bearing  date  the  2nd  day  of  May  1835,  and  was 
depending  in  the  Prerogative  Court  of  Canterl)ury,  between  the  Appellants,  as  the 
executors  named  in  the  alleged  Will,  tlie  parties  promoting  the  cause,  and  the 
Respondent,  as  the  nephew  and  one  of  the  next  of  kin  of  the  deceased,  against  wliom 
the  cause  was  promoted.  Allegations  having  been  given  in,  and  admitted,  and 
several  witnesses  examined  in  support  thereof  on,  both  sides,  the  cause  was  con- 
cluded, and  [408]  assigned  for  hearing  on  the  second  assignation,  upon  the  petition 
of  the  proctors  on  both  sides. 

In  the  course  of  the  hearing  of  the  cause,  objections  were  taken,  by  the  Respon- 
dent, to  the  deposition  of  a  witness,  named  Josejih  Parkes,  on  the  ground  of 
interest.  This  witness  had  prepared,  and  was  the  subscribing  witness  to,  the  Will 
in  dispute.  On  the  27tli  of  February  1838,  the  learned  Judge  (Sir  Herbert  Jenner 
Fust)  (reported,  1  Curt.  722)  pronounced  against  his  being  a  competent  witness, 
and  rejected  his  entire  deposition.  The  proctor  for  the  Appellant,  thereupon, 
in  the  presence  of  the  Judge,  protested  a  grievance,  and  of  appealing,  with  reference 
to  such  rejection,  and  the  Appeal  was  at  once  recorded  on  the  Court  Book. 

On  the  Otli  of  March,  the  Appellants'  proctor  wrote  the  following  letter  to  the 
Respondent's  proctor:  — 

"  Dear  Sir,  I  request  you  to  take  notice,  that  at  tlie  sitting  of  the  Court  to-morrow, 
I  shall,  b}'  my  counsel,  move  the  Court  to  suspend  the  further  hearing  of  this 
cause  until  the  Appeal,  interposed  by  me,  from  the  rejection  by  the  Court  of  the 
evidence  of  Mr.  Parkes,  has  been  decided  bj'  the  Judicial  Committee  of  Her  Majesty's 
Most  Honourable  Privy  Council." 

On  the  following  day,  a  motion  was  made  in  Court,  in  pursuance  of  this  notice, 
which,  however,  was  rejected  by  the  Judge,  who  assigned  the  following  morning 
for  the  further  hearing  of  the  principal  cause.  After  this  rejection,  the  proctor  for 
the  Appellants  made  and  iuterpcsed,  in  due  form,  an  Appeal,  in  writing,  from 
the  grievance  of  which  he  had  protested ;  and  on  the  following  morning,  the  7tli  of 
March,  the  proctor  for  the  Appellants,  at  the  sitting  [409]  of  the  Court,  alleged  that 
he  had  presented  a  Petition  of  Appeal  to  the  Judicial  Committee,  and  the  counsel 
of  the  Appellants  absented  themselves  from  the  cause.  The  Judge  then  directed 
the  parties  and  their  proctor  to  be  thrice  called,  which  having  been  done,  and 
the  parties,  their  proctor,  and  counsel,  not  appearing,  the  Judge,  in  due  form, 
decreed  to  proceed,  in  pain  of  the  contumacy  of  the  said  parties,  and  proceeded 
accordingly ;  and  after  hearing  the  counsel  on  behalf  of  the  Respondent,  in  like 


*  Present:    The  Lord  President  (Lord   Wliarncliffe),  Lord  Brougham,  the  Yice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  T.  Pembertoii  Leigh. 
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fain  of  the  contumacy  of  the  parties  and  their  proctor,  by  his  final  interlocutory 
decree,  pronounced  against  the  force  and  validity  of  the  alleged  Will. 

An   appeal   was    interposed   by   the   Appellants     against   this   decree.     But    the 
llespondent  entered  a  protest  and  petition  against  the  hearing. 

The  Act  on  Petition,  iu  extension  of  the  protest,  alleged  and  protested  that  the 
matter  appealed  from  was  not  an  appealable  grievance.     That,  when  the  Appeal 
was  made,  the  Judge  expressly  referred  to  the  report  of  the  Judicial  Committee 
of  the  Privy  Council,  made  and  duly  confirmed  upon  the  hearing  of  the  case  of 
Bani/  V.  Ihifh'n  (1  Moore,  P.C.C.  98),  whereby  it  was  decided,  "  that,  the  hearing 
of  a  cause  being  one  continuous  act,  the  overruling  and  adniitting  by  the  Judge 
of  objections  taken  to  parts  of  evidence  adduced  in  a  cause,  is  not  an  appealable 
o-rievancc;   and  that,  after  a  cause  was  set  down  for  sentence,  on  the  second  assigna- 
tion, it  is  not  competent  for  either  of  the  litigant  parties  to  interpose  an  Appeal, 
until  sentence  upon  that  assignation   shall  have  been  given;  that  when  the  said 
Judge  distinctly  stated,  that  in  deference  to  that  decision,  he  felt  bound  to  proceed 
with  the  further  hearing  of  the  cause,  the  counsel  for  [410]  the  Appellants  alisented 
themselves,  and  having  been  thrice  called,  and  refusing  to  appear,  the  Judge,  in 
due  form  of  law,  decreed  to  proceed,  in  pain  of  the  contumacy  of  the  parties,  and, 
by  his  final  interlocutory  decree,  pronounced   against  the  force  and  validity  of 
the  pretended  Will.     That  it  was  not  competent  for  the  Appellants  to  prosecute 
such   an   Appeal;  but  that,   even   if   such   act'  or  order   had  been   an   appealable 
grievance,  the  Appellants  had  pre-empted  their  right  of  appealing  therefrom,  by 
the  notice  sent  to  the  proctor  for  the  Respondent,  and  by  the  prayer  made  to  and 
argued  subsequently  before  the  Judge,  from  whom  they  had  so  appealed,  on  the  6th 
of  March.     And  it  was  further  alleged,  that  it  appeared  that  the  present  Appeal 
was  from  the  final  interlocutory  decree ;  and  that  the  Appellant  having  prosecuted 
another  Appeal  in  this  cause,  and  wilfully  abandoned  the  further  hearing  of  the 
cause,  and  contumaciously  neglected  and  refused  to  appear,  although  thrice  called 
for  that  purpose,  and  having  accordingly  left  the  Judge  uninstructed,  and  without 
any  prayer  on  their   part,   and  there  Ijeiug  no  legal  Appeal   pending,   nor  other 
ground  to  justify  their  neglect  to  appear,  at  the  time  when  the  final  interlocutory 
appeal   was   pronounced,    and   the   Appeal   having,    accordingly,   been    pronounced 
expressly  and  duly,  in  pain  of  the  non-appearance  of  the  Appellants,  it  was  not 
competent  for  them  to  appeal  therefrom. 

The  Appellants  to  this  replied,  that  the  cause  could  not  have  been  fairly  or  pro- 
perly argued  on  its  merits,  or  the  circumstances  made  known  to  the  Court,  without 
referring  to  the  evidence  of  Joseph  Parkes,  which  had  been  rejected  in  the  Court 
below  :  but  that,  although  the  Appellants  absented  themselves  from  the  further 
[411]  hearing,  they  had,  at  the  commencement  of  the  hearing,  prayed  the  Judge  to 
pronounce  for  the  force  and  validity  of  the  Will;  and  that  such  prayer  was  duly 
recorded  on  the  Court  Ijook,  and  was  before  the  Judge  during  the  whole  of  the  hear- 
ing of  the  cause  ;  and,  consequently,  that  there  was  no  contumacy.  Thattlie  deposi- 
tion of  Joseph  Parkes,  who  was  the  confidential  attorney  of  the  deceased,  and  had  pre- 
pared and  wa.s  one  of  the  subscribing  witnesses  to  the  Will,  was  necessary  to  the 
right  understanding  of  the  merits  and  circumstances  of  the  cause.  That  the  rejec- 
tion of  such  deposition  by  the  Judge,  and  his  pronouncing  Parkes,  to  be  an  incom- 
petent witness,  was  contrary  to  law  and  justice;  and  that  the  Appeal  made  there- 
from was  a  good  and  valid  Ajipeal.  and  ought  to  have  been  heard  by  the  Privy 
Council  prior  to  the  final  hearing  of  tiie  cause  ;  and  tliat  such  Appeal  was  not,  and 
ought  not,  in  point  of  law,  to  be  pre-empted  or  prejudiced  by  the  motion  made  to 
the  Judge  on  the  Gth  March,  to  suspend  the  further  hearing  until  the  Appeal  should 
have  been  decided,  such  prayer  having  been  made,  solely,  that  the  parties  might  not 
be  prejudiced  l\y  any  act  of  the  Judge  pending  the  Appeal,  and  having  no  reference 
whatever  to  the  merits  of  the  cause  :  and  that  tlie  Judge,  in  proceeding  in  the  cause, 
prior  to  the  Appeal  lieing  heard,  had  proceeded  wrongfullv  and  unju.stly  :  and  they, 
therefore,  prayed  the  Judicial  Committee  of  the  Privy  Council  to  overrule  the  pro- 
test, and  to  assign  the  Respondent  to  appear  absolutely  to  the  citation  served  on  him, 
and  to  consolidate  the  cause  witli  the  cause  of  appeal  and  complaint  of  nullity  from 
the  rejection  liy  the  Judge  of  the  entire  deposition  of  Joseph  Parkes. 
The  protest  and  petition  now  came  on  for  hearing. 
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[412]  Dr.  Addains  and  Mr.  Willes,  for  tlie  prote.st  against  the  Appeals. — There 
can  1)6  uo  question  that  the  protest  against  the  first  Appeal  must  be  allowed.     Buny 
V.  Butlin  (1   Moore's  I'.C.   Cases,  98)   is  conclusive  upon  that  point.     The  protest 
against  the  second  Appeal  also,  we  submit,  must  follow  the  first.     A  contumacious 
person  cannot  appeal  (Cod.  lib.  7,  tit.  65;   2  Clementines,  lib.  2,  tit.  1,  v.  Maranta 
Speculum  Aureum,  425 ;  Gail's  Observationum  Pract.  226-7).     Here  the  final  sen- 
tence was  pronounced  in  pain,  which  precludes  the  riglit  of  Appeal.     A  party  in 
contumacy  can  do  uo  act.     Herbert  v.  Ilerbtrt  (2  Phill.  430);  llarrisun  v.  Harrison 
(3   Curt.   Rep.    1).     There  is  a  wide  difference  between  contempt  and   contumacy. 
No  analogy  exists  in  practice  in  Courts  of  Equity  or  Common  Law.     The  practice 
in  the  Ecclesiastical  Courts  is  to  call  the  party  three  times,  and  then  to  pronounce 
the  party  in  pocnam  rontuuiariae.     [The  Vice-Chancellor  Knight  Bruce:    Could  a 
party  l)e  excommunicated  for  alisence?]     No,  he  might  j)lead  to  .sentence  of  excom- 
munication.    In  the  Court  of  Chancery  a  person  who  allows  a  decree  to  be  made 
absolute  against  him  by  his  default  can  only  have  a  rehearing  on  special  grounds. 
Booth  V.  Creswirke  (1  Cr.  and  Ph.  361).     If  any  analogy  could  be  drawn,  the  prac- 
tice in  the  Court  of  Chancery  is  in  favour  of  the  doctrine  contended  for.     A  person 
in  contempt  in  Cliancerj',  can  take  no  step  in  the  same  cause  except  to  clear  his  con- 
tempt  (Daniels'    Chancery  Practice,    655).        He   may   resist   hostile   proceedings, 
because   it  is   not  of  his   choice,   and  may  even  take   proceedings   in  the  cause, 
not    involving    an    [413]    application   to    the    court.       Wilson   v.    Bates    (3    Myl. 
and  Cr.   197) ;  but  he  can  take  no  aggressive  step.     No  case  has  been  discovered 
where  the  right  of  Appeal  has  been  asserted  by  a  party  in  contempt  in  the  Court  of 
Chancery.     Suppose  a  Bill  for  account  against  a  tru.stee,  and,  on  an  admission  in 
lii.s  answer,  an  order  is  made  for  payment  of  money  into  Court,  and  he  is  in  con- 
tempt for  disobedience  to  that  order  :    then  exceptions  are  taken  to  his  answer,  and 
allowed.     He  could  not  appeal  without  clearing  his  contempt.     But  in  the  Ecclesi- 
astical Courts,  tlie  Canon  Law  has  imposed  a  specific  disability,  that  of  not  being 
able  to  appeal,  when  a  decree  in  yoenarn  contumaciae  has  been  pronounced  against 
him.     Again,  at  Common  Law,  an  outlaw  could  not  appear  in  Court,  for  any  other 
purpose,   but   that   of    reversing   his   outlawry  or    resisting    a   hostile    proceeding. 
Louhes  V.  Holhcarh  (4  Bing.  419). 

The  Queen's  Advocate  (Sir  .John  Dodson)  and  Mr.  Erie,  Q.C.,  for  the  Ajipellants. 
• — First.  A  wide  distinction  exists  between  the  case  of  Barry  v.  Butlin  [1  Moo.  P.C. 
98]  ;  and  the  present.  There,  the  Judge  merely  expunged  certain  evidence.  In  this 
case  the  principal  witness  to  the  factum,  is  entirely  excluded  upon  grounds  which 
cannot  be  maintained — he  was  objected  to,  because  he  conceived  himself  liable  to 
co.sts,  if  the  party  principal  became  insolvent,  as  he  gave  instructions  to  the  proctor. 
It  was  clearly  an  appealable  orievance,  and  even  if  we  were  wrong  in  then  appeal- 
ing, it  is  not  now  too  late  to  assert  such  Appeal  (Oughton's  Ordo  Judiciorum.  tit. 
277).  Secondly.  It  is  said  that  the  judgment  was  pronounced  in  pain,  [414]  for 
contumacy,  the  Judge  being  uninstructed  and  without  prayer  ;  and  that,  therefore, 
the  Appeal  was  pre-empted.  If  the  case  of  Barry  v.  Butlin  applies,  it  is  clear  that 
the  prayer  at  the  beginning  was  continuous  ;  indeed,  if  the  hearing  is  a  continuous 
act,  the  party  is  still  before  the  Court.  The  Appeal  is  against  a  definitive  sentence, 
pronounced  when  we  were  not  in  contempt.  Fitzgerald  v.  Fitzgerald  (2  Lee's 
Reps.  263).  The  cases  cited  by  the  Respondents,  of  Harriwn  v.  Harrison  [3  Curt. 
1],  and  Herbert  v.  Herbert  [2  Phill.  430],  do  not,  therefore,  apply.  In  Herbert  v. 
Herbert,  the  party  had  never  appeared,  but  only  made  protest  to  the  jurisdiction  ; 
he  had  no  locus  appeJlandi.  Here  there  is  no  contumacious  absence, — all  that  was 
done  was  to  prevent  pre-emption  of  the  Appeal,  from  the  rejection  of  Parkes's  evi- 
dence. In  Harrison  v.  Harrison  there  was  an  actual  disobedience  in  refusing  to 
allow  inspection,  but  this  Court,  as  there  had  been  a  waiver  of  the  contempt,  per- 
mitted the  Appeal  (ante,  96).  It  is  distinguishable  from  the  present  case,  no  con- 
tempt in  fact  has  been  committed,  no  disobedience  can  be  construed  from  the  Ap- 
pellants' letting  the  cause  proceed  unopposed.  The  first  Appeal  is  by  analogy  to 
the  voire  dire,  at  common  law,  and  the  second  A]Ji)eal  is  against  the  definitive  sen- 
tenc(i.  The  Appellant  was  not  in  contempt,  and  cannot  be  precluded  from  ap- 
pealing. 

Lord  Brougham. — The  case  of  Barry  v.  Butlin  (1  Moore's  P.C.  Cases  [98])  goes 
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to  the  full  length  of  dispo.siiiji-  of  the  first  protest,  that  the  Judge  in  the  first  pro- 
ceeding ill  this  eause  was  right ;  and  the  parties  ought  not  to  have  inter-[415]- 
posed  an  Apjieal  after  that  ease  ;  which  was  well  considered  and  disposed  of,  not  only 
by  Sir  Herbert  Jenncr  Fust,  but  also  by  Sir  John  Nicholl.  Their  Lordships  are  of 
opinion  that  that  decision  was  founded,  not  only  upon  authority,  but  upon  prin- 
ciples of  great  convenience.  There  may  be  various  compartments  of  a  cause,  and 
the  disposing  of  the  cause  does  not  prevent  a  party  appealing  from  a  grievance  in 
any  of  its  compartments;  but  the  hearing  is  one  continuous  act,  and  there  must  be 
one  olijection  to  the  sentence.  Their  Lordships  are,  therefore,  of  opinion,  for  the 
Protest  and  against  the  Appeal;  and  with  costs.  Upon  the  other  ground,  their 
Lordships  are  of  ojjinion  that  there  has  been  no  such  contumacy  as  to  entitle  the 
Respondent  to  exclude  the  Appellants  from  any  benefit  of  Appeal.  There  is  no 
authority  for  such  a  doctrine:  on  the  contrary,  in  Harrison  v.  Harrison  [3  Curt.  1], 
the  learned  Judge  plainly  intimated  what  his  opinion  upon  that  point  was.  That 
case  does  not  go  that  length,  nor  is  there  any  case  that  does.  We  are,  therefore, 
called  upon,  for  the  first  time,  to  say  that  a  party,  not  having  refused  to  do  any- 
thing, and  not  having  contumaciously  disobeyed  any  order  of  the  Court,  but  only 
having  absented  himself  at  the  end  of  the  hearing,  at  one  part  of  which  he  had  been 
present  (the  hearing  being  one  continuous  act),  and  having  retired  upon  the  rejec- 
tion of  the  witness,  whom  he  considered  to  be  his  important  witness,  thinking  it 
useless  to  remain  any  longer,  has  been  contumacious.  Their  Lordships  are  of 
opinion  that  there  has  been  no  case  cited  which  would  prove  that  such  conduct  is 
contumacious.  The  only  question,  therefore,  is,  what  is  to  be  done  with  a  party 
who,  at  the  hearing  acted  in  such  a  manner  as  to  [416]  preclude  himself  from  appeal- 
ing from  the  original  sentence,  but  yet  is  claiming  the  benefit  of  certain  evidence 
which  was  rejected  by  the  Court  below?  If  we  are  to  let  him  in  to  the  benefit  of 
the  evidence,  he  must  have  some  means  of  reversing  the  order,  rejecting  tliis  evi- 
dence. That  order  was  no  part  of  the  sentence ;  therefore,  although  by  bringing 
his  Appeal,  if  let  in,  he  does  raise  the  question  as  to  the  rejection  of  the  evidence, 
yet  he  should  amend  his  Appeal  by  asking  the  benefit  of  the  evidence.  He  did  not 
attend  to  the  case  of  Barry  v.  BntUn  [1  Moo.  P.C.  98];  therefore,  as  he  is  let  in  by 
favour  of  the  Court,  it  must  be  upon  terms,  namely,  payment  of  the  costs  of  the 
second  Appeal  up  to  the  present  time :  and  let  the  second  Appeal  be  amended, 
so  as  to  raise  the  question  of  Parkes's  evidence. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Pbivt  Council,  5.  Principles  on  which 
Privy  Council  acts.  S.C.  below,  1  Curt.  722.  See  Barry  v.  ButUn,  18.'56,  1  Moo. 
P.C.  98 ;  and  WiUiams  v.  Salisbury  {Bishop  of),  1863,  2  Moo.  P.C.  (N.S.),  375. 
As  to  interested  witnesses,  see  Evidence  Act,  1843  (6  and  7  Vict.  c.  85),  s.  1.] 


In  re  DEROSNE'S  PATENT*  [May  20,  1844]. 

Term  of  Letters  Patent,  for  refining  sugar  by  filtration  through  beds  of  granu- 
lated animal  charcoal;  extended  for  six  years,  on  the  ground  of  the  advan- 
tage the  public  had  reaped  from  the  discovery,  notwithstanding  that  the 
novelty  of  the  invention  was  small  [4  Moo.  P.C.  418]. 

Where  the  party  applying  for  an  extension  is  resident  abroad,  and  has  no  manu- 
facture in  England,  advertising  in  the  newspapers  published  in  the  towns 
or  county  where  the  persons  to  whom  he  has  granted  licenses  are  resident,  is 
a  sufficient  compliance  with  the  4th  section  of  the  Act  5  and  6  Will  IV ,  c  83 
[4  Moo.  P.C.  417]. 

This  was  an  application,  under  the  5tli  and  6th  Will.  IV.,  c.  83,  for  an  extension 
of  the  term  of  Letters  Patent,  granted  to  Charles  Derosne,  on  the  29th  [417]  Septem- 
ber 1830,  for  "  a  certain  improvement  or  certain  improvements  to  be  used  in  the 

*  Present:  The  Lord  President  (Lord  WharnclifJe),  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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course  of  the  process  of  extracting  sugar  or  syrup  from  cane  juice,  and  other  sul> 
stances  containing  sugar,  and  also  to  be  used  in  the  course  of  the  process  of  refining 
sugar  and  svrup,  for  the  purpose  in  either  case  of  removing  the  colour  from  or 
whitening  and  purifying  such  sugar  or  syrup  respectively,  by  filtration  through 
beds  of  granulated  animal  charcoal." 

The  Petitioner  resided  in  France,  and  did  not  carry  on  any  manufacture  in 
this  country,  and  a  question  was  raised  by  the  counsel  for  the  Crown,  at  the  opening 
of  the  Petition,  whether  the  requisites  of  the  Statute  5  and  6  Will.  IV.,  c.  83,  s.  4, 
had  been  complied  with.  That  section  enacted,  "  that  if  any  person  who  now  hath 
or  shall  hereafter  obtain  any  Letters  Patent  as  aforesaid,  shall  advertise  in  the 
London  Gazette  three  times,  and  in  three  London  papers  and  three  times  in  some 
country  papers  published  in  the  town  where  or  near  to  which  he  carried  on  any 
manufacture  of  anything  made  according  to  his  specification,  or  near  to,  or  in 
which  he  resides,  in  case  he  carried  on  no  such  manufacture,  or  puljlished  in  the 
county  where  he  carries  on  such  manufacture,  or  where  he  lives  in  case  there  shall 
not  be  any  paper  published  in  such  town,  that  he  intends  to  apply  to  His  Majesty  in 
Council  for  a  prolongation  of  his  term."  The  petitioner  had  granted  licenses  to 
persons  residing  or  carrying  on  business  in  London  and  Liverpool,  and  caused 
advertisements  to  be  inserted  in  the  Gazette  and  newspapers  published  in  those 
places. 

Their  Lordships  held  this  was  a  suflicient  compliance  with  the  terms  of  the  4th 
section  of  the  Act. 

[418]  The  Solicitor-General  (Sir  Frederick  Thesiger)  and  Mr.  Godson,  Q.C.,  for 
the  Petitioner,  Called  witnesses,  who  proved  that  the  inventor  had  incurred  up- 
wards of  £4000  in  perfecting  the  invention,  and  that  the  profits  derived  from  the 
licenses  only  amounted  to  £7920.  That  the  public  had  derived  very  considerable 
advantage  from  the  invention,  inasmuch  as  the  consumer  was  now  enabled  to  pur- 
chase sugar  '20  per  cent,  cheaper  than  he  could  have  done  before  the  invention  was 
discovered. 

No  caveat  was  entered,  and 

Mr.  Waddington,  on  the  part  of  the  Crown,  offered  no  opposition. 

Lord  Brougham. — Their  Lordships  have  always  held  it  a  clear  rule,  in  applica- 
tions for  a  prolongation  of  the  term  of  Letters  Patent,  that  it  was  anything  rather 
than  a  matter  of  course,  that  the  application  should  be  granted  under  the  Act,  and 
they  have  uniformly  required  the  party  applying, — first,  to  show  some  invention; 
secondly,  that  the  invention  was  of  a  nature  to  benefit  the  public  ;  and  thirdly,  that 
the  inventor  had  not  received  an  adequate  reward  :  their  Lordships  think  that  the 
present  Patent,  though  useful,  was  very  small  in  point  of  discovery;  and  it  is  in 
evidence  that  some  considerable  profit  has  been  realized  ;  l)ut  taking  into  considera- 
tion the  great  benefit  tlie  public  had  derived,  their  Lordships,  under  the  circum- 
stances, will  recommend  Her  Majesty  to  grant  an  extension  of  the  terms  of  the 
Letters  Patent  for  six  years. 

[Mews'  Dig.  tit.  PATENT,  F.  Confirmation,  &c.,  2.  Renewal,  a.  c.  S.C.  2  Web. 
P.C.  1.  The  extension  of  patents  is  now  regulated  by  s.  25  of  the  Patents  Act, 
1883  (46  and  47  Vict.  c.  57),  and  rules  scheduled  to  0.  in  C.  of  26  Nov.  1897 
(Stat.  R.  and  0.,  1899,  p.  1837).  On  point  as  to  extension  not  being  granted  as 
a  matter  of  course,  cf.  In  re  Hill's  Patent,  1863,  1  Moo.  P.C.  (N.S.),  258;  In  re 
Norton's  Patent,  1863,  ih.  339  ;  In  re  Pitman's  Patent,  1871,  L.R.  4  P.C.  84.] 
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[419]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

HENRY  SPENCER  COOVER— Appellant;  DANIEL  SMITH  BOCKETT,  THOMAS 
COOPER,  and  the  Rev.  JERMYN  rHATT,—Eespundents  [June  17,  Dec.  17 
and  18,  1841*;  Jan.  17,  1815;  and  February  7,  1846  f]- 

The  factum  of  a  Will,  held  under  the  circumstances  of  the  case,  to  lie  sufficiently 
proved,  though  one  of  the  subscribing  witnesses  deposed  that  he  did  not  see 
all  that  tlie  te.stator  wrote,  only  the  large  initial  of  his  Cliristian  name;  and 
the  other  witness  stated  that  she  did  not  see  what  he  wrote,  but  that  he  ac- 
knowledged the  paper  to  be  his  Will,  in  their  joint  presence  [4  Moo.  P.C.  442]. 

Evidence  of  illiterate  witnesses  as  to  acts  not  affecting  their  interests,  when 
opposed  to  the  probable  acts  of  an  educated  man,  no  fraud  being  in  question, 
is  to  1)6  received  with  great  caution  [4  Moo.  P.C.  438,  439]. 

The  Will  contained  alterations  and  erasures  affecting  the  amount  and  objects 
of  the  testator's  bounty,  the  existence  of  whicli,  at  the  time  of  the  execution, 
the  attesting  witnesses  could  not  depose  to  : 

Held  by  the  Judicial  Committee,  iu  the  absence  of  all  direct  evidence  as  to  the 
alterations  and  erasures,  that  the  presumption  of  law  was,  that  such  altera- 
tions and  erasures  were  made  after  the  execution  of  the  Will,  and  Probate 
of  the  Will  granted  in  its  original  form  [4  Moo.  P.C.  452,  453]. 

This  was  an  Appeal  from  tlie  Prerogative  Court  of  Canterbury,  in  a  cause  of 
granting  Letters  of  Administration  of  the  goods,  etc.,  of  Robert  Henry  Spencer 
Cooper,  a  retired  Captain  of  the  Royal  Engineers,  who  died  on  the  17th  of  April 
1843.  After  his  death  a  Will  was  found  in  his  writing-desk,  enclosed  in  a  sealed 
envelope,  endorsed,  or  super.scribed,  "  The  Will  of  Robert  Heni-y  Spencer  Cooper, 
9,  Pall  Mall  Ea.st,  7th  January  1843."  It  occupied  one  page  of  a  sheet  of  letter 
paper,  and  was  wholly  in  the  handwriting  of  the  deceased,  was  subscribed  by  him, 
and  bore  date  [420]  the  7th  January  1843,  and  purported  to  have  been  executed  in 
the  presence  of  two  subscribing  witnesses :  it  had  several  obliterations  and  altera- 
tions, and  was  as  follows:  — 

"  This  is  the  last  W' ill  and  Testament  of  me,  Robert  Henry  Spencer  Cooper,  a 
retired  Captain  of  Royal  Engineers.  I  will  all  my  property,  after  my  decease,  and 
funeral  expenses  paid,  to  be  converted  into  those  funds  of  the  Bank  of  England 
yielding  now  £3  per  cent,  per  annum:  and  the  annual  proceeds,  after  deducting 
thf  following  life  annuities,  to  go  to  my  brother,  Henry  Spencer  Cooper,  barrister- 

l  die  without  issue 
at-law,  and,  at  his  death,  to  the  lawful  issue  he  may  leave.    If  he  leave  none,  I  will  such 
family  Captain  Symonds,  of  Lymington,  Hamjishire, 

to  go  to  the  persons  of  the  Pratt  family,  of  Norfolk,  not  to  that  one  married  to  Lord 
Rendlesham,  nearest  related  to  my  mother's  family,  who.se  father  resided  formerly 
at  Bury  St.  Edmund's,  Suft'olk.  Out  of  the  said  annual  proceeds  I  will  an  annuity 
of  one  hundred  pounds  .sterling,  clear  of  duty,  to  my  aunt,  Mrs.  Charlotte  Movie,  of 
Croomshill,  Greenwich,  during  the  term  of  her  natural  life.  Also,  I  will  an  annuity 
of  one  hundred  pounds  sterling  yearly  to  the  sister  of  my  late  father,  Mrs.  Caroline 
Randall,  duty  free,  during  the  term  of  her  natural  life.  Also,  I  will  an  annuity 
of  seventy  pounds  sterling,  duty  free,  to  Mary  Jenkins,  niece  to  the  above  Mrs. 
Moyle,  during  the  term  of  her  natural  life,  duty  free.     Also,  I  will  twenti/  pounds 

sterling,  duty  free,  yearly,  to  [421]  Thomas  Cooper,  son  of  ,  uncle  Thomas 

Cooper,  during  the  term  of  his  natural  life,  and  while  he  is  in  distress  and  unetn- 

*  Present :  Lord  Langdale,  Mr.  Baron  Parke,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 

t  The  Lord  President  (Lord  Wharnclifl'e),  Lord  Brougham,  the  Vice-Cliancellor 
Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 

I  The  words  in  italics  were  written  upon  those  underneath,  but  not  so  as  to  render 
the  latter    illegible. 
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ployed*  And,  in  the  event  of  Mrs.  S.  Skyring,  of  Somerset  House,  dying,  and 
leaving  her  father  and  mother  in  distress,  I  will  yearly  to  the  said  parents  of  Sky- 
ring,  J.  and  S.  Stonoham,  thirty  pounds  yearly  for  their  natural  life,  and  to  the 
survivor,  free  of  duty.     I  name  executors  to  this  my  Will,  Daniel  Smith  Bockett, 

whom  I 
of  the  Law  Life  Assurance  Society,  60,  Lincoln's  Inn,  and  to  I  will  one  hundred 

to 
pounds  sterling,  and  my  brother,  Henry  Spencer  Cooper  above  named. 

(L.s.)ade  at  9,  Pall  Mall  East,  this  seventh  Jan.  1843." 

"  Codicil :    To  my  man,  Wm.  Cobbett,  I  will  fifty  pounds,  clear  of  tax. 
Witnesses  to  1  George  Crittenden.  R.  H.  S  Cooper. 

the  said  will.     Mary  Crittenden.!  9,  Pall  Mall  East. 

Sii<nature.   I  Servants  at  house." 

A  caveat  having  been  entered  by  the  Appellant,  the  natural  and  lawful  brother 
and  only  next  of  kin  of  the  deceased,  the  Will  was  propounded  in  solemn  form  of 
law.  The  ground  on  which  the  Appellant  opposed  Probate,  was,  that  the  testator 
had  not  signed  the  Will  until  after  the  witnesses,  and,  consequently,  had  not  com- 
plied with  the  requirements  of  the  Statute,  1  Vict.,  c.  26,  s.  9.  An  allegation  having 
been  asserted  and  [422]  brought  in  on  behalf  of  the  Respondents,  the  two  subscribing 
witnesses,  George  Crittenden  and  Mary  Crittenden,  his  wife,  were  examined  in 
chief ;  and  on  interrogatories.  To  the  first  article  of  the  allegation,  George  Critten- 
den deposed:  "I  am  porter  at  the  house.  No.  9,  Pall  Mall  East.  I  have  been  there 
about  ten  or  eleven  months.  It  is  a  house  let  out  in  private  chambers;  my  wife  is 
porteress  there.  Captain  Robert  Spencer  Cooper  was  living  in  the  house  when  I 
went  there,  and  he  continued  there  until  his  death.  I  and  my  wife  attended  him, 
but  he  had  a  servant  of  his  own.  At  first,  a  female  servant,  but  latterly,  and  at 
the  time  of  his  death,  a  man  servant.  I  recollect  witnessing  his  Will  perfectly, 
but  the  day  or  the  month  I  could  not  say ;  as  near  as  I  can  tell,  it  was  about  three 
months  before  he  died.  I  had  been  out  for  him  with  a  letter  to  Mr.  Cooper,  hia 
brother,  in  the  Temple,  and  on  my  return,  about  one  o'clock,  I  went  to  his  room  to 
tell  him  that  I  had  not  found  Mr.  Cooper  at  home,  and  that  I  had  put  the  letter  into 
the  letter-box.  I  found  him  writing  at  a  table,  and  when  I  had  delivered  my 
message,  he  desired  me  to  sit  down,  and  when  I  had  been  sitting  so  about  five  or  ten 
minutes  (and  he  was  writing  during  that  time),  he  said  to  me,  that  he  wished  me  to 
put  my  name  to  something;  his  words  were,  '  I  want  you  to  sign  your  name  to  this 
paper'  (that  was  the  paper  before  him);  'will  you?'  I  said,  '  I  don't  know  what 
I  am  going  to  sign,  Sir.'  He  said,  '  Oh,  you  need  not  be  afraid,  for  this  is  my  Will' 
I  then  rose  up  for  to  sign,  and  he  then  said,  '  You  had  better  fetch  your  wife  up 
stairs  first,'  and  I  said,  '  Shall  I  do  so.  Sir?  '  and  he  said,  '  Yes.'  From  that  I  went, 
and  fetched  her  up,  and  when  we  went  into  his  room,  we  found  him  standing  at  the 
table  which  he  had  been  writing  at,  with  a  pencil  in  [423]  his  hand,  and  as  he  was 
standing  he  wrote  my  name  and  my  wife's  name  in  pencil.  My  wife  asked  him  if 
he  knew  how  to  spell  her  name,  and  he  said  '  Yes,'  and  repeated  it,  '  Crittenden,' 
and  my  wife  said,  that  was  right.  Then  he  sat  him.self  down,  and  called  us  to  the 
table,  and  he  put  the  Will  towards  me,  and  said,  '  You  sign  your  name  there,'  point> 
ing  to  my  name,  which  he  had  written  in  pencil,  and  I  took  the  pen,  and  wrote  my 
name  over  the  pencil-mark.  Then  he  said  to  my  wife,  '  Now,  you  sign  your  name 
on  this  pencil-mark,'  pointing  to  the  one  under  mine ;  '  you'll  write  your  name  better 
than  he  has  done  his ; '  then  my  wife  signed  her  name.  Then  Captain  Cooper  took 
the  pen  from  my  wife,  and  wrote,  and  when  he  had  done  so,  he  said,  looking  up  at 
me,  '  This  is  my  name,  in  your  presence,'  and  I  understood  then  that  he  was  writing 
his  own  name.     I  did  not  see  all  he  wrote,  but  I  saw  him  make  the  large  '  R '  of 

*  The  sentence  printed  in  italics  was  erased  by  zig-zag  scratches  of  the  pen,  but 
was  not  illegible. 

t  On  the  left  of  the  witnesses'  names  was  a  bracket,  from  which  a  circumflex  line 
was  drawn,  intended,  apparently,  to  enclose  a  space  for  their  signatures,  but  the 
■pace  not  being  sufficient,  the  line  was  passed  by  the  last  letter  of  the  first  witness's 
name. 
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his  iiaiiic,  imd  tlu'i-e  was  a  black  seal  at  the  left-hand  cunicr  (luite,  but  there  was 
nothing  said  about  that,  and  after  he  had  wrote  his  name,  he  said,  '  Now  you  have 
done  some  good  for  yourselves,'  and  nothing  more  passed.  He  said,  '  Mrs.  Critten- 
den, I  don't  want  you  any  more;  you  can  go;'  and  ray  wife  went  down  stairs.  I 
stopped  a  few  minutes  afterwards,  when  he  told  me  that  he  did  not  want  any  thing 
more  with  me,  and  I  went  away,  and  when  I  left  the  room  the  paper  was  still  lying 
before  Captain  Cooper,  and  what  became  of  it  I  cannot  say,  for  I  never  saw  it  after- 
wards. Captain  Cooper  was  in  his  perfect  senses  at  the  time,  and  fully  capable  of 
giving  instructions  for,  and  of  making  and  executing  his  Will,  and  of  doing  any 
act  requiring  thought,  judgment,  and  reflection.  He  was  only  about  forty-nine 
years  old,  and  he  was  perfectly  sensible  to  the  la.st  almost.  He  [424]  wrote  nothing 
but  his  name,  at  least  I  believe  it  was  his  name,  in  our  presence.  As  soon  as  he  had 
done,  he  put  down  the  pen,  and  wrote  no  more.  Before  he  signed  his  name  he 
made  a  mark  round  ours.  The  Will  which  was  produced  to  me  by  the  Examiner, 
is  the  Will  which  I  and  my  wife  signed  our  names  to,  as  I  have  deposed,  and  the 
large  '  R  '  in  Captain  Cooper's  signature  is  what  I  saw  him  write  after  I  had  signed 
my  name,  and  my  wife  had  signed  hers.  The  words,  '  9,  Pall  Mall  East,  Servants 
at  house,'  were  not  written  in  my  presence,  to  the  best  of  my  belief.  Captain 
Cooper  wrote  nothing  in  my  presence  but  his  name.  I  have  no  doubt,  that  as  the 
Will  is  dated  the  7th  of  January  184.3,  it  was  executed  on  that  day;  it  was  a  Satur- 
day, I  remember." 

To  the  second  article,  he  deposed:  "  I  do  not  recollect  the  day  on  which  William 
Cobbett  came  into  Captain  Cooper's  service;  but  if  Captain  Cooper  had  lived  to 
another  Wednesday,  Cobbett  would  have  been  in  his  service  a  month,  I  think.  Cap- 
tain Cooper  never  took  the  least  notice  of  his  Will,  or  of  the  execution  of  it  after 
it  had  taken  place,  at  least  in  my  presence.  As  to  the  alterations  which  I  now  see 
on  the  Will,  I  cannot  say  whether  they  were  or  were  not  on  the  Will  when  I  signed 
it.  I  have  something'  on  my  mind,  that  there  was  something  of  the  kind  too,  but  I 
was  confused  and  flurried  at  the  time;  for  though  I  was  but  signing  my  name  to  a 
Will,  yet  I  had  never  done  so  before,  and  I  did  not  know  but  that  trouble  might 
come  of  it,  and  the  Captain  was  a  very  sharp  and  severe  man,  and  I  was  not  so 
much  at  my  ease  as  to  observe  exactly  what  occurred,  or  what  appearance  the  Will 
had.  I  do  firmly  believe,  however,  that  there  was  some  black  scratching  on  the  Will 
when  I  signed  it." 

[425]  To  his  examination  on  interrogatories,  the  same  witness  stated :  "  I  have 
not  been  given  to  understand  in  any  way  that  it  was  wished  to  be  made  out  by  my 
evidence  that  Captain  Cooper  signed  or  acknowledged  his  signature  to  his  Will  in 
my  presence,  my  fellow-witness  being  also  present;  I  will  swear  that  no  such  direc- 
tions or  instructions  have  been  given  to  me,  and  that  I  have  not  received  any  hints 
to  that  effect.  Captain  Cooper  did  sign  his  Will  in  my  presence ;  I  believe  that 
he  did :  and  he  certainly  acknowledged  it  in  my  presence,  for  he  said,  '  That  is  my 
name.'  He  signed  it,  as  I  have  stated,  after  I  and  my  wife  had  signed  our  names 
to  it.  The  very  words  he  used  were,  '  This  is  my  name  in  your  jsresence  ;  '  and  he 
looked  up  to  me  as  I  was  standing  on  his  right-hand  side  at  the  time;  my  wife  was 
present  at  the  time,  standing  behind  me;  it  was  after  we  had  signed  our  names. 
I  do  not  believe  that  Captain  Cooper's  signature  was  to  the  Will  when  I  and  my 
wife  signed  it.  There  was  a  blank  space  where  his  signature  now  is  when  I  signed 
my  name.  I  have  never  admitted  or  declared  that  such  was  the  case  until  now,  nor 
has  my  wife,  that  I  am  aware  of.  When  I  have  been  questioned  about  the  matter, 
I  have  stated,  and  it  is  the  fact,  that  Captain  Cooper  had  a  pencil  in  his  hand,  and 
wrote  my  name  and  my  wife's  on  the  place  where  we  afterwards  signed  our  names. 
I  have  said  that  he  was  writing  with  a  pencil  when  we  went  into  the  room.  I  have 
never  said,  and  it  is  not  the  fact,  that  I  first  signed  my  name  to  the  Will  in  question 
at  the  request  of  Captain  Cooper,  and  then  called  up  my  wife,  who  also  signed.  I 
have  never  said,  and  it  is  not  the  fact,  that  Captain  Cooper  signed  his  name  to  the 
Will  in  question  after  my  wife  had  signed  her  name  to  it,  and  left  the  room;  I 
have  never  told  my  [426]  wife  so:  I  will  swear  that  I  never  have.  We  were  all 
three  in  the  room  together  when  we  signed  our  names.  I  cannot  say  for  a  certainty 
whether  there  were  or  were  not  any  alterations  in  the  Will  in  question  when  I  signed 
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it.  I  have  a  notion  of  some  black  scratching'  upDii  it,  and  that  is  all  I  can  say 
about  it." 

Mary  Crittenden  deposed:  "I  am  porteress  to  the  house  No.  9,  Pall  Mall 
Ea.st,  and  my  husband  is  porter.  It  is  a  house  let  out  in  chambers  to  single  gentle- 
men. I  have  been  there  nearly  a  twelvemonth.  Captain  Cooper,  the  deceased,  was 
living  in  chambers  there  when  I  went  to  the  house,  and  he  remained  there  until  his 
death.  He  had  a  female  servant  of  his  own,  and  latterly  a  man  servant,  too  ;  but 
I  cooked  for  him  during  his  illness,  and  helped  in  his  rooms  ;  and  my  husband  went 
errands  for  him.  I  recollect  witnessing  his  Will  perfectly  well ;  it  was  ou  a  Satur- 
day, early  in  January  last,  soon  after  he  was  taken  ill,  and  it  was  about  one  o'clock 
in  the  day ;  he  dined  at  two  regularly,  and  I  know  that  it  was  liefore  his  dinner. 
The  way  I  came  to  be  a  witness  to  Captain  Cooper's  Will  was  this :  my  husband 
had  been  out  on  an  errand  for  him,  and  soon  after  he  returned  he  came  to  me  and 
said,  '  The  Captain  wants  you  to  sign  a  paper  with  me ;  '  and  .so  I  went  with  my 
husband  to  the  Captain's  room,  and  there  the  Captain  was  standing  at  his  table, 
with  a  piece  of  paper  before  him.  and  he  took  a  pencil,  and  said  that  he  wanted  us 
to  sign  our  names,  and  that  he  would  pencil  them  first  where  we  were  to  sign  ;  and 
so  I  said  I  would  take  the  liberty  of  asking  him  if  he  knew  how  to  spell  our  name, 
and  he  spelt  it,  and  spelt  it  right ;  and  when  he  had  written  the  names,  he  gave 
my  husband  the  pen,  and  told  him  to  write  his  name  over  the  pencil-mark,  and  my 
husband  wrote  his  name  [427]  as  he  was  told  ;  and  when  he  had  written  it,  the 
Captain  gave  me  the  pen,  and  told  m^^  to  write  mine,  and  said,  '  I  dare  say  you  will 
write  it  better  than  he  has,'  but  I  don't  think  I  did  write  it  better  :  however,  I  wrote 
my  name  as  the  Captain  told  me,  over  where  he  had  pencilled  it,  and  then  the 
Captain  took  the  pen  and  made  a  kind  of  circle  round  our  names,  and  then  he 
wrote  something,  but  what  it  was  I  cannot  say,  for  my  husband  was  standing  near 
him,  and  in  the  way ;  but  the  Captain  said,  '  This  is  my  Will  and  my  name  in  your 
presence,  and  you  have  done  some  good  for  yourselves ; '  those  were  the  words  he 
used,  as  well  as  I  recollect,  and  he  said  nothing  more,  except  to  tell  me  to  go  down 
stairs,  as  he  did  not  want  any  more  with  me;  and  so  I  went,  leaving  my  husband 
with  him  :  and  that  is  all  I  know  or  recollect  about  it.  I  have  no  doubt  that  Cap- 
tain Coop-r  was,  at  the  time  this  took  place,  of  perfect  sound  mind,  memory,  and 
understanding,  and  fully  capa1)le  of  making  and  executing  his  Will,  and  of  doing 
any  act  requiring  thought,  judgment,  and  reflection.  The  Will  now  produced  to 
me  by  the  examiner  is  the  Will  which  I  and  my  husband  signed  as  requested  by 
Captain  Cooper,  as  I  have  depo.sed  ;  but  whether  he  wrote  the  words  '  9,  Pall  Mall 
East,  Servants  at  house,'  after  we  had  signed  our  names,  or  what  he  wrote,  I  cannot 
say,  for  I  did  not  see  ;  it  was  a  blank  space  all  to  the  right,  as  well  as  I  recollect  now, 
when  I  signed  my  name,  and  I  so  well  recollect  the  black  seal  at  the  left  corner,  and 
I  should  have  known  it  was  a  Will  even  if  the  Captain  had  not  said  so,  though  I 
had  never  seen  one  before,  by  that  seal ;  I  remarked  it  so  at  the  time." 

To  the  second  article  she  deposed  :  "  William  Cobbett  came  into  Captain  Cooper's 
service  on  the  twenty-[428]-third  of  March  last,  I  believe;  I  never  saw  Captain 
Cooper's  Will  after  the  time  I  signed  it,  and  I  did  not  notice  whether  there  were 
or  were  not  any  of  the  alterations  which  I  now  see  in  it." 

The  same  witness  on  her  examination  ujion  interrogatories  stated:  "I  cannot 
say  whether  Captain  Cooper  signed  his  Will  in  my  presence,  or  not;  I  did  not  see 
what  he  wrote,  but  he  said,  '  This  is  my  name  in  your  presence,'  and  so  I  suppose  he 
had  written  his  name  when  he  said  so.  I  do  not  recollect  the  words  he  used  better 
than  I  have  told  them;  my  husband  and  I  were  both  present  at  the  time  Captain 
Cooper  used  those  words,  and  it  was  after  we  had  signed  our  names  to  the  Will. 
I  cannot  say  that  Captain  Cooper's  name  was  signed  to  the  Will  when  I  signed  it; 
as  well  as  I  can  now  remember,  it  was  all  blank  where  I  now  see  Captain  Cooper's 
signature.  I  have  admitted  such  to  be  the  fact,  and  so  has  my  husband,  I  believe, 
when  asked  aliout  it.  My  husband  had  not  signed  Captain  Cooper's  Will  before  I 
was  called  into  the  room  to  sign  it ;  I  will  swear  that  my  husband  signed  it  after- 
wards in  my  presence.  My  liusband  has  never  told  me  that  Captain  Cooper  signed 
th'  Will  after  I  had  left  the  room  ;  it  was  after  I  had  signed  my  name,  and  not 
before,  that  Captain  Cooper  made  the  mark  round  about  our  names." 

The  Respondent  also  brouglit  in  the  affidavit  of  Joseph  Netherclift,  a  fac-similist 
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and  litliographer,  who  deposed  as  to  the  erasures  and  the  words  previously  written, 
as  printed  in  italics  in  the  copy  of  Will  above  given. 

The  learned  Judge  of  the  Prerogative  Court,  by  his  sentence,  on  the  8th  of  August 
1843  (rei)orted  ;i  Curt.  648),  pronounced  [429]  for  the  force  and  validity  of  the 
Will,  and  decreed  Probate  thereof,  with  the  several  alterations  now  appearing 
therein,  to  Daniel  Smith  Bockett  and  Henry  Spencer  Cooper,  the  executors  thereof 
ajjpointed,  or  either  of  them. 

From  this  sentence  the  present  Appeal  was  lirought  by  Henry  Spencer  Cooper, 
wlio  prayed  that  it  might  be  reversed,  and  the  cause  retained;  and  tliat  the  Court 
would  pronounce  against  the  validity  of  the  Will,  that  the  deceased  was  dead  intes- 
tate ;  and  decree  Letters  of  Administration  of  the  goods  and  chattels  of  tlie  deceased 
to  be  granted  to  him. 

The  Appeal  was  argued  (I7th  June  1844  *)  in  the  first  instance,  by  Mr.  Erie, 
Q.C.,  and  Dr.  Addams,  for  the  Appellant:  and  Mr.  Turner,  (}.C.,  and  Dr.  Jenner, 
for  the  Respondent,  Boekett. 

It  was  argued  on  both  sides  as  a  question  of  fact,  upon  the  evidence  of  the  wit> 
nesses,  whether,  having  reference  to  the  probable  circumstances  under  which  the 
Will  was  produced  and  witnes.sed,  the  deceased  had  signed  the  Will  before  their 
subscription.  Blake  v.  Knight  (;i  Curt.  547),  Moore  v.  King  (3  Curt.  243),  Gove  v. 
Gawen  (3  Curt.  151),  C/iamhers  v.  7'lie  Queen's  Proctor  (2  Curt.  ilS),  were  referred  to. 

At  the  conclusion  of  the  argument,  their  Lordships  said,  that  the  question  raised, 
involved  not  only  one  of  fact,  but  also  one  of  law,  and  directed  the  Appeal  [430]  to 
be  re-argued  with  reference  to  that  opinion.  The  Appeal  was  accordingly  again 
argued. 

Mr.  Wigram,  Q.C.,  and  Dr.  Addams,  for  the  Appellant  (14th  Dec.  1844  t). — 
From  the  testimony  of  tlje  witnesses  to  the  factum,  it  is  clear  that  this  Will  was  not 
executed  pursuant  to  the  requirements  of  the  Statute,  1  Vict.,  c.  26,  s.  9.  The 
witnesses  must  have  subscribed  before  the  testator.  This  is  not  a  good  execution  ; 
the  signing  and  witnessing  being  simultaneous  acts,  nothing  can  satisfy  the  terms 
of  the  9th  Section,  but  the  testator  signing  first.  The  words  are,  that  "  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  some  other  person  in  his  pre- 
sence and  by  his  direction,  and  such  signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  pre.sence  of  two  or  more  witnes.ses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  subscribe  the  Will  in  the  presence  of  the 
testator."  It  has  l>een  uniforml)-  held  by  the  Court,  upon  the  construction  of  this 
Section,  that  the  signature  of  the  testator  must  precede  the  execution  by  the  wit- 
nesses, and  that  such  fact  must  be  strictly  proved.  The  onus  probatidi  lies  on  the 
other  side.  Ifott  v.  Genge  (4  Moore's  P.C.  Cases,  265),  Ilndsoii  v.  Parker  (1  Rob. 
Ecc.  Reps.  14),  Burgogne  v.  Showier  (1  Rob.  Ecc.  Reps.  5).  Tlie  Statute  of  Frauds, 
and  the  9th  Section  of  the  New  Will  Act,  differ  in  many  essentials.  The  cases  of 
The  British  Museum  v.  White  (3  Moore  and  Payne,  689;  6  Bing.  310),  and  Peate 
V.  Ougleg  (Comyn,  196),  and  the  other  cases  under  the  Statute,  do  not  apply. 

[431]  Sir  Thomas  Wilde,  Mr.  Turner,  Q.C.,  and  Dr.  Jenner,  for  the  Respondent. 
— It  is  not  necessary  to  give  affirmative  evidence  by  the  subscribing  witnesses  of 
the  fact  of  signing.  The  Court  will  judge  from  the  whole  of  the  case,  and  pre- 
sume the  execution  by  a  te.stator  upon  the  circumstances.  Blake  v.  Kniglit  (3  Curt. 
547).  Suppose  the  witnesses  were  dead,  the  Will  on  the  face  of  it  would  appear 
a  good  Will.  Too  much  importance  must  not  be  given  to  the  evidence  of  the  attest- 
ing witnesses,  who  are  illiterate  persons  ;  it  would  be  dangerous  to  the  interests  of 
society,  if  witnesses  of  the  class  here  subscribing  were  enabled  to  cut  down  a  Will 
when  called  upon  to  depose  to  the  exact  order  of  circumstances  attending  the 
execution.  It  is  neither  safe  nor  reasonable  to  suppose  that  the  Legislature  in- 
tended that  minute  facts  should  be  deposed  to  by  the  witnesses.  No  form  of 
attestation  is  required,  and  yet  it  is  said  by  the  Appellant,  that  the  witnesses  are 
to  depose  to,  or  attest,  those  facts  in  a  particular  order.     The  witnesses  do  not  in 

*  Present:    Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

t  Present :  Lord  Langdale,  Lord  Campbell,  the  Vice-Cliancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 
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fact  say,  that  the  testator  wrote  his  name  after  they  had  signed.  Tliey  say,  speaking 
only  to  the  best  of  their  knowledge  and  belief,  tliat  they  saw  him  write  something; 
it  is  clear  from  inspection  of  the  Will,  that  if  he  wrote  anything,  it  must  have  been 
the  words,  "  9,  Pall  Mall  East,  Servants  at  house,"  and  this  will  account  for  their 
mistake.  The  circumstance  of  there  being  a  blank  space  after  the  names  of  the 
witnesses,  is  satisfied  by  the  space  being  blank  where  the  words  "  9,  Pali  Mall,"  were 
afterwards  written.  [The  Vice-Chancellor  Kniglit  Bruce  :  There  seems  to  be  some 
difference  in  the  colour  of  the  ink  in  which  the  words  [432]  "  9,  Pall  Mall  East," 
etc.  are  written,  and  that  in  which  the  words  "  R.  H.  S.  Cooper  "  are  written.]  The 
probability  is,  that  some  blotting-paper  was  used,  and  this  would  be  another  reason 
for  thinking  that  those  were  the  words  written,  after  the  signature  of  the  wit- 
nesses. Much  reliance  cannot  be  placed  upon  the  evidence  of  a  witness,  who  admits, 
that  at  the  time  when  the  act  which  he  is  deposing  to  was  done,  he  was  flurried,  and 
not  at  his  ease.  There  can  be  no  doubt,  that  upon  the  words  of  the  9th  Section  of  1 
Vict.,  c.  26,  this  Will  has  been  acknowledged  in  tlie  presence  of  two  witnesses,  present 
at  the  same  time.  This  distinguishes  the  case  from  Ilotf  v.  GeiKje  [i  Moo.  P.C.  265]. 
The  only  other  requisition  of  the  section  is  that  the  witnesses  who  signed  must  be 
the  same  witnesses  to  whom  the  testator  acknowledged  tlie  Will.  [Lord  Campbell : 
The  witnesses  do  more  than  sign,  they  must  attest.]  They  must  attest  the  Will, 
but  that  is  to  prevent  the  sub.stit  tion  of  a  fictitious  instrument.  No  form  of 
attestation  is  required  by  the  9th  Section.  The  words  are  "  attest  and  subscribe;  " 
that  is,  subscribe  as  witnesses.  The  meaning  of  the  word  "  attest  "  is  not  that  the 
witnesses  are  to  attest  every  circumstance,  which  would  be  sufficient  to  make  valid 
the  Will.  It  simply  means  that  they  attest  a  paper,  that  has  been  declared  a  Will. 
[Baron  Parke :  It  must  mean  that  they  attest  a  paper  which  he  declares  to  be  his 
Will.  That  is  to  be  complete  so  far  as  the  testator  can  make  it  complete  by  his  own 
act.]  The  question  is,  are  the  witnesses  to  subscribe  an  instrument  as  perfect 
as  it  possibly  can  be ;  or  are  they  to  subscribe  an  instrument,  which  is  in  its 
ordinary  sense  a  Will?  What  is  meant  by  the  word  "  Will,"  and  in  what  sense  is  it 
used?  The  argument  of  the  Appellant  must  be  that  the  word  [433]  "  Will,"  changes 
its  meaning,  in  its  different  positions  in  the  Act.  The  first  section  says,  no  Will 
shall  be  valid  unless  it  shall  be  executed  ;  there  it  is  used  in  the  ordinary  sense:  but 
in  a  subsequent  part  of  the  section,  the  other  side  mu.st  contend  that  it  possesses 
an  additional  quality,  namely,  that  it  must  be  signed  by  the  testator.  [The  Vice- 
Chaneellor  Knight  Bruce:  Did  the  Legislature  intend  by  the  9th  Section,  the  events 
to  take  place  in  the  order  in  which  they  are  enumerated ;  that  is,  the  signature 
of  the  testator  to  precede  the  attestation?]  Signing  and  acknowledging  bespeak 
their  own  order,  it  does  not  appear  that  the  witnesses  must  necessarily  sign  after 
the  signing  Ijy  the  testator.  In  the  Court  of  Chancery,  it  is  the  practice  never  to 
ask  who  signed  first,  in  order  to  set  up  a  Will.  White  v.  The  British  Museum  [3 
Moo.  and  P.  689;  6  Bing.  310],  was  expressly  decided  on  the  ground  that  the 
testator  had  by  his  conduct  acknowledged  the  signature. 

Dr.  Addams  in  reply. 

Previous  to  giving  judgment  (17th  Jan.  1845  *),  their  Lordships  called  before 
them  a  witness  of  the  name  of  Donough,  who  deposed  to  having  been  in  the  habit 
of  examining  and  comparing  writings,  and  so  employed  by  the  Bank  of  England 
for  eleven  years  and  upwards;  aiid  being  shown,  the  original  Will,  and  required 
to  state  whether  in  his  opinion  the  circumflex  line  surrounding  the  witnesses' 
names  was  made  previous  to  or  after  their  signature,  replied  that  in  his  opinion 
the  circumflex  was  made  previous,  and  the  name  signed  over  it. 

[434]  The  Vice-Chancellor  Knight  Bruce  (Feb.  3,  1845). — The  question  in  this 
case  is,  as  to  the  testamentary  validity  of  the  instrument  which  was  propounded  and, 
after  opposition,  admitted  to  Probate  in  the  Prerogative  Court  of  Canterbury, 
as  the  Will  of  Robert  Henry  Spencer  Cooper,  who  was,  or  had  been,  a  Captain  in 
the  Royal  Engineers.     He  died  on  the  I7th  of  April  1843,  and  is  admitted  to  have 

*  Present :  Lord  Langdale,  Mr.  Baron  Parke,  the  Vice-Chancellor  Knight  Bruce, 
and  the  Right  Hon.  Dr.  Lushington. 
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been  a  bachelor,  or,  at.  least,  not  to  have  luid  a  wife  living  at  the  time  of  his  death, 
and  to  have  left  his  brother,  the  Appellant,  his  only  next  of  kin. 

Captain  Cooper's  testamentary  capacity  is  undisputed,  and  it  is  clearly  proved, 
or  admitted,  that  the  instrument  propounded  was  signed  at  the  foot,  or  end  of  it,  by 
himself;  that  he  so  signed  it  aiiimo  (esta/idi;  that  this  signature  was  made  by  him 
on  or  before  the  7th  of  January  1843  ;  on  which  day,  in  the  presence  of  two  witnesses, 
present  at  tlie  same  time,  he  acknowledged  that  signature  as  his,  and  the  instrument 
as  testamentary  ;  and  that,  on  the  same  day,  the  same  two  witnesses,  at  his  request, 
in  his  presence,  and  in  the  presence  of  each  other,  subscribed  the  instrument  as 
witnesses. 

The  Appellant,  however,  not  disputing  these  facts,  contends  that  they  do 
not  satisfy  the  requisites  of  the  9th  Section  of  the  Act  of  1837,  "  for  the  amend- 
ment of  the  law  with  respect  to  Wills,"  inasmuch  as  the  signature  by  the  witnesses, 
as  he  contends,  preceded  in  time  the  signature  of  the  alleged  testator.  The  Re- 
spondent denies  this,  but  contends,  further,  that  if  the  facts  were  so,  it  is  immaterial. 
These  two  points,  one  of  fact  and  the  other  of  lavr,  form  the  whole  matter  of  the 
contest  between  the  parties.  The  Appellant  has  [435]  to  maintain  both  points, 
it  being  sufficient  for  the  purpose  of  tlie  Respondent  if  he  is  right  upon  either. 

Their  Lordships  think  it  convenient  first  to  consider  the  question  of  fact,  and, 
in  doing  so,  to  assume  the  point  of  law  to  be  in  the  Ai)pellant's  favour. 

Tliere  is  not  any  evidence  applicable  to  the  matter  of  fact  in  dispute,  except  the 
document  itself  and  the  testimony  of  the  two  subscribing  witnesses,  the  only  persons 
who,  besides  Captain  Cooper  himself,  were  present  when  they  subscribed  it.  The 
document,  with  the  exception  of  the  witnesses'  signatures,  is  admitted  to  be  wholly 
in  Captain  Cooper's  handwriting.  It  is  admitted,  on  the  face  of  it,  to  be  such,  that 
had  the  two  subscribing  witnesses,  by  the  accident  of  their  death  in  Captain 
Cooper's  lifetime,  been  rendered  incapable  of  being  examined,  the  other  evidence 
in  the  case,  with  proof  "of  the  handwriting  of  the  three  signatures,  would  have  been 
sufficient  to  establish  it  as  a  valid  Will ;  a  circumstance,  however,  which  amounts 
to  no  more,  and  is  of  no  more  weight,  than  that  there  is  on  the  face  of  the  instrument, 
nothing  to  create  or  lead  to  an  opinion  that  the  testator's  signature  was  preceded 
in  time  by  the  signatures  of  the  witnesses.  The  agreed  facts  then  standing,  as  I 
have  said,  and  the  law  being  assumed  to  stand  as  the  Appellant  contends  that  it 
does,  is  the  instrument  shown  by  the  testimony  of  both  or  either  of  the  subscribing 
witnesses,  to  be  invalid  as  a  Will?  Now,  first,  as  to  Mary  Crittenden,  their  Lord- 
ships are  of  opinion  that  her  testimony  taken  alone  cannot  be  considered  as  proving 
that  the  signature  of  either  of  the  witnesses  preceded  in  time  the  signature  of 
Captain  Cooper.  It  is  consistent  with  her  evidence,  at  least  so  far  as  her  evidence 
is  positive,  to  suppose  that  what  she  saw  him  write  was — "  Witnesses  to  the  said 
[436]  Will.  Signature,"  or  "  9,  Pall  Mall  East,  Servants  at  house,"  and  not  his 
name.  She  says — "  He  wrote  something,  but  what  it  was  I  cannot  say,  for  my 
husband  was  standing  near  him,  and  in  the  way;  "  and  it  is  not  to  be  necessarily 
inferred  from  the  words  which  she  says  were  spoken  by  him,  that  it  was  his  name 
that  lie  then  wrote.  The  same  may  be  stated  of  what  she  says  of  the  blank  space 
to  the  right :  when  she  first  mentions  it,  she  says, — ''  It  was  a  blank  space  all  to  the 
right,  as  well  as  I  recollect  when  I  signed  my  name."  And  she  answers  the  third 
and  fourth  interrogatories  thus: — "I  cannot  say  w-hether  Captain  Cooper  signed 
his  Will  in  my  presence,  or  not;  I  did  not  see  what  he  wrote,  but  he  said,  '  This  is 
my  name,  in  your  presence,'  and  so  I  suppose  he  had  written  his  name  when  he 
said  so.  I  do  not  recollect  the  words  he  used  better  than  I  have  told  them.  My 
husband  and  I  were  Ijotli  present  at  the  time  Captain  Cooper  used  those  words, 
and  it  was  after  we  had  signed  our  names  to  the  Will.  I  cannot  say  that  Captain 
Cooper's  name  was  signed  to  the  Will  when  I  signed  it ;  as  well  as  I  can  now  remember, 
it  was  all  blank  where  I  now  see  Captain  Cooper's  signature.  I  have  admitted 
such  to  be  the  fact,  and  so  has  my  hu.sband,  I  believe,  when  asked  about  it."  She  is 
not  certain  what  Captain  Cooper  wrote;  she  is  not  positive  as  to  the  blank  space, 
whether  where  "9,  Pall  Mall  East,  Servants  at  house"  is  now  written,  may  have 
been  blank  when  she  signed.  Their  Lordships  are  of  opinion  that,  assuming  the 
law  to  be  as  the  Appellant  asserts  it  to  be,  assuming  George  Crittenden's  evidence 
to  be  out  of  the  case,  and  assuming  the  rest  of  the  evidence  to  l>e  the  only  evidence, 
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it  would  be  a  miscari-iage  not  to  conclude  that  Captain  Cooper's  signature  preceded 
in  [437]  time  the  signature  of  each  of  the  subscribing  witnesses. 

With  regard,  however,  to  the  testimony  of  George  Crittenden,  he  must  be  taken 
certainly  to  depose  that  Captain  Cooper's  signature  was  subsequent  in  time  to  each 
of  the  other  signatures.  And,  as  Ixith  the  witnesses  ought  and  are  to  be  considered 
as  respectable  persons,  speaking  honestly  and  sincerely,  this  does  create  difficulty. 
In  the  first  article,  he  deposes  thus.  [His  Honour  here  read  the  whole  deposition, 
as  above  given,  and  also  his  answers  to  tlie  third  and  fourth  interrogatories.] 

Now,  perhaps,  it  may  be  thought  that  the  main  difficulty  as  to  the  matter  of 
fact,  is  substantially  created  by  the  statements  of  this  witness,  as  to  the  letter 
"  R  "  at  the  commencement  of  Captain  Cooper's  name.  If  these  passages  had  been 
out  of  the  case,  saying,  as  the  witness  does,  that  he  did  not  see  all  that  Captain 
Cooper  wrote,  and  .  adding  afterwards,  as  the  witness  does,  "  He  wrote  nothing 
but  his  name,  at  least  I  believe  it  was  his  name,  in  our  presence," 
it  may  be  that  the  evidence  of  the  husband  would,  in  effect,  have  left 
the  matter  much  as  it  is  left  by  the  evidence  of  the  wife.  But,  however 
this  might  have  been,  the  particularity  at  least  with  which  he  mentions  the 
letter  "  R  "  (certainly  a  conspicuous  letter  as  written  by  Captain  Cooper)  does 
give  his  evidence  an  importance  plainly  beyond  hers.  Still,  what  he  says  on  the 
subject,  though  to  be  received  with  the  consideration,  and  attention,  justly  due  to 
the  assertion  of  a  respectable  man,  must  also  be  received  with  the  caution  which  the 
interests  of  society  require,  to  be  used  with  regard  to  the  evidence  of  a  witness,  in 
any  rank  or  class,  deposing  to  such  a  fact  under  such  circunistances.  The  [438] 
mere  remark,  that  had  it  not  been  practicable  to  obtain  the  evidence  of  eitlier  of 
the  two  subscribing  watnesses,  it  is  admitted  ;  and  that  had  it  been  impracticable 
to  obtain  the  testimony  of  George  Crittenden,  it  is  not  improbable,  that  the  instru- 
ment in  question  must  have  Iseen  established  as  Captain  Cooper's  Will,  may  of 
itself  be'of  little  or  no  weight  ;  still,  whatever  its  value,  it  belongs  to  the  case.  But 
certainly  it  is  not  to  be  forgotten  that  fraud  is  out  of  the  question  ;  that  Captain 
Cooper  certainly  intended  the  instrument  to  be  his  Will ;  intended  it  to  be  effectual  as 
his  Will ;  that  he  knew,  or  believed,  his  own  signature  to  the  paper  to  be  essential, 
or  advisable,  and  desirable  at  least;  that  he  knew,  or  believed,  the  signature  of  two 
subscribing  witnesses  to  be  also  essential,  or  advisable,  and  desirable  at  least ;  that 
the  purpose  for  which,  and  the  object  with  which,  he  summoned  these  two  servants 
to  his  room,  and  caused  them  to  sign  their  names,  was  merely  to  substantiate  the 
instrument  as  his  Will ;  that  if  they  have  not  attested  it  effectually,  their  presence — ■ 
their  signature — and  the  whole  transaction,  was  idle  and  useless,  and  the  intended 
testator's  design  and  wishes,  have  been  absolutely  and  irremediably  frustrated. 
It  is  the  duty  of  a  Court  of  Justice  not  to  allow  undue  weight  to  these  considerations. 
It  seems  equally  its  duty    not  wholly  to  lose  sight  of  them. 

Their  Lordships  have  next  had  to  consider  whether,  independently  of  them, 
the  supposed  fact  thus  stated  by  the  porter  is,  or  is  not,  in  its  nature  improbable. 
Their  Lordships  think  it  in  its  nature  very  improbable:  they  think  that  it  is  not 
according  to  the  general  notions  or  habits  of  men  of  the  world,  or  well-educated  or 
well-informed  persons,  whether  profes-[439]-sional  or  unprofessional,  to  have  a 
document,  which  requires  a  party's  signature,  attested  or  subscribed  by  a  witness 
before  its  signature  by  the  party,  and  for  the  party  to  sign  it  afterwards.  It 
appears  to  their  Lordships  that  such  a  course  is  neither  business-like  nor  customary, 
and  that  it  does  not  need  that  a  man  should  be  a  lawyer  or  a  merchant,  to  be  startled 
by  such  a  mode  of  proceeding.  Their  Lordships  find  themselves  unable  to  think 
it  consistent  with  probability  that  Captain  Cooper,  on  the  occasion  in  question, 
could  have  acted,  or  allowed  the  witnesses  to  act,  or  could  have  been  capal)le  of 
acting,  or  allowed  them  to  act,  in  such  a  manner  ;  not  that  it  is  their  opinion  that 
he  was  fully  aware,  or  accurately  informed,  of  the  legal  formalities  or  ceremonies 
essential  to  the  .sufficient  execution  or  attestation  of  a  Will.  Their  impression, 
especially  wlien  they  consider  the  short,  unattested  Codicil,  is  rather  that  he  was 
not  so. 

Tlie  improbable,  however,  is  not  always  the  untrue,  and  their  Lordships  have 
thought  it  right  next  to  inquire,  whether  it  may  reasonably  be  supposed  as  not 
unlikely,  that  the  exact  particulars  and  course  of  the  transaction  may  not  have 
been  accurately  remembered  by  the  witness;  they  think  that  it  may.     They  cannot 
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avoid  observing  his  station  in  society,  liis  piobable  habits  of  life,  his  probable  degree 
of  education  and  knowledge;  they  cannot  but  be  aware  how  very  difficult  it  is  for  any 
man,  of  whatever  rank  or  class,  (not  gifted  with  uncommon  faculties  of  mind,)  to 
remember  with  precision  and  clearness  the  exact  particulars  and  order  of  a  set  of 
circumstanues,  not  involving  his  own  feelings  or  interests,  at  a  distance  of  some 
months  from  their  occurrence;  where  no  memorandum  has  been  made,  and  where 
the  circumstances  are  not  of  a  kind  or  description,  with  which  [440]  his  own  studies 
or  hal)its  of  life  have  rendered  him  conversant  or  familiar.  To  these  considerations 
must  be  added  those  due  to  George  Crittenden's  deposition.  To  the  second  article, 
which  is  thus  [His  Honour  read  the  answer  as  above  set  forth]. 

Their  Lordships  are  satisfied  that  the  evidence  of  this  witness,  however  respect- 
able, with  regard  to  the  minute  particulars  of  the  transaction  to  which  he  deposes, 
and  especially  as  to  the  order  of  the  signatures,  ought  to  be  received  with  caution 
and  gi'eat  reserve,  if  it  were  open  only  to  the  observations  that  have  been  made. 
There  remains,  however,  another  remark.  It  is  inconsistent,  their  Lordships  think, 
with  a  right  interpretation  of  the  evidence  of  George  Crittenden,  and  inconsistent 
with  that  of  his  wife,  to  suppose  that  the  long  line  drawn  above  the  testator's 
signature  and  continued  in  a  curve  between  the  signatures  of  the  witnesses  on  the 
left,  and  the  signature  of  Captain  Cooper,  was  made  with  his  pen  after  George 
Crittenden  had  signed.  Upon  careful  and  repeated  inspection,  however,  of  the 
original  document,  their  Lordships  saw  reason  for  thinking  it  probable  that  the 
last  letter  of  his  name  is  written  upon  (that  is  over)  the  line.  If  so,  unless  the 
signature  was  retouched  with  ink  after  the  line  had  been  drawn,  the  unavoidable 
inference  is,  that  the  signature  was  in  time  preceded  by  the  line.  But  it  is  not, 
in  their  Lordships'  opinion,  reasonable  to  suppose,  upon  the  materials  before  them, 
that  the  name  was  retouched  with  ink  after  the  line  had  been  drawn;  and  if  it  was 
not,  and  if  they  are  not  deceived  in  the  appearance  of  the  document,  there  is  a 
mistake  in  the  evidence,  of  the  witness  or  each  of  the  witnesses,  upon  whose  precise 
and  accurate  recollection,  of  the  particular  nature  and  order  of  the  minute  facts 
in  question,  the  Appellant  is  obliged  to  rely. 

[441]  Their  Lordships  thinking  this  not  an  immaterial  consideration  in  a  case 
such  as  the  present,  and  unwilling  to  trust  entirely  to  their  own  impression  as  to 
the  aspect  of  the  paper,  have  submitted  it  to  the  inspection  and  opinion  of  a  witness 
professionally  conversant  with  the  examination  of  writings  and  experienced  in  that 
employment.  The  witness  views  it  as  their  Lordships  were  and  are  disposed  to 
view  it. 

Upon  this  evidence,  and  the  appearance  of  the  document,  their  Lordships  think 
he  had  signed  his  name;  and  that  if  some  part  of  the  circumstances  of  the  trans- 
that  George  Crittenden  is  in  error  when  he  states  the  line  to  have  been  made  after 
action  is  impressed  on  his  recollection  in  an  inaccurate  manner,  his  memory  cannot 
be  trusted  as  a  safe  guide  with  respect  to  the  rest  of  the  details. 

It  may  possibly  be,  as  has  already  been  intimated,  that  if  the  testator  signed  first, 
and  the  witnesses  afterwards,  the  testator,  after  their  signatures,  when  writing  some- 
thing on  the  paper,  or  looking  down  upon  it,  may  have  said,  "  This  is  my  name,  in 
your  presence,"  for  the  purpose  of  a  more  clear  recognition  of  his  signature,  or  of 
making  a  stronger  impression  upon  the  minds  of  the  witnesses,  and  that  they  may 
have  been  misled  by  this  as  to  the  order  and  time  of  his  signature.  But,  without 
relying  or  laying  stress  upon  any  mere  conjecture  as  to  the  cause  or  causes  of 
error,  their  Lordships,  after  weighing  all  the  considerations  properly  belonging  to 
the  case,  and  without  giving,  as  they  do  not  mean  to  give,  any  opinion  upon  the 
disputed  point  of  law,  have,  upon  the  point  of  fact,  come  to  the  conclusion  that, 
they  ought  not  to  rely  upon  George  Crittenden's  recollection  as  to  the  order  of  the 
signature,  and  that  the  sentence  of  the  [442]  Prerogative  Court  ought  not  to  be 
disturbed,  and  they  mu.st  advise  Her  Majesty  accordingly.  But  the  Appeal  seems 
to  them  sufficiently  reasonaljle  to  warrant  them  in  recommending  that  the  costs  of 
it,  on  both  sides,  should  be  paid  out  of  the  estate. 

They  have  heard  no  argument,  and  give  no  opinion,  upon  the  question  still 
open,  whether  the  erasures  and  alterations,  on  the  face  of  the  instrument,  are  to  be 
considered  as  made  eft'ectually,  so  that  the  Probate  should  recognize  them. 

In  accordance  with  this  Judgment,  their  Lordships  reported  their  opinion  to 
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Her  Majesty,  against  the  prayer  of  the  Appellant,  viz.,  that  the  deceased  had  died 
intestate  ;  and  further,  that  they  were  of  opinion,  that  the  principal  cause  ought 
to  be  retained,  and  that  the  Will  of  the  testator  ought  to  be  pronounced  to  have 
been  executed ;  but  that  the  question  of  the  validity  of  the  interlineations,  oblitera- 
tions, and  alterations,  now  appearing  therein,  ought  to  be  reserved,  ^nd  that  a 
Monition  for  the  transmission  of  the  original  Will  ought  to  be  issued. 

The  effect  of  the  Judgment  being  to  determine  the  preliminary  question,  by 
establishing  the  validity  of  the  Will ;  Thomas  Cooper,  a  legatee,  and  the  Rev. 
Jermyn  Pratt,  one  of  the  ultimate  contingent  residuary  legatees  named  in  the  Will, 
two  of  the  parties  cited  to  see  proceedings,  appeared  as  interveners,  and  asserted 
separate  allegations.  The  intervener  Cooper,  in  the  tenor  of  his  allegation,  asserted 
that  the  alterations  and  obliterations  occurring  in  the  Will,  affecting  his  interest, 
were  made  by  the  deceased  prior  to  execution.  The  Rev.  Jermyn  Pratt  also  alleged 
that  the  alterations  and  obliterations  occurring  in  the  said  Will,  affecting  his 
interest,  [443]  were  made  by  the  said  deceased  prior  to  the  execution  thereof.  He 
examined  two  witnesses,  Henry  Adlard  and  Joshua  Bacon,  engravers  by  trade,  and 
experienced  in  examining,  comparing,  and  deeyphering  writings  of  all  kinds.  To 
the  third  article  exhibited  to  him,  Adlard  said,  "  According  to  my  judgment,  the 
whole  of  the  Will  produced  to  me  was  written  throughout  at  one  time,  without  any 
of  the  alterations  which  now  appear  in  it,  except  the  word  '  whom,'  which  appears 
to  have  been  written  at  the  same  time.  I  say  so,  because  the  ink  in  which  that  word 
is  written  blends  with  the  ink  written  underneath,  showing  that  it  must  have  been 
written  before  the  other  word  was  dry;  and,  according  to  my  judgment,  the 
signature  '  R.  H.  S.  Cooper  '  was  written  at  the  same  time  as  the  rest  of  the  Will ; 
and  I  come  to  that  conclusion,  because  I  observe  the  upper  part  of  the  capital  letter 
'  R,'  that  the  ink  blends,  or  runs,  with  the  ink  of  the  letters  '  dred  '  in  the  word 
'  hundred,'  showing  that  the  signature,  or  that  portion  of  the  signature,  at  least, 
was  written  before  the  letters  '  dred'  were  dry.  According  to  my  judgment,  the 
words  in  the  ninth  and  tenth  lines  (relating  to  the  substitution  of  Captain  Symonds 
for  the  Pratt  family),  which  I  have  specified,  and  by  which  the  words  originally 
written  are  defaced,  were  written  at  a  different  time,  and  after  the  Will  was  com- 
pletely written — some  time  afterwards,  according  to  my  belief,  because  I  can  separate 
the  two  inks;  therefore  the  ink  of  the  words  defaced  must  have  been  completely  dry 
before  the  words  written  upon  them  were  written  :  it  must  have  been  perfectly  dry 
before  the  words  written  over  them  were  written.  The  outline  of  the  words  super- 
scribed is  as  .sharp  and  marked  upon  the  ink  underneath,  as  upon  [444]  the  paper 
itself.  The  ink  itself  is  a  different  ink,  in  my  opinion,  but  there  is  nothing  to 
guide  me  in  saying  whether  the  signature  of  the  witnesses  was  made  before  or  after 
the  alterations."  To  the  fourth  article,  he  said  :  "  The  Will  which  I  have  deposed 
to  has  the  appearance  of  having  been  at  one  time  enclosed  in  a  different  envelope 
from  that  now  produced  to  me  by  the  examiner.  Folding  up  to  enclose  it  in  that 
envelope,  I  find  that  the  wax  not  forming  part  of  the  impression,  the  other  part  of 
which  is  on  the  envelope,  has  no  corresponding  mark  or  stain  on  the  envelope,  and 
must  have  been  made  by  the  use  of  wax  when  the  Will  was  sealed  in  some  other 
envelope." 

The  other  witness,  Bacon,  confirmed  and  agreed  in  this  opinion. 
The  intervener  Pratt  prayed  that  Probate  of  the  Will  might  be  granted  to  the 
executors,  as  originally  written  in  the  9th,  10th.  and  11th  lines,  for  the  following 
reasons : — 

Because  the  alterations  in  question  were  made  after  the  execution  of  the  Will ; 
because  the  presumption  and  policy  of  the  law  is  opposed  to  all  unattested  altera- 
tions, and  it  cannot  be  held  in  this  case  that  "  the  words  or  eft'ect  of  the  Will  before 
such  alterations  "  is  not  "  apparent,"  within  sect.  21  of  Stat.  1,  Vict.,  c.  26. 

The  evidence  entered  into  on  behalf  of  the  intervener  Thomas  Cooper,  went 
only  to  prove  that  he  was  a  cousin  to  the  testator,  and  that  the  testator  was  in  the 
habit  of  occasionally  visiting  him,  and  of  giving  him  pecuniary  assistance.  He 
prayed  their  Lordships  to  pronounce  against  the  obliteration  of  tho  legacy  to 
him,  and  that  it  should  stand  as  part  of  the  la.st  Will  and  testament,  for  the  following 
reason  : — Because  [445]  the  presumption  in  law,  as  well  as  the  result  of  the  evidence 
in  the  cause,  is,  that  the  oblKeration  of  the  words  in  question  was  made  after  the 
execution   of  the  Will.     The   Res])ondent  prayed   (in    jiain    of  parties   cited)  their 
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Lordships  to  affirm  the  sentence  of  the  Court  below,  wliich  decreed  Probate  of  the 
Will,  with  tiie  sevei-al  alterations  appeariu",'  therein. 

The  case  now  came  on  to  be  argued  (Feb.  7,  ISltS  *),  upon  the  question  as  to  the 
validity  of  the  alterations. 

Mr.  Peacock  and  Dr.  Bayford  for  the  intervener  Thomas  Cooper. — The  question 
now  before  the  Court  is,  in  what  form  the  Will  is  to  be  admitted  to  Probate,  whether 
with  or  without  the  alterations.  The  party  who  upholds  the  validity  of  alterations, 
or  obliterations,  is  bound  to  give  some  e.xplanation  as  to  their  having  been  made, 
at  the  time  of  the  execution  of  the  Will.  But  the  evidence  he  has  given  amounts  to 
nothing,  for  there  could  not  have  been  the  extensive  obliterations  on  the  Will  at 
the  time  of  its  execution,  and  the  witnesses  not  have  taken  notice  of  them.  [The 
Vice-Chancellor  Knight  Bruce:  The  presumption  should  rather  be,  that  the  testator 
did  make  the  alterations  before  the  attestation  of  the  Will.]  We  admit,  that  prior 
to  the  Statute,  1  Vict.,  c.  26,  if  an  alteration  was  made  in  the  handwriting  of  the 
testator,  the  presumption  was  in  favour  of  its  having  been  made  prior  to  the 
attestation  ;  but  that  presumption  was  only  raised  because  it  was  in  the  handwriting 
of  the  testator;  but  how  is  it  since  the  statute?  The  21st  section  says,  that  altera- 
tions [446]  made  prior  to  execution,  are  to  be  noticed  by  the  testator  and  the 
witnesses,  at  the  time  of  the  execution ;  the  presumption  of  law,  therefore,  is,  that 
the  statute  would  have  been  complied  with  in  this  respect  if  the  alterations  had 
been  made  before  execution.  The  effect  of  the  statute  is  to  do  away  with  the 
validity  of  handwriting.  The  consequence  of  holding  that  the  old  presumption 
in  favour  of  alterations,  applied  to  a  Will  in  circumstances  like  the  present, 
would  be,  that  a  Will  duly  attested  according  to  the  late  Act  might  be  altered  by 
an  alteration  not  attested  in  accordance  with  that  statute.  [Lord  Brougham  :  The 
same  reason  holds,  why  a  second  stamp  is  necessary  in  an  altered  Bill,  as  why  a 
second  attestation  is  necessary  in  an  altered  Will:  it  is  a  new  instrument.]  So,  if 
alterations  or  obliterations  appear  in  any  material  part  of  a  Bill  of  Exchange,  the 
alteration  in  which  might,  by  possibility,  have  been  made  after  the  Bill  was  com- 
jdeted,  the  Plaintiff'  would  be  nonsuited  unless  he  gave  some  evidence  to  show  that 
the  alterations  and  obliterations  were  made  before  the  Bill  was  completed.  Knight 
V.  Clements  (8  Add.  and  EIL  215;  .3  Nev.  and  P.  375).  In  Gilbert  on  Evidence  (p. 
92),  it  is  said,  "  Formerly,  if  there  were  any  erasures,  or  interlineation,  the  Judges 
determined,  upon  profert  of  the  deed,  and  view  of  it,  whether  the  deed  was  good 
or  not;  for  they  were  contrivances  of  solemn  contract,  such  as  deeds  are,  and  their 
preference  to  verbal  contracts  was  founded  on  this,  that  the  intent  of  the  parties 
is  there  manifestly  settled  in  express  words,  and  entirely  authenticated,  and  there 
such  contracts  are  totally  referred  to  the  Court,  if  the  truth  of  the  solemnities,  viz., 
of  the  seal  and  the  delivery,  be  admitted,  [447]  and  therefore  must  be  destroyed  by 
a  contract  of  equal  solemnity;  because,  how  they  are  destroyed  and  avoided  mu.st 
appear  to  the  same  Judges  that  are,  by  the  law,  to  determine  them.  From  whence, 
also,  it  came  to  pass,  that  if  a  deed  was  rased,  or  interlined,  they  adjudge  it  a 
void  deed,  because  it  did  not  certainly  appear  to  the  Court,  that  were  the  Judges 
of  the.se  solemn  contracts,  whether  the  mind  of  the  party  was  contained  in  such  a 
mangled  contract  or  not." 

Mr.  AVigram,  Q.C.,  and  Dr.  Harding,  for  Pratt,  the  other  intervening  party. — 
The  21st  section  of  1  Vict.,  c.  26,  enacts,  that  '' no'  obliteration,  interlineation,  or 
other  alteration  made  in  any  Will  after  the  execution  thereof,  shall  be  valid,  or 
have  any  effect,  except  so  far  as  the  words  or  effect  of  the  Will  before  such  altera- 
ion  shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in  like  manner 
.s  hereinbefore  is  required  for  the  execution  of  the  Will."  The  inference  here 
IS,  that  these  alterations  were  made  subsequently  to  the  execution ;  and  in  the 
absence  of  evidence  to  the  contrary,  such  must  be  the  presumption  of  law.  Bia- 
goyiie  V.  Showier  (1  Rob.  Ecc.  Rep.  5).  Every  Act  of  Parliament  should  be  construed 
in  reference  to  the  law  existing  at  the  time  of  the  passing  of  the  Act,  and  with 
reference  to  the  evil  it  was  intended  to  remedy.  Now  before  the  1st  Vict.,  c.  26, 
the  presumption  was,  that  Wills  in  the  handwriting  of  the  testator  were  valid.     The 

*  Present :   The  Lord  President  (The  Duke  of  Buccleuch),  Lord  Brougham,  the 
.Vice-Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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21st  section  declares  such  alterations  in  handwritini,^  of  no  effect.  The  only  other 
question  is,  what  is  the  meaning  of  the  word  apparent,  likewise  [448]  occurring  in 
the  21st  section  of  the  statute  1  It  does  not  mean  "  apparent  to  the  Court."  The 
Court  will  not  take  upon  itself  to  say  whether  the  words  obliterated  can  be  made 
out;  but  will  act  on  evidence.  It  is  only  in  cases  of  complete  obliteration  that 
passages  in  a  Will  can  be  held  to  be  revoked.  Townlcy  v.  Watson  (3  Curt.  761). 
The  evidence  shows  that  the  words  intended  to  be  obliterated  are  apparent.  Probate 
should  be  granted  with  the  original  words  inserted. 

Mr.  Turner,  Q.C.,  and  Dr.  Jenner,  for  the  Respondent. — In  the  absence  of 
evidence,  interlineations  in  a  deed  will  be  presumed  to  have  been  made  at  the  time 
it  is  executed,  and  not  afterwards  (12  Vin.  Ab.  p.  58  ;  2  Starke  on  Evidence,  271). 
[Lord  Brougham:  A  distinction  exists  between  alterations  and  interlineations,  and 
between  erasures  and  interlineations.  Saunders  on  Evidence,  p.  18.]  The  evidence 
produced  is  not  sufficient  to  overrule  the  presumption  that  the  alterations  were 
made  at  the  time  of  the  execution  of  the  Will.  They  cited  Travel  v.  Castle  (1  Keble, 
21,  22),  Fitzgerald  v.  Lord  Fauconberge  (Fitzgibbon,  207-220),  Comyn's  Dig.  tit. 
Fait,  F.  1.     ' 

Mr.  Peacock,  in  reply. — No  ground  of  argument  has  been  brought  forward  to 
sustain  the  Respondent's  case,  that  a  different  rule  as  to  alterations  in  a  Will  must 
be  applied  than  as  in  Bills  of  Exchange.  In  Gilbert,  Evidence,  p.  89,  erasures  and 
interlineations  are  treated  as  standing  on  the  same  grounds. 

[449]  Lord  Brougham  (August  1,  1846). — His  Lordship  having  stated  the  facts 
of  the  case,  said: — In  these  circumstances  two  questions  arise,  one  of  fact  and  one 
of  law.  First,  at  what  time  were  the  alterations  made,  by  cancelling,  superscription, 
and  interlineations:  were  they  made  before  or  after  the  execution  and  attestation? 
Secondly,  if  that  point  cannot  be  ascertained,  is  the  instrument  to  be  read  as  it 
originally  stood,  or  are  the  alterations  to  be  admitted  as  parcel  of  it,  upon  the 
ground  that  the  proof  was  on  those  who  would  impeach  them ;  and  that,  until 
proved  to  have  been  made  after  the  execution,  they  must  be  taken  to  have  been 
made  before  1 

Upon  the  question  of  fact,  it  is  clear,  and  all  their  Lord.ships  are  of  that  opinion, 
that  there  is  no  proof  sufficient  to  show  at  what  time  the  alterations  were  made. 
Of  the  two  subscribing  witnesses,  one  (George  Crittenden)  says,  that  he  cannot  say 
whether  they  were  upon  the  Will,  or  not,  when  he  signed  it :  he  adds,  "  I  have  some- 
thing on  my  mind  that  there  was  something  of  the  kind,  too  ;  but  I  was  confused  of 
mind  at  the  time;  for  though  I  was  but  signing  my  name  to  a  Will,  yet  I  had  never 
done  so  before,  and  I  did  not  know  but  that  trouble  might  come  of  it;  and  the 
Captain  was  a  very  sharp  and  severe  man,  and  I  was  not  so  much  at  my  ease  as  to 
observe  exactly  what  occurred,  and  what  appearance  the  Will  had.  I  do  firmly 
believe,  however,"  he  concludes,  "  that  there  was  some  black  scratching  on  the 
Will  when  I  signed  it."  He  repeats  the  same  thing  in  his  examination  on  interroga- 
tories. The  other  witness,  Mary  Crittenden,  says,  "  I  did  not  notice  whether  [450] 
there  were  or  were  not  any  of  the  alterations  which  I  now  see  in  it." 

It  is,  however,  not  immaterial  to  observe,  that  there  is  evidence  of  the  testator 
having  taken  the  Will  out  of  the  cover  in  which  he  had  inclosed  it  when  he  executed 
it,  for  two  witnesses  swear  to  the  clear  opinion  that  the  cover  had  been  clianged,  as 
there  is  a  wax  mark  on  the  Will  which  has  nothing  corresponding  to  it  in  the  seals 
of  the  cover  in  which  it  was  found. 

There  is,  then,  no  proof  whatever  of  tlie  time  at  which  the  alteration  was  made, 
nor  have  we  any  means  of  ascertaining  whether  they  were  made  before  the  execution. 
The  belief  of  one  witness,  George  Crittenden,  that  there  was  some  black  scratching 
on  the  Will  when  he  signed  it,  amounts  to  nothing;  for  grant  it  to  be  so,  we  have 
no  means  whatever  of  knowing  whether  it  was  one  of  the  smaller  or  of  the  larger 
erasures  and  superscriptions  ;  and  if  it  was,  as  is  most  likely,  the  larger,  we  cannot 
tell  whether  it  was  the  alteration  of  the  residuary  legatees'  names,  or  the  erasure 
of  the  annuity  to  Thomas  Cooper  ;  therefore,  we  are  to  take  it  as  wholly  unknown 
whether  the  alterations  were  made  before  execution  or  after.  This  brings  us  to 
the  question  of  law,  and  here  it  is  ol)vious  to  remark  that  the  alterations  are  most 
material;  tliey  amount,  indeed,  to  reversing  the  whole  Will,  for  the  entire  Will  is  a 
gift  of  the  legacies,  subject  to  certain  annuities;  and  the  first  alteration  is  an  entire 
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cliiiuge  of  the  residuary  legatee,  and  tlie  last  is  an  erasure  of  one  of  the  annuities. 
Can  anything  l)e  more  clear  than  that  we  ought  to  know  wliether  the  testator 
executed,  and  tiie  witnesses  subscribed,  tiiis  [451]  Will  a«  it  now  exists,  or  a  former 
Will?  for  that  is  jirecisely  the  question  l)efoie  us. 

If  it  be  said,  that  whoever  impeaches  an  instrument  must  prove  his  grounds  of 
objection,  it  is  obvious  to  any  one,  that  whoever  i)ropounds  an  instrument  which,  on 
the  very  face  of  it,  exhibits  grounds  of  great  doul)t,  must  remove  those  grounds,  and 
clear  uji  the  doul)ts.  If  a  Will,  or  a  note,  be  tendered  in  evidence,  by  a  Defendant, 
as  a  receipt  in  proof  of  jiayment,  and  there  appears  an  alteration  of  the  sum,  or  if 
the  party's  name  l)e  changed,  then  there  must  be  proof  given,  of  the  alteration 
liavimr  Ijcen  made,  before  the  signature,  else  the  instrument  cannot  be  regarded  as 
genuine. 

In  the  case  of  a  deed,  it  was  formerly  the  rule,  that,  when  the  Court  saw,  upon 
inspection,  that  there  was  a  material  erasure  or  interlineation,  the  instrument 
was  on  that  j^lea  refused,  and  held  null,  as  being  a  kind  of  demurrer.  But  it  is  said 
in  the  l)ooks,  that  afterwards,  when  deeds  became  so  long,  that  clerical  errors  crept, 
often  almost  unavoidably,  intO'  them,  the  matter  was  made  a  cjuestion  of  evidence, 
and  so  left  to  the  jury.  We  find  it,  however,  laid  down  by  all  the  authorities,  that, 
even  in  the  case  of  a  deed,  the  effect  of  an  erasure  is  important  :  for,  says  Buller,  J., 
(N.  P.  255  a,)  "  If  there  be  an}^  blemish  in  the  deed  by  razure  or  interlineation,  the 
deed  ought  to  l)e  proved  though  it  were  above  thirty  j'ears  old,  Ijy  the  witnesses  if 
living,  and  if  they  lie  dead  by  proving  the  hand  of  the  witnesses,  or  at  least  one  of 
ihem,  and  also  the  hand  of  the  party,  to  encounter  the  presumption  arising  from  the 
l)leniish  of  the  deed,  and  this  ought  more  especially  to  be  done,  if  the  deed  impute 
a  fraud  ;  "  and  to  the  same  inirport  is  the  passage  in  Gilbert's  Treatise  on  Evidence, 
p.  Si). 

[452]  That  an  alteration,  if  made,  tliough  by  the  testator  himself,  after  execution, 
and  without  republication,  would  be  fatal  to  the  Will,  is  clear,  and  no  authority  is 
recjuired  to  support  such  a  proposition.  The  Court  of  Common  Pleas  so  held  ex- 
pressly in  a  case  sent  from  the  Court  of  Chancery  for  their  opinion.  (Larkins  v. 
Larkins,  i  B.  and  P.  16.) 

If,  indeed,  we  for  a  moment  consider  the  consequences  of  holding  a  contrary 
doctrine,  we  must  at  once  be  convinced  how  fatal  this  would  be  to  the  authority 
of  documents,  how  entirely  subversive  of  the  rights  of  parties,  and  how  completely 
abrogatory  of  the  Statute.  A  party  might  change  the  sums  of  all  the  legacies  left 
in  a  Will  ;  he  might  change  the  parties'  legatees  ;  he  might  change  the  parties,  the 
parcels,  and  the  devises,  in  a  Will  of  lands,  and  all  this  might  be  effected  without 
the  least  knowledge  on  the  part  of  the  testator,  who,  having  given  one  gift  to  one 
person,  might  be  made  to  give  another  to  the  same,  or  the  same  to  another  person. 
Even  if  a  testator  made  the  alteration  after  the  execution  and  attestation,  it  would 
Ije  a  bequest  or  devise  not  witnessed ;  and  it  is  obvious  to  remark,  that  he  might  be 
of  sound  and  disposing  mind  at  the  one  period,  when  the  factum  took  place,  and 
wholly  incompetent  when  he  made  the  alteration.  The  whole  protection  thrown 
round  parties  by  the  Statute,  would  thus  be  taken  away. 

One  of  their  Lordships,  the  Vice-Chancellor  Knight  Bruce,  differs  in  this  con- 
clusion of  law  :  but  the  rest  of  their  Lordships  consider  that  this  sentence  must 
Ije  reversed,  and  probate  granted  to  the  Will  as  it  appears,  and  is  proved,  to  have 
been  originally  made,  before  the  alterations.  It  is  satisfactory  to  us,  that  we  find 
that  the  attention  of  the  Court  below  [453]  had  not  been  directed  particularly  to  the 
question  now  disposed  of  ;  for  the  whole  report  of  the  case  in  Curteis  goes  on  the 
question  of  the  factum,  and  not  on  the  alterations.  Whether  that  last  point 
was  argued  at  all,  does  not  appear.  The  report  says,  that,  after  deciding  on  the 
factum,  the  Court  directed  evidence  of  the  nature  of  the  alterations,  and  thereon 
decided  for  probate  of  the  Will  sO'  altered. 

[Mews'  Dig.  tit.  E'VIDENCE ;  II.  Presumptions,  5.  d.  ;  tit.  M^ILL ;  II.  Testamentary 
Instruments,  n. ;  IV.  Execution,  b.  Attestation ;  IX.  Construction,  c.  Erasures. 
S.C.  10  Jur.  931,  and,  below,  :i  Curt.  648.  On  point  (i.)  as  to  sufficiency  of 
acknowledgment  (4  Moo.  P.C.  442),  followed  in  in  the  GoikU  of  lluckvaJe,  1867, 
1  P.  and  D.  378  ;  and  see  Pascoe  v.  Smart,  1901,  17  T.L.K.  595  :  (ii.)  as  to  pre- 
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arguing  appeals  (4  Moo.  P.C.  4.'K)),  see  note  to  F rankland  v.  M'Gusty,  18.'?0,  1 
Knapp,  at  p.  310;  (iv.)  as  to  expression  of  existence  of  difference  of  opinion 
among  members  of  Judicial  Committee  (4  Moo.  P.C.  452),  see  0.  in  C.  of  4tli 
Feb.  1878,  and  authorities  collected  in  Phillimore  Ercl.  Lair,  2nd  ed.  p.  975.] 


ON  PETITION  FROM  THE  SUPREME  COURT  OF  JAMAICA. 
In  re  George  Barnett  *  [Nov.  29,  1844]. 

Appeal  allowed,  under  the  7th  and  8th  Vict.,  c.  69,  direct  from  the  Court  of 
Assize  of  the  Island  of  Jamaica,  to  Her  Majesty  in  Council,  without  bringing 
a  Writ  of  Error,  in  the  Court  of  Errors  (the  intermediate  Court)  in  the  Island. 

Such  appeal  is  not  of  course,  but  requires  special  grounds  to  be  shown  to  warrant 
the  application  [4  Moo.  P.C.  456,  457]. 

This  was  a  Petition,  under  the  7th  and  8th  Vict.,  c.  69,  for  leave  to  Appeal  direct  to 
Her  Majesty  in  Council,  from  a  Judgment  of  the  Court  of  Assize,  in  the  Island  of 
Jamaica,  in  an  action  of  Assumpsit,  without  bringing  a  Writ  of  Error,  in  the  Court 
of  Errors,  in  the  Island,  the  intermediate  Court  of  Appeal. 

The  Petition  alleged,  that  in  the  October  term  of  the  Supreme  Court  of  Jamaica, 
1842,  James  Steadman  and  John  Henry  Kock,  gentlemen,  administrators  of  one 
[454]  Patrick  Newland,  late  of  Glasgow,  a  merchant,  filed  a  certain  action  of 
trespass  on  the  case  in  assumpsit,  against  the  Petitioner,  George  Barnett,  and 
WiUiam  Girod,  attorneys-at-law,  and  surviving  co-partners  of  John  Lynch,  deceased, 
for  the  recovery  of  monies  alleged  to  have  been  received  on  the  .30th  of  June  1837. 
That  the  Petitioner,  and  William  Girod,  having  severed  in  their  pleas  to  the  said 
declaration,  the  cause  came  on  for  trial  at  the  Assize  Court  at  Kingston,  in  November, 
before  Sir  Joshua  Rowe,  the  Chief  Justice,  and  a  jury.  That  Girod  did  not  appear, 
but  allowed  Judgment  to  go  by  default.  That,  at  the  trial  it  appeared,  among 
other  things,  that  the  administration  had  not  Vieen  granted  unto  the  I'laintiffs,  until 
many  years  after  the  death  of  Lynch,  and  that  there  was  no  evidence  of  an  account 
stated,  or  acknowledgment  made  to  the  Paintiffs,  as  administrators  after  his  death. 
That  it  further  appeared,  that  the  money  Ijeing  in  part  payment  of  a  Judgment, 
at  the  suit  of  Patrick  Newland,  had  been  received  by  the  said  William  Girod,  in  his 
character  of  attorney  of  and  for  the  said  Patrick  Newland,  or  liis  estate,  while  the 
said  John  Lynch,  and  the  Petitioner,  were  not  included  therein,  and  had  never  been 
accounted  for  by  him,  the  said  William  Girod,  to  the  Petitioner,  and  the  said  John 
Lynch,  and  that  they  had  no  knowledge  of  it.  That  it  was  contended,  by  tlie  said 
Petitioner,  at  the  trial,  among  other  things,  that  the  said  action  could  not  be 
maintained  by  the  Plaintiffs,  as  administrators,  there  never  having  been  any 
contract  or  privity,  l)etween  them  and  the  Petitioner,  and  the  said  John  Lynch 
during  his  lifetime;  and  there  was  no  evidence  to  sustain  any  of  the  counts  in 
the  declaration  for  monies  had  and  received  :  and  it  was  further  contended,  [455] 
that  WiUiam  Girod  had  no  authority  from  his  co-partners  to  receive  the  money  on 
account  of  the  said  co-partnership  ;  and  that  it  must  be  taken  to  have  lieen  received 
by  him  as  the  attorney  of  the  deceased  Newland,  in  which  character  he  was  alone 
entitled  to  receive  it;  and  that  the  Chief  Justice  ought  to  have  directed  the  Jury 
accordingly.  That  the  Chief  Justice  refused  to  nonsuit  the  Plaintiffs,  on  the  first 
point,  or  to  direct  the  jury,  as  aforesaid,  on  the  second  point,  but  left  the  question 
to  the  jury,  whether  the  said  William  Girod  received  the  money  as  one  of  the  firm 
of  Lynch,  Barnett,  and  Girod,  and  as  attorneys-at-law  of  the  parties  entitled  to  the 
money,  or  as  the  procurating  attorney;  and  directed  the  jury,  that  if  they  should 
be  of  opinion  that  he  received  it  in  the  former  character,  to  find  their  verdict  for  the 

*  Present :  Lord  Langdale,  Lord  Campbell,  Mr.  Baron  Parke,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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Plaintiffs,  and  if  in  tliu  latter,  to  find  a  verdict  for  the  Defendant,  the  Petitioner. 
That  the  jury  gave  their  verdict  for  the  Plaintiffs,  with  £161!)  12s.  damages.  That 
tlie  counsel  for  the  Petitioner  excepted  to  the  charge  of  the  Chief  .Justice,  and  pre- 
pared and  tendered  a  Bill  of  Exceptions  to  the  ruling  of  the  Chief  Justice  to  the 
jury.  That  the  said  Judge  had  not  sealed  the  said  Bill  of  Exceptions,  u])  to  the  date 
when  the  Petitioner  left  the  Island  ;  and  that  they  were  still  unsealed,  in  consequence 
of  some  difference  of  opinion  between  the  counsel.  That  the  expense  and  heavy 
security  required  by  the  rules  of  the  Court  of  Error  in  Jamaica,  almost  amounted 
to  a  proliil)ition  against  an  Appeal.  That  the  non-sealing  of  the  Bill  of  Exceptions, 
deprived  him  from  obtaining  his  Writ  of  Error  ;  and  that  if  he  had  done  so  before  the 
said  Bill  of  Exceptions  had  been  sealed,  it  would  have  been  a  waiver  of  the  said 
Bill  of  Exceptions.  That  an  action  on  the  [456]  Jamaica  Judgment,  had  been  in- 
stituted in  the  Court  of  Exchequer  of  Pleas  in  England,  against  the  Petitioner, 
and  Judgment  entered  up  thereon,  subject  to  an  order  of  the  Court,  on  the  applica- 
tion of  the  Petitioner,  staying  execution  until  leave  of  the  Court,  or  of  the  Judge 
thereof,  should  be  granted. 

The  Petitioner  then  set  forth  the  Ist  and  9th  sections  of  the  7th  and  8th  Vict., 
c.  69  (Appendix,  p.  xix.),  and  prayed  that  the  said  Bill  of  Exceptions,  when  sealed, 
might  be  returned  to  the  Judicial  Committee  of  the  Privy  Council,  to  he  hj  them 
read  and  disposed  of,  without  an  intermediate  Appeal,  to  the  said  Court  of  Appeal 
in  Jamaica,  and  to  make  such  further  order  thereupon. 

Mr.  Dysart  for  the  Petitioner. — This  is  the  first  application  under  the  new  Act, 
7th  and  8th  Vict.,  c.  69,  for  leave  to  Appeal  directly  from  the  inferior  Court  in 
Jamaica,  and  as  there  has  been  no  Order  in  Council  issued  to  carry  the  provisions  of 
this  Act  into  effect,  it  is  necessary  that  there  be  a  Special  Order.  [Lord  Langdale : 
If  you  come  here  for  a  Special  Order  you  must  show  special  grounds  ;  you  must 
state  sufficient  to  induce  the  Court  to  let  you  have  such  indulgence.  It  is  not  an 
order  of  course.]  The  Petition  sets  forth  sufficient  grounds.  [Baron  Parke  :  You 
ask  for  leave  to  appeal,  but  do  not  undertake  to  give  security.]  The  Act  of  Parlia- 
ment does  not  provide  for  that,  but  we  are  willing  to  abide  any  order  your  Lord- 
ships may  think  right  to  make. 

Mr.  Willes,  coutra. — The  Court  ought  not  to  receive  this  Appeal.  If  the  applica- 
tion be  admitted  without  special  grounds,  it  [457]  will  operate  as  a  general  order, 
to  abolish  the  Court  of  Error  in  Jamaica.  Nothing  has  been  shown  in  the  Petition 
to  warrant  such  a  course.  There  is  a  Court  of  Error  in  the  Island,  which  can  take 
cognizance  of  the  matter.  But  if  this  Court  is  inclined  to  grant  such  leave,  it  will 
impose  such  terms  upon  the  Petitioner  as  will  put  the  party  in  the  same  position 
as  he  would  be  in  the  Island.  Tiie  Jamaica  Statute,  17  Geo.  III.,  c.  16,  does  not  go 
beyond  the  Statutes  in  force  in  this  country,  for  regulating  security  to  l>e  given 
on  Appeal  in  Writs  of  Error.     Security  ought,  also,  to  be  given  for  costs. 

Lord  Langdale. — Their  Lordships  are  of  opinion,  that  the  prayer  of  the 
Petitioner  ought  to  be  granted;  but  it  must  be  upon  terms.  He  must  give  security 
for  the  debt,  and  for  £300  for  costs.  If  he  gives  security  for  the  debt  in  the  Court 
below,  he  is  not  to  give  such  security  here.  The  order  is  not  to  affect  the  right  of 
the  parties  in  the  meantime. 

By  an  Order  in  Council,  it  was  ordered  that  leave  ought  to  be  granted  to  the  said 
George  Barnett,  to  enter  and  prosecute  his  said  Appeal,  or  Bill  of  Exceptions,  to 
the  said  charge  and  opinion  of  the  said  Chief  Justice  of  the  Supreme  Court  of 
Judicature  of  the  Island  of  Jamaica,  before  Her  Majesty  in  Council,  without  the 
intermediate  Appeal  to  the  Court  of  Appeal  in  Jamaica,  and  in  pursuance  of  the 
Act  of  the  7th  and  8th  of  Her  Majesty,  cap.  69,  upon  lodging  in  the  Council-office  a 
certificate  of  recognizance  to  Her  Majesty,  in  a  penalty  of  £1919  12s.  (being  the 
amount  of  the  verdict  of  £1619  12s.,  given  for  Plaintiffs  in  [458]  the  said  cause,  with 
£300  for  security  for  the  costs  of  the  Appeal),  to  be  entered  into  by  some  proper 
person  or  persons,  before  one  of  the  Barons  of  Her  Majesty's  Court  of  Exchequer, 
conditioned  to  stand  and  abide  such  determination  as  may  be  made  or  awarded  by 
Her  Majesty  in  Council,  in  the  said  cause,  and  pay  such  costs  as  shall  be  awarded  in 
case  the  said  Appeal  be  dismissed  ;  provided  that,  in  case  good  and  sufficient  security 
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for  the  said  sum  of  £1619  12s.  sliall  hare  been,  or  sliall  hereafter  l)e,  given  into  the 
said  Court  of  Exchequer,  and  approved  by  a  Master  of  the  said  Court,  in  pursuance 
of  an  order  of  the  said  Court  of  Exchequer,  then  the  said  Petitioner  sliould  be 
relieved  from  such  further  security  for  the  said  sum  of  £1619  12s.,  for  the  prosecu- 
tion of  his  said  Appeal  before  Her  Majesty  in  Council,  and  should  have  leave  to 
prosecute  the  same,  on  giving  the  said  security  hereinbefore  mentioned,  in  the  said 
sum  of  £300  only,  for  the  costs  of  his  Appeal;  and  it  was  further  ordered,  that 
nothing  therein  should  suspend  or  interfere  with  any  proceeding  in  the  said  cause, 
in  the  Island  of  Jamaica,  and  that  the  Petitioner,  or  his  agents,  ouglit  to  be  per- 
mitted to  take  from  the  proper  officers  of  the  said  Supreme  Court  of  Judicature, 
copies,  properly  authenticated,  of  all  records  and  proceedings  which  may  be  deemed 
necessary  to  lay  before  Her  Maje-sty,  in  support  of  the  said  Appeal,  upon  payments 
of  the  usual  fees  for  the  same. 

[Mews"  Dig.  tit.  COLONY;  HI.  Appeals  to  Peivt  Council;  1.  W/ien  airpeal  lies 
generally.  Cp.  Htirrkon  v.  Scott,  1846,  5  Moo.  P.C.  357;  A.-G.  of  Jamaica  v. 
Manderum,  1848,  6  Moo.  P.C.  239;  Hifrhim  v.  HoUinqsworth,  1850-52,  7  Moo. 
P.C.  228.] 


[459]        OX  APPEAL  FROM  THE  SUPREME  COIRT  OF  JUDICATURE 

AT  MADRAS. 

HOSANNA  ARATHOON  KERAKOOSE,— ^/V'ei'/r/^^-  WILLIAM  AMBROSE  SERLE 

and  Oihfu-a.— Respondents*  [Nov.  29  and  30,  1844]. 

Heard  Ex  parte. 

By  a  General  Order,  made  on  the  Equity  side  of  the  Supreme  Court  of  Madras, 
it  was  ordered  that,  "  whenever  it  shall  appear,  that  the  property  of  any 
infant  is  unprotected,  and  not  secured  for  his  or  her  benefit,  the  Registrar 
shall,  with  the  previous  consent  of  the  Court,  or  a  Judge,  institute  proceedings 
on  behalf  of  such  infant,  for  the  purpose  of  protecting  his  or  her  person  or 
property."  In  pursuance  of  this  order,  the  Registrar  of  the  Supreme  Court, 
upon  Petition,  oljtained  an  order,  giving  him  liberty  to  file  a  Bill  in  the 
Equity  side  of  the  Supreme  Court,  as  the  next  friend,  and  on  behalf  of  infants, 
for  an  account  of  the  estate  of  their  father,  who  died  intestate,  against  their 
mother,  the  administratrix  ;  and  notwithstanding  an  Appeal  against  such 
order,  such  bill  was  filed,  to  which  the  Defendant  put  in  a  plea,  which  being 
overruled,  a  further  Appeal  from  such  decision  was  interposed  to  Her  Majesty 
in  Council  [4  Moo.  P.C.  470]. 

By  the  practice  of  the  Supreme  Court,  the  Registrar  is  entitled  to  a  conuuission 
of  5  per  cent,  on  all  sums  of  money  paid  into  Court. 

Held  by  the  Judicial  Committee,  that  the  order  of  the  Equity  side  of  the  Supreme 
Court,  being  made  under  the  general  jurisdiction  of  the  Supreme  Court,  and 
not  under  the  Statute  2  and  3  Vict.,  c.  34,  was  void,  it  being  against  public 
policy  to  allow  an  officer  of  the  Court  to  institute  suits,  in  the  conduct  of 
which  he  might  have  a  direct  personal  interest,  and  the  orders  made  in 
pursuance  thereof,  reversed  [4  Moo.  P.C.  476]. 

This  was  an  Appeal  from  two  orders  of  the  Supreme  Court  at  Madras,  bearing 
date,  respectively,  the  26th  of  Sei)tember  1843,  and  the  13th  of  February  1844. 
The  first  order  was  made  on  the  Petition  of  the  Registrar  of  the  Supreme  Court, 
giving  him  authority  to  institute  a  suit,  as  the  next  friend  of  the  infant  children  of 
the  Appellant,  against  her.     The  second  was  [460]  an  order  of  the  same  Court, 

*  Present:  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh.  Privy  Councillors, — Assessors, — Sir  E.  H. 
East.  Bart.,  Sir  A.  Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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disallowing  a  plea  put  in  by  tlie  Appellant,  to  the  Bill  so  filed  by  the  Hegistiar,  on 
behalf  of  the  infants. 

These  orders  were  made,  under  the  following  eireunistances  :  — 

Arathoon  Kerakoose,  an  Armenian,  inhabitant  of  Madras,  departed  this  life 
intestate,  on  the  21st  of  May  18-'i2,  leaving  tiie  Appellant,  his  widow,  and  the  Re- 
spondents, Moses  Kerakoose,  Ariahcheal  Kerakoosu,  Barbara  Kerakoose,  Harapeat 
Kerakoose,  Katherina  Kerakoose,  and  Jacob  Kerakoose,  respectively,  under  the  age 
of  twenty-one  years,  his  only  children,  him  surviving. 

On  the  16th  day  of  August  1832,  letters  of  administration  to  the  goods,  chattels, 
credit,  and  effects  of  the  intestate  were  granted  on  the  Ecclesiastical  side  of  the 
Supreme  Court  at  Madras,  to  the  Appellant,  as  the  widow  of  the  intestate.  And  the 
Appellant  gave  the  proper  security  required  by  the  Charter  or  Letters  Patent  estab- 
lishing the  Supreme  Court,  in  a  bond,  with  sureties  for  the  sum  of  £100,000.* 

[461]  No  citation  or  demand  for  filing  any  accounts  of,  or  relating  to  the  estate 
or  effects  of  the  intestate,  was  [462]  ever  served,  or  made  upon  the  Appellant,  pre- 
viously to  her  filing  such  accounts  as  hereinafter  mentioned. 

*  By  the  Charter  or  Letters  Patent  of  his  late  Majesty,  King  George  the  Third, 
dated  the  26th  day  of  Decemlier  1800,  after  reciting  a  Charter  of  iiis  late  Maje.sty, 
King  George  the  Second,  erecting  a  Court,  to  be  called  the  Mayor's  Court  of  Madras- 
patnam.  And  reciting,  also,  an  Act  of  Parliament  passed  in  the  tlnrty-seventli  year 
of  the  reign  of  his  late  Majesty,  King  George  the  Third,  entituled,  "  An  act  for  the 
better  administration  of  justice  at  Calcutta,  Madras,  and  Bombay,  and  for  prevent- 
ing Bi-itish  subject)?  from  being-  concerned  in  loans  to  tlie  native  princes  of  India," 
whereby  it  was,  amongst  other  things,  enacted,  that  it  should  be  lawful  for  his  said 
late  Majesty,  by  Charter,  to  erect  a  Court  of  .Judicature  at  Madras,  to  l)e  presided 
over  by  a  person,  to  be  styled  the  Recorder  of  Madras.  And  that  the  said  Court 
should  have  full  power  a«d  authority  to  exercise  and  perform  all  civil,  criminal, 
ecclesiastical,  and  admiralt}'  jurisdiction,  and  to  appoint  such  ministerial  officers 
as  might  be  necessaiy,  and  to  form  and  establish  such  rules  of  practice,  and  such 
rules  for  the  process  of  the  said  Court,  and  to  do  all  such  other  things  as  should  be 
necessary  for  the  administration  of  justice.  And  reciting,  also,  that  by  Letters 
Patent,  dated  the  20tli  day  of  February,  in  the  thirty-eighth  year  of  the  reign  of  his 
late  Majestjr,  King  George  the  Third,  the  said  Court  of  the  Recorder  at  Madras 
was  erected  in  pursuance  of  the  said  last-mentioned  Act  of  Parliament.  And  also 
reciting  an  act  of  Parliament,  passed  in  the  fortieth  year  of  the  reign  of  his  said 
late  Majesty,  entituled,  '"  An  Act  for  establishing  further  regulations  for  the  govern- 
ment of  the  British  territories  in  India,  and  the  Ijetter  administration  of  justice 
within  the  same,"  wherebj'  his  Majestj'  was  empowered  to  erect  and  establish  a 
Supreme  Court  of  Judicature  at  Madras,  as  in  the  said  Act  of  Parliament  men- 
tioned. His  Majesty,  King  George  the  Third,  did  grant,  direct,  ordain,  and  ap- 
point, that  there  should  be  within  the  settlement  of  Fort  St.  George,  a  Court  of 
Record,  w-hich  should  be  called  the  Supreme  Court  of  Judicature  at  Madras.  It  was 
by  the  said  Charter  (amongst  other  things)  declared,  that  the  said  Supreme  Court  of 
Judicature  at  Madras  should  have  full  power  and  authority,  to  hear,  try,  and  deter- 
mine all  and  all  manner  of  suits  and  actions,  either  civil  or  criminal,  which,  by  the 
authority  of  any  Act  or  Acts  of  Parliament,  or  under  the  authority  of  the  said  letters 
patent,  of  the  thirty-eighth  year  of  the  reign  of  his  said  late  Majesty,  might  then  be 
tried  or  determined  by  the  said  Court  of  the  Recorder  at  Madras,  and  that  all 
powers,  authorities,  and  jurisdictions  of  what  kind  or  nature  soever,  which,  by  any 
Act  or  Acts  of  Parliament,  or  by  the  said  letters  patent  might  be,  or  were  directed 
to  be  exercised  by  the  said  Court  of  the  Recorder  at  Madras,  should  and  might  be  as 
fully  and  effectually  exercised  by  the  said  Supreme  Court  of  Judicature  at  Madras 
as  the  same  might  have  been  exercised  and  enjoyed  by  the  said  Court  of  the  Re- 
corder at  Madras.  And  by  the  said  Charter  of  the  said  Supreme  Court  of  Judi- 
cature at  Madras,  is  (amongst  other  things)  appointed  a  Court  of  Ecclesiastical 
Jurisdiction,  with  power  to  commit  letters  of  administration,  under  the  seal  of  the 
said  Court,  of  the  goods,  chattels,  and  all  other  effect.s  whatsoever,  of  per.sons  who 
should  die  intestate.  And  it  is  by  the  said  Charter  enjoined  and  required,  that 
every  person  to  whom  such  letters  of   administration  should  be  committed  (other 
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[463]  On  the  6tli  of  May  1843,  certain  rules  of  the  Supreme  Court,  on  the  EccleBi- 
astical  side  thereof,  were  passed,  whicli  were  as  follows:  — 

"  Supreme  Court,  Ecclesiastical  side,  6th  May  1843. 

"  It  is  ordered,  that  the  following  rules  on  the  Ecclesiastical  side  of  this  Court 
do  take  effect  immediately:  — 

"  Ist.  In  all  cases  in  which  letters  of  administration  have  been  taken  out  since 
the  1st  of  January  1823,  and  in  which  the  time  for  filing  accounts  has  expired,  such 
accounts  shall  be  filed  within  two  months,  after  the  publication  of  this  order  in  the 
Fort  St.  George  Gazette;  and  in  default  of  such  accounts  being  so  filed,  the  Registrar 
may  issue  the  necessary  citations  and  other  process  to  compel  the  filing  thereof, 
charging  the  parties  making  default,  with  the  costs  of  such  citations  and  process. 

"  2nd.  The  Registrar  shall  pul)lish  in  the  Fo?-t  St.  George  Gazette,  on  the  first 
Tuesday  in  every  month,  a  scliedule  or  list,  of  all  accounts  filed  in  his  office  during 
the  preceding  month,  showing  the  balance  of  each  account  in  the  hands  of  the  ad- 
ministrator. 

"  3rd.  In  all  cases  in  which  administrators  shall  hereafter  neglect  to  file  their 
accounts  for  two  months  beyond  the  time  allowed  to  them  l)y  law,  the  Registrar  is 
ordered  to  issue  the  necessary  citations,  and  other  process  to  compel  tlie  filing- 
thereof,  charging  the  parties  making  default  with  the  costs  of  such  citations  and 
process. 

[464]  "  4th.  Administrators  shall  pass  their  accounts  before  the  Master,  and 
obtain  the  Master's  certificate  of  his  allowance  of  the  same;  in  all  cases,  in  which 


than  the  Registrar  of  the  said  Court  taking  administration  under  the  authority  of 
the  Act  of  Parliament  of  the  fortieth  year  of  the  reign  of  his  late  Majesty,  King 
Georife  the  Third,  mentioned  in  the  said  Charter),  .should,  before  the  granting 
thereof,  give  sufiicient  security  by  bond  to  the  Registrar  or  chief  clerk  of  the  said 
Court,  for  the  payment  of  a  competent  sum  of  money,  with  two  or  more  able  sureties, 
respect  being  had  in  the  sum  therein  to  be  contained,  and  in  the  ability  of  the 
sureties  to  the  value  of  the  e.state,  credits,  and  eft'ects  of  the  deceased.  Which  bond 
should  be  deposited  in  the  said  Court  among  the  records  thereof,  and  there  safely 
kept,  and  a  copy  thereof  should  also  be  recorded  among  the  proceedings  of  the 
said  Court.  And  the  condition  of  the  said  bond  should  be  to  the  follow- 
ing effect  (that  is  say): — "That  if  the  above  bounden  administrator  of  the 
goods  and  effects  of  the  deceased  do  make  or  cause  to  be  made  a  true  and  perfect 
inventory  of  all  and  singular  the  goods,  chattels,  credits,  and  effects  of  the  said 
deceased,  which  have  or  shall  come  to  tlie  hands,  possession,  or  knowledge  of  him, 
the  said  administrator,  or  the  hands  of  possession  of  any  other  person  or  persons  for 
him,  and  the  same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the  Supreme 
Court  of  Judicature,  at  Madras,  at  or  before  a  day  therein  to  be  specified.  And  the 
same  "oods,  chattels,  credits,  and  effects  of  the  deceased  at  the  time  of  his  death,  or 
which  at  any  time  afterwards  shall  come  to  the  hands  or  possession  of  such  adminis- 
trator, or  to  the  hands  of  any  person  or  persons  for  him,  shall  well  and  truly  ad- 
minister according  to  law.  AtkI  further,  shall  make  or  cause  to  be  made  a  true 
and  just  account  of  his  said  administration  at  or  before  a  time  therein  to  be  speci- 
fied. And  all  the  rest  and  residue  of  the  said  goods,  chattels,  credits,  and  effects 
which  shall  be  found  remaining  upon  the  said  administration  account,  the  same 
beino-  first  examined  and  allowed  of  liv  the  said  Supreme  Court  of  Judicature  at 
Madras,  shall  deliver  and  pay  unto  such  person  or  persons  respectively,  as  shall  be 
lawfully  intitled  to  such  residue.  Tlien  this  obligation  to  be  void  and  of  none  effect, 
or  else  to  remain  in  full  force  and  virtue." 

And  by  the  said  Charter,  it  is  provided  that  in  case  it  should  he  necessary,  to 
put  the  said  bond  in  suit,  for  the  sake  of  obtaining  the  effect  thereof,  for  the  benefit 
of  any  person  or  persons,  who  should  appear,  to  the  said  Supreme  Court,  to  be  in- 
terested therein,  such  person  or  persons,  from  time  to  time,  paying  all  such  costs  as 
should  arise  from  the  said  suit,  or  any  part  thereof,  such  person  or  persons  should, 
by  order  of  the  said  Court,  be  allowed  to  sue  the  same  in  the  name  of  the  obligee. 
And  that  the  said  bond  should  not  be  sued  in  any  otlier  manner.  And  the  said 
Supreme  Court  was  authorized  to  order,  that  the  said  bond  should  })e  put  in  suit, 
in  the  name  of  the  Registrar  or  chief  clerk,  or  his  executore  or  administrators. 
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the  Court  or  a  Judge  shall  think  fit  to  make  an  order  to  that  effect;  such  order  to 
be  made  eitiior  at  tJLe  suggestion  of  tlio  Registrar,  or  on  the  application  of  any 
person  interested  in  such  accounts. 

"  5th.  In  all  cases  where  an  administrator  sliall  lie  required  to  pass  his  accounts, 
the  Master  shall  pul)lish  a  notice,  in  tlie  Foi-t  St.  George  Gazette,  of  the  day  and  hour 
when  sucli  administrator  is  required  to  attend  before  him,  at  which  time  all  persons 
interested  may  ajjjiear  by  themselves  or  tiieir  attorneys,  and  make  their  objection 
to  such  accounts." 

On  the  same  day,  the  following  General  Order  of  the  Supreme  Court  was  made 
on  the  Equity  side  : 

"  It  is  ordered  that  the  following  order  on  the  Equity  side  of  this  Court  do  take 
effect  innnediately  :  — 

"  Whenever  it  shall  appear  that  the  property  of  any  infant  is  unprotected,  and 
not  secured  for  his  or  her  benefit,  the  Registrar  shall,  with  the  previous  consent  of 
the  Court  or  a  Judge,  institute  proceedings  on  behalf  of  such  infant,  for  the  purpose 
of  jirotecting  his  or  her  person  or  property."* 

[465]  In  pursuance  of  the  first  of  the  aforesaid  Rules,  on  the  Ecclesiastical  side 
of  the  Supreme  Court,  the  Appellant,  on  the  25th  of  August  1843,  and  before  the 

*  By  the  Charter,  it  is  ordained  and  established,  that  the  said  Supreme  Court  of 
Judicature  at  Madras  should  also  be  a  Court  of  Equity,  and  have  full  power  and 
authority  to  administer  justice  in  a  summary  way,  according,  or  as  near  as  might 
be,  to  the  rules  and  proceedings  of  the  High  Court  of  Ciiancery  in  Great  Britain, 
and  upon  a  bill  tiled,  to  issue  subpoenas  and  other  process,  under  the  seal  of  the  said 
Court,  to  compel  the  appearance  and  answer  upon  oath  of  the  parties  therein  com- 
lilained  against,  and  obedience  to  the  decrees  and  orders  of  the  said  Court  of  Equity, 
in  such  manner  and  form,,  and  to  such  effect,  as  the  Lord  High  Chancellor  of  Great 
Britain  did,  or  lawfully  might,  under  the  Great  Seal  of  Great  Britain,  or  as  near 
the  same  as  the  circumstances  and  conditions  of  the  places  and  persons  under  their 
jurisdiction,  and  the  laws,  manners,  customs,  and  usages  of  the  native  inhabitants, 
would  admit.  And  the  said  Supreme  Court  of  Judicature  at  Madras  was  thereby 
authorized  to  appoint  guardians  and  keejiers  for  infants  and  th.eir  estates,  accord- 
ing to  the  order  and  course  obsen'ed  in  that  part  of  Great  Britain  called  England. 

Bv  an  Act  of  Parliament  made  and  passed  in  the  2nd  and  .''ird  years  of  tlie  reign 
of  her  present  Majesty  [c.  34],  after  reciting  that  the  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  on  the  15th  day  of  June  1837,  and  the  Supreme  Court 
of  Judicature  at  Madras  on  the  2'2nd  day  of  Feliruary  1837,  had  made  and  passed 
certain  rules  and  orders,  whereliy  the  modes  of  pleading  in  the  same  Courts  respec- 
tively, were  in  some  respects  altered,  and  that  doubts  had  arisen  as  to  the  powers 
of  the  same  Courts  to  make  such  alterations  without  the  authority  of  Parliament, 
it  was  enacted  that  the  said  rules  and  orders,  so  far  as  they  altered  the  modes  of 
pleading  in  the  said  Supreme  Courts  at  Fort  William  and  Madras  respectively, 
should  be  deemed  and  taken  to  all  intents  to  have  been  lawfully  made,  and  to  have 
had,  and  still  to  have,  the  force  of  law.  And  it  is  by  the  same  Act  also  (amongst 
other  things)  enacted,  that  the  said  Supreme  Court  of  Fort  William  and  Madras 
should  and  might,  by  any  other  rules  or  orders  to  be  from  time  to  time  passed  by  the 
said  Courts  respectively,  make  such  further  alterations  in  the  mode  of  pleading  in 
the  said  Courts  respectively  or  in  the  mode  of  entering  and  transcribing  pleadings, 
judgments,  and  other  proceedings  in  actions  at  law,  or  suits  in  equity,  or  any  civil 
or  ecclesiastical  causes,  and  such  regulations  as  to  the  payment  of  costs,  and  other- 
wise for  carrying  into  eft'ect  any  such  alterations  as  to  the  said  Court-s  respectively 
miu;ht  seem  expedient,  and  that  such  rules,  orders,  or  regulations  should  be  submitted 
for  confirmation  or  disallowance  to  the  Gtovernor-General  of  India  in  Council,  imme- 
diatelv  u]ion  the  making  of  the  same,  and  every  such  rule,  order,  or  regulation, 
should  to  all  intents  and  purposes  have  full  effect  after  it  should  have  been  con- 
firmed bv  the  said  Governor-General  of  India  in  Council ;  but  every  such  rule,  order, 
and  regulation,  when  so  confirmed,  should  be  transmitted  to  her  Majesty,  her  heirs, 
or  successors  in  Council,  and  should  be  subject  at  any  time  to  be  altered  or  rescinded 
by  her  said  Majesty,  her  heirs,  or  successors  in  Council. 
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expiration  of  two  months  fronj  the  imblication  of  tlie  [466]  rules,  hied  her  aetount, 
as  the  administratrix  of  the  estate  and  effects  of  the  intestate. 

Shortly  after  filing  the  aforesaid  account,  the  Appellant  received  a  letter,  dated 
the  31st  of  August  1843,  from  William  Ambrose  Serle,  as  the  Ecclesiastical  Regis- 
trar of  the  said  Supreme  Court,  in  the  following  form: — "  Supreme  Court,  Madras, 
Registrar's  Office,  31st  August  1843.  Madam, — Adverting  to  your  account  of  the 
late  Arathoou  Kerakoose,  Est].,  deceased,  filed  this  day,  I  am  sorn'  tO'  observe  that 
it  is  altogether  objectionable,  inasmuch  as  it  is  more  an  abstract  of  the  account,  than 
a  full  and  perfect  account,  required  by  the  Court;  I  have  therefore  to  request  that 
•  you  will  be  pleased  to  file  an  account  of  the  e.state  fully  and  separately,  particular- 
izing the  dates  and  amounts  of  the  several  items  of  your  receipts  and  disburse- 
ments thereof  respectively,  and  this  I  beg  you  will  do  on  or  before  the 
12tlx  day  of  September  nest,  otherwise  I  shall  be  obliged,  under  the  orders 
of  the  Supreme  Court,  dated  6th  May  last,  to  apply  to  the  Court,  or 
a  Judge  thereof,  that  you  do  pass  your  accounts  before  the  Master,  and  oblige  you 
to  obtain  the  Master's  certificate  of  his  allowance  thereof. — I  am.  Madam,  your 
obedient  servant,  W.  A.  Serle,  Registrar. — To  Mrs.  Hosannu  A.  Kerakoose,  Ad- 
ministratrix of  the  estate  of  the  late  Arathoon  Kerakoose,  Esq.,  deceased.'" 

The  Appellant  being  advised  that  she  was  not  bound  to  render  accounts  of  or 
relating  to  the  e.state  of  the  intestate  in  the  Ecclesiastical  side  of  the  said  Supreme 
Court,  except  at  the  instance  of  some  person  interested  in  such  estate,  and  no  pro- 
ceedings having  been  taken  against  her,  nor  an}'  application  made  to  her  by  or  on 
behalf  of  any  person  interested  in  such  estate  to  [467]  render  such  accounts,  the  Ap- 
pellant declined  to  render  such  further  accounts  as  required  in  the  aforesaid  letter. 
In  consequence  of  this  refusal,  Serle,  as  Registrar  of  the  Supreme  Court,  on  the 
Ecclesiastical  side,  on  the  12th  day  of  September  1843,  presented  a  petition  to  the 
Court,  for  liberty  to  file  a  bill  as  the  next  friend,  and  on  behalf  of  the  infants,  the 
children  of  the  intestate,  praying  for  an  account  of  the  estate  of  the  intestate,  and 
tiiat  their  shares  might  be  secured  for  their  benefit  respectively. 

This  petition  came  on  to  l)e  heard  before  the  Supreme  Court,  on  the  22nd  of 
September  1843  :  when  the  Appellant  objected  that  no  such  order  as  prayed  for 
ought  to  be  made,  and  insisted  particularly,  that  such  order  ought  not  to  be  made  in 
the  exercise  of  the  equity  jurisdiction  of  the  Court,  on  the  petition  of  Serle.  as  the 
Registrar  of  the  Court,  on  the  Ecclesiastical  side  thereof.  That  if  any  proceedings 
were  to  be  taken  by  Serle,  as  such  Registrar,  to  compel  the  Appellant  to  render  her 
accounts  as  such  administratrix,  such  proceedings  ought  to  have  been  taken  by  such 
Registrar,  of  the  nature  and  in  the  manner  pointed  out  by  the  fourth  of  the  above 
rules. 

On  the  26th  of  September  1843,  the  Supreme  Court  ordered  and  directed,  that 
the  petition  of  Serle,  so  far  as  regarded  the  addition  to  the  name  of  William  Ambrose 
Serle  therein,  should  be  amended,  by  striking  out  therefrom  the  words  "on  the 
Ecclesiastical  side  thereof,"  and  substituting  the  words  "  for  the  time  being,"  in  lieu 
thereof.  And  that  Serle,  as  the  Registrar  of  the  Supreme  Court  for  the  time  being, 
should  lie  at  liberty  to  file  a  bill  in  the  Court,  as  the  next  friend  of,  and  on  behalf  of, 
the  said  infants,  praying  for  an  account  of  the  estate  of  [468]  Arathoon  Kerakoose, 
deceased,  and  that  the  shares  of  the  infants  should  be  secured  for  their  benefit 
respect  iveh'. 

The  Appellant  presented  a  petition  to  the  Supreme  Court,  praying  for  leave  to 
ajipeal  from  this  order  of  the  26t!i  day  of  September  1843,  to  her  Majesty  in  Council, 
and  such  leave  was  given  accordingly,  by  an  order  dated  the  13th  day  of  October 
1843. 

Notwithstanding  the  appeal  against  this  order,  of  the  26th  September  1843,  a 
bill  of  complaint  was,  on  the  7tli  day  of  Octol)er  1843,  filed  in  the  Supreme  Court, 
on  the  Equity  side  thereof,  in  which  Moses  Kerakoose,  Arracheal  Kerakoose,  Bar- 
bara Kerakoose,  Harapeet  Kerakoose,  Katherina  Kerakoose,  and  Jacob  Kerakoose, 
by  the  said  William  Ambrose  Serle,  as  the  Registrar  of  the  Supreme  Court  for  the 
time  being,  their  next  friend,  were  Plaintiffs,  and  the  Appellant  was  Defendant, 
praying  that  an  account  might  be  taken  of  the  estate  of  the  deceased,  which  had  been 
possessed  by  or  come  to  the  hands  of  the  Appellant,  or  which  had  been  posses.sed  by 
or  come  to  the  hands  of  any  other  person  or  persons,  by  her  order  or  for  her  use; 
and  that  an  account  might  be  taken  of  the  deceased's  funeral  expenses  and  debts, 
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and  that  the  same  might  be  paid  out  of  the  personal  estate;  and  that  an  account 
might  be  taken  of  tlie  deceased's  houses  and  lands,  which  had  come  to  the  hands  of 
or  been  received  by,  or  by  the  order,  or  to  the  use,  of  the  Appellant;  and  that  the 
surjjlus  of  the  personal  estate  of  the  deceased,  and  the  rents,  profits,  and  produce  of 
the  houses  and  lands,  might  be  applied  in  a  due  course  of  administration  ;  and  that 
the  shares  of  the  Plaintiffs  therein,  and  in  the  said  houses  and  lands,  might  l)e 
secured  for  tlieir  benefit  respectively;  and  that  some  proper  person  [469]  might 
be  appointed  by  the  Court,  to  collect  in  and  receive  the  outstanding  personal  estate 
and  effects  of  the  intestate,  and  the  interest  of  the  Government  and  other  securities, 
and  the  rents,  issues,  and  profits  of  the  houses  and  lands  for  the  time  to  come: 
and  that  a  guardian  of  the  persons  and  fortunes  of  the  Plaintiff's  might  be  appointed 
Ijy  the  Court,  and  that  a  suitable  allowance  might  be  made  for  the  maintenance  and 
education  of  the  Plaintiff's  for  the  time  past  and  to  come;  and  that  the  Appellant 
might  be  restrained  by  the  order  and  injunction  of  the  Court  from  trading  with 
the  funds  of  the  estate,  and  from  lending  out  or  investing  the  same  or  any  part 
tiiereof,  in  or  upon  any  securities  otlier  tlian  Govermnent  or  real  securities;  and 
from  further  collecting  the  rents,  issues,  and  profits  of  the  real  estate  of  the  intestate, 
and  the  interest  on  the  Government  and  other  securities  belonging  to  the  estate; 
and  for  further  relief. 

The  A]ipellant  liaving  been  served  with  process,  duly  appeared  to  the  bill,  and  on 
the  -Ith  day  of  December  1843,  filed  her  plea  thereto,  whereby  she  showed  and  alleged 
that  the  said  William  Ambrose  Serle,  as  the  Registrar  on  the  Ecclesiastical  side  of 
the  said  Court,  had  no  right  to  demand  such  account  of  administrations  to  l>e  filed, 
as  he  had  by  his  letter  of  the  31st  day  of  August  last,  to  the  Appellant,  demanded  ; 
that  the  said  William  Ambrose  Serle  had  not  any  right  whatever,  as  such  Registrar 
on  the  Ecclesiastical  side  of  the  Court,  or  othei-wise,  or  in  any  other  capacity,  to 
present  to  the  Court  such  petition  as  therein  and  hereinbefore  stated,  for  leave  to 
file  such  a  bill  as  prayed  by  his  petition,  nor  anj-  right  whatever  to  file  such  a  bill 
as  he  liad  filed,  to  prosecute  the  said  [470]  suit  against  the  Appellant ;  that  the 
Court  had  no  jurisdiction  to  grant  such  order,  whereby  the  said  '\Yilliam  Ambrose 
Serle  was  permitted  to  commence  and  prosecute  such  suit  as  aforesaid  ;  that  no 
person  could  or  ought  to  be  allowed  to  sue  as  a  prorhem  ami  except  upon  his  own 
responsiliility,  and  the  responsibility  of  costs,  in  respect  of  the  grounds  of  such  suit, 
and  his  conduct  in  the  same,  and  not  upon  any  leave  or  order  of  tiie  Court,  to  sue 
by  the  bill  as  prochein  ami,  without  limitation  as  to  the  nature  or  quality  of  the 
I)ill,  and  the  allegations  and  charges  therein  contained,  or  to  be  contained,  and 
without  any  responsibility  as  to  costs,  and  at  the  cost  either  of  the  Appellant  or  of 
the  estate,  he,  the  said  William  Ambrose  Serle,  liaving  no  interest  in  maintaining 
the  suit,  except  the  fees  which  in  the  progress  of  the  suit  would  become  payable  to 
him  as  the  Registrar.  Whereupon,  for  want  of  a  proper  per.son  entitled  to  sue  as  a 
prochein  ami,  who  would  be  responsible  for  costs,  the  Appellant  humbly  prayed  the 
judgment  of  the  Court,  whether  she  ought  to  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill  of  complaint. 

This  plea  was  argued  liefore  the  Supreme  Court,  and  on  the  13th  day  of  February 
1844  it  was  ordered  by  the  Court  that  the  plea  should  be  overruled. 

The  Appellant  presented  her  petition  to  the  Supreme  Court,  praying  for  leave  to 
appeal  from  this  order  to  Her  Majesty  in  Council,  and  such  leave  was  given 
accord  inu'lv. 

[471]' Mr.  F.  Kelly.  Q.C.,  Mr.  Teed,  l,».C.,  and  Mr.  Dickenson,  for  the  Appellant 
ill  the  first  Appeal. — The  Supreme  Court  of  Madras  had  no  authority  by  virtue  of 
the  charter  of  December  1800  {ante  [4  Moo.  P.C],  p.  464),  or  by  tlie  2nd  and  3rd 
Vict.,  c.  34  (ante  [4  Moo.  P.C],  p.  465),  to  have  made,  on  the  Equity  side  of  tlie 
Court,  the  order  of  the  6th  of  May  1843,  inasmuch  as  such  order  did  not  relate  to 
the  practice  or  rules  of  pleading  of  the  Court,  or  to  process,  to  be  is,sued  by  or  under 
the  authority  of  the  Court.  Such  an  order  is  against  public  policy.  The  appoint- 
ment of  an  officer  of  the  Court  who  is  pecuniarily  interested  in  the  institution  of 
suit-s,  to  be  the  next  friend  of  infants,  is  in  itself  contrary  to  law.  Here  the  Re- 
spondent, as  Registrar  of  the  Court,  is  entitled  not  only  to  fees  on  all  business  trans- 
acted by  him  as  such  Registrar,  but  also  to  a  commission  of  five  per  cent,  on  all  monev 
paid  into  Court  ;  and  if  the  suit  instituted  by  him,  in  pursuance  of  the  order  of  the 
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6th  September  18-l.'J,  l_)e  prosecuted,  he  will  receive  hy  way  of  cuimuissioii  on  the 
amount  so  to  be  jjaid  into  Court,  the  sum  of  £3500,  in  addition  to  other  fees  payable 
to  him  as  such  Registrar.  By  reason  of  this  large  commission,  the  suit,  and  the  pro- 
ceedings by  the  order  directed  to  be  instituted,  are  for  his  benefit,  and  will  not  be 
beneficial  for  the  infants.  Another  and  e([ually  strong  reason  e.\ists  against  such 
order  ;  the  Registrar  is  not  made  Ijy  such  order  responsible  for  the  costs,  of  any  suit 
instituted  Ijy  him,  as  the  next  friend  of  any  infant  or  infants,  but  such  costs  must  be 
borne,  either  in  part  or  wholly  by  the  Defendant  or  the  infant's  estate.  And  in  case 
such  infants  attain  their  majority,  and  desire  [472]  such  suit  to  be  discontinued, 
they  must  pay  to  the  Registrar  his  costs  up  to  that  time.  No  suit  ought  to  be  in- 
stituted by  any  person,  as  next  friend,  for  an  infant  or  infants,  unless  such  next 
friend  is  made  responsible  for  the  costs  of  such  suit.  Irrespective  of  such  order 
being  void  as  against  public  policy,  it  is  irregular  and  contrary  to  the  practice  of 
the  Court  of  Chancery.  The  Supreme  Court  had  no  authority  to  make  such  order 
on  petition. — The  only  jurisdiction  of  the  Court  was  by  Bill.  [Lord  Langdale. — 
Suppose  the  Registrar  had  tiled  a  petition  for  leave  to  file  a  Bill.  Petitions  for 
guardians  are  of  every-day  occurrence  without  a  Bill  being  filed.  The  practice 
here  is  to  appoint  a  guardian,  and  if  the  guardian  thinks  it  for  the  benefit  of  the 
infant  that  a  suit  be  instituted,  he  petitions  the  Court  for  leave  to  file  such.  A  Bill 
is  in  truth  a  Petition.]  Even  if  the  Court  had  jurisdiction  to  make  such  an  order, 
on  the  petition  of  the  Registrar,  on  the  Eipiity  side  of  the  Court,  yet  no  such  order 
ought  to  have  been  made  on  the  petition  of  the  Registrar  on  the  Ecclesiastical  side 
of  the  Court.  The  petition  ougiit  at  once  to  have  been  dismissed,  and  ought  not  to 
have  been  amended  by  striking  out  the  words  "  on  the  Ecclesiastical  side  thereof," 
and  substituting  the  words  "  for  the  time  being,"  in  lieu  thereof.  [Lord  Campbell. 
— Has  the  order  of  the  6th  May  1843  ever  been  confirmed,  as  required  by  the  2nd 
and  3rd  Vict.,  c.  34?  I  thiak  it  never  ought  to  have  been  confirmed.]  No;  but  it 
may  be  said  that  the  order  was  not  made  under  that  Act,  but  under  the  general 
jurisdiction  of  the  Court  as  a  Court  of  Chancery. 

The  second  Appeal,  which  disallowed  the  plea  to  the  Bill,  was  not  argued.  The 
same  counsel  appeared  in  support  of  that  Appeal. 

[473]  The  Right  Hon.  T.  Pemberton  Leigh  (Dec.  19,  1844).— These  appeals  are 
bi-ought  by  a  lady  of  the  name  of  Kerakoose,  against  two  orders  of  the  Supreme 
Court  of  Judicature  of  Madras.  The  first  order  complained  of  was  pronounced  on 
the  26th  September  1843,  and  was  made  on  the  petition  of  the  Registrar  of  the 
Court.  It  gave  the  consent  of  the  Court  to  the  institution  of  a  suit  in  Chancery 
against  the  Appellant  by  the  petitioner  on  behalf  of  the  infant  cliildren  of  the  Ap- 
pellant. The  second  order  is  dated  the  13th  February  1845,  and  disallows  a  plea 
put  in  by  the  Appellant,  to  a  Bill  filed  against  her  by  the  Registrar,  in  the  name  of 
the  infants,  in  pursuance  of  the  liberty  given  by  the  preceding  order. 

It  has  been  argued  at  the  Bar  that  the  first  order,  independently  of  all  other 
objections  to  it,  is  invalid,  as  having  been  made  upon  petition  without  the  existence 
of  any  suit  to  found  the  jurisdiction  of  the  Court.  We  cannot  concur  in  this 
objection. 

By  a  general  order  of  the  Court,  made  on  the  6th  of  May  1843,  the  Registrar 
was  directed  to  institute  proceedings,  with  the  previous  consent  of  the  Court,  in  all 
cases  where  the  property  of  infants  should  appear  to  be  unprotected.  With  a  view 
to  obtain  this  consent  in  the  present  case,  the  Registrar  presented  a  petition  to  the 
Court,  and  it  is  plain  that  this  was  the  only  proper  mode  of  making  the  application. 

No  question  of  jurisdiction  arises.  Notice  of  the  a])plication  was  given  to  the 
Appellant  for  the  purpose  of  enabling  lier.  if  she  thought  fit,  to  appear  and  show 
cause  against  it.  She  did  think  fit  to  appear,  and  did  offer  reasons  against  the 
order,  which  the  Co"rt  held  to  be  insufficient.  No  process  was  issued  to  compel 
[474]  appearance,  nor  was  any  order  sought  to  be  made  upon  her.  It  is  perfectly 
familiar  to  the  practice  of  the  Court  of  Chancery,  when  an  order  is  applied  for, 
which  may  be  made  ex  parte,  to  direct  notice  of  the  application  to  be  given  to  the 
party  who  may  be  affected  by  it,  to  the  intent  that  such  party,  though  not  subject  to 
the  jurisdiction  of  the  Court,  may  appear,  if  he  pleases,  to  protect  his  interests,  and 
this  is  what  in  substance  appears  tn  have  been  done  in  this  case. 

386 


KKRAKUOSE   V.  SKRLE  [1844]  IV  MOOEE,  478 

It  was  tlieu  said,  that  upou  tlie  merits  of  the  case,  as  they  appeared  before  the 
Court,  there  was  no  ground  for  jjeruiitting  any  Bill  to  be  filed  against  the  Appellant, 
iu  order  to  protect  the  projjerty  of  the  infants. 

We  are  not  of  that  oiiiuion.  Tiiis  lady  had  rendered  an  account  which  was 
neither  full  nor  satisfactory,  and  she  had  refused,  when  called  upon,  to  give  the 
further  detail,  without  which  it  was  impossible  to  see  either  that  the  assets  which  she 
had  parted  with,  had  been  properly  disposed  of,  or  that  wiiicli  remained,  so  far  as  it 
belonged  to  the  infants,  was  properly  secured. 

But  upon  general  principles,  we  think  that  the  order  in  question  must  be  le- 
versed.  It  is  founded  on  the  general  order  of  the  6th  of  May  18-13,  and  the  merits 
of  that  order  appear,  therefore,  to  be  involved  in  the  present  appeal.  We  under- 
stand this  order  to  have  been  made  under  the  general  jurisdiction  of  the  Court  to 
regulate  its  practice,  and  not  under  the  pow-ers  given  by  tiie  .Statute  of  the  2nd  and 
3rd  Vict.,  c.  34.  The  order  does  not  appear  to  have  been  transmitted  to  this  country, 
and  we  are  informed,  that  it  has  never  been  submitted  to  the  Governor  in  Council. 

Upon  the  general  policy  of  this  appointment  of  a  public  officer  to  institute 
suits  on  behalf  of  infants,  in  all  cases  where  their  property  appears  to  be  uupro- 
[475]-tected,  we  are  not  called  upou  to  give  an  opinion.  In  this  country  the  pro- 
tection of  such  interests,  is  left  to  persons  who  may  be  willing  to  come  forward  at 
the  risk  of  costs,  and,  sul)ject  to  that  risk,  any  person  is  permitted  to  do  so.  That 
this  practice  gives  rise  to  many  improper  suits  is  w-ell  known  to  all  who  have  any 
experience  in  the  Court  of  Chancery ;  and  it  is  very  probable  that  it  leaves  many 
cases  unprovided  for,  when  the  interests  of  the  infants  would  require  the  protection 
of  a  suit.  It  may  well  be,  that  the  abuses  which  prevail  in  Madras,  in  the  adminis- 
tration of  infant  estates,  and  the  state  of  society  in  that  country,  may  rerjuire 
measures  which  have  not  been  deemed  necessary  in  England,  and  this  consideration 
seems  to  have  dictated  the  order  of  the  6tli  of  May.  But  the  question  is  one  of  very 
great  public  importance,  regarding  not  the  conduct  of  suits  after  they  are  instituted, 
but  the  appointment  of  a  pulilic  officer  to  institute  suits,  and  if  it  was  considered  by 
the  Court  that  it  was  advisable  to  make  such  a  representative,  and  that  it  had 
authority  to  make  it,  we  think  it  should  have  been  done  under  the  provisions  of  the 
Statute  of  Victoria  [2  and  3  Vict.,  c.  34],  in  which  case  the  Regulation  w-ould  iiave 
been  subject  to  be  altered  or  rescinded,  by  Her  Majesty  in  Council. 

But  whatever  may  be  the  propriety  of  making  provision  by  the  appointment  of 
a  public  officer  for  the  institution  of  suits  on  behalf  of  infants,  it  is  of  the  utmost 
importance  that  no  person  should  be  appointed  for  that  purpose,  of  whom  even  a 
suspicion  can  exist,  that  he  may  be  biassed  by  any  personal  interest,  either  in  the 
institution  of  the  suit  or  in  the  mode  of  conducting  it.  It  is  stated  to  us  that  Mr. 
Serle,  by  reason  of  the  office  which  he  holds,  will  both  receive  fees  [476]  upon  the 
different  proceedings  in  this  cause,  and  a  commission  upon  the  amount  of  the 
monies  paid  into  Court.  This  fact  is  adverted  to  in  general  terms  by  the  Appellant 
in  her  papers  in  the  Court  below,  and  is  urged  as  one  of  the  objections  to  the  institu- 
tion of  the  suit.  It  does  not  appear  from  any  of  the  orders,  or  from  the  judgment 
of  the  Court,  that  any  provision  had  been  made,  or  is  intended  to  be  made,  with 
respect  to  the  fees,  or  the  commission  which  may  become  due  to  Mr.  Serle,  in  this  or 
other  cases  in  w-hich  he  may  sue  as  next  friend.  It  is  plain,  therefore,  that  he  has  a 
strong  personal  interest  both  in  the  institution  of  suits,  and  in  the  mode  of  con- 
ducting them,  and  especially  in  one  of  the  most  delicate  points  upon  which  a  next 
friend  can  be  required  to  exercise  a  discretion,  viz.,  the  propriety  or  impropriety 
of  requiring  the  payment  of  money,  or  transfer  of  funds  into  Court. 

It  is  of  great  importance  in  all  countries,  and  more  particularly  in  a  country 
like  India,  that  no  officer  of  a  Court  of  Justice  should  be  even  exposed  to  the  sus- 
])icion,  that  in  the  discharge  of  his  official  duties  his  conduct  may  be  influenced  by 
any  personal  consideration  ;  and  although  we  see  no  reason  to  think  that  the  pro- 
ceedings in  the  present  case  have  been  at  all  affected,  either  in  their  origin,  or  their 
conduct  hitherto,  by  such  considerations,  yet  when  there  is  room  for  the  operation 
of  sinister  motives,  the  belief  of  their  operation  can  hardly  be  excluded  from  the 
minds  of  the  parties. 

For  these  reasons,  our  humble  advice  to  Hei'  Majestv  will  lie  to  reverse  the  first 
order  complained  of,  that  of  the  26th  September  1843,  and  all  further  proceedings 
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in  the  suit  will  of  course  be  stayed.     It  does  not  appear  necessary,  therefore,  to  make 
any  order  upon  the  second  appeal.  ,  <»n.B 

[S.C.  3  Moo.  Ind.  App.  329.  The  Statute  2  and  3  Vict.  c.  34,  was  repealed  by  the 
S.  L  R.  (1.0.  2)  Act,  1874.  See  Indian  High  Courts  Act,  1861  (24  and  25  Vict, 
c  104),  s  9 ;  etters  patent  of  28th  Dec,  1865,  establishing  the  High  Court  of 
Madra,,  Art.  17  (Stat.  R.  and  0.  Rev.  iv.  101),  and  cf.  as  regards  (i  )  Boreal 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords  of 
the  Privy  Council,  1845-47.  By  EDMUND 
F.  Moore,  Barrister-at-Law.     Vol.  V. 


ON  APPEAL  FROM  THE  PROVINCIAL  COURT  OF  APPEALS  FOR  THE 
PROVINCE  OF  LOWER  CANADA. 

FRANCES  EBMATrnGER—Airpellant;  BARTHOLOMEW  CONRAD  AUGUSTUS 
GVGY,—Ees230?ident  *  [Nov.  30,  1844]. 

A.  being  the  clerk  and  manager  of  B.,  the  Sheriff  of  Montreal,  received  and  paid 
in  that  capacity  various  sums  of  money  on  B.'s  account,  in  the  course  of  the 
business  of  the  ofKce.  B.  brought  an  action  against  the  representatives  of 
A.,  for  an  account  of  the  receipts,  and  application  of  the  monies,  which  passed 
through  A.'s  hands,  while  in  B.'s  oiBee.  Held,  in  such  circumstances,  by  the 
Judicial  Committee,  reversing  the  Judgment  of  the  Court  of  Appeals  of  Lower 
Canada,  that  such  action  would  not  lie  against  A.'s  representatives  [4  Moo. 
P.C.  15]. 

Appeal  abated  by  the  death  of  the  Respondent,  whose  heirs  renounced  the  succes- 
sion, and  a  Curator  having  been  appointed  by  the  Court  below,  to  the  vacant 
succession,  the  Appeal  was  revived  against  such  Curator  [5  Moo.  P.C.  8]. 

The  Respondent  was  the  Curator  of  the  vacant  succession  of  the  Honourable 
Lewis  Gugy,  decea.sed,  who,  previous  to  the  year  18.37,  was  the  Sheriff  of  the  district 
of  Montreal,  in  the  province  of  Lower  Canada.  [2]  The  Appellant  was  the  widow 
and  tutrix  of  the  infant  children  of  Francis  Perry,  who  was  employed  by  Lewis 
Gugy,  as  principal  clerk  and  manager  of  the  business  of  the  Sheriff's  office :  and  as 
such,  permitted  to  draw  cheques  in  the  name  of  the  Sheriff. 

The  question  in  the  appeal  was,  whether  the  representatives  of  Perry  were  lial)le 
to  account  for  the  receipts,  and  application  of  tlie  sums  of  money  which  passed 
through  his  hands  in  the  office,  during  the  period  of  his  being  such  managing  clerk. 

On  the  1st  of  February  1837,  Lewis  Gugy  instituted  an  action  in  the  Court  of 
King's  Bench  for  the  di.strict  of  Montreal,  against  the  Appellant,  in  her  quality  of 
tutrix  to  Jemima  Perry,  Charles  Ermatinger  Perry,  and  Francis  Perry,  the  minor 
children  issue  of  her  marriage  with  the  late  Francis  Perry,  and  his  heirs-at-law ;  for 
an  account  of  all  fees,  emoluments,  and  sums  of  money  received  by  him,  and  of  all 
business  done  by  him  as  such  managing  clerk  and  agent,  and  for  pa3Tiient  of  such 
value  as,  upon  rendering  such  account,  should  appear  due  to  Lewis  Gugy. 

By  the  declaration  in  the  action,  the  Plaintiff'  set  forth,  in  substance,  that  the 
late  Francis  Perry,  for  a  long  space  of  time  previous  to  his  decease,  was,  on  the 
retainer  of  him,  and  l)y  his  appointment,  his  deputy,  and  did  exercise  the  office  of 
Deputy-Sheriff',  and  became  and  was,  upon  the  like  retainer  and  appointment,  his 

*  Present :  Lord  Lan^dale,  Lord  Campbell,  Mr.  Baron  Parke,  the  Right  Hon. 
Dr.  Lushingtnn,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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agent,  attorney,  clerk,  book-keeper,  and  receiver  ;  and  tliat,  as  such  Deputy-Sheriff,  or 
as  such  agent,  attorney,  clei'k,  book-lveeper,  and  receiver,  he,  Francis  Perry,  did 
receive  into  his  hands  divers  fees,  emoluments,  sum  and  sums  of  money,  belonging 
or  payable  to  him,  Lewis  Gugy,  as  such  Sheriff,  and  did  various  matters  of  business 
relative  to  the  affairs  and  [3]  duties  of  the  said  late  Respondent  as  such  Sheriff : 
that  Francis  Perry  had  died  intestate,  leaving  Jemima  Perry,  Charles  Ermatinger 
Perry,  and  Francis  Perry,  his  minor  children,  his  heirs-at-law  :  and  although,  by  the 
law  of  the  land,  Francis  Perry  was  lx)und  to  render  a  just  and  faithful  account  of 
all  fees,  emoluments,  and  sums  of  money  received  by  him,  and  of  all  lousiness  done  by 
him,  as  such  managing  clerk  and  agent,  yet  although  thereunto  often  requested,  he 
did  not,  at  any  time  during  his  life,  render  any  such  account ;  and  that  the  Appellant, 
his  widow,  had  not,  since  the  decease  of  Francis  Perry,  althougli  thereunto  often 
requested,  rendered  to  him,  Lewis  Gugy,  any  such  account,  but  refused  so  to  do. 

The  Appellant  filed  a  plea  of  exception,  and  a  plea  of  the  general  issue;  these 
pleas  were  as  follows: — "And  the  said  Defendant,  for  plea  to  the  action,  and 
declaration  of  the  said  Plaintiff,  not  admitting  any  of  the  allegations  in  the  said 
declaration  contained  to  be  true,  by  this,  her  exception,  saith  that  the  said  late  Francis 
Perry  was,  for  a  long  time,  to  wit,  for  and  during  the  time  specified  in  the  said 
declaration,  the  deputy  of  the  said  Plaintiff,  then  Sheriff  of  the  district  of  Montreal, 
and  did  keep  and  superintend  the  keeping  of  the  books  of  account  of  the  said 
Plaintiff,  as  Sheriff,  and  during  the  said  time  did  receive  and  pay  out 
for  the  said  Plaintiff,  large  sums  of  money  ;  and  the  said  Defendant 
saith,  that  the  said  receipts  and  payments  are  entered  and  specified  in  the 
said  books  of  account,  and  in  certain  vouchers  and  receipts,  all  of  which  have 
ever  been,  and  still  remain,  in  the  possession  of  the  said  Plaintiff',  and  that  she,  the 
said  Defendant,  by  reason  thereof,  cannot,  nor  is  she  bound  by  law  to  [4]  render  an 
account  of  the  said  monies,  in  manner  and  form  as  the  same  hath  been  demanded, 
in  and  by  the  said  action  and  declaration  ;  wherefore  she  prays  judgment,  that  her 
exception  may  be  maintained,  and  further  prays,  that  the  said  action  may  be  hence 
dismissed  with  costs ;  and  the  said  Defendant,  without  waiver  of  any  matter  or 
thing  by  her,  in  the  said  cause  heretofore  pleaded,  for  further  plea  in  this  behalf 
saith.  that  all  the  allegations  in  the  said  Plaint ift"s  declaration  contained  are.  and 
each  of  them  is,  unfounded  in  fact,  false  and  untrue  :  wherefore  she,  the  said  De- 
fendant, prays  that  the  said  action  may  be  hence  dismissed  with  costs." 

The  following  admission  was  agreed  on: — '"  The  parties  in  this  cause  admit  the 
statement  in  the  plea  firstly  pleaded  contained  to  be  true,  and  that  it  be  considered 
and  held'to  be  evidence  in  the  cause,  with  this  exception,  that  the  said  Plaintiff  does 
not  admit  the  accuracy  or  sufficiency  of  the  said  books  and  accounts,  but  only  that 
he  has  them  in  his  possession." 

The  Plaintiff,  by  his  answer  to  the  Defendant's  plea  of  exception,  admitted  that 
the  facts  therein  set  forth  were  true :  without  this,  that  the  lx)oks  of  account,  so 
kept  by  Perry,  were  correct,  alleging,  as  he  thereby  expressly  did,  that  the  said 
books  and  accounts  were  incorrect  and  insufficient ;  that  he  was  ready  and  willing 
to  place  them  in  the  hands  of  the  Appellant,  and,  persisting  in  the  conclusions  of  his 
declaration  and  by  his  answer  to  the  Appellant's  plea,  the  Respondent  generally 
alleged  the  truth  of  the  matters  stated  in  lais  said  declaration. 

Evidence  was  gone  into  on  both  sides,  and  at  the  enqui-te,  upon  the  filing  of 
exhibits,  it  was  admitted  by  [5]  the  parties  that  Francis  Perry  departed  this  life  at 
New  York,  in  the  United  States  of  America,  some  time  in  July  or  August  then  last 
past:  that  certain  cheques  (which  were  produced  and  filed),  were  produced  to  show 
the  mode  in  which  Perry  drew  cheques  for  the  Plaintiff,  and  that  most  of  the  cheques 
were  charged  to  the  persons  in  whose  favour  they  were  drawn  ;  and  that  Perry 
received  from  the  Plaintiff  a  yearly  salary  of  £250  currency. 

It  appeared,  from  the  evidence  of  the  Plaintiff,  that  Perry,  as  the  confidential 
clerk  of  the  Plaintiff,  was  allowed  to  draw  cheques  in  his  name  upon  the  Bank  of 
Montreal,  where  his  money  was  placed,  and  that  the  Plaintiff  liiniself  also  drew  cheques 
in  his  own  name  upon  the  bank.  It  appeared,  also,  from  the  Defendant's  witnesses, 
that  the  Plaintiff  was  generally  attendant  in  his  office,  in  which  the  business  of  the 
Sheriff,  and  particularly  the  pecuniary  matters  relating  thereto,  was  carried  on, 
and  tliat  all  tlie  bonks  of  account,  and  all  tlie  transactions  of  the  office,  were  open,  to 
tlie  siipcrintoiidencc  of  the  Plaintiff'.     That  Perry  always  conducted  himself  as  liable 

.•590 


KHMATINGER  ('.  GUGY  [1844]  V  MOORE,  6 

to  lie  controlled  l)y  the  I'laintili',  und  that  tlio  inoiiey  received  in  tlie  office  was  always 
at  the  control,  and  (subject  to  the  disposal,  of  the  Plaintiff.  That  the  accounts 
received,  and  from  time  to  time  remaininfi;  in  the  office  unapplied,  were  (with  the 
exception  of  the  process-money  wliich  was  taken  by  the  Plaintiff)  placed  in  the  Bank 
of  Montreal,  to  the  account  of  the  Plaint  iff".  That  on  the  decease  of  Perry,  the  books 
and  papers  in  the  office  were  taken  possession  of  by  the  present  Kespoudent,  as 
representing  the  late  Plaintiff'. 

From  the  examination  of  the  Appellant  on  the  faiff  [6]  (^t  articles,  it  appeared, 
that  Perry  kept  no  books  or  accounts,  except  a  book  relating  to  his  private  affairs, 
and  access  to  which  was  offered  to  the  Plaintiff  by  the  Appellant. 

On  the  20th  day  of  February  1838,  the  cause  was  heard  in  the  Court  of  King's 
Bench,  and  judgment  pronounced,  whereby  it  was  declared  that,  "  adjudging  upon 
the  merits  of  tlie  action  of  the  said  Plaintiff',  the  Court  doth  dismiss  the  same  with 
costs  in  favour  of  the  said  Defendant,  saving  to  the  Plaintiff  his  recourse  as  he  may 
be  advised." 

From  this  Judgment  the  Plaintiff  appealed  to  the  Provincial  Court  of  Appeals  for 
Lower  Canada.  The  appeal  was  heard  on  the  ^iOth  of  .lulv  18.'51).  when  that  Court  re- 
versed the  Judgment  of  the  Court  of  King's  Bench,  and  "  proceeding  to  give  such  judg- 
ment as  the  Court  below  ought  to  have  given  in  the  premises,  adjudged  that  the  Respon- 
dent (the  now  Appellant)  should,  in  her  said  quality  of  tutrix,  make  and  render  to  the 
said  Appellant  a  true  and  faithful  account  of  all  and  every  the  fees,  emoluments, 
sum  and  sums  of  money,  received  by  the  said  late  Francis  Perry,  as  the  deputy, 
agent,  attorney,  clerk,  book-keeper,  and  receiver  of  the  said  Appellant,  as  Sheriff 
of  the  district  of  Montreal,  in  anywise  concerning  the  transactions,  writs,  processes, 
oppositions,  proceedings,  matters,  and  things  performed,  done,  and  executed,  or  re- 
turned by  the  said  late  Francis  Perry,  for  or  on  behalf  of  the  said  Appellant,  as 
Sheriff,  as  aforesaid,  and  generally  of  the  whole  administration  by  him,  the  said 
late  Francis  Perry,  had  of  the  affairs,  matters,  and  things  aforesaid,  which  account 
should  be  supported  liy  all  necessary  and  proper  vouchers,  evidence,  and  documents, 
and  should  pay  [7]  and  satisfy  to  the  said  Appellant  such  balance  or  sum  of  money 
as,  upon  the  rendering  of  such  account,  should  appear  due  tO'  the  said  Appellant, 
with  interest :  and  in  default  of  rendering  such  account,  the  said  Defendant,  in  her 
said  quality,  was  thereby  adjudged  and  condemned  to  pay  and  satisfy  to  the  said 
Appellant  the  sum  of  £5000,  for  and  in.stead  of  the  balance,  sum  and  sums  of  money 
which,  if  such  account  were  rendered,  might  lie  coming  and  due  to  tlie  said  Appel- 
lant. And  it  was  further  considered  and  adjudged,  that  the  said  account  be  so 
made  and  rendered  within  the  period  of  six  months  next  after  the  day  upon  which 
the  said  Appellant  shall  have  delivered  over  to  the  said  Respondent,  in  her  said 
quality,  the  books,  papers,  vouchers,  documents,  and  receipts,  relating  to  the  office 
of  Sheriff  as  aforesaid,  betw-een  the  1st  clay  of  February  1827,  and  the  6th  day  of 
July  1836,  when  the  said  late  Francis  Perry  ceased  to  have  the  management  and 
gestion  of  the  affairs  and  business  of  the  said  Appellant  in  the  office  of  Sheriff  as 
aforesaid,  and  which  have  in  any  manner  or  way  come  into  the  custody,  power,  or 
possession  of  the  said  Appellant,  or  his  agent  or  agents,  or  others  acting  for  or 
under  him,  and  which  in  any  way  related  to  the  business  and  transactions  with 
regard  to,  or  in  respect  of,  the  said  office  of  Sheriff.  And  the  said  Francis  Erma- 
tinger,  in  her  said  quality,  was  thereby  required,  held,  and  adjudged,  to  give 
security,  to  the  satisfaction  of  one  of  the  Judges  of  the  said  Court  of  King's  Bench, 
to  return  the  same  when  and  so  soon  as  final  judgment  shall  have  been  rendered 
upon  the  said  account." 

From  this  Judgment  the  present  appeal  was  brought. 

[8]  Pending  the  appeal,  the  Respondent  died,  and  his  heirs  and  also  his  widow 
having  renounced  succession,  arid  the  same  having  in  consequence  become  vacant, 
the  present  Respondejit  was.  by  an  Order  of  the  Court  of  Queen's  Bench  of  the  district 
of  Montreal,  duly  appointed  Curator  of  the  vacant  succession  ;  w-hereupon  he  pre- 
sented  a  petition  to  Her  Majesty  in  Council,  praying  that  the  appeal  and  the  pro- 
ceedings therein  might  be  revived,  and  that  he.  as  such  Curator,  might  be  a  party 
thereto,  and  stand  as  Respondent  in  the  place  of  the  late  Respondent. 

Mr.  Charles  BuUer  (Nov.  27,    1843  *),  in  support  of  the  petition,  produced  the 

*  Present:  Lord  Cottenham,  Lord  Campliell,  the  Vice-Chancellor  Knight  Bruce, 
(he  Vice-Chancellor  Wigram,  and  the  Right  Hon.  Dr.  Lushington. 
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certificate  from  the  Court  of  Queen's  Beiiclj,  of  tlie  heirs  and  the  widow  having 
renounced  the  succession,  and  the  appointment  of  the  Petitioner,  as  Curator,  to  the 
vacant  succession,  and  moved  that  the  same  might  he  revived,  which  was  ordered 
accordingly. 

The  appeal  now  came  on  for  hearing. 

Mr.  Teed,  Q.C.,  and  Mr.  Renshaw,  for  the  Appellant. — It  is  impossible  that  the 
Judgment  of  the  Court  of  Appeals  can  be  supported.  An  action,  of  account  cannot 
be  maintained  :  the  parties  did  not  stand  in  the  relation  of  principal  and  agent. 
Perry  was  only  a  clerk  and  servant,  in  the  employment  of  the  Sheriff,  and  any  sums 
of  money  received  by  him  in  the  course  of  his  employment  in  the  office  of  the  Sheriff, 
became  and  were,  on  such  receipt,  at  the  control,  and  subject  to  the  Sheriff's  dis- 
position, as  the  principal  in  [9]  the  office;  and  lieing  in  such  control.  Perry  cannot 
be  held  answeraljle  for  their  application.  It  is  shown  by  tlie  evidence  in  the  action, 
that  the  late  Sheriff  did,  in  his  own  person,  apply  and  appropriate  some  of  the  sums 
received  by  Perry,  during  the  period  of  his  employment  in  his  office:  and  the 
Appellant  has  no  means  of  knowing-  what  sums  of  money  or  to  what  amount  were 
so  applied  or  appropriated  by  the  Sheriff.  He  was  present  in  his  office  during  all 
the  period  for  which  Perry  was  employed  therein,  and  had,  during  that  period, 
possession  and  inspection,  or  opportunity  of  inspection,  of  all  books  and  accounts 
kept  in  relation  to  the  business  of  the  office,  and  the  receipts  and  payments  on 
account  thereof,  and  had,  therefore,  full  knowledge  of  all  matters  and  transactions 
which  took  place  in  the  office.  It  is  not  pretended  that  the  Appellant  has  any  books, 
accounts  or  documents  relating  to  the  receipts  and  payments  of  Perry,  during  his 
employment  in  the  office,  or  any  adequate  or  satisfactory  means  of  ascertaining 
what  were  his  receipts  and  payments.  The  late  Sheriff,  upon  the  decease  of  Perry, 
retained  and  kept  possession  of  the  books,  papers  and  vouchers  relating  to  the 
receipts  and  payments  on  account  of  the  office,  and  the  Appellant  has  no  means  of 
being  satisfied  that  the  whole  of  the  books,  papers,  and  receipts,  relating  to  such 
payments,  would  be  forthcoming  and  available  in  taking  the  account,  as  directed  by 
the  Judgment  of  the  Court  of  Appeals,  and  in  ascertaining  the  balance  thereon,  or 
that  such  of  the  books  and  accounts,  relating  to  the  receipts  and  payments,  as  would 
be  forthcoming  and  available,  would  be  in  the  same  state  as  they  were  iu  at  the  time 
when  the  employment  of  Perry  in  the  office  ceased. 

[10]  We  sulimit,  therefore,  that  the  Judgment  of  the  Court  of  Appeals  is  contrary 
to  the  law  of  the  province,  and  the  account  directed  cannot  be  taken  upon  any  fair  or 
equitable  principle.  But  even  if  any  subject  of  account  does  exist  between  the 
estate  of  Perry  and  the  late  Sheriff",  which  we  insist  is  not  the  case,  the  direction  of  the 
Judgment  of  the  Court  of  Appeals  is  not  proper  with  reference  to  such  account  ; 
it  is  more  extensive  in  its  nature  than  any  which  ou;iht  to  1»  taken  between  the 
parties.     Edwards  v.  Lord  Cliadworth  (8  Ves.  i6). 

Mr.  Charles  Duller,  and  Mr.  Fleming,  for  the  Respondent. — According  to  the 
laws  ef  Lower  Canada,  Perry's  acts  as  agent  bound  himself  and  his  legal  repre- 
sentatives, duly  to  account  with  his  employer  for  his  receipts,  disbursements,  and 
general  administration,  and  he  and  they  are  liable  to  pay  and  discharge  the  balance 
which,  upon  a  full  examination  of  the  accounts  between  him  and  his  employer, 
should  be  ascertained  to  be  due.  The  ordinance  of  Louis  XIV.,  a.d.  1667,  title  29, 
"  De  la  reddition  des  roiiipies,"  art.  1  (Isambei't,  Anciennes  Lois  Fraucaises,  vol. 
18,  p.  158),  is  conclusive  upon  this  oliligation.  "  Les  tuteiirK,  prociireiirn,  cura- 
teurs,  fermiers  jiidiciaires,  seqiiestres,  (jardiens,  et  aiifres  qui  aiiront  adntini^tre 
les  hie.n  d'autrm,  seront  tenus  de  rendrc  compte  aussitot  que  leur  gestion  sera  finie ; 
et  seront  toujours  reputes  comptahles  encore  que  le  compte  soil  clos  et  arrete,  jusqu' 
a  ce  qu'ils  aient  paye  le  reliquat,  s'il  en  est  dii,  et  reinis  toutes  les  pieces  jiistifica- 
tives."  Salle,  in  his  Esprit  des  Ordonnances  de  [li]  Louis  XIV .  (vol.  i.  pp.  352  and 
353),  lays  it  down  that  this  ordinance  obliges  all  persons  who  have  the  management 
and  administration  of  the  property  of  others,  duly  to  account;  and  that  the  fact  of 
administering  the  affairs  of  the  principal,  imposes  upon  the  agent,  or  person 
employed,  the  obligation  of  duly  accounting  to  his  employer.  Pothier,  tit.  "  Du 
Contrat  de  Mandat,"  chap.  2,  No.  51,  Domat  (lib.  1,  tit.  15,  sec.  3  and  8),  and  Loisel 
(lib.  1,  tit.  5),  states  the  law  on  Ihe  duties  and  obligations  of  an  agent  to  the  same 
effect.     The  passage  from  Pothier  (No.  61),  expressly  mentions  an  action  similar  to 
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that  brought  by  the  hite  Respondent,  as  the  pro})er  uujde  of  enforcing  the  elainis  of 
the  principal  against  the  agent.  "  De  Vohliijation,  que  contracte  le  mandataire 
par  le  contiut  de  mandat,  ruiit  faction  mandati  directa  qu'a  le  ituindant  contre  le 
mandataire,  aux  fins  que,  dans  le  cas,  auquel  le  mandataire,  sans  une  juste  cause 
d'empechement,  aurait  manque  d'executer  le  mandat  dont  il  s'esi  charge,  ii  soit 
cundamne  envers  le  mandant  aux  dommages  et  intirHs  resultans  de  I'liiexecutiun 
du  mandat,  comme  il  a  etc  dit  en  Particle  premier ;  et  que,  dans  le  cas,  auquel  il 
aurait  execute  le  mandat,  il  soit  condumne  a  en  reiidre  compte  au  mandant  et  d  lui 
remettre  ce  qu'il  en  retienf,  suivunt  ce  qu'il  a  ete  dit  en  Particle  precedent."  And 
undci'  the  same  title,  No.  64,  I'othier  adds- — "  C'etle  action  peut  s'intenter  noii  seule- 
ment  par  le  mandant,  mats  par  ses  heritiers  et  autres  successeurs,  et  elle  peut 
pareillement  s'intenter  non  seulement  contre  le  mandataire,  mais  contre  ses  heritiers  : 
car  quoique  le  nvindat  finisse  par  la  murt  du  mandataire,  et  que  les  heritiers  du 
mandataire  ne  succedent  pas  a  Vohligation,  que  le  mandataire  avait  contractee, 
d'executer  le  mandat,  [12]  lorsque  le  mandataire  est  mort,  avant  que  d'avoir  He  en 
denieure,  et  d'avoir  eu  le  loisir  de  Vexecuter ;  au  co7itraire,  lorsque  le  mandataire 
n'est  mort  qu'apres  avoir  execute  le  mandat  an  moins  en  partie,  ou  qu'apres  avoir 
ete  en  demeure  de  Vexecuter,  ses  Iieritiers  succedent  a  PuhUyution  de  rendre  cumpte 
de  sa  gestion,  ou  a  celle  des  dommages  et  interets  resultants  de  la  demeure,  en-  laquelle 
a  ete  le  defunt,  d'executer  le  mandat  dont  d  s'etuit  charge."  These  authorities 
clearly  establish  that  the  duty  to  account  and  discharge  the  balance  due,  necessarily 
results  from  the  relation  between  the  agent  and  his  principal:  that  the  obligation, 
to  account  and  pay  the  amount  due  by  the  agent  devolve,s,  on  his  decease,  upon  his 
legal  representatives  :  and  that  an  action  to  account  is  the  proper  proceeding  to  be 
taken  by  the  principal  to  enforce  that  obligation. 

The  sole  question,  therefore,  is,  whether  the  first  plea  pleaded  by  the  Appellant, 
afford.s  any  answer  to  the  late  Respondent's  action.  The  plea  is  pleaded  to  the 
whole  of  the  declaration-;  but  to  that  part  of  it  which  consists  of  a  demand  for  the 
payment  of  the  balance  which  should  be  found  due  to  the  late  Respondent,  it  cannot 
be  alleged  that  that  plea  or  those  reasons  afford  anj'  answer;  because,  whether  the 
books  of  account  were  or  not  in  the  late  Respondent's  custody,  and  wliether  the 
monies  of  the  late  Respondent  were  or  not  legally  in  his  possession,  the  agent  mu.st 
iiave  Ijeen  equally  lialile  to  make  good  such  sums  belonging  to  the  late  Respondent 
as  lie  had  applied  to  his  own  use  or  for  his  own  purposes.  We,  therefore,  submit 
that  this  plea  does  not  extend  to,  or  cover,  the  demand  made  l>y  the  declaration, 
and  that  the  plea  is,  for  that  reason,  altogether  insufficient.  But,  independently  of 
this  ground  of  olj-[13]-jection,  the  plea  affords  no  answer  to  the  demand  for  an 
account.  It  appears  upon  the  record  that  the  late  Respondent  offered  the  books 
and  all  other  accounts,  vouchers,  and  papers,  which  had  been  in  the  possession  of 
Francis  Perry  at  the  time  he  ceased  to  act  for  him,  to  the  Appellant,  to  enable  her 
to  make  out  the  account.  The  custody  of  those  documents  being  with  the  late 
Respondent  at  the  time  lie  brought  the  action,  formed,  therefore,  no  impediment 
to  the  due  rendering  of  the  account.  As  to  the  objection,  that  the  Appellant  could 
not  know  or  be  assured  that  the  documents  were  in  the  same  state  as  at  the  time 
of  Francis  Perry's  decease,  it  is  altogether  futile,  as  the  late  Respondent  might, 
according  to  the  laws  of  Lower  Canada,  have  been  examined  ;  and  the  Appellant 
was,  in  fact,  examined  in  this  action. 

The  allegation  that  the  materials  necessary  for  the  preparation  of  the  account 
demanded  are  in  the  custody  of  the  Plaintiff,  can  never  exonerate  a  Defendant  from 
liability  to  account  for  balance  due  by  him.  Such  an  allegation  may  form  a 
ground  for  giving  the  Defendant  leave  to  examine  those  materials,  and  time  to 
enable  him  to  do  so;  but  it  cannot  be  a  sufficient  reason  for  the  dismissal  of  the 
Plaintiff's  action,  as  insisted  upon  by  the  Appellant's  first  plea.  It  does  not,  in  fact, 
allege  a  defence  to  the  action.  The  argument  of  the  Appellant,  that  the  monies 
received  hy  Francis  Perry  were  received  by  him  as  clerk  to  the  late  Respondent,  and 
that  they  were  in  the  possession,  under  the  control,  and  at  the  disposal  of  the  late 
Respondent,  does  not  appear  material  to,  or  to  aid  the  first  plea  of  the  Appellant, 
and  is  certainly  no  bar  to  the  late  Resjiondent's  demand.  A  similar  statement  might 
be  made  as  a  defence  [14]  to  every  proceeding  brought  by  a  principal  against  his 
agent,  as  the  possession  of  the  agent  is  legally  that  of  the  principal ;  and  if  the 
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monies  received  are  placed  in  a  bank  to  the  credit  of  the  principal,  he  undoubtedly 
has  the  control  of  them,  although,  as  in  the  present  case,  he  may  permit  and 
authorise  the  agent  to  draw  cheques  for,  and  to  receive  sums  from  that  account 
to  an  unlimited  amount.  It  cannot  be  pretended  that  the  agent  would  not  be 
liable  to  account  for  such  sums  as  he  so  drew  out  and  received  ;  nor  can  such  reason 
form  an  answer  to  an  action  of  account,  which  would,  of  course,  extend  to  such 
monies  as  the  agent  received  on  behalf  of  his  principal,  and  which  the  agent  never 
placed  under  the  control  or  at  the  disposal  of  his  principal.  We  submit,  therefore, 
that  the  last-mentioned  ground  of  defence  is  altogether  insufficient,  and  that  it  has 
no  bearing  upon  the  question  between  the  parties  to  the  action.  The  Appellant  in 
the  Court  below  altogether  failed  in  supporting  her  plea  of  the  general  issue. 
The  Earl  of  Hardwicke  v.  Vernon  (14  Ves.  505),  Lupton  v.  White  (15  Ves.  432), 
Mansey  v.  Banner  (4  Mad.  413  ;  1  Jac.  and  WaL  241). 

Lord  Campbell. — The  question  in  this  appeal  is,  whether  Perry's  representatives 
are  liable  in  an  action,  which  is  in  the  nature  of  an  action  of  account,  brought  by 
(jugy,  his  late  employer.  This  depends  upon  the  relation  subsisting  between  the 
parties,  whether  in  fact  they  were  agent  and  principal,  or  master  and  servant. 
There  is  no  doubt  that  where  a  person  is  employed  by  another  to  transact  business 
for  his  employer,  and  is  al-[15]-lowed  to  have  money  in  his  hands,  in  the  character 
of  agent  or  clerk,  he  is  liable  to  account  for  such  money.  But  there  is  a  great 
difference  between  a  party  so  circumstanced,  and  one  who,  being  immediately 
under  the  eye  of  his  employer,  and  subject  to  his  daily  control, — keeping,  in  fact, 
not  his  own,  but  his  employer's  accounts,  entering  them  in  his  master's 
books,  and  giving  over  vouchers  and  receipts  to  his  custody.  Wliether 
such  a  dealing  can  constitute  the  relation  of  agent  and  principal,  so 
as  to  make  the  former  liable  to  an  action,  or  bill  for  account,  must  depend  on 
the  especial  facts  of  the  case  ;  prima  facie,  such  liability  would  not  exist.  In  this 
case  it  appears  to  their  Lordships  that  it  is  sufficiently  established  by  the  pleadings 
and  evidence,  that  Perry  was  only  the  clerk  of  Gugy,  the  Sheriff,  and  that  there  is 
no  pretence  for  calling  him  the  DL-jiuty-Sheriff.  Now,  in  such  character,  it  is  true 
that  he  received  and  paid  large  sums  on  account  of  his  employer,  and  it  is  alleged, 
as  the  ground  of  the  action,  that  he  did  not  account  for  such  sums.  But  the  books 
in  which  all  his  transactions  were  entered  were  in  the  office  of  the  Sheriff,  open  at 
any  time  to  his  inspection,  and  as  he  was  in  the  daily  habit  of  attending  the  office, 
he  must  be  considered  to  have  been  cognizant  of  their  contents.  The  vouchers  and 
receipts,  and  banker's  book,  were  all  in  his  custody,  and  were  so  during  the  whole 
time  of  Perry's  being  employed  by  him;  and  after  nearly  ten  years'  employment 
and  acquiescence  in  these  accounts,  it  is  too  late  t-o  seek  to  open  them  in  an  action 
for  an  account.  Their  Lordships  think  that  no  action  of  account  can  be  sustained, 
in  the  circumstances  of  this  case;  and,  therefore,  that  the  decision  of  the  Court 
of  King's  Bench  was  right,  and  ought  to  have  Ijeen  [16]  affirmed.  Their  Lordships 
give  no  opinion  as  to  the  right  of  the  Respondent  to  any  other  remedy  he  may  be 
advised  to  seek,  by  bill  or  otherwise;  but  they  will  advise  her  Majesty  to  reverse 
the  decision  of  the  Court  of  Appeals,  and  to  affirm  that  of  the  Court  of  King's  Bench 
of  Lower  Canada. 

[Mews'  Dig.  tit.  COLONY,  III.  Api'e.\i.s  to  Privt  Council,  6.  Practice,  b. ;  tit. 
MASTER  AND  SERVANT,  I.  A.  Contract  of  Hiring.  8.] 


ON    APPEAL    FROM    THE    PREROGATIVE    COURT    OF    CANTERBURY. 

PRYCE  JO]<iES,— Appellant ;  FRANCIS  GODmCE— Respondent  * 
[Dec.  4,  5.  6,  9,  and  11,  1844]. 

Principles,    upon    which    a   Court   of    Probate   proceeds    in   the    admission    of 

*  Present:  Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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testiuiientary  papers  of  persons  of  alle;,'ed  incapacity,  from  age  or  infirmity 
[5  Moo.  P.C.  19,  20]. 

Testatrix  being  of  the  age  of  eighty-six,  and,  as  alleged,  of  feeble  and  impaired 
mind,  having  no  near  relations,  by  her  Will  and  two  Codicils  gave  to  her 
medical  attendant  (who  was  a  stranger  to  her  in  blood,  but  in  whose  house 
she  resided)  the  bulk  of  her  property,  appointing  him  sole  Executor  and 
residuary  legatee.  The  Will  was  executed  in  his  house,  and  prepared  by 
his  attorney,  and  was  at  variance  with  lier  previous  testamentary  dispositions, 
which  were  in  favour  of  her  distant  relatives.  The  Prerogative  Court  being 
satisfied  of  tlie  testamentary  capacity  of  tlie  Testatrix,  upon  the  balance  of 
evidence  negativing  tlie  alleged  fraud,  admitted  the  Will  and  Codicils  to 
proof.  On  Appeal,  the  sentence,  so  far  as  it  related  to  the  Will  and  first 
Codicil,  affirmed  by  the  Judicial  Committee  of  tlie  Privy  Council;  but  a 
f urtiier  allegation,  pleading  facts,  noviter  ad  noiitium  perventa,  being  brought 
in,  the  second  Codicil  was  pronounced  against,  and  the  sentence  of  the 
Prerogative  Court  to  that  extent,  reversed  [5  Moo.  P.C.  47]. 

An  attorney  who  prepared  a  testamentary  paper,  at  the  instance  of  the  party 
benefitted  by  it,  is  not  privileged,  on  the  ground  of  professional  confidence, 
to  withliold  from  the  Court,  facts  relating  to  contemporaneous  acts,  upon 
which  he  founded  his  opinion  of  the  testamentary  capacity  of  the  partv 
making  the  Will  [5  Moo.  P.C.  46]. 

This  was  a  business  of  proving,  in  solemn  form  of  law,  the  Will  and  two  Codicils 
of  Harriet  Loyd,  late  of  Little  Clielsea,  in  the  county  of  Middlesex,  spinster.  [17] 
The  Will  was  dated  the  l.'3th  of  February  18.'36,  and  the  Codicils  were  respectively 
dated  the  13th  of  December  1836,  and  the  5th  of  September  1838.  The  particulars 
of  these  instruments  it  is  not  necessary  tO'  state  further,  than  as  they  are  set  forth 
in  the  Judgment. 

The  cause  was  promoted  by  the  Respondent,  the  sole  Executor  and  residuary 
legatee  named  in  tlie  Will,  against  the  Appellant,  who  was  one  of  the  Executors 
named  in  a  previous  Will  of  the  deceased,  bearing  date  the  22nd  of  December  1834. 

The  deceased  went  to  reside  at  the  house  of  the  Respondent,  Mr.  Godrich,  a 
surgeon,,  in  1835,  and  died  there  on  the  25th  of  September  1838,  at  the  age  of  eighty- 
six.  The  personal  property  of  the  deceased  was  aliove  £9000.  This  amo>unt, 
however,  was  exclusive  of  leasehold  premises  claimed  by  the  Respondent  under  an 
assignment,  dated  the  7tli  of  November  1835,  in  consideration  of  £980,  and  ex- 
clusive of  £1200  lis.  three  per  cent.  Consols,  also  claimed  by  him  under  a  transfer, 
by  power  of  attorney,  dated  the  5th  of  September  1838,  and  also  exclusive  of  six 
Exchequer  Bills  for  £800,  claimed  as  a  gift  from  the  deceased  on  the  same  5tb. 
of  September  1838.  The  above  stock  was  stated  by  the  Respondent  to  have  been 
given  to  him  in  consideration  of  his  maintaining  the  deceased  for  the  remainder  of 
her  life,  and  tlie  Exchequer  Rills  as  a  present,  with  a  view  to  save  legacy  duty  at  her 
death. 

[18]  The  Respondent  also  obtained  a  power  of  attorney  for  the  transfer  of  £448 
8s.  lOd.  Long  Annuities,  in  the  same  month  of  September  1838,  which  were  then 
of  the  value  of  £7060,  or  thereabouts;  but  the  transfer  of  such  stock  was  demurred 
to  by  the  authorities  at  the  Bank  of  England,  and  the  same  remained  standing  in 
the  name  of  the  deceased  at  the  time  of  her  decease,  forming  the  bulk  of  her  personal 
estate. 

The  facts  and  circumstances  of  the  case  were  pleaded  at  great  length,  and 
witnesses  examined  on  both  sides :  the  material  allegations  and  proofs  are  fully 
stated  in  the  Judgment. 

The  grounds  on  which  the  testamentary  papers  were  opposed  in  the  Court  below, 
and  upon  the  appeal,  were,  that  the  Testatrix  was,  at  the  respective  dates  of  the 
papers  propounded,  of  very  advanced  age,  and  enfeebled  mind,  and  under  the 
undue  influence  of  tlie  Respondent,  in  whose  house  she  lodged,  he  being  her  medical 
attendant,  tlie  sole  Executor  and  residuary  legatee;  that  under  sucli  circumstances, 
coupled  with  his  conduct  generally  in  regard  to  her  property,  and  that  the  papers 
propounded  (which  were  at  variance  with  her  former  testamentary  dispositions)  were 
prepared  from  his  instructions  and  by  his  attorney,  and  executed  in  his  house,  the 
evidence  was  insufficient  to  entitle  them  to  probate. 
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The  Appeal  was  argued  Ijy  Mr.  Turner,  Q.C.,  and  Dr.  Haggard,  for  the  Appel- 
lant ;  and  The  Solicitor-General  (Sir  Frederick  Th&siger),  and  Dr.  Addams,  for  the 
Respondent. 

The  following  cases  were  cited  and  referred  to: — [19]  Paske  v.  Ollat  (2  Phill. 
323).  Ingram  v.  Wyatt  (1  Hagg.  Ecc.  Rep.  384  ;  and  3  Hagg.  Ecc.  Rep.  46C). 
Middletoii  v.  Forbes  (cited  1  Hagg.  Ecc.  Rep.  395).  Barry  v.  Butliii  (2  Moore's 
P.C.  Cases,  480).  Durliny  v.  Lovehind  (2  Curteis,  225).  Gibson  v.  Jeyes  (6  Ve.s. 
266).  Fratt  V.  Barker  (1  Sim.  1  :  S.C.  4  Russ.  507).  Hunter  v.  Atkins  (3  Myl.  and 
K.  113).  Durnell  v.  Corfield  (1  Robertson,  Ecc.  Rep.  51).  Gibson  v.  Russell  (2  Y. 
and  Coll.  N.R.  104).      Welles  v.  Middleton  (1  Cox,  112). 

The  Right  Hon.  Dr.  Lushington  (January  17,  1845). — Harriet  Loyd,  the  Testatrix 
in  this  cause,  died  on  the  25th  of  September  1838.  She  left  several  testamentary 
papers.  Mr.  Godrich,  the  sole  Executor  and  residuary  legatee  in  a  Will  dated 
the  13th  of  February  1836,  propounded  that  WiU,  and  also  two  Codicils  thereto, 
bearing  date  the  13th  of  December  1836,  and  the  5tli  of  September  1838. 

Mr.  Pryce  Jones,  an  executor  in  a  Will  dated  the  22iid  of  Decemlier  1834,  opposed 
the  probate  of  the  Will  and  Codicils  propounded  by  Mr.  Godrich. 

The  Judge  of  the  Prerogative  Court,  on  the  3rd  of  December  1841,  pronounced 
for  the  validity  of  the  Will  and  Codicils  set  up  by  Mr.  Godrich,  and  from  that 
decision,  Mr.  Pryce  Jones  appealed  to  Iler  Majesty  in  Council,  and  tlieir  Lordships 
have  now  to  determine,  whether  that  decree  ought  to  be  in  whole  or  in  part  reversed, 
or,  in  other  words,  whether  tlie  Will  of  1836  and  the  Codicils  thereto  are  sufficiently 
proved. 

The  qiuintutn  of  evidence  sufficient  to  establish  a  testamentary  paper  must 
always  depend  upon  the  circumstances  of  each  case.  Three  things  must  be  proved  ; 
capacity,  testamentary  intention,  and  execution. 

[20]  Before  we  consider  the  evidence  (which  in  these  Courts  is  called  the  evidence 
to  the  factum)  of  these  papers,  we  must  first  look  to  the  admitted  facts  in  the  cause, 
and  this  for  the  purpo.se  of  forming  an  opinion,  as  to  what  degree  of  proof  is 
necessary  to  sustain  the  validity  of  the  Will  and  Codicils.  The  deceased,  at  the 
time  of  making  the  Will,  was  of  a  very  advanced  age,  certainly  not  less  than  eighty- 
six.  She  was  resident  in  the  house  of  Mr.  Godrich,  who  was  her  medical  attendant, 
and  the  Will  and  Codicils  give  the  bulk  of  the  property  to  him,  who  was  no  relation 
to  the  Testatrix.  The  Will  was  made  by  Mr.  Lane,  a  .stranger  to  the  Testatrix,  and 
the  solicitor  of  Mr.  Godrich. 

Now  all  the.se  circumstances  necessarily  awaken  the  vigilance  of  the  Court,  and 
require  that  the  proof  shall  be  full  and  satisfactory.  The  onus  proband!  is  always 
upon  those  who  set  up  a  te.stamentary  instrument ;  and  when  facts  like  these  appear, 
the  evidence  to  prove  the  affirmative  must  be  stronger  than  in  ordinary  cases.  The 
extreme  age  of  the  deceased  will  require  stronger  proof  as  tO'  capacity,  because  at 
periods  so  advanced,  the  mental  faculties  are  often  found  t-o  decay  and  fluctuate; 
so  when  a  Will  is  made  in.  favour  of  a  medical  man  in  whose  house  the  testatrix 
is  resident,  the  Court  must  be  upon  its  guard  against  undue  influence,  for  practising 
which  there  is  so  much  opportunity:  and  where  a  Will  under  such  circumstances  is 
made  by  a  solicitor  who  had  no  previous  knowledge  of  the  deceased,  the  Court  must 
be  sure  that  he  distinctly  understood  her,  and  acted  as  her  agent,  and  not  as  the 
agent  of  the  legatee,  who  sent  him. 

The  law  of  England  has  prescril>ed  no  restrictions  upon  testamentary  dis- 
positions, as  to  who  may  be  the  legatees.  Where  that  power  is  exercised  in  favour 
of  [21]  guardians,  trustees,  solicitors,  medical  attendants,  or  persons  standing  in 
a  similar  relation  to  the  deceased,  the  degree  of  proof  required  will  Ije  greater  or 
less  according  to  circumstances  ;  but  if  the  Court  be  satisfied  that  there  was  adequate 
capacity,  testamentary  intention,  untainted  by  fraud,  and  a  due  execution,  the 
instrument  is  valid.  Fraud  cannot  be  presumed,  but  the  circumstances  may  render 
fraud  so  probable,  that  the  Court  will  require  stronger  proof,  than  in  cases  where 
all  natural  presumptions  are  in  favour  of  the  disposition,  and  the  free  will  of  the 
Testator. 

With  reference  to  these  principles,  we  will  consider  the  evidence  with  respect 
fo  the  preparation  and  execution  of  the  Will  propounded. 
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The  Will  of  1836  was  iirepared  by  Mr.  Lime,  an  attorney  of  Argyle  Street,  and 
attested  by  him  and  Mr.  Foy,  a  sclioolniaster,  residing  in  Little  Chelsea.  Mr.  Lane 
states  that  Mr.  Godrich  was  his  friend  and  client ;  that  Mr.  Godrich  applied  to  him 
to  attend  Mrs.  Loyd  for  the  purpose  of  altering  her  Will — in  fact,  to  appoint  him 
(Godrich),  Jier  residuary  legatee;  that  he  had  been  led  to  do. this  in  conseiiuence  of 
a  letter  from  Mr.  Mellish,  informing  her  that  she  had  a  considerable  residue  un- 
disposed of. 

On  the  l'5th  of  February,  Mr.  Lane  goes  to  Mr.  Godrich's  house  in  the  evening, 
and  Mr.  Godrich  shows  him,  as  he  deposes,  a  Will  dated  in  183-i,  in  which  the 
residue  was  not  disposed  of.  This  was  a  mi.stake,  for  the  Will  of  1834  gives  the 
residue  to  Mr.  Pryce  Jones:  in  the  Will  of  1835  there  is  no  residuary  bequest;  and 
from  the  sul)sequent  part  of  the  evidence  it  appears  that  it  was  the  Will  of  1835. 
From  Mr.  Godrich,  Mr.  Lane  then  receives  certain  instructions,  and  especially 
that  Godrich  was  to  be  the  sole  executor  and  residuary  legatee. 

[22]  Mr.  Lane  states  that  he  felt  that  the  matter  would  require  great  caution  on.  his 
[lart;  and  most  assuredly  it  did,  for  here  was  a  solicitor,  unknown  to  the  Testatrix, 
about  to  be  introduced  to  her,  a  person  of  very  advanced  age,  for  the  purpose  of 
making  Godrich  residuary  legatee  of  a  considerable  property;  he.  Lane,  being  the 
friend  and  .solicitor  of  such  intended  legatee.  Of  the  capacity  of  the  Testatrix,  of 
her  former  testamentar_v  dispositions,  of  her  relations,  if  any,  of  all  circumstances, 
indeed,  relating  to  her.  Lane  knew  nothing,  save  from  the  statements  of  Godrich  ; 
an  interested  person. 

Mr.  Lane  is  then  introduced  to  the  Testatrix,  and  Godrich  very  properly  with- 
draws. It  is  not  necessary  to  go  through  the  evidence:  if  it  be  true,  the  Testatrix 
certainly  gave  instructions  for  the  Will  of  1836.  It  would  have  been  more  cautious 
had  Lane  suggested  who  was  to  be  residuary  legatee,  and  it  would  have  been  more 
prudent  to  have  reduced  the  instructions  into  writing,  and  read  them  over  to 
the  Testatrix.  These  are  ordinary  precautions  in  such  cases,  and  ought  not  to  have 
been  neglected ;  still  the  neglect  of  them  is  not  fatal. 

Mr.  Lane  then  goes  down  stairs,  prepares  the  Will,  and  Mr.  Foy  is  sent  for. 
The  Will  is  read  over,  and  approved  by  the  deceased.  According  to  Lane,  then,  this 
Will  is  prepared  partly  from  the  Will  of  1835,  partly  from  the  suggestions  of  God- 
rich, and  partly  from  new  instructions  given  by  the  Testatrix,  but  the  whole  of  it 
adopted,  and  approved  by  her.  In  the  whole  conduct  and  demeanour  of  the  Testa- 
trix, as  descriljed  by  this  witness,  there  is  no  trait  of  incapacity  or  imbecility,  no 
appearance  of  control  or  fear  ;  and,  considering  her  age,  she  takes  as  active  a  part 
as  could  [23]  be  reasonably  expected.  If  the  evidence  be  true,  there  is  adequate 
proof  of  the  aii/niii.t  tesUindi. 

The  next  step  will  be  to  consider,  how  far  Lane  is  supported  by  the  testimony  of 
Fo}-,  the  other  subscribing  witness.  Foy  was  a  schoolmaster  in  the  neighbourhood, 
and.  according  to  the  evidence  given  of  the  opposing  witnesses,  his  character  and 
integrity  stand  very  high.  He,  too,  was  a  stranger  to  the  deceased,  a  friend  of 
Godrich's,  and  a  client  of  Lane's.  Foy  having  come  to  the  house  in  consequence  of 
being  sent  for  by  Lane  or  Godrich  (it  matters  little  which),  finds  the  Will  already 
prepared,  and  goes  up  with  Lane  to  the  room  of  tlie  Testatrix,  which  Godrich  im- 
mediately leaves.  The  Will  is  then  read  over,  and  the  Testatrix  appeared  to  pay 
great  attention  :  and  he  states  a  strong  proof  of  this,  for  he  says  that  the  Testatrix, 
during  the  reading,  asked,  "Who  did  you  say  was  my  residuary  legatee?"  Mr. 
Lane  said,  "  Mr.  Godrich  ;"  and  she  answered,  "  That's  quite  correct." 

Now,  this  inquiry  and  subsequent  observation,  affords  very  strong  proof  both  of 
capacity  and  testamentary  intention;  and  testamentary  intention,  too,  in  a  very 
important  particular,  namely,  the  bequest  of  the  residue  to  Godrich.  The  remainder 
of  the  evidence  of  Foy  tends  to  support  both  these  conclusions,  and  of  its  truth  there 
is  no  reason  to  doubt;  for  though  in  mere  matters  of  opinion  he  might  be  biassed 
by  his  intimacy  with  Godrich,  and  confidence  in  Lane,  yet  in  a  person  of  integrity, 
such  as  he  is  admitted  to  be,  no  bias  can  be  supposed  to  induce  him  to  invent  cir- 
cumstances, or  to  state  facts,  differently  from  what  occurred.  It  is  manifest,  too, 
from  the  comparison  of  his  evidence  with  that  of  Lane,  that  there  was  no  pre- 
concert as  to  the  evidence  they  should  give. 

[24]  The  result,  then,  of  the  consideration  of  the  two  subscribing  witnesses  is, 
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that  prima  facie,  the  Will  is  proved  to  have  been  duly  executed  ;  but  whether  that 
ought  to  be  the  final  determination  of  their  Lordships,  will  depend  on  the  examina- 
tion of  all  the  other  facts  and  circumstances  in  the  case. 

Before  proceeding  to  these  facts,  let  us  consider  of  what  description  the  circum- 
stances must  be,  and  what  the  evidence,  to  have  the  effect  of  invalidating  the  testi- 
mony already  discussed.  First.  Evidence  to  affect  the  credit  of  Lane.  Second. 
Evidence  proving  general  incapacity,  so  strong  as  to  show  that  the  witnesses  to 
the  Will  must  have  been  mistaken,  or  have  deposed  untruly.  Third.  Proof  of  fraud, 
if  practised  in  other  transactions,  so  connected  with  the  Will,  as  to  justify  the  infer- 
ence that  the  Will  was  tainted  with  it.  Fourth.  Proofs  of  control  and  intimidation, 
such  as  would  show  that  the  Testatrix  was  not  a  free  agent.  These  circmustances, 
or  some  of  them,  especially  if  combined  with  others, — as  unnatural  and  irrational 
change  of  intention,  abandonment  of  objects  long  cherished, — may  satisfy  the  Court, 
that  the  Will  is  not  the  act  of  a  capable  Te.statrix. 

With  respect  to  the  credit  due  to  Lane,  reference  should  he  had,  in  the  first 
instance,  to  his  evidence,  which,  in  this  case,  has  been  twice  taken  (a).  He  states 
that  immediately  after  the  execution  of  the  Will,  "  I  [25]  folded  the  Will  up,  and 
laid  it  down  on  the  desk  or  the  table  before  her,  and  left  it  there  ;  and  immediately 
after,  Foy  and  myself  came  down  stairs,  and,  after  exchanging  a  few  words  with 
Mr.  Godrich,  we  left."  And  at  the  end  of  that  article  of  the  allegation,  he  states 
that  the  execution  of  the  Will  occupied  "  about  ten  minutes  or  a  quarter  of  an  hour." 

In  this  view  of  the  case,  there  is  nothing  in  Lane's  evidence,  on  the  second  article, 
which  relates  to  the  first  Codicil,  to  call  for  observation. 

The  second  Codicil  is  dated  on  the  5th  of  September  18-38.  The  deceased  died 
on  the  25th.  Lane,  after  .stating  the  circumstances  attending  the  making  it,  gives 
the  following  evidence: — "  I  had  other  conversation  with  the  deceased  on  the  said 
occasion  ;  luit  as  that  related  to  private  business  between  herself  and  Mr.  Godrich, 
not  connected  with  her  Will  or  Codicil,  and  I  am  the  solicitor  of  both  parties,  I  do 
not  think  it  necessary  to  state  it ;  I  only  allude  to  it  as  giving  me  the  further  means 
of  judging  of  her  mental  .capacity." 

Here  it  is  necessary  to  observe,  that  whatever  might  have  been  the  nature  of 
this  business,  Lane  had  no  right  to  conceal  it,  and  the  examiner  ought  to  have  re- 
quired him  to  state  it.  If  there  is  any  rule  in  testamentary  law  firmly  established, 
it  is  this,  that  the  witness  shall  state  all  the  facts  from  which  he  draws  his  con- 
clusion, that  a  Testator  was  of  sound  mind  at  the  time  of  the  execution  of  a  testa- 
mentary instrument.  The  Court  forms  its  judgment  principally  from  the  facts, 
and  not  from  the  opinion  of  witnesses  ;  and  many  instances  have  occurred  in  which 
the  decision  of  a  Court  of  Probate  has  been  opposed  to  the  conclusion  drawn  by  the 
witnesses,  though  the  foundation  of  each  opinion  was  the  same  facts.  Here  the 
[26]  witness  actually  keeps  back  the  very  facts  upon  which  he  professes  to  ground 
his  opinion.  When  examined  on  interrogatory,  the  witness  does  mention  hav- 
ing delivered  a  deed  to  the  deceased  on  the  5th  of  September,  when  the  second 
Codicil  was  executed  ;  but  this  incidental  mention  of  this  transaction,  one  out  of 
three,  as  will  presently  appear,  is  more  calculated  to  mislead  and  deceive  than 
inform.  When  examined  a  second  time,  he  repeats  in  substance  the  same  evidence, 
adding,  however,  expressly  that  the  concealment  arose,  because  he  was  .solicitor  for 
Godrich  (.see  Godrich  v.  Jones,  2  Curt.  671). 

On  the  cross-examination  of  this  witness,  when  last  examined,  it  appears  that 
on  this  5th  September  18-38,  several  other  instruments  were  executed,  and  certainly 
of  a  tenor  which  may  satisfactorily  account  for  Lane's  anxiety  to  conceal  them. 

The  first  (mentioned  in  the  original  examination)  is  a  deed  of  covenant,  by 
which,  in  consideration  of  the  sum  of  £1200  lis.  Consols,  Godrich  covenanted  to 


(a)  Mr.  Lane,  when  examined  in  the  first  instance,  admitted  himself  answerable 
to  the  Proctor  in  the  cause,  for  costs ;  the  Prerogative  Court  held  that  he  was  incom- 
petent, but  allowed  the  conclusion  of  the  cause  to  be  rescinded,  for  the  purpose  cf 
having  the  witness  released,  which  was  accordingly  done;  and  thereupon  he  was 
re-producod  and  re-examined,  and  his  evidence  admitted. — See  Godrich  v.  Jones, 
2  Curteis,  630;  and  see  Clark  v.  Carter,  i  Moore's  P.C.  Cases,  207. 
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maiiitiiiii  the  deceased  during  her  life.  The  second  is  a  power  of  attorney  to  Lane 
to  sell  these  Consols. 

These  transactions  occurred  twenty  days  before  the  death  of  the  deceased,  and 
are  stated  by  Lane  to  have  been  the  la.st  transactions,  and  to  have  taken  place 
immediately  before  or  after  the  execution  of  the  Codicil  of  Se])tembjr  5th. 

These  facts  are  elicited  in  consequence  of  interrogatories,  admini.stered  on  the 
second  examination,  the  facts  not  Vieinf;  known  to  the  party  opjiosing  the  Will  before; 
but  there  is  anotiier  transaction  of  a  still  more  extraordinary  complexion,  which 
does  not  appear  in  any  part  of  Lane's  evidence;  or  rather  is  most  studiously  con- 
cealed by  him.  On  this  same  5th  [27]  of  September,  a  power  of  attorney  was 
executed  under  the  superintendence  of  Lane,  empowering  (Jodrich  to  transfer  into 
the  joint  names  of  the  Testatrix  and  himself,  the  sum  of  £448  Long  Annuities,  which 
formed  the  bulk  of  the  property  of  the  deceased. 

All  these  transactions  are  of  a  very  suspicious  character  ;  but  at  present  we 
only  advert  to  them  for  one  purpose;  for  the  purpose  of  showing  that  Lane  not 
only  improperly  withheld  these  circumstances  from  the  Court,  but,  with  respect  to 
the  last  power  of  attorney,  purposely  shaped  his  evidence,  so  as  to  induce  a  belief 
that  the  deed  of  covenant,  and  power  of  attorney  to  sell  the  £1200  Consols,  were 
the  only  transactions  on  the  5th  of  September,  besides  the  execution  of  the  second 
Codicil". 

In  weighing  the  credit  which  may  be  due  to  Lane,  we  must  look  at  tlie  nature 
of  the  business  in  which  he  was  engaged  for  the  deceased. 

The  Testatrix  was  pos.sessed  of  property  of  the  value  of  from  £9000  to  £10,000, 
and  had  besides  an  annuity  of  £600  per  annum.  Her  income  very  greatly  ex- 
ceeded her  expenditure ;  she  had  no  near  relations  who  had,  from  the  ties  of 
kindred,  or  other  causes,  natural  demands  upon  her  :  nor  did  any  reason  exist  why 
she  should  be  anxious  to  augment  her  income :  but  from  the  execution  of  the  Will 
commences  a  series  of  investments  of  a  very  different  character  from  those  which, 
so  far  as  appears,  the  Testatrix  had  been  accustomed  to,  and  manifestly  not  for 
her  security  or  benefit,  but  that  of  the  residuary  legatee;  there  are  two  annuities 
bought,  a  mortgage,  and  the  sale  of  India  bonds,  one  half  of  the  produce  lent  on 
personal  security,  and  the  other  half  paid  to  Godrich  ;  all  this  done  in  consequence 
of  communication  with  Godrich  [28]  in  the  first  in.stance,  though  said  to  be  con- 
firmed by  the  Testatrix.  It  would  have  been  well  if  Lane  could  have  stated  what 
were  the  reasons  the  deceased  gave  for  these  investments,  or  whether  he  explained 
to  her  how  unnecessary  they  were,  for  a  person  in  her  circumstances. 

With  regard  to  the  deed  of  covenant,  by  which  Godrich  undertook  to  keep  the 
deceased  in  his  house,  and  to  provide  her  with  food  and  medical  attendance,  as 
long  as  she  lived,  it  is  abundantly  clear  that  it  was  a  mere  colourable  device  to  get 
pos.session  of  the  money,  of  the  same  character  as  its  cotemporary,  the  power  of 
attorney  to  transfer  the  Long  Annuities. 

In  all  these  transactions.  Lane  forgot  the  position  in  which  he  stood  ;  he  acted 
as  the  attorney  of  the  Testatrix,  but  not  for  her  benefit  or  protection ;  he  was  the 
agent  of  Godrich,  and  acted  for  his  advantage. 

During  the  argument,  our  attention  was  called  to  the  entries  in  Lane's  books. 
These  entries  were  manifestly  made  with  a  view  to  a  particular  purpose  ;  they  are 
not  in  that  ordimiry  form  ;   we  do  not  think  they  assist  Lane's  credit. 

We  will  now  advert  to  the  evidence  of  Sarah  Cooper,  for  the  double  purpose  of 
ascertaining  how  far  she  supports  the  execution  of  the  Will  of  1836,  and  whether 
she  contradicts  or  supports  the  evidence  of  Lane. 

Sarah  Cooper  was  the  nurse  and  attendant  on  the  deceased,  and,  when  examined, 
was  still  a  resident  in  Godrich's  family. 

With  respect  to  the  capacity  of  the  Testatrix,  and  the  animus  testa ndi,  this  wit- 
ness gives  very  strong  affirmative  evidence ;  especially  that  the  deceased  expressed 
her  intention  to  give  all  her  property,  save  a  few  legacies,  to  Godrich,  and  declared, 
that  she  had  [29]  desired  him  to  send  the  gentleman  who  was  to  make  it  (the  Will) ; 
that  Godrich  was  very  neglectful,  and  that  if  anything  happened  to  her,  and  he  lost 
it,  it  would  serve  him  right. 

Looking  at  the  station  in  life  of  this  witness  [cf.  Cooper  v.  Bockett,  18i5,  1846, 
4  Moo.  P.C.  419],  and  the  time  which  elapsed  between  this  conversation  and  the 
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period  she  gave  her  evidence,  it  is  probable  that  all  may  not  have  happened  pre- 
cisely as  she  stated  it,  particularly  as  her  bias  is  clearly  in  favour  of  Godrich  ;  but 
making  all  other  allowances,  unless  we  wholly  disbelieve  the  witness  (which  we  are 
not  justified  in  doing),  this  is  strong  evidence  in  favour  of  the  Will;  it  supports 
capacity,  it  tends  to  show  testamentary  intention,  and  the  absence  of  urgency  on 
the  part  of  Godrich. 

As  to  the  making  the  Will,  the  evidence  of  this  witness,  in  many  respects,  does 
not  agree  with  the  account  given  by  Lane.  Sarah  Cooper  speaks  of  two  interviews. 
of  her  being  present  at  the  giving  the  instructions,  of  their  being  written  down, 
and  i-ead  over  ;  this  statement  does  not  accord  with  Lane's,  but  we  see  no  reason  to 
conclude,  either  that  this  witness  intended  to  give  false  evidence,  or  that  such  con- 
tradictions affect  Lane's  testimony.  Precise  uniformity,  especially  in  witnesses  so 
different  in  class,  never  could  be  e.xpected  ;  indeed,  it  would  rather  be  a  badge  of 
fraud.  We  think  that  the  transaction  of  making  the  Will  is  supported  l)y  Cooper's 
testimony,  though  some  deduction  must  be  made  from  it,  both  on  the  ground  of 
defective  memory,  and  .strong  ties. 

Our  view  as  to  the  execution  of  the  Will,  judging  only  from  the  evidence  we  have 
hitherto  examined,  is  this: — that  Lane's  credit,  from  the  mode  in  which  he  has 
given  his  evidence,  and  from  the  transactions  to  which  he  has  lent  himself,  is  sub- 
ject to  much  suspicion,  [30]  but  that  his  account  of  the  preparation  and  examina- 
tion of  the  Will  is,  in  essential  particulars,  confirmed  by  Foy  and  Cooper,  and  that, 
if  the  case  rested  solely  upon  the  evidence  upon  the  condidit,  we  should  feel  our- 
selves bound  to  pronounce  for  the  validity  of  this  Will. 

We  now  proc?ed  to  examine  the  allegations  given  in  on  the  part  of  Pryce  Jones 
against  the  Will,  and  the  circumstances  subsequently  pleaded  in  support  of  it. 

One  of  the  leading  averments  contained  in  the  first  allegation,  is  impaired 
capacity,  and  occasional  delusion. 

It  is  scarcely  necessary  to  observe,  that  in  a  person  so  far  advanced  in  years, 
the  vigour  and  energy  of  mind  found  in  earlier  life,  cannot  be  expected  or  required, 
but  there  mu.st  exist  that  which  the  law  requires — "  It  is  not  sufficient  that  the  Tes- 
tator be  of  memory  when  he  maketh  his  W^ill,  to  answer  to  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory,  so  that  he  be  able  to  make  dis- 
positions of  his  estate  with  understanding  and  reason."  The  Marquess  of  Win- 
chester's Case  (6  Co.  Rep.  2.3  a.). 

As  to  delusion,  dift'erent  considerations  arise:  the  act  done  under  the  influence 
of  delusion  is  void,  for  then  the  mind  of  the  Testator  was  unsound,  but  d^'lusion 
may  precede  or  succeed  an  act,  without  aft'ecting  its  validity. 

There  are  several  witnesses  examined  on  the  article  which  pleads  impaired 
capacity.  It  is  alleged  to  have  commenced  in  1835,  while  the  deceased  was  resident 
at  Rose  Cottage,  and  to  have  continued  whilst  she  was  under  Godrich's  roof,  till  her 
death. 

Of  these  witnesses,  the  one  by  far  the  most  entitled  to  consideration  is  Mr.  James ; 
he  has  no  personal  interest  in  the  case,  and  does  not  show  the  same  bias  as  [31] 
.some  of  the  others  do.  He  expresses  his  opinion,  that  the  deceased,  from  the  spring 
of  1836,  was  quite  incompetent  to  the  management  of  her  business,  or  to  make  her 
Will ;  she  was  quite  in  second  childhood  :  the  period  to  which  James  speaks,  is  rather 
after  the  date  of  the  Will,  but  yet  so  close  to  it,  that  his  opinion,  if  correct,  may 
have  a  .strong  bearing  upon  the  question  of  capacity,  when  the  Will  was  executed. 

It  is  necessary  to  examine  his  evidence,  and  especially  the  grounds  he  assigns  for 
his  opinion. 

Mr.  James's  acquaintance  with  the  Te.statrix  commenced  in  1831,  when  he  intro- 
duced himself  to  her  at  Rose  Cottage,  for  the  purpose  of  befriending,  by  his  inter- 
position, Thomas  Jones,  of  Merthyr  ;  he  used  to  visit  her  about  four  times  a-year, 
and  until  the  spring  before  her  death,  in  1838. 

He  then  deposes  to  her  partiality  for  Pryce  Jones,  and  to  her  declaration,  that 
she  would  give  him  money  to  set  him  up  in  business,  and,  by  her  Will,  the  bulk  of  her 
property.  He  says,  that  it  was,  to  the  besr,  of  his  recollection,  in  the  year  1835, 
that  she  said  that  she  had  given  Pryce  Jones  £5000  to  set  him  up  in  business,  and 
that  she  spoke  with  evident  delight  of  his  marriage.  Subsequently,  James  deposes 
to  his  visits  to  the  deceased,  at  Godrich's,  commencing  somewhere  about  the  spring  of 
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1836;  lie  was  much  struck  with  the  alteration  in  the  deceased,  and  he  specifies  three 
circumstances,  as  showing  (to  use  his  own  expression)  that  her  conversation  was  of 
quite  a  different  turn;  she  observed  iiow  like  he  was  to  the  Royal  family;  she  told 
a  story  of  two  snuff-lioxes  given  by  her  to  the  two  Mr.  Mellishes;  that  the  most 
marked  alteration  was,  as  to  Pryce  Jones;  that  she  accused  him  of  having  roblied 
her  of  £5000,  pro-[32]-misiiig  he  would  not  marry,  but  keep  a  carriage  for  her. 
and  so  forth  :  and  that  all  this  was  in  direct  contradiction  to  her  former  conversa- 
tions. James  details  the  expressions  of  the  deceased  with  respect  to  (Jodrich,  her 
satisfaction  of  his  taking  care  of  her  and  her  property;  and  says  that  she  stated, 
that  Mrs.  Godrich  came  to  her  every  morning,  knelt  down  on  her  knees,  and  asked 
her  blessing. 

From  these  circumstances,  thus  set  forth  by  James,  he  draws  his  conclusion, 
that  the  mental  faculties  of  the  deceased  were  impaired  ;  and  he  especially  relies 
upon  the  change  as  to  Pryce  Jones,  as  the  leading  reason  for  his  opinion. 

Their  Lordships  entertain  no  doubt  but  that  James  has  correctly  described  all 
the  facts  which  occurred  to  the  best  of  his  recollection  ;  but  the  first  question  is, 
assuming  tlie  representation  to  be  correct,  will  the  facts  stated,  when  fully  con- 
sidered, .support  his  conclusion  ;  and  even  if  they  will,  is  he  confirmed  by  other 
testimony? 

Now  we  tliink  it  extremely  probable  that,  looking  at  the  extreme  age  of  the 
deceased,  there  was  some  gradual  decay  of  her  mental  faculties,  and  that  such 
diminished  power  might  strike  James,  who  saw  her  only  at  intervals,  more  forcibly 
than  those  who  were  accustomed  to  her;  but  such  diminution  of  mental  power  is 
perfectly  consistent  with  adequate  testamentary  capacity. 

As  to  the  facts,  it  is  quite  clear  that  the  alleged  resemblance  to  the  Royal  family, 
and  the  story  of  the  two  snuff  boxes,  cannot  be  deemed  proof  of  incapacity,  even  if 
constantly  asserted  on  the  visits  of  James.  Such  repetitions  are  the  constant  con- 
comitants of  old  age,  and-  do  not  necessarily  show  a  want  of  testamentary  capacity, 
especially  where  a  person  being  confined  [33]  to  the  house,  with  a  very  narrow  circle 
of  acquaintance,  has  little  novelty  or  fresh  topics  for  conversation. 

With  regard  to  the  deceased  submitting  to  the  conduct  of  Godricli,  it  is  a  fact  not 
altogether  unimportant,  for  whatever  allowance  may  be  made  for  the  difference  of 
age,  it  is  not  probable  that  the  Testatrix,  who  appears  to  have  been  originally  a 
shrewd  woman,  would  have  received  such  absurd  adulation  as  the  witness  speaks 
to,  without  expressing  disapprobation  ;  but,  though  this  may  be  so,  still  it  is  only 
an  incidental  circumstance,  from  which,  standing  alone,  nO'  conclusion  could  be 
safely  drawn. 

As  to  the  displeasure  expressed  against  Jones,  was  there  a  cause  reasonably 
to  account  for  it?  We  think  that  this  question  must,  without  doubt,  be  answered 
in  the  affirmative.  That  the  deceased  had  grave  cause  of  displeasure  against  him, 
and  that  she  manifested  that  displeasure  most  strongly,  the  more  so,  perhaps,  and 
not  unnaturally,  because  she  had  previously  conferred  so  many  benefits  upon  him. 
It  is  not  necessary  to  enter  into  the  particulars  of  the  evidence  showing  the  ground 
of  the  displeasure  and  the  manifestation  of  it.  It  is  enough  to  say  that  there  was 
ample  cause,  reasonably  to  produce  the  result,  and  that  this  is  proved  by  the  evidence 
of  Whittemore  and  Everett,  and  many  others  ;  and  especially  the  fact  of  that  dis- 
pleasure is  admitted  by  Charles  Jones,  the  father  of  Pryce  Jones  (n). 

[34]  No  wonder,  then,  that  the  deceased  was  loud  in  her  complaints  of  Pryce 
Jones's  conduct,  and  rational  complaints  they  were ;  and  if  so,  nearly  the  whole 
foundation  on  which  James's  opinion  is  built,  falls  to  the  ground,  and  the  change 
in  the  deceased's  conversation  is  fully  ju.stified  by  the  circumstances  which  had 
occurred.  James,  no  doubt,  was  ignorant  of  these  occurrences,  and  hence  his 
erroneous  conclusions. 

We  have  thought  it  right  to  enter  thus  fully  into  James's  evidence,  because  the 

(a)  The  circumstances  deposed  to  by  these  witnesses  were  the  general  displeasure 
evinced  by  the  deceased  at  Pryce  Jones's  marriage  ;  and  her  final  quarrel  and  separa- 
tion from  him  just  before  she  went  to  reside  with  Godrich.  in  consequence  of  his 
asking  her.  after  dining  with  her.  to  give  him  £2000,  and  trying  to  get  her  to  con- 
sent by  making  her  tipsy,  as  she  alleged,  and  the  witnesses  believed. 
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question  of  impaired  capacity  is  always  an  important  one  in  persons  of  great 
age,  and  also  because  from  James's  position  in  life  and  legal  habits,  his  testimony  is 
entitled  to  grave  consideration  ;  but  as  to  the  rest  of  the  evidence  on  this  subject, 
we  think  a  few  observations  will  satisfactorily  dispose  of  it. 

The  witnesses  examined  on  the  twenty-first  article,  pleading  incapacity  (a),  are, 
Alice  Keep,  Catherine  Smith,  [35]  Charles  Jones,  Wm.  Toby,  jun.,  John  Smith,  and 
Charles  Jones,  the  younger.  We  are  of  opinion  that,  considering  the  facts  to  which 
they  depose,  and  the  reasons  a.ssigned  for  their  conclusion,  they  do  not  prove  that 
the  mental  faculties  of  the  deceased  were  so  impaired  as  to  render  her  incapable 
of  a  testamentary  act.  On  the  contrary,  the  true  result  of  the  evidence  is,  that  the 
deceased,  at  the  time  of  making  the  Will  of  1836,  possessed  a  capacity  as  perfect 
as  usually  falls  to  the  lot  of  persons  of  her  age.  Having  formed  our  opinion  as  to  the 
capacity  of  the  Testatrix  from  the  evidence  brought  to  prove  that  she  was  not 
capable  of  a  testamentary  act,  it  is  not  necessary  to  make  any  observations  on  the 
evidence  brought  to  prove  the  affirmative. 

The  delusions  alleged  in  the  plea,  are  spoken  to  by  Catherine  Smith,  and  are 
borne  out  by  Mrs.  Keep;  they  depose  that,  on  one  occasion,  the  Testatrix  imagined 
that  she  had  lost  her  thumb.  Mrs.  Keep  thinks  this  occurred  about  four  or  five 
years  before  her  death;  Catherine  Smith  fixes  the  time  to  about  six  weeks  before  she 
left  Rose  Cottage,  in  1835:  other  strange  occurrences  are  nientioned  by  Catherine 
Smith,  as  that  the  deceased,  on  one  occasion,  had  Bank  notes  on  her  head  ;  on 
another,  that  she  pointed  to  the  cruet-stand,  as  if  she  wished  to  have  the  teapot 
filled  from  the  vinegar-cruet;  and  in  the  13th  article,  as  alleged,  to  mistaking  the 
foot  for  the  head  of  the  bed ;  but  she  signs  the  Will  next  day  as  a  witness.  Now, 
assuming  that  all  the  circumstances  took  place  as  stated,  and  that  no  explanation 
could  b©  offered  as  from  intoxication,  deli-[36]-rium  or  otherwise,  it  must  be 
recollected  that  these  delusions  are  wholly  unconnected  with  the  Will  in  question — 
that  they  occurred  many  months  before  the  date  of  the  Will,  and  that  there  is  no 
evidence  to  show  that  they  were  of  a  permanent  nature,  or  even  tliat  they  ever  took 
place.  Again;  we  think  that  facts  so  isolated  cannot  effectually  be  brought  to  bear 
upon  capacity  where  the  Will  was  executed,  and,  consequently,  cannot  affect  its 
validity. 

The  next  head  for  consideration,  is  the  alleged  improbability  of  the  Testatrix 
(if  of  sound  mind),  executing  the  Will  of  February  1836  voluntarily  ;  and  this  im- 
probability is  based  upon  her  former  testamentary  acts,  and  the  presumed  state  of 
her  affections. 

The  Will  of  December  1834,  gave  Charles  Jones  £1000.  James,  his  brother, 
the  interest  of  £500  for  life.  The  interest  of  £1000  to  the  widow  of  T.  Jones  of 
Merthyr,  and  the  capital  to  her  children.  After  some  small  legacies,  the  Testatrix 
gave  the  residue  to  Pryce  Jones,  and  appointed  him  Executor  with  Mr.  Toby,  who 
took  a  legacy  of  £200. 

The  Will  of  October  1835,  appoints  Tob}',  jun..  and  Godrich,  Executors:  to  Mrs. 
Jones  of  Merthyr,  it  gives  £2000,  instead  of  the  interest  of  £1000,  and  the  capital 

(«)  This  article  pleaded,  "  That  in  and  ever  after  the  year  1835.  the  deceased 
was  of  weak  and  imbecile  intellect,  from  her  very  advanced  age  and  infirmities, 
and  incapable  of  giving  instructions  for,  or  making  and  executing  her  Will  or  any 
Codicil  thereto,  or  of  doing  any  other  act,  requiring  thought,  judgment,  and  reflec- 
tion; that  Francis  Godrich,  for  the  purpose  of  making  the  pretended  Will  pro- 
pounded in  this  cause,  did,  without  her  knowledge,  employ  Richard  Kirkman  Lane, 
his  own  friend  and  solicitor,  and  a  total  stranger  to  the  deceased,  and  thus  was 
prepared,  from  his  own  instructions,  the  pretended  Will,  pleaded  and  propounded 
in  this  cause;  that  the  deceased  being  then  under  the  influence  of  Francis  Godrich, 
executed  the  same  in  the  presence  of  Richard  Kirkman  Lane  and  William  Foy,  an 
intimate  friend,  (of  him,  Godrich,  but  a  total  stranger  to  the  deceased,)  who  was 
directed  to  attend  at  Godrich's  for  such  purpose.  That  .she  was  ignorant  of,  or 
unable  to  understand,  the  contents  thereof,  and  particularly  the  disjiosition  of  tlie 
residue  of  her  property,  therein  contained,  and  had,  since  the  pretended  execution 
thereof,  when  a.sked  respecting  the  same,  expressed  herself  in  words  showing  ir 
indicating  such  her  entire  ignorance  thereof." 
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thereof  to  her  children.  James  Jones  takes  £500  absolutely,  i^oOO  is  given  in 
charity,  and  £.'5000  to  each  of  the  Executors;  the  residue  is  undisposed  of. 

The  main  distinctions  between  these  two  Wills  are,  the  omission  of  diaries  and 
Pryce  Jones,  the  introduction  of  Godrich,  as  Executor  and  Legatee,  and  the  legacies 
to  him  and  Toby. 

There  was  much  argument  at  the  Bar  respecting  the  execution  of  this  Will;  the 
importance  of  the  paper,  and  the  circumstances  attendant  upon  it,  are  pertinent 
[37]  to  the  present  issue  only,  because  the  Will  of  18.'35  was,  as  deposed  by  Lane, 
the  substratum  of  the  W'ill  of"  1836. 

This  Will  of  1835,  was  prepared  by  Mr.  Robert  Chambers,  who  describes  himself 
as  a  Barrister-atr-law,  and  it  is  attested  by  him  and  Catherine  Smith.  Mr.  Chambers 
was  an  entire  stranger  to  the  Testatrix  till  the  morning  of  October  7th,  1835,  when 
he  was  called  in  by  Toby,  to  make  this  Will,  Mrs.  Loyd  being  then  resident  at 
Rose  Cottage.  If  the  evidence  of  Mr.  Chambers  is  to  receive  full  credit,  there  can 
be  no  doubt,  but  that  this  was  the  Will  of  a  willing  and  capable  Testatrix,  and  there 
are  several  circumstances  in  support  of  it.  At  this  period  Mr.  Pryce  Jones  had 
forfeited  all  claims  upon  the  deceased,  who  warmly  and  not  unreasonably  resented 
his  conduct.  There  was,  therefore,  an  urgent  cause  for  the  revocation  of  the  Will 
of  1835,  by  which  he  would  have  taken  the  bulk  of  the  property.  The  residue  was 
then  to  be  disposed  of.  Whether  the  deceased  had  next  of  kin  or  not,  there  were 
none  whom  she  recognized  as  having  claims  upon  her,  besides  those  mentioned  in 
the  Will  of  1835,  and  Pryce  Jones,  with  whom  she  was  offended,  and  most  ]irobably 
also,  at  that  time,  witli  his  father.  It  was  not  improbable,  therefore,  that  she  should 
increase  the  legacy  to  Toby,  and  not  knowing  what  to  do  with  the  residue,  confer 
a  benefit  on  Godrich,  who  was  becoming  intimate  with  her. 

It  is  true  that  both  Catherine  Smith,  the  other  attesting  witness,  and  William 
Toby,  jun.,  who  brought  Mr.  Chambers,  and  assisted  in  making  this  Will,  now  depose 
that  the  deceased  at  the  time  of  making  it  was  not  of  sound  mind;  but  we  cannot 
confide  in  [38]  their  evidence,  for  not  only  are  they  deposing  against  their  own 
acts,  but  they  assign  no  satisfactory  reason  for  their  opinions:  and,  further,  their 
evidence  is  in  opposition  to  all  thosse  witnesses  whose  testimony  has,  we  think, 
satisfactorily  established  general  capacity. 

On  the  whole,  therefore,  we  have  come  to  this  conclusion,  as  to  the  Will  of  1835, 
that  there  are  no  circumstances  attending  it  which  should  prevent  its  being  fairly 
used  as  the  substratum  for  the  Will  of  1836. 

We  must  now  contrast  the  contents  of  the  Will  of  1836  with  the  W'ill  of  LS-'iS. 

There  are  some  very  material  alterations.  The  Will  of  1836  reduces  the  legacy 
to  Mrs.  Jones,  of  Merthyr,  from  £2000  to  £100  :  now  only  five  months  had  elapsed 
between  the  making  of  these  two'  Wills,  and  the  good  will  of  the  Testatrix  towards  this 
Mrs.  Jones,  is  manifested  not  only  by  the  legacy  of  £2000  in  the  Will  of  1835,  but 
Mr.  Chambers  deposes  that  the  deceased  then  said  "  much  about "  the  Jones,  of 
Merthyr.     We  have  sought  in  vain  for  any  solution  of  this  reduction. 

Next  comes  the  reduction  of  James  Jones'  legacy  from  £500  to  £300.  Toby's 
legacy  is  diminished  from  £2000  to  £500,  and  he  is  no  longer  an  Executor. 

The  reason  suggested  for  this  alteration  is,  that  after  the  deceased  went  to  God- 
rich's,  and  he  became  acquainted  with  her  afl'airs,  her  attention  was  drawn  to  the 
fact  that  Toby  had  invested  £500  of  hers  in  his  own  name,  and  suspicion  on  that 
account  arose  in  her  mind.  This  circumstance  is  admitted  by  Toby,  though  he 
disclaims  all  improper  motives.  We  think  that  the  fact  itself,  especially  if  attended 
with  such  [39]  representations  as  were  capable  of  being  made  respecting  it,  whether 
with  good  cause  or  not,  might  reasonably  make  a  strong  impression  on  the  mind 
of  the  Testatrix  unfavourable  to  Toby,  and  so  account  for  this  reduction,  and  his 
I'emoval  from  the  executorship. 

The  legacy  to  charity,  of  £500,  is  not  to  be  found  in  this  W'ill. 

By  these  alterations  a  very  considerable  increase  is  made  in  the  residue  left  un- 
disposed of  by  the  Will  of  1835.  The  whole  of  that  residue,  amounting  to  not  less 
than  £9000,  is  given  to  Godrich,  who,  only  five  months  before,  took  but  £2000,  and 
that,  the  first  legacy  ever  bequeathed  to  him  by  the  Testatrix.  It  must  be  admitted, 
we  think,  that  such  a  disposition  of  the  property  by  a  Will  executed  in  Godrich's 
owii  house,  is  well  calculated  tO'  raise  grave  suspicions ;  but  though  we  recognize  this 
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position  as  unquestionably  true,  we  are  not  prepared  to  say,  looking  at  all  the 
circumstances  relating  to  Pryce  Jones  and  Toby,  and  the  absence  of  strong  demands 
upon  the  Testatrix  by  near  relations,  that  the  contents  of  this  Will  are  so  opposed 
to  all  probability,  as  to  raise  any  very  powerful  argument  against  its  being  the  act 
of  the  deceased.  We  must  make  great  allowance  for  the  variation  of  intention  so 
coimnon  in  old  persons,  and  for  the  reasonable  increase  of  Godrich's  influence. 

Tlie  last  branch  on  this  part  of  the  case  is,  the  charge  preferred  against  Godrich, 
of  having  exercised  control  over  the  deceased,  and  obtained  the  execution  of  the 
Will  by  fraud  and  undue  influence. 

With  respect  to  the  allegation  of  control,  we  are  of  opinion  that  there  is  no 
evidence  of  any  coercion.     It  is  disproved. 

[40]  To  invalidate  a  Will  on  the  ground  of  fraud  and  undue  influence,  it 
must  be  shown  that  they  were  practised  with  respect  to  the  Will  itself,  or  so  con- 
temporaneously with  the  Will,  or  connected  with  it,  as  by  almost  necessary  presump- 
tion to  effect  it.  Other  frauds  committed  against  a  Testator  are  only  evidence  to 
raise  strong  suspicion  against  any  act  done  under  the  superintendence  or  by 
the  interference  of  those  connnitting  them. 

There  are  acts  done  by  Godrich  w-ith  reference  to  the  Testatrix,  which  every  Court 
of  Justice  would  view  with  suspicion,  and  some  are  deserving  of  the  severest  dis- 
approbation. No  sooner  had  the  deceased  began  to  reside  under  Godrich's  roof 
than  these  acts  conmience.  The  transfer  of  the  house  in  November  1835,  in  con- 
sideration of  maintaining  the  Testatrix  for  a  given  period  of  time,  described  in  the 
deed  as  an  absolute  purchase  for  £980,  with  a  receipt  indorsed  thereon  for  the 
purchase-money,  and  attested  by  Mr.  Chambers,  who  (if  the  transaction  were  of  the 
nature  described  by  Mr.  Godrich)  was,  as  he  swears,  in  utter  ignorance  thereof,  and 
was,  therefore,  made  a  witness  to  a  nominal  and  fictitious  payment  of  the  purchase- 
money :  Mr.  Chambers  swears  that  he  believed  the  price  tO'  be  a  fair  one,  and  to  be 
paid,  when,  in  fact,  the  payment  of  the  price,  if  he  speaks  truly,  was  a  mere  delusion 
practised  upon  him  by  Godrich.  Godrich,  in  opposition  to  his  own  witness,  Cham- 
bers, swears  that  the  consideration  was  inserted  under  his  (Chambers')  advice;  but 
when  Godrich  answered  the  first  allegation,  he  gave  no  such  explanation. 

The  next  transaction  is  the  agreement  of  the  5th  of  September  18;38,  twenty 
days  Ijefore  the  death  of  the  deceased,  when,  in  consideration  of  the  transfer  of 
[41]  £1200  lis.  Consols,  Godrich  covenants  to  maintain  the  deceased  till  her 
death,  and  furnish  medical  attendance.  Upon  such  an  agreement,  at  such  a  time, 
and  under  such  circumstances  it  is  hardly  necessary  to  observe  that  it  was  a  mere 
specious  cover  to  obtain  possession  of  the  property. 

Of  the  same  date  is  the  power  of  attorney  to  transfer  this  stock,  and  the  power 
to  transfer  the  £448  Long  Annuities,  and  the  donation  of  the  £800  Exchequer  Bills, 
immediately  follows. 

These  are  all  acts  by  which  Godrich  was  directly  benefitted,  and  by  which,  before 
the  death  of  the  deceased,  he  obtained  the  control  over  nearly  all  her  property. 

Even  the  acts  done  in  the  management  of  the  other  property  have  all  a  similar 
tendency:  the  benefit  of  Godrich.  The  policy  of  insurance  on  the  life  of  Player, 
is  in  his  name. 

The  effect  of  all  these  acts  we  will  consider  hereafter. 

We  do  not  conceive  it  necessary  particularh'  to  notice  other  circumstances  set 
forth  in  this  case,  to  prove  that  Godrich  had  acquired  and  exercised  undue  influence 
over  the  deceased:  care  and  attention  to  her  w-ants  and  wishes,  even  to  her  whims 
and  fancies;  flattery  and  obsequiousness,  however  degrading,  will  not  constitute 
such  an  undue  influence  as  can  affect  the  acts  of  a  capable  Testatrix. 

Before  we  leave  this  branch  of  the  case,  it  is  right  to-  notice  the  evidence  as  to 
the  recognition  of  this  Will.  Mr.  Howard  deposes  that,  as  near  as  he  can  recollect, 
about  a  twelvemonth  after  the  deceased  had  quitted  Rose  Cottage,  he  was  in  the 
room  with  the  deceased  when  young  Alfred  Godrich  was  present,  and  after  some 
observation  about  his  making  a  noise,  she  [42]  said,  "  What  a  fine  boy  he  is:  I  have 
adopted  him  in  my  Will ;  I  have  left  him  £2000."  She  also  went  on  to  say  she  had 
loft  his  father  sole  Executor. 

Assuming  that  this  evidence  is  fully  to  be  relied  on,  it  is  of  great  im]iortance,  for 
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the  Testatrix,  in  this  conversation,  shows  memory  and  capacity,  and  identities  and 
recognises  tiie  instrument  in  question. 

The  evidence  of  Miss  Terry,  to  nearly  the  same  ett'ect,  also  deserves  attention. 
Deposing  on  tiie  same  article.  Miss  Terry  says  that  the  deceased,  about  a  twelve- 
month l)efore  her  death,  speaking  of  Mr.  (lodrich,  who  had  l)een  mucli  tired  with 
attending  a  patient  at  night,  said,  "  that  it  was  a  jjity  he  tired  himself  in  that  way, 
when  he  knew  it  was  not  necessary,  for  she  had  j)rovided  for  him,  saying — "  I  have 
left  Alfred  £2000,  and  his  father  the  residue  or  the  greater  part  of  my  property," 
— a  declaration  strongly  coufirmatory  of  this  instrument  being  the  real  Will  of 
the  deceased. 

We  must  now  turn  our  attention  to  the  first  Codicil  executed  by  the  Testatrix  : 
tiiat  Codicil  bears  date  the  13th  of  December  ]8.'i6;  it  revokes  the  legacy  of  £500, 
given  to  Toby,  jun.,  and  bequeaths  it  to  Charles  Jones,  of  Welchpool. 

With  respect  to  the  contents  of  this  Codicil,  there  does  not  appear  to  be  any 
improbability  of  this  according  with  the  mind  of  the  Testatrix,  for  it  was  not 
unlikely  that  her  regard  for  Toby,  already  greatly  diminished  1)y  her  quarrel  with 
him,  should,  in  consequence  of  the  estrangement,  have  been  wholly  extinguished  ; 
nor  is  the  transfer  of  the  legacy  to  Mr.  Charles  Jones  improbable.  Further,  Godricii 
had  no  interest  under  this  Codicil,  and  it  is  free  from  all  suspicion  on  that  account. 

It  is  true  that  the  evidence  in  support  of  it,  is  but  [43]  scanty  ;  l)ut  if  the  Will 
can  stand,  their  Lordships  think  that  tiiis  Codicil  mu.st  also  be  entitled  to  probate. 

The  last  testamentary  act  is  the  Codicil  of  September  18.38:  it  reduces  the  legacy 
of  £500  given  to  Charles  Jones  by  the  first  Codicil,  to  £300,  stating  that  the  Testatrix 
had  given  him  £200  sonxe  short  time  before.  It  is  admitted  that  the  gift  had  taken 
place,  and  it  appears  that  the  deceased  had  made  some  directions  as  to  her  intention 
to  make  some  sucli  Codicil.  The  probability  is,  therefore,  in  favour  of  it ;  but  this 
will  not  be  sufficient,  unless  we  are  satisfied  that  the  Codicil  was  the  act  of  a  capable 
and  willing  Testatrix. 

Mr.  Lane  is  tiie  drawer  of  this  Codicil;  he,  without  communication  with  the 
deceased,  receives  in.structions  for  it  from  Godrich,  who  would  be  benefitted  by  it  ; 
and  still  without  communication,  prepares  a  fair  copy  for  execution,  and  takes  it  to 
the  deceased  on  the  5th  of  Sept<?mber.  Lane  says,  being  alone  with  the  Testatrix, 
he  read  it  over  to  her;  he  has  no  recollection  of  any  remark  she  may  have  made 
after  the  reading  over,  but  before  the  reading  over  she  had  been  anxious  to  impress 
on  his  mind,  that  she  had  let  Jones  have  the  £200  through  Godrich's  interference. 

Mr.  Flook,  who  was  a  stranger  to  the  deceased,  gives  a  somewhat  different 
account  of  the  transaction.  He  says  that  the  substance  of  the  Codicil  was  stated 
to  her,  and  that  she  acquiesced ;  he  adds  also  that  Godrich  was  present ;  and,  at 
some  part  of  the  transaction.  Cooper.  Such  differences  are  not  of  great  importance 
in  ordinary  cases,  but  in  this  they  require  attention,  for  we  must  determine  whether, 
all  the  circumstances  considered,  the  evidence  will  be  sufficient. 

Cooper,  wliom  Lane  says  knows  nothing  of  this  Codicil,  was  present;  she  never 
heard  of  it  till  the  [44]  execution,  on  the  5th  of  September.  In  fact,  there  is  no 
evidence  whatever  to  any  of  the  transactions  of  this  day,  excepting  that  of  Lane 
and  Flook.  This  renders  it  the  more  necessary  to  examine  completely  intO'  all  the 
circumstances,  and  particularly  to  consider,  whetlier  we  can  give  full  credence 
to  their  testimony. 

We  must  now  revert  to  the  contemporary  acts  of  that  day  (September  5th),  to 
the  agreement  for  the  transfer  of  the  £1200  Consols,  and  the  power  of  attorney 
to  transfer  the  same,  and  to  the  power  of  attorney  to  transfer  the  £448  Long 
Annuities.  All  these  were  acts  in  which  Lane  was  concerned, — instruments  wliich 
he  prepared  and  caused  the  Testatrix  to  execute,  and  by  which  her  interest  was 
sacrificed  and  Godrich's  promoted.  If  it  be  true,  as  stated  by  Godrich's  answer, 
that  tlie  power  of  attorney,  as  to  the  £448  Long  Annuities,  was  to  save  probate 
and  legacy  duty,  it  must  have  been  done  in  contemplation  of  the  speedy  decease  of 
the  Testatrix  ;  then  what  becomes  of  the  agreement  to  transfer  the  Consols  for 
maintenance;  twelve  hundred  pounds,  as  it  turns  out,  for  twenty  days?  or  can  it 
be  averred  by  Lane,  that  this  agreement  too  was  a  scheme  to  save  proljate  and 
legacy  duty?  Even  this  retreat  is  closed,  for  Lane  has  represented  this  agreement 
as  a  real  bona  fide  agreement,  for  the  purposes  mentioned  in  it. 
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When  we  see  the  solicitor  who  declares  himself  employed  on  behalf  of  the  deceased, 
inducing  her  to  do  acts  of  this  description,  our  first  doubt  is,  wiiether  the  deceased 
understood  what  she  did:  whether  she  was  not  a  mere  instrument  in  the  hands  of 
those  about  her,  and  if  so  as  to  these  acts,  whether  it  was  not  the  same  as  to  this 
Codicil. 

The  conduct  of  both  the  witnesses  in  giving  their  [45]  account  of  the  proceed- 
ings of  this  day  has  tended  greatly  to  shake  our  confidence  in  their  statements. 

Lane  examined  in  chief  says: — "  There  was  then  some  other  business  transacted, 
but  I  am  the  solicitor  of  Mr.  Godrich,  I  am  not  at  liberty  to  mention  it.  After  it 
was  over,  Mr.  Flook  and  myself  came  away." 

On  the  12th  Interrogatory  he  says: — "I  was  with  the  deceased  only  about  ten 
minutes  on  that  occasion.  I  did  transact  some  other  business  with  her  at  that 
time.     It  was  after,  and  not  before,  the  execution  of  the  Codicil." 

Lane  p)roceeds  to  state  that,  after  the  examination  had  proceeded  so  far,  he 
consulted  a  civilian  as  to  what  he  should  answer  and  what  not,  and  what  documents 
he  should  produce  or  refuse.  He  declines  to  produce  the  instructions  for,  or  the 
draft  of,  the  agreement  of  the  5t.li  of  September;  but  on  the  13th  and  14th  In- 
terrogatory he  sets  forth  some  of  the  facts  relating  to  that  agreement,  and  the  power 
of  attorney    connected  with  it. 

In  answer  to  the  18th  Interrogatory,  Lane  deposes,  that  his  last  "transaction 
of  business  with  the  deceased  was  on  the  5th  of  September,  when  the  second  Codicil 
and  power  of  attorney  were  executed,  but  which  of  the  two  preceded  the  other  I 
forget ;  they  were  done  before  each  other,  and  one  a  little  before  the  other.  If  the 
Codicil  was  the  last,  then  the  persons  present  were  Mr.  Godrich,  Mr.  Flook,  Sarah 
Cooper,  and  me.  If  that  was  the  first,  Mr.  Flook  may  have  gone  out  of  the  room, 
leaving  only  Mr  .Godrich  and  me.  I  can't  say  how  this  was — I  quite  forget."  On 
the  subsequent  examination  he  says:  "  There  is  another  attendance  on  Mr.  Godrich; 
it  relates  to  Mrs.  Loyd,  but  not  to  her  Will  or  Codicil."  This  entry  he  will  not 
show. 

This  evidence  gives  rise  to  several  observations: — [46]  Ist.  That  Mr.  Lane 
kept  back  the  other  transactions  of  Septemlier  5tli,  except  the  Codicil ;  but  he  does 
disclose  the  fact  of  there  being  other  transactions.  His  plea  for  silence  is  pro- 
fessional confidence.  That  such  a  plea  could,  under  the  circumstances,  be  sustained, 
we  do  not  admit;  it  might  justify  silence,  but  not  misrepresentation.  How  doe,s 
Mr.  Lane  deal  with  this?'  Upon  examination  he  has  disclosed  the  agreement  and 
jnower  of  attorney  to  sell  the  Consols,  but  he  represents  this  as  the  la.st  transaction  ; 
clearly  negativing  all  others,  especially  the  power  of  attorney  for  the  transfer  of 
the  £448  Long  Annuities:  describing  Flook  as  probably  not  present,  who  must 
have  been  an  attesting  witness  to  the  last  power,  and  who,  as  he  must  recollect,  was 
a  witness  to  the  first  power.     How  could  he  doubt? 

The  plain  truth  is,  that  Lane  felt  that  these  were  transactions  which  could  not 
bear  the  light,  and  he  was  not  only  silent  as  to  them,  but  represented  the  case  as 
if  no  such  facts  had  occurred. 

How  does  Flook  represent  these  occurrences?  He  says,  "  We  signed  on  a  small 
table  which  stood  lieside  the  deceased.  I  then  immediately  left  the  room,  and  went 
into  the  parlour  for  about  five  or  ten  minutes  more.  I  left  Mr.  Lane  and  Mr. 
Godrich  in  her  room."  Again — "  I  did  not  see  Mr.  Godrich  again,  but  Mr.  Lane 
came  down  alone,  and  we  went  away  from  the  house  together." — "  I  was  with  the 
deceased  only  five  minutes."  Further  on — "  I  am  aware  I  was  with  her  but  a  short 
time,  but  I  believed  her  to  know  what  she  was  about,  and  I  witnessed  her  act  accord- 
ingly "  (not  acts). 

On  the  4th  Interrogatory  he  repeats  this,  and  again  on  the  28th.  In  the  whole 
of  the  former  part  of  his  evidence  he  has  excluded  the  notion  of  any  other  act 
being  done. 

[47]  Here  again  then,  there  is  not  only  silence  as  to  what  did  occur,  for  he 
attested  tlie  powers  of  attorney,  but  a  representation  inconsistent  with  the  truth. 
It  would  really  be  no  unfair  conclusion  that  these  witnesses  had  so  deposed  by  pre- 
concert;  but  be  that  as  it  may,  we  do  not  think  tliis  evidence  can  bo  safely  relied 
on,  nor  forget  that  in  five  minutes  Flook  could  be  no  very  adequate  judge  of 
capacity,  and  that  of  a  stranger. 
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We  have  now  discussed  the  most  material  facts  of  this  case  ;  and  witli  respect 
to  tlie  Win,  we  are  of  oj)inion,  that  tlie  testamentary  capacity  of  the  deceased  at 
the  time  of  making  it  is  establislied,  and  that  no  delusion  existed  which  could  aifect 
its  validity;  and  we  think,  though  many  of  the  acts  done  by  Godrich  with  respect 
to  the  property  deserve  severe  reprobation,  yet  that  none  of  them  are  so  connected 
with  the  Will,  as  to  justify  us  in  deciding  that  its  execution  was  procured  by  means 
which  the  law  holds  to  be  fraudulent.  We,  therefore,  affirm  the  Decree  of  the 
Court  below  pronouncing  for  the  Will,  and  the  same  reasons  induce  us  to  hold  the 
first  Codicil  valid. 

With  regard  to  the  .second  Codicil,  the  Judge  below  decided  in  its  favour,  when 
he  was  in  ignorance  of  the  execution  of  the  power  for  the  transfer  of  tlie  Long 
Annuities,  a  fact  wliich  first  appeared  in  this  Court  (a).  [48]  Considering  that 
this  Codicil  was  executed  when  the  deceased  wa,s  at  the  verge  of  the  conclusion  of  a 
life  unusually  protracted;  that  the  evidence  to  capacity  is  weak,  and  comes  from 
witnesses  whose  credit  cannot  be  wholly  relied  upon  ;  that  this  instrument  is  con- 
temporaneous with  acts  the  most  reprehensible,  and  completely  and  perfectly  con- 
cealed so  long  as  concealment  wa.s  possible;  we  are  of  opinion  that  the  whole  res  gesta 
of  that  day,  September  5th,  are  so  tainted,  that  this  Codicil  cannot  stand:  we, 
therefore,  reverse  the  Decree  pronouncing  for  it. 

As  to  costs,  we  think  tiiat  this  case  pre-eminently  called  for  investigation  ;  it  was 
not  till  a  Bill  in.  Chancery  had  been  filed,  and  the  case  had  come  up  here,  that  all 
the  facts  were  known  ;  so  that  the  inquiry  as  to  the  second  Codicil,  with  all  its 
proper  circumstances,  could  only  bef  conducted  in  the  Appellate  Court.  Mr.  Pryce 
Jones,  in  carrying  on  this  suit,  had  to  defend  the  interests  of  all  interested  under 
the  Will  of  1834,  especially  that  of  Mrs.  Jones  of  Merthyr,  so  unaccountably  taken 
away.  We  think  tliis  litigation  was  fully  justified,  and  are  of  opinion  that  all  the 
costs  of  the  Appellant  in  this  Court,  and  in  the  Court  below,  should  be  paid  out  of  the 
estate. 

[Mews'  Dig.  tit.  EVIDENCE,  VI.  Examination  of  Witne.sses,  8.  Privilef/e,  a.  ii. ; 
tit.  WILL,  I.  Test.\mentaut  Capacity,  g.  Saundness  of  Mhid.  On  point  (i.) 
as  to  testamentarv  capacity  (5  Moo.  P.C.  20),  see  Bnnkx  v.  Goodfelldii',  1870, 
L.R.  5  Q.B.  549  ;  and  note  to  llarwood  v.  Baker,  1840,  :5  Moo.  P.C.  282  ;  (ii.)  as 
to  effect  on  onus  probtrtidi  of  fact  of  testatrix  residing  with  beneficiary  (5  Moo. 
P.C.  20),  see  Cockcraft  v.  Rawles,  1845,  4  X.  of  C.  2-37  (on  subject  of  undue 
influence  generally,  see  note  to  Barrij  v.  Butlin.  1838,  2  Moo.  P.C.  492);  (iii.) 
as  to  attorney's  privilege  (5  Moo.  P.C.  46),  cf.  Bwrsill  v.  Tanner,  1885,  16 
Q.B.D.  1  ;  Ramshotham.  v.  Setuior,  1869,  L.R.  8  Eq.  575  ;  Burton  v.  Darnley,  Ld., 
L.R.  8,  Eq.  576  n ;  Ex  parte  Camphell,  1870,  L.R.  5  Ch.  703  ;  Heath  v.  Crealock, 
1873,  L.R.  15  Eq.  257;  (iv.)  noviter  ad  notitiam.  perventa  (5  Moo.  P.C.  47), 
commented  on  in  Anon.  1855,  9  Moo.  P.C.  4-34;  and  aeeTJie  Neirport,  1857,  11 
Moo.  P.C.  155;  The  Laura,  1865,  3  Moo.  P.C.  (N.S.)  181  ;  (iv.)  as  to  costs  out 
-    of  estate  (5  Moo.  P.C.  48),  see  Bovi/hton  v.  Knight,  1873,  3  P.  and  D.  77-80.] 

(a)  The  fact  of  this  transaction  having  come  to  the  knowledge  of  the  official 
assignee  of  the  Appellant,  assigned  to  prosecute  the  appeal,  subsequent  to  the  Decree 
of  the  Prerogative  Court,  he  prayed  leave  to  bring  in  an  allegation  pleading  facts 
and  circumstances  relating  thereto,  affirming  by  affidavit  that  the  facts  pleaded 
were,  Noviter  ad  notitiam  perrenta,  and  essential  to  the  issue  of  the  cau.se.  The 
Judicial  Committee*  (8th  February  1844),  after  hearing  advocates  on  both  sides, 
gave  leave  to  bring  in  the  allegation  on  the  party  (Appellant)  giving  security  for 
costs  in  the  sum  of  £100.  The  Respondent  put  in  an  answer  admitting  the  facts 
stated  relative  to  the  exercise  of  the  power  of  attorney  for  the  sale  of  the  Long 
Annuities,  on  a  day  subsequent  to  the  5th  of  September  1838,  but  traversing  the 
other  facts  alleged.     No  evidence  was  produced  on  either  side. 

For  the  admission  of  new  matter  in  a  Court  of  Appeal,  see  Oughton,  tit.  318, 
pi.  1  ;  Price  v.  C/ark,  3  Hagg.  265  ;  Fletcher  v.  Le  Breton,  3  Hagg.  365. 

*  Present:  Lord  Brougham,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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[49]  ON  PETITION  FROM  GUERNSEY.* 

In  vt  THE  Baji.iff  and  Jurats  of  the  Royal  Court  of  Guernsey 
[Dec.  10,  11,  16,  18,  and  20,  1844]. 

The  advice  of  the  Bailiff  and  Jurats  of  the  Royal  Court  in  the  Island  of  Guernsey, 
is  not  necessary,  for  the  purpose  of  authorizing  tlie  Governor,  or  Lieutenant- 
Governor,  to  exercise  the  power  of  deportation  of  aliens  domiciled  in  tlie 
Island. 

The  Bailiff  and  Jurats  are  individually  entitled  to  take  part,  and  speak,  in  all 
conferences  with  the  Governor,  or  Lieutenant-Governor,  of  the  Island;  but 
the  Governor,  or  Lieutenant-Governor,  has  the  sole  authority  to  appoint  the 
time  and  place  for  such  conference. 

A  writ  of  pardon,  under  Her  Majesty's  sign  manual,  addressed  to  the  Lieutenant- 
Governor,  and  tlie  keeper  of  the  gaol,  to  discharge  out  of  custody  a  person 
undergoing-  imprisonment,  does  not  require  to  be  verified  and  registered  by 
the  Royal  Court,  before  it  is  executed. 

The  refusal  of  the  gaoler  to  discharge  a  prisoner,  on  the  production  of  a  writ  of 
pardon  under  the  sign  manual,  will  not  warrant  the  Lieutenant-Governor  in 
enforcing  obedience  to  the  writ,  by  the  threat  of  military  or  other  force. 

This  case  arose  out  of  two  Petitions  presented  by  the  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey,  complaining  of  certain  acts  of  the  Lieutenant-Governor 
of  the  Island  (Major-General  William  Napier),  as  being  inconsistent  with  the  rights 
and  privileges  of  tlie  Royal  Court,  and  contrary  to,  and  incompatible  with,  the 
constitution  of  the  Island  ;  and  praying  that  Her  Majesty  would  be  pleased  to  make 
such  declaration,  or  order,  as  might  prevent  tlieir  recurrence,  and  secure  the  future 
observance  of  the  rights  and  privileges  of  the  Royal  Court,  and  the  maintenance 
of  the  usages  and  constitution  of  tlie  Island.  The  substance  of  the  first  Petition, 
wliicli  was  presented  on  the  20th  of  November  1843,  was  as  follows: — - 

[50]  That  two  several  matters  of  difference  between  his  Excellency  the  Lieutenant- 
Governor  and  Commander-in-Cliief  of  Guernsey,  and  tlie  Petitioners,  had  arisen 
out  of  the  expulsion  from  the  Island,  by  his  Excellency,  of  a  man  named  Isidore  Le 
Comte,  a  subject  of  his  Majesty  the  King  of  the  French.  That  these  matters  were: 
first,  as  to  the  right  of  tlie  Petitioners,  the  Jurats,  to  speak  in  tlie  conference  held 
between  the  Lieutenant-Governor,  Bailiff,  and  Jurats,  according  to  the  constitution 
of  tlie  Island ;  and,  secondly,  as  to  the  authority  of  the  Lieutenant-Governor  in 
expelling  aliens  from  the  Island  irrespectively  of  the  jurisdiction  of  the  Royal 
Court.  Tliat  Le  Comte  was  domiciled  in  Guernsey,  and,  as  the  Petitioners  believed, 
was  neither  suspected  of  any  offence  against  the  State,  nor  had  in  any  way  brought 
himself  under  the  designation  of  ''  a  dangerous  person,"  in  analogy  with  the  Acts 
of  Parliament  passed  for  the  regulation  of  aliens.  That  the  constable  of  the  town 
parish,  Albert  Carey,  Esq.,  by  whose  instrumentality  the  Lieutenant-Governor  had 
acted,  having  inserted  a  letter  in  the  papers,  which  seemed  to  intimate  that  he  had 
acted  upon  his  own  authority  in  expelling  Le  Comte,  the  case  was  thereby  brought 
directly  under  tlie  notice  of  the  Royal  Court:  and  the  constable,  being  an  officer 
more  particularly  under  their  control,  he  was  called  on  by  them  to  account  for 
having,  as  it  appeared,  imprisoned  that  individual,  and  sent  liim  away,  without 
either  producing  him  before  tlieni,  or  even  making  to  them  a  report  of  what  had 
been  done;  when  the  constable  justified  himself  as  having  acted  under  the  order  of 
the  Lieutenant-Governor,  suljinitting  to  the  Court  that  he  was  responsible  to  his 
Excellency  alone,  and  that,  without  his  permission,  he  was  bound  to  withhold  from 
them  [51]  any  further  information.  That  the  charge  against  Le  Comte,  l)y  the 
constalile,  at  the  Guernsey  gaol,  in  wliicli  the  imprisonment  took  place,  was  not 
entered  till  about  a  month  after  the  imprisonment,  the  constable  having  declined 

*  Present :  The  Lord  President  [Lord  Wharncliffe],  the  Lord  Cliancellor  [Lord 
Lyndhurst],  Sir  James  Graham.  Burt.,  Mr.  Baron  Parke,  the  Riglit  Hon.  Dr. 
Lushiiigton,  and  tlie  Right  Hon.  T.  Pemljerton  Leigli.  Assessor, — The  Solicitor- 
General  (Sir  F.  Thesiger). 
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to  state  liow  the  gaoler  was  to  make  the  entry,  l)oth  \v1ien  he  iniprisoMed,  and  wlien 
he  released  Le  Conite.  That  the  charge,  then  dictated  Ijy  tiie  constable  to  the  gaoler, 
was  "  annoying  the  constal)le  in  the  execution  of  iiis  duty."  Tiiat  the  Court  felt  it 
incumbent  on  them,  to  endeavour  to  .satisfy  themselves  with  regard  to  the  exercise 
of  such  authority,  by  the  Lieutenant-Governor,  in  expelling  Le  Comto  without  trial ; 
and,  as  the  most  respectful  course  towards  the  Lieutenant-Governor,  resolved  to 
seek  a  conference  with  his  Excellency,  at  which  they  might  enter  together  into 
explanation  on  the  subject,  and  come  to  a  right  understanding  for  the  future  ;  a 
course  sanctioned  by  law  and  ancient  usage,  which  had  been  at  various  times  resorted 
to  with  most  beneficial  results.  That  the  Lieutenant-Governor  was  pleased  to  accede 
to  the  Court's  request,  and  fixed  the  time  and  place  for  holding  such  conference,  viz., 
Monday,  the  9th  October,  at  his  residence,  Havilland  Hall.  That  conformably  to 
that  appointment,  the  Court  waited  on  his  Excellency,  being  prepared  to  enter  on  a 
conference  in  the  manner  which  had  alwaj\s  been  usual  on  similar  occasions.  But 
the  Lieutenant-Governor,  to  their  surprise,  treated  the  interview  as  an  affair  of 
ceremony  and  state.  That  on  the  Bailiff  adverting  to  the  subject  of  the  interview, 
the  Lieutenant-Governor  interrupted  him  liy  saying,  that  he  had  acceded  to  granting 
a  conference  in  the  case  of  Le  Conite,  sent  out  of  the  Island  by  his  authority,  but 
that,  before  [52]  proceeding,  he  would  state  in  what  manner  only  he  was  willing  to 
hold  such  conference: — that,  as  Her  Majesty's  representative,  the  highest  authority 
in  the  Island,  he  would  communicate  with  the  Court  through  the  Bailiff  alone,  as 
the  organ  of  that  body,  and  would  not  allow  the  Jurats  individually  to  take  part 
in  it.  He  therefore  desired  the  Bailiff  to  say  if  he  was  then  fully  prepared  to 
deliver  the  sentiments  of  the  Court.  That  the  Bailiff,  on  his  replying  that  he  could 
not,  in  this  manner,  express  with  certainty  the  sentiments  of  the  Jurats,  who,  in  fact, 
had  not,  as  yet,  the  means  of  coming  to  any  decision,  was  told  Ijy  his  Excellency  that 
they  had  better  return  to  their  Court-house,  and  after  they  had  considered  the 
matter,  and  were  better  prepared,  another  interview  might  take  place.  That  it 
w'as  then  proposed  by  the  Bailiff,  that  the  Court,  with  his  Excellency's  permission, 
should  retire  for  a  few  minutes,  into  another  room  to  consult  in  private;  that  having 
thereupon  withdrawn,  they  unanimously  agreed  they  could  not  accede  to  the 
Lieutenant-Governor's  terms,  which  they  considered  unoon.stitutional,  and  contrary 
to  the  spirit  and  intent,  as  well  as  to  the  letter,  of  the  law.  That  the  Bailiff,  in 
communicating  their  resolution  to  his  Excellency,  observed  that,  in  accordance  with 
the  Orders  in  Council  in  force  on  the  subject,  the  object  of  a  conference  was,  by 
friendly  communication,  to  bring  about  a  right  understanding,  and  that,  in  requir- 
ing that  the  Bailiff'  alone  should  be  at  liberty  to  speak,  they  must  consider  his 
Excellency  to  refuse  the  conference.  That  the  Lieutenant-Governor,  repeating  he 
would  enter  into  no  conference  except  as  he  had  stated,  declared  the  interview  at 
an  end,  and  the  Court  witli-[53]-drew.  That  Ijy  an  Order  in  Council  of  the  6th 
March,  1568,  it  is  directed  ''  That  all  controversies  and  niislikings,  that  shall  at  any 
time  hereafter  chance  between  the  Captain,  Bailiff",  and  Jurats,  shall  be  forthwith 
advisedly  considered,  at  some  time  and  place  to  !je  appointed  by  the  Captain,  where, 
by  mutual  conference,  they  shall  quietly  appease  and  reform  all  controversies  and 
mislikings;  so  as,  each  of  them  being  aiding  and  assisting  to  the  others,  they  may 
not  only  avoid  the  inconveniences  and  dangers  that  were  like  to  follow  of  the  con- 
trary, but  Ije  also  the  better  able  to  attend  their  charge,  and  to  see  to  the  good 
observation  of  such  good  constitutions  as  shall  be  by  them  established,  as  well  as  for 
the  good  government  and  defence  of  the  Isle,  as  for  the  continuing  of  the  inhabitants 
of  the  same  in  good  order  and  obedience;  and  in  case  any  such  disorder  should 
fortune  to  fall  out  as  may  not  be  compounded  and  redressed  amongst  themselves 
there,  within  the  space  of  forty  days,  that  it  siiall  then  be  lawful  for  any  that  will 
do  the  same,  to  repair  over  hither  for  reformation  thereof,  by  means  of  the  Lords 
and  others  of  the  Privy  Council  here,  without  any  let  or  restraint."  That,  accord- 
ing to  the  practice  which  had  been  since  followed,  whenever  an  interview  was 
appointed  l;etween  the  Lieutenant-Governor  and  the  Bailiff'  and  jurats,  the  party 
proposing  the  meeting  attended  at  the  place  named  by  the  other  party;  a  proof, 
as  decisive  as  could  be  adduced,  of  the  terms  of  equality  upon  which  the  meetings 
of  the  parties  were  at  all  times  to  take  place.  That  the  oath  of.  the  Lieutenant- 
Governor,  which  is  administered  to  his  Excellency  bv  the  Bailiff  and  Jurats,  on  his 
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adiiiission  into  office,  was  as  follows: — "  That  you  will  keep  and  preserve  the  castles 
and  [54]  fortresses,  at  present  here  committed  to  your  custody  and  keeping,  to  the 
use  and  service  of  our  said  Lady  the  Queen,  or  her  heirs,  the  Kings  or  Queens  of 
Great  Britain ;  and  keep  and  maintain,  in  like  manner,  the  commons  and  in- 
habitants of  this  Isle  in  their  true  allegiance  and  fidelity  to  Her  said  Majesty;  that 
you  will  also  preserve  and  support  the  said  inhaliitants  of  this  Island  in  their  rights, 
liberties,  privileges,  and  ancient  customs,  and  will  likewise  maintain  the  ordinances 
of  the  Court;  and  if,  peradventure,  you  should  act  or  do  contrary  to  the  said 
privileges,  ancient  customs,  and  ordinances,  that  you  will,  at  all  times,  upon  con- 
ference with  the  Bailiff  and  Jurats,  being  duly  informed  by  them,  reform  and 
redress  as  may  be  found  meet  and  reasonable."  That  by  the  usage  which  has  hitherto 
invariably  prevailed,  in  conferences  between  the  Lieutenant-Governor,  Bailiff  and 
Jurats,  the  Jurats  have  always  been  admitted  to  speak  and  to  take  part  individually. 
That  the  Petitioners,  considering  their  right  of  speaking  at  all  such  conferences 
of  the  utmost  moment,  in  a  constitutional  point  of  view,  could  not  allow  such  a  doubt 
to  be  brouglit  upon  it,  without  at  once  taking  measures  to  keep  and  retain  it,  in  all 
its  integrity,  and  so  to  transmit  it  to  their  successors.  That  with  respect  to  the 
other  point,  as  to  the  authority  of  the  Lieutenant-Governor,  over  aliens,  and  the 
relative  jurisdiction  of  his  Excellency  and  of  the  Royal  Court,  the  Petitioners- pro- 
ceeded to  show,  as  well  the  law  of  the  Island,  as  the  practice  theretofore  observed. 
That,  in  ancient  times,  a  rent  was  exacted  from  strangers,  born  out  of  His  Majesty's 
donjinions,  dwelling  in  the  Lsland,  particularly  in  reference  to  marriages  lietween 
inhal)itants  and  strangers  ;  and  this  rent  was  counted  as  part  of  [55]  the  Crown 
revenues ;  and  was  set  forth  and  defined  accordingly,  in  the  extent  of  the  rents, 
services  and  homages  due  to  His  Majesty  King  James  the  First,  as  Duke  of  Nor- 
mandy, in  the  Island  of  Guernsey,  drawn  up  by  Sir  Robert  Gardiner,  Knight,  and 
James  Hussey,  Doctor  of  Laws,  and  one  of  the  Masters  in  Chancery,  who  acted 
under  a  Royal  Commission,  dated  25th  July  1607,  and  confirmed  by  an  Order  in 
Council  of  the  -"^Oth  June  1608,  made  upon  the  answers  of  the  aforesaid  Royal  Com- 
missioners. That,  supposing  the  Lieutenant-Governor,  under  any  interpretation 
of  the  law  ancient  or  modern,  was  at  liberty,  at  this  day,  to  withhold  his  permission 
to  an  alien  taking  up  his  abode  in  the  Island,  or  to  expel  from  it,  at  any  moment, 
an  alien,  being  a  dangerous  person,  the  Petitioners  humbly  submitted  to  Her 
Majesty  wliether,  as  well  according  to  the  constitution  under  which  they  live,  as  by 
analogy  with  the  regulations  of  the  Acts  of  Parliament  successively  passed  in  respect 
of  aliens,  the  extraordinary  power  of  his  Excellency  did  or  should  extend  to  interrupt 
the  common  course  of  justice,  in  the  case  of  an  alien  who,  by  permission  of  the 
Lieutenantr-Governor,  expressed  or  implied,  had  become  domiciled  in  the  Island, 
and  was  not  a  dangerous  person  ;  taking  the  individual  out  of  that  protection  of 
the  Royal  Court,  and  depriving  him  of  that  trial,  which  is  the  right  of  every  in- 
habitant. That  the  jurisdicton  of  the  Bailiff  and  Jurats  extends  over  all  causes, 
both  criminal  and  civil,  arising  in  the  Island,  except  in  the  cases  of  treason,  of 
counterfeiting  money,  and  of  offering  personal  violence  to  the  Bailiff  and  Jurats, 
or  any  of  them,  whilst  they  are  in  the  exercise  of  their  offices  ;  the  punishment  whereof 
is  reserved  to  the  Sovereign.  That  from  early  times,  definitions  of  the  powers  of 
tlie  Lieutenant-Governor,  [56]  with  reference  also  to  those  of  the  Court,  have  been 
given  by  the  authority  of  the  Privy  Council :  in  the  Regulations  by  Royal  Com- 
missioners in  1554  ;  Ijy  the  Order  in  Council  of  1568  ;  by  the  answers  of  the  Lords 
of  the  Council  to  the  propositions  or  requests  exliiliited  to  their  Lordships  by  the 
Deputies  of  the  Isle  of  Guernsey  on  belialf  of  the  inhabitants,  given  on  the  11th  of 
June  1605,  and  the  25tli  of  July  1607,  already  referred  to  ;  and  the  Order  in  Council 
of  .30th  of  June  1608,  aLso  before  referred  to,  which  the  Petitioners  in  part  set  forth 
— that  these  authorities  alone,  the  Petitioners  submitted,  showed  that  it  was  only 
upon  extraordinary  occasions,  as  of  war  or  hostility,  or  for  the  suppressing  or 
surprising  of  robbers  or  pirates,  or  for  the  avoiding  of  some  imminent  danger 
otherwise  like  to  ensue  unto  the  Island  ;  or  upon  matter  of  higher  nature  than  a 
private  offence,  and  concerning  the  State,  that  the  Lieutenant-Governor  was  to 
exercise  his  martial  jurisdiction,  or  to  interrupt  the  common  course  of  justice.  That 
numerous  ordinances  had  been  from  time  to  time  made  Ijy  the  Royal  Court  of  the 
Ishiiid,  for  the  disposal  and  regulation  of  aliens  and  strangers,  and  generally  upon 
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some  crisis  of  war,  or  scarcity,  or  other  exigency  of  the  nioineiit  ;  sucli  ordinances 
having  frequently  been  made  lay  tiie  Court,  on  the  immcdiale  aj>jjlication  and  repre- 
sentation of  tlie  ]jieutenant-Governor  liimself,  as  a]Ji)ears  on  the  face  of  them.  That 
the  Petitioners,  far  from  seeking  to  limit  the  rightful  authority,  prerogative,  and 
power  of  the  Lieutenant-Governor,  were  desirous  that  tiie  largest  and  most  liberal 
interpretation  siiould  be  given  to  the  same,  and  tiiey  were  ready  and  anxious  to 
maintain  his  Excellency  therein,  to  the  utmost  of  their  al)ility.  That,  by  the  Acts 
of  Parliament  successively  passed  [57]  for  the  regulation  of  aliens,  more  and  more 
facility  and  encouragement  had  been  from  time  to  time  given  to  such  aliens  taking 
up  and  continuing  their  abode  in  England.  That  the  Petitioners  conceived  they 
were  bound,  by  their  oath  of  office,  (believing  the  Lieutenant-Governor  to  have  taken 
an  erroneous  view  of  his  authority,)  to  inform  him  thereof  accordingly.  In  solicit- 
ing an  interview  with  his  Excellency,  they  felt  they  were  following  the  spirit  and 
intent  of  the  Order  in  Council  in  tliat  liehalf  ;  and  had  they  succeeded  in  obtaining 
the  usual  conference,  they  might  have  been  spared  the  necessity  of  that  tlieir  humble 
representation  to  Her  Majesty.  And  they  prayed  that  Her  Majesty  would  be 
graciously  pleased,  by  Her  order  to  lie  made  in  that  matter,  to  declare  that,  in 
the  conferences  to  be  thereafter  held  by  his  Excellency  the  Lieutenant-Governor,  and 
the  Bailiff  and  Jurats  of  the  Koj'al  Court  of  Guernsey,  all  and  each  of  the  said 
parties  should  use  and  enjoy  the  i)rivilege  and  advantage  of  taking  part  and 
speaking  in  such  conferences,  as  they  had  hitherto  used  and  enjoyed  the  same.  And 
that  Her  Majesty  would  also  be  graciously  pleased,  by  Her  order,  to  declare  that  in 
case  any  alien  domiciled  in  Guernsey,  not  being  "  a  dangerous  person,"  should  be 
charged  with  any  ordinary  matter,  such  as  was  not  of  higher  nature  than  a  private 
offence,  and  as  did  not  concern  the  State,  such  alien  should  be  dealt  with  according 
to  the  common  course  of  law  in  the  Lsland,  and  should  not  be  liable  to  be  expelled 
therefrom  without  trial. 

The  second  Petition,  which  respected  the  conduct  of  the  Lieutenant-Governor  in 
executing  Her  Majesty's  writ  of  pardon  to  one  Thomas  Fossey,  and  the  necessity 
of  the  due  verification  and  registry  tiiereof,  previous  to  execution,  was  presented 
by  the  Bailiff  and  Jurats  of  the  [58]  Island  on  the  30th  March  1844.  It  set  forth 
that  his  Excellency,  upon  receiving  Her  Majesty's  most  gracious  warrant  of  pardon 
in  favour  of  Thomas  Fossey,  a  prisoner  in  the  public  gaol  of  the  Island,  (the  said 
warrant  being  addressed  to  "  His  Excellency  the  Lieutenant-Governor,  the  keeper 
of  the  gaol,  and  all  whom  it  may  concern,")  did,  in  the  execution  thereof,  commit, 
on  the  15th  of  February  last,  further  acts,  which  were  not  only  violations  of  the 
constitution  of  the  Island,  but,  inasmuch  as  he  actually  sent  for  soldiers  to  force  the 
gaol,  went  to  the  length  of  substituting  military  force  in  lieu  of  the  arm  of  the  law  : 
that,  far  from  acknowledging  the  irregularity  of  his  proceedings,  his  Excellency,  on 
the  7th  of  March,  instructed  Her  Majesty's  law-officers  to  prosecute  Stephen  Barbet, 
the  porter  and  turnkey  of  the  gaol,  for  alleged  disrespect  and  disobedience  to  Her 
Majesty's  said  warrant  of  pardon,  in  having  hesitated  to  liberate  the  said  convict 
on  the  application  of  his  Excellency  and  the  exhibition  of  the  warrant ; — whereupon 
the  Petitioners,  having  heard  evidence  and  arrived  at  a  full  knowledge  of  the  case, 
unanimously  dismissed  the  comjjlaint  against  the  said  turnkey.  That  tiie  law  and 
constitution  of  the  Channel  islands  requij-es  that  all,  charters,  orders,  writs, 
warrants,  patents,  and  connnissions,  touching  the  judicial  and  civil  Government, 
which  emanate  from  tlie  Crown  and  issue  in  the  Island,  be  verified  and  registered 
by  the  Royal  Court  previously  to  being  acted  upon.  The  law  as  regards  writs  of 
pardons  being  contained  at  the  468th  page  of  the  Commentary  of  Terrien  on  the 
Customs  of  Normandy,  and  reading  thus  : — "  Comtne  a  notre  Sire  le  Roi  ajjpartient 
donner  pardons,  remissions,  et  rnppeaux  de  haon,  au-ssi  a  ses  Juges  en  appartient 
la  verification  et  entevinement."  [59]  That  the  chapter  containing  this  passage 
was  expressly  declared  to  be  the  law  of  tlie  Lsland  by  the  "  Approbation  des  Lois," 
confirmed  by  an  Order  in  Council  of  the  27th  October  158-3,  duly  registered  on  the 
records  of  the  Court,  and  was  therefore  .statute  law  in  Guernsey  ;  consequently, 
previous  to  execution,  even  writs  of  pardon  required  to  be  verified  and  registered. 
That  Her  Majesty's  Royal  authority  had  been  divided  between  two  high  Ministerial 
officers  appointed  by  patent  from  the  Crown,  and  alike  representing  Her  Majesty  each 
in  his  own  dei)artment ;  namely,  the  Lieutenant-Governor,  who  is  also  Commauder- 
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in-Chief,  and  the  Bailifl'  or  President  of  the  Court  and  States,  their  several 
authorities  and  powers  Ijeing  perfectly  distinct  and  separate  :  at  the  same  time  they 
are  expressly  enjoined  by  law  to  afford  each  other  all  due  countenance  and  support 
in  the  government  of  the  island.  That  to  the  Lieutenant-Governor  alone  is  confided 
the  political  and  military  executive,  as  explained  in  his  oath  of  office.  That  he  is 
the  guardian  and  keeper  of  the  Island,  and  as  such  is  charged  to  defend  it  from 
foreign  aggressions,  and  every  subject  of  annoyance  coming  from  without;  and 
within,  he  is  to  maintain  the  inhabitants  in  their  allegiance  to  Her  Majesty.  That 
in  his  own  department  he  stands  alone;  and  his  power,  within  the  limits  of  his  own 
proper  functions,  is  paramount  and  absolute.  That  the  Bailiff,  as  the  civil  re- 
presentative of  the  Crown,  is  entrusted  with  the  management  of  all  the  judicial 
and  admini.strative  functions  of  government.  That  to  him  is  committed  the  im- 
mediate direction  and  control  of  tlie  whole  body  politic  ;  and,  in  his  capacity  of 
Her  Majesty's  chief  minister  of  Justice  in  the  Island,  he  is  placed  at  the  head  of  the 
civil  and  ju-[60]-dicial  executive:  but  he  is  provided  with  a  Council,  in  the  twelve 
Jurats  of  the  Royal  Court,  without  whom  he  can  neither  act  nor  decide  in  any 
matter  of  law  ;  and  the  right  of  electing  the  Jurats,  as  well  as  the  Sheriff  and  Con- 
stables, the  judicial  and  civil  executive  officers  of  the  Island,  is  a  privilege  that 
belongs  to  the  inhabitants,  who  are  thus  made  to  provide  the  whole  of  the  power  by 
which,  when  necessary,  they  are  coerced. 

The  Petition  tlien  proceeded  to  set  forth  the  nature  and  origin  of  the  authority 
e.xecuted  by  the  Bailiff  and  Jurats,  as  declared  by  the  Charter  of  King  John,  the 
Inquest  of  Edward  the  Third,  and  the  Order  in  Council  of  June  1670  ;  and  proceeded 
to  state  that  ou  the  investigation  of  the  complaint  before  alluded  to,  brought  by  the 
Lieutenant-Governor  against  the  turnkey  of  the  public  gaol,  it  came  to  the  certain 
knowledge  of  the  Petitioners,  l)y  the  evidence  then  adduced,  that  Major-General 
Napier  did  not  only  execute,  contrary  to  law,  a  warrant  of  pardon,  without  the 
previous  verification  and  registry  thereof,  but  that  he  did,  moreover,  actually  i.ssue 
orders  for  the  soldiery  to  come  and  force  the  gaol,  and  that  under  the  influence  of 
such  order,  the  prisoner  was  released,  the  civil  power  being  thus,  by  the  act  of  his 
Excellency,  supplanted  by  military  force.  And  the  Petitioners  prayed  that  Her 
Majesty  would  be  graciously  pleased  to  instruct  and  direct  his  Excellency  to  regulate 
his  future  acts  in  the  government  of  the  Island,  conformably  to  the  laws,  customs, 
and  chartered  rights  of  the  inhaliitants.  And  that  Her  Majesty  would  also  be 
graciously  pleased  to  declare,  in  accordance  with  the  Order  in  Council  of  the  30th 
of  June  1608,  that  it  was  not  fit  or  convenient  that  the  Lieutenant-Go-[61]-vernor 
should  exercise  any  martial  jurisdiction  contrary  to  the  usual  course  of  justice, 
except  it  be  in  time  of  war  or  hostility,  or  for  the  suppressing  or  avoiding  of  some 
imn\inent  danger  otherwise  like  to  ensue  unto  the  Island;  and  to  declare  Her 
Majesty's  gracious  purpose  not  in  any  way  to  sufl'er  the  common  course  of  justice 
to  be  superseded  by  military  force. 

These  Petitions  were  referred  by  Her  Majesty  to  a  Committee  of  Her  most 
Honourable  Privy  Council,  who  directed  a  case  to  be  prepared  stating  the  facts,  the 
grounds  ou  which  the  Royal  Court  objected  to  the  proceedings  of  the  Lieutenant- 
Governor,  and  the  laws,  usages,  and  customs  of  the  Island,  which  were  invaded  or 
aft'ected  by  those  proceedings. 

The  case,  as  prepared  b\'  the  Petitioners,  set  forth  the  laws  and  constitution  of 
the  Channel  Islands,  as  found  in  the  Coutime  de  Xormandie,  the  Constitutions  of 
King  John,  the  "  Appiuhatio7i  des  Lois,"  and  other  authorities  to  be  found  in  the 
histories  of  Guernsey  by  Berry,  Duncan,  and  Falle,  and  the  treatises  of  Warburton 
and  Le  Merchant,  together  with  abstracts  from  the  Orders  in  Council  respecting  the 
affairs  of  Guernsey  and  Jersey,  and  extracts  from  the  Acts  of  the  Royal  Court  of 
Guern.sey :  they  produced  also,  extracts  from  the  Patent  Rolls,  Close  Rolls,  and 
French  Rolls,  and  Council  papers,  relating  to  Guernsey  and  Jersey,  from  the  reign 
of  King  John  to  that  of  his  late  Majesty  King  George  the  Third. 

The  Lieutenant-Governor  also  put  in  a  .statement  in  answer  to  the  above  Petition, 
accompanied  by  extracts  from  the  works  above  cited,  and  the  Ordinances  of  the 
Royal  Court. 

'l"he  Petitioners  insisted  and  suljmilted,  tliat  by  the  law  and  practice  of  the 
Island  of  Guernsey — 
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[62]  I.  Residents  having  acquired  a  domicile  in  Guernsey  were  not  subject  to 
be  deported,  but  in  such  manner  as  the  Captain,  with  the  advice  of  the  Bailili'  and 
Jurats,  should  order  and  ajjpoiut. 

II.  That  the  liailili'  and  Jurats  of  the  Royal  Court  were  individually  entitled 
to  take  part,  and  speak,   in   all  conferences  with  the  Lieutenant-Governor. 

III.  That  the  above  writ  of  pardon  ought  to  have  been  verified,  and  registered 
liy  the  Royal  Court,  before  it  was  executed  ;  and 

IV.  That  the  Lieutenant-Governor  was  not  warranted,  in  enforcing  obedience 
to  the  said  writ,  by  a  threat  of  military  force. 

Mr.  Burge,  Q.C.,  Mr.  S.  Wortley,  Q.C.,  and  Mr.  De  Sausnuuez,  for  the  Petitioners; 
and  Mr.  Roebuck,  Q.C.,  and  Mr.  Waddington,  for  the  Lieutenant-Governor. 

The  following  cases  and  authorities  were  referred  to  [for  the  arguments  see  6 
St.  Tr.  (N.S.)  170;  and  Gurney's  Siiorthand  Notes]:  — 

Tupper  V.  Tlie  Treasurer  of  the  Hospital  of  St.  Peter  I'orf  (3  Knapp's  P.O. 
Cases,  406).  Doneyaiii  v.  Donegani  (lb.  6.']).  In  re  Adam  (1  Moore's  P.C.  Cases, 
460).  The  Mai/or  of  Lyons  v.  The  East  India  Company  (lb.  175).  Cameron  v. 
Kyte  (3  Knapp's  P.C.  Cases,  332).  The  King  v.  Beaton  (1  W.  Black.  479).  Calvin's 
Case  (7  Coke  Rep.  1).  Blankard.  v.  Galdy  (Salk.  411).  Christian  v.  Corren  (2  P. 
Will.  74).  Campbell  v.  //all  (20  How.  State  Trials,  239).  Comyn's  Dig.  tit.  Grant. 
G.  7.  2  Rolles  Abr.  195  E.  Bacon's  Abr.  tit.  Pardon.  Chalmers'  Opinions,  108. 
4  Inst.  286.  Sir  W.  Hale's  [63]  History  of  the  Common  Law,  vol.  2,  p.  40.  Selden's 
Mare  Clausum,  Ch.  .\ix.  333,  341,  Eng.  Ed.  1652.  Rymer's  Foedera,  vi.  178. 
Stokes  History  of  the  Colonies,  150.  Jersey  Code,  1771.  Placita  De  Quo  Warranto 
Parliamento,  Temp.  Ed.  II.,  as  to  Guernsey  and  Jersey,  822.  Parliamentary  Roll, 
vol.  i.,  A.D.  1278.  Falle's  Hist,  of  Jersey.  Duncan's  Hist,  of  Guernsey.  Berry's 
Hist  of  Jersey.  Le  Marchant,  Remarques  et  Animadversions  sur  I'approbation  des 
lois  et  coustumier  de  Normandie.  Warburton's  History  of  the  Laws  and  Customs 
of  the  Island  of  Guernsey..  Terrien's  Com.  on  the  Coutume  de  Normandie,  Ch.  7, 
Bk.  12,  p.  468.  Merlin's  Repetoire,  voce,  Enterienement.  1  Denisart,  681. 
Ferriere  Die.  de  Droit,  tit.  Lettres  de  Grace.  Constitution  of  King  John.  Falle's 
Jersey,  329.  Charter  of  11th  Feb.,  20  of  Car.  II.  Les  Ajiprobation  des  Lois,  1583. 
Precepte  d'assize,  5  Ed.  III.  Warb.  App.  115,  Regulations  made  bj'  the  Royal  Com- 
missioners in  1554  and  1816,  and  Report  of  Commissioners,  1607.  Ordonances  of 
the  Royal  Court,  7th  April  1611,  and  26th  January  1684. 

No  Judgment  was  delivered  in  the  case,  but  the  Report  of  their  Lordships, 
bearing  date  the  20th  of  December  1844,  which  was  confirmed  by  Her  Majesty, 
was  as  follows:  — 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  orders  of 
reference,  did,  on  the  10th,  lltii,  16th,  18th,  and  this  day,  take  the  said  Petitions 
into  consideration,  and  heard  Counsel  as  well  in  support  thereof  as  in  objection  there- 
to ;  and  understanding  that  it  is  your  Majesty's  pleasure  that  their  Lordships  should 
merely  advise  your  Majesty  upon  certain  questions  arising  out  of  the  said  Peti-[64]- 
tions,  as  regards  the  law  and  usages  of  Guernsey,  their  Lordships  agree  humbly 
to  report  their  opinion  to  your  Majesty  upon  the  following  questions,  submitted  in 
the  cases  of  the  Petitioners  in  this  matter.  In  respect  of  the  first  question — '  Resi- 
dents having  acquired  such  domicile  in  Guernsey  as  thereinbefore  stated,  are  not 
subject  to  be  deported,  but  in  such  manner  as  the  Captain,  with  the  advice  of  the 
Bailiff  and  Jurats,  shall  order  and  appoint  in  this  respect,' — their  Lordships  are  of 
opinion  that  the  advice  of  the  Bailitf  and  Jurats  is  not  necessary  for  the  purpose 
of  authorizing  the  Captain  to  exercise  the  power  mentioned  in  said  question. 
That  under  the  term  Captain,  their  Lordships  consider  that  the  Governor,  and  in 
his  absence,  or  in  case  there  should  be  no  Governor,  the  Lieutenant-Governor,  or  the 
person  exercising  the  powers  of  Governor  or  Lieutenant-Governor  for  the  time  being, 
are  included.  In  respect  of  the  second  question — '  That  the  Bailiff  and  Jurats  of 
the  Royal  Court  are  individually  entitled  to  take  part,  and  speak,  in  all  conferences 
with  his  Excellency  the  Lieutenant-Governor,' — their  Lordships  are  of  opinion  that 
the  Lieutenant-Governor  has  the  sole  authority  of  appointing  the  time  and  place  for 
such  conference,  and  that  the  Bailiff  and  Jurats  of  the  Royal  Court  are  individually 
entitled  to  take  part,  and  speak,  in  all  conferences  with  his  Excellency  the  Lieu- 
tenant-Governor.    In  respect  of  the  third   question — '  That   the  aforesaid  writ  of 
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pardon  ought  to  have  been  verified  and  registered  by  the  Royal  Court  before  it  was 
executed,' — their  Lordships  are  of  opinion  that  tlie  writ  of  pardon  in  the  Petitions 
mentioned  did  not  require  to  have  been  verified  and  registered  l)y  tlie  Royal  Court 
before  it  [65]  w'as  executed.  In  respect  of  tlie  fourth  question,- — '  That  the  Lieu- 
tenant-Governor was  not  warranted  in  enforcing-  oljedience  to  the  said  pardon  by  a 
threat  of  military  force,' — their  Lordships  are  of  opinion  that  it  was  the  duty  of  the 
Portier  innnediately  to  have  discharged  the  prisoner,  on  the  production  to  him  of 
the  pardon  under  the  sign  manual;  but  the  Portier,  not  being  a  servant  of  the 
Lieutenant-Governor,  for  the  purpose  of  the  custody  of  the  prisoner,  their  Lord- 
ships are  of  opinion  that  the  Lieutenant-Governor  was  not  warranted  in  enforcing 
obedience  to  tlie  writ  of  pardon,  by  the  threat  of  military  or  other  force." 

[Mews'  Dig.  tit.  COLONY  ;  II.  Particular  Colonies;  ;  13.  Jersey  and  Guernsey,  b. 
S.C,  with  annotation,  in  6  St.  Tr.  (N.S.)  159;  and  see  Printed  Cases  for 
petitions,  cases,  and  statements  in  reply.  As  to  the  laws  of  Jersey  and  Guernsey, 
generally,  see  notes  to  In  the  Matter  of  the  States  of  Jersey,  1853,  8  St.  Tr.  (N.S.) 
286;  S.C.  9  Moo.  P.C.  185;  1862,  15  Moo.  P.C.  195;  and  cf.  In  re  Belsofi, 
1850,  7  Moo.  P.C.  114;  In  re  Jersey  Jurats,  1866,  L.R.  1  P.C.  94,  4  Moo.  P.C. 
(N.S.)  456:  Lacluche  v.  Larlorlit,  1870,  L.R.  3  P.C.  125,  6  Moo.  P.C.  (N.S.) 
383  ;  L.R.  4  P.C.  325,  9  Moo.  P.C.  (N.S.)  87.  Reports  (i.)  of  1846  on  the  Criminal 
Laws  of  the  Channel  Islands:  and  (ii.)  1859,  on  the  Civil  Laws  of  Jersey.  In 
In  re  Daniel,  1891  (6  St.  Tr.  N.S.  159),  the  Privy  Council  held  that  in  Jersey  a 
warrant  of  pardon  did  not  need  to  be  registered  before  being  put  into  execution. 
As  to  deportation  of  aliens,  see  note  to  Doneyani  v.  Doneyani,  1834-35,  3  Knapp 
93.] 


In  re  Robinson's  Patent  *  [February  3,  1845]. 

The  user  of  an  invention  in  England  prior  to  the  late  of  Letters  Patent  granted 

for  Scotland,  wiU  invalidate  the  Scotch  Patent. 
The  Judicial  Committee  of  the  Privy  Council,  under  the  5  and  6  Will.  IV.,  c.  83, 

sec.  2,  refu.sed  to  confirm  a  Scotch  Patent,  the  invention  being  used  in  England 

before  the  date  of  the  Scotcli  Patent. 

This  was  an  application,  under  the  5th  and  6tli  Will.  IV.,  c.  83,  sec.  2,  for  the 
confirmation  of  Letters  Patent  for  Scotland,  bearing  date  the  22nd  of  March  1833, 
granted  to  John  Robinson,  for  an  invention  called  a  "  Nipping  Lever  for  causing  the 
rotation  of  wheels,  shafts  and  cylinders  under  certain  -circumstances."  Tiie 
Petitioner  was  the  assignee  of  the  Patentee. 

The  Petition  stated  that  since  the  date  of  the  Letters  Patent  for  Scotland,  the 
Petitioner  had  discovered  that  [66]  some  other  persons  had  used  the  invention  un- 
known to  the  Petitioner,  before  the  date  of  the  Letters  Patent  for  Scotland,  and  that 
he  was  advised  tliat  the  prior  use  of  the  invention  in  England  would,  in  the  event 
of  law  proceedings,  be  considered  a  sufficient  user  for  the  purpose  of  invalidating 
the  Letters  Patent  for  Scotland,  and  inasmuch  as  it  was  unknown  to  the  Petitioner 
that  such  prior  use  of  the  invention  in  England  w'ould  in  Scotland  l)e  considered  as 
any  user  at  all,  or  any  user  within  the  meaning  of  the  condition,  in  that  respect, 
in  the  Letters  Patent  for  Scotland  contained,  and  that  John  Roliinsou,  before  he 
applied  for  the  Letters  Patent  for  Scotland,  was  informed  and  believed  that  the 
law  was  universally  supposed  by  Counsel  in  Westminster  Hall,  to  be  that  no  prior  use 
in  England  would  invalidate  a  Scotch  Patent  granted  for  the  invention,  sub- 
sequent to  such  prior  u.se  in  England,  but  that  the  Petitioner  was  advised,  that  the 
decision  in  the  case  of  Brown  v.  Annandale  (re))orted  8  Clk.  and  Fin.  437;  and  1 
Webster's  Patent  Cases,  433:  and  see  Roehurk  v.  Stirliny,  5  Brown's  Sup.  to 
Morrison's  Collection  of  Decisions  in  the  Court  of  Session,  522  ;  and  8  Clk.  and  Fin. 
447,  note),  in  the  House  of  Lords,  on  the  25th  of  February  1842,  and  after  the 
granting  of  the  Letters  Patent  for  Scotland,  was  in  fact  a  decision,  against  the 

*  Present:  Lord  Langdale,  Lord  Campbell,  The  Vice-Chnncellor  Knight  Rruce, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Peniber(on  Leigh. 
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validity  of  all  1'atcnt.s,  wliich  liud  Ijcou  ajipliud  for,  and  granted  for  inventions,  which 
had  been  previously  put  in  practice  in  England,  and  therefore  against  tlie  validity 
of  the  Letters  Patent  for  Scotland,  which  had  been  assigned  to  the  Petitioner  ;  and 
he  prayed  that  Her  Majesty  would  confirm  the  Letters  Patent  for  Scotland,  so 
granted  to  John  Koi)ins()n. 

[67]  Mr.  Kotch  for  the  Petitioner. — Tlii.s  ajiplication  is  made  in  consequence  of 
the  decision  in  tlie  House  of  Lords  in  liruwii  v.  Aiiiuuulale,  which  will  render  this 
Patent  invalid,  unless  it  can  be  l)rouglit  within  the  provisions  of  the  5th  and  Gth 
Wm.  IV.,  c.  83,  sec.  2  (a). — [Lord  Canipl)ell :  You  put  it  as  if  this  was  an  English 
patent,  and  that  tlie  invention  liud  [68]  been  practised  without  the  knowledge  of  the 
Patentee  before  the  patent  was  granted.  You  naust  show  that  although  it  is  a  Scotcli 
patent,  and  the  invention  had  been  used  iu  England,  it  comes  within  the  terms  of  the 
Act]. — The  Act  was  passed  to  provide  for  such  a  case.  In  the  Baron  Heurteloup's 
Patent  (1  Webster,  Pat.  Cases,  553),  the  invention  had  been  published  in  a  book  in 
France,  before  the  grant  of  Letters  Patent  in  England,  and  their  Lordships  con- 
firmed the  Patent. 

The  Solicitor-General  (Sir  Frederick  Thesiger),  for  the  Crown. 

Lord  Campbell. — We  cannot  make  laws.  We  have  no  power  to  act,  unless 
under  the  second  section  of  the  Act  of  Parliament,  wliich  was  meant  to  meet  a 
totally  different  case  from  the  present. 

[Mews'  Dig.  tit.  PATENT;  C.  Letters  Patent;  5.  Scotch-  and  Foreign;  F.  Con- 
FiKMATioN,  etc.  I.  Gotifi riiiat iun.  See  now  s.  16  of  the  Patents  Act,  1883  (46  and 
47  Vict.,  c.  57),  5  and  6  Will.  IV.,  c.  83,  was  repealed  by  the  Patents  Act,  1883, 
but  petitions  may  still  be  presented  for  the  confirmation  of  patents  granted 
under  the  Patent  Law  Amendment  Act,  1852  (15  and  16  Vict.  c.  83).  See  s. 
113  of  the  Act  of  1883 ;  In  re  Bratidun's  Patent,  1884,  1  R.P.C.  154  ;  9  A.C.  589  ; 
and  cf.  In,  re  Jahlochkofs  Patent  (1891),  A.C.  294,  8  R.P.C.  281.  Confirmation 
may  also  be  obtained  by  special  act.] 

(a)  This  section  enacts,  "  That  if  in  any  suit  or  action  it  shall  be  proved,  or 
specially  found  by  a  verdict  of  a  jury,  that  any  person  who  shall  have  obtained 
Letters  Patent  for  any  invention,  or  supposed  invention,  was  not  the  first  inventor 
thereof,  or  of  some  part  thereof,  by  reason  of  some  other  person  or  persons  having 
invented  or  used  the  same,  or  some  part  thereof,  before  the  date  of  such  Letters 
Patent,  or  if  such  Patentee  or  his  assigns  shall  discover  that  some  other  person  had, 
unknown  to  such  Patentee,  invented  or  used  the  same  or  some  part  thereof,  Isefore 
the  date  of  such  Letters  Patent,  or  if  such  Patentee  or  his  assigns  shall  discover 
that  some  other  had,  unknown  to  such  Patentee,  invented  or  used  the  same,  or  some 
part  thereof,  before  tlie  date  of  such  Letters  Patent,  it  shall  and  may  be  lawful  for 
such  Patentee  or  his  assigns  to  petition  His  Majesty  in  Council,  to  confirm  the  said 
Letters  Patent,  or  to  grant  new  Letters  Patent,  the  matter  of  which  Petition  shall  be 
heard  before  the  Judicial  Committee  of  the  Privy  Council ;  and  such  Committee,  upon 
examining  the  said  matter,  and  being  satisfied  that  such  Patentee  believed  himself 
to  be  the  first  and  original  inventor,  and  being  satisfied  that  such  invention,  or 
part  thereof,  had  not  been  publicly  and  generally  used  before  the  date  of  such  first 
Letters  Patent,  may  report  to  His  Majesty  their  opinion  that  the  prayer  of  such 
petition  ought  to  Vie  complied  with,  wliereupon  His  Majesty  may,  if  he  think  fit, 
grant  such  prayer  ;  and  the  said  Letters  Patent  shall  be  available  in  law  or  equity, 
to  give  to  such  Petitoner  the  sole  right  of  using,  making  and  vending  such  invention 
as  against  all  persons  whatsoever,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing:  provided  that  any  person  opposing  such  petition  shall  be  entitled  to  be 
heard  before  the  said  Judicial  Committee  :  provided  also  tliat  any  person,  party  to 
any  former  suit,  or  action,  touching  such  first  Letters  Patent,  shall  be  entitled  to 
have  notice  of  such  petition  before  presenting  the  same." 
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[69]       ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF 

SAINT  LUCIA. 

ANNET   JEAN   BEA\]C'l^,^AjjjjellarU :  WILLIAM  M.UTER.—RespoHclent* 

[Dec.  10,  1844;  Jan.  17,  1845]. 

A.  obtained  a  judgment  in  the  Court  of  the  Seneschal  in  the  island  of  Saint  Lucia 
in  1827,  on  a  mortgage  claim  against  the  estate  of  B.  After  B.'s  death,  his 
heirs  sold  the  estate  to  C.  In  1830  the  Judgment  against  the  estate  was 
registered  against  B.,  and  his  succession,  but  not  against  C,  who  was  then 
the  owner  of  the  estate.  A.  afterwards,  by  an  act  of  session,  transferred  to 
D.  a  part  of  the  mortgage  claim.  In  an  action  "  Declaration  d'Hypotheque," 
brouglit  by  D.,  as  the  transferee  of  part  of  the  mortgage  claim  against  E., 
then  in  possession,  it  was  held  by  the  Judicial  Committee  of  the  Privy  Council, 
affirming  the  Judgment  of  the  Court  below : 

1st.  That  the  mortgage  claim  constituted,  by  the  law  of  the  Island,  a  general 
hypothec,  and  created  a  real  right  upon  the  estate,  and  those  who  derived 
their  title  from  B.'s  heirs  were  subject  to  such  hypothec  [5  Moo.  P.C   79]. 

2nd.  That  in  such  circum.stauces  the  registration  of  the  Judgment  of  1827, 
against  B.  and  his  succession,  was  a  sufficient  compliance  with  the  Order  in 
Council  of  1829  [5  Moo.  P.C.  80]. 

Domicile  must  be  de  facto,  not  de  jure.  Therefore  the  fact  of  a  party  resident 
in  France,  but  represented  by  an  attorney  in  the  Island,  will  not  create  a 
constructive  domicile,  so  as  to  entitle  a  party  to  set  up  as  a  discharge  to  a 
mortgage,  a  plea  of  prescription  of  ten  years  entre  present  [5  Moo.  P.C. 
79,  80]. 

This  suit  was  instituted  for  the  purpose  of  enforcing  against  the  Appellant,  as 
owner  of  a  plantation  or  estate  called  Anse  Canot,  in  the  Island  of  Saint  Lucia, 
payment  of  part  of  a  sum  of  money,  recovered  by  other  parties  against  the  former 
owner  of  the  e-state,  by  a  Judgment  of  the  Court  of  Seneschal,  bearing  date  the  8th 
of  May  1827,  which  was  subsequently  confirmed  by  a  Decree  of  the  Roj'al  Court  of 
Saint  Lucia,  on  the  15tli  of  November  1838.  By  the  pro-[70]-ceediags  in  such  suit, 
which  was  an  action  styled,  under  the  French  law,  '"  Declaration  d'Hypotheque," 
tlie  Respondent,  the  then  Plaintiff,  called  the  Appellant,  tlie  then  Defendant,  into 
Court,  as  the  proprietor  of  the  Anse  Canot  estate,  to  recover  from  liim  payment  of 
a  proportion  (to  the  amount  of  =£906  Os.  2d.  for  principal,  interest,  and  costs)  of  a 
mortgaged  claim  held  hj  the  Demoiselles  de  Croiseuil,  wlio  were  resident  in  Fontain- 
bleau,  in  France,  again.st  that  property,  and  which  part  or  proportion  of  the  mort- 
gage claim  had  been  transferred  and  assigned  over  to  the  Respondent,  by  an  act 
dated  the  2Sth  of  July  1837,  and  registered  in  Saint  Lucia. 

Tlie  mortgage  claim  of  tlie  Demoiselles  de  Croiseuil,  thus  partially  assigned  to 
the  Respondent,  arose  by  virtue  of  a  Judgment  of  tlie  Court  of  Seneschal,  at  Saint 
Lucia,  rendered  in  their  favour  against  the  heirs  of  one  Auguste  Hosten,  deceased, 
on  the  8th  of  May  1827,  whereby  the  heirs  of  Hosten  were  condemned  to  pay  the 
Demoi.selles  de  Croiseuil  78,125  livres. 

On  the  Lst  of  April  1820,  the  heirs  of  Ho.sten  sold  the  e-state  of  Anse  Canot,  to 
Auguste  Philippe,  who  purchased  it  as  well  for  himself  as  on  account  of  the  Dame 
Rose  Gramir,  the  wife  of  Jacques  de  Ruand.  On  the  26th  and  30th  of  May  1837, 
Philippe  sold  his  half  of  the  estate  to  Jacques  de  Ruand;  and  on  the  18th  of  April 
following,  Ruand  and  his  wife  sold  the  estate  to  the  Appellant. 

By  an  Order  in  Council,  of  the  15th  of  January  1829,  it  was  ordered,  amongst 
other  things,  "  that  all  persons  who,  at  the  time  of  the  promulgation  of  such  Order 
within  the  Island,  should  liave  a  claim  to  have  any  mortgage,  lien,  charge,  or  in- 
cumbrance, upon  any  immovealile  property  or  slaves  situate  or  being  in  [71]  the 
Island,  should,  in  manner  thereinafter  mentioned,  enrol  an  abstract  thereof  at  the 

*  Present:  Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pembcrton  Leigh. 
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oflSce  of  the  Registrar  of  the  Royal  Court  of  the  Island,  within  eighteen  calendar 
months  next  after  the  promulgation  within  the  Island,  of  such  Order ;  and  tliat 
from  and  after  the  expiration  of  the  said  term  of  eighteen  months,  no  mortgage, 
lien,  charge,  or  incumbrance,  which,  at  the  promulgation  of  such  Order  in  the 
Island,  should  he  subsisting  or  in  force  upon  or  against  any  immoveable  property  or 
slaves  situate  or  being  in  the  Island,  should  have  force,  effect,  or  any  virtue  in  the 
law  (except  as  against  persons  l)eing  actually  or  virtually  parties  to  the  same,  or 
the  heirs  and  executors  of  such  persons),  until  the  same  should  be  first  registered  in 
manner  aforesaid.  Provided  always,  that  at  any  time  after  the  expiration  of  the 
said  term  of  eighteen  months  it  sliould  and  might  lie  lawful  for  any  person  who,  at 
such  promulgation  as  aforesaid  of  such  Order,  should  have  or  claim  to  have  any  such 
mortgage,  lien,  charge,  or  incumbrance,  to  register  the  same  ;  and  the  same,  when  so 
registered,  should  be  valid  and  efi'ectual  in  the  law,  not  only  against  the  parties  to 
tiie  same,  their  heirs  and  executors,  but  also  against  all  other  persons  who,  subse- 
quently to  such  registration,  sliould  acquire  any  title  to  a  mortgage,  lien,  charge,  or 
incumbrance,  upon  any  such  immoveable  property  or  slaves." 

In  pursuance  of  this  Order,  the  mortgage  of  the  Demoiselles  de  Croiseuil  was 
enrolled  and  recorded  in  the  Island  on  the  2nd  of  July  1830  against  Hosten  and  his 
succession. 

On  the  7th  of  December  1841,  the  Respondent  commenced  his  proceedings  against 
the  Appellant,  by  a  petition  in  the  Royal  Court  of  the  Island,  on  which  an  Order  was, 
on  the  15th  of  November  1841,  made  for  [72]  sununoning  the  Appellant;  and  the 
petition  prayed,  that  the  Respondent  might  be  permitted  to  cause  to  be  cited,  at  one 
of  the  next  ordinary  sittings  of  the  Royal  Court  of  the  Island,  at  the  expiration  of  the 
delays  allowed  liy  the  Ordinance,  the  Appellant,  then  absent  from  the  Colony,  liut 
represented  therein  by  Mr.  Charles  Beauce.  his  nephew,  to  hear  and  be  present  at  the 
Order  given  that  the  sugar  plantation  called  Anse  Canot,  as  well  as  the  buildings 
thereon  constructed,  the  cattle,  etc.,  and  generally  all  the  appurtenances  and  de- 
pendencies,— (the  whole  liaving  belonged  to  Mr.  Jean  Baptiste  Henri  Hosten,  the 
Dame  Antoinette  Azelia  Hosten,  wife  of  Mr.  Jacques  Philippe  Verdery,  and  the  Dame 
FranQoise  Charlotte  Eulalie  Caroline  Beraud,  wife  of  Jean  Baptiste  Henri  Hosten, 
and  acquired  by  Jean  Annet  Beauce  from  Mr.  and  the  Dame  de  Ruand,  (on  the  8th 
of  February  1838), — should  be  and  remain  affected  and  mortgaged  to  the  payment 
of  the  causes  or  purposes  of  the  Judgment  of  the  8th  of  May  1827,  confirmed  by  the 
Decree  of  the  Royal  Court  of  the  Island  of  the  15tli  of  November  1838  :  and  in  con- 
sequence, that  the  Appellant  might  hear  himself  condenmed  to  pay  to  the  Respon- 
dent in  real  and  effective  monej' — 1st,  the  sum  of  22,363  livres  4  sous  and  1  denier, 
being  tlie  amount  of  the  portion  transferred  to  the  Respondent  in  the  principal 
condemnations  pronounced  by  the  Judgment  therein  before  set  forth,  of  the  8th  of 
May  1827  ;  2nd,  that  of  14,622  livres  10  sous  and  4  deniers,  the  amount  of  the  por- 
tion of  interest  due  to  the  said  Respondent  on  the  claim  in  question,  to  the  4th  of 
April  1838,  the  said  interest  being  liquidated  by  a  Decree  of  the  loth  of  November 
1838;  3rd,  that  of  3354  livres  9  sous  7  deniers,  the  amount  of  interest  on  the  afore- 
said sum  [73]  of  22,363  livres  4  sous  and  1  denier,  computed  from  the  4th  of  April 
1838,  to  the  4th  of  April  1841  (three  years);  4th,  that  of  772  livres  2  sous  and  5 
deniers,  being  the  amount  of  the  portion  transferred  (5-12ths)  on  the  expenses  of 
obtaining  the  Judgment;  the  whole  of  these  sums  being  united  making  the  total  one 
of  41,112  livres  6  sous  and  5  deniers  in  money  of  tlie  Colony,  or  £822  4s.  Hid. 
sterling;  to  the  interest  on  the  first  sum  of  22,363  livres  4  sous  and  1  denier,  to  be 
computed  from  the  4th  of  April  1841,  the  day  to  which  they  had  been  calculated. 

In  defence  to  this  action  the  Appellant  pleaded  that  tlie  Judgment  of  the  8th  of 
May  1827,  was  not  available  against  third  parties  holding  the  estate,  except  in 
cases  where  the  latter  had  purchased  from  the  heirs  of  Hosten  themselves  posterior 
to  the  registry  of  1830,  and  also  a  prescription  of  ten  years. 

The  Royal  Court  of  the  Island  of  Saint  Lucia  gave  Judgment  on  the  19tli  of 
July  1842,  and  thereby  declared,  that  the  estate  Anse  Canot,  and  the  buildings 
erected  thereon,  cattle,  etc.,  and  generally  all  its  appurtenances,  should  be  and  re- 
main affected  and  hypothecated  for  the  payment  of  the  amount  of  the  Judgment  of 
the  8th  day  of  May  1827,  homologated  by  an  arret  of  the  Royal  Court  of  the  said 
Island  on  the  loth  of  November  1838,  and  in  consequence  condemn  the  Appellant 
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to  pay  to  the  Respondent  in  real  and  effective  money  the  said  total  sum  of  48,112 
livres  6  sous  5  deniers,  or  £822  is.  Hid.  sterling,  the  amount  of  the  same  various 
sums  claimed  by  the  said  Respondent  against  this  Appellant  as  aforesaid,  together 
with  interest  on  the  said  sum  of  22,363  livres  4  sous  1  denier,  or  £447  5s.  3^d. 
sterling',  from  the  4th  day  of  April  1841,  up  to  the  date  to  which  it  had  been  com- 
muted, unless  the  Appellant  should  prefer  to  abandon  the  [74]  said  Anse  Canot 
estate,  and  its  appurtenances,  in  order  that  the  whole  might  be  sold  as  therein  men- 
tioned, and  the  Respondent  be  paid  the  amount  of  his  claim  from  the  proceeds  of 
the  sale,  and  the  surplus,  if  any,  be  paid  to  whomsoever  it  might  concern  ;  and  the 
Court  condemned  the  Appellant  to  pay  the  costs  of  the  then  present  process. 

The  reasons  given  by  the  Royal  Court  for  this  Judgment,  were  as  follows:  — 

"  The  mortgage  in  question  was  a  general  hypothec,  and  struck,  therefore, 
against  all  properties  being  anterior  to  the  date  of  1st  of  April  1829. 

"  This  mortgage  claim  we  hold,  therefore,  to  be  regularly  enregistered  against 
the  former  proprietors  of  tlie  Anse  Canot  estate,  who,  in  selling  that  property  to  De 
Ruand,  could  not  sell  it  otherwise  than  subject  to  this  general  mortgage,  from  which 
Ruand's  mere  sale  to  the  Defendant  could  in  no  manner  release  it. 

"  But  the  Defendant  pleads  prescription,  which,  indeed,  is  tacitly  admitting  that 
the  claim  has  not  l^een  extinguished  by  any  payment,  or  settlement  of  account;  and 
indeed,  if  such  were  the  case,  the  proper  mode  of  proceeding  would  l>e,  for  the  pro- 
prietor of  the  An.se  Canot  estate,  to  call  the  Dames  de  Croiseuil,  or  their  representa- 
tives, into  Court,  to  have  the  mortgage  claim  in  question  erased  {radie)  from  the 
Registry  Action,  on  Declaration  d'  Hypotheque. 

"  Now  the  Article  CXIV.  of  the  '  Coutume  de  Paris,'  which  regulates  this  colony 
in  the  matter  of  prescription,  is  thus  entitled,  and  runs  as  follows: — '  QuanS  aucun 
a  pnsnede,  et  joiti  par  liii  et  ses  prederesseiirs,  desquehi  il  a  le  droit  et  cause  d'heritage 
ou  rente,  a  juste  titre  et  de  hnnne  foi,  jjour  dix  arts  eiitre  presens  et  vinc/t  ans  entre 
ahsens,  ages  et  non  prknleijies,  franchenient  et  paisihlement,  sans  inquietation 
d'aucune  rente  [75]  ou  hypntheqite ;  tel  possesseur  dii  dit  heritage  ou  rente,  a  acquis 
prescription  contre  ioiites  rentes  on  Iiypotherques  prctendues  sur  Je  dit  heritage  ou 
rente.' 

"  Now  the  requisites  of  prescription  are,  1st,  '  jtiste  titre.'  That  is  not  disputed 
to  the  Defendant,  in  so  far.  2ndly,  '  de  bonne  foi,'  ten  years'  entr-e  j)resens,  and 
twenty  years'  entre  ahsens  ages  et  non  privilegies.  Now  tlie  Defendant  having  lieen 
for  several  years  Attorney  in  this  Island,  for  the  heirs  of  Augustine  Hosten,  must  be 
presumed  not  to  have  been  ignorant  of  this  claim,  and  therefore  it  cannot  be  held, 
that  in  making  the  purcliase  of  the  Anse  Canot  estate,  he  was  altogether  '  de  bonne 
foi,'  if  he  meant  to  impugn  it. 

"  But  even  on  the  supposition  of  good  faith,  it  is  admitted  that  the  staid  Dames  ds 
Croiseuil  have,  for  more  than  ten  years  previously,  resided  in  France,  and  at  least 
one  of  them  was.  it  is  admitted  on  both  sides,  until  very  lately,  a  minor  residing  in 
France;  wliether  with  or  without  a  mandatory  here  she  is  clearl}'  'entre  ahsens:' 
and  the  age  puts  the  matter  beyond  a  doubt. 

"  For  this  reason  we  liold,  that  the  mortgage  claim  in  question  has  not  prescribed 
as  against  the  estate." 

From  this  Judgment  the  jDresent  Appeal  was  brought. 

Mr.  Burge,  Q.C..  and  Mr.  Simpson,  for  the  Appellant. — The  effect  of  the  regis- 
tration of  the  2nd  of  July  1830  depends  upon  the  Order  in  Council  of  the  15th  of 
January  1829,  and  the  Ordinances  of  the  Governor  of  the  Island  of  Saint  Lucia,  of 
the  3rd  of  July  1829,  by  which  the  Order  in  Council  was  promulgated  and  car-[76]- 
ried  into  effect  (see  Inglis  v.  De  Bernard,  3  Moore's  P.C.  Cases,  431,  where  the  Order 
in  Council  and  the  Ordinances  are  set  out).  By  the  Order,  it  is  ordered  that  the 
registering  of  an  instrument  shall  give  effect  to  any  lien,  mortgage,  or  charge, 
thereby  established,  on  all  immoveable  property  of  the  debtor,  present  or  future, 
except  such  lien,  etc.,  be  declared  in  the  instrument  to  attach  to  some  specific  pro- 
j)erty  only.  The  registration,  therefore,  of  the  8th  of  May  1827  did  not  affect  the 
Appellant,  nor  give  the  Resjiondent  any  right  to  enforce  the  same  against  the  Anse 
Canot  estate.  Even  if  the  registration  had  been  effectual,  so  as  to  preserve  the 
charge  against  the  original  parties  against  whom  the  Judgment  was  obtained,  yet 
it  could  only  be  so  upon  the  ground  that  those  parties  continued  owners  of  the  estate. 
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They  alienated  the  propert\'  before  the  registration,  and  therefore  such  registration 
was  not  effectual  for  preserving  the  charge  against  the  Appellant.  The  Appellant 
was  a  purciinser  for  a  valuable  consideration  not  affected  with  notice  of  the  claim 
which  the  Respondent  is  seeking  to  enforce.  It  is  true  that  a  purchaser  of  projjerty 
subject  to  a  Judgment  becomes  by  the  French  law  a  debtor,  and  is  bound  to  pay  the 
original  delit  (Coutunie  de  Paris,  Art.  101  ;  Basnage  Traite  des  Hypothcques,  cap. 
xi.,  et  seq.),  but  the  sum  so  recovered  aj;ainst  the  former  owner  of  the  property  is  not 
a  charge  i>y  the  law  of  the  Island  until  the  Judgment  is  enrolled.  Here  the  enrol- 
ment wa,s  not  made  until  after  the  former  owners  had  sold  the  property  to  parties 
under  whom  the  Appellant  derives  his  title  :  the  registration,  therefore,  was  not 
effectual. — [Mr.  Baron  Parke. — Is  not  the  Order  in  Council  limited  to  future  judg- 
ments?]—  No.  It  has  a  retrospective  effect.  Assuming  that  creditors  can  follow 
[77]  real  property  in  the  hands  of  third  parties,  which  we  submit  cannot  be  done 
(2  Persil  Regime  Hypothecaire,  cap.  vi.  pt.  ii.,  tit.  176-7-9  et  seq.),  yet  another  defect 
exists  in  the  registration  ;   it  does  not  contain  the  name  of  the  then  debtor,  Philippe. 

Secondly.  Assuming  the  Judgment  to  have  become  effectual,  when  registered 
against  the  estate,  and  the  Respondent's  claim  to  be  well  founded,  the  estate  has  been 
discharged  liy  prescription.  The  time  of  the  [irescription  began  to  run  when  the 
debtors  Hosten  sold  the  estate  in  1829.  Now  from  that  time  till  the  proceedings  in 
1841,  a  period  of  more  than  ten  years,  the  estate  wa.s  enjoyed  by  Philijipe  and  those 
who  purchased  from  him.  By  the  11.3th  article  of  the  Coiitume  de  Paris,  which  is 
the  law  in  force  in  Saint  Lucia,  if  any  one  has  enjoyed  or  l)een  in  possession  of  an 
estate  by  legal  title,  and  buna  fide,  either  by  himself,  or  by  his  predecessors  in  their 
right  and  as  their  assignee  openly  and  without  disturbance  for  ten  years,  between 
jiarties  present,  and  twenty  years  between  parties  absent,  he  obtains  a  right  by  pre- 
scription :  and  by  the  114th  article  of  the  Coutume,  any  one  who  has  been  in  pos- 
session of  an  estate  by  legal  title,  and  bona  fide,  for  ten  years  between  parties  present, 
and  twenty  years  between  parties  absent,  without  molestation,  for  any  rent  or  mort- 
gage, such  possessor  acquires  a  right  by  prescription  against  all  rents  or  mortgages 
claimed  against  the  estate.  Now,  if  it  is  urged  that  the  Demoiselles  de  Croiseuil 
were  absent  from  the  Island  ever  since  the  proceedings  began,  and  that,  therefore, 
the  time  of  prescription  is  twenty  and  not  ten  years,  we  submit  that  they  were 
present,  and  acting,  by  having  a  constituted  Attorney  in  the  Island  to  represent  them 
(8  Pothier,  tit.  de  la  Prescription,  pt.  i.  cli.  v.  pi.  l-'iO-I32,  et  seq.  141  ;  8  Pothier, 
chap.  i.  pt.  i.  pi.  6,  chap.  ii.  pt.  i.  pi.  36). 

[78]  Mr.  J.  Parker,  Q.C.,  and  Mr.  Musgrave,  for  the  Respondent. — This  Judgment 
of  the  8th  of  May  1827,  by  the  law  of  the  Island,  became  a  general  hypothec,  lien, 
or  charge,  on  all  the  property  of  the  succession  of  Hosten.  The  hypothec  follows 
the  estate  (3  Burge's  Com.  on  Col.  Law,  194) ;  and  the  Appellant  having  purchased 
the  estate,  it  became  liable  to  the  hypothec  charge,  of  which  the  Respondent  became 
the  cessionary  by  the  transfer  of  a  proportion  thereof  to  him  by  the  Demoiselles  de 
Croiseuil.  An  action,  declaration  d'hypothec,  is  not  a  personal,  but  a  real  action. 
Tlie  Appellant's  first  objection  is,  that  the  registration  is  informal,  inasmuch  as 
Philippe  is  not  named,  and  against  whom  the  Judgment  ought  to  have  been  entered 
up.  This  was  not  necessary  either  under  the  old  law  before  the  promulgation  of  the 
Order  in  Council  (Coiitume  de  Paris,  Art.  114,  115),  or  under  the  present  law. 
The  third  article  of  the  Ordinance  prescribes  that  all  antecedent  mortgages  should 
be  registered,  Imt  it  does  not  pre.scribe  that  all  antecedent  purchase  deeds  should 
l)e  registered.  This  Ordinance  only  gives  priority  from  registration.  higJU  v. 
De  Barnard  (3  Moore's  P.C.  Cases,  425).  It  was  impossible  t-o  have  registered 
against  Philippe,  for  the  Demoiselles  de  Croiseuil  had  no  knowledge  of  the  transfer 
to  him  by  Hostens'  heirs.  The  Judgment  was  duly  enrolled  and  registered  pursuant 
to  the  Ordinance,  and  that  was  all  the  law  required  to  be  done. 

The  second  point  is,  that  the  estate  is  discharged  b_v  prescription.  It  is  clear  that 
the  Appellant  cannot  rely  upon  this  title.  The  Demoiselles  de  Croiseuil  were  absent 
from  the  Island,  being  resident  in  France,  and,  [79]  therefore,  the  prescription  of 
ten  years  provided  for  in  the  Coutume  de  Paris  does  not  apply.  Domicile  must  be 
de  facto  and  not  de  jure,  for  it  is  the  actual  domicile,  and  not  merely  a  domicile  by 
construction,  which  subjects  a  party  to  the  prescription  of  ten  years  (8  Pothier,  tit. 
de  la  Prescription,  pt.  i.  c.  ii.  Art.  107  ;  3  Burge's  Com.  on  Col.  Law,  45). 
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The  Right  Hon.  T.  Pemberton  Leigh. — This  is  an  appeal  from  a  Judgment  of 
the  Royal  Court  of  Saint  Lucia.  The  subject  of  the  appeal  is  a  plantation  or  estate 
called  Anse  Canot,  which  is  subject  to  a  Judgment  of  the  Court  of  Seneschal  of  the 
8th  of  May  1827,  in  favour  of  the  Demoiselles  de  Croiseuil.  It  is  admitted  that  this 
Judgment  Iiound  the  estate,  during  the  time  the  Hostens  were  owners  of  the  estate, 
and  that  it  still  l)inds  the  estate,  unless  it  ha.s  been  discharged,  either  by  the  want  of 
compliance  with  the  requisites  of  the  Order  in  Council  of  the  year  1829,  or  that  it 
has  been  barred  by  prescription.  With  regard  to  the  first  question,  the  Order  in 
Council  requires  the  name  of  the  present  debtor,  and  the  date  and  nature  of  the  title 
or  original  judgment  act,  or  abstract  of  the  mortgage,  lien,  or  charge,  and  if  any 
abstract  shall  omit  the  name  of  the  creditor,  or  the  name  of  the  actual  debtor,  or  the 
nature  or  date  of  the  title  from  which  the  lien  or  moi'tgage  arises,  it  shall  be  void. 
Now  it  is  admitted  on  all  hands,  that  the  estate  of  the  Hostens  was  liable  to  the 
Judgment  of  the  Demoiselles  de  Croiseuil,  and  that  any  one  who  subsequently 
acquired  a  title  to  the  estate,  was  liable  to  this  claim.  We,  therefore,  think  that 
the  registration  against  Hosten  and  his  succession  was  sufficient,  and  that  it  was 
[80]  not  necessary  to  register  it  against  Philippe,  who  acquired  his  title  from  the 
Hostens. 

Then  the  question  is,  whether  the  prescription  has  been  in  such  a  manner  as  to 
bar  this  claim,  whether  there  has  been  a  possession  by  the  Appellant,  and  those 
under  whom  he  derives  his  title,  so  as  to  satisfy  en  hon  foi  prescribed  in  the  Coutume 
de  Paris.  There  has  been  no  actual  residence  of  the  Demoiselles  de  Croiseuil  in 
Saint  Lucia,  for  a  period  of  ten  years  from  the  year  1829,  and  the  fact  of  their  being 
represented  there  by  Attorney,  is  not  sufficient  to  operate  as  a  constructive 
domicile  (3  Surge's  Com.  on  Col  Law,  43) :  therefore,  we  think  the  prescription  of 
ten  years  will  not  apply. 

For  these  reasons,  we  are  clearly  of  opinion  that  the  Judgment  is  right,  and 
that  the  appeal  must  be  dismissed,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  II.  Particdlae  Colonies,  22.  West  Indies;  tit.  NOTICE, 
5.  By  Negligence  mid  Nonr-vnquiry. 


[81]  ON  APPEAL  FROM  THE  COURT  OF  APPEAL  OF  THE  ISLAND  OF  THE 

MAURITIUS. 

HENRY  ■t^^mR,— Appellant ;  CATHERINE  iiRmE,— Respondent  *  [Feb.   12 

and  June  13,  1845]. 

The  Charter  of  Justice  of  the  Island  of  the  Mauritius  does  not  provide  for  Appeals 
in  matrimonial  suits,  yet  upon  Petition  for  that  purpose  the  Judicial  Com- 
mittee recommended  the  allowance  of  an  Appeal  against  a  decree  for  the  resti- 
tution of  conjugal  rights. 

Semble.  If  an  Appeal  is  incompetent,  the  Respondent  should  move  on  Petition 
to  dismiss  the  same  on  such  ground,  and  not  wait  till  the  hearing,  to  object 
to  its  competency. 

This  was  an  Appeal  from  a  Decree  of  the  Court  of  Appeal  of  the  Island  of  the 
Mauritius,  bearing  date  the  30th  of  April  1842,  in  a  suit  brought  l>y  the  Respondent 
for  the  restitution  of  conjugal  rights,  by  which  it  was  declared,  that  she  was  the  only 
lawful  wife  of  the  Appellant,  and  restitution  of  conjugal  rights  decreed  her,  with 
alimony  and  costs. 

The  Appellant  obtained  leave  from  the  Court  below  to  Appeal. 

Upon  the  opening  of  the  case  (Feb.  12  t),  a  preliminary  objection  was  taken  by 

*  Present:  The  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington. 

t  Present :  Tiie  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  the  Right 
Hon.  Dr.  Lusliington,.and  the  Right  Hon.  T.  Pemljcrton  Leigh. 
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the  Respondent's  Counsel,  to  the  competency  of  the  Appeal,  as  a  suit  for  the  restitu- 
tion of  conjugal  rights  was  not  comprehended  within  the  causes  in  which  an  Appeal 
was  given  by  the  Charter  of  Justice  of  the  Mauritius  (see  Extract  of  Charter,  4 
Moore's  P.C.  Cases,  374). 

[82]  Mr.  B.  S.  Follett,  for  the  Respondent,  in  support  of  the  objection,  referred 
to  D'Orliac  v.  D'OiUac  (-4  Moore's  P.C.  Cases,  374). 

Mr.  Charles  Buller,  for  the  Appellant,  insisted  that  tlie  case  was  distinguishable 
from  D'Orliac  v.  D'Orliac,  as  involving  pecuniary  rights,  viz.,  the  liability  to 
maintain  the  wife  and  children,  if  any,  of  the  marriage. 

Lord  Brougham. — Every  marriage  involves  the  liabilities  insisted  on  by  the 
Appellant;  the  statues  of  the  issue  of  the  marriage:  and  that  is  a  right,  which  may 
be  said  to  be  beyond  pecuniary  value.  The  point  was  very  carefully  considered 
in  D'Orliac  v.  D'Orliac  [4  Moo.  P.C.  374],  and  though  there  was  no  charter  right  to 
appeal  in  matrimonial  causes,  we  recommended  the  Crown  to  grant  leave  to  appeal, 
on  a  special  application  for  that  purpose.  It  would  have  been  more  convenient  in 
this  case,  if  the  Respondent  had  moved  to  dismiss  the  Appeal,  as  was  done  in 
D'Orliac  v.  D'Orliac,  and  not  waited  till  now,  to  object  to  the  right  of  appeal. 
Their  Lordships  will  recoumiend  tlie  allowance  of  an  Appeal;  the  case  to  stand  over 
for  the  Appellant  to  present  a  petition  for  such  purpose,  as  in  D'Orliac  v.  D'Orliac. 

A  petition  was  accordingly  presented,  and  the  Appeal  allowed,  which  came  on 
to  be  heard  on  the  13th  of  June.  The  question  between  the  parties,  and  raised  by 
the  Appeal,  was  one  of  fact  only,  depending  on  the  evidence  adduced  between  the 
parties. 

Their  Lordships,  after  hearing  Counsel  for  the  Appellant,  and  without  calling 
upon  the  Respondent,  dismissed  the  Appeal,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  3.  Leave  to  Appeal,  6. 
Practice,  o.  Other  Matters.  On  point  (i.)  as  to  appeals  from  Mauritius  in 
matrimonial  suits,  see  D'Orliac  v.  D'Orliac,  1844,  4  Moo.  P.C.  374  ;  (ii.)  as  to 
special  leave  in  civil  cases  generally,  see  note  to  Retemeyer  v.  Oheri/iuller,  1837, 
2  Moo.  P.C.  at  p.  125.] 


[83]  ON  APPEAL  FROM  THE  EXECUTIVE  COUNCIL  OF  THE  PROVINCE  OF 

CANADA. 

JOHN  COVtiTER.— Appellant;  JOHN  MACPHERSON  and  Others,— Respondents  * 

[Feb.  12,  1845]. 

Agreement  for  a  lease  for  five  years,  from  the  1st  of  April  1840,  the  landlord 
undertaking  to  erect,  by  that  time,  a  new  warehouse,  on  part  of  the  ground 
to  be  demised,  and  to  put  the  old  warehouse  in  repair,  the  amount  of  rent 
to  be  determined  with  reference  to  the  amount  of  the  landlord's  expenditure 
on  the  buildings.  The  new  building  was  not  erected,  nor  the  old  warehouse 
repaired,  on  the  1st  of  April,  but  no  objection  was  made  by  the  intended 
lessees,  who  then  occupied  part  of  the  premises  under  a  former  agreement, 
and  shortly  afterwards  the  whole  premises  were  destroyed  by  fire.  In  such 
circumstances, — Held,  upon  a  Bill  filed  by  the  landlord,  for  specific  per- 
formance of  the  agreement,  and  for  the  Defendants  to  rebuild  the  premises, 
and  to  accept  a  Lease ;  that  it  was  a  condition  precedent  that  the  premises 
should  be  put  in  repair  before  the  lease  was  granted,  and  that,  as  the  landlord 
had  not  performed  his  engagement  within  the  time  limited,  the  contract 
could  not  be  enforced  in  equity,  and  the  Bill  dismissed. 
This  suit  was  instituted  by  the  Appellant,  for  specific  performance  of  an  agree- 
ment, entered  into  between  him  and  the  present  Respondents,  for  a  lease,  to  be 

*  Present :  The  Lord  President  [Lord  Wharncliflte],  Lord  Brougham,  the  Right 
Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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granted  by  him  to  the  Respondents,  for  five  years,  from  the  Ist  of  April  1840,  of  a 
wharf  aud  warehouses  in  the  town  of  Kingston,  which,  after  the  1st  of  April  1840, 
but  before  the  Appellant  had  performed  the  agreement  on  his  part,  were  destroyed 
by  accidental  fire.  By  tlie  agreement  the  Appellant  was  under  an  obligation  to 
erect,  according  to  a  plan  agreed  upon,  a  new  warehouse  upon  part  of  the  ground 
to  be  demised,  and  to  put  the  old  stores  or  warehouses  into  repair  ;  and  the  amount  of 
the  rent  was  to  be  deter-[84]-nuned  with  reference  to  the  amount  of  the  Appellant's 
expenditure  in  erecting  the  new  warehouse.  One  of  the  principal  grounds  of  the 
resistance,  on  the  part  of  the  Respondents,  to  a  specific  performance  of  the  agree- 
ment, insisted  on  by  the  Appellant,  was,  that  at  the  time  of  the  fire,  the  Appellant 
had  not  completed  the  building  and  repairs,  which,  according  to  the  alleged  agree- 
ment, he  had  agreed  to  execute;  and  was  not,  therefore,  in  a  condition  to  call  upon  the 
Respondents  to  accept  a  lease,  or  to  execute  a  counterpart,  containing  the  usual 
covenants  to  repair,  and  for  payment  of  rent. 

The  Appellant,  on  the  27th  of  July  1840,  filed  his  Bill  in  the  Court  of  Chancery, 
for  the  then  province  of  Upper  Canada,  thereby  stating,  that  he  did,  in  the  month 
of  August  1839,  enter  into  a  treaty  with  the  Respondents,  John  Macpherson  and 
Samuel  Crane,  on  behalf  of  themselves,  and  of  the  Respondent,  Alexander  Ferguson, 
to  demise  and  lease  the  same  to  the  Respondent,  for  the  term  of  five  years,  from  the 
Lst  of  April  1840,  upon  the  terms,  and  subject  to  the  rent,  thereinafter  mentioned. 

That  several  letters  and  communications  passed  between  the  Appellant  and  the 
Respondents,  on  the  subject  of  the  intended  lease,  by  means  whereof  the  terms  of  the 
agreement  became  reduced  into  writing. 

That  on  the  19th  of  August  1839,  the  Appellant  wrote  and  addressed  to  Mac- 
pherson and  Crane  the  following  letter  : 

Kingston,  August   19th,   1839. 

"  Dear  Sirs, — I  am  willing  to  let  you  my  premises  on  the  wharf,  consisting  of  the 
following,  viz.  :  The  storehouse  you  now  occupy,  the  one  occupied  by  R.  Jackson,  and 
that  now  occupied  by  myself,  together  [85]  with  a  store  which  I  intend  to  build,. as 
large  as  the  span  of  the  roof  will  admit,  one  story  high  ;  for  the  space  of  five  years 
from  the  1st  of  April;  next  at  the  annual  rent  of  £200,  Halifax  currency.  The 
premises,  at  the  expiration  of  the  term,  to  be  returned  in  as  good  order  as  they  will 
be  on  the  1st  of  April  nest,  reasonable  wear  and  tear  only  excepted.  As  it  will  be 
necessary  to  contract  for  the  lumber  to  build  the  store  immediately,  I  shall  require 
your  answer  to-day.- — I  am,  gentlemen,  yours  truly,  John  Counter." 

That  the  Respondents  wrote  and  addressed  to  the  Appellant  the  following  letter,  in 
reply  to  the  above  : 

"  Kingston,  August  19t.h,  1839. 

"  Dear  Sir, — We  have  to  acknowledge  receipt  of  your  two  letters  of  this  date,  one 
enclosing  transfers  from  Edward  Noble,  and  Rose  and  Cameron,  for  two  shares  of 
Ottawa  and  Rideau  stock,  which  shall  appear  in  your  name  in  the  Company's  books; 
the  other  offering  to  let  your  present  forwarding  premises,  with  the  addition  of  a 
warehouse  which  you  are  to  build  before  the  1st  of  April  next,  along  the  front  of  the 
present  range  of  stores,  about  100  feet  x  50,  for  the  term  of  five  years  from  that  date, 
for  the  yearly  rent  of  £200,  currency,  which  oft'er  we  accept,  with  the  understanding 
that  you  retire  from  your  present  forwarding  agency  in  our  favour,  at  the  close  of 
this  season,  and  that  no  business  of  the  kind  is  to  be  done  on  the  premises  but  by  us. — 
We  are,  dear  Sir,  your  very  obedient  servants,  Macpherson  and  Crane.'' 

"  It  is  a  matter  of  course  that  all  the  wharf  is  to  be  ours,  and  that  we  shall  have 
the  privilege  of  subletting.     Favour  us  with  your  answer. — M.  and  C." 

That  in  reply  to  this,  the  Appellant  wrote  and  addressed  to  the  Respondents  a 

letter,  as  follows:  — 

[86]  "  Kingston,  August  20th,  1839. 

"  Dear  Sirs, — In  reply  to  yours,  I  would  give  you  to  understand,  that  all  the 
wharf  is  included  in  my  proposition,  with  the  exception  of  what  will  be  landed  for 
the  bakery,  and  my  private  house.  I  shall  also  feel  it  my  duty  to  support  the 
Company,  and  to  give  it  all  my  present  business  and  interest ;  therefore  the  lease 
can  be  prepared  to  suit  your  convenience. — I  am,  your  most  obedient,  etc.,  John 
Counter." 
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That  upon  the  date  and  signature  of  the  said  last-inentioiied  letter,  certain 
proposals  were  made  and  passed  between  the  Api)ellant  and  the  Respondents, 
touching  improvements  to  be  made  on  the  premises,  and  it  was  ultimately  agreed 
that  the  annual  rent  of  the  premises  should  be  increased  to  £250,  and  that  the 
Appellant  should  lay  out  and  expend  tiie  sum  of  £600  in  such  improvements,  and 
that  the  Respondents  sliould,  in  the  event  of  the  costs  of  such  improvements  exceed- 
ing the  said  sum  of  £600,  pay  to  the  Appellant,  as  or  l)y  way  of  additional  rent 
thereon,  over  and  above  the  annual  rent  of  £250,  a  sum  equal  to  12  per  cent,  upon 
such  additional  cost  of  the  said  improvement  above  the  said  £600. 

That  on  the  1st  of  January  1840,  the  Ap])ellant  wrote  and  addressed  to  the 
Respondents  the  following  letter:  — 

"  Kingston,  January  1st,  1840. 

"  Gentlemen, — The  improved  jilan  shown  your  Mr.  Macpherson  this  morning  I 
want  your  approval  or  disapproval  of,  on  the  following  conditions,  viz.,  I  will 
furnish  the  sum  of  £600  in  the  improvement,  should  it  require  more  to  be  paid  by 
you  at  the  expiration  of  five  years  from  the  1st  of  April  nest;  the  sum-  so  advanced 
to  be  repaid  without  interest ;  the  advance  not  [87]  to  exceed  the  amount  of  the 
contract  of  said  improvement  or  building.  If  you  approve  of  this  proposition,  the 
annual  rent  to  be  £250,  payable  quarterly;  or  I  will  complete  the  said  improve- 
ments at  12  per  cent,  on  the  contract,  viz.,  the  present  understanding  £200  per 
annum,  should  the  contract  be,  say  £800,  that  would  be  an  addition  of  £96,  making 
the  annual  rent  £296  less  12  per  cent,  on  £125,  which  was  to  have  been  expended, 
leaving  the  .sum  of  £281,  more  or  less,  according  to  the  amount  of  said  contract.  It 
is  now,  therefore,  for  you  to  take  your  choice  of  the  above  propositions.  A  lease  will 
be  drawn,  showing  the  understanding  before  entered  into.  The  stores  all  to  be  put 
in  order,  and  given  up  to  you  as  your  own,  and  to  be  returned  at  the  end  of  said 
lease,  allowing  for  fair  wear  and  tear. — I  am,  gentlemen,  your  obedient  servant, 
John  Counter." 

That  the  Respondents  wrote,  the  following  letter  in  reply  :  — 

"  Kingston,  2nd  January  1840. 

"  Dear  Sir, — In  repty  to  your  letter  of  yesterday,  we  beg  to  remark  that  we  do 
not  consider  the  allowance  enough  which  you  propose  to  make  for  the  improvement 
which  wa's  first  spoken  of,  viz.,  12  per  cent  on  £125  ;  it  would  not  be  possible  to  put 
the  present  wharfs  in  proper  condition,  and  build  a  warehouse  of  50  feet  by  100, 
for  that  sum;  but  if  you  will  say  we  are  to  pay  12  per  cent  per  annum  on  what  the 
cost  of  the  contemplated  improvement  may  be  over  £400,  we  shall  agree  to  it,  and 
wish  it  distinctly  understood  that  any  loss  or  damage,  which  may  be  caused  by  the 
insufficiency  of  the  wharfs  and  stores,  is  to  be  sustained  by  you. — Your  obedient 
servants,  Macpherson  and  Crane." 

[88]  That  in  reply,  the  Appellant  wrote  the  following  letter:  — 

■'  King.ston,  2nd  January,  1840. 

"  Gentlemen, — In  reply  to  yours  of  this  day,  I  have  only  to  say  that  you  must 
have  misunderstood  my  intention,  for  the  shed  on  Calder's  Wharf,  occupied  by 
Hooker  and  Henderson,  was  referred  to  as  a  pattern.  I  perceive  by  looking  at  my 
letters  of  19th  and  20th  of  August  la.st,  that  a  one-story  store  is  mentioned  as  large 
as  the  span  of  the  roof  will  admit,  and  not  a  warehouse,  as  spoken  of  by  you  to-day. 
At  the  very  time,  an  order  was  given  for  the  stuff,  made  out  by  a  carpenter,  and 
I  am  prepared  to  prove  that  the  sum  of  £100  was  then  e.stimated  for  the  building 
of  such  a  shed  or  store.  However,  I  am  very  willing,  rather  than  be  made  such  a 
buffoon  of,  to  have  what  was  to  be  done  valued;  and  what  the  cost  of  building,  ac- 
cording to  the  present  plan,  is  above  such  valuation,  to  take  12  per  cent.,  and  do  it. 
I  wish  you  fully  to  understand  that  I  shall  do  nothing  until  a  proper  arrangement 
is  made,  for  I  really  cannot  understand  the  treatment  I  have  received. — I  am,  etc., 
John  Counter." 

That  the  Respondents  wrote  in  reply  the  following  letter  :  — 

Kingston,  3rd  January  1840. 
"  Dear  Sir, — In  acknowledging  your  letter  of  the  2nd,  we  have  to  assure  you 
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that  you  quite  mistake  us,  if  you  suppose  that  we  want  any  thing  unreasonable  of 
you.  We  are  perfectly  aware  ^hat  a  warehouse,  to  be  made  suitable  for  storing 
wheat,  must  cost  more  than  it  otherwise  would;  we  therefore  will  have  no  objection 
to  increase  the  yearly  rent  £50,  and  which  surely  must  pay  you  handsomely  on  the 
plan  you  last  proposed,  [89]  and  agreealily  to  which  we  wish  you  to  build. — Your 
most  obedient  servants,  Macpherson  and  Crane." 

That  in  reply,  the  Appellant  wrote  and  addressed  to  them  a  letter  as  follows  :  — 

"  King.ston,  January  3rd,  1840. 

"  Gentlemen, — In  reply  to  yours  of  this  morning,  I  would  wish  you  to  under- 
stand that  I  have  made  up  my  mind  not  to  spend  more  than  £600  in  the  building 
of  the  contemplated  warehouse ;  and  should  it  cost  more  than  that  sum,  and  the 
funds  are  provided  by  me,  the  rent  must  advance  above  £250  in  proportion  at  the 
rate  of  12  per  cent,  on  the  amount  of  the  said  contract,  or  you  must  provide  the 
amount  above  £600,  and  be  repaid  at  the  expiration  of  said  lease  without  interest; 
in  this  case  the  rent  to  be  £250.  These  are  the  only  terms  I  can  agree  to.  Your 
reply,  if  we  build,  must  necessarily  be  immediate. — I  am,  gentlemen,  etc.,  John 
Counter." 

That  the  Eespondents  wrote  and  addressed  to  the  Appellant  the  following 
reply :  — 

Kingston,  .3rd  January  1840. 

"  Dear  Sir, — We  hereby  agree  to  pay  at  the  rate  of  12  per  cent,  per  annum  for 
the  cost  over  £600  of  the  improvement  about  to  be  made  on  your  forwarding  pre- 
mises occupied  by  us  in  addition  to  the  £250,  as  per  our  letter  of  this  morning. — 
Y^our  most  obedient  servants,  Macpherson  and  Crane." 

That  the  Respondents  entered  upon  the  possession  of  the  premises. 

That  part  of  the  i^remises  were,  in  the  month  of  April  1840,  destroyed  by  fire, 
i)nd  other  parts  thereof  were  materially  damnified  and  injured  thereby. 

And  the  Appellant,  by  the  Bill,  charged  that  the  several  letters  constituted  a 
good,  valid,  and  binding  [90]  agreement  between  the  Appellant  and  the  Respond- 
ents, which  ought  to  be  performed.  That  under  the  terms  of  the  agreement,  he 
laid  out  and  expended  a  considerable  sum  of  money,  over  and  above  the  sum  of 
£600,  in  the  building  and  improvements  in  the  letters  mentioned  ;  and  he  expressly 
charged  that  he  ought  to  be  allowed  a  rent  in  respect  of  such  additional  outlay  upon 
the  terms  in  the  several  letters  of  the  3rd  day  of  January.  And  he  furtlier  charged 
that  the  warehouse  was  erected  and  fit  for  occupation  on  the  1st  of  April;  and  that 
the  Respondents  had  actually  taken  possession  of  the  warehouse  for  many  days 
before  the  same  was  burnt  down  or  destroyed,  and  had  actually  caused  the  inside 
thereof  to  be  boarded  up  or  lined  for  the  reception  of  wheat  in  bulk,  and  had  erected- 
or  wei'e  erecting  machinery  to  convey  wheat  in  bulk  to  the  upper  stories,  whereby 
the  Appellant  was  prevented  from  completing  the  warehouse. 

And  the  Appellant  prayed  that  the  agreement  might  be  specifically  performed 
and  carried  into  execution,  and  that  the  Res])ondents  might  be  decreed  to  accept 
and  take  a  lease  of  the  aforesaid  premises  from  the  Appellant,  and  to  execute  to 
the  Appellant  a  counterpart  thereof  upon  the  terms  of  the  aforesaid  agreement, 
the  Appellant  being  ready  and  willing,  and  thereby  offering  to  execute  such  lease, 
and  in  all  other  respects  to  perform  his  part  of  the  agreement,  and  that  an  account 
might  be  taken  by  and  under  the  direction  and  decree  of  the  Court,  of  all  sum  and 
sums  of  money  paid,  laid  out,  and  expended  for  or  on  account  of  the  said  improve- 
ments, and  that  in  the  lease  the  rent  of  the  premises  might  be  fixed  and  determined 
at  the  sum  of  £250,  and  together  with  an  addition  thereto  at  the  rate  of  12  per 
cent,  per  annum,  upon  such  sum  of  [91]  money  as  should  appear  to  have  been  ex- 
pended upon  the  improvements  over  and  above  the  sum  of  £600,  and  that  the 
Respondents  might  be  decreed  to  repair  and  rebuild  the  premises,  and  to  enter 
into  all  usual  and  necessary  covenants,  and  to  keep  and  leave  the  same  in  good  and 
sufficient  repair. 

The  Respondents  severally  appeared,  and  put  in  their  answers,  whereby  they 
denied  that  they  had  ever  taken  possession  of  any  part  of  the  premises  under  the 
agreement,  the  terms  of  which  they  admitted,  but  insisted  tbat  they  were  not  liable, 
imder  tlie  circumstances,  to  rebuild  the  stores  or  to  accept  a  lease. 
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Tlie  Aiipdlaiit  rejiliud,  and  the  Uesiiondeiits  having  rejoined,  the  cause  was  at 
issue,  and  witnesses  having  been  examined  on  both  sides,  the  same  came  on  to  be 
heard  before  his  Honour  the  Viee-Chancellor  of  the  jtrovince  of  Canada,  on  the  9th 
day  of  December  1811,  when  his  Honour  did  by  his  Decree  declare  that  the  agree- 
ment contained  in  the  letters  set  forth  in  the  Bill  ought  to  bo  carried  into  execution, 
save  and  except  the  putting  in  order  of  the  stores  therein  mentioned,  before  the 
commencement  of  the  lease  thereby  agreed  to  be  executed,  which  was  waived  by  the 
Defendants,  and  did  decree  the  same  accordingly.  And  it  was  ordered,  that  it  be 
referred  to  the  Master  of  the  Court  to  inciuire  and  state  to  the  Court  what  amount 
was  expended  by  the  PkuntifE  on  the  new  building  in  the  pleadings  mentioned, 
beyond  the  sum  of  £600.  And  it  was  further  ordered,  that  a  lease  should  be  executed 
by  the  Appellant  to  the  Respondents,  of  the  premises  in  question  in  the  cause,  for 
the  term  of  five  years  from  the  1st  of  April  1840,  at  the  yearly  rent  of  £250,  and 
£12  per  cent,  per  annum  on  such  sum  as  the  Master  should  tind  to  have  been  ex- 
[92]-pended  by  the  Plaintiff  on  such  new  building  as  aforesaid  beyond  the  sum  of 
£600  ;  such  lease  to  c.ontain  a  covenant  on  the  part  of  the  Defendants,  for  the  pay- 
ment of  the  rent  during  the  term,  and  to  restore  the  premises  at  the  expiration 
thereof,  in  the  same  plight  and  condition  as  the  same  were  at  the  commencement  of 
the  lease  ;  and  such  other  provisions  as  should  lie  conformable  to  the  agreement, 
save  as  aforesaid  :  and  the  said  Respondents  were  to  execute  a  counterpart  of  the 
lease :  and  they  were  thereby  enjoined  from  showing  in  any  action  at  law  that 
such  lease  was  not  delivered  on  tlie  day  of  the  date  thereof.  And  it  was  further 
ordered,  that  the  lease  should  be  settled  by  the  Master  in  case  the  parties  should 
differ  about  the  same;  and  that  the  Respondents  should  pay  unto  the  Appellant  or 
his  solicitor  the  costs  of  the  suit,  to  be  taxed  by  the  Master. 

The  Respondents,  on  the  28th  of  February  1842,  appealed  from  this  Decree  to 
his  Excellency  the  Governor-General  of  the  province  of  Canada  in  Council. 

The  Appeal  came  on  to  be  heard  at  the  city  of  Toronto,  before  the  Chief  Justice, 
together  with  two  members  of  the  Executive  Council,  and  the  Puisne  Judges  of  the 
Court  of  Queen's  Bench,  as  composing  the  Court  of  Appeal,  on  the  21st  of  November 
1842,  and  the  20th  of  February  1843,  when  the  Court  of  Appeal  ordered  and  ad- 
judged that  the  Decree  made  in  the  cause  in  the  Court  liclow  should  be  reversed, 
and  that  the  liill  of  complaint  be  dismissed  with  costs. 

Tlij  Appellant  ajipealed  from  this  Order  and  Decree   to  Her  Majesty  in  Council. 

Mr.  Bethell,  Q.C.,  and  Mr.  Shebbeare,  for  the  Appellant. — [93]  The  Appellant  is 
entitled  to  a  decree  for  specific  performance  of  the  agreement.  The  contract  for  a 
lease  of  the  premises  was  comjaleted  by  the  last  letter  of  the  Respondents,  of  the 
3rd  of  January  1840.  That  letter  concluded  a  contract  which  is  capable  of  being 
performed,  notwithstanding  any  event  which  has  since  happened,  and  the  Appel- 
lant is  entitled  to  the  benefit  of  such  contract.  A  party  who  enters  into  a  binding 
contract  for  the  purchase  of  an  estate  becomes  in  equity  the  owner  of  it,  and  is 
entitled  to  any  profit,  and  is  subject  to  any  loss,  which  may  afterwards  occur  to  it. 
Though  the  time  by  which  the  new  building  was  to  be  erected  and  the  old  one 
repaired  had  passed,  yet  the  Respondents,  by  retaining  possession  of  the  premises, 
waived  any  objection  on  that  score,  and  the  contract  was  still  subsisting  (Sugden's 
Vend,  and  Pur.  253 ;  7  Edit.  Inst.  Lib.  iii.  tit.  xxiv.  s.  3).  In  Paine  v.  Meller  (6  Ves. 
349),  the  contract  was  for  the  sale  of  houses  :  from  a  defect  of  the  title  it  could  not 
be  completed  on  the  day  agreed  upon,  and  the  treaty  proceeded  upon  a  proposal  to 
waive  the  objections  on  certain  terms;  in  the  mean  time,  and  before  the  contract 
was  completed,  the  houses  were  burnt  down.  The  Court  held  that  the  purchaser 
was  bound  by  the  contract.  So  a  Court  of  Equity  will  decree  specific  performance 
of  a  contract  for  the  sale  of  a  life  annuity,  though  the  annuitant  l>e  dead  at  the  time 
of  the  decree.  Kenney  v.  Wexham  (6  Mad.  355).  Or  although  the  party  die  before 
any  payment  of  the  annuity.  Mortimer  v.  Ccryper  (1  Bro.  C.C.  156).  The  case 
was  decided  by  the  Court  below  upon  some  rule  of  the  common  law,  which  was 
inconsistent  with  the  principles  of  Courts  of  Equity,  namely,  that  it  [94]  was  a  con- 
dition precedent  that  the  premises  should  be  put  in  repair  before  the  Defendants 
could  be  called  upon  to  accept  a  lease.  Mundy  v.  JoUiffe  (5  Myl.  and  Cr.  167),  Levy 
V.  Pendergrass  (2  Beavan,  415),  are  authorities  against  this  doctrine.  Moreover, 
the  Court  below  proceeded  upon  the  assumption  that  the  agreement  not  having  been 
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signed  before  the  destruction  of  the  building  by  fire,  the  occurrence  of  that  event 
put  an  end  to  it.  This  is  erroneous,  for  the  agreement  constituted  a  valid  contract 
in  equity.  We  admit  that  the  Appellant  had  not  completed  the  alterations  he  con- 
tracted to  perform,  and  that  the  obligation  rested  with  him  so  to  do,  but  he  is 
entitled  to  have  the  buildings  restored  by  the  Respondents  to  the  condition  they 
were  in  when  the  fire  broke  out.  There  are  two  modes  by  which  substantial  justice 
may  be  done;  first,  by  decreeing  the  lease  to  be  dated  as  on  the  1st  of  April  1840, 
containing,  on  the  part  of  the  Appellant,  covenants  to  repair  and  complete  the  build- 
ing, and,  on  the  part  of  the  Respondents,  to  keep  them  in  repair  and  restore  them 
at  the  end  of  the  term  ;  in  such  case  there  would  be  a  -subsisting  lease,  upon  which 
an  action  might  lie  against  the  Appellant,  for  non-performance  of  his  engagement 
to  build  and  put  in  repair;  or  secondly,  the  Respondents  may  be  considered  as 
taking  the  premises  as  tlaey  stood  before  the  fire,  and  as  undertaking  to  restore  them 
to  the  same  condition,  and  the  Appellant  then  can  covenant  to  complete  them  when 
restored.  The  form  of  such  lease  could  be  settled  by  the  Master  in  case  the  parties 
dift'er  about  the  precise  terms. 

Mr.  Kindersley,  Q.C.,  Mr.  Turner,  Q.C.,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents. 
— [95]  Although  the  letters  may  constitute  a  valid  agreement  in  equity,  yet  the 
contract  is  not  of  such  a  nature  that,  under  the  circumstances,  a  Court  of  Equity, 
could  interfere  to  compel  specific  performance.  The  parties  ought  to  be  left  to  their 
legal  rights.  Tlie  non-completion  of  the  contract  may  be  the  subject  of  an  action 
at  law  for  damages.  The  Appellant  was  under  an  obligation  to  repair  the  old 
buildings,  and  to  erect  and  completely  finish  a  new  building,  before  he  could  re- 
quire the  Respondents  to  accept  a  lease  or  to  execute  a  counterpart  thereof  ;  and 
at  the  time  when  the  buildings  were  destroyed  by  fire,  the  Appellant  had  not  com- 
plied with  the  exigency  of  this  obligation.  He  is  not  in  a  condition,  therefore ,  to 
enforce  specific  performance  in  equity.  A  Court  of  Equity  will  not  make  a  decree 
that  it  cannot  enforce,  or  in  which  substantial  justice  cannot  be  done.  Here  it  is 
utterly  impossible  to  place  the  parties  in  the  same  situation  in  w-liieh  they  ought  to 
stand.  No  materials  are  before  the  Court  to  enable  it  to  frame  the  covenants.  By 
the  condition  precedent,  the  Appellant  undertook  to  put  the  premises  into  repair ; 
that  cannot  be  done  now,  because  of  the  fire ;  therefore,  no  covenant  to  that  effect 
could  be  introduced.  A  party  seeking  to  enforce  a  contract  must  perform  his  part 
of  the  contract ;  he  cannot  do  so  here,  nor  does  the  Appellant  offer,  by  his  Bill,  to 
complete  the  rejaairs.  This  distinguishas  the  present  case  from  Paine  v.  Meller  [6 
Ves.  34:9],  and  the  other  cases  cited  by  the  Appellant. — [The  Right  Hon.  T.  Pember- 
tou  Leigh. — Would  the  landlord  he  bound  to  execute  a  lease  in  order  that  the  lessee 
might  recover  at  law?] — In  Wilkinson  v.  Torkington  (2  Y.  and  Coll.  726),  a  bill  was 
filtd  for  specific  performance  [96]  of  an  agreement  to  grant  a  lease,  and  for  an 
account  of  arrears  of  rent  on  the  footing  of  the  agreement :  the  term  for  which  the 
lease  was  granted  expired  before  the  hearing,  and,  in  such  circumstances,  the  Court 
refused  the  specific  performance.  The  agreement  is  executory :  an  act  must  be  done 
by  the  Appellant  before  any  conversion  of  property  can  take  place.  The  nature  of 
the  agreement  is,  that  a  building  is  to  be  erected,  and  if  the  cost  should  not  exceed 
£600,  then  the  rent  is  to  be  £250  per  annum;  if  it  exceeds  that  sum,  an  additional 
rent  of  12  per  cent,  is  to  be  calculated  on  the  excess.  The  rent  is  to  vary  according 
to  the  outlay.  How  is  it  to  be  ascertained?  A  general  covenant  to  lay  out  a  certain 
sum  in  buildings  of  a  certain  value  cannot  be  executed.  Mosely  v.  Virgin  (3  Ves. 
jun.  184).  No  mutuality  exists.  If  the  Court  cannot  enforce  the  positive  part  of 
the  contract,  it  will  not  restrain  the  negative.  Kemhle  v.  Kean  (6  Sim.  333).  The 
remedy  must  be  mutual.  Flight  v.  Bolland  (4  Russ.  298).  If  the  Court  dismisses 
the  Bill,  the  Appellant  is  not  precluded  from  bringing  his  action  at  law  for  damages. 
Mr.  Bethell,  in  reply. — No  action  for  a  breach  of  agreement  can  lie ;  unless  the 
agreement  is  decreed  specifically,  no  breach  of  it  can  be  assigned. 

The  Rio-ht  Hon.  T.  Pemberton  Leigh  (1st  March  1845). — In  this  case  a  Bill  was 
filed  by  the  Appellant  in  the  Court  of  Chancery  in  Canada,  seeking  the  specific  per- 
formance of  an  agreement  entered  into  hj  the  Re-[97]-spondents.  The  Vice-Chan- 
cellor  made  a  Decree  in  favour  of  the  Plaintiff:  from  this  decision  the  Defendant 
appealed  to  the  Governor-General  in  Council,  who  reversed  the  decision  of  the  Vice- 
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Chamellor,  and  disiiii.s.sL'd  lliu  I'laiiilitrs  Hill,  with  costs.     From  this  Order  the  pre- 
sent Api)eal  is  brought. 

Tlio  terms  of  the  agreement  between  the  parties  are  to  be  collectrd  from  a  cor- 
respondeiu'c  which  began  in  the  month  of  August  18;5fl,  and  terminated  on  the  ;ird 
of  January  1810.  That  these  letters  constitute  a  valid  agreement  is  not  disputed 
by  the  Respondents,  although  it  has  been  contended  on  their  behalf,  at  the  Bar,  that 
the  contract  is  one  with  respect  to  which  a  Court  of  Equity  ought  not  to  interfere, 
and  that  the  parties  should  be  left  to  their  legal  rights  and  remedies. 

The  case  appears  to  be  this.  The  Aj)pellant  was  the  owner  of  a  wharf  and  three 
stores  at  Kingston  in  Upper  Canada  ;  upon  part  of  the  property  the  Appellant 
carried  on  what  is  called  a  forwarding  business ;  one  of  the  stores  was  in  the  occupa- 
tion of  a  Mr.  Jackson,  and  another  in  the  possession  of  the  Respondents,  under  a 
sub-contract  with  a  public  company  (who  had  taken  a  lease  from  the  Appellant), 
and  whose  interest  would  expire  on  the  1st  of  April  1840.  In  this  state  of  circum- 
stances, the  Respondents  entered  into  a  negociation  for  a  lease  of  the  whole  of  the 
premises  for  a  term  of  five  years,  from  the  1st  of  April  IS-IO.  After  much  dis- 
cussion, it  was  finally  agreed  between  the  Appellant  and  Respondents,  that  the  Appel- 
lant should  put  in  order  the  existing  stores,  and  should  build  a  new  store  or  ware- 
house, according  to  a  plan  referred  to  in  the  correspondence,  but  not  proved  in  the 
cause;  that  these  works  should  be  completed  by  the  1st  of  April  1840,  and  that 
the  Respondents  sliould  then  take  a  [98]  lease  for  the  period  of  five  years  from  that 
da3',  at  a  rent  of  £250  per  annum,  if  the  sum  expended  by  the  Appellant  in  the  erec- 
tion of  the  new  building  should  not  exceed  £600 ;  and  if  the  sum  so  expended  should 
exceed  £600,  then  at  an  additional  rent  calculated  at  the  rate  of  12  per  cent,  upon 
the  excess.  Possession  of  the  whole  of  the  property  was  to  be  delivered  to  the 
Respondents  on  the  1st  of  April  1840,  and  they  were  to  engage  to  restore  the  premises 
at  the  end  of  the  term  in  as  good  a  condition  as  that  in  which  they  were,  when 
possession  was  taken.  It  appears  also  that  the  Appellant  was  to  relinquish  his 
forwarding  business  in  f-avour  of  the  Respondents. 

In  pursuance  of  this  arrangement,  the  building  of  the  new  warehouse  was  com- 
menced ;  but  when  the  1st  of  April  arrived,  it  is  admitted  on  all  hands  that  the 
warehouse  was  far  from  being  completed  ;  and  the  evidence  shows,  in  our  opinion, 
that  the  necessary  repairs  to  the  old  buildings  had  not  been  done,  and  as  to  part  of 
those  buildings,  had  not  been,  commenced.  No  complainit  however,  or  at  all 
events  no  objection,  to  the  completion  of  the  contract,  was  made  on  that  ground  by 
the  Respondents ;  and  if  time  was  the  essence  of  the  contract,  we  have  no  doubt 
that  all  right  of  objection  on  that  score  was  waived  by  them.  They  continued  in 
possession  of  that  part  of  the  premises  which  they  previously  held,  and  which,  but 
for  the  contract,  they  should  have  given  up  on  the  1st  of  April,  and  the  works  in 
progress  were  continued  with  their  approbation. 

In  this  state  of  things,  on  the  1st  of  April  1840,  the  rights  of  the  parties  stood 
thus: — the  Appellant  was  bound  by  his  contract  to  perform  his  agreement,  by 
putting  the  old  stores  in  order,  and  completing  the  new  [99]  building  within  a 
reasonalile  time,  and  upon  this  being  done,  the  Respondents  were  bound  to  accept 
a  lease  according  to  their  agreement.  But  they  could  not  be  required  to  accept  a 
lease  until  the  works  were  done,  nor  could  the  rent,  until  that  time,  be  ascertained. 
If  the  Appellant  refused  to  perform  the  works,  or  neglected  to  do  so  within  a  reason- 
able time  after  notice,  the  Respondents  would  be  at  liberty  to  put  an  end  to  the 
agreement.  The  obligation  on  the  Respondents  tO'  accept  the  lease  was  conditional 
on  the  Appellant's  putting  the  premises  into  the  state  in  which  he  had  contracted  to 
demise  them  to  the  Respondents.  The  waiver  of  the  Respondents  extended  not 
to  the  works  being  done,  but  only  to  the  time  within  which  they  were  to  be  completed. 

After  the  1st  of  April  the  Appellant  accordingly  continued  the  works  which  had 
been  begun,  and  connnenced  repairs  upon  the  old  buildings;  but  while  the  works 
were  in  progress  an  accident  occurred  which  has  given  rise  to  the  present  litigation. 
On  the  18th  of  April  1840,  a  fire  broke  out  upon  the  premises,  which  destroyed,  or 
materially  injured,  all  the  stores.  The  Appellant  insisted,  that  the  Respondents, 
at  their  own  expense,  should  rebuild  and  restore  what  had  been  destroyed  or  injured, 
and  accept  a  lease  on  the  terms  of  their  agreement.  This  the  Respondents  refused 
to  do  ;  and  on  the  27th  of  July  1840  the  present  Bill  was  filed. 
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It  is  material  to  attend  to  the  alleg-ations  of  the  Bill,  and  the  relief  sought  by  it, 
in  order  to  understand  the  real  nature  of  the  question,  and  the  only  question,  which 
it  raised. 

After  stating  the  correspondence  and  some  other  matters,  with  respect  to  which 
there  is  no  dispute  between  the  parties,  it  alleged  that  "  the  Respondents,  in  [100] 
the  month  of  April  ISiO,  entered  into  possession  of  the  premises,  and  continued  in 
possession  up  to  the  time  of  filing  the  Bill."  It  then  stated  that,  in  the  same  month 
of  April,  part  of  the  premises  were  destroyed  by  fire,  and  other  parts  materially 
injured  thereby,  and  that  the  Appellant  had  applied  to  the  Respondents  specifically 
to  perform  their  agreement,  and  to  accept  a  lease  upon  the  terms  of  such  agreement, 
"  and  to  rebuild  and  repair  the  said  premises  accordingly,"  which  they  refused 
to  do. 

After  some  charges,  not  material  to  the  present  purpose,  the  Bill  charged  "  that 
the  said  warehouse  was  erected  and  tit  for  occupation  on  the  1st  day  of  April,  or 
within  a  few  days  thereafter,  and  that  the  Respondents  had  actually  taken  pos- 
session of  the  said  warehouse,  for  many  days  before  the  same  was  Ijurned  down 
and  destroyed,  and  had  actually  caused  the  inside  thereof  to  be  boarded  up  or  lined, 
for  the  reception  of  wheat  in  bulk,  and  had  erected,  or  were  erecting,  machinery  to 
convey  wheat  in  bulk  to  the  upper  stories,  whereby  the  Apjiellant  was  prevented 
from  completing  the  said  warehouse:"  and  the  Bill  charged,  "  that  the  Respondents 
received  goods  as  custom-house  warehousemen  after  the  1st  of  April  1840,  aad 
deposited  the  same  in  the  said  warehouse,  and  also  deposited  therein  a  considerable 
quantity  of  flour,  and  not  less  than  4000,  3000,  or  2000  barrels,  and  accepted,  took 
and  retained  the  possession  of  the  key  of  the  said  warehouse." 

These  allegations,  though  not  perhaps  in  all  respects  quite  consistent  with  each 
other,  appear  to  amount  to  this ;  that,  previously  to  the  fire,  the  Appellant  had 
substantially  performed  his  agreement  by  erecting  and  making  fit  for  occupation 
the  new  warehouse,  and  the  [101]  Bill,  accordingly,  contained  no  suggestion  of 
anything  remaining  to  be  done  in  that  respect  by  him. 

The  prayer  of  the  Bill  was,  "  that  the  said  agreement  might  be  specially  performed 
and  carried  into  execution,  and  that  the  said  Respondents  might  be  decreed  to 
accept  a  lease  of  the  said  premises  from  the  said  Appellant,  and  to  execute  to  the 
said  Appellant  a  counterpart  thereof,  upon  the  terms  of  the  aforesaid  agreement, 
the  said  Appellant  being  ready  and  willing,  and  thereby  offering,  to  execute  such  lease, 
and  in  all  other  respects  to  perform  his  part  of  the  said  agreement;  and  that  an 
account  might  be  taken  by  and  under  the  direction  and  decree  of  the  Court,  of  all 
sum  and  sums  of  money,  paid,  laid  out,  and  expended  for  or  on  account  of  the  said 
improvements,  and  that  in  the  said  lease,  the  rent  of  the  said  premises  might  be 
fixed  and  determined  at  the  said  sum  of  £250,  and  together  with  an  addition  thereto, 
at  the  rate  of  £12  per  cent,  per  annum,  upon  such  sum  of  money  as  should  appear  to 
have  been  expended  upon  the  said  improvements  over  and  above  the  said  sum  of 
£600;  and  that  the  said  Respondents  might  be  decreed  to  repair  and  rebuild  the 
said  premises,  and  to  enter  into  all  usual  and  necessary  covenants,  and  to  keep  and 
leave  the  same  in  good  and  sufficient  repair,  and  for  general  relief." 

The  Respondents  denied  that  they  had  ever  taken  possession  of  any  part  of  the 
property  under  the  agreement,  and  they  insisted  that  they  were  not  bound  under 
the  circumstances,  either  to  rebuild  the  stores  or  warehouse,  or  tO'  accept  any  lease 
with  that  obligation. 

Upon  a  record  so  framed,  the  substantial  question  between  the  parties  was 
this ;  which  of  them  was  to  suffer  by  the  fire  whicli  had  taken  place ;  and,  unless 
[102]  the  Appellant  was  justified  in  requiring  the  restoration  of  the  premises  by  the 
Respondents  at  their  own  expense,  he  was  not  entitled  to  any  relief  upon  his  Bill. 

With  respect  to  the  only  question  of  fact  in  dispute,  viz.,  the  condition  of  the 
building  when  the  fire  took  place,  and  the  acceptance  of  possession  by  the  Respondents, 
the  parties  went  into  evidence,  the  result  of  which  appears  to  us  to  be  as  follows:  — 

We  think  that  after  the  1st  of  April  the  possession  remained  very  much  the 
same  as  it  had  done  before. 

The  Respondents  continued  in  the  occupation  of  that  portion  of  which  they  were 
previously  in  possession,  although  their  old  title  to-  such  possession  had  ceased. 
The  Appellant  remained  in  possession  of  that  part  which  he  held,  and  a  part  seems  to 
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have  lieeu  unoccupied.  The  ohl  buildings  had  not  been  repaired,  and  the  new 
warehouse  was  so  far  from  being  completed  and  tit  for  occujiation,  that,  at  the  time 
of  the  fire,  it  had  neither  doors  nor  windows,  the  iloor  of  the  second  story  was  not 
laid,  and  that  of  the  first  was  not  complete. 

On  the  other  hand,  it  appears  that  the  delay  had  arisen  in  part  from  some 
alterations  in  the  plan  which  had  been  suggested  by  the  Respondents,  to  which  the 
Appellant  had  assented,  provided  they  were  done  at  the  expense  of  the  Respondents; 
of  the  unfinished  building  (as  far  as  any  possession  could  be  had  of  it),  both  the 
Appellant  and  the  Respondents  seem  to  have  had  the  use,  by  placing  under  the 
shelter  of  the  roof  such  goods  as  they  found  it  convenient  to  deposit  there. 

Upon  this  state  of  the  record,  the  Vice-Chancellor  pronounced  the  following 
Decree:  That  the  agreement  contained  in  the  letters  set  forth  in  the  Bill,  and  bear- 
[103]-ing  date  the  19th  of  August  1S:39,  and  the  1st,  2nd,  and  3rd  of  January  1810, 
ought  to  be  carried  into  execution,  save  and  except  the  putting  in  order  of  the 
stores  therein  mentioned,  before  the  commencement  of  the  lease  thereby  agreed 
to  be  executed,  which  was  waived  by  the  Defendants,  and  did  decree  the  same 
accordingly.  And  it  was  ordered,  that  it  l)e  referred  to  the  Master  of  the  said 
Court  to  inquire  and  state  to  the  Court  what  amount  was  expended  by  the  Plaintiff 
on  the  new  buildings,  in  the  pleadings  mentioned,  beyond  the  sum  of  £600;  and  it 
was  further  ordered,  that  a  lease  should  be  executed  by  the  Appellant  to  the  Re- 
spondents, of  the  premises  in  question  in  the  said  cause  mentioned,  for  the  term 
of  five  years,  from  the  1st  day  of  April  in  the  year  of  our  Lord  1840,  at  the  yearly 
rent  of  £250,  and  £12  per  centum  per  annum  on  such  sum  as  the  said  Master 
should  find  to  be  expended  by  the  Plaintifi",  on  such  new  building  as  aforesaid, 
beyond  the  sum  of  £600,  such  lease  to  contain  a  covenant  on  the  part  of  the 
Defendants  for  tlie  payment  of  the  said  rent  during  the  said  term,  and  to  restore 
the  said  premises  at  the  expiration  thereof,  in  the  same  plight  and  condition  as  the 
same  were  at  the  commencement  of  the  lease,  and  such  other  provisions  as  should 
be  conformable  to  the  said  agreement,  save  as  aforesaid  ;  and  the  said  Respondents 
were  to  execute  a  counterpart  of  the  said  lease,  and  they  were  thereby  enjoined  from 
showing  in  any  action  at  law  that  such  lease  was  not  delivered  on  the  day  of  the 
date  thereof ;  and  it  was  further  ordered,  that  the  said  lease  should  be  settled  by 
the  Master,  in  case  the  parties  should  differ  about  the  same,  and  that  the  Respondent 
should  pay  unto  the  Appellant  or  his  solicitor,  the  costs  of  the  said  suit,  to  be  taxed 
by  the  said  Master. 

[104]  An  Appeal  was  brought  by  the  present  Respondents  against  this  decision 
to  the  Ciovernor-Cieneral  in  Council,  who,  on  the  20th  of  February  1843,  reversed  the 
Decree,  and  dismissed  the  Bill,  with  costs.  The  propriety  of  this  last  order  we 
have  now  to  consider. 

The  case  was  argued  on  botii  sides  before  us  with  great  ingenuity  and  ability. 
On  the  part  of  the  Appellant,  it  was  contended,  that  he  was  entitled  to  have  the 
buildings  restored  by  the  Respondents  to  the  condition  in  which  they  were  when 
the  fire  broke  out,  but  as  upon  the  evidence  it  was  impossible  to  argue  that  the 
Appellant  had  completed  the  work  which  he  had  contracted  to  perform,  it  was 
admitted,  that  after  the  Respondents  had  restored  the  buildings  to  their  imperfect 
state,  the  obligation  of  completing  them  would  rest  with  the  Appellant. 

The  Appellant's  claim  was  rested  upon  the  principle,  that  a  party  who  entered 
into  a  binding  contract  for  the  purchase  of  an  estate,  becomes  in  equity  the  owner 
of  it,  and  is  entitled  to  any  profit,  and  subject  to  any  loss,  which  may  afterwards 
occur  to  it;  and  it  was  said  that  in  this  case,  although  the  period  at  which  the 
works  were  to  be  done  had  passed  before  they  were  completed,  yet  that  the  Re- 
spondents having  waived  any  objection  on  that  .score,  the  contract  was  still  sub- 
sisting, and  the  principle  was  to  be  applied.  The  case  of  Paine  v.  Metier  (6  Ves. 
319)  was  particularly  relied  on.  In  that  case  the  Defendant  had  contracted  for 
the  purchase  of  a  house  ;  the  house  was  destroyed  after  the  period  had  passed  within 
which  tlie  title  was  to  be  made  out  and  the  contract  completed,  but  further  time  to 
make  out  the  title  had  been  allowed  by  the  purchaser,  who  had  accepted  it  before 
the  fire  took  place,  and  under  these  circumstances  the  [105]  purchaser  was  held 
bound  to  pay  his  purchase-money. 

The  more  familiar  cases  of  the  inircliase  of   a   life  annuity,   and  tlie   amuiity 
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dropping  before  the  assignment;  and  tlie  purchase  of  estates  held  upon  a  life,  and 
the  life  dropping,  were  also  referred  to.  Mortimer  v.  Capper  (1  Bro.  156),  and 
Kenney  v.  Wexham  (6  Mad.  355).  We  have  carefully  examined  these  cases,  and 
several  subsecjuent  authorities  on  the  same  subject,  the  last  of  which  is  Vesey  v. 
Elwoud  (3  Drury  and  Warren,  76)  (also  reported,  2  Con.  and  Law,  47). 

Of  the  general  doctrine  so  stated  we  apprehend  that  there  is  no  doubt;  but  the 
question  is,  whether  that  principle  or  any  doctrine  to  be  found  in  any  of  the 
authorities  maintained  the  Appellant's  claim  in  this  case.  In  ordinary  cases  of 
absolute  and  unconditional  contracts,  the  risk  is  the  risk  of  the  purchaser,  because 
that  which  is  the  subject  of  the  risk  is  in  equity  considered  to  be  the  property  of 
the  purchaser.  But  treating  the  contract  to  take  a  lease  as  a  contract  to  pur- 
chase, the  warehouse  was  never  to  be  in  that  sense  purchased  by  the  lessees  until  it 
was  completed  by  the  lessor ;  and  until  that  had  been  done,  therefore,  it  was  not  the 
property  of  the  lessees.  They  had  never  contracted  to  take  an  unfinished  ware- 
liouse  :  they  had  never  engaged  to  do  any  repairs,  or  to  accept  or  restore  any  un- 
finished or  dilapidated  buildings;  and  although  after  the  1st  of  April  1840,  the 
contract  was  still  binding  iu  equity,  provided  the  Appellant  performed  it  on 
his  part,  yet  until  he  had  so  performed  it,  no  obligation  attached  on  the  lessees.  They 
could  not  object  that  the  lessor  had  not  performed  his  engagement  within  the 
time  limited,  but  they  had  a  right  [106]  to  require  that  he  should  perform  it  before 
they  were  called  upon  to  accept  a  lease.  They  were  to  receive  a  complete  building 
at  the  commencement  of  the  term,  and  to  restore  a  complete  building  at  the  end  of  it, 
and  to  pay  a  rent  calculated  upon  the  amount  of  the  expenditure.  The  accident 
of  the  fire  interrupted  and  delayed  the  completion  of  the  work,  but  it  could  not 
relieve  the  Appellant  from  his  obligation  to  complete  it. 

It  was  said,  that  this  case  was  decided  by  the  Judges  of  Appeal,  upon  some 
rules  acted  upon  by  Courts  of  Common  Law;  but  inconsistent  with  the  principles 
of  Courts  of  Equity.  We  are  not  aware  that,  upon  the  main  question  in  this  case, 
there  could  be  any  difference  between  the  decision  of  a  Court  of  Law  and  of  a  Court  of 
Equity.  The  question  is,  was  it,  or  not,  incumbent  on  the  Appellant  to  repair  the 
old  buildings,  and  complete  the  new,  before  he  could  require  the  Eespondents  to 
accept  a  lease  according  to  their  agreement?  If  he  was  so  bound,  there  is,  in  our 
opinion,  nothing  in  the  circumstances  of  this  case  which  could  relieve  him  from 
that  obligation  ;  the  fire  could  have  no  such  effect,  nor  would  the  circumstance,  that  the 
delay  in  the  completion  of  the  building  was  in  part  attributable  to  the  Appellant's 
compliance  with  the  suggestions  of  the  Respondents.  The  contract  in  equity  was 
subsisting,  although  by  the  omission  of  the  Appellant  to  complete  his  part  of  it  by 
the  time  stipulated,  it  might  have  become  void  at  law,  and  if  the  Appellant  had  been 
willing  to  restore  the  buildings,  the  obligation  of  the  Respondents  to  accept  a  lease 
might  have  been  differently  determined  in  Law  and  in  Equity  ;  but  the  construction 
of  the  contract,  or  the  liability  of  the  Appellant  within  some  time  to  [107]  perform 
what  he  had  engaged  to  do,  before  he  called  upon  the  Respondents  to  accept  a  lease, 
was  not  at  all  altered. 

Had  our  opinion  upon  the  main  question  been  dift'erent  from  that  which  we  have 
formed,  it  would  have  been  necessary  to  consider  several  points  of  great  importance 
which  have  been  discussed  at  the  Bar ;  and  in  particular,  whether,  as  has  been 
contended  on  the  one  hand,  the  Court  ought  so  to  modify  the  Decree,  as  to  do 
substantial  juistice  between  the  parties,  or  whether,  as  has  been  insisted  on  the 
other  hand,  having  regard  to  some  of  the  terms  of  this  contract,  the  alleged  want 
of  mutuality  of  remedy,  and  the  difficulty  (or  as  it  has  been  called  impossibility) 
of  placing  the  parties  by  any  Decree  in  the  situation  in  which  they  ought,  by  the 
contract,  to  stand,  the  Appellant  should  have  been  left  to  anj^  legal  remedy  which 
he  might  have. 

The  view  which  we  take  of  the  rights  of  the  parties,  makes  it  unnecessary  for 
us  to  enter  into  any  discussion  of  these  questions,  further  than  as  an  examination 
of  the  relief  which  it  has  been  proposed  to  ask  appears  to  us  to  elucidate  the 
principle  upon  which  our  decision  is  founded. 

It  was  said  that  there  were  two  modes  in  which  substantial  justice  might  be 
done;  one  was  by  decreeing  a  lease  to  be  executed,  dated  on  the  1st  of  April  1840, 
containing  covenants  by  the  Ajipellant  to  repair  and  complete  the  buildings,  and 
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by  the  Respondciits  to  keep  in  repair,  and  restore  llieni  at  tlie  end  of  the  term;  and 
it  was  said  that  there  would  then  be  a  subsisting  lease,  and  an  action  might  be 
maintained  against  the  Appellant  for  the  non-performance  of  his  engagement  to 
build  and  repair. 

[108]  But,  in  the  first  place,  tlie  Respondents  never  entered  into  any  such  engage- 
ment ;  they  never  agreed  to  accept  the  Appellant's  covenant  to  do  the  work  after  the 
commencement  of  the  term ;  and  if  they  had,  the  obligation  on  the  Appellant  to 
complete  the  building,  notwithstanding  the  fire,  would  have  remained  precisely  the 
same.  • 

Another  mode  suggested  was  this;  that  the  lease  should  be  dated  as  on  the  day  of 
the  tiro,  and  that  the  Respondents  should  be  considered  as  taking  the  premises  as 
they  stood  before  the  accident  on  that  day,  and  should  undertake,  by  some  covenant, 
an  obligation  to  restore  them  to  that  condition,  and  that  the  Appellant,  on  the  other 
hand,  should  covenant  to  complete  them  when  restored.  Now  it  is  obvious  that  this 
is  to  impose  upon  the  parties  a  contract,  which  they  never  entered  into,  either  by  ex- 
pression or  implication  ;  and  although,  where  a  Ijinding  contract  is  subsisting,  the 
completion  of  which,  in  its  exact  terms,  liecomes  impossil)le  through  accident,  with- 
out any  default  of  the  party  seeking  relief,  a  Court  of  Equity  will  struggle  with 
points  of  form,  it  cannot,  for  that  purpose,  alter  the  substance  of  the  agreement,  or 
impose  upon  either  party  obligations  totally  different  from  those  which,  liy  the 
agreement,  he  had  contracted. 

In  this  case,  there  is  no  reason  why  the  Court,  upon  any  principle  of  moral 
justice,  should  at  all  desire  to  interfere;  both  parties  are  equally  innocent,  and  the 
only  question  is,  upon  which  of  them  the  loss  arising  from  an  inevitable  accident 
is  to  fall.  The  claim  to  relief  has  accordingly  been  very  fairly  rested  in  argument 
by  the  Appellant,  upon  the  general  principle,  [109]  that  the  buildings,  when  the  fire 
took  jilace,  were,  in  equity,  the  propert}^  and,  therefore,  standing  at  the  risk,  of 
the  Respondents. 

For  the  reasons  assigned,  we  are  of  opinion,  that  this  principle  is  not  applicable 
to  the  case;   and  that  the  decision  appealed  from  is  right,  and  must  be  affirmed. 

With  respect  to  the  costs,  as  there  have  been  conflicting  decisions  below,  the 
case  was  very  naturally  brought  here  by  Appeal.  But  we  think  that,  upon  the  main 
question,  the  Respondents  have,  from  the  beginning,  been  right,  and  that  some 
material  allegations  of  the  Bill,  which  must  have  been  within  the  knowledge  of  the 
Appellant,  are  directly  contradicted  by  the  evidence;  we  do  not  think,  therefore, 
that  there  is  any  reason  for  excepting  this  case  from  the  ordinary  rule;  and  we 
think  that  the  Appeal  must  be  dismissed  with  costs. 

[Mews'  Dig.  tit.  LANDLORD  and  TENANT,  M.  Covenants,  .3.  To  repair,  a.  iii.  Con- 
(iitionnl  or  Absolute  Covenants.  As  to  specific  performance,  cf.  Huqhes  v. 
Jones,  1861,  3  De  G.  F.  and  J.  307;  Taylor  v.  Caldwell,  1863,  3  B.  and  S.  826; 
Li/saght  v.  Edwards,  1876,  2  Ch.D.  507.  The  existence  of  divergences  of 
opinion  in  the  Court  below  (5  Moo.  P.C.  109)  is  taken  account  of  in  considering 
applications  for  special  leave,  Rohinson  v.  Canadiaii  a7id  Pacific  Railway 
(1892).  A.C.  481,  at  p.  485.] 


[110]  ON  APPEAL  FROM  THE  COT^RT  OF  APPEALS  FOR  LOWER  CANADA, 
IN  THE  PROVINCE  OF  CANADA. 

.JOHN  TOBIN  and  ANDREW  MVmf^0'N,—Airj7ellnnts;  ALEXANDER 
MV'RlS01<i,— Respondent*  [June  17,  1845]. 
Though  allowance  is  to  be  made  for  the  technical  difference  of  the  proceedings 

*  Present :  Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Vice-Chan- 
cellor  Wigram,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton 
Leigh. 
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in  the  Courts  of  Canada  ..ud  those  of  England,  yet  where  trial  by  jury  pre- 
vails, a  special  verdict  ought  to  be  the  finding  of  facts,  by  the  Jury,  from 
which  the  Court  is  to  pronounce  its  judgment  on  the  law,  and  the  verdict 
ought  not  to  leave  facts  to  the  Court  to  draw  an  inference;  such  as,  whether 
negligence  has  or  not  been  established  ;  negligence  being  a  question  of  fact 
and  not  of  law  [5  Moo.  P.C.  1  25]. 
The  negligence  of  a  Bailee  in  disobeying  the  instruction  of  a  Bailor,  given  more 
than  a  year  prior  to  the  cause  of  action,  and  not  specifically  declared  upon; 
Held  not  sufficient,  though  proved  in  the  cause,  to  entitle  the  Plaintiff  to  re- 
cover damages  thereon.  A  veivire  de  novo  awarded,  with  liberty  to  amend 
the  pleadings  [5  Moo.  P.C.  128,  129]. 

This  was  an  Appeal  from  a  Judgment  by  the  Court  of  Appeals  for  Lower  Canada,' 
pronounced  at  Queljee,  on  the  20th  day  of  January  184^5,  on  an  Appeal  from  a 
Judgment  of  the  Court  of  King's  Bench  for  the  district  of  Montreal  in  Lower 
Canada;  given  on  the  2nd  of  June  1842.  The  Judgment  of  the  Court  of  King's 
Bench  for  the  district  of  Montreal  was  in  favour  of  the  then  Plaintiff  (the  Respon- 
dent) for  the  sum  of  =£1481  14s.  8d.  currency,  together  with  interest  on  that  sum, 
from  the  24th  day  of  September  [111]  1841  ;  and  that  Judgment  was  affirmed  by 
the  Court  of  Appeals  for  Lower  Canada  with  costs. 

The  action  was  commenced  in  the  Court  of  King's  Bench  at  Montreal,  on  the  11th 
of  February  1840,  by  the  Respondent,  who  then,  and  for  several  years  before,  was 
a  merchant  at  Halifax,  Nova  Scotia,  against  the  Appellants,  who,  during  the  same 
period,  were  partners  and  commission  merchants  at  Montreal  and  Quebec,  and  in 
the  habit  of  receiving  consignments  from  the  Respondent,  as  his  agent,  for  sale  upon 
commission  :  and  the  action  was  brought  to  recover  as  well  the  value  of  a  quantity 
of  sugar,  which  the  Appellants,  having  so  received  from  the  Respondent,  had  never 
accounted  for,  and  which  had  been  destroyed  in  their  warehouse  by  an  inundation, 
as  a  sum  of  money  due  to  him,  from  them,  on  the  balance  of  their  general  com- 
mercial dealings  for  a  number  of  years  before. 

The  Declaration  was  on  promises,  and  contained  four  counts: — First,  for  not 
accounting  within  a  rea.sonable  time  for,  and  paying  the  pi-oceeds  of,  the  sale  of 
divers  goods,  wares,  and  merchandizes  consigned  by  the  Respondent  to  the  Appel- 
lants to  be  sold  on  commission.  Second,  for  not  accounting  on  request  for  such 
consignments.  Third,  for  not  taking  due  and  proper  care  of  such  goods,  wares,  and 
merchandizes,  as  those  in  the  first  and  second  counts  mentioned,  whereby  the  same 
were  damaged  and  lost.  Fourth,  for  money  lent,  money  paid,  and  money  had  and 
received. 

To  this  declaration,  the  Appellants  pleaded: — First,  and  more  especially  to  the 
first,  second,  and  third  counts,  that  they  had  accounted  for  and  paid  over  the  pro- 
ceeds of  all  goods,  wares,  and  merchandizes  con-[112]-signed  to,  or  received  by, 
them,  to  be  .sold  for  the  Respondent,  except  thirty-three  hogsheads  of  sugar,  as  to 
which,  they  said,  that  while  the  same  were  deposited  in  certain  safe  warehouses  in 
Montreal,  and  while  the  Appellants  were  exercising  all  reasonable  care  and  dili- 
gence, in  and  about  the  safe  keeping  thereof,  until  tliey  should  be  able  to  sell  and 
dispose  of  the  same,  by  reason  of  the  sudden  rising  and  overflowing  of  the  waters 
of  the  river  St.  Lawrence,  the  said  thirty-three  hogsheads  of  sugar,  then  being  in 
the  said  warehouses,  were  wetted,  and  by  the  act  of  God  and  inevitable  casualty, 
without  any  fault,  negligence,  omission,  or  want  of  care  of  the  Appellants,  were 
totally  lost  and  destroyed.  Secondly  ;  the  Appellants  pleaded,  and  more  especially 
to  the  fir.st,  second,  and  third  counts,  that  they  had  accounted  for,  and  paid  the 
proceeds  of,  all  goods,  wares,  and  merchandizes,  which  the  Respondent,  at  the  times 
in  the  said  counts  specified,  had  consigned  to  them,  or  they  had  received,  to  be  sold 
for  him.  Thirdly:  the  Appellant  pleaded,  and  more  especially  to  the  fourth  count, 
that  the  allegations  therein  were  not  true,  and  that  the  Appellants  were  not  so  in- 
debted in  manner  and  form,  as  the  Respondent  had  complained  against  them. 
Fourthly  :  that  they  were  not  indelited  in  manner  and  form  as  the  Respondent  liad 
complained  against  them.  Fifthly  :  that  they  were  not  guilty  in  manner  and  form 
as  the  Resiiondent  had  complained  against  tliem. 
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The  Ucspoudcnt  rc'iilied  : — To  the  first  jilea  of  the  Appellants,  and  more  es|)ecially 
to  the  first,  second,  and  tiiird  counts,  that  the  Apjiellants  had  not  accounted  for  and 
paid  over  the  proceeds  of  the  goods,  wares,  and  merchandizes  which  the  Kespoudent 
had  sent  and  con-[113]-sigiied  to  them  as  alleged  in  liis  said  declaration;  and  as  to 
the  sugar  mentioned  and  referred  to  in  the  said  plea,  that  the  same  was  not  de- 
posited in  safe  warehouses,  as  falsely  alleged  in  and  by  the  said  plea,  and  that  the 
same  was  by  the  Ajipellants,  contrary  to  the  express  instructions  by  them  before 
then  received  from  the  Respondent,  placed  and  deposited  in  unsafe  and  improper 
warehouses,  and  there  kept  in  violation  of  such  instructions;  and  that  while  the 
said  sugar  was  and  remained  in  the  said  warehouses,  contrary  to  the  exioress  instruc- 
tions and  orders  of  the  Ros])ondent,  and  in  breach  of  such  instructions  and  orders, 
it  became  wetted,  suljnierged,  and  destroyed,  by  the  overflowing  of  the  waters  of  the 
river  St.  Lawrence  at  Montreal  ;  and  that  the  loss  occurred  in  consequence  of  the 
breach  of  orders  on  the  part  of  the  Appellants  as  tlie  Respondent's  agents,  who  then, 
acted  for  hire  and  reward  for  their  services  as  such,  and  l)y  their  negligence,  and 
violation  of  the  positive  instructions  of  the  Respondent;  that  the  sugar  so  lost  and 
damaged  by  the  breach  of  orders,  negligence,  violation  of  instructions,  and  im- 
proper conduct  of  the  Appellants,  was  at  the  time  worth  a  sum  of  JJIOOO  currency; 
by  means  whereof  they  the  Appellants  became  by  law  liable  and  responsible  to  the 
Respondent  for  the  damage  and  loss  so  sustained.  To  the  second  plea,  and  more 
especially  to  the  first,  second,  and  third  counts,  the  Respondent  replied,  that  the 
Appellants  had  not  accounted  for  or  paid  tlie  proceeds  of  the  goods,  wares,  and  mer- 
chandizes sent  and  consigned  to  them,  by  him,  as  in  the  said  plea  alleged.  To  the 
third  plea,  and  more  especially  to  the  fourth  count,  the  Resiiondent  replied,  that 
the  allegations  therein  were  true,  and  that  the  Appellants  were  indelited  to  him  in 
manner  and  form  [114]  as  he  had  complained  against  them.  To  the  fourth  plea, 
the  Respondent  replied,  that  the  Appellants  were  indelited  to  him  in  manner  and 
form  as  he  had  complained  against  them.  To  the  fifth,  the  Respondent  replied, 
that  the  Appellants  were  giiilty  in  manner  and  form  as  he  had  complained  against 
them. 

Upon  these  pleas  and  replication,  both  pai'ties  put  tliemselves  upon  the  country, 
and  issues  were  thereupon  joined. 

On  the  20th  day  of  February  1841,  a  rule  of  the  Coui't  of  King's  Bench  was  made, 
at  the  in.stance  of  the  Respondent,  permitting  him  to  examine  the  Appellants  on 
oath,  upon  interrogatories,  siir  faits  et  articles,  relative  to  the  issues  in  the  cause; 
and  on  the  19th  day  of  June  1841,  a  similar  rule  was  made  for  the  like  examination, 
upon  additional  interrogatories.  Together  with,  the  latter  interrogatories,  the 
Respondent  also  filed  certain  exhibits,  and,  among  others,  a  copy  of  a  letter  from  the 
Appellants  to  the  Respondent,  dated  Montreal,  .30th  April  1836;  and  a  copy  of  his 
reply  to  them,  dated  Halifax,  18th  May  1836.  In  pursuance  of  these  rules,  the 
Appellant  was  twice  examined  upon  oatli  :  and  by  his  answers  to  those  interro- 
gatories  the  following  admissions  were  made. 

That  the  Respondent,  at  the  time  of  the  action  lirought,  and  for  several  years 
before,  was  a  merchant  at  Halifax,  in  Nova  Scotia,  and  during  the  same  period  the 
Appellants  were  commission  merchants  and  co-partners,  doing  business  at  Mon- 
treal and  Quebec,  under  the  firm  of  Tobin  and  Murison.  That  during  the  same 
period  the  Appellants  were  the  agents  of  the  Respondent,  and  he  had  consigned  to 
them  as  such  commission  merchants,  and  they  had  received  [115]  from  him,  divers 
goods,  wares,  and  merchandize,  to  be  sold  by  them,  for  him,  and  the  proceeds  to  be 
accounted  for,  according  to  the  usage  and  custom  observed  in  such  cases. 

That  in  the  course  of  such  transactions,  and  in  addition  to  others  of  a  like  nature 
(upon  which  there  was  a  general  balance  due  from  the  Appellants  to  the  Respondent 
of  £640  8s.  currency),  the  Respondent  had,  on  the  27th  of  October,  in  the  year  1837, 
by  the  brig  Elizahef/i,  consigned  to  the  Appellants,  for  sale,  a  cargo  of  sugar,  con- 
sisting of  eighty  hogsheads,  which  the  Appellants  stored  in  the  basement  story  of  a 
certain  warehouse  in  their  possession,  situate  on  the  Point  A  Calliere,  in  Montreal. 

That  of  these  eighty  hogsheads  of  sugar,  the  Appellants  sold,  and  accounted  to 
the  Respondent,  for  forty-seven  hogsheads,  deducting  from  the  proceeds  their  com- 
mission of  five  per  cent.,  besides  charges  for  storage  and  various  other  expenses  ; 
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liut  tlie  remaining  thirty-three  hogsheads  were  destroyed  in  the  same  basement  stoi'v 
of  the  warehouse   by  an  inundation  of  the  river  St.  Lawrence. 

Tliat  before  this  consigimieut  of  the  eighty  hogsheads  of  sugar,  namely,  in  the 
year  1836,  a  similar  inundation  of  the  same  river,  at  the  same  place,  had  occurred, 
by  which  the  same  warehouse  was  greatly  endangered  by  ice  and  water,  and  had 
narrowly  escaped  Ijeing  entirely  destroyed.  On  which  occasion  the  Appellants  ad- 
dressed to  the  Respondent  a  letter,  dated  Montreal,  April  .TOtli,  1836,  which  con- 
tained the  following  passage:  — 

"  On  Tuesday  last,  about  two  o'clock,  our  store  and  our  neighbour,  John  Tor- 
rance and  Co.,  escaped  being  levelled  to  the  ground  ;  had  it  pushed  one  foot,  or  [116] 
indeed  half  a  foot,  we  were  done  for.  The  large  beautiful  cutstone  store  just  above, 
had  tlie  front  knocked  in,  besides  the  distillery  and  small  buildings  adjoining  upset 
and  covered  with  tons  of  ice.  One  family,  supposed  to  be  just  at  dinner,  buried; 
the  time  occupied  could  not  have  been  over  five  minutes.  The  distillery,  fortunately 
for  Mr.  Handyside,  he  removed  out  of  this  time  last  year.  A  stone  wall  and  covered 
as  a  shed,  160  feet  long,  belonging  to  the  property  on  which  our  store  is,  has  been 
carried  away,  and  the  roof  lodged  against  our  office  window,  depriving  us  of  light 
and  access  to  the  road,  which  is,  tliank  God,  all  the  injury  we  received,  excepting 
tlie  bank  of  ice,  without  exaggeration,  thirty  feet  high,  lodged  within  ten  feet  of  our 
door  ;   £500  to  £1000  will  be  required  to  remove  this  ice." 

That  to  this  letter  of  the  Appellants,  the  Respondent  sent  an  answer,  dated  Hali- 
fax, 18th  May  1836,  which  contained  the  following  paragraph: — "  T.  and  M.'s 
letter  of  the  30th  ult.,  by  last  post,  was  duly  received.  I  find  I  have  narrowly  escaped 
suffering  a  very  serious  loss,  in  a  way  which  I  never  could  have  anticipated.  Let  no 
property  of  mine  remain  in  so  dangerous  a  situation  in  future." 

On  the  24th  of  September  the  trial  came  on  before  a  Special  Jury;  when  it  being 
agreed  between  the  parties,  that  the  Respondent's  damage,  by  the  loss  on  the  thirty- 
three  hogsheads  of  sugar,  should  be  taken  at  £753  currency,  and  his  damages  for 
the  balance  due  to  him  on  other  transactions  at  £728  14s.  8d.  currency,  the  Jury 
found  a  special  verdict  accordingly  for  £1481  Us.  8d.  currency,  with  a  case  reserved 
for  the  opinion  of  tlie  Court  of  King's  Bench,  as  to  the  liability  of  tlie  Appellants,  to 
pay  the  sum  of  £753  [117]  (part  of  tlie  above  sum  of  £1481  14s.  8d.),  the  value  of 
the  thirty-three  hogsheads  of  sugar. 

The  special  verdict  and  case  reserved,  were  in  the  following  terms,  viz. :  — 

"  That  the  said  Defendants,  on  or  about  the  27th  day  of  October,  in  the  year 
1837,  received  from  the  said  Plaintiff,  on  consignment,  a  quantity  of  eighty  hogs- 
heads of  sugar,  to  be  dispo.sed  of,  on  account  of  the  said  Plaintiff,  the  sugar  being 
of  the  value  of  £1510  8s.  9d.  current  money  of  this  province. 

"  That  while  the  said  sugar  was  in  their  possession  in  a  certain  store  situate  on 
the  Point  a  Calliere,  in  the  city  of  Montreal,  wliicli  stoi'e  had  been  used  for  purposes 
of  storage  for  a  number  of  years,  a  quantity  of  thirty-three  hogsheads  was  destroyed 
by  an  unusual  rise  of  the  waters  of  the  river  St.  Lawrence,  while  the  said  thirtv-three 
hogsheads  were  stored  in  the  basement  story  of  the  store. 

"  That  the  said  waters  did  begin  to  rise  on.  or  about,  the  20th  day  of  December 
1837,  and  did  continue  rising  until  the  3rd  day  of  January;  at  which  period  it 
had  reached  an  unprecedented  height,  and  whicli  rise  of  waters  was  occasioned  by 
the  formation  and  shoving  of  the  ice  of  the  river  St.  Lawrence  ;  and  the  said  quan- 
tity of  thirty-three  hog.sheads,  during  the  rising  of  the  said  waters,  were  entirely 
lost  to  the  said  Plaintiff. 

"  That  the  average  value  of  the  said  thirty-three  hogsheads  of  sugar  was  49s.  6d. 
for  each  hundred  weight,  and  the  weight  of  the  thirty-three  hogsheads  was  362  cwt. 
2  qrs.  2  lbs.,  and  that  the  value  of  the  said  tliirtv-three  Jiogsheads  of  sugar  was 
£899  14s.  2d. 

"  That  a  certain  paper  filed  in  this  cause,  dated  April  30tli,  183G,  was  a  letter 
written  by  the  Dcfen-[118]-dants  at  Montreal  to  the  Plaintiff  at  Halifax:  and  that 
the  paper  filed  by  the  said  Plaintiff  as  his  exhibit,  and  liearing  date  the  18th  day  of 
May  1836,  was  a  true  co]iy  of  the  answer  thereto,  written  by  the  said  Plaintiff  to  the 
said  Defendants,  and  received  by  tlie  said  Defendants  in  due  course  of  post. 
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"  That  the  store,  referred  to  in  the  said  letter,  written  by  the  said  Defendants  to 
the  said  I'laintifi',  and  in  tlie  answer  thereto  written  by  the  said  Plaintifi'  to  tlie  said 
Defendants,  is  the  same  store  in  which  the  said  thirty-three  liogsheads  of  sugar 
were  aflcrwards  stored  by  tlie  said  Defendants,  and  where  lliey  were  afterwards 
lost  and  destroyed. 

"  That  the  said  quantity  of  thirty-three  hogsheads  is  unaccounted  for  by  the  said 
Defendants. 

■'  That  in  addition  to  the  said  quantity  of  thirty-tliree  hogsheads  of  sugar,  the 
general  balance  of  accounts  between  the  said  I'laintitf  and  the  said  Defendants  in 
their  general  eoniniercial  dealings,  which  had  e.visted  between  them  for  a  number 
of  years  before,  leaves  a  balance  due  by  the  said  Defendants  to  the  said  I'laintifi  of 
£640  8s.  currency,  with  interest  thereon  from  the  6th  day  of  June  18:i9,  making  tlie 
sum  of  £728  14s.  8d.  interest  up  to  this  day. 

"  That  as  to  the  said  sum  of  £728  14s.  8d.  aforesaid,  the  said  Defendants  did 
undertake  and  promi.se,  and  are  bound  to  account  to  tlie  said  Plaintiff  in  manner 
and  form  as  complained  by  him,  and  they  assess  the  damages  of  the  said  Plaintiif, 
on  occasion  of  the  not  performing  of  the  said  promises,  at  the  sum  of  £728  14s.  8d. 

"  That  the  total  sum  of  money  now  due  to  the  said  Plaintiff  by  the  said  Defen- 
dants, payable  to  the  said  Plaintiff'  at  Montreal,  is  £1481  14s.  8d.,  with  interest  [119] 
from  this  day;  but  as  to  the  sum  of  £753  and  interest  aforesaid,  the  value  of  the 
said  thirty-three  hogsheads  of  sugar  destroyed  as  aforesaid,  the  Jurors  aforesaid 
are  altogether  ignorant,  and  therefore  they  pray  the  advice  of  the  Court;  and  if 
upon  the  whole  matter  aforesaid  it  should  seem  to  the  said  Court  that  the  said 
Defendant,  as  to  the  said  thirty-three  hogsheads,  did  undertake  and  promise,  and 
are  bound  to  account,  then  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  say 
that  the  said  Defendants  did  undertake  and  promise,  and  are  bound  to  account  iu 
manner  and  form  as  the  said  Plaintiff  hath  Ijy  said  suit  complained,  and  in  that 
case  assess  the  damages  in  respect  of  the  said  thirty-three  hogsheads  of  sugar,  on 
occasion  of  the  said  promise  and  undertaking  and  accountability,  to  be  £753,  with 
interest;  but  if  upon  the  whole  matter  aforesaid  it  should  seem  to  the  Court  that  as 
to  the  said  thirty-three  hogsheads  of  sugar  that  the  said  Defendants  did  not  under- 
take and  promise,  and  are  not  bound  to  account  in  manner  and  form  as  complained, 
then  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  say  that  the  said  Defendants 
did  not  undertake  and  promise  to  account,  and  are  not  bound  to  aiCcount  in  manner 
and  form  as  the  said  Plaintiff  hath  complained  against  them." 

The  case  was  heard  on  the  7th  day  of  October  1841,  in  the  Court  of  King's  Bench, 
Montreal,  on  the  special  verdict;  the  only  question  then  made  was,  whether  the 
Apjiellants  should  pay  the  £753  for  the  loss  on  the  thirty-three  hogsheads  of  sugar, 
or  whether  the  Respondent  himself  should  sustain  it ;  for  in  regard  to  the  sum  of 
£728  14s.  8d.,  the  residue  of  £1481  14s.  8d.,  no  question  was  raised,  nor  any  doubt 
entertained. 

[120]  Tlie  Court  of  King's  Bench,  Montreal,  gave  their  decision,  upon  the  special 
case  reserved,  on  the  2nd  June  1842,  and  held  that  the  Appellants  were  liable  for  the 
loss  of  the  thirty-three  hogsheads  of  sugar;  and  in  consequence  pronounced  judg- 
ment in  favour  of  the  Respondent  for  the  sum  of  £1481  14s.  8d.  currency,  "  being 
the  amount  of  damages  assessed  by  the  said  special  verdict,  to.  wit,  £728  14s.  8d., 
being  the  balance  in  favour  of  the  said  Plaintiff,  of  accounts  between  him  and  the 
said  Defendants,  on  the  6th  day  of  June  1839,  including  in  the  said  sum,  interest 
on  the  sum  of  £640  8s.  from  the  said  6th  day  of  June  1839,  up  to  the  24th  day  of 
September  1841  ;  and  £753,  being  the  price  and  value  of  thirty-three  hogsheads  of 
sugar,  received  by  the  said  Defendants  on  account  of  the  said  Plaintiff',  and  destroyed 
when  in  the  possession  of  the  said  Defendants,  and  unaccounted  for  by  them  to  the 
said  Plaintiff",  with  interest  on  the  said  sum  of  £1481  14s.  8d.,  from  the  said  24th 
day  of  September  1841,  the  date  of  the  said  verdict,  until  actual  payment,  and 
costs  of  suit." 

Upon  this  Judgment,  the  Ajqjellants  brought  a  Writ  of  Error. 

This  writ  recited  that  "  Whereas  in  a  statute  made  in  our  Provincial  Parliament  of 
Lower  Canada,  held  at  Quebec  the  11th  day  of  November,  in  the  thirty-fourth  year 
of  the  reign  of  his  late  Majesty  George  the  Third,  it  was,  amongst  other  things, 

435 


V  MOORE,  121  TOBIN  1'.  MURISON  [1845] 

enacted,  that  wherever  a  Judgui"nt  appealed  from  should  be  founded  on  a  verdict  of 
a  Jury,  no  other  Appeal  should  be  than  an  Appeal  in  Error,  that  the  law  only,  and  not 
the  fact,  may  be  drawn  into  question." 

By  this  writ  the  proceedings  in  the  cause  were  removed  into  the  Court  of  Appeals 
at  Quebec  for  Lower  [121]  Canada.  In  that  Court  the  Appellants  assigned  errors 
as  follows  :  — 

"  That  no  legal  or  sufficient  Writ  of  Venire  Facias  for  summoning  a  Jury,  for  the 
trial  of  the  issues,  raised  between  the  jjarties,  in  the  said  cause  was  issued. 

"  That  it  did  not  appear  by  the  record  in  the  said  cause,  or  by  any  legal  or 
sufficient  evidence,  that  a  Writ  of  Venire  Facias  for  summoning  a  Jury  for  the  trial 
of  the  issues  in  the  said  cause  was  ever  returned  in  the  Court  below,  or  that  a  Jury 
was  ever  sworn  and  empanelled  for  the  trial  of  the  said  issues  in  the  Court  below, 
or  that  the  trial  of  the  said  issues  by  a  Jury  was  ever  had  in  the  Court  below,  or  that 
a  verdict  of  a  Jury  on  the  said  issues  was  ever  rendered  in  the  Court  below. 

"That  it  does  not  apjpear  by  the  record  in  the  said  cause,  or  by  any  legal  or 
sufficient  evidence,  that  the  issues  in  the  said  cause  joined  by  and  between  the  said 
parties  in  the  Court  below,  were  ever  tried  by  a  Jury  legally  sworn  and  empanelled 
for  that  purpose. 

"  That  no  Jury  was  ever  sworn  or  empanelled  for  the  trial  of  the  said  issues  in 
the  said  cause  joined  by  and  between  the  said  parties  in  the  Court  below. 

"  That  the  Court  below,  in  and  by  the  said  Judgment,  hath  awarded  to  the  said 
Defendant  in  Error  the  sum  of  £1481  14s.  8d.,  current  money  of  the  Province  of 
Canada,  whereas  the  action  of  the  said  Defendant  in  Error  ought,  in  and  by  the 
Judgment  of  the  Court  below,  to  have  been  dismissed  with  costs. 

"  That  it  appears  by  the  record  aforesaid,  that  the  Judgment  aforesaid  was 
given  for  the  said  Defendant  in  Error,  whereas,  by  the  law  of  the  land,  Judgment 
ought  to  have  been  given  for  the  said  Plaintiffs  in  Error,  and  against  the  said 
Defendant  in  Error." 

[122]  The  Joinder  in  Error  by  the  Respondent  was,  that  there  was  no  error 
either  in  the  record  and  proceedings,  or  in  the  rules,  orders  and  judgments  in  the 
Court  below,  and  more  particularly  in  the  Judgment  rendered  in  the  cause  between 
the  parties  on  the  2nd  day  of  June  1842. 

The  Court  of  Appeals  for  Lower  Canada  gave  Judgment,  on  the  20th  January 
1843,  in  favour  of  the  Kespoudent,  affirming  the  Judgment  of  the  Court  of  King's 
Bench,  Montreal,  with  costs. 

Against  that  Judgment  the  present  Appeal  was  brought  ;  and  the  Appellants 
submitted  that  the  Judgment  was  erroneous,  for  the  following  reasons:  — 

1st.  Because  by  the  finding  of  the  Jury,  in  the  aforesaid  special  verdict,  it 
appeared  that  the  thirty-three  hogsheads  of  sugar  were  destroyed  by  an  unusual 
rise  of  the  waters  of  the  river  St.  Lawrence,  without  any  negligence  on  the  part  of 
the  Appellant,?. 

2nd.  That  the  verdict  did  not  show  that  the  thirty-three  hogsheads  of  sugar  were 
stored  in  unsafe  and  improper  buildings  and  wareliouses,  and  there  kept  in  violation 
of  the  instructions  of  the  Plaintiff,  as  alleged  by  the  Plaintiff  in  his  replication  to 
the  first  plea. 

3rd.  That  the  special  verdict  was  not  sufficient  to  warrant  the  judgment  of  the 
Court  in  favour  of  the  Plaintiff. 

The  Respondent,  on  the  contrary,  contended  that  the  Judgment  ought  to  be 
affirmed,  for  the  following  reasons:  — 

1st.  Because  the  Appellants,  being,  as  commission  merchants,  agents  for  the 
Respondent,  and  his  consignees  for  sale  of  sugar  (an  article  liable  to  be  destroyed 
by  being  wetted),  deposited  and  kept  the  sugar  in  a  warehouse  which  was,  and  which 
they  knew  to  be,  [123]  exposed  to  inundation,  whereby  the  sugar  was  destroyed. 

2nd.  Because  the  Appellants,  having  so  deposited  such  an  article  in  the  base- 
ment .story  of  a  warehouse  so  exposed,  did  not,  during  the  progress  of  an  inundation, 
which  began  on  the  20th  of  December  and  continued  to  rise  till  the  3rd  of  January 
following,  remove  the  sugar  from  the  warehouse  or  from  the  basement  story. 

3rd.  Because,  though  that  inundation  appears  to  have  been  an  unusual  rise  of 
■water,  and  to  an  unprecedented  height,  it  apjiears  also  that  a  similar  event  had 
there  occurred  the  very  year  before,  and  to  a  height  nearly  as  great. 
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4tL.  Because  the  Appellants,  being  justly  alarmed  at  the  former  inundation,  and 
having  immediately  sent  adviee  tliereof  to  the  Respondent,  as  his  agents,  iu  tlic 
due  coui'se  of  Ijusiness,  the  Respondent,  on  receiving  such  advice  from  tliem,  had 
fortliwitii  expressly  instructed  them  that  he  considered  the  warehouse  dangerous, 
and  forl)ade  any  property  of  his  to  he  kept  there  in  future;  which  instructions  of 
the  Respondent  were  accepted  by  tlie  Appellants  before  the  sugar  in  question  was 
either  received  by  them  or  consigned  by  him. 

Mr.  Martin,  Q.C.,  and  Mr.  Peacock,  for  tlie  Appellants;  and  Mr.  Rliss,  and  Mr. 
Robinson,  for  the  Respondent. 

They  cited,  and  observed  upon,  Coggs  v.  Beinard  (2  Ld.  Ray.  909),  [124]  Castle 
V.  Hobbs  (i  Croke,  Car.  22),  Withain  v.  LewU  (2  Wil.  48,  S.C.  6  Bro.  P.C.  327), 
Roscoiia  V.  Tlioinas  (2  Gale  and  Dav.  508),  Goochill's  Case  (5  Coke's  Rep.  95), 
Sanders  v.  VanzeUer  (4  Q.B.  Rep.  260),  Story  on  Bailments,  8. 

Lord  Brougham  (June  21,  1845). — This  ca.se  comes  before  us  from  the  Court  of 
intermediate  Appeal  and  Error  in  Canada  ;  and  it  seeks  to  have  a  Judgment  reversed, 
there  given  upon  an  Appeal  and  Writ  of  Error,  from  the  Court  of  King's  Bench,  in 
an  action  brouglit  by  the  Respondent  against  the  Appellants  as  bailees  of  sugars 
delivered  to  them  by  the  Respondent,  and  destroyed  ))y  a  flood  of  the  river  St. 
Lawrence.  The  ground  of  the  action  is  tlie  Appellant's  negligence  in  keeping  the 
sugars.  And,  first,  we  may  consider  the  form  of  the  pleadings,  by  which  the  claim 
of  damages  was  stated,  and  resisted. 

The  declaration  contained  three  counts,  specially  charging  the  Appellants, 
severally,  with  not  duly  keeping,  not  accounting  for,  and  by  their  negligence  occa- 
sioning the  damage  to  the  goods;  the  common  counts,  except  those  for  goods  sold 
and  delivered,  and  on  an  account  stated,  were  added ;  one,  of  course,  being  for 
money  had  and  received  to  the  use  of  the  Plaintiff,  and  one  for  money  lent  and 
advanced  by  him.  A  plea,  amounting  to  the  general  issue,  was  pleaded;  and  the 
replication,  after  traversing  the  matter  of  the  plea,  appears  to  make  an  addition 
to  the  matter  of  the  declaration,  for  it  avers  that  the  Appellants 
(Defendants  below)  kept  the  sugars  in  a  warehouse,  or  store,  con-[125]- 
trary  to  the  Respondent's  (Plaintitf's)  instructions,  and  charges  a  viola- 
tion of  these  instructions.  It  also  uses  language  like  that  of  a  de- 
murrer; nevertheless,  it  concludes  to  the  country  on  tlie  whole  matter,  and,  there- 
fore, we  cannot  doubt  that,  especially  after  a  verdict,  no  objection  can  be  taken  as 
to  the  departure  which  Appellants  (Defendants)  might  have  demurred  to,  even  if 
there  were  new  matter  pleaded  by  the  replication.  But,  on  the  whole,  and  as  the 
strict  rules  of  pleading  cannot,  in  this  case,  be  enforced,  we  must  consider  this 
additional  statement  respecting  the  violation  of  instructions,  as  only  a  further 
specification  of  the  charge  of  negligence  in  the  declaration.  That  charge  forms, 
in  truth,  the  whole  ground  of  the  action,  and  the  not  following  instructions  may  be 
justly  considered  as  one  circumstance,  and  a  material  circumstance,  tending  to 
show  negligence  in  the  case  of  the  Plaintiff's  goods.  Nothing,  therefore,  arises  on 
the  pleadings;  except  this  remark,  verj^  material  to  be  kept  in  view,  that  there  is  no 
In'each  of  contract  charged  ;  the  action  is  not  upon  the  contract ;  if  it  had  been,  then 
some  damages  must  have  been  recoverable  at  all  events,  had  the  breach  of  the 
contract  been  proved,  after  proving,  which  is  not  even  alleged,  certainly  not  affirmed, 
in  the  special  verdict,  that  the  sugars  had  been  accepted  on  the  footing  of  the  in- 
structions, or  in  some  other  way  that  the  Defendants  (Appellants)  had  made  them- 
selves parties  to  these  instructions,  as  to  a  contract. 

Our  attention  is  next  required  to  the  Judgment,  wliich  proceeds  upon  a  special 
verdict.  Now,  upon  this  verdict  some  observations  arise.  There  is  no  reason  to 
hold,  that  the  niceties  of  our  pleadings  are  applicable  to  a  proceeding  in  the  North 
American  colonies,  which  are  under  the  French,  and  not  the  [126]  English,  law. 
Those  rules  may  neither  govern  the  pleadings,  nor  the  verdict,  nor  the  judgment; 
in  short,  we  may  assume  that  no  part  of  the  record  is  subject  to  them.  Nevertheless, 
without  descending  to  the  particulars  of  our  .system,  some  things  must  of  necessity 
belong  to  whatever  proceeding  involves  the  trial  by  jury.  The  matter  of  law,  and 
the  matter  of  fact,  must  be  kept  separate  ;  without  the  severance  of  the  two  neigh- 
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bouriug  provinces,  of  Judge  ai'd  Juiy,  the  trial  by  Jury  cannot,  in  any  iiitelligilile 
or  consistent  sense,  be  said  to  exist.  So  the  nature  of  a  special  verdict,  which 
flows  immediately  from  that  severance,  that  distinction  of  law  and  fact,  of  the  two 
functions  of  Judge  and  Jury,  must  be  the  same  wherever  there  is  trial  by  jury.  A 
special  verdict  must  be  a  finding  of  the  facts  by  the  Jury,  from  whicli  the  Court  is 
to  pronounce  its  judgment  on  the  law.  The  Jury  should  not  leave  tlie  fact  to  the 
Court,  or,  stating  the  evidence,  leave  its  result  in  point  of  fact  to  the  Court ;  yet,  in 
the  present  instance,  the  action  being  for  negligence,  the  special  verdict  finds  facts, 
and  leaves  the  Court  to  say  whether  negligence  has,  or  not,  been  proved.  Negligence 
is  a  question  of  fact,  not  of  law,  and  should  have  been  disposed  of  Ijy  the  Jui-y. 

But  the  objection  to  this  Judgment  proceeding  on  this  verdict  lies  deeper,  and 
is  more  fatal.  If  the  whole  matter  had  been,  that  the  Court  and  the  Jury  together 
had  drawn  an  inference,  which  tlie  facts  appeared  clearly  to  suiijiort,  and  if  the 
inference  was  applicable  to  the  claims,  or  suit,  of  the  Plaintifl',  we  might  have  found 
no  great  difficulty  in  supporting  the  Judgment,  althougii  the  functions  of  the  Court, 
and  of  the  Jury,  had  not  been  ke]it  conveniently  distinct,  and  either  had  encroached 
on  those  of  the  other.  But  [127]  it  does  not  appear  at  all  clear,  but  the  contrary, 
that  there  were  either  averments  or  findings  in  the  Plaintiff's  favour,  sufficient  to 
support  his  contention,  and  justify  the  sentence  which  he  has  obtained  below.  He 
has  not  alleged  that  the  sugars  were  accepted  by  the  Defendants  on  the  footing  of  the 
Plaintiff's  instructions,  or  that  the  compliance  with  these  instructions  was  a  con- 
dition upon  which  the  bailment  was  made.  He  has  not  shaped  his  case  in  this  form 
at  all.  He  has  only  alleged  negligence  in  keeping  the  sugars,  and  given  among  the 
proofs  of  this,  nay,  as  the  only  proof,  that  a  direction,  as  it  were  a  notice,  or  a 
warning,  had,  a  year  and  a  half  liefore  the  bailment,  been  given  by  the  Plaintiff'. 
The  letter  of  May,  containing  many  other  matters,  refers  to  a  flood  that  the  Defen- 
dants had  described,  in  a  letter  of  the  preceding  month  of  April,  to  which  this  of 
May  was  an  answer,  and  says,  that  he  desires  no  goods  of  his  should  remain  in  so 
dangerous  a  situation  for  the  future,  that  is,  by  being  stored  in  the  river  warehouse. 
Those  who  maintain  that  the  neglect  of  this  direction  makes  the  Defendant  answer- 
able in  damages  for  the  loss  sustained,  also  maintain,  nor  can  they  escape  from  the 
necessity  of  maintaining,  that  whatever  might  have  caused  the  loss — lightning, 
earthquake,  fire,  or  hurricane — which  should  have  swept  away  half  the  stores  in 
Montreal,  the  Defendants  would  equally  have  been  answerable.  I  say  they  cannot 
escape  from  this,  because  there  is  no  proof  nor  indeed  any  averment,  certainly 
no  finding,  that  the  warehouse  was  unsafe,  or  was  unsuited  to  keeping  goods,  or 
was  in  any  way  an  unusual  place  for  their  custody.  On  the  contrai-y,  it  is  a  fact 
in  the  cause,  and  so  found,  that  the  place  was  one  usually  so  employed,  and  that  the 
flood  was  one  of  unusual  occurrence.  The  neglect,  [128]  therefore,  consists  in  the 
disobeying  or  not  observing  the  directions.  It  must  follow,  if  that  alone  is  sufficient 
to  support  the  counts  and  the  Judgment,  that  this  nonfeasance  or  neglect  was  of 
itself  sufficient  to  cast  on  the  Defendants  the  responsibility  for  what  happened. 

It  is  not  at  all  impossible,  that  further  proof  might  have  been  aft'orded  to  show, 
on  the  one  hand,  how  far  the  party  was  negligent,  or,  on  the  other,  how  far  the 
custody  was  necessarily  such  as  they  gave  to  the  goods.  Very  possibly,  there  was 
no  other  stow'age  for  them  ;  and,  had  he  not  put  them  there,  he  must  have  re- 
shipped  them  to  the  bailor.  Very  possibly,  between  the  date  of  the  letter,  and  of 
the  bailment,  other  dealings  between  the  parties  had  taken  place,  either  by  the 
Defendants  storing  the  Plaintiff's  goods  in  the  forbidden  warehouse,  or  by  their 
carefully  avoiding  this  course.  Of  all  these  things  we  are  left  uninformed.  The 
result  is,  that  we  are  required  to  cast  upon  Defendants  the  loss  of  the  goods,  because, 
eighteen  months  before,  they  had  been  told  not  to  place  them  where  they  did  place 
them.  This  deviation  is  not  of  itself  sufficient  to  make  them  amenable.  It  is  not 
of  itself  sufficient  to  constitute  the  negligence  which  is  the  ground  of  Plaintiff's 
claim,  and  the  gist  of  the  action.  It  is  a  circumstance,  even  a  material  one,  but  not 
sufficient  to  dispose  of  the  case.  The  position  never  can  be  maintained,  that  all 
departure  from  a  bailor's  instructions  is  such  neglect  as  gives  him  a  right  to  cast 
the  loss  of  his  goods  on  the  bailee.  It  never  can  be  maintained  that  every  such 
departure  is  such  neglect  as  will  give  a  right  to  recover  damages.     The  loss  must  be 
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more  immediately  eonnected  witli  the  dei)arture  from  tlie  instructions;  the  liolding 
them  so  liable  must  extend  to  the  case  of  tiieir  having  stored  [129]  tlie  goods  in  the 
very  best  and  safest  warehouse  in  the  town.  Now,  they  might  make  themselves 
liable  to  loss  even  in  this  case,  but  only  if  tliey  accepted  the  goods  upon  the  condition  ; 
and  this,  in  the  present  case,  is  neither  proved  by  the  evidence,  nor  averred  by  t!ie 
pleadings,  nor  found  by  the  verdict. 

A  sum  of  £728  Us.  lOd.  is  found  by  the  Judgment  to  be  due  from  the  Defendants, 
independent  of  the  damages,  assessed  at  £75:).  Though  there  is  no  count,  for  an 
account  stated,  in  the  declaration,  and  though  this  sum  is  stated  in  the  Judgment 
to  be  for  a  Ijahuice  of  account,  we  think  it  may  justly  be  given,  as  there  are  money 
counts;  and  this  may  be  referred  to  a  balance  remaining  unpaid,  as  the  sums 
in  one  or  otlier  of  these  counts.  The  Judgment  below,  therefore,  must  stand  for 
that  sum,  and  qaoad  the  damages  assigned,  a  venire  de  novo  is  to  be  awarded, 
reversing,  pro  taiito,  the  Judgment  below,  but  with  leave  to  both  parties  to  amend 
pleadings  as  they  may  be  advised,  and  without  prejudice  to  any  question,  except 
so  far  as  adjudges  a  venire  de  novo. 

[S.C.  9  Jur.  907.  As  to  (i.)  burden  of  proof,  cf.  llammack  v.  White,  18G2,  11  C.B. 
(N.S.)  588;  Cox  v.  Barridge,  186.3,  1.3  C.B.  (N.S.)  430;  Welfare  v.  London  and 
Bri<jI,ton  Raibvay  Co.,  1869,  L.R.  4  Q.B.  693  ;  Story  on  Bailments,  9th  ed.  s.  410__; 
(ii.)" liberty  to  amend  pleadings  (5  Moo.  P.C.  129),  see  Di,tcher  v.  Denison,  1857, 
1 1  Moo.  P'C.  346.] 


[130]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT 

CALCUTTA. 

ANNE    Qk^^llEHI,— Appellant :   JOHN   WILLJAMSON   FULTON   and   Wife,— 
Respondents  *  [June  17,  18,  and  19,  1845]. 

The  7th  section  of  the  Indian  Will  Act,  No.  25,  of  1838,  enacts  "  that  no  Will 
shall  be  valid  unless  it  shall  be  in  writing,  and  executed  in  manner  hereinafter 
mentioned  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by 
the  Testator,  or  by  some  other  person  in  his  presence,  and  by  his  direction, 
and  such  signature  shall  be  made  or  acknowledged  by  the  Testator,  in  the 
presence  of  two  or  more  witnesses,  present  at  the  same  time ;  and  such  witnesses 
shall  subscribe  the  Will  in  the  presence  of  the  Testator,  but  no  form  of 
attestation  shall  be  necessary." 

A  Testator  signed  his  Will,  in  the  presence  of  a  witness,  who  subscribed  it  in 
his  presence ;  and  some  time  afterwards,  upon  the  arrival  of  another  witness, 
the  Testator,  in  the  joint  presence  of  the  former  witness,  and  the  other  sub- 
scribing witness,  acknowledged  his  subscription  at  the  foot  of  tlie  Will, 
The  second  witness  then  subscribed  the  Will,  and  the  first  witness,  in  his  and 
the  Testator's  presence,  acknowledged  his  subscription,  but  did  not  re- 
subscribe. 

Held  by  the  Judicial  Committee  (affirming  tlie  sentence  of  the  Supreme  Court  at 
Calcutta),  that  the  requirements  of  the  Act  had  not  been  sufficiently  complied 
with ;  it  being  necessary  that  both  witnesses  should  be  jointly  present  at  the 
same  act  of  the  Testator,  and  jointly  subscribe  it  in  his  presence. 

Wiether  the  rules  of  the  Ecclesiastical  Courts  in  Doctors'  Commons  relating  to 
the  doctrine  of  pre-emption  of  Appeal,  apply  to  an  Ecclesiastical  cause  in 
the  Supreme  Court  at  Calcutta,  so  as  to  deprive  a  party  of  the  Charter  right 
to  appeal  within  six  months  from  the  decree,  etc.     Quare?  [5  Moo.  P.C.  142]. 

♦Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh.  Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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This  was  an  Appeal  from  a  sentence  of  the  Supreme  Court  of  Judicature  at 
Calcutta,  on  the  Eccle-[131]-siastical  side,  which  rejected  an  allegation  propound- 
ing an  instrument,  bearing  date  the  14th  of  April  IS-f-l,  as  the  Will  of  Sir  William 
Casement,  the  deceased  in  the  cause,  late  a  Major-General  in  the  service  of  the 
East  India  Company. 

The  allegation  was  filed  by  the  Appellant,  as  the  widow  of  the  deceased,  and  his 
executrix,  named  in  the  instrument  in  question,  propounding  it  for  proof,  in  solemn 
form  of  law. 

The  Respondents  were  the  next  of  kin  of  the  deceased. 

The  allegation  pleaded  in  substance,  that  the  deceased,  while  resident  at  Cassi- 
pore,  in  the  suburbs  of  Calcutta,  was,  on  the  lith  of  April  1844,  attacked  by 
cholera  (whereof  he  afterwards  died),  and  being  sensible  of  the  dangerous  character 
of  his  malady,  expressed  to  Lieutenant-Colonel  Francis  Spencer  Hawkins,  his  in- 
tention to  leave  the  whole  of  his  property  to  his  wife,  and  requested  him  to  lose  no 
time  in  getting  a  Will  prepared  for  him  to  execute,  to  carry  out  that  intention, 
and  nominating  the  Appellant  Executrix,  and  Mr.  Browne  Roberts  and  Colonel 
Hawkins  Executors,  of  such  Will.  That,  pursuant  to  this  request,  Colonel  Hawkins 
had  a  Will  prepared  at  Calcutta,  and  on  his  return  with  the  same  to  Cassipore,  he 
found  Mr.  Nicholson,  one  of  the  medical  attendants,  in  attendance  upon  the  Testator, 
and  immediately,  in  his  presence,  produced  the  Will  in  question  to  the  Testator, 
who,  after  reading  it  over  attentively,  signed  his  name  at  the  foot  or  end  of  the 
Will  as  he  lay  on  his  couch,  and  Mr.  Nicholson,  in  whose  sight  and  presence  it  had 
been  signed,  then  took  the  Will  and  subscribed  his  name  to  it,  at  a  table  in  the 
adjoining  room,  which  stood  in  sight  of  the  Testator's  couch,  there  being  no  [132] 
other  convenience  for  writing  in  the  same  room  ;  and  Colonel  Hawkins  and  Mr. 
Nicholson  then  awaited  the  return  of  Mr.  Garden  from  Calcutta,  in  order  to  complete 
the  execution  of  the  Will.  That  upon  Mr.  Garden's  arrival  at  the  Testator's,  about 
two  hours  afterwards.  Colonel  Hawkins,  who,  with  Mr.  Nicholson,  Had  continued 
in  attendance  upon  the  Testator,  produced  the  Will,  and  requested  him  to  attest  the 
Testator's  signature  to  it :  Mr.  Garden,  however,  required  that  the  signature  should 
be  first  acknowledged  by  the  Testator  in  his  presence,  and  the  three  went  up  to  the 
couch  where  the  Testator  was  still  lying,  when  the  Testator  acknowledged  his 
signature  to  the  Will,  and  the  same  to  be  his  Will,  in  the  presence  of  Mr.  Nicholson 
and  Mr.  Garden,  present  at  the  same  time;  after  which,  Mr.  Garden  subscribed 
precisely  in  the  same  manner,  and  under  the  same  circumstances,  as  Mr.  Nicholson 
had  done ;  and  Mr.  Nicholson  at  the  same  time,  having  already  signed  and  subscribed 
the  Will,  thought  it  unnecessary  to  subscribe  the  same  again,  but  acknowledged  his 
subscription,  then  already  at  the  foot  of  the  Will,  both  in  Mr.  Garden's  presence,  and 
in  that  of  the  Testator.  The  allegation  further  pleaded  that  the  Testator  was  a 
British  subject,  and,  at  the  time  of  his  death,  was  domiciled  at  Fort  William — that 
he  left  goods  within  the  province  of  Bengal,  and  within  the  jurisdiction  of  the 
Court. 

A  caveat  against  granting  probate  of  the  alleged  Will  having  been  entered  on 
the  part  of  the  Respondents,  they  filed  an  exceptive  allegation  to  the  admission  of 
the  above  allegation  or  condidit,  protesting  against  the  same  for  its  nullity,  its 
inapplicability,  its  indefinitiveness,  its  obscurity,  and  its  insufficiency. 

The  admissibility  of  the  allegation  was  argued  before  [133]  Sir  Lawrence  Peel, 
Chief  Justice,  Sir  John  Peter  Grant,  and  Sir  Henry  Wilmot  Seton,  on  the  1st  of  June 
1844,  and  the  Court  took  time  to  consider  its  judgment  until  the  8th  of  July  follow- 
ing, on  which  day  Sir  Lawrence  Peel  delivered  the  unanimous  judgment  of  the 
Court,  admitting  the  exceptive  allegation,  and  rejecting  the  allegation  propounding 
the  Will,  and  decreeing  the  costs  of  both  parties  to  be  paid  out  of  the  estate. 

On  the  l.'ith  of  August,  the  Proctor  of  the  Appellant  dissented  from  the  sentence 
of  the  8th  July,  and  protested  of  the  nullity  of  the  same,  and  of  a  grievance,  and  of 
appealing  from  the  same  within  the  time  allowed  by  the  Charter  (o).  On  the  12th 
of  December,  the  Appellant  filed  her  Petition  for  leave  to  appeal  from  the  rejection  of 
the  allegation. 

(ii)  This  part  of  the  Charter  is  as  follows: — "And  we  do  hereby  also  reserve  to 
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This  Petition  was  opposed  on  behalf  of  tlie  Kesi)ondents,  and  the  matter  argued 
before  Sir  Lawrence  Peel,  who  gave  judgment,  allowing  the  aj)peal. 

The  Appeal  now  came  on  for  hearing,  when  the  Respondents'  counsel  took  a 
preliminary  objection  to  its  competency;  contending  that,  by  the  true  construc- 
[134]-lion  of  the  Charter  of  Justice,  which  gave  the  Sujiremo  Court  ecclesiastical 
jurisdiction  in  Bengal,  and  directed  that  the  Court  should  be  goveiiied  by  the  same 
rules  as  the  Ecclesiastical  Courts  in  the  Diocese  of  Loudon,  and  the  general  prin- 
ciples and  practice  of  the  Ecclesiastical  Courts  which  prevailed  in  India,  at  the 
time  when  the  Appellant  filed  her  Petition  for  leave  to  Appeal,  namely,  on  the  12th 
of  December  1844,  her  right  of  appeal  was  lost  and  pre-empted,  no  appeal  having 
been  asserted  within  six  days.  Voet  (Pandect.  Lib.  49,  Tit.  4 ;  Alciatus  de  Appel- 
latione,  s.  9  and  29),  Greg  v.  Grey  (2  Add.  276),  Schultes  v.  Ilodysun  (1  Add.  105), 
Lloijd  V.  Poole  (3  Hagg.  Ecc.  Rep.  477),  The  Ship  Clifton  (3  Knapp,  P.C.  Cases,  375). 
That  the  latter  part  of  the  Charter  giving  sis  months'  time  to  appeal  from  all 
original  judgments,  decrees,  or  decretal  or  other  rules  or  orders  of  the  Court,  did 
not  take  away  the  general  Ecclesiastical  law,  which  required  that  an  appeal  must 
be  asserted  within  six  days,  and  that,  therefore,  the  Supreme  Court  could  not  legally 
grant  leave  to  appeal  after  that  time. 

Their  Lordships  did  not  call  upon  the  Appellant's  counsel  in  support  of  the  right 
to  appeal,  and  reserved  their  opinion  upon  the  objection  until  they  gave  judgment 
in  the  cause. 

Sir  Thomas  Wilde,  Mr.  F.  Kelly,  Q.C.,  Dr.  Addams,  and  Mr.  Kirwan,  for  the 
Appellant;  and  Mr.  Turner,  Q.C.,  Dr.  Harding,  and  Mr.  Malins,  for  the  Respondents. 

The  question  was,  whether  the  requisites  of  the  7tli  section  of  the  Indian  Will 
Act,  No.  25  of  1838  («),  [135]  had  been  sufficiently  complied  with,  the  Will  being 
signed  by  the  Testator  in  the  presence  of  only  one  witness,  though  acknowledged 
by  liini  in  the  presence  of  two  witnesses  present  at  the  same  time,  one  of  whom, 
having  previously  signed  in  the  presence  of  the  Testator,  acknowledged  his  signature 
in  the  presence  of  the  othev  witness,  and  both  witnesses  subscribed  the  Will  in  the 
presence  of  the  Testator. 

It  was  argued,  that  the  acknowledgment  of  the  first  witness  to  his  previous 
subscription  was  equivalent  to  re-subscription.  That  an  important  distinction 
existed  between  the  9th  section  of  the  English  Will  Act,  1  Vict.,  c.  26,  and  the  7th 
section  of  the  Indian  Will  Act  [No.  25  of  1838],  inasmuch  as  the  former  Act  required 
that  the  witnesses  should  attest  and  subscribe,  whereas,  in  the  latter,  the  word  attest 
is  omitted,  and  the  witness  only  required  to  subscribe.     Moore  v.  King  (3  Curt. 

ourself,  our  heirs  and  successors,  in  our  or  their  Privy  Council,  full  power  and 
authority,  upon  the  humble  Petition  of  any  person  or  persons  aggrieved  by  a  judg- 
ment, decree,  or  decretal  or  other  order  or  rule  of  the  said  Supreme  Court  of 
Judicature  at  Fort  William,  in  Bengal,  to  refuse  or  admit  his,  her,  or  their  appeal 
therefrom,  upon  such  terms  and  under  such  limitations,  restrictions  and  regulations, 
as  we  or  they  shall  think  fit,  and  to  reform,  correct  or  vary  such  judgment,  decree  or 
orders,  as  to  us  or  them  shall  seem  meet.  Provided  always  that  no  appeal  shall  be 
alloAved  by  the  said  Supreme  Court  of  Judicature  at  Fort  William,  in  Bengal,  unless 
the  Petition  for  that  purpose  shall  be  preferred  within  sis  months  from  the  day 
of  pronouncing  the  judgment,  decree  or  decretal  order  complained  of,  and  unless 
the  value  of  the  matter  in  dispute  shall  exceed  the  sum  of  1000  pagodas."  [See  now 
letters  patent  of  28th  Dec.  1865,  establishing  the  High  Court  of  Calcutta,  Art.  39 
(Stat.  R.  and  0.  Rev.  iv.,  93);  Code  of  Civ.  Proc.  (Act  xiv.  of  1882),  ss.  595  et  seq.; 
Act  vii.  of  1888]. 

(«)  This  section  is  a  copy  of  the  9th  section  of  the  English  Will  Act,  1  Vict.,  chap. 
26,  with  the  omission  of  the  words,  "shall  attest."     It  is  as  follows:  — 

"  And  it  is  hereby  enacted,  that  no  Will  shall  be  valid  unless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  mentioned  (that  is  to  say),  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  Testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be  made  or  acknowledged  by  the 
Testator,  in  the  presence  of  two  or  more  witnesses,  present  at  the  same  time,  and 
such  witnesses  shall  subscribe  the  Will  in  the  presence  of  the  Testator,  but  no  form 
of  attestation  shall  be  necessary." 
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243).  /;;  the  goods  of  Btjrd  (.3  Curt.  117).  In  the  goods  of  Olding  (2  Curt.  865). 
Cooper  V.  Bockett  (i  Moore's  P.C.  Cases,  419).  Ilott  v.  Genge  (4  Moore's  I'.C.  Cases, 
265).  Hudson  v.  Parker  (1  Rob.  Eec.  Rep.  14).  That  the  words  in  the  EuKlish  Act 
[1  Vict.  c.  26J,  "  attest  and  subscribe,"  in  the  9th  section,  were  borrowed  from  the 
Statute  of  Frauds,  and  should  receive  [136]  the  same  construction,  llurrison  v. 
Elwin  (3  Q.B.  Rep.  117).  That  by  the  Statute  of  Frauds,  the  validity  of  a  sub- 
sequent acknowledgment  by  subscribing  witnesses,  of  their  signatures,  was  recognised 
in  Risley  v.  Temple  (Skinner,  107).  Grayson  v.  Atkinson  (2  Ves.  Sen.  454).  White 
V.  The  Trustees  of  the  British  Musenm  (6  Bing.  310).  Gryle  v.  Gryle  (2  Atk.  177). 
Peate  v.  Ougly  (Comyns'  Rep.  196).  Ellis  v.  Smith  (1  Ves.  Jun.  11).  Burdett  v. 
Spilshurii  (6  Man.  and  Gr.  386).  Price  v.  Smith  (Willes  Rep.  1).  Trimmer  v. 
Jackson\cited  4  Burn.  Ecc.  L.  102-182).  Roberts,  on  Frauds,  ch.  5,  p.  304-308, 
and  Sir  E.  Ryan's  Charge,  Smoult's  Rules,  2  vol.  App.  51,  were  also  referred  to. 

Lord  Brougham  (July  25.  1845). — General  Sir  William  Casement  being  stricken 
with  cholera,  made  his  last  Will  in  writing,  on  the  16th  of  April  1844,  in  his  house, 
near  Calcutta,  and  signed  it,  in  the  presence  of  Simon  Nicholson,  his  medical  atten- 
dant, who  also  subscribed  it  in  his  presence,  being  in  the  next  room, 
a  few  yards  from  the  General,  and  in  full  view  of  him.  Another 
witness,  Alexander  Garden,  was  brought,  some  hours  after,  to  the  apartment,  and 
signed  it,  after  hearing  the  General  acknowledge  his  subscription,  and  Mr.  Nicholson, 
his  fellow  witness,  also  acknowledged  liis  subscription.  Moreover,  both  the  General 
and  Mr.  Nicholson  were  present  when  Mr.  Garden  subscribed.  The  question,  and 
the  only  question  arising  from  the  factum,  is,  whether  or  not  the  subscri]ition  of 
the  two  witnesses  was  so  made,  as  to  comply  with  the  statutory  requisition,  the 
signature  of  Nicholson  being  not  made,  but  only  acknowledged,  in  Garden's  presence  ; 
and  the  determination  of  this  [137]  question  must  be  governed  of  course  by  the 
construction  jjut  upon  the  statutory  provision,  which  we  mav  take  to  be  that  of  the 
Indian  Will  Act  [No.  25  of  1838],  s.  7,  copied  from  the  English  Act,  1  Vict.,  c.  26. 
s.  9,  with  the  single  omission  of  the  words  "  attest  and  "  after  "  shall,"  and  before 
"  subscribe."  We  are  clearly  of  opinion,  that  this  alteration  can  make  no  difference 
in  the  construction,  and,  therefore,  we  are  to  deal  with  the  question,  as  if  it  had 
arisen  upon  the  English  Statute.  Tlie  Court  below  held  the  execution  not  to  be  a 
sufficient  compliance  with  the  Act,  and  we  have  come,  after  a  very  full  hearing  of 
the  case,  and  after  deliberately  considering  the  whole  question,  to  the  same  con- 
clusion, without  any  doubt  or  hesitation. 

The  Statute  of  Frauds  (29  Car.  II.,  c.  3,  s.  5),  requires  the  Will  to  be  signed  by 
the  Testator,  in  the  presence  of  the  witnesses;  nevertheless,  the  construction  put 
upon  that  important  provision  has  been,  that  an  acknowledgment  is  equivalent  to 
a  signature.  How  far  this  latitude  of  interpretation  was  justified  in  principle, 
we  need  not  now  .stop  to  inquire,  else  it  might  well  be  suggested  that  to  do  an  act 
in  the  presence  of  a  witness,  and  to  acknowledge  having  done  it  when  the  witness 
was  not  present,  are  two  entirely  different  things, — as  different  as  the  witnessing 
a  fact  or  act,  and  the  witnessing  a  confession  of  that  fact  or  act.  But  it  is  too 
late  to  raise  any  such  objection  ;  we  may,  nevertheless,  observe,  that  the  greatest 
Judges  who  have  dealt  with  the  subject  have  admitted  the  force  of  such  considera- 
tions, and  lamented  the  latitude  given  to  the  statutory  provision  by  their  pre- 
decessors, who  first  broke  in  upon  its  strictness.  When  Lord  Hardwicke,  in  1752, 
was  fir.st  called  upon  to  adopt  this  construction,  he  expressed  that  it  had  for  a 
long  while  been  [138]  vexata  qmestio ;  but  still  he  felt  the  weight  of  authority  too 
great  to  adopt  the  course  he  manifestly  inclined  to.  Grayson  v.  Atkinson  (2  Ves. 
Sen.  454).  Two  years  after,  the  ])oint  was  more  solemnly  considered  in  EUia  v. 
Smith  (1  Ves.  Jun.  11),  and  adjudged  by  the  same  great  lawyer,  who  then  liad  the 
assistance  of  Sir  J.  Strange,  M.  R.,  Willes,  C.  J.,  and  Parker,  C.  B.  All  these  eminent 
men  expressed  their  opinion,  that  had  the  question  been  open,  and  that  they  were 
called  upon  now  to  decide  it  for  the  first  time,  they  should  not  liave  held  acknowledg- 
ments sufficient.  But  they  found,  on  examining  the  cases,  that  the  case  was  not  res 
integra.  It  had  been  held,  that  acknowledgment  was  equivalent  to  signing,  by 
Lord  Jefierys  (Skinner,  227),  by  Trevor,  C.  J.  (Com.  197),  and  by  Lord  King,  in 
Dormer  v.  Thuiiand  (2  P.W.  260) ;  nor  was  there  to  be  found  any  conflicting  authority 
except  the  supposed  ohiter  dictum   of  Lord  Holt,   in   T.ec  v.  Lihh  (Cartli.   35-8),  of 
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which  Willes,  C.  J.,  said  (1  Ves.  Jun.  13),  tliat  "  many  things  were  ascribed  to  that 
great  man,  which,  on  examination,  his  Lordship  liad  found  never  to  have  been  said 
by  him,"  and  he  adds,  tliat  "  obiter  dicla  "  were  frequently  "  nunqvam  dicta" 
Their  Lordships,  therefore,  all  considered  the  matter  as  not  "  res  infe(ira  "^  but 
"  res  jndicata,"  and  held  that  it  was  tlie  safer  and  wiser  course  "  stare  decisis." 

We  are  thus  fully  warranted  in  refusing  to  carry  one  st.ep  further,  a  construc- 
tion which  so  great  a  weiglit  of  authority  lamented,  and  showed  to  have  been  ill- 
advised  in  its  inception,  and  we  are  left  in  no  doubt  how  these  eminent  Judges  would 
have  dealt  with  the  present  attempt  to  extend  the  latitude  already  given.  They 
never  would  have  held,  that  a  witness  acltnowledging  his  subscription  in  the 
presence  of  his  fellow-witness  [139]  was  equivalent  to  his  signing  in  that  fellow- 
witness's  presence. 

It  is  further  to  lie  observed,  that  the  new  Act  expressly  allows  the  acl^nowledg- 
ment  of  the  Testator  to  be  as  good  as  the  signature,  adopting  the  construction  put 
■on  the  Statute  of  Frauds  by  judicial  decision.  But  it  says  nothing  of  the  witnesses 
acknowledging.  This  is  a  very  strong  argument  in  favour  of  rejecting  the  proposed 
extension  ;  for  surely,  had  the  legislature  meant  to  make  acknowledgment  equivalent 
to  signing  in  both  cases,  the  word  acknowledge  would  have  been  repeated  in  con- 
nection with  the  attestation  ;  which  it  is  not. 

Let  us  now  see,  then,  if  the  other  argument  of  the  Appellants  is  better  founded ; 
that  which  denies  the  Statute  to  require  a  signature  of  both  witnesses  in  each  other's 
presence. 

Here  we  must  observe,  that  thougii  the  Act  adopts  the  large  construction,  as 
regards  acknowledgment,  it  imposes  new  requisitions,  as  to  attestations.  The 
Statute  of  Frauds  did  not  require  that  the  witnesses  to  the  subscription  of  the 
Testator  should  be  present  at  the  same  time.  But  the  new  Act  does  require  this. 
The  Testator  shall  sign  in  the  presence  of  two  or  more  witnesses,  present  at  the  same 
time  ;  and  no  doubt  this  is  a  most  wholesome  addition,  and  one  tending  to  secure 
the  compliance  with  what  was  manifestly  the  intention  of  the  legi.slature  in  the  older 
Act;  for,  if  one  witness  may  be  present  one  day,  and  another  a  different  day,  per- 
haps at  an  interval  of  years,  how  can  we  say  that  both  attest  the  same  fact,  that 
important  fact  for  which  their  presence  is  required — the  capacity  of  the  Testator? 
He  might  be  sane  one  day  and  insane  another;  and  thus  his  capa-[140]-city  would 
only  be  attested  by  a  single  witness,  because  his  two  different  conditions  would  only 
have  one  witness  each. 

It  is  not,  perhaps,  so  important  that  the  witnesses  should  l)oth  sign  in  each  other's 
presence ;  nevertheless,  it  is  of  importance,  for  it  gives  an  additional  security 
against  fraud  or  mistake,  the  signature  being  an  act — the  acknowledgment  only  a 
word.  But  be  the  reason  what  it  may,  if  the  law  has  said  that  the  witnesses  must 
sign  in  each  otlier's  presence,  we  are  bound  ;  and  there  can  be  no  reasonable  doubt 
raised,  that  the  words  of  the  Act  amount  to  this  requisition — the  Testator  is  to 
sign  or  acknowledge  in  the  presence  of  the  witnesses  present  at  the  same  "  time." 
He  is  not  to  sign  or  acknowledge  before  the  witnesses  present  at  different  times. 
But  here  he  has  acknowledged  before  them,  present  at  the  same  time.  Then  must 
the  witnesses  who  subscribe  be  present  at  the  same  time  I  We  think  the  words  admit 
of  no  other  construction,  for  it  is  "  and  such  witnesses  shall  suljscribe."  Now  this 
forms  one  sentence,  with  the  preceding  words,  "  present  at  the  same  time,"  and 
"  such  "  must  plainly  be  read, — such  present  witnesses,  or  such  witnesses  so  being 
present  at  the  same  time.  "  Such  "  describes  not  merely  the  names  of  the  witnesses, 
liut  all  that  is  previously  enacted  respecting  them.  One  quality  of  these  witnesses 
is  their  being  present  at  the  same  time.  Therefore,  we  cannot  limit  the  meaning 
of  the  large  word  of  reference,  "  such,"  to  the  mere  names  or  persons  of  the  witnesses  ; 
it  must  embrace  what  had  just  been  said  of  their  presence  ;  it  must  mean  "  the 
witnesses,  etc.,  present  at  the  same  time." 

To  be  sure,  a  very  short  end  would  be  made  of  this  [141]  controversy,  were  we 
to  read  the  enactment  as  we  are  called  upon  to  do  in  the  argument,  and.  stopping 
short  at  tlie  early  part  of  the  section,  we  were  to  suppose  that  "  executed  in  manner 
liereiuafter  mentioned,"  refers  only  to  the  signing  or  acknowledging  by  the  Testa- 
tor, and  not  to  the  attestation  of  the  witnesses.  But  so  extraordinary  a  construc- 
tion would  also  make  a  short  end  of  the  whole  provision,  and  would  dispense  with 
the  necessity  of  any  witnesses  at  all,  and  of  any  subscription  by  witnesses,  whether 
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iu  each  other's  presence  or  not ;  for  the  Statute  very  probably  would  be  confined 
to  the  not  executing  by  the  Testator,  and  no  further  invalidity  could  possibly  arise 
from  any  want  of  attestation.  Nothing  can  be  more  hopeless  than  this  argument. 
It  is  rested  upon  the  supposed  application  of  the  word  "  execution  "  to  the  Testator's 
part  alone  ;  for  they  say  that  the  Testator  executes,  the  witnesses  attest.  But  this 
is  utterly  untrue.  The  Testator  does  not  execute ;  he  makes  and  publishes.  In 
truth,  the  word  "  execute  "  applies  to  a  Deed,  rather  than  to  a  Will,  and  occurs  not 
at  all  in  the  5th  section  of  the  Statute  of  Frauds.  In  the  Statute  of  Wills,  32  Hen. 
VIII.,  and  34,  35  Hen.  VIII.,  it  occurs,  but  only  as  applied  to  other  instruments  than 
Wills;  "  other  acts,"  as  they  are  termed.  It  is  certainly  to  be  wished,  that  in  fram- 
ing Statutes,  the  same  words  should  always  be  employed  in  the  same  sense,  and  that 
the  introduction  of  new  terms,  in  dealing  with  the  same  matter,  should  be  avoided. 
Yet  we  cannot  say  that  the  word  "  execute  "  is  used  by  the  f  ramers  of  this  Act,  in 
any  other  than  a  correct  and  technical  sense.  It  is  employed  plainly  to  designate 
the  whole  operation,  including  both  the  signature  or  acknowledgment  of  the  Tes-. 
tator,  and  the  attestation  of  the  sul>[142]-scribing  witnesses,  and  it  is  not  used  at  all 
to  designate  the  Testator's  part  alone.  The  same  use  is  made  of  the  word  in  the 
great  case  already  referred  to,  of  Ellis  v.  Smith.  Lord  Hardwicke  (1  Ves.  Jun.  16) 
afterwards  uses  execution  to  mean  the  whole  operation.  The  Master  of  the  Rolls 
(ib.  14)  uses  it  in  the  same  sense.  The  Chief  Justice  and  Chief  Baron  use  it  to 
designate  the  making  and  publishing.  Nay,  the  learned  persons  who  drew  up  the 
present  Appellant's  case,  and  who  use  this  argument,  have,  in  one  page  of  their 
case,  used  the  word  in  all  its  senses,  both  as  designating  the  making  and  publishing 
by  the  Testator,  and  the  whole  act  of  making,  publishing,  and  attesting.  We,  there- 
fore, at  once  reject  the  argument,  grounded  upon  this  commentary  on  the  word 
"  executed." 

Agreeing  altogether,  as  we  do,  with  the  Court  below,  on  tlie  merits,  we  are 
relieved  from  the  necessity  of  deciding  the  preliminary  question,  whether  or  not 
the  proceedings  of  the  Appellant  pre-empt  this  Appeal.  Had  we  differed  with  the 
Judgment  below,  we  must  have  disposed  of  that  question.  It  now  becomes  wholly 
unnecessary  so  to  do.  We  only  say  that  our  present  Judgment  does  not  in  any  way 
touch  it,  and  that  we  certainly  give  no  opinion  at  variance  with  the  law  and  practice 
of  Doctors'  Commons  on  this  head.     The  question  does  not  come  before  us. 

The  Judgment  appealed  from  must  be  aflBrmed.  The  costs  of  all  parties,  both 
here  and  Ijelow,  to  come  out  of  the  estate. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Pbivt  Council,  6.  Practice,  a. ;  tit. 
WILL,  IV.  Execution,  b.  Attestation.  S.C.  3  Moo.  Ind.  App.  395. 
On  point  (i.)  as  to  acknowledgment  of  pa.st  signature,  see  In  the  goods  of  Mad- 
dock,  1874,  3  P.  and  D.  170;  and  cf.  Kevil  v.  Lynch,  1874,  I.R.  9  Eq.  249;  (ii.) 
as  to  attesting  witnesses,  subscribing  in  each  other's  presence,  see  Sullivan  v. 
Sullivan.  1879,  3  L.R.  Ir.  299,  and  authorities  collected  there.] 


[143]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT 

BOMBAY. 

HENRY  FAWCETT  and  Oihexsi.— Appellants ;    the  JUSTICES  of  BOMBAY,— 
Respondents*   [June  19  and  20,  1845]. 

By  Stat.  33,  Geo.  III.,  c.  52,  s.  158,  (for,  among  other  things,  making  better  pro- 
visions for  the  good  order  and  government  of  the  towns  of  Calcutta,  Madras 
and  Bonil)ay,)  assessments  are  directed  to  be  made  on  the  owners  or  occupiers 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh.  Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Ryan,  Kut. 
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of  houses,  buildings  and  grounds,  "  according  to  tho  true  and  real  annual 
values  thereof." 
Upon  a  rate  made  in  ptirsuance  of  this  Statute,  the  Quarter  Sessions  at  Bombay- 
assessed  the  annual  value  of  a  cotton  pressing  factory,  having  fixed 
machinery,  upon  the  gross  receipts,  after  making  an  allowance  of  ten  per 
cent,  for  tenants'  profits.  Held  by  the  Judicial  Committee,  reversing  the 
Order  of  Confirmation  of  the  Sessions,  by  the  Supreme  Court,  and  quashing 
the  rate,  that  the  principle  of  the  assessment  was  erroneous,  the  proper 
measure  of  rateable  value  of  the  building  being  the  rent  (subject  to  the  de- 
ductions required  by  the  Statute  6  and  7  Wm.  IV.,  c.  96)  that  the  building 
might  reasonably  be  expected  to  be  let  for,  to  a  yearly  tenant. 

On  appeal  by  the  Appellants,  against  a  rate,  made  on  the  13th  of  February  1844, 
for  cleansing,  watching  and  repairing  the  streets  in  Bombay,  under  the  Statute  .'i.'i 
(ieo.  III.,  c.  52,  s.  158,*  upon  certain  warehouses  and  [144]  premises  situate  at 
Bombay,  and  known  as  the  Apollo  Cotton  Screw  and  Presses,  belonging  to  the  Appel- 
lants. The  rate  was  appealed  against,  to  the  Quarter  Sessions  of  Bombay,  and 
was  by  that  Court  confirmed,  subject  to  the  opinion  of  the  Supreme  Court  of  .ludica- 
ture  at  Bombay,  upon  the  following  special  case. 

By  articles  of  agreement  made  and  entered  into  on  the  16th  of  August  18.37, 
certain  European,  Mahomedan,  Hindoo  and  Parsee  merchants  of  Bombay,  to  the 
number  of  thirty,  interested  in  the  cotton  trade,  [145]  agreed  to  carry  on  in  co- 
partnership together  at  Bombay,  from  the  1st  day  of  May  1836,  until  the  30th  day  of 
April  1856,  the  business  of  storing,  screwing,  and  packing  cotton,  in  certain  houses 
and  premises  known  as  the  Apollo  Cotton  Screws,  under  the  name,  style  and  firm 

*  "  That  it  shall  and  may  be  lawful  to  and  for  the  Justices  of  the  Peace  within 
or  for  the  Presidencies  of  Fort  William,  Fort  Saint  George,  and  Bombay,  respec- 
tively, for  the  time  being,' or  the  major  part  of  them,  from  time  to  time  assembled 
at  their  General  or  Quarter  Sessions,  to  appoint  scavengers  for  cleansing  the  streets 
of  the  said  towns  or  factories  of  Calcutta,  Madras,  and  Bombay,  respectively,  and 
to  nominate  and  appoint  such  persons  as  they  shall  think  fit  in  that  behalf,  and  also 
to  order  the  watching  and  repairing  of  the  streets  therein,  as  they  respectively  shall 
judge  necessary,  and  for  the  purpose  of  defraying  the  expenses  thereof  from  time 
to  time  to  make  an  equal  assessment  or  assessments,  on  the  owners  or  occupiers  of 
houses,  buildings,  and  grounds,  in  the  said  towns  or  factories  respectively,  accord- 
ing to  the  true  and  real  annual  values  thereof,  so  that  the  whole  of  such  assessment 
or  assessments  shall  not  exceed  in  any  one  year  the  proportion  of  one-twentieth  part 
of  the  gross  annual  values  thereof  respectively,  unless  any  higher  rate  of  assessment 
shall  in  the  judgment  of  the  Governor-General  in  Council,  or  Governor  in  Council, 
of  the  said  respective  Presidencies,  become  essentially  necessary  for  the  cleansing, 
w^atching,  or  repairing  thereof,  in  which  case  the  said  Governor-General  in  Council, 
or  Governor  in  Council,  shall,  and  may,  on  any  such  urgent  occasion,  by  Order  in 
Council,  authorise  a  further  assessment,  not  exceeding  in  any  one  year  the  half  part 
of  the  amount  of  the  ordinary  annual  assessment  hereinbefore  limited  ;  and  that  it 
shall  be  thereupon  lawful  for  the  said  ju.stices  to  make  a  further  assessment  accord- 
ing to  the  tenor  of  such  order,  and  not  otherwise,  or  in  any  other  manner;  and  that 
all  and  every  such  assessment  or  assessments  .shall,  and  may,  from  time  to  time,  be 
levied  and  collected  by  such  person  or  persons,  and  in  such  manner,  as  the  said  jus- 
tices, by  their  order  in  session,  shall  direct  and  appoint  in  that  behalf,  and  the 
money  thereby  raised  shall  be  employed  and  disposed  of,  according  to  the  orders 
and  directions  of  the  said  justices  in  session  respectively,  for  and  towards  the  repair- 
ing, watching,  and  cleansing  the  said  streets,  and  for  no  other  purpose  ;  and  that 
the  said  assessments  being  allowed,  under  the  hands  and  seals  of  such  justices,  or 
any  two  or  more  of  them,  shall  and  may  be  levied  by  warrant  under  their  hands 
and  seals,  or  the  hands  and  seals  of  any  two  of  them,  by  distress  and  sale  of  the 
goods  and  chattels  of  any  person  or  persons  not  paying  the  same  within  eight  days 
after  demand,  rendering  the  overplus  (if  any  be)  to  the  same  person  or  "persons, 
the  necessary  charges  of  making,  keeping,  and  selling  such  distress  or  distresses 
being  first  deducted." 
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of  the  Cotton  Press  Company,  aad  undertook  to  promote,  by  all  possible  lawful  ways 
and  means,  the  interest  of  the  said  co-partnership,  and  agreed,  that  should  any 
member  of  the  said  co-])artnersliip  employ  any  other  cotton  screw  or  screws,  than 
those  belonging  to  the  said  Apollo  Cotton  Press  Company,  without  previously  assign- 
ing a  satisfactory  reason  to  the  managing  committee  of  the  co-partnership,  such 
member  should  not  only  forfeit  his  dividend  or  dividends  for  the  year,  but  a  fine 
of  one  thousand  rupees  for  each  share  in  the  co-partnership,  held  by  such  member, 
should  be  levied. 

Under  the  above  agreement,  which  is  in  full  force  and  operation,  the  Company 
are  now  in  the  occupation,  as  owners,  of  two  large  warehouses,  situate  respectively 
in  Marine  and  Apollo  streets  within  the  Fort  Walls  of  Bombay.  In  those  ware- 
houses, extensive  and  powerful  machinery  is  erected  and  supported  by  strong 
masonry,  and  sunk  in  and  affixed  to  the  soil,  by  means  of  which  cotton  is  compressed 
and  packed  into  bales  ready  for  shipment  and  exportation. 

The  purchase-money  of  the  above  buildings  amounted  to  two  lakhs  of  rupees; 
the  co.st  of  paying  and  erecting  the  machinery  therein,  amounted  altogether  to  the 
sum  of  eight  lakhs  of  rupees. 

By  the  aid  of  cotton  press  machinery,  a  bale  of  cotton,  standing  from  four  to 
four  and  a  half  feet  high,  when  brought  to  the  warehouse,  is  reduced  to  two  feet, 
and  tlien  packed  and  corded  very  strongly,  ready  for  measurement  and  shipment. 

[146]  No  impressed  cotton  is  exported  from  Bombay. 

There  are  four  other  cotton  screws  existing,  and  in  operation  in  Bombay. 

The  motive  power  in  all  these  screws  is  applied  by  men  using  capstan  bars,  as 
in  a  ship,  but  in  the  presses  of  the  Company,  although  the  motive  power  is  the  same, 
and  applied  in  the  same  manner  as  in  their  own  and  the  other  .screws,  less  human 
labour  is  required,  owing  to  the  peculiar  nature  of  the  machinery. 

The  average  total  number  of  bales  of  cotton,  annually  prepared  for  exportation, 
at  the  several  presses  and  screws  in  Bombay,  amounts  to  about  four  hundred  and 
fifty  thousand. 

Of  this  number,  one  hundred  thousand  bales,  or  two-ninths,  belong  to  the  mem- 
bers of  the  Company  individually,  and  are  prepared  at  their  presses ;  of  the  remain- 
ing bales,  two  hundred  thousand  at  the  lea,st  are  also  pressed  at  the  Apollo  presses. 

A  rupee  and  a  half  is  charged,  as  well  at  the  cotton  presses  and  screws  of  the 
Company,  as  at  the  private  screws,  for  compressing  and  packing  a  bale  of  cotton. 

No  other  charge  is  made,  or  fee  received  by  the  Company  or  owners  of  the  other 
screws. 

Rupees. 

Tlie  gross  receipts  of  the  Company  during  the  year  innnediately  pre- 
ceding the  assessment  were      ........     450,000 

Tlie  expenses  of  management,  office,  establishment,  etc.,  keeping  the 
property  in  repair,  insurance,  taxes  payable  to  Government, 
including  an  allowance  of  ten  per  cent,  on  the  gross  receipts  for 
tenants'  profits,  were       .........     150,000 


Leaving  a  net  residue  of  Rupees       ......     300,000 

[147]  The  cotton  presses  or  screws  in  the  island  of  Bombay,  have  not,  previously 
to  the  present  rate,  been  assessed,  as  improving  the  value  of  the  buildings  in  which 
they  have  been  erected  and  worked. 

The  rate  which  has  been  imposed  by  the  Ju.stices,  under  the  provisions  of  the 
33rd  Geo.  III.,  c.  52,  sec.  158,  has  been  confirmed  on  two  principles:  First,  That 
the  true  and  real  annual  value  of  the  warehouses  and  ]3remises,  on  which  the  Com- 
pany carry  on  their  business,  is  to  be  estimated  according  to  the  rent  at  which  the 
premises  might  reasonably  be  expected  to  let  for  a  year^  to  a  tenant  enjoying  all 
the  profits  and  advantages  which  accrue  to  the  Company,  from  the  pressing  of 
their  own  cotton  under  the  terms  of  their  partnership  agreement:  .and  that  such 
rent  must  be  assumed,  for  the  purpo.ses  of  the  rate,  to  be  the  gross  receipts  of  the 
Company,  derived  from  pressing  and  packing  cotton  (whether  belonging  to  the 
Members  of  the  Company  or  not),  or  otherwise  for  the  use  of  their  warehouses, 
minus  the  actual  expenditure  incurred  in  the  management  and  conduct  of  the  busi- 
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ness,  repairs  to  the  luacliiiiery  and  Ijuildiiig,  insurance,  taxes  payable  to  Govern- 
ment, and  other  outgoinj^s,  and  a  reasonable  allowance  for  tenants'  profits. 

Secondly,  That  in  estimating,  for  tlie  purposes  of  the  rate,  the  true  and  real 
annual  value  of  the  premises,  by  the  rent  at  which  they  might  reasonably  be  sup- 
posed to  It  to  a  tenant  from  year  to  year,  not  entitled  to  the  advantages  enjoyed 
l)y  the  Company,  under  the  terms  of  their  partnership  contract,  the  Justices  must 
assume  such  rent  to  be  the  present  gross  receipts  of  the  Company,  less  the  disburse- 
ments, above  mentioned,  and  reasonable  allowance  for  tenants'  [148]  profits;  for 
as  the  aggregate  quantity  of  cotton  annually  exported  from  Homltay,  must  be 
divided  amongst  the  five,  and  only  cotton  presses  and  screws,  now  existing,  and  in 
operation,  the  quantity  prepared  at  one  press  or  screw  for  exportation,  cannot  be 
diniinished,  without  an  increased  rtsort  to  the  others;  and  as  the  Justices  could 
not  assume,  for  the  purposes  of  the  assessment,  a  probable  increase  of  employment 
in  the  other  presses,  so  they  cannot  assume  that  there  would  be  a  decrease  in  the 
resort  to  tlie  presses  in  question,  if  in  the  hands  of  a  tenant.  The  Company,  on  the 
other  hand,  contend,  that  as  the  cotton  presses  in  this  island  have  never  hitherto 
been  assessed,  as  improving  the  value  of  the  buildings  in  which  they  have  been 
worked,  they  ought  not  now  to  be  assessed  on  such  improved  value  ;  but  that  even 
if  they  are  liable  to  be  assessed,  on  such  improved  value,  that  under  the  158th  sec- 
tion of  the  33rd  Geo.  III.,  c.  52,  the  thing  to  be  rated  is  the  building,  according  to 
the  true  and  real  annual  value  thereof ;  that,  therefore,  the  building,  with  the  fix- 
tures annexed,  is  the  thing  to  be  rated,  and  that  its  value  is  what  it  would  let  for, 
exclusively  of  the  profits  of  the  trade  carried  on  therein,  or  that  rent  which  the 
Company  would  be  forced  to  pay,  if  the  premises  were  not  their  own  property  ;  and 
that  to  rate  the  building  ujion  the  principle  contended  for  by  the  Respondents, 
would  be,  not  to  rate  the  building,  but  to  rate  the  industry  and  capiital  of  the  owners, 
and  the  quantity  of  laljour  and  current  exjienditure  which  they  laid  out  on  the 
premises,  and  tliat  inasmuch  as  it  is  impossible  (otherwise  than  from  the  rate  here- 
inbefore stated)  to  obtain  evidence  of  what  particular  sum  the  buildings,  with  the 
machinery  therein,  would  produce,  if  let  at  an  annual  rent,  to  persons  [149]  willing 
to  carry  on  the  same  lousiness  therein,  that  the  rent  at  which  the  buildings  and 
machinery  might  reasonably  be  supposed  to  produce,  would  be  a  sum  equal  to  the 
amount  of  six  pounds  per  cent,  on  that  sum  which  the  erection  of  the  building  and 
machinery  therein  have  actually  cost  the  Proprietors. 

Money  invested  in  the  erection  of  dwelling-houses,  or  warehouses,  or  buildings 
of  any  nature,  in  Bombay,  does  not  produce,  on  the  average,  under  any  circum- 
stances, more  than  six  per  cent,  per  annum,  net  profits. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  Company  are  rateable 
upon  the  principles  on  which  the  assessment  has  been  made,  or  on  either  of  those 
contended  for  by  the  Company,  that  is  to  say, — 

First,  Whether  tije  machinery  and  presses  have  Ijeen  properlv  taken  into  con- 
sideration, in  estimating  the  assessible  value  of  the  premises,  eitlier  as  being  part 
of  the  buildings  and  warehouses  themselves,  or  as  improving  the  annual  value 
thereof,  or  whether  the  rate  should  not  liave  been  confined  to  the  buildings  alone. 

Second,  Whether,  assuming  the  Court  to  adopt  the  affirmative  of  the  first  part 
of  the  above  question,  the  rateable  annual  value  of  the  premises  is  that  at  which  they 
might  be  supposed  to  let  to  a  tenant  for  a  year,  entitled  to  the  advantages  which 
the  Company  now  enjoy  under  their  partnership  contract;  and,  if  so,  whether  that 
rent  has  been  properly  estimated,  by  taking  the  gross  receipts  of  the  Company, 
minus  the  expenditure  above  mentioned. 

Third,  Assuming  the  Court  to  adopt  the  affirmative  of  the  first,  and  the  negative 
of  the  second  question,  the  question  then  will  be,  whether  the  rent  at  which  the 
premises  might  be  supposed  to  let  to  a  tenant  for  [150]  a  year,  not  entitled  to  the 
advantages  now  enjoyed  by  the  Company  under  their  partnership  contract,  should 
not  be  estimated  by  the  gross  receipts  of  the  Company,  less  the  deductions  before 
mentioned,  according  to  the  second  principles  on  which  the  rate  was  confirmed  ;  or, 
whether  it  should  be  estimated  by  the  amount,  exclusive  of  the  profits  of  the  trade 
carried  on  therein,  of  that  rent  which  the  Company  would  be  forced  to  pay  if  the 
premises  were  not  their  own  property;  whether  the  rateable  annual  value  of  the 
premises  shoiuld   be   estimated   by  the  gross   receipts  of   the   Company,   less   the 
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deductions  before  mentioned,   an   either   of   the  principles  on   which  the   rate  has 
proceeded. 

Whether  the  amount,  for  which  tlie  premises  in  question  are  liable  to  be  rated, 
is  not  tliat  sum  exclusive  of  the  profits  of  the  trade  carried  on  therein,  whicli  the 
Company  would  be  forced  to  pay  for  them  if  the  premises  were  not  their  own 
property  ;  and  whether,  for  the  purposes  of  this  rate,  that  sum  must  not  be  assumed 
to  be  rupees  sixty  thousand,  or  six  per  cent,  on  that  sum  wliich  the  buildings  and 
tlie  machinery  therein  have  cost  the  Company. 

If  the  Court  should  adopt  either  of  the  principles  on  which  tlie  rate  has  been 
made,  the  rate  is  to  be  confirmed  ;  siiould  tlie  Court  be  of  opinion  tliat  the  machinery 
has  been  improperly  taken  into  consideration,  in  estimating  tlie  assessible  value 
of  the  premises,  the  rate  is  to  be  reduced  to  rupees  nine  hundred. 

And  if  the  Court  should  be  of  opinion,  that  although  the  machinery  has  been 
properly  included,  the  rent  at  which  the  whole  would  let  to  a  tenant  should  be 
assumed  at  sis  per  cent,  interest,  on  the  amount  of  capital  laid  out  in  the  purchase 
and  erection  of  the  [151]  buildings  and  machinery,  then  the  rate  is  to  be  reduced  to 
rupees  three  thousand. 

On  the  13th  of  September  184:4,  the  Special  Case  was  argued  before  the  Judges 
of  the  Supreme  Court,  who  thereupon  ordered  and  adjudged,  that  the  said  rate 
should  be  confirmed,  with  costs. 

The  Appellants,  having  obtained  leave  of  the  Supreme  Court,  brought  the 
present  Appeal. 

Mr.  F.  Kelly,  Q.C.,  Mr.  S.  Wortley,  Q.C.,  and  Sir  John  Bayley,  for  the  Appellants. 
— The  Judgment  of  the  Court  cannot  be  maintained.  The  principle  upon  which  the 
warehouses  and  premises  have  been  rated  and  assessed,  is  not  the  true  or  correct 
principle.  It  proceeds  upon  the  authority  of  T/ie  Queen  v.  27ie  London  and  South 
Western  Railway  Company  (1  Q.B.  Rep.  558).  The  Queen  v.  The  Grand  Junction 
Railway  Company  (i  Q.B.  Rep.  18).  Neither  of  these  cases  apply.  They  relate  to 
poor  rates,  and  have  arisen  upon  railways.  The  present  is  a  highway  rate,  founded 
upon  the  Statute  33  Geo.  III.,  c.  52.  The  52nd  section  directs  the  rate  to  be  made 
on  houses,  buildings,  and  grounds,  according  to  the  true  and  real  annual  value 
thereof ;  there  is  nothing  which  can  include  trade,  profits,  fixtures,  or  stock  in  trade, 
yet  the  rate  imposed  is  a  rate  upon  the  profits,  derived  by  the  Appellants  from  the 
use  and  application  of  the  machinery,  employed  by  them  within  the  warehouse 
and  buildings.  It  is  a  rate  upon  the  skill,  industry,  and  personal  exertions,  used 
and  employed  by  the  Appellants,  in  the  exercising  and  carrying  on  of  the  business 
and  tlie  profits  of  the  Appellants,  especially  derived  therefrom.  The  rate  has  been 
made  [152]  and  assessed  in  the  absence  of  any  legal  or  sufficient  proof  of  the  rateable 
value,  even  if  made  on  a  correct  principle.  The  proper  allowances  and  deductions 
from  the  gross  annual  value  of  the  premises  have  not  been  made,  which  are  essential 
to  ascertain  the  legal  rateable  value.  The  Court  at  Bombay  made  a  deduction  of 
ten  per  cent,  on  the  gross  receipts  for  tenants'  profits,  which  is  not  a  sufficient  or 
proper  allowance.  In  the  cases  of  The  Queen  v.  The  London  and  South  Western 
Railway  Company  [1  Q.B.  558],  and  The  Queen  v.  The  Grand  Junction  Railway 
Company  [4  Q.B.  18],  twenty  per  cent,  was  deducted.  They  have  made  no  allowance 
for  outlay  of  capital,  or  for  a  fund  tfl  restore.  All  they  have  done  is  to  take  for 
granted  that  the  income  and  profits  of  the  Appellants  amounts  to  £30,000  a-year, 
and  upon  that  they  found  the  rate.  The  statute,  33  Geo.  III.,  c.  52,  s.  158,  says> 
"  annual  value,"  and  this  must  mean  as  lietween  landlord  or  tenant,  such  as  would  be 
olitained  by  letting.  This  construction  is  fortified  by  section  1,  chap,  96,  of  the  6th 
and  7tli  Will.  IV.,  which  declares  it  to  be  the  net  annual  value,  that  is,  the  rent  at 
wliich  the  same  might  reasonably  be  expected  to  let  from  year  to  year,  free  from 
the  usual  tenants'  charges.  There  is,  moreover,  a  fatal  objection  ;  it  does  not 
sufficiently  appear  from  the  case,  upon  what  property  the  rate  is  imposed. 

Their  Lordships  stopped   the  Appellants'   Counsel,   and  called   upon 
Mr.  Serjeant  Channell,  and  Mr.  0.  Malley,  for  the  Respondents,  to  support  the 
order  of  Sessions. 

It  sufficiently  appears  from  the  case,  what  the  principle  was  u]ion  which  the  rating 
was  made.  It  was  [153]  made  expressly  upon  the  premises  called  the  Apollo  Press, 
and  this  description  is  correct.     A  toll-keeper  is  rated  for  the  amount  the  tolls 
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would  procure.  No  difficulty  can  occur  as  to  the  identity  of  tlio  property  rated. — 
[Lord  Brougham  :  Can  you  maintain  that  the  value  of  the  maciiinery  is  the  value 
of  the  ])rotit,s  olrtained  by  its  working?] — The  rate  is  ascertained  at  that  sum  which 
a  tenant  might  give  with  this  advantage. — [Lord  IJroughani :  The  case  does  not 
show  that,  it  shows  that  tlie  Court  has  measured  the  value  by  the  profits  made 
by  lh(.'  Api)ellant,s.] — The  Sessions  did  the  same  in  T/ie  Queen  v.  The  London  and 
South  We.stttin  Eadwaij  Comixtny  (1  ti».B.  Rep.  558).  This  is  not  a  case  in  which 
a  building  is  used  for  the  mere  purpose  of  carrying  on  a  trade  in  it,  but  it  is  by  the 
building  and  machinery  (which  is  part  of  the  freehold)  that  the  trade  is  carried 
on  and  the  profit  made.  It  has  been  established  in  Rex  v.  Hogg  (1  Term  Rep.  721), 
Rex  V.  Justices  of  St.  Nicholas  (Cald.  262  ;  S.C.  cited  1  Term  Rep.  723),  Rex  v. 
Bradford  (4  M.  and  S.  317),  Rex  v.  Lord  Granrille  (9  B.  and  C.  188),  The  Queen 
v.  The  Canihrkh/e  Gas  Company  (8  Add.  and  El.  73),  that  in  estimating  the  annual 
value  of  buildings,  all  engines  and  machinery  fixed  to  the  freehold  are  to  be  taken 
into  consideralion,  as  enhancing  the  value.  And  the  proper  criterion  of  value  is 
the  amount  of  rent  which  it  may  be  supposed  that  a  tenant  would  give  for  the  pre- 
mises, with  a  view  to  use  them  for  the  same  purpose  as  that  for  which  the  Appellants 
employ  them.  The  King  v.  The  Inhabitants  of  Lower  Mitton  (9  B.  and  C.  810). 
Such  tenant  being  assumed  to  be  in  the  same  circumstances,  and  possessed  of  the 
same  advantages  for  so  using  them,  [154]  as  tlie  Appellants  were:  and  this  is  the 
princii)lo  uj)on  which  the  Courts  have  proceeded  in  Tlie  Queen  v.  The  London  and 
South  Western  Railway  Company  [1  y.B.  558],  and  'The  Queen  v.  The  Grand 
Junction  Raihray  Company  [4  Q.B.  18],  and  by  which  this  case  must  be  governed. 
The  peculiar  advantage  the  Appellants  enjoy  in  tlie  monopoly  of  trade,  is  a  fair 
ground  for  rating  them  at  the  gross  receipts. 

Their  Lordships,  without  calling  upon  the  Appellants'  Counsel  to  reply,  delivered 
judgment,  by 

The  Vice-Cliancellor  Knight  Bruce. — The  question  is,  whether  the  Appellants, 
who  by  the  rate  in  dispute,  made  the  13th  of  February  1834,  have  been  assessed  upon 
no  less  an  amount  than  300,000  rupees,  have  by  it,  under  the  Statute  33  Geo.  III., 
c.  52,  sec.  158,  been  duly  and  equally  assessed  as  owners  or  occupiers  of  houses, 
buildings,  or  ground,  according  to  their  true  and  real  annual  value.  Unless  they 
have  been  so  assessed  by  the  rate,  the  Appeal  is  well  founded.  It  has  been  argued 
for  the  Appellants,  that  it  does  not  sufficiently  appear  from  the  materials  before 
their  Lordships,  what  the  rate  is,  or  of  what  house  or  buildings,  ground  or  grounds, 
the  Appellants  have  been  assesssed  as  owners  or  occupiers.  If  there  is  any  foundation 
for  this  argument,  or  any  importance  in  the  point,  it  is  in  the  Ajjpellants'  favour. 
But  their  Lordships,  not  wishing  to  rest  their  decision  upon  it,  declined  giving  any 
opinion  upon  the  question.  Assuming  this  objection  to  be  out  of  the  way — that  is, 
assuming  the  rate  to  appear,  and  the  Appellants  to  have  been  rated  in  respect  only  of 
rateable  property,  occupied  by  them,  of  a  specified  and  properly  ascertained  nature 
— their  Lordships  think  it  manife.st  that  the  assessment,  as  far  as  the  Appel-[155]- 
lants  are  concerned,  was  on  a  wrong  principle.  If  it  was  legitimate,  or  proper,  to 
introduce  into  the  calculation  of  the  true  and  real  annual  value  of  the  property  in 
question,  or  to  refer,  for  the  purpose  of  the  calculation,  to  the  elements  or  circum- 
stances which  the  Justices  and  the  Court  of  Quarter  Sessions  have  introduced,  or 
referred  to,  other  and  further  elements,  or  circumstances,  ought  also  to  have  been 
referred  to,  or  introduced,  which  do  not  appear  to  have  been  so  introduced,  and 
which  cannot  be  assumed  to  have  been  .so  introduced. 

An  examination  of  the  case  of  The  Queen  v.  The  Grand  Junction  Railway  (4 
Q.B.  Rep.  18),  in  comparison  with  the  case  which  was  before  the  Supreme  Court 
in  the  present  in.stance,  will  sufficiently  explain  their  Lordships'  meaning  in  this 
respect.  But  are  even  the  principles  on  which  the  decision  in  the  Court  of  Queen's 
Bench  proceeded,  applicable  to  such  a  case  as  the  present?  Tlieir  Lordships  are  not 
satisfied  that  they  are.  If  of  two  manufacturers  in  the  same  street,  carrvino-  on 
precisely  the  same  kind  of  lousiness,  liy  means  of  fixed  machinery,  one  makes  an 
annual  profit  of  £2000  per  annum,  the  other  an  annual  profit  of"  only  £1000  per 
annum,  that  circumstance,  if  the  respective  liuildings  and  machinery  do  not 
materially  differ  in  size,  description,  extent,  or  quality,  cannot  render  the  one 
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liable  to  be  assessed  at  a  higher  rate  than  the  other.  The  greater  or  less  degree  of 
success  with  which  a  trade  or  luaiiufacture  is  conducted,  in  a  warehouse,  or  manu- 
factory, or  other  building,  having  or  not  having  fixed  machinery,  depends  on 
many  and  various  contingencies  and  circumstances,  of  a  nature  foreign  to  the  mere 
capabilities  of  the  warehouse,  manufactory,  or  building,  and  cannot  [156]  form  a 
just  ingredient,  in  any  calculation,  of  its  true  and  real  annual  value. 

The  test  or  definition,  afforded  by  section  1,  of  the  Statute  6  and  7  Will.  IV., 
c.  96,  in  these  words — "  The  net  annual  value  of  the  several  hereditaments  rated 
thereunto,  that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  expected 
to  let,  from  year  to  year,  free  from  all  usual  tenants'  rates  and  taxes,  and  to  the 
commutation  rent-charge,  if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  main- 
tain them  in  a  state  to  command  sucli  rent," — seems  to  their  Lordships  substantially 
a  correct  te.st  or  definition,  to  be  applied  under  the  Statute  ■V-'i  Geo.  III.,  c.  52.  And 
they  are  satisfied  that  the  application  of  the  test  or  definition,  to  that  which  has  been 
done  in  the  present  instance,  is  destructive  of  the  rate.  They  are  satisfied  that  no 
such  principle  was  followed  or  kept  in  view.  There  must  be  judgment,  therefore, 
for  the  Appellants,  and  the  costs  which  they  were  ordered  to  pay  below,  if  paid, 
must  be  refunded. 

Their  Lordships  desire  it  particularly  to  be  under.stood,  that  they  do  not  mean 
to  express  or  intimate  any  opinion  against  the  rateability  of  fixed  machinery,  or  any 
opinion,  how  this  case  might  have  stood,  if  the  business  which  at  the  warehouses, 
and  with  the  machinery  in  question,  the  Appellants  carry  on,  could  not  be  carried 
on  at  Bombay,  by  any  other  persons  than  themselves,  or  in  any  other  warehouse 
or  place  there,  than  the  warehouse  in  question,  or  by  any  machinery,  except  the  very 
identical  machinery  used  Ijy  them. 

[S.  158  of  3.3  Geo.  III.,  c.  52  was  repealed  by  the  S.L.R.  1887;  S.C.  3  Moo.  Ind.  App. 
408.  As  to  test  of  rateable  value,  see  Bffj.  v.  Sr/iool  Board  for  London,  1886, 
17  Q.B.D.  738  ;  London  Count;/  Counril  v.  Erilh  and  ITe.s/  Ham  (1893),  A.C. 
562  ;  Farnham  Flint,  Gravel  and  Sand  Co.  v.  Farnham  Union  (1901),  1  K.B.  272.] 


[157]  ON   PETITION    FROM   JERSEY. 

In  re  AVhitfield  *  [June  20,  1815]. 

The  Royal  Court  of  Jersey  having,  on  the  renjission  of  a  Boleance  and  Petition, 
pronounced  certain  arrests  and  seizures  made  by  the  Attorney-General  of 
the  Island,  for  alleged  frauds  against  the  revenue  laws  of  the  Island,  to  have 
been  illegal ;  the  original  Petitioner  brought  a  Petition  and  remonstrance 
in  the  Royal  Court  of  Jersey,  against  the  Attorney-General,  for  damages 
thereby  occasioned.  The  Attorney-General,  upon  being  called  upon  to  answer 
this  remonstrance,  summoned  the  Lieutenant-Governor,  the  Bailiff  and  Jurats, 
(who  were  the  Commissioners  of  the  imyot  duties,)  alleging  that,  as  he  had 
acted  under  their  advice,  they  were  proper  parties  to  the  suit,  and  they  were 
joined  with  him  as  parties  to  the  suit.  The  Bailift"  and  Jurats  constituted 
the  Royal  Court.  The  Attorney-General  then  put  in  a  plea,  that  the  Court, 
thus  constituted,  was  incompetent,  as  being  interested  in,  and  parties  to, 
the  suit,  whereupon  the  Court  declared  itself  incompetent  to  adjudicate  in 
the  cause.  The  Petitioner  took  no  furtlier  steps  for  two  years,  when  he 
presented  a  Boleance  and  Petition,  to  the  Queen  in  Council,  and  obtained 
a  summons  for  the  Attorney-General  to  appear.  The  Attorney-General 
petitioned  to  dismiss  such  summons, — First,  Because  no-  leave  to  Appeal  had 

*  Present :   Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Vice-Chan- 
cellor Wigram,  and  the  Right  Hon.  T.  Penil)erton  Leigh. 
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been  granted  by  the  Court  below ;  Secondly,  Because  the  other  parties  to  the 
suit  (uijyjht  to  have  been  summoned  ;  and  Thirdly,  Ikcause  if  it  was  an  Appeal, 
it  had  not  been  duly  prosecuted  within  three  months  from  tlie  date  of  the 
Act  of  the  Court.  Held  by  the  Judicial  Committee  that  such  objections  were 
fatal,  and  the  suunnons  discharged. 

This  was  a  Petition  presented  bj'  the  Attorney-CJeneral  of  the  Island  of  .Jersey, 
praying  the  discharge  of  a  summons  served  upon  him  to  appear  and  answer  the 
Doleance  and  Petition  of  George  Whitfield. 

Upon  the  hearing  of  the  original  Petition  l>rought  liy  Wiiitfield  (reported,  2 
Moore's  P.C.  Cases,  269,  27-3),  it  was  ordered  by  the  Judicial  Committee,  that  the 
Petitioner's  case  should  be  remitted,  and  re-heard  before  the  full  lloyal  Court  of 
Jersey;  which  was  accordingly  done,  wlien  that  Court  annulled  the  arrests  and 
sequestrations  issued  against  the  Petitioner's  [158]  property,  and  discharged  him 
from  the  actions  and  proceedings  brought  against  him  by  the  Attorney-General. 

The  Petitioner  having  sustained  great  damage  by  the  above  proceedings,  thus 
declared  illegal  and  void,  presented,  on  the  lOtli  of  December  1842,  his  remon.strance 
to  the  Royal  Court,  in  which,  after  setting  forth  the  circumstances  of  the  case,  he 
prayed  that  Thomas  Le  Breton,  the  Attorney-General  of  Jersey,  should  be  ordered 
to  appear  before  the  Court  ;  and  that  in  his  presence,  and  after  proof  being  given  of 
the  facts  therein  alleged,  should  be  condemned  (but  without  prejudice  to  his  right 
against  any  other  parties  whom  it  might  concern)  to  pay  to  the  Petitioner  the  sum 
of  .t;l5,000  sterling,  by  way  of  damages,  for  the  losses,  expenses,  and  other  injuries 
to  which  he  had  been  exposed  by  the  illegal  measures  adopted  towards  him. 

The  Attorne3'-General,  upon  being  called  upon  to  answer  this  remonstrance, 
summoned  Sir  Edward  Gibbs,  Knt.,  Lieutenant-Governor  of  the  Island,  Sir  John 
De  Veulle,  Knt.,  Bailiff,  and  Charles  Le  Maistre,  and  eleven  others,  the  Jurats  of 
the  Royal  Court  of  Jersey,  (the  Lieutenant-Governor,  the  Bailiff  and  Jurats  being 
the  Administrators  of  the  Impots  of  the  Island,)  and  also  the  said  Sir  John  De  Veulle, 
as  President  of  tlie  States  of  Jersey,  and  Francis  tiodfrey.  Esquire,  as  Treasurcv 
thereof,  actioning  them  to  guarantee  him,  and  hold  him  liarnde.ss  in  the  suit,  on  the 
allegation  that  he  had  acted  throughout  by  tlicir  instructions.  These  parties  were 
accordingh'  joined,  as  parties  to  the  suit. 

The  Attorney-General  then  put  in  a  plea,  that  the  Court  was  incompetent  to 
proceed,  inasmuch  as  the  persons  composing  that  Court  were  jjersonally  in-[159]- 
terested,  and  parties  to  the  cause.  In  consequence  of  this  plea,  Whitfield  applied 
that  the  cause  should  be  referred  to  the  decision  of  Her  Majesty  in  Council;  where- 
upon the  Royal  Court,  on  the  20th  of  September  1843,  by  an  Acte  or  Judgment, 
decided  as  follows: — "  Considering  that  the  cause  is  not  one  relating  to  the  revenues 
of  the  Impot — that  it  is  instituted  with  a  view  to  recover  damages  from  the  De- 
fendant, without  prejudice  to  his  claim  of  guarantee  on  whom  it  might  concern — 
and  seeing  that  the  Defendant  has  called  in  the  15ailift'  and  Jurats,  in  their  capacity 
of  Administrators  of  Imputs,  to  aft'ord  him  such  guarantee  and  acquittal,  and  that 
they  are  thereby  made  parties  to  the  cause,  the  Cmirt  has  declared  itself  in- 
competent." 

No  step  was  taken  by  Whitfield,  till  the  Gth  of  January  184.5,  when  lie  presented 
a  Dolermre  and  Petition  to  Her  Majesty  in  Council,  praying  tliat  the  same  might  be 
heard  before  Her  Privy  Council,  and  that  the  necessary  sunnnons  might  be  issued 
to  Thomas  Le  Breton,  Esquire,  in  the  said  Island,  and  all  other  necessary  and  proper 
parties,  to  appear  and  answer  his  case,  and  that  the  said  Thomas  Le  Breton,  the 
Attorney-General,  might  be  condemned  to  pay  to  him  the  sum  of  £15,000,  by  way  of 
damages  for  losses,  expenses,  etc. 

On  the  7th  of  January  1845,  a  summons  was  issued  from  the  Council  Office,  upon 
the  Attorney-General  of  Jersey,  to  appear  and  answer  the  above  Doleanre  and 
Petition  within  forty  days. 

The  Attorney-General  of  Jersey  having  been  duly  served,  on  the  23rd  of  April 
1845  presented  a  petition,  in  which  he  set  forth  that  the  summons  was  irregular, 
inasmuch  as  it  was  issued  ex  parte,  no  leave  to  appeal  having  been  first  granted  ; 
because  it  did  not  [160]  call  upon  the  other  DefendaTits  or  parties  to  the  suit,  to 
appear,  but  only  upon  the  petitioner,  one  of  such  parties;   and  because  such  sum- 
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mons  was  issued  after  the  right  of  appeal,  if  any,  had  been  lost  by  lapse  of  time ; 
and  he  prayed  that  the  summons  might  be  set  aside,  with  costs. 

Mr.  Busk,  for  the  Petitioner,  now  moved  to  dismiss. 

There  are  three  o1)jections:  First,  the  Appeal  was  not  entered  within  three 
months,  nor  prosecuted  within  a  year.  Secondly,  Whitfield's  Petition  is  described 
as  a  Doleance  and  Petition  of  Appeal;  these  two  characters  cannot  be  united.  A 
Petition  of  Appeal  is  a  prosecution  of  a  suit  between  the  parties  to  it ;  but  a  Doleance 
is  a  complaint  against  the  Judge  (Jersey  Code  of  1771,  Art.  163).  Thirdly, 
the  only  parties  to  the  Doleance  and  Petition  are  Whitfield  and  the  Attorney-General 
of  Jersey,  whereas,  in  the  Court  below,  the  suit  was  Ijetweeu  other  parties,  who  are 
not  included  in  the  Petition,  or  made  parties  to  the  Appeal. 

Mr.  Martin,  Q.C.,  contra. 

Lord  Brougham. — Their  Lordships  cannot  understand  how  this  case  can  be 
referred  to  them.  Whitfield  calls  upon  us  to  give  him  £15,000  damages,  his  case 
being,  that  in  consequence  of  the  Royal  Court  at  Jersey  pronouncing  itself  incom- 
petent he  has  no  relief.  We  have  no  power  to  issue  a  mandamus  to  that  Court,  to 
do  certain  acts  :  that  was  decided,  in  the  case  of  the  Assignees  of  Manning  (.3  Moore's 
P.C.  Cases,  154)  (and  see  In  re  Muir,  3  Moore's  P.C.  Cases,  150).  [161]  Again,  if 
this  be  a  Doleance,  there  cannot  be  an  Appeal  also.  Upon  the  whole,  we  think  that 
the  objections  to  the  summons  must  be  sustained,  and  that  the  summons  being 
irregular,  must  be  dismissed. 

By  an  Order  in  Council,  it  was  ordered  that  the  summons,  bearing  date  the  7th 
of  January'  1845,  be  rescinded. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privt  Council,  6.  Practice,  a.  c.  o.  See 
notes  to  In  re  Whitfield,  1838,  2  Moo.  P.C.  269.  273  ;  and  In  re  Bailiff  and  Jurats 
of  Boyal  Court  of  Guernsey,  1844,  5  Moo.  P.C.  65.] 


ON  APPEAL  FROM  THE  ISLAND  OF  MALTA. 

EMMANUELA   CXlMlA.'Em— Appellant:  EVANGELISTA   YliEm,— Respondent* 

[June  20,  1845]. 

By  the  Order  in  Council,  of  the  18th  of  December  1834  [1824],  for  regulating 
Appeals  from  the  Island  of  Malta,  to  the  King  in  Council,  an  Appeal  is 
allowed  only  where  the  sum,  or  matter,  at  issue,  involves,  directly  or  in- 
directly, any  Civil  rights  amounting  to,  or  of  the  value  of  £1000.     But 

Leave  to  Appeal  was  granted  by  the  Judicial  Committee,  from  the  decrees  of  the 
Courts  of  the  First  and  Second  Instance  of  the  Island,  which  directed  the 
children  to  be  removed  from  the  guardianship  of  their  mother. 

This  was  a  Petition  for  leave  to  Appeal  from  the  Judgments  of  the  Courts,  of  the 
Fir.st  and  Second  Instance,  of  the  Island  of  Malta,  pronounced  in  the  following  cir- 
cumstances. The  Petitioner,  Emmanuela  Camilleri,  in  the  year  1835,  being  a 
native  of  Malta,  and  of  the  Roman  Catholic  persuasion,  intermarried  with  her  first 
husband.  Dr.  Publio  Fieri,  who  died  in  the  year  1839,  leaving  her  surviving,  with 
two  cliil-[162]-dren.  The  Petitioner  afterwards  became  converted  to  Protestantism, 
and  in  the  year  1843,  after  publication  of  banns,  she  was  married  in  the  Protestant 
Cathedral  Church  of  Gibraltar,  to  Michel  Angelo  Camilleri,  who  had  formerly  been 
a  Roman  Catholic  priest,  but  had  publicly,  and  before  his  marriage,  abjured  the 
Komish  Church,  and  joined  the  communion  of  the  Protestant  Church  of  England. 

After  the  marriage,  the  petitioner  and  the  two  children  by  the  former  marriage 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Vice-Clian- 
cellor  Wigram,  the  Right  lion.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton 
Leigh. 
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returned  to  Malta.  In  the  month  of  Feliruary  1844,  proceedings  were  instituted  in 
the  Court  of  First  Instance  at  Malta,  by  Evangelista  Fieri,  the  mother  of  the  Peti- 
tioner's first  husband,  with  a  view  to  deprive  the  Petitioner  of  the  custody  of  the 
children  of  that  marriage,  and  to  place  them  under  the  guardiansliip  of  their 
grandmother,  who  founded  her  claim  upon  the  assertion,  tliat  the  Petitioner  was 
not  lawfully  married  at  Gibraltar,  but  was  living  in  a  state  of  concubinage,  and 
■^hat  she  was  therefore  an  imjiroper  person  to  liave  charge  of  her  children. 

On  the  Gtii  of  February  l.'^ll,  the  Court  of  First  Instance  made  a  Decree,  direct- 
ing tliat  the  two  children  should,  witliin  four  days,  lie  delivered  up  by  tlie  Petitioner 
to  Evangelista  Fieri.  The  Petitioner  appealed  from  this  Decree,  to  the  Royal  Court 
of  the  Second  Instance  at  Malta,  which  Court,  on  the  17th  of  June  184-1,  made  its 
Decree,  confirming  the  Decree  of  the  Court  of  First  Instance.  The  Petitioner  then 
presented  a  Petition  for  leave  to  appeal  from  these  Orders  to  Her  Majesty  in 
Council,  which  the  Royal  Court  granted.  A  question  was,  however,  raised  whether, 
under  the  terms  of  the  Order  [163]  in  Council  of  the  18th  of  December  18-34,  provid- 
ing for  appeals  to  Her  Majesty  in  Council  («),  the  Decree  of  the  Royal  Court  of 
Second  Instance  fonned  a  subject  of  an  ordinary  appeal  to  Her  Majesty,  as  it  did 
not  involve  property  of  the  value  of  £1000  sterling,  but  merely  affected  a  question 
of  civil  rights  ;  in  consequence  of  which  the  present  Petition  was  presented.  The 
Petition,  after  setting  forth  the  above  facts,  prayed  that,  if  the  Decree  of  the  Royal 
Court  of  the  Second  Instance  did  not  form  the  object  of  an  ordinary  appeal,  pur- 
suant to  the  Order  in  Council  of  the  18th  day  of  December  1834  [1824],  that  Her 
Majesty  would  [164]  take  the  Petition  into  consideration,  and  make  such  Order  as 
the  exigency  and  peculiarity  of  the  case  required. 

Mr.  Edmund  F.  Moore,  in  support  of  the  Petition — Referred  to  D'Orliac  v. 
D'Orliac  (4  Moore's  P.C.  Cases,  374);  Shire  v.  Shire  (ante,  p.  81). 

Lord  Brougham. — This  Petition  comes  within  the  principle  laid  down  in  the 
eases  cited.  Leave  to  appeal,  therefore,  will  \ye  granted,  on  giving  the  usual  secu- 
rity (the  Appeal  was  not  prosecuted,  in  consequence  of  the  death  of  the  Appellant). 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privt  Council,  3.  Leave  to  appeal.  See 
note  to  Retemeper  v.  ObermuUer,  1837,  2  Moo.  P.C,  at  p.  125,  as  to  appeal  by 
special  leave  in  civil  cases.  Appeals  from  Malta  to  the  Privy  Council  are  still  regu- 
lated by  the  O.  in  C.  of  18th  Dec.  1824— not  1834,  as  stated  in  the  text— (Stat. 
R.  and'O.,  1899,  p.  1688).] 

(a)  The  material  part  of  this  Order  in  Council  is  as  follows:  — 

'■  Whereas  by  the  law  at  present  in  force  in  the  Isle  of  Malta  and  its  dependencies, 
no  provision  exists,  for  permitting  and  regulating  Appeals  from  the  Supreme 
Council  of  Justice  in  and  for  the  said  Island  and  its  dependencies,  and  it  is  necessary 
to  make  provision  for  regulating  such  Appeals,  it  is  therefore  hereby  ordered  by  His 
Majesty,  by  and  with  the  advice  of  his  Privy  Council, — 

"  That  any  person  being  a  party  or  parties  concerned  in  any  cause,  suit  or 
action  depending,  or  which  may  hereafter  be  commenced  or  brought,  in  or  before 
the  Supreme  Council  of  Justice  in  the  said  Island  of  Malta,  may  appeal  to  His 
Majesty,  his  heirs  and  successors,  in  his  or  their  Privy  Council,  in  such  manner, 
within  such  time,  and  subject  to  such  rules,  regulations,  and  limitations  as  are  here- 
inafter mentioned. 

'■  In  case  any  judgment,  decree,  order,  or  sentence,  for  or  in  respect  of  any  sum 
or  matter  at  issue,  above  the  amount  or  value  of  £1000  sterling,  or  in  case  such 
judgment,  decree,  order,  or  sentence  shall  involve,  directly  or  indirectly,  any  claim, 
demand,  or  question  to  or  respecting  property,  or  any  civil  rights  amounting  to,  or 
of  the  value  of,  £1000  sterling  ;  the  person  or  persons  feeling  aggrieved  by  any  such 
judgment,  decree,  order,  or  sentence,  of  the  Supreme  Council  of  Justice,  may,  within 
fourteen  days  next  after  the  same  shall  have  been  pronounced,  made,  or  given,  apply 
to  the  said  Supreme  Council  of  Justice,  liy  Petition,  for  leave  to  appeal  therefrom  to 
His  Majesty,  his  heirs,  and  successors,  in  his  or  their  Privy  Council  "  [Stat.  R.  and 
0.,  1899,  p.  1688]. 
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[165]      ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE 

AT  BOMBAY. 

FRAM-JEE  COWAS-JY,E—Ap/)enant;  WILLIAM  THOMPSON  and  HENRY 
KEBBEL,— Respondents  *  [June  20  and  21,  1845]. 

Goods  contracted  to  be  sold  and  delivered  "  free  on  board,"  to  be  paid  for  by 
cash  or  bills,  at  the  option  of  the  purchasers,  were  delivered  on  board,  and 
receipts  taken  from  the  mate  by  the  lighterman,  employed  by  the  sellers, 
who  Iianded  tiie  same  over  to  them.  The  sellers  apprised  the  purchasers  of 
the  delivery,  who  elected  to  pay  for  the  goods  by  a  bill,  which  the  sellers 
having  drawn,  was  duly  accepted  by  the  purchasers.  The  sellers  retained 
the  mate's  receipts  for  the  goods,  but  the  master  signed  the  hiill  of  lading  in 
the  purchasers'  names,  who,  while  the  bill  they  accepted  was  running,  became 
insolvent.  In  such  circumstances,  held  by  the  Judicial  Committee  of  the 
Privy  Council  (reversing  the  verdict  and  judgment  of  the  Supreme  Court  at 
Bombay),  that  trover  would  not  lie  for  tlie  goods,  for  that  on  their  delivery 
on  board  the  vessel,  they  were  no  longer  in  transitu,  so  as  to  be  stopped  by 
the  sellers;  and  that  the  retention  of  the  receipts  by  the  sellers  was  immate- 
rial, as  after  their  election  to  be  paid  by  a  bill,  the  receipts  of  the  mate  were 
not  essential  to  the  transaction  between  the  seller  and  purchaser. 

This  was  an  Appeal  from  a  Judgment  for  the  Respondents,  given  on  the  25th 
of  November  1841,  in  an  action  of  trover,  on  the  plea  side  of  the  Supreme  Court  of 
Judicature  at  Bombay,  in  which  the  Respon-[166]-dents  were  the  Plaintiffs,  and  the 
Appellant  was  the  Defendant. 

The  Respondents,  during  the  time  to  which  the  transactions  in  question  relate, 
were  merchants  of  the  City  of  London,  carrying  on  business  in  co-partnership  as 
lead  and  tin  plate  merchants,  under  the  firm  and  style  of  William  Thompson  and 
Co.  And  the  Appellant,  during  the  same  jjeriod,  was  a  merchant  and  Parsee  in- 
habitant of  Bombay,  and  the  sole  owner  of  the  ship  Buckinghcunshire. 

Tlie  declaration  was  filed  on  the  23rd  of  June  1842,  and  alleged  that  the  Re- 
spondents "  were  possessed  as  of  their  own  property,"  of  certain  pigs  of  lead  therein 
mentioned,  and  that  the  Appellant  afterwards  converted  them  to  his  own  use. 

The  Appellant,  confessing  the  conversion,  pleaded  to  the  declaration,  one  plea 
only,  denying  that  the  pigs  of  lead  were  the  property  of  the  Respondents  in  manner 
and  form  as  they  had  alleged,  and  thereupon  issue  was  joined. 

Commissions  for  the  examination  of  witnesses  on  behalf  of  the  Appellant  and 
Respondents  were  issued,  and  evidence  taken  in  London,  under  them. 

On  the  25th  day  of  June  1844,  the  action  came  on  to  be  tried  before  the  Supreme 
Court. 

The  case  proved  on  behalf  of  the  Respondents,  was,  that  on  the  12th  of  November 
1841,  while  the  ship  BuckingJiamslilre  was  lying  in  the  East  India  Docks  in  the 
Port,  of  London,  in  charge  of  William  Stockley,  the  ship's  husband  and  manager, 
employed  in  that  capacity  on  behalf  of  the  Appellant,  the  Respondents  employed 
their  lighterman,  to  put  on  board  the  pigs  of  lead  in  question,  in  two  parcels  ;  and 
he  [167]  received  from  the  Respondents,  with  the  lead,  two  forms  of  receipt,  therein 
set  forth,  written  wholly  by  their  clerk.  That  on  the  same  day  the  pigs  of  lead  were 
duly  put  on  board  the  Buckinghamshire  by  the  Respondents'  lighterman,  who 
handed  in  the  forms  of  receipt  for  the  mate's  signature,  and  that  he  then  duly  signed 
them,  and  returned  them  to  the  lighterman,  who,  two  or  three  days  afterwards,  re- 
turned them  so  signed  to  his  employers,  the  Respondents,  and  that  from  that  time, 
and  during  all  the  time  of  the  transactions  in  question,  those  receipts  for  the  lead 
were  retained  by,  and  had  remained  in  the  possession  of,  the  Respondents.     It  was 

*  Present:  Members  of  the  Judicial  Committee — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Vice-Chancellor  Wigram,  and  the  Right  Hon.  T, 
Pemberton  Leigh.  Privy  Councillors:  Assessors — Sir  E.  H.  East,  BarU.  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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also  proved  on  behalf  of  the  Uespondents,  that  the  tinii  of  Messrs.  Boggs,  Taylor, 
and  Co.  (who  were  the  real  shippers  of  the  lead)  became  insolvent,  and  stopped  pay- 
ment on  the  18th  of  December  1841;  that  on  tlie  20th  and  29th  of  Decemljer  18-11, 
whilst  the  Buck-iii<jliaiiishire  still  lay  in  the  East  India  Docks,  with  the  lead  on  board, 
possession  of  the  lead  was  duly  demanded  on  behalf  of  the  Respondents,  with  an 
offer  to  pay  all  freight  due  \\\mu  it,  and  all  other  reasonable  charges  attending  the 
re-delivering  of  it,  which  offer  was  refused  on  lielialf  of  the  Appellant,  and  that  a 
certain  bill  of  exchange  for  £1218  Os.  8d.,  which  had  been  accepted  by  Messrs. 
Boggs,  Taylor,  and  Co.,  on  account  of  the  lead  in  question,  remained  in  the  hands  of 
the  Respondents  unpaid,  having  lieen  dishonoured  l)y  Messrs.  Boggs,  Taylor,  and 
Co.  when  it  fell  due. 

The  case  of  the  Appellant  was,  that  on  the  30th  of  October  1811,  the  Respondents 
contracted  to  sell  to  Messrs.  Boggs,  Taylor,  and  Co.  100  tons  of  Britisli  pig  lead, 
"free  on  board,  at  £20  per  ton,  6  months'  accejit-[168]-ance,"  "or  2i  per  cent, 
discount,  for  cash,"  at  the  option  of  Messrs.  Boggs,  Taylor,  and  Co.,  and  that  the 
lead  in  question  was  shipped  in  pursuance  of  that  contract.  That  on  the  2nd  of 
November  1841,  Messrs.  Boggs,  Taylor,  and  Co.  addressed  a  letter  to  Messrs.  Daniel 
Dickenson  and  Co.,  requesting  them  to  insure  the  lead  in  question,  and  to  accept  two 
bills  of  exchange,  drawn  on  them  by  Messrs.  Boggs,  Taylor,  and  Co.  for  £1500  each, 
dated  respectively  the  29th  of  October  1S41,  and  the  1st  of  November  1841,  payable 
respectively  six  months  after  date,  on  the  faith  of  Messrs.  Boggs,  Taylor,  and  Co. 
placing  in  their  hands  the  lead  in  question,  or  the  bills  of  lading  relating  thereto, 
with  other  lead  and  with  copper  of  the  value  of  £2000,  which  bills  of  exchange  were 
accepted  by  Messrs.  Daniel  Dickenson  and  Co.,  on  the  2nd  of  November  1841,  and 
long  before  the  shipment  of  the  lead  by  the  Respondents,  and  were  handed  over  by 
them  to  Messrs.  Boggs,  Taylor,  and  Co.,  and  paid  when  due.  That  the  policies  of 
insurance  were  effected,  and  that  Messrs.  Boggs,  Taylor,  and  Co.  were  debited  by 
Messrs.  Daniel  Dickenson  and  Co.  with  costs  of  such  insurance.  That  on  the  16th  of 
November  1841,  the  captain  of  the  Buckinghninxliire,  without  requiring  the  delivery 
to  him  of  the  receipts  for  the  lead  in  question,  before  referred  to,  signed  four  bills 
of  lading  of  tiie  lead  in  question,  dated  the  15th  of  November  1841,  prepared  by 
Messrs.  Boggs,  Taylor,  and  Co.,  describing  it  as  shipped  by  Messrs.  Boggs,  Taylor, 
and  Co.,  and  to  be  delivered  to  Messrs.  B.  and  A.  Hormajee,  or  to  their  assigns, 
whicli  bills  of  ladiny  were  afterwards  endorsed  by  Messrs.  Boggs,  Taylor,  and  Co., 
in  blank,  and  delivered  by  them  to  Messrs.  Daniel  Dickenson  and  Co.  [169]  That 
on  the  26th  of  November  1841,  Messrs.  Boggs,  Taylor,  and  Co.,  declining  to  pay  for 
the  lead  in  cash,  accepted  the  dishonoured  bill  of  exchange  for  £1218  Os.  8d.  before 
mentioned,  which  was  dated  the  12th  of  November  1841,  being  the  date  of  the  ship- 
ment, and  was  drawn  on  them  by  the  Respondents,  and  was  accepted  by  Messrs. 
Bogfis,  Taylor,  and  Co.,  on  account  of  the  lead  in  que.stion,  and  made  payable  six 
months  after  date.  The  Appellant  also  proved  that,  according  to  the  usage  and 
custom  of  merchants  in  London,  where  goods  are  sold  to  be  delivered  free  on  board 
a  ship,  it  is  part  of  the  seller's  duty,  under  the  contract,  to  ship  them,  but  that  in 
such  cases  the  buyer,  at  whose  risk  they  are  from  the  time  of  shipment,  is  considered 
to  be  the  shipper  —  that  where  goods  are  sold  on  a  contract,  to  be  delivered 
free  on  board,  to  be  paid  for  by  bill,  and  are  shipped  on  board,  and  a  bill 
given,  pursuant  to  the  terms  of  the  contract,  it  is  the  seller's  duty,  on 
receipt  of  the  bill,  to  deliver  up  the  mate's  receipt  (if  any),  to  the  buyer,  and  that  the 
seller's  retention  of  the  mate's  receipt,  after  such  bill  given  and  received  by  the  seller, 
would  give  the  seller  no  claim  against  the  ship-owner  or  the  broker,  or  the  goods, 
and  maintained  that  the  possession  by  the  Respondents,  of  the  receipts  for  the  lead, 
did  not  affect  their  property  in  it. 

The  Court,  after  considering  the  evidence,  found  that  the  pigs  of  lead  were  the 
property  of  the  Respondents,  as  they  alleged  in  their  declaration,  and  thereupon 
judgment  was  given  for  the  Respondents,  from  which  the  Appellant  appealed. 

Mr.  F.  Kelly,  Q.C.,  Mr.  S.  Wortley,  Q.C.,  and  Sir  John  Bayley,  for  the  Appel- 
lants.— [170]  In  this  case,  your  Lordships  sit  as  a  jury  as  well  as  judges  ;  you  have 
to  find  a  verdict  upon  the  facts  contained  in  the  evidence  taken  under  the  Commis- 
sion.— [Lord  Brougham  :  We  try  all  the  Court  below  tried  ;  we  are  not  a  Court  of 
Error. ]-^The  question  to  be  decided  is  this;  whether  there  was  a  complete  and 
perfect  delivery  when  the  lead  was  put  on  board.     If  so,  the  transitus  was  at  an  end. 
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If  it  was  not,  the  legal  possession  was  undoubtedly  in  the  sellers,  and  they  could 
stop  the  goods.  We  suliniit  that  the  transitus  was  completed  by  the  shipment  of  the 
goods. — [Lord  Brougham  :  Mr.  Justice  Le  Blanc,  in  Biuk  v.  Davia  (2  M.  and  S.  -lOS), 
clearly  lays  it  down  that  if  anything  remains  to  lie  done,  between  the  buyer  and 
seller,  the  goods  may  be  stopped.] — By  the  terms  of  the  contract  between  the  sellers 
and  the  purchasers,  the  latter  agreed  to  purchase  the  lead  in  question,  and  to  pay 
for  it  by  cash  or  bill,  at  their  election,  when  delivered  to' them  free  on  board  a  ship, 
to  be  named  by  them.  The  sellers  accordingly  delivered  the  lead,  by  their  direction, 
free  on  board  the  ship  Buckinglunnshire,  and  having  done  so,  delivered  an  invoice, 
stating  that  they  had  so  done;  and  having  been  apprised  of  the  purchasers'  election 
to  pay  by  bill,  drew  a  bill  upon  them  for  the  price  of  the  lead,  which  bill  was  accep- ed 
by  the  purchasers  and  delivered  to  the  sellers,  and  thereby  the  transaction  jf  sale 
and  delivery  was  completed.  The  shipment  was  a  complete  delivery  to  the  pur- 
chaser within  the  terms  of  the  contract,  and  the  right  to  stop,  in  transitu,  did  not 
exist  after  such  delivery.  The  circumstances  of  the  lead  being  shipped  on  account 
of  the  purchasers,  distinguishes  the  case  from  Graven  v.  [171]  Ri/der  (6  Taunt.  A'yi\, 
Ruck  V.  Hatfield  (5  B.  and  Aid.  6.32),  and  Thompson  v.  Trail  (6  B.  and  C.  36).  In 
these  cases  the  goods  were  shipped  on  account  of  the  sellers.  The  taking  the  ship's 
hu.sband's  receipts  was  never  intended,  and  did  not  operate  in  law,  to  control  the 
right  of  possession  or  property  in  the  lead,  and  its  retention  was  accidental,  and 
was  alike  devoid  of  sucli  intention.  It  gave  them  no  better  title  to  the  lead,  than 
if  they  had  delivered  the  mate's  receipts  to  the  purchasers,  on  receiving  their  bill 
in  payment,  the  receipts  being  retained  by  them  under  circumstances  which  had  no 
reference  to  the  title.  The  Supreme  Court  has  wholly  disregarded  the  legal  effect 
of  the  evidence  given  on  the  part  of  the  Defendant,  and  has  assigned  to  the  Plaintiffs 
possession  of  the  mate's  receipts,  an  efl'ect  unwarranted  by  law,  and  the  usage  and 
custom  of  merchants.  The  object  of  the  retention,  was  a  question  of  intention  for 
the  Court  to  decide  upon  the  evidence,  and  such  evidence  proved  conclusively,  that  the 
sellers  did  not,  after  they  received  payment  for  the  lead  by  bill,  retain  possession  of 
the  mate's  receipts  with  the  intention  of 'continuing  or  retaining  any  property  in, 
or  control  over,  the  lead.  In  tlie  absence  of  any  notice  from  the  sellers  to  the  De- 
fendant or  his  agents,  not  to  make  out  and  deliver  to  the  purchasers,  bills  of  lading, 
the  Defendant  was  bound  to  make  out,  sign,  and  deliver  bills  of  lading  to,  and  at  the 
request  of,  the  purchasers,  to  the  holders  of  the  bill  of  lading. 

Serjeant  Channell,  and  Mr.  Peacock,  for  the  Respondents. — [172]  The  lead  must 
not  be  considered  to  have  reached  its  journey's  end.  The  shipment  was  not  a 
complete  delivery  of  it  by  the  sellers  to  the  purchasers,  and  on  their  insolvency  they 
were  entitled  to  stop  the  lead  iti  transitu.  Miles  v.  Gorton  (2  Cr.  and  Mee.  504). 
No  case  has  been  cited  against  the  sellers'  right  to  stop  in  transitu.  The  signing 
of  the  receipts  l^y  the  ship's  husband  was  an  admission,  that  the  lead  continued 
to  be  the  property,  and  subject  to  the  order,  of  the  sellers,  and  they  retained  their 
property  in  the  lead,  as  long  as  they  retained  the  receipts  for  it.  The  goods  were 
sold  under  a  contract  to  deliver  them  on  laoard  tiie  ship  to  be  named  l)y  the  purchaser. 
In  such  a  case,  the  seller  retains  his  property  in  the  goods,  by  taking  a  receipt  for 
them,  from  the  person  in  charge  of  the  ship ;  and  so  long  as  he  keeps  this  receipt  in 
his  own  hands,  the  shipment  is  not  a  complete  delivery  to  the  buj'^er.  Graven  v. 
Ryder  (6  Taunt.  433).  Abbott  on  Shipping  (6  Edit.  '469).  He  still  retains  his 
right,  if  the  receipt  be  refused  him  at  the  time  of  shipment,  and  the  master  after- 
wards sign  and  deliver  a  bill  of  lading  to  the  purchaser  who  becomes  insolvent,  after 
the  departure  of  the  ship.  Ruck  v.  Hatfield  (5  B.  and  Aid.  632).  Neither  did  the 
signing  of  the  bill  of  lading  to  the  purchaser  affect  the  sellers'  right  to  stop  the  goods. 
Thompson  v.  Trail  (6  B.  and  C.  36).  The  receipts  were  the  proper  evidence  of  the 
sellers'  property  in  the  lead  ;  the  signiing,  therefore,  by  the  ca])tain  of  the  vessel, 
of  the  bills  of  lading,  for  the  lead,  without  requiring  the  delivery  of  the  receipts  for 
it,  did  not  pass  the  sellers'  property  in  the  lead  from  them  to  [173]  tliird  persons 
In  Graven  v.  Ryder,  Chief  Justice  Gibbs,  in  giving  judgment,  says,  "  the  i>erson  in 
possession  of  the  lighterman's  receipt,  is  the  person  entitled  to  the  bill  of  lading, 
which  ought  to  be  given  only  to  the  holder  of  the  receipt."  No  distinction  exists  in 
that  case  from  tlic  present,  except  in  the  form  of  the  receipt.  The  receipt  has  never 
been  parted  with  by  the  seller. 
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Lord  Brougliani  (July  25). — Messrs.  Boyg-s,  Taylor  and  Co.  liouglit  of  Messrs. 
Thouipson  a.nd  Co.,  in  the  city  of  London,  100  tons  of  Uritish  pig-  lead  "free  on 
board,"  at  £20  per  ton,  to  be  paid  for  by  acceptances,  at  six  months,  upon  delivery 
on  board,  or  in  cash  at  2 J  per  cent,  discount;  at  the  option  ol  the  sellers.  The  lead 
was  delivered  on  board,  the  receipts  taken  by  the  lighterman,  from  the  mate  of  the 
vessel,  which,  vessel  was  chosen  and  indicated  by  Boggs,  Taylor  and  Co.,  the  pur- 
chasers. The  sellers  elected  to  be  paid  by  acceptances  at  six  months,  which  they 
immediately  received  from  the  purchasers,  and  the  latter  having  failed  soon  after, 
both  after  they  accepted  the  l)ill  and  after  the  master  of  the  ves.sel  had  signed  bills  of 
lading.  The  question  arose  at  Bombay,  in  an  action  of  trover,  by  the  Appellants, 
the  dispute  being,  whether  these  goods  were  in  transitu,  so  as  to  give  Tiiomjisoa  and 
Co.  a  right  of  stoppage,  or  had  rea<-hed  their  journey's  end,  and  were  completely 
vested  in  the  purchasers,  Boggs  and  Co.,  and  their  assignees,  under  the  bill  of 
lading. 

It  is  proved  Ijeyond  all  douljt,  indeed  it  is  not  denied,  that  when  goods  are 
sold  in  London,  "  free  on  board,"  the  cost  of  shipping  them  falls  on  the  seller, 
[174]  but  the  buyer  is  considered  as  the  shipper.  The  argument  of  the  Respondent 
and  of  the  Court  below,  we  must  presume  (having  no  note  of  the  reasons  for  the 
judgment  under  Appeal),  is,  that  the  mate's  receipt  was  never  given  up  by  Thompson 
and  Co.,  to  Boggs,  Taylor  and  Co.,  and  that,  therefore,  the  sale  was  not  completed, 
the  delivery  was  imperfect,  something  remained  to  be  done,  and  the  transaction  was 
not  finished,  nor  the  frtmsitus  determined. 

We  are  clearly  of  opinion,  that  the  non-delivery  of  the  receipt  can  operate 
nothing  whatever,  and  on  this  plain  ground,  that  Thompson  and  Co.  ought  to  have  de- 
livered it  up  ;  it  was  their  clear  and  bounden  duty  so  to  do;  and  it  would  be  pre- 
posterous that  they  should  avail  themselves  of  their  own  wrong  against  the  other 
party,  whom  they  had  injured.  What  possible  right  could  they  have  to  retain  the 
receipt,  which  belonged  to.  Boggs,  Taylor  and  Co.,  as  much  as  any  chattel  in  their 
possession?  It  is  admitted  by  one  of  the  firm,  in  a  conversation  sworn  to  by  a 
witness,  and  not  in  the  least  contradicted  by  any  other  evidence,  or  by  his  cross 
examination,  that  if  the  receipt  had  been  asked  for,  it  would  have  been  given  up. 
This  was  a  matter  of  course.  Either  a  mere  oversight,  or  a  fraud,  must  have  caused 
its  being  retained,  after  the  acceptance  was  taken  on  the  delivery  of  the  goods — 
which  acceptance  was  a  payment  in  substance;  for  a  payment  in  cash  would  have 
been  made  had  the  sellers  preferred  to  lose  the  two  and  a  half  per  cent  discount ; 
therefore,  they  never  can  be  heard,  to  set  up  the  possession  of  the  receipts  against 
the  purchaser  of  the  goods.  They  were  bound  to  give  them  up,  in  good  conscience, 
and  would  have  been  compelled  so  to  [175]  do,  had  a  bill  in  equity  been  filed  against 
them,  and  all  actions,  inconsistent  with  the  equities  of  the  purchasers,  would  have 
been  staid — or  trover  might  have  been  maintained  for  the  receipts,  at  law  :  there- 
fore, the  argument  fails  entirely,  which  is  founded  on  the  possession  of  them. 

Indeed,  numberless  reasons  occur  to  show,  that  no  such  doctrine  can  have  any 
foundation  as  the  one  on  which  the  Judgment  below  proceeded.  The  lighterman 
may,  and  generally  does,  take  one  receipt  for  all  the  goods  he  delivers,  specifying 
each  parcel.  Then  how  can  the  complete  delivery  of  each  person's  goods,  and  their 
property  vesting  finally  in  him,  depend  on  the  possession  of  a  document  which 
only  one  of  them  can  by  possibility  hold?  But  the  best  answer  to  the  position  con- 
tended for,  and  the  best  removal  of  it  from  the  case,  is  the  obvious  consideration, 
that  the  taking  a  receipt  is  a  mere  accident,  not  essential  to  the  transaction  between 
the  buyer  and  seller,  however  good  for  binding  a  third  party,  the  ship  owner  or  his 
captain  and  mate ;  and  no  receipt  being  necessary,  no  non-delivery  of  it  can  affect 
the  proceeding.  .Suppose  the  lighterman  took  no  receipt,  or,  taking  it,  dropt  it  into 
the  water,  or  otherwise  lost  it,  shall  it  be  said  that  the  delivery  of  the  o-oods  is  the 
less  complete,  when  the  stipulated  price  has  been  paid,  or  an  equivalent  for  it  taken 
in  an  acceptance  according  to  the  contract? 

Does  not  the  taking  that  acceptance,  which  was  by  the  contract  only  to  be  given 
by  the  purchaser  on  the  delivery  of  the  goods,  and  to  be  given  for  each  parcel  as 
delivered,  at  once  show  that  the  delivery  was  completed,  that  nothing  remained 
to  be  done,  that  the  [176]  goods  had  reached  their  journey's  end,  and  that  they 
were  no  longer  in  trniisitu  to  be  stopt  ? 
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The  cases  and  authorities  resoi-ted  to,  prove  really  nothing-  in  favour  of  the 
Judgment.  Graven  v.  Ryder  (6  Taunt.  433)  differs  materially  from  the  present  case, 
in  having  an  order  from  the  sellers  to  the  captain,  "  to  receive  the  goods  for  and  ort 
account  of  the  Plaintiff's  "  (the  sellers),  and  in  the  receipt  expressly  stating,  that 
they  were  received  for  and  on  account  of  the  sellers ;  and  it  was  proved  that  this 
form  had  been  recently  adopted,  for  the  express  purpose  of  giving  the  shipper  a 
command  over  the  goods,  until  the  receipt  should  be  given  up  for  the  bill  of  lading. 
It  is  true,  Gibbs,  C.  J.,  says  he  .should  have  held  the  same  opinion  had  the  receipt 
been  in  the  old  form ;  yet  he  says  the  change  is  a  circumstance  to  be  considered. 
Nor  can  we  argue  that  it  is  otherwise,  than  an  important  distinction  between  that  case 
and  this.  Dallas,  J.,  who  tried  the  cause,  said,  the  jury  were  clear  that  the  Plaintiff 
never  had  parted  with  the  possession  ;  so  that  he  considered  the  fact  of  continuing 
possession  as  having  been  left  to  them.  Moreover,  there  was  evidence  in  the  present 
case  that  by  the  custom  of  the  trade,  when  goods  were  sold  "  free  on  board,"  the  buyer 
is  considered  as  the  shipper,  though  the  seller  is  to  carry  them  for  him  to  the  vessel ; 
and  we  know  not  if  any  such  evidence  was  given  in  Craven  v.  Ryder  [6  Taun.  433]. 
If  that  Judgment  be  understood  to  hold  this  evidence  immaterial,  then  we  are  unable 
to  concur  with  it. 

In  Ruck  V.  Hatfield  (5  B.  and  Aid.  632),  a  receipt  was  tendered  to  the  mate,  who 
had  the  command,  stating  that  the  goods  were  sliipped  on  account  of  the  Plaintiff 
(the  seller),  but  he  refused  to  sign  it,  and  delivered  bills  [177]  of  lading;  and  Abbott, 
Chief  Justice,  held  that  the  Defendant  ought  to  have  signed  the  receipt  so  tendered, 
which  would  have  been  an  acknowledgment,  that  the  goods  were  delivered  on  account 
of  the  Plaintiff. 

In  TJiOinpson  v.  Trail  (6  B.  and  C.  36),  there  was  no  mention  of  the  goods  being 
received  on  account  of  the  Plaintiff ;  but  though  this  is  alleged  to  have  been  deemed 
immaterial,  the  case  in  Banc  turned  entirely  on  the  question  whether  or  not  there 
was  evidence  of  a  conversion. 

Keliance  was  placed  on  a  passage  in  Abbott  on  the  Law  of  Shipping,  Part  IV. 
c.  10  (p.  469,  6  Ed.),  in  which  the  cases  of  Rack  v.  Hatfield  [5  B.  and  Aid.  632]  and 
Craven  v.  Ryder  [6  Taun.  433]  are  cited.  But  in  another  passage,  of  more  distinct- 
ness. Part  IV.  c.  4  (p.  301),  the  learned  author  says,  that  the  master  should  take  care 
not  to  sign  a  bill  of  lading  before  he  has  had  the  receipt  returned,  else  he  may  make 
himself  responsible  to  the  shipper  and  the  holder  of  the  receipt.  But  he  goes  on  to 
say,  how  he  may  make  himself  responsible  and  in  what  event,  in  case  the  shipper  has 
•A  legal  right  to  have  the  goods  delivered  to  his  own  order. 

The  question  in  aU  the  cases  between  buyer  and  seller,  which  is  the  case  here, 
is,  whether,  or  not,  anything  remained  to  be  done  as  between  these  two  parties. 
The  importance  of  keeping  that  in  view,  and  always  attending  to  this,  whether  the 
question  arises  between  these  two  parties  or  between  one  of  them,  the  seller,  and  some 
third  party, is  well  stated  by  Le  Blanc,  J., in  Busk  v.  Davis  (2  M.  and  S.  403),  and  White- 
huuse  V.  Frost  (12  East,  621).  In  the  present  case,  it  is  quite  clear,  that  nothing 
whatever  remained  to  be  done,  between  the  buyer  and  seller,  unless  it  he,  that  the 
former  ought  most  certainly  to  have  delivered  up  the  mate's  [178]  receipt,  which  he 
wrongfully,  or  by  oversight,  kept  possession  of,  without  the  shadow  of  a  right  to  it ; 
and  whether  it  be  wrong  or  error,  he  is  not  the  party  to  take  advantage  of  this. 

The  Judgment  below  must  l)e  reversed.  The  costs  below,  if  any  have  been  paid 
by  the  Defendant  (Appellant),  must  be  returned  to  liim,  and  tlie  Plaintiff  (Re- 
spondent) must  pay  the  costs  of  the  suit  below. 

[Mews'  Dig.  tit.  SALE  OF  GOODS  ;  G.  Ric.hts  oi'  Unpaid  Vendor  ;  2.  Stoppage  in 
Transitu;  e.  ii.  Delivery  to  Carrier;  tit.  SHIPPING  A.  XVI.;  Stoppage  in 
Transitu;  6.  Transitu-s  at  an  end.  S.C.  3  Moo. ;  Ind.  App.  422.  On  piint  (i.) 
as  to  stoppage  in  transitu,  considered  in  Sc/iotsinans  v.  Lancashire  and.  York- 
shire Ri/.  Co.,  1867,  L.R.  2  Ch.  339  ;  distinguished  in  Bertidtson  v.  Strang,  1867, 
L.n.  4  Eq.  492  ,  and  see  Sale  of  Goods  Act,  1893  (56  and  57  Vict.  c.  TV,  ss.  39-46  ; 
l-vh.!\n  Contrac.  Act,  (Act  ix.  of  1872),  ,ss.  99-106;  (ii.)  mate's  r.-.;eipis,  .,,;t 
Hathcsiny  v.  Lainy,  1873,  L.R.  17  Eq.  92  ;  Factor's  Act,  1889  (52  and  53  Vict, 
c.  45),  s.  1  (4);  (iii.)  as  to  "Free  on  board"  (5  Moo.  P.C  173)  see  Broun  v. 
I/are.  1858,  27  L.J.  Ex.  at  p.  377;  Stock  v.  /ni/li,'<,  1884,  12  Q.B.D.  at  p.  573; 
affirmed,  10  A. C.  2G3.] 
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ON    APPEAL    FROM    THE    SUPREME    COl^RT    OF    NEW    SOUTH    WALES. 

JOHN  THOMAS  EDWARD  FIAKT,—Appellunt ;  THOMAS  WALKER  and 
ARCHIBALD  yfAhKER—ResiMndetUs*  [July  18,   1845;  Dec.  9,   1847]. 

F.,  and  three  others,  W.  D.,  F.  D.,  imd  J.  D.,  purchased  from  J.  a  herd  of  cattle, 
in  the  following  shares:  F.  one  third,  W.  D.,  F.  D.,  and  J.  D.,  two  thirds 
between  them.  At  the  time  of  the  purchase,  F.  and  W.  D.  wrote  a  letter  to 
W.  and  Co.,  which,  after  stating  the  purchase,  and  that  they  had  given  their 
promissory  notes  for  the  purchase-money,  at  one  and  two  years  date,  pro- 
ceeded thus: — "We  request  you  to  endorse  these  Bills  for  the  satisfaction 
of  Mr.  J.,  for  which  endorsement  we  will  allow  you  the  usual  commission  of 
£2  lOs.  per  cent.;  and  will,  for  your  security,  place  at  your  unreserved  dis- 
posal, the  whole  of  the  herd  in  question,  and  its  increase;  trusting,  however, 
that  our  recommendation  of  allowing  such  part  of  it  to  be  disposed  of,  as 
will  cover  the  amount  of  your  endorsements,  and  confiding  to  J.  D.,  acting 
under  your  instructions  from  us,  to  remit  you  all  the  proceeds  as  they  arise, 
will  meet  with  your  satisfaction."  W.  and  Co.  assented  to  this  arrangement, 
endorsed  the  notes,  and  handed  them  over  to  J.  At  the  same  time  F.  and 
W.  D.  wrote  a  further  letter  to  W.  and  Co.,  as  follows: — "  In  consequence  of 
your  complying  with  our  request,  to  endorse  our  bills  for  the  purchase  of  J.'s 
herd,  we  hereby  make  over  the  said  herd  to  you,  requesting  you  to  give  J.  D. 
instructions  how  to  dispose  of  the  herd,  and  remit  you  the  proceeds,  until 
by  such  remittances  your  endorsement  is  covered."  W.  and  Co.  in  no  way 
interfered  with  the  sale  of  the  cattle,  nor  was  any  part  of  the  proceeds  of  the 
sale  ever  handed  to  them,  and  the  herd  was  lost.  Ujjon  a  Bill  tiled  liy  F. 
against  W.  and  Co.  seeking  to  make  them  liable,  as  trustees,  for  the  loss  ;  Held 
b}'  the  Judicial  Committee,  affirming  the  Decree  of  the  Supreme  Court  of 
New  South  Wales,  that,  under  the  above  agreement,  W.  and  Co.  could  not 
be  considered  as  having  been  in  possession  of  the  cattle,  as  mortgagees,  or  as 
equital)le  assignees,  and  tliat  the  letter  operated  only  as  a  collateral  security, 
and  that  they  were  not  liable  in  equity  to  account  for  the  loss  [5  Moo.  P.C. 
200]. 

The  Bill,  besides  seeking  to  make  the  Defendants  liable  to  account,  for  a  particular 
transaction,  prayed  for  a  general  account.  No  general  account,  however, 
was  asked  for  in  the  Court  below.  Upon  the  Judicial  Committee,  affirming 
the  Decree  of  the  Court  below,  deciding  against  the  liability  of  the  De- 
fendants as  to  the  particular  transaction,  they  refused  to  decree  a  general 
account,  as  it  had  not  been  asked  for  at  the  hearing  in  the  Courts  below  [5 
Moo.  P.C.  201].  ,    '■ 

The  Charter  of  Justice  of  New  South  Wales,  of  the  13th  of  October  1823,  (made 
in  pursuance  of  the  powers  conferred  by  the  4th  Geo.  IV.,  c.  96.)  gave  a  right 
of  Appeal,  from  the  Court  of  Appeal.s  in  the  Colony,  to  the  King  in  Council, 
where  the  subject  at  issue  involved  the  sum  of  £2000  sterling.  The  4th 
Geo.  IV.,  c.  96,  being  about  to  expire,  the  9th  Geo.  IV.,  c.  83,  was  passed,  in 
which  no  provision  was  made  for  the  continuance  of  the  Court  of  Appeals; 
but  power  was  given  to  His  Majesty,  l)y  Charter,  Orders  in  Council,  or  Letters 
Patent,  to  make  rules  for  allowing  Appeals  from  the  Supreme  Court  of  the 
Colony.  No  new  Charter,  Order  in  Council,  or  Letters  Patent,  issued  under 
this  Act.  In  such  circumstances,  the  Judges  in  New  South  Wales  held  that 
they  had  no  jurisdiction  to  allow  an  Appeal  from  the  Supreme  Court  to  Her 
Majesty  in  Council:  the  Judicial  Committee,  upon  Special  Petition,  under 
their  general  jurisdiction,  advised  Her  Majesty  to  admit  such  Appeal  [5  Moo 
P.C.  193].  1  1        L 

In  the  month  of  March  1840,  the  Respondents,  Thomas  and  Archibald  Walker, 


*  Present:    Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Rio-ht  Ho 
Dr.  Luslungton,  and  the  Right  Hon.  T.  Pemlsert&n  Leigh.  ° 
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of  Sydney,  in  New  South  Wales,,  together  with  William  Walker,  of  the  [180]  City 
of  London,  carried  on  business  in  co-partuer.shij)  as  merchants,  at  Sydney,  under 
the  firm  of  William  Walker  and  Co.  The  Appellant,  John  Thomas  Edward  Flint, 
(who  was,  at  that  time,  the  Commander  of  a  vessel  called  the  Alfred  staying  at 
Sydney,)  had  embarked  in  several  speculations  and  adventures  in  New  South  Wales, 
and  had  invested  money  on  mortgage,  and  also  in  the  purchase  of  lands  at  Port- 
Philip.  Being  aliout  to  proceed  fi'om  the  Colony  to  England,  he  executed  a  general 
power  of  attorney  to  the  Respon-[181]-dents,  Thomas  and  Archibald  Walker,  authoris- 
ing them,  during  his  absence,  to  lease  or  sell  his  lands,  and  perform  other  acts  for 
him,  therein  particularly  specified  and  mentioned. 

On  the  9th  of  March,  in  the  same  year,  the  Appellant,  and  one  William  Hampden 
Dutton,  applied  to  the  firm  of  AValker  and  Co.,  to  become  sureties  for  them,  ia 
respect  of  a  joint  speculation,  which  had  been  entered  into  by  them,  and  Frederick 
Button,  and  James  Monckton  Darlot,  for  the  purcha.se,  on  their  joint  account,  from 
one  John  Jobbins,  of  a  large  herd  of  cattle  at  Port  Philip,  for  the  sum  of  £7900. 

This  proposal  being  reduced  into  writing,  and  signed  by  the  Appellant  and 
Button,  was  sent  in  the  form  of  a  letter,  and  was  as  follows:  — 

"  Messrs.  William  Walker  and  Co. 

"  Sydney,  March  9,  1840. 

"  Gentlemen, — We  have,  in  conjunction  with  Mr.  Frederick  Button  and  Mr 
James  Monckton  Barlot,  purchased  from  Mr.  John  Jobbins,  a  general  herd  of  cattle, 
the  shares  in  which  are  to  be  taken  by  us  in  the  following  proportions;  viz. 

J.  T.  E.  Flint  One  third  share. 

W.  H.  Button     1 

F.  H.  Button  -Two  thirds  between  them; 
J.  M.  Barlot  J 
and  have  given  our  promissory  notes  for  the  same,  due  13th  April  1841,  and  13th 
April  1842,  for  the  respective  sums  of  £3300  and  £3600.  We  request  you  to 
endorse  these  bills  for  the  satisfaction  of  Mr.  Jobbins ;  for  which  endorsement  we 
wiU  allow  you  the  usual  commission  of  2|  per  cent.,  and  will,  for  your  security, 
place  at  your  unreserved  disjjosal  the  whole  of  the  herd  in  question,  and  its  increase; 
trusting,  [182]  however,  that  our  recommendation  of  allowing  such  part  of  it  to  be 
disposed  of  as  will  cover  the  amount  of  your  endorsements,  and  confiding  such  dis- 
posal to  Mr.  Barlot,  acting  under  instructions  from  us  to  remit  you  all  the  proceeds 
as  they  arise,  will  meet  with  your  sanction.- — We  are,  gentlemen,  your  obedient 
servants,  W.  H.  Button,  John  T.  E.  Flint." 

This  request  was  assented  to  by  Walker  and  Co.,  who,  on  the  12th  of  March  1840, 
wrote  on  the  same  sheet  of  paper  as  the  letter  of  the  9th  of  March  1840  was  written 
on,  their  assent,  as  follows:  — 

"  Gentlemen, — We  assent  to  the  arrangements  proposed  on  the  other  side. — We 
are,  gentlemen,  yours  obediently,  William  Walker  and  Co." 
"  To  Messrs  W.  H.  Button  and  J.  T.  E.  Flint." 

On  the  same  12th  of  March,  a  further  letter  was  written  on  the  same  sheet  of 
paper,  and  signed  by  W.  H.  Button  and  the  Appellant,  which  was  as  follows:  — 

"  Messrs.  Walker  and  Co. — Gentlemen, — In  consequence  of  your  complying  with 
our  request  on  the  other  side,  to  endorse  our  bills  for  the  purchase  of  Mr.  Jobbins' 
herd,  we  hereby  make  over  the  said  herd  to  you  (consisting  of  1400  head,  more  or 
less,  exclusive  of  about  300  calves,  and  branded  N-J  No.  2),  requesting  you  to  give 
Mr.  Barlot  instructions  how  to  dispose  of  the  herd,  and  remit  you  the  proceeds,  until 
by  such  remittances  your  endonsement  is  covered.  Be  pleased  to  hand  over  tlie 
promissory  notes  to  Mr.  Jobbins. — We  are,  gentlemen,  your  obedient  servants,  W. 
H.  Button,  John  T.  E.  Flint." 

On  the  same  day,  two  promissoiy  notes  for  £3300  and  £3600  were,  in  pursuance 
of  the  letter  of  the  9th  of  March,  endorsed  by  Walker  and  Co.,  as  sureties  [183]  for 
the  Appellant  and  W.  H.  Button,  and  the  same  were  delivered  by  Walker  and  Co. 
to  John  Jobbins,  in  respect  of  the  purchase-money  of  the  herd  of  cattle;  who 
acknowledged  their  receipt  by  a  memorandum  as  follows:  — 

"  Gentlemen, — I  have  to  acknowledge  the  receipt  from  you  of  two  promissory 
notes,  £3300  due  13th  of  April  1841,  and  £3600  due  13th  of  April  1842,  by  William 
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Ilampdon  Duttoii  and  J.  T.  E.  Flint,  in  your  favour,  and  endorsed  i)y  you,  being 
tlie  amount  of  a  purchase  of  cattle  made  by  those  gentlemen.-  —I  am,  your  obedient 
servant,  John  .Jol)bins." 

"  Messrs.  Walker  and  Co." 

On  the  6th  of  March  1841,  Walker  and  Co.  sent  the  following  letter  to  James 
Moncktou  Da  riot:-  — 

"  Sydney,  6th  March  1841. 

"  Dear  Sir, — Mr.  Jubljins  has  just  been  with  us,  and  reminds  us  of  the  pro- 
missory note  due  to  him  on  the  13th  of  April  (next  month).  This  l)ill  bears  our 
endorsement;  and  I  now  write  to  urge  you  to  be  sure  to  remit  in  time  for  its  retire- 
ment ;  that  we  may  not  be  put  to  the  inconvenience  of  having  to  take  it  up. 

"  You  are  aware  that  we  address  you  on  the  subject,  on  the  ground  that  all  the 
cattle  for  which  it  was  given,  were  made  over  to  us  by  Captain  Flint  and  Mr. 
Dutton,  on  the  12th  of  March  184:0;  and,  as  a  part  of  the  agreement  on  the  subject, 
they  were  left  in  your  charge,  to  make  such  sales  as  were  necessary  to  provide  for 
the  liills  as  they  became  due.  This  you  have  no  doubt  duly  attended  to  ;  and  it  is 
only,  tlierefore,  as  a  matter  of  greater  precaution,  that  we  remind  you  of  the  matter. 

"  Trusting  that  no  disappointment  may  possiblv  [184]  occur,  we  are,  yours 
faithfully,  William  Walker  and  Co." 

Darlot  did  not  comply  with  tliis  application,  or  make  any  remittance  to  the 
firm  of  Walker  and  Co.  The  promissory  note  for  £3300  liecame  due  on  the  13th 
of  April  1841,  and  was  dishonoured  by  the  Appellant  and  William  Hampden  Dutton, 
as  the  makers  thereof  ;  and  Walker  and  Co.,  as  the  endorsers  and  sureties,  were 
compelled  to  jjay  and  take  up  the  same. 

On  the  13th  of  April  1842,  the  other  promissory  note  for  £3600  became  due,  and 
was  dishonoured  by  the  Appellant  and  Dutton,  the  makers  thereof;  and  Walker 
and  Co.,  as  the  endorsers  and  sureties,  were  also  compelled  to  pay  and  take  it  up. 

On  the  12th  of  July  1843,  Walker  and  Co.  brought  an  action  in  the  Colony  against 
the  Appellant,  to  recover  from  him  the  amount  paid  hy  them,  upon  the  two  pro- 
missory notes,  and  the  interest  thereof;  and  they  obtained  judgment  against  the 
Appellant. 

In  order  to  prevent  this  judgment  being  enforced  against  him,  the  Appellant 
filed  a  bill  of  complaint  in  the  Supreme  Court  of  New  South  Wales,  against  Thomas 
Walker,  Archibald  Walker,  and  also  against  William  Walker,  and  William  Hampden 
Dutton,  when  they  should  come  within  the  jurisdiction  of  the  Supreme  Court;  the 
Bill,  after  stating  to  the  effect  hereinbefore  stated,  charged,  that  although  the 
power  of  attorney  was  executed  to  two  only  of  the  firm  of  Walker  and  Co.,  yet  that, 
in  fact,  the  firm  were  employed  by  and  acted  as  the  general  agents  of  the  Appellant 
during  his  absence,  and  that  they  made  no  distinction  as  to  their  agency;  and  the 
whole  course  of  their  dealings  on  behalf  of  the  Appellant,  whether  osten-[185]- 
sibly  under  the  said  power  or  not,  was  really  as  if  the  firm  was  therein  named  ;  and 
that  the  firm  mi.xed  up  their  receipts  on  behalf  of  the  Appellant  with  the  receipts 
under  the  power,  in  such  a  manner  as  to  annul  any  distinction  between  their  act? 
and  the  acts  of  the  two  members  of  the  firm,  who  were  named  in  the  power  of 
attorney.  And  the  bill  further  charged,  that  the  real  nature  of  the  aforesaid 
transaction  between  the  Appellant  and  Walker  and  Co.  was,  and  that  it  was  the 
true  intent  and  meaning  of  the  parties  thereto,  tliat  Walker  and  Co.  were,  by  the 
specific  appropriation  of  the  herd  of  cattle,  to  have  the  promissory  notes,  wiwm 
mature,  met;  and  that  they  were  trustees  for- the  benefit  of  the  makers  of  the  notes, 
to  sell  the  herd,  or  so  much  thereof  as  was  necessary  to  provide  for  the  promissory 
notes;  and  that,  in  fact,  the  Appellant  and  William  Hampden  Dutton  surrendered 
and  gave  up  to  Walker  and  Co.,  as  such  trustees,  the  absolute  and  unfettered  dis- 
posal of  the  herd,  and  full  power  to  receive  the  proceeds  thereof,  and  relinquish  to 
them  all  right  and  title  to  interfere  therein,  until  such  trust  was  satisfied,  and  the 
promissory  notes  paid.  And  it  was  furt}^cr  charged,  that  it  was  not  until  they  had 
accepted  such  trust,  and  the  cattle  had  been  delivered  and  placed  at  their  disposal, 
that  Walker  and  Co.  were  authorized  to  hand  over  the  said  promissory-  notes  to 
the  vendor  ;  and  that  the  trust,  power  or  authority  of  Walker  and  Co.  to  sell  and 
dispose  of  the  cattle  was  amply  sufficient,  and  that  it  was  accepted  and  taken  by 
them  as  sufficient,  without  any  subsequent  request  for  further  power  ;  and  the  bill 
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further  charged  to  the  effect,  that  it  was  the  duty  of  Walker  and  Co.,  not  only 
under  the  terms  of  the  arrangement,  hut  also  on  the  footing  of  tlieir  i)eing  the 
agents  nominated  by  [186]  tiie  Appellant,  during  his  absence  from  Sydney,  to  look 
after  and  protect  his  interests,  and  to  take  all  such  active  steps  and  measures  as 
were  necessary  for  that  purpose,  and  to  prevent  any  loss  accruing  to  the  Appellant, 
and  especially  to  give  the  necessary  directions  to  J.  M.  Darlot,  how  he  was  to  dis- 
pose of  tlie  cattle,  and  to  remit  them  the  proceeds,  as  they  undertook  and  agreed  to 
do;  and  that  if  they  had  given  such  instructions,  ample  funds  would  have  been  pro- 
vided in  good  time  to  meet  the  promissory  notes.  And  the  bill  further  charged,  that 
Walker  and  Co.  had  fraudulently  neglected  their  duty,  and  suffered  Dutton  and 
Darlot  to  make  away  with  the  cattle  and  the  proceeds.  And  the  bill  further  charged, 
that  Walker  and  Co.  W'ere  positively  and  wilfully  negligent  in  the  discharge  of  their 
duty  as  such  trustees,  and  as  the  agents  of  the  Appellant,  in  respect  of  the  sale  of 
the  herd  of  cattle,  and  that,  by  reason  thereof,  the  funds  so  specifically  appropriated 
for  payment  of  the  promissory  notes  had  become  wasted,  and  wholly  lost  to  the 
Appellant;  and  that,  as  between  the  Appellant  and  Walker  and  Co.,  the  loss  ought 
to  be  borne  by  them.  And  the  bill  prayed  that  Walker  and  Co.  might  be  decreed 
to  account  with  the  Appellant  for  all  monies,  and  other  effects,  of  or  belonging  to 
the  Appellant  or  his  estate,  received  by  them,  or  in  their  custody,  possession,  or 
power,  and  for  or  in  respect  of  their  dealings,  transactions,  and  intromissions 
therewith,  or  in  respect  thereof ;  and  that  in  taking  such  accounts,  Walker  and  Co. 
might  be  debited,  not  only  with  their  actual  receipts,  but  with  all  monies,  goods, 
chattels,  and  effects  which,  but  for  their  own  wilful  default  or  neglect,  they  could 
or  might  have  received  ;  and  that  in  taking  such  accounts,  it  might  be  declared  that 
Walker  and  Co.  were  not  entitled  to  debit  the  [187]  Appellant  with  payments,  if  any 
made  by  them,  for,  or  on  account  of,  the  said  two  promissory  notes ;  and  that  Walker 
and  Co.  might  be  restrained  from  issuing  or  levying  execution  upon  the  judgment 
obtained  upon  the  jiromissory  notes  so  endorsed  by  them  ;  and  from  further  pro- 
ceedings in  or  under  the  action  at  law,  against  the  Apj^ellant,  his  lands,  goods, 
chattels,  or  effects,  for  the  recovery  of  the  amount  of  the  notes  and  judgment,  and 
that  such  execution  might  be  perpetually  stayed  as  against  the  Appellant;  and 
that  Walker  and  Co.  might  be  decreed  to  make  good  to  the  Appellant  all  such  losses 
as  had  occurred  by  or  through  their  own  wilful  neglect  or  default;  and  that  they 
might  he  decreed  to  pay  over  the  amount  thereof  to  the  Appellant,  together  with  the 
balance  which  might  be  found  due  to  him  on  the  taking  of  the  accounts,  without  any 
deduction,  on  account,  or  for  or  in  respect  of  their  endorsement  of  the  two  pro- 
missory notes,  or  the  judgment  obtained  thereon;  and  that  all  necessary  directions 
might  be  given,  and  accounts  taken,  and  inquiries  made,  for  eft'ectuating  the  several 
purposes  aforesaid,  as  the  Court  should  think  fit,  and  for  further  and  general  relief. 
The  Respondents,  Thomas  Walker  and  Archibald  Walker,  put  in  their  answer 
to  the  bill,  and  thereby  stated,  that  the  Appellant  being,  in  the  month  of  March 
1840,  on  the  point  of  departing  for  England,  did,  by  deed  poll,  under  his  hand 
and  seal,  authorise  and  confirm  Thomas  Walker  and  Arcliibald  Walker,  and  not  the 
firm  of  Walker  and  Co.,  to  act  for  him  during  his  absence  from  the  Colony,  in  the 
manner  in  the  deed  poll  provided  ;  and  they  admitted  that  they  were  then,  and  still 
were,  with  William  Walker,  trading  under  the  firm  of  Walker  and  Co.,  but  they 
[188]  stated  that  William  Walker  had  nothing  to  do  with  the  deed  poll.  And  they 
denied  that  the  Appellant,  and  Dutton,  did,  upon  the  receipt  of  the  Respondents' 
assent,  of  the  12th  of  March  1840,  sign  or  deliver  an  assignment  or  transfer  of  the 
herd  of  cattle;  but  that  Dutton  and  the  Appellant,  by  the  letter  of  the  same  date, 
purported  to  make  over  to  them,  for  their  security,  a  herd  consisting  of  1400  head, 
exclusive  of  about  300  calves;  but  the  Respondents  insisted  that  the  cattle  were  not 
placed  in  the  disposal  of  the  firm  of  Walker  and  Co. ;  and  further,  that  at  the  times 
when  the  letters  were  written,  the  Appellant,  and  Dutton,  were  not  in  possession 
of  the  herd.  And  they  further  denied  that  it  was  agreed  that  they  should  have  the 
entire  control  of  the  cattle,  or  should  send  the  proper  or  requisite  directions  to 
Darlot,  for  sale  of  the  herd  of  cattle,  or  such  part  thereof  as  it  might  be  necessary 
to  sell  for  the  purpose  of  covering  their  endorsements,  or  that  they  had  any  power 
to  sell  the  herd,  or  any  part  thereof,  or  that  it  was  in  any  way  understood  or  agreed, 
between  the  Aj)pellant  and   Walker   and   Co.,  that  the   cattle   were  to   furnish  the 
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luonies  to  meet  the  promissory  notes,  iuusmuch  as  the  cuttle  were  merely  to  form  a 
collateral  security  to  Walker  and  Co.  ;  and  they  denied  tliat  it  was  the  duty  of  tiie 
firm  of  Walker  and  Co.  to  have  .sold  the  lierd  of  cattle  to  meet  the  promissory  notes. 
And  thoy  admitted  that  Walker  and  Co.  did  not  give  any  instructions  to  Darlot, 
or  any  one  else,  respectiTig  the  disjjosal  of  the  cattle,  and  tiiat  they  did  not  direct 
anything  whatever  to  he  done  with  the  cattle,  for  the  purpose  of  providing  for  the 
payment  of  the  promissory  notes. 

The  Appellant  replied,  and  I  lie  cause  being  at  issue,  came  on  for  hearing  before 
Sir  James  Dowling,  the  [189]  C'iiicf  Justice  of  the  Supreme  Court,  on  the  5tli,  7tli, 
and  yth  days  of  Decemlier  liS4.i,  and  l)y  I  lie  decree  thereupon  made,  liearing  date  tlio 
l()tli  of  L)ecenil)er  18-13,  it  was  declared,  that  Thomas  Walker,  Arcliibald  Walker, 
and  William  Walker,  were,  under  and  l)y  virtue  of  the  agreement  and  assignment, 
in  tiie  pleadings  mentioned,  trustees  of  the  herd  of  cattle  tliereby  assigned  for  the 
Plaintiff,  John  Thomas  Edward  Flint,  and  the  Defendant,  William  Hampden  Button, 
upon  tru.st  for  the  sale  tliereof  ;  and  it  was  ordered  and  decreed  that  it  should  l)e 
referred  to  the  Master,  to  take  an  account  of  all  .sums  of  money  received  by  tlie 
Defendants,  Thomas  Walker,  Archibald  Walker,  and  William  Walker,  or  either  of 
tliem,  for  or  in  respect  of  the  herd  of  cattle,  or  which  might  have  been  received  by 
them,  or  either  of  them,  but  for  their  or  eitlier  of  their  wilful  neglect  or  default  ; 
and  it  was  ordered,  tliat  an  injunction  should  be  awarded,  to  restrain  the  De- 
fendants, Thomas  Wallcer,  Archibald  Walker,  and  William  Walker,  from  taking 
out  execution,  or  otherwise  proceeding  in  tlieir  action  against  the  Plaintiff. 

The  Respondents  appealed  to  tlie  full  Court,  consisting  of  the  Chief  Justice, 
and  Mr.  Justice  Burton,  and  Mr.  Justice  Stephen,  the  other  Judges  of  the  Supreme 
Court.  The  cause  was  heard  liefore  them,  on  the  27tii,  29th,  and  30th  days  of 
January,  and  the  1st,  2nd,  6th,  8th,  !)tli,  12th,  13th,  and  15th  days  of  February 
184-1:  when  it  was.  ordered  that  the  Decree,  made  by  the  Chief  Justice,  should  be 
reversed,  and  instead  thereof,  that  the  Appellants'  bill  should  be  dismissed  out  of 
Court,  without  costs. 

The  reasons  given  by  the  Judges  in  their  judgment  for  the  reversal  of  the  Decre^ 
were,  first,  that  the  [190]  paper  writing  relied  upon,  as  creating  a  trust,  really 
amounted  to  no  more  than  a  collateral  security,  to  he  enforced  at  the  option  of  the 
Respondents ;  and,  secondly,  because,  supposing  it  to  be  a  trust  accepted  by 
Archibald  Wallier,  liis  partners  were  not  liound  by  it,  nor  answerable  for  his  acts 
or  defaults. 

The  Chief  Justice  dift'ered  in  opinion  with  tiie  other  Judges,  on  the  first  point, 
but  agreed  witli  tliem  upon  tlie  second. 

The  Appellant  then  presented  a  Petition  to  Her  Majesty  in  Council,  praying  for 
leave  to  appeal  from  the  last-mentioned  Decree  of  the  Supreme  Court.  Tlie  Petition, 
after  reciting  the  proceedings  in  tlie  cause,  set  forth,  that  by  the  9th  of  Geo.  IV., 
cap.  83,  it  was  enacted  that  it  should  and  might  be  lawful  for  His  Majesty,  by  Charter 
or  Letters  Patent,  or  by  any  Order  or  Orders  of  His  Majesty  in  Council,  to  allow 
any  person  or  persons  feeling  aggrieved  by  any  judgment,  decree,  order  or  sentence 
of  the  said  Supreme  Court  of  New  South  Wales,  to  appeal  therefrom  to  His 
Majesty  in  Council,  in  such  manner,  within  such  time,  and  subject  to  such  rules 
and  regulations  as  His  Majesty,  by  any  such  Charter,  or  Letters  Patent, 
or  Order  or  Orders  in  Council,  should  appoint  or  prescribe.  That  there 
was  no  Court  of  Error,  or  Appeal,  in  the  Colony  from  the  decisions 
of  the  supreme  Court  either  at  law  or  in  equity.  That  no  mode  of  appealing,  or 
of  entertaining  petitions  for  leave  to  appeal  from  such  decisions,  to  Her  Majesty 
in  Council,  had  been  prescribed  liy  any  Cliarter  or  Letters  Patent,  or  by  any  such 
Order  or  Orders  in  Council,  or  by  the  Charter  of  Justice  of  the  Colony,  or  by  any 
Imperial  or  Local  Statute,  or  by  the  rules  or  practice  of  the  Supreme  Court,  or  by 
any  Royal  instuctions  to  the  [191]  Governor  of  the  Colony ;  and  that  the  Judges 
of  the  Supreme  Court  had  expressed  their  opinion  that  they  had  no  jurisdiction  to 
entertain  Petitions  for  leave  to  appeal  from  the  decisions  of  tliat  Court,  to  Her 
Majesty  in  Council,  and  that  they  had  no  power  to  witliold  or  grant  such  leave. 
Tliat  by  the  7th  and  8th  Vict.,  c.  69,  it  was  enacted  tliat  it  sliould  l)e  competent  to 
Her  Majesty,  by  an  Order  or  Orders,  to  be  from  time  to  time  for  that  purpose 
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made,  with  the  advice  of  her  Privy  Council,  to  provide  for  the  admission  of  any 
appeal  or  appeals  to  Her  Majisty  in  Council,  from  any  judgments,  sentences, 
decrees,  or  orders  of  any  Court  of  Justice  within  any  British  Colony  or  possession 
abroad,  although  such  Court  sliould  not  be  a  Court  of  Error,  or  Court  of  Appeal, 
within  such  Colony  or  possession,  and  also  to  make  provision  for  instituting  any 
such  appeals,  and  for  carrying  into  effect  sucli  decisions  or  sentences  as  should  1)e 
pronounced  thereon.  And  that  any  such  Order  as  aforesaid  might  be  either  general, 
and  extending  to  all  appeals  to  be  brought  from  any  such  Court  of  Justice  as 
aforesaid,  or  special,  and  extending  only  to  any  appeal  to  be  brought,  in  any  par- 
ticular case.  That  no  such  general  Order  or  Orders  in  Council,  for  the  admission 
of  appeals,  had  Ijeen  made  under  the  above  Act. 

Mr.  Cooper,  Q.C.,  and  Mr.  Speed,  in  support  of  the  Petition  (July  18, 
1845  *). — This  is  the  first  application  to  appeal  from  a  decision  of  the  Supreme 
Court  in  New  South  Wales,  since  the  institution  of  that  Court,  in  the  Colony. 
The  present  [192]  application  is  made  under  peculiar  circumstances :  the  Judges 
of  the  Supreme  Court  have  held  that  they  have  no  power  to  grant  an  appeal. — 
[Lord  Brougham  :  Is  there  any  mode  of  applying  in  the  Colony  for  leave  to  appeal  1] 
— The  right  of  appeal  to  Her  Majesty  in  Council  was  originally  given  by  the  4th 
Geo.  IV.,  c.  96,  and  the  Charter  of  Justice  of  182-3.  The  appeal,  however,  was  not 
from  the  Judgment  or  Decree  of  the  Supreme  Court,  but  from  the  Judgment  or 
Decree  of  the  Court  of  Appeals  ;  an  intermediate  tribunal,  composed  of  the  Governor 
and  Chief  Justice.  The  Court  of  Appeals  was  created  by  the  Statute,  4th  Geo. 
IV.,  c.  96,  s.  15,  and  established  by  the  Charter  of  Justice  of  13th  of  October  1823. 
The  4th  Geo.  IV.,  c.  96,  having  expired,  the  9th  Geo.  IV.,  c.  83,  was  passed,  to  provide 
for  the  administration  of  justice  in  New  South  Wales.  No  mention  is  made  in  that 
Statute,  of  the  Court  of  Appeals,  but  the  Supreme  Court,  as  established  under  the 
Charter  of  1823,  is  expressly  continued,  until  His  Majesty  should  grant  a  new 
Charter,  which  the  Act  empowers  him  to  do ;  and  there  is  express  provision  in 
section  16,  for  the  allowance  in  such  Charter,  of  Appeals  to  His  Majesty  in  Council, 
from  the  Supreme  Court.  No  Charter  or  Order  in  Council  has  been  issued  in 
pursuance  of  this  power,  and  the  result  is,  that  the  Judges  in  New  South  Wales  hold, 
that  as  the  Appeal  from  the  Supreme  Court  was  to  the  Court  of  Appeals,  they  have 
only  power  to  grant  leave  to  Appeal  to  that  Court,  which  being  abrogated,  and  no 
fresh  authority  conferred  on  the  Supreme  Court,  they  as  Judges  of  the  Supreme 
Coui-t  have  no  authority  to  grant  an  Appeal.  The  grievous  hardship  of  such  a 
state  of  things,  even  if  the  Judges  are  in  Error,  in  tlieir  construction  of  the  Charter 
and  Acts  of  Parlia-[193]-ment,  is  too  obvious  to  require  argument.  We,  therefore, 
apply  for  liberty  to  appeal,  under  the  recent  Act,  7  and  8  Vict.,  c.  69,  which  authorizes 
Her  Majesty  to  admit  an  appeal  from  any  judgment,  decree  or  sentence  of  any 
Court  of  Justice  from  any  British  Colony,  although  there  may  not  be  a  Court  of 
Error  or  of  Appeal  in  such  Colony. 

Mr.  Wood,  Q.C.,  contra. — Although  the  9th  Geo.  IV.,  c.  83,  abolished  the  Court 
of  Appeals,  still  it  does  not  in  express  terms  take  away  the  right  of  appeal  given 
by  the  4th  Geo.  IV.,  c.  96,  and  provided  for  in  the  Charter  of  1823.  It  must,  there- 
fore, be  considered  to  be  still  in  operation.  If  the  Petitioner  applies  to  be  let  in 
as  an  indulgence,  his  Petition  ought  not  to  be  granted,  under  the  circumstances 
of  the  case.  There  has  been  great  laches  in  not  applying  before.  The  allegations 
of  tlie  Petition  are  not  verified  by  affidavit. 

Lord  Bi'ougham. — It  would  operate  as  a  very  great  grievance,  if  no  appeal 
is  given  to  parties  in  the  Colony  of  New  South  Wales.  There  is,  however,  a  discretion 
vested  in  us  under  the  recent  Act  of  Parliament  [7  and  8  Vict.  69],  to  recommend 
an  appeal,  and  we  think  that  this  is  a  case  for  the  exercise  of  that  discretion.  We 
think  that  the  appeal  ought  to  be  allowed,  upon  the  Petitioner  filing  an  affidavit, 
verifying  the  facts  which  are  stated  in  the  Petition,  and  giving  security  for  costs, 
and  lodging  the  Petition    of  Appeal  within  one  month  after  the  arrival  of  the 

*  Present:  The  Lord  President  [Lord  Wharncliffe],  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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transcript.  This  wo  shall  recommend  to  Her  Majesty,  under  our  >xeneral  jui-isdic- 
tioii. 

[194]  An  Order  in  Council,  having  been  approved  of  by  Iler  Majesty  to  this 
efi'ect,  and  an  affidavit  made  by  the  Ajiiiellant  in  pursuance  thereof,  verifying  the 
statements  contained  in  the  Petition,  the  appeal  now  came  on  for  argument. 

Mr.  Cooper,  (^I.C,  and  Mr.  Speed,  for  the  Appellant. — There  are  two  points 
for  consideration.  First.  The  Appellant  is  entitled  to  a  general  account  against 
Walker  and  Co.,  as  agents.  Secondly.  The  letters  and  the  transaction  relative 
to  the  cattle  amount  to  an  equitable  assignment  of  the  cattle  to  Walker  and  Co., 
and  they  were  bound  to  see  that  the  cattle  were  sold,  to  meet  the  ])romissory  notes 
as  they  became  due.  These  questions  are  quite  distinct  and  iiide[)endent  of  each 
other.  Upon  the  first  point,  it  is  a  common  practice  to  address  a  power  of  attorney 
to  two  members  only  of  a  firm  ;  and  if  the  transaction  be  such  that  a  profit  arises  to 
the  firm,  and  it  is  placed  to  their  account,  it  will  be  considered  by  a  Court  of  Equity 
as  a  partnership  transaction,  and  all  the  members  of  the  firm  being  equally  benefited 
therelw,  will  he  held  equally  lialde.  Tlie  present  is  a  transaction  of  that  descrip- 
tion. Irrespective  of  the  trust  created  by  the  letters  of  the  9th  and  ]'2th  of  Marcii 
l^tO,  it  was  the  duty  of  the  Respondents  as  the  general  agents  of  the  Appellant, 
acting  under  the  power  of  Attorney,  during  his  alssence  from  the  Colony,  to  have 
given  directions  for  the  disposal  of  the  cattle,  and  to  receive  and  apply  the  proceeds 
in  payuient  of  the  promissory  notes.  They  wilfully  neglected  and  omitted  to  give 
instructions  to  Darlot  for  the  disposal  of  the  cattle.  We  are,  therefore,  clearly 
entitled  on  [195]  this  ground,  to  an  account  against  the  firm  of  Walker  and  Co.,  as  the 
general  agents  of  the  Appellant.  To  entitle  him  to  a  Decree  for  such  an  account 
as  is  sougiit  by  the  pleadings,  it  is  only  necessary  to  show  that,  as  such  agents, 
Walker  and  Co.  were  guilty  of  negligence.  Caffrey  v.  Darhy  (6  Ves.  488),  Story 
on  Bailments,  s.  2.31-2-3. 

The  second  point  was  in  truth  the  only  questicni  in  dispute  in  the  Court  lielow. 
Now  although  there  was  no  legal  assignment  of  the  herd  of  cattle  at  law,  yet  in 
equity,  the  letters  of  the  9th  and  12th  of  Marcli  amounted  to  an  equitable  assignment 
of  a  chose  in  action.  To  effect  such  assignment,  it  is  only  necessary  that  the  intent 
should  appear.  Massey  v.  Banner  (1  Jae.  and  Wal.  241),  Tlie  AHoniey-General  v. 
The  Corporation  of  Leicester  (7  Beav.  176),  Bertram  v.  Godfray  (1  Knapp's  P.C.  Cases, 
381).  The  object  of  these  letters  was,  tliat  Darlot  should  hold  the  cattle,  whicli 
was  assigned  to,  and  placed  at  the  unreserved  disposal  of,  the  Respondents.  Tliey 
say,  that  they  never  acquired  the  control  over  the  cattle,  and  that  the  effect  of  tlie 
transaction  was  only  to  give  a  collateral  security  which  they  might  use,  if  they 
thought  fit.  We  submit,  however,  that  these  letters  created  a  trust,  and  amounted 
to  an  equitable  assignment ;  making  the  Respondents  trustees.  As  such,  it  was 
their  duty  to  have  given  instructions  to  Darlot,  how  tO'  dispose  of  the  herd,  and  to 
remit  the  proceeds  to  the  Respondents;  to  enable  them  to  provide  for  the  bills  they 
had  endorsed,  before  they  became  due.  Supposing  that,  before  the  letter  of  the 
12th  of  March  was  communicated  to  Darlot,  Flint  and  Dutton  had  become  bankrupts, 
the  legal  estate  in  the  cattle  would  Vie  in  their  assignees,  but  the  equitable  estate 
would  be  in  Walker  and  Co.  [196]  Burn  v.  Carvalho  (4  Myl.  and  Cr.  690).  Lord 
Cottenham,  in  that  case,  expressly  determined  this  point.  No  distinction  exists 
between  that  case  and  the  present,  except  tliat  the  goods  eventually  reached  Burn 
and  Co.  No  further  act  on  the  part  of  the  Appellant  and  Dutton  was  necessary, 
to  give  effect  to  the  assignment  in  equity.  The  effect  of  the  transaction  might  be 
open  to  this  objection,  that  if  upon  the  letter  of  the  12th  March  beng  presented  to 
Darlot,  and  he  refused  to  make  over  the  cattle  or  acknowledge  the  assignment,  the 
assignment  would  have  been  incomplete;  but  it  is  nowhere  asserted  that  such 
application  was  ever  made  to  Darlot. — [Lord  Langdale:  Your  position  is,  that 
Darlot's  possession  of  the  cattle  was  the  possession  of  Walker  and  Co.,  that  Darlot 
was  their  agent,  and  tliat  they  liad  control  over  him?] — Yes:  Walker  and  Co.  were 
in  possession  of  the  cattle  by  Darlot.  as  their  agent.  We  submit  that,  at  all  events, 
we  ai-e  entitled  to  a  Decree  for  account,  upon  tlie  general  pleadings,  against  Walker 
and  Co.,  although  this  account  has  not  been  asked  for  in  the  Court  below. 

Mr.  Wood,  t^.C,  and  Mr.  Cole,  for  the  Respondents. — The  account  now  asked 
for  against  Walker  and  Co.,  as  general  agents  of  Flint,  cannot  be  granted.     It  is 
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not  sought  for  by  the  Bill,  nor  was  it  ever  asked  for,  in  the  Court  below.  Tlie 
Appellant  never  presented  a  cross  Appeal  from  the  first  Decree. — [Lord 
Campbell :  It  is  not  necessary  to  argue  that  point :  you  will  apply 
your  argument  to  the  second  question.]  —  The  only  question,  then,  that  is 
open  to  them,  is  the  special  case  of  trust.  The  letters  of  the  [197]  9th  and 
12th  of  March  were  respectively  meant,  and  intended,  merely  as  an  equitable 
security,  to  the  firm  of  Walker  and  Co.,  for  their  own  protection  and  exclusive 
benefit,  as  sureties  and  endorsers  of  the  promissory  notes  for  the  Appellant  and 
Button,  and  the  same  were  not  intended  to  have  the  effect,  and  did  not  in  fact  have 
the  effect,  of  making  the  firm  either  trustees,  or  mortgagees  in  possession,  of  the 
herd  of  cattle,  or  any  part  thereof,  or  accountable  in  any  such  character  to  the 
Appellant.  The  letter  of  the  12th  of  March  made  over  the  herd  of  cattle  as  a 
security,  and  the  sound  construction  and  intention  of  this  document  Was,  that,  in 
case  of  default,  we  might  show  some  security  in  the  shape  of  a  mortgage,  the 
mortgagor  remaining  in  possession.  The  case  of  Burn  v.  Carvalho  [4  My.  and  Cr. 
690],  cited  by  the  Appellant,  does  not  apply  to  this  case ;  there,  Rigo  assented  to 
the  assignment,  and  actually  handed  over  the  property.  Suppose,  that,  by  Flint 
and  Button  writing  a  letter  to  Barlot,  the  assignment  to  Walker  and  Co.  would 
have  been  complete;  here  no  letter  was  written  to  Barlot,  and  if  there  had  been, 
it  would  have  been  different  from  Burn  v.  Carvalho,  for  Barlot  was  a  part  owner. 
How  could  we  have  compelled  Barlot  to  hand  over  the  cattle?  The  herd  was  handed 
over  to  him  by  Jobbins,  to  manage  and  dispose  of  for  the  benefit  of  himself  and  his 
co-partners  or  co-adventurers.  There  is  no  evidence  that  he  ever  knew  tliat  there 
was  such  an  agreement ;  how,  then,  could  he  be  the  agent  of  Walker  and  Co.  1 
Mr.  Cooper,  in  reply. 

Lord  Campbell  (Bee.  10,  1847). — Upon  this  Appeal,  the  question  is,  whether  the 
Appellant  is  entitled  to  a  Becree,  for  an  account  of  the  [198]  sums  of  money  received 
by  the  Respondents,  or  which,  but  for  their  wilful  neglect  or  default,  might  have 
been  received  by  them,  in  respect  of  the  herd  of  cattle,  in  the  pleadings  mentioned. 

This,  the  Counsel  for  the  Appellant  admit,  depends  upon  whether  the  Respondents 
are  to  be  considered  as  having  been  in  possession  of  the  cattle  as  mortgagees,  or 
under  an  equitable  assignment.  The  vague  and  artificial  mode  of  treating  the  case 
in  the  Court  below,  as  to  "  whether  the  Respondents  were  trustees  of  the  cattle," 
was  properly  abandoned. 

Although  the  hearing  of  the  case  before  the  Supreme  Court  in  New  South  Wales 
lasted  eleven  days,  it  appears  to  us  to  lie  in  a  very  narrow  compass,  and  to  depend 
entirely  upon  a  few  very  short  documents. 

Let  us  first  look  at  the  letter  of  William  Button  and  the  Appellant,  dated 
9th  of  March  1810  {ante  [5  Moo.  P.C],  p.  181).  [His  Lordship  read  it.]  Then 
comes  tlie  answer  of  the  Respondents,  addressed  to  William  Button  and  the  Appellant, 
dated  12th  March  {ante  [5  Moo.  P.C],  p.  182).     [His  Lordship  read  it.] 

Mow,  stopping  here,  it  is  not  contended  that  the  possession  of  the  cattle  was 
to  be  transferred  to  the  Respondents.  Hitherto  the  transaction  is  merely  of  this 
nature.  The  Appellant,  William  Button,  Frederick  Button,  and  Barlot,  were 
the  purchasers  jointly  of  the  herd  of  cattle,  in  certain  shares,  from  Jobbins. 
William  Button  and  the  Appellant  were  to  give,  in  payment  of  the  cattle,  two 
promissory  notes,  one  for  £3300,  due  13th  April  1811,  and  the  other  for  £3600, 
due  13th  April  1812.  These  notes  were  to  be  made  payable  to  the  Respondents, 
and  to  be  endorsed  by  them.  The  Respondents  thus  guaranteed  the  payment  for 
the  cattle,  for  which  they  were  to  receive  a  conunission  of  two  and  [199]  a  half 
per  cent.,  and,  as  a  security,  they  were  to  be  entitled  to  the  disposal  of  the  cattle; 
which,  however,  were  to  remain  in  the  possession  of  Darlot,  one  of  the  joint  owners, 
who  was  to  receive  instructions  from  William  Button  and  the  Appellant,  to  remit 
the  proceeds  of  the  sales  of  the  cattle  to  the  Respondents.  As  yet  there  is  no  pretence 
for  saying  that  the  possession  of  Barlot  was  their  ])ossession. 

The  whole  reliance  is  placed  on  the  subsequent  letter,  also  of  the  12th  of  March, 
of  William  Button  and  tlie  Appellant  to  the  Respondents  {ante  [5  Moo.  P.C],  182). 
[His  Lordship  read  it.] 

To  give  any  effect  to  this  letter,  it  is  assumed  (I  think  quite  gratuitously)  that 
in  the  meantime  Frederick  Button  and  Barlot  had  parted  with  all  their  interest 
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ill  the  adventure.  It  would  have  been  strange  if  there  had  been  sueh  a  new  arrange- 
ment, for  this  letter  was  written  on  the  12th  of  March,  the  very  same  day  on  which 
the  Respondents  had  agreed  to  the  former  arrangement.  The  only  material  fact 
suggested,  from  which  the  inference  is  to  be  drawn  that  Frederick  Button  and 
Darlot  had  given  up  their  shares  in  the  adventure,  is,  tiiat  William  Button  and 
the  ApjicUant  alone  were  makers  of  the  jiromissory  notes  given  in  payment ;  but 
it  was  previously  settled  that  the  promissory  notes  should  be  in  this  form,  when 
Frederick  Button  and  Barlot  were  certainly  jointly  concerned  in  the  adventure. 

Tlie  only  way  in  which  it  is  contended  that  the  Resi)oiidents  were  in  possession 
of  the  cattle  was,  that  the  cattle  were  delivered  to  Darlot,  and  that  Barlot  held  them 
as  the  agent  of  tlie  Respondents.  But  Barlot  must  be  taken  to  have  still  continued 
an  owner  of  the  cattle,  and  he  was  to  hold  them  as  before  ;  there  being  no  authority- 
vested  in  the  Respondents,  [200]  except  to  give  instructions  to  Darlot,  to  dispose 
of  the  cattle,  and  to  remit  the  proceed.s  as  a  security  for  the  liability,  which  the  Re- 
spondents incurred  by  endorsing  the  notes.  I  do  not  think  that  this  last  letter 
materially  alters  the  rights  or  liabilities  of  the  parties.  There  is  no  new  con- 
sideration moving  to  the  Respondents.  The  commission  which  they  were  to  receive 
remains  the  same,  and  their  security  is  not  improved. 

There  is  nothing,  therefore,  to  show  that  Barlot  ever  held  the  cattle  as  the  agent 
for  the  Resjiondents.  The  Respondents  could  not  have  taken  the  cattle  from  Barlot ; 
and  the}''  never  possessed  authority  to  do  more  than  to  give  Darlot  directions  to 
dispose  of  them. 

Great  reliance  was  placed  upon  tiic  case  of  Burn  v.  Carvalho  (4  Myl.  and  Cr. 
690),  Ijut  that  case  merely  turned  on  the  doctrine,  that  an  undertaking  to  pay  a 
debt  out  of  a  particular  fund  is  an  equitable  assignment,  and  does  not  at  all  establish 
the  doctrine,  that  when  there  is  an  e(]uitable  assignment  of  funds  in  the  hands  of  a 
third  person,  he  thereby  becomes  the  agent  of  the  party  to  whom  the  assignment  is 
made. 

In  no  point  of  view  can  Barlot  be  considered  the  agent  of  the  Respondents,  and 
the  Respondents  never  actually,  or  constructively,  were  in  possession  of  the  cattle. 
If  they  were  guilty  of  any  default,  therefore,  the  remedy  against  them  is  by  an 
action  at  law,  and  the  bill  seeking  an  account  of  the  sale  of  the  cattle  cannot  be 
sustained. 

But  we  are  pressed  by  the  alleged  right  of  the  Appellant,  to  a  decree,  for  a 
general  account,  of  the  dealings  between  the  Appellant  and  Respondents.  The 
Ri-'Spondents"  Counsel's  objection,  that  no  such  account  is  given  by  the  original  decree 
of  the  Chief  Justice,  of  the  16th  of  Becember  1843,  is  not  conclusive,  [201]  for 
what  is  called  the  Appeal  from  the  Chief  Justice  to  the  whole  Court,  seems  to  be  only 
in  the  nature  of  a  re-hearing.  But  neither  before  the  Chief  Justice,  nor  before  the 
full  Court,  was  a  general  account  ever  asked,  and  the  only  matter  really  in  contro- 
versy, was  the  liability  of  the  Respondents  to  account  to  the  Appellant  for  the 
sale  of  the  cattle.  This  being  decided  against  the  Appellant,  their  Lordships  are 
of  opinion,  that  the  Appellant  is  not  entitled  now,  before  this  Court,  for  the  first 
time,  to  ask  a  decree  for  a  general  account.  Their  Lordships  will,  therefore, 
advise  Her  Majesty,  that  the  decree,  dismissing  the  Bill,  should  be  affirmed,  with  the 
costs  of  this  AppeaL 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  3.  Leave  to  ajjpe.nl ;  tit. 
MORTGAGE,  F.  Manaoeiient  and  Account,  2.  Mortgafjee  in  possession,  a. 
who  is.  S.C.  12  Jur.  1.  On  point  (i.)  as  to  equitable  a.ssignment,  see  BeU  v. 
Lotiflon  and  North-Western  Ry.  Co.  1852,  15  Beav.  548  ;  Thayer  v.  Lwter,  1861, 
30  L.J.Ch.  427;  In  re  Foster,  1873,  Ir.  R.  7  Eq.  294;  and  notes  to  Ryall  v. 
Roirles,  1747-1750  (1  Ves.  senr.  348),  in  1  Wh.  and  T.  L.  C.  7th  Ed.  102  ;  (ii.)  as  to 
appeals,  see  Bank  of  Australasia  v.  Breillat,  1847,  6  Moo.  P.C.  at  pp.  168-9; 
Bute  (Marchioness  of)  v.  Uason,  1849,  7  Moo.  P.C.  at  p.  13;  Ex  parte  Kensing- 
ton, 1863,  15  Moo.  P.C.  209;  Commonwealth  of  Australia  Constitution  Act 
1900  (63  and  64  Vict.  c.  12),  ss.  6,  9  (The  Constitution,  chap,  iii.,  clauses  73,  74), 
and  O.  in  C.  of  13th  Nov.  1850  (Stat.  R.  and  0.  Rev.  iv.  347);  also,  as  to 
special  leave  in  civil  cases,  note  to  Retenieyer  v.  OhermuUer,  1837,  2  Moo.  P.C. 
at  p.  125.] 
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ON  APPEAL  FROM  THE  "JtEROGATIVE  COURT  OF  CANTERBURY. 

RALPH  BARNES,— Appellant;    GEORGE  GILES  VINCENT  and  Others,— 

Respondentia  *  [Feb.  4,  1816]. 

The  Prerogative  Court  refused  proliate  to  a  Will  of  a  feme  covert  made  in  pur- 
suance of  a  power,  because  it  was,  upon  the  face  of  it,  not  executed 
according  to  the  requisites  of  the  power.  Held,  on  appeal  by  the  Judicial 
Committee  of  the  Privy  Council,  reversing  such  sentence,  that  such  Will  was 
entitled  to  probate,  the  Ecclesiastical  Courts  having  no  jurisdiction  to  inquire 
as  to  the  due  execution  of  the  power,  but  simply  to  grant  probate,  leaving  it 
to  a  Court  of  Equity  to  determine  the  question,  of  the  due  execution  of  the 
power. 

This  was  an  Appeal  from  a  decree  of  the  Prerogative  Court  of  Can- 
terbury, pronounced  on  the  I7th  of  [202]  March  f84o,  in  a  cause  or 
business,  of  proving,  in  solemn  form  of  law,  the  Will  of  Susanna  Ireland, 
deceased  (the  wife  of  the  Very  Reverend  John  Ireland,  late  Dean  of  West- 
minister), bearing  date  the  I7th  of  February  1826,  which  purported  to  be 
made  by  virtue  and  in  pursuance  of  certain  powers  and  authorities 
given  to,  and  vested  in  her  for  that  purpose,  by  an  indenture  of  settlement  of  the 
28th  of  January  1794.  The  cause  was  promoted  by  Ralph  Barnes,  one  of  the  exe- 
cutors named  in  such  Will ;  against  George  Giles  Vincent,  and  the  Reverend  William 
Short,  the  executors,  and  also  against  Sarah  Douglas  Edwards,  Elizabeth  Calley, 
and  Susan  Soper,  the  nieces  and  residuary  legatees,  named  in  the  Will  of  the  Very 
Reverend  John  Ireland,  also  deceased,  who  would  have  been  entitled  to  her  separate 
estate  and  effects,  under  and  in  virtue  of  the  indenture  of  settlement,  in  case  she  had 
died  intestate. 

By  the  indenture  of  settlement,  (being  the  settlement  made  previously  to,  and  in 
contemplation  of,  the  marriage  of  the  deceased,  with  the  Very  Reverend  John 
Ireland,)  several  sums  of  money  and  securities  were  assigned  to,  and  became  vested 
in,  the  Reverend  Nutcombe  Nutcombe.  Clerk,  and  John  Jeffrey  Short,  upon  trust, 
after  the  solemnization  of  the  marriage,  for  the  use  of  John  Ireland,  for  life,  with 
remainder  to  the  use  of  his  wife,  for  her  life,  in  case  she  should  survive  him,  and 
after  the  decease  of  the  survivor  of  them,  upon  certain  trusts  for  the  benefit  of  their 
children,  and  in  case  there  should  be  no  children,  and  John  Ireland  should  survive 
his  wife,  then,  at  his  decease,  upon  trust  for  such  person  or  persons,  in  such  parts, 
shares,  and  proportions,  manner  and  form,  and  for  such  ends,  intents,  and  pur- 
poses, and  [203]  subject  to  such  limitations  as  Susanna  Ireland  should,  by  any 
deed,  to  be  attested  by  two  or  more  witnesses,  or  by  her  last  Will  and  Testament,  to 
be  by  her  signed  and  published  in  the  presence  of,  and  attested  by,  the  like  number 
of  witnesses,  direct  or  appoint,  and  in  default  of,  and  subject  to,  such  direction 
and  appointment,  upon  trust  for  the  absolute  use  and  benefit  of  John  Ireland,  his 
executors,  administrators,  and  assigns. 

There  were  no  children  of  the  marriuge,  and  Susanna  Ireland,  during  her 
coverture,  in  pursuance  of  the  power  so  vested  in  her,  made  and  executed  the  Will 
in  question,  bearing  date  the  I7th  of  February  1826,  which  was  signed  and  sealed, 
but  not  published,  in  presence  of  two  witnesses. 

The  Will  was  as  follows:  — 

"  After  the  death  of  the  Dean  of  Westminster,  I  bequeath  my  fortune  as  follows. 
To  my  sister  in  law,  Mrs.  Short,  of  Bickham,  one  hundred  pds.  sterling.  To  my  sister 
in  law,  Mrs.  William  Short,  one  hundred  pds.  sterling.  My  fortune  to  be  then  divided 
into  2  equal  shares,  one  share  to  be  given  into  the  hands  of  trustees  :  I  appoint  for 
this  trust,  the  Rev?:  Tho!-.  Vowler  Short,  of  Christchurch,  Oxford ;  the  Rev'.':  William 
Short,    (his  brother,)  Vicar  of    Chippenham  ;    and  Ralph    Barnes,  EsqT-.  attorney  at 

be 
law,  of  Exeter  :    this  half  of  my  fortune  is  to     ^    used  for  the  lienefit  of  my  brothers 

*  Present :  The  Lord  President  (the  Duke  of  Buccleuch),  Lord  Brougham,  Lord 
Cottenham,  Lord  Campbell,  and  the  Vice-Chancellor  Knight  Bruce. 
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George  and  Riirthi)lomo\v  Sliort.  The  principal  money  being  secured  during  their  lives 
on   goveruuient   security,    one-half  of   tlie   income   of   this   moiety  to   be   paid    to   my 

Bartholomew  li 

brother  j\  for  his  life;  the  other  half  to  be  used  for  the  bene  ^  t  of  my  i)r(jther  George 

and  his  children  ;  some  portion  of  it  to  be  allotted  to  my  [204]  brother  for  his  life,  the 
rest  to  his  children.  After  the  death  of  my  two  brothers  the  whole  to  be  allotted, 
as  the  trustees  shall  think  fit,  to  the  use  of  my  brother  George's  children.  The 
principal  money  to  be  divided  between  them,  or  the  interest  only  given  them,  whilst 
the  principal  remains  secured.  The  other  half  of  my  fortune  I  bequi'alh  to  the 
eight  persons  here  mentioned  : — Eliz.  Susanna  Short,  Frances  Short,  Francis  Baring 
Short,  Elizabeth  Hodgkinson  Short,  children  of  John  Jeffcry  Short;  Thomas 
Vowler  Short,  William  Short,  Jane  Susanna  Short,  Laura  Short,  children  of  my 
brother  William  Short.  These  eight  persons  to  have  equal  .shares  of  this  half  of 
my  fortune;  and  if  anv  of  them  die  before  the  Dean  of  Westminster,  I  desire  that 
their  share  be  divided  equally  between  such  of  the  eight  as  are  alive. 

"  I  appoint  for  executors  of  this  my  Will  the  Rev^:  Thomas  Vowler  Short,  the  Revl- 
William  Short,  (my  two  nephews,)  and  Ralph  Barnes,  Esq.,  attorney  at  law,  Exeter. 

"  Susanna  Ireland."  (L.  S.) 
"February  17th,  1826." 

&  sealed 

"  Signed  ^   in  the  presence  of 

Hump?:  Pritchett, 

Apothecary,  13,  Gt.  Queen  St.,  Westminster. 

Mary  Eames,  housekeeper  to  Mrs.  Ireland." 

The  Very  Reverend  John  Ireland  died  on  the  '2nd  of  September  1842,  having 
made  a  Will,  and  thereby  appointed  the  Respondent,  George  Giles  Vincent,  Esquire, 
and  the  Reverend  William  Short,  executors. 

The  Judge  of  the  Prerogative  Court  of  Canterbury  rejected  an  allegation,  plead- 
ing the  above  facts,  and  refused  probate  to  the  Will,  upon  the  ground  that  the  Will 
purporting  to  be  made  in  pursuance  of  a  power,  was  defectively  executed,  so  as  not 
to  comply  with  [205]  the  requisitions  of  the  power,  and  was  not  entitled  to  probate. 

From  this  Decree,  the  present  Appeal  was  brought. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  Humphry,  Q.C.,  and  Mr. 
W,  H.  Clarke,  for  the  Appellant. — This  is  a  question  of  the  due  execution  of  a  Will 
of  a  married  woman,  under  a  power.  The  power,  if  executed  by  deed,  requires 
such  deed  to  be  attested  by  two  or  more  witnesses,  or  if  executed  by  W'ill,  to  be 
signed,  published,  and  attested  by  a  like  number  of  witnesses.  The  attestation 
clause  to  the  Will,  made  in  pursuance  of  the  power,  mentions  only  signing  and  seal- 
ing.— [The  Vice-Chancellor  Knight  Bruce. — The  only  question  is,  whether  the  attesta- 
tion clause  is  sufficient.] — The  rule  upon  which  the  Court  below  proceeded,  in 
refusing  probate,  was  deduced  from  the  ease  of  Wright  v.  Wakeford  (17  Ves.  454; 
S.C.  4  Taunt.  213).  In  that  case,  sealing  and  delivery,  without  signing,  which  was 
required  by  the  power,  was  held  to  be  insufficient.  Chief  Justice  Mansfield,  how- 
ever, dissented  from  the  other  Judges.  The  cases  of  Doe  dem.  Mansfield  v.  Peach 
(2  Mau.  and  Sel.  576),  Wright  v.  Barlow  (3  Mau.  and  Sel.  512),  and  Waterman  v. 
Smith  (9  Sim.  629),  are  to  the  same  effect.  But  in  Simeon  v.  Simeon  (4  Sim.  555), 
Curteis  v.  Kenrick  (3  Mee.  and  Wei.  461),  Ward  v.  Swift  (1  Crom.  and  Mee.  171; 
S.C.  3  Tyrw.  122),  delivery  was  held  to  be  tantamount  to  publication. — [The  Vice- 
Chancellor  Knight  Bruce. — What  is  held  to  amount  to  publication  in  the  Ecclesi- 
astical Courts?  Is  declaration  of  tes-[206]-tamentary  intention  sufficient?  WTien 
does  it  appear  that  the  word,  publication,  got  into  practice  in  the  Ecclesiastical 
Courts?] — It  appears  very  early;  the  common  Condidit  always  contains  the  word. 
— [Lord  Brougham. — Publication  applies  more  to  a  deed  than  a  Will :  it  is  death 
that  pul>lishes  a  Will.] — Again,  in  Mackinley  v.  Sison  (8  Sim.  561),  the  production 
of  a  Will  to  witnesses  was  held  equivalent  to  publication.  The  cases  of  Moodie  v. 
Eeid  (7  Taunt.  355),  Stanhope  v.  Keir  (2  Sim.  and  Stu.  37),  and  Biirdett  v.  Spilsburg 

(10  Clk.  and  Fin.  340),  are  distinguishable  from  the  present. — [Lord  Brougham. 

Their  Lordships  are  of  opinion,  that  it  will  be  convenient  to  deal,  in  the  first 
instance,  with  the  question,  whether  or  not  (supposing  there  is  no  other  objection 
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to  probate,  except  that  it  is  the  Will  of  a  feme  covert)  the  Prerogative  Court  should 
grant  probate,  leaving  the  question  of  due  execution  of  the  power  open  to  a  Court 
of  construction.] — The  question  then  is  twofold:  first,  Will  or  no  Will;  and, 
secondly,  whether  it  has  been  well  executed.  Formerly  the  Ecclesiastical  Courts 
were  not  allowed  to  have  jurisdiction  over  a  Will  of  a  feme  cove>rt,  made  in  pur- 
suance of  a  power.  Shanlelow  v.  Naijlor  (1  Salk.  314),  Daniel  v.  Goodwin  (cited  2 
Sug.  on  Powers,  21,  6  edit.).  But  Courts  of  Equity  will  not  now  read  the  appoint- 
ment by  Will,  under  a  power,  by  a  feme  covert,  until  it  is  duly  proved,  as  a  proper 
Will  in  the  Spiritual  Court,  Ross  v.  Eu'er  (3  Atk.  156),  Jenkins  v.  Whitehonse  (1 
Burr.  431),  2  Sug.  on  Powers,  21;  nor  will  the  probate  preclude  the  necessity  of 
proving  the  instrument,  as  an  appointment,  upon  any  claim  under  it  in  a  Court 
of  Equity.  Rich  v.  [207]  CockeJl  (9  Ves.  396),  Wcitt  v.  Watt  (3  Ves.  244),  Cothaij  v. 
Si/denham  (2  Bro.  C.C.  391),  Dour/las  v.  Cooper  (3  Myl.  and  K.  378),  Henley  v. 
Philips  (2  Atk.  48),  TatnalJ  v.  Haiikeij  (2  Moore's  P.C.  Cases,  342).  The  temporal 
Courts  say  you  must  obtain  probate  of  a  Will  of  personalty  from  the  Spiritual 
Court,  and  the  seal  of  that  Court,  as  to  what  is  within  its  jurisdiction,  is  final  and 
conclusive.  Ross  v.  Ewer,  Rich  v.  CockeJl,  Stone  v.  Forsyth  (Douglas,  707).  If  the 
Ecclesiastical  Court,  therefore,  decides  that  the  paper  is  not  entitled  to  probate,  it 
excludes  a  Court  of  law,  or  equity,  from  looking  at  th"  power  at  all,  1  W^illiams  on 
Exors.,  p.  47  ;  but  the  admission  to  probate  of  a  Will  by  a  feme  covert  is  not  con- 
clusive of  the  due  execution  of  the  power,  1  Williams  on  Executors,  45-6.  4  Burns' 
Ecc.  Law,  65. — [Lord  Brougham. — The  Court  of  Probate  could  not  admit  a  Will 
■which,  on  the  face  of  it,  appeared  to  be  of  a  fettie  covert :  is  not  the  Court  bound  to 
look  to  see  if  she  had  the  power,  and  if  it  has  been  well  executed?] — The  Court  is 
only  to  get  rid  of  this  objection,  that  the  party  is  a  feme  cov^ert;  that  is  all  it  can 
inquire  into ;  the  Court  cannot  question  whether  the  Will  is  a  due  execution  of  the 
power;  that  is  for  a  Court  of  construction.  In  refusing  probate  to  this  Will,  thft 
Court  appears  to  have  been  guided  by  Hughes  v.  learner  (4  Hagg.  30),  which  case 
was  followed  by  Allen  v.  Bradshaw  (1  Curt.  110).  They  are  no  authorities  upon  this 
point,  they  do  not  determine  that  the  Ecclesiastical  Court  must  decide  whether  the 
power  is  well  executed  or  not.  Hiiy/ies  v.  Turner  was  not  a  ques-[208]-tion  of  due 
execution  of  a  power,  but  of  Will  or  no  Will,  which  was  within  the  exclusive  juris- 
diction of  the  Ecclesiastical  Court.  Allen  v.  Bradxhaiv  [1  Curt.  110]  followed;  there 
the  Court  refused  probate  to  a  Will  made  by  a  feme  co-vert,  because  it  was  not  exe- 
cuted according  to  the  requisites  of  the  power,  acting  under  their  supposed  juris- 
diction, as  decided  by  Hughes  v.  Turner  [4  Hagg.  30];  and  ever  since  this  latter 
case,  the  Ecclesiastical  Court  has  exercised  the  jurisdiction  t-o  decide  upon  the  due 
execution  of  a  power. — [The  Vice-Chancellor  Knight  Bruce. — WTiat  objection  would 
there  be  for  the  Ecclesiastical  Courts  to  admit  the  Will  to  probate,  saving  the  right 
to  a  Court  of  Equity  to  determine  the  due  execution  of  the  power?] — It  is  an  im- 
portant consideration,  whether  they  ought  not  to  admit  it,  if  for  the  purpose  only  of 
enabling  a  Court  of  Equity  to  adjudicate.  When  a  power  is  given  to  a  feme  covert 
to  dispose  by  Will,  to  be  executed  in  a  particular  manner,  Courts  of  Equity  have 
decided  that  it  must  be  a  proper  Will.  Ross  v.  Ewer  [3  Atk.  156].  The  question, 
then,  of  Will  or  no  Will,  is  one  for  the  Ecclesiastical  Court.  This  at  once  separates 
the  question  of  the  Will  and  the  execution  of  the  power.  No  difficulty  can  arise 
under  the  right  of  a  married  woman  to  make  a  Will  of  her  separate  estate.  In 
Tatnall  v.  Hankey  (2  Moore's  P.C.  Cases,  342),  this  Court  held  that  a  Court  of  Pro- 
bate had  jurisdiction  to  examine  into  the  execution  of  a  power,  so  far  only,  as  to 
determine  whether  the  instrument  executing  it,  was  testamentary;  and  this  agrees 
with  Watt  V.  Watt  (3  Ves.  246).  In  the  goods  of  Bir/ger  (2  Curt.  336),  Georii>-  v. 
Rielly  (2  Curt.  1),  Walters  v.  Metford  (2  Curt.  221).  The  Will  was  well  [209] 
executed,  according  to  the  Will  Act,  1  Vict.,  c.  26,  which  only  requires  it  to  be  wit- 
nessed by  two  witnesses,  and  the  Court  ought  to  have  admitted  it  to  probate,  and 
left  a  Court  of  Equity  to  say,  whether  the  power  was  properly  executed  or  not.  A 
Court  of  Equity  will  supply  defect  of  execution,  as  in  the  case  of  want  of  surrenders 
to  AVills  in  copyholds,  or  in  favour  of  children  or  creditors. 

Dr.  Haggard,  (with  whom  was  Mr.  Bacon,)  for  the  Hcs]iondent.  Vincent. — The 
point  now  taken  by  the  Appellant,  that  a  Court  of  Equity  will  supjjly  the  defect  of 
execution  of  a  power  in  favour  of  children  or  creditors,  was  not  raised  in  the  Court 
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below,  neither  was  it  suggested  at  the  hearing:  if  it  is  sustained,  it  will  reverse  tiio 
deoisions  in  tluijhfs  v.  Turner  [4  Ilugg.  ;iO],  and  Allen  v.  linidshaw  [1  Curt.  110]. — 
[Lord  Campbell:  How  do  you  answer  the  Appellant's  argument;  namely,  if  the 
Eeclesiastical  Court  refuse  probate  to  a  Will,  where  there  is  an  imperfect  execution 
of  a  power,  can  a  Court  of  Equity  supply  the  defect?] — There  may  l)e  cases  of  hard- 
ship, but  if  the  Ecclesiastical  Court  has  jurisdiction  to  grant  probate  to  Wills,  made 
under  a  power,  it  must  also  inquire  into  the  due  execution  of  the  power.  The 
present  case  cannot  be  distinguisiied  from  Allen  v.  Bradsliaw. 

Dr.  Addams,  (with  whom  was  Mr.  Malins,)  for  the  other  Kespondents. — Hughes 
V.  Turner  [4  Hagg.  .'50]  is  a  direct  authority  that  an  Ecclesiastical  Court  must  look 
to  the  due  execution  of  the  power.  There  the  Court  did  not  voluntarily  assume  a 
jurisdiction,  it  was  forced  upon  it.  The  Court  of  Delegates  held  that  they  must 
decide  whether  the  Will  was  well  executed,  according  to  the  power. — [210]  [The 
Vice-Chancellor  Knight  Bruce:  In  Iliiylies  v.  Turner  [4  Hagg.  30],  the  question  of 
due  execution  was  not  decided.  In  that  case  there  were  two  Wills,  one  in  1815, 
and  tiie  other  in  1629.  The  Ecclesiastical  Court  granted  proljate  of  the  latter 
instrument.  The  Court  only  acted  as  if  it  was  a  question  of  revocation.] — In 
Uenfrei/  v.  Henfreij  (4  Moore's  P.C.  Cases,  29),  the  Testator  left  two  substantive 
Wills  ;  by  the  first  Will  he  appointed  executors.  The  second  Will,  which  contained 
no  revocation  of  the  former  one,  made  no  appointment  of  executors.  This  Court 
refused  probate  to  both  Wills,  holding,  that  the  second  Will  was  alone  entitled  to 
probate. 

The  Queen's  Advocate  [Sir  John  Dodson]  in  reply. 

Lord  Brougham  (Feb.  14,  1846). — This  was  the  case  of  a  Will  of  a  feme  covert, 
b>it  professed  to  be  made,  under  a  power  in  her  marriage  settlement,  and  the 
execution  being  alleged  to  be  defective,  inasmuch  as  the  power  required  the  Will  to 
be  not  only  signed,  but  published,  by  her,  in  the  presence  of  witnesses  ;  the  attestation 
did  not  set  forth  the  publication  :  the  question  was  raised  below,  whether  or  not,  the 
execution  sufficiently  followed  the  power.  Before  allowing  this  question  to  be  argued, 
their  Lordships  directed  that  Counsel  should  confine  themselves  to  the  preliminary 
question,  whether,  supposing  no  other  objection  to  the  Will  had  existed,  except  that 
raised  on  the  execution  of  the  power,  the  Court  below  ought  not  to  have  admitted  it 
to  probate,  and  left  the  question  of  the  execution  to  be  dealt  with  liy  the  Court  which 
might  have  to  deal  with  the  property  passed  under  the  Will.  This  point  was  ac- 
cordingly fully  argued,  and  we  are  now  to  dispose  of  it.  The  question  [211]  is  one 
of  great  importance,  and  not  unincumliered  with  difficulty,  arising  chiefly  from  the 
practice,  which  has  for  a  considerable  length  of  time  prevailed  in  the  Ecclesiastical 
Courts. 

These  Courts  have  been  in  use  in  later  times  to  deal  with  the  question  when 
raised,  before  admitting  to  probate  ;  and  they  have,  according  to  their  judgment  on 
that  question,  granted  probate  or  refused  it ;  granting  it,  when  they  held  the  power 
to  autliorise  the  te.stamentar}'  act  and  to  have  been  duly  executed  ;  refusing  it  when 
these  things  did  not  appear,  in  their  judgment,  to  concur. 

It  is  obvious  in  the  outset  of  this  argument,  that  nothing  can  be  more  un- 
satisfactory than  the  state  in  which  this  course  leaves  the  law.  For,  if  probate  be 
granted,  no  one  denies, — it  is,  indeed,  beyond  all  doubt  certain, — that  the  grant 
does  not  bind  the  Courts  which  may  have  to  deal  with  the  property  under  the  Will. 
Such  Courts  may,  notwithstanding  the  probate,  which  had  proceeded  upon  the  suji- 
position  of  the  power  being  sufficient,  and  being  dvdy  executed,  reject  the  instrument 
altogether,  and  upon  the  express  ground  of  the  power  not  having  been  lawfullv 
created,  or  when  given  conditionally  ;  and  the  condition  not  having  been  performed, 
or  when  given  contingently  ;  and  the  contingency  not  having  happened  ;  or  on  the 
ground  of  the  power  not  authorising  the  testamentary  act,  or,  though  authorising 
it,  and  in  all  other  respects  sufficient,  yet  having  Ijeen  insufficiently  pursued  in  the 
execution.  Here,  then,  is  the  proof,  that  the  sentence  of  the  Court  of  Probate  is 
anything  rather  than  conclusive:  and  it  is  held  inconclusive  on  the  ground  of  the 
power,  which  had  formed  the  ground  of  the  sentence  admitting  to  probate.  Then 
nothing  can  be  more  unfortunate  than  it  [212]  would  l)e,  should  it  appear  clear  that 
the  sentence  granting  probate  being  thus  inconclusive  one  way,  the  sentence  refusing 
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probate  is  conclusive  tlie  other  way  ;  and  yet  this  must  be  the  inevitable  consequence 
of  the  Court  of  Probate  entertaiuiuj;  the  question  respecting  the  power;  because,  if 
probate  be  refused,  the  Courts  of  Equity  never  can  know  anything  of  the  Will  at  all. 
It  is  true,  we  find  some  of  the  books  speaking  of  an  interest  under  a  power,  when 
probate  has  been  refused,  or  without  the  Will  having  been  even  propounded,  yet, 
on  being  Ijrought  before  a  Court  of  Equity,  being  considered  there,  not,  perhaps,  as 
a  Will,  but  as  a  testamentary  disposition.  However,  this  doctrine,  if  it  ever  was 
established;  has  long  since  been  departed  from,  and  on  both  sides  of  Westminster 
Hall,  when  a  power  is  to  be  executed  by  a  last  Will,  probate  of  the  instrument  must 
he  obtained  before  any  Court  can  look  at  it,  or  know  of  its  existence.  Ro.sx  v. 
Ewer  (3  Atk.  160),  Jenkin  v.  Wltiteliuuse  (1  Burr.  431).  Thus  we  have  the  Courts  of 
Equity  alone  competent  conclusively  to  decide  that  the  power  has  been  duly  executed  ; 
alone  competent  conclusively  to  reject  the  execution  as  defective,  or  the  power  as 
insufficient;  and  yet  not  competent  to  declare  the  power  and  the  execution  sufficient, 
if  the  Court  of  Probate  shall  have  declared  the  contrary.  It  is  exactly  as  if  a  Court 
of  Appellate  jurisdiction  should  have  jurisdiction  to  decide  if  the  Court  below 
had  given  judgment  for  the  Plaintiff,  but  not  competent  to  decide  if  that  Court  had 
given  judgment  for  the  Defendant. 

Another  consideration  also  strikes  us  immediately  on  this  point.  It  is  certain 
that  there  is  a  considerable  class  of  cases,  in  which  equity  will  relieve  against  a 
defective  execution  of  a  power.  Thus  in  favour  of  a  [213]  purchaser ;  of  a  creditor ; 
of  a  child;  equity  will  relieve.  But  if  probate  shall  have  been  refused  by  the  Ec- 
clesiastical Court,  on  the  ground  of  the  execution  being  defective,  no  such  relief 
ever  can  be  extended  in  any  case ;  because  the  Court  which  alone  can  relieve,  never 
can  know  if  the  instrument  existed,  nor  can  see  the  defect  in  the  execution  ;  and  the 
Court  of  Probate  is  bound  by  the  fact  of  the  defective  execution,  and  cannot  remedy 
it.  Thus,  a  feme  covert  having  made  a  Will  in  favour  of  a  child,  and  imperfectly 
executed  it,  the  child  must  be  excluded,  by  probate  being  refused ;  when,  had  a  Court 
of  Equity  been  put  in  possession  of  the  instrument,  it  would  have  held  the  defective 
execution  relievable  in  the  child's  behalf. 

Surely,  these  considerations  are  sufficient  to  show  that  the  safest  and  most  con- 
sistent course,  is  to  grant  probate,  wheresoever  the  paper  professes  to  be  made  and 
executed  under  a  power,  and  is  made  by  one  whose  capacity  and  testamentary  in- 
tention is  clear,  and  no  other  objection  occurs,  save  those  connected  with  the  power; 
for  example,  no  objection  under  the  provisions  of  the  late  Wills  Act ;  and  leave  the 
Court  which  has  to  deal  with  the  rights  under  that  instrument,  to  decide  whether 
or  not,  it  is  authorised  by  that  power,  and  by  its  execution. 

If  it  be  said,  that  this  breaks  down  tlie  distinction  between  the  Court  of  Probate 
and  otlier  Courts;  that  it,  to  a  certain  extent,  makes  the  Court  of  Equity,  a  Court 
of  Probate;  the  answer  is  obvious.  The  Court  of  Equity  already  is  a  Court  of  Pro- 
bate, almost  as  much  as  this  decision  could  make  it,  for  it  now  decides,  whether  or 
not,  the  power  has  been  duly  executed  ;  that  is,  whether  or  not,  the  paper  should 
have  been  admitted  to  probate,  that  is  to  say,  it  decides  whether  or  not,  the  [214] 
paper  is  testamentary.  It  now  rejects  a  Will,  proved  in  the  Ecclesiastical  Court. 
It  would  still  only  decide  that  it  ought  not  to  have  been  proved,  or  rather,  that, 
thougli  proved,  it  is  not  made  in  due  execution  of  the  power,  or,  conversely,  it  would 
decide,  that  it  ought  to  be  proved,  as  made  in  due  execution  of  the  power. 

It  is  said,  that  a  paper  may  purport,  on  the  face  of  it,  to  be  the  Will  of  a  feme 
covert,  and  that  such  a  party  is  intestable  :  therefore,  unless  a  power  is  alleged,  the 
probate  must  be  refused.  Then  it  is  argued  that  the  Court,  to  whom  such  allega- 
tion is  made,  has  no  choice,  but  must  look  to  see  the  power  under  which  the  Will  is 
alleged  to  have  been  made,  before  it  can  decide  whether  that  paper  is  testamentary 
or  not.  But  there  seems  no  insuperable  objection  to  holding,  that,  on.  a  power 
being  alleged,  the  probate  should  be  granted;  liecause  this  really  decides  nothing; 
it  only  saves  the  point  for  the  Courts  which  can  competently  deal  with  the  question, 
and  avoids  the  glaring  inconvenience  and  inconsistency  of  such  a  decision,  as  we 
have  already  described  ;  a  decision  which  is  final,  conclusive,  and  binding,  if  given 
one  way,  and  only  leaves  another  Court  to  determine  conclusively,  if  given  the  other 
way. 

Their  Lordships  are,  therefore,  of  opinion,  that  this  is  the  proper  course  to 
pursue,  and  that  the  contrary  practice  being  at  variance  with  principle,  inconsistent 

472 


BAKNES  V.   VINCENT  [1846]  V  MOOEE,  216 

ill  itself,  pregiumfc  with  inconvenience,  and  even  working  a  failure  of  justice,  ought 
(o  be  hencefortli  departed  from,  or  rather  the  more  ancient  and  laudable  practice, 
be  restored,  for  we  shall  presently  see  that  this  has  apparently  of  late  years  been 
departed  from. 

It  has  been  suggested  that,  supposing  the  Courts  of  Prolmte  saw  a  question  likely 
to  arise  upon  a  power,  and  yet  were  inclined  to  decide  against  the  party  pro-[215]- 
pounding  the  Will,  under  the  power,  tiicy  could  pursue  some  such  course  as  referring 
Ihe  whole  question  to  (he  Courts  of  Equity.  Wc  are  much  too  imperfectly  informed 
on  this  supposed  authority,  and  much  too  little  furnished  with  cases  showing  any 
such  practice,  to  rely  upon  it,  iu  impeachment  of  the  conclusion  to  wiiich  we  have 
arrived.  What  we  do  know  for  certain  is,  that  the  whole  argument,  for  and  against 
tlie  power,  and  its  execution,  is  now  habitually  gone  into  before  the  Ecclesiastical 
Courts,  and  consequently  tliat  these  Courts  assume  to  dispose  of  the  question 
entirely,  and  to  grant  or  refuse  probate,  according  to  the  judgment  formed  upon  the 
power.     That  is  quite  sufficient  for  their  Lordships. 

But  it  may,  no  doubt,  he  said,  that,  were  every  Will  admitted  which  assumes  to 
be  made  in  execution  of  a  power  (supposing,  of  course,  no  other  objection  to  exist 
against  granting  probate),  then,  before  the  Courts  of  Equity  could  interfere  and 
declare  against  the  power,  administration  might  be  taken  out  and  the  property 
distriliuted.  In  the  first  place,  this  is  not,  of  necessity,  the  consequence  of  our 
jn-esent  decision,  for  the  Ecclesiastical  Court  might  direct  the  prolwite  not  to  issue 
for  a  certain  time,  and  thus  secure  the  property,  until  the  decision  of  the  com- 
[letent  Court  sliould  be  obtained  on  the  power.  But,  secondly,  the  very  same 
objection  might  have  ijeen  urged  against  the  older  practice,  to  which  all  we  are  now 
deciding  only  brings  back  the  Courts  Christian. 

It  appears  clearly  that  the  course  formerly  taken,  was  for  the  Ecclesiastical 
Court  to  grant  probate,  or  administration,  with  the  Will  annexed;  almost,  if  not 
(luite,  of  couise,  whenever  there  was  a  question  raised,  or  likely  to  be  raised, 
touching  a  power  or  its  ex6cu-[216]-tion,  supposing  no  other  ground  existed  for 
refusing  probate.  In  these  times,  that  is,  till  within  about  seventy  or  eighty  years,  the 
Temporal  Courts  were  in  use  to  prohibit  the  Spiritual  from  entertaining  any  question 
respecting  the  execution  of  powers  or  their  constitution.  Nay,  we  find  it  laid  down 
by  Mr.  Powell,  in  his  learned  note  to  Swinburne,  155,  that  proljate  itself  was  not  so 
exclusively  of  Ecclesiastical  cognizance,  but  that  a  trust  might  be  considered  as 
created  by  a  Will,  executed  under  a  power,  and  to  which  proliate  had  been  refused. 
It  is  true  that  Lord  Hardwicke,  in  Ross  v.  Ewer  (3  Atk.  161),  and  Lord  Mansfield, 
following  that  authority,  in  Jenhinx  v.  W/n'te/iouse  (1  Burr.  431),  held  it  impossible 
to  proceed  upon  an}'  instrument  professing  to  execute  a  power  given  to  appoint  by 
Will,  until  that  instrument  had  been  admitted  to  probate  in  the  Ecclesiastical  Courts. 
But  the  language  of  both  these  great  Judges  clearly  shows  that  they  considered  the 
granting  probate  iu  such  cases,  as  quite  of  course.  Consequently  the  mischief  now 
apprehended  must  have  been  equally  apt  to  arise  then.  The  cases  of  Brook  v. 
Turner  (1  Mod.  211),  and  Taylor  v.  Rains  (7  Mod.  148),  all  point  to  the  assumption 
l)y  the  Temporal  Courts  that  the  Spiritual  Courts  never  would  really  entertain  a 
(piestion  touching  a  power,  so  as  substantially  to  dispose  of  it.  In  Taylor  v.  Rains 
[7  Mod.  148],  it  was  held  that  not  probate,  but  administration  with  the  Will  an- 
nexed, is  the  proper  course  for  the  Courts  Christian  to  pursue  in  such  causes;  and 
Lord  Mansfield,  in  Jenkins  v.  Wliiteliouse  [1  Burr.  431],  seems  of  tliis  opinion.  But 
it  seems  quite  immaterial  which  course  is  pursued,  as  both  alike  save  the  question  of 
the  power. 

Finally  it  is  fit  that  we  refer  to  the  decision  of  this  [217]  Court  in  the  case  of 
Tntnall  v.  Hankey  (2  Moore's  P.C.  Cases,  342),  for  the  purpose  of  removing  all 
idea  of  the  present  determination  being  any  departure  from,  or  showing  any  in- 
consistency with,  that  Judgment  of  their  Lordships.  There  the  Master  of  the  Rolls 
had  given  his  opinion  upon  the  power,  and  had  holden  it  well  executed,  but  recom- 
mended the  parties  to  take  probate  in  respect  of  the  alleged  foreign  domicile  of  the 
Testatrix.  They  accordingly  propounded  the  Will,  and  the  Ecclesiastical  Court 
repudiated  its  jurisdiction,  on  the  ground  that,  although  the  requisites  of  the 
Neapolitan  law,  the  lex  loci  domicilii,  had  not  been  complied  with,  yet  those  of  Mr. 
Boone's  Will,  creating  the  power,   had  been   complied   with  :   but   that   the  Courts 
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of  Law  and  Equity  had  alike  declared  that  the  Court  of  Probate  had  not  jurisdiction 
to  deal  with  the  question.  Now  what  was  the  decision  of  this  high  Court  upon  the 
Appeal  from  that  Judgment  1  We  held  that  the  Court  of  Probate  could  alone  declare 
a  writing  to  be  testamentary;  but  we  expressly  said  that  in  the  case  before  us,  it 
was  not  necessary  to  say  that  the  Court  of  Probate  was  called  ou  to  look  at  the 
power,  either  as  to  its  creation,  coustitution  or  execution  ;  but  onlj-  that  it  was 
bound  to  say,  if  the  Testatrix  had  the  power,  her  paper  was  testamentary  ;  a  decision 
which  is  manifestly  in  accordance  with  the  present. 

In  now  deciding  this  question,  it  is  naturally  a  satisfaction  that  our  determina- 
tion tends  to  narrow,  and  not  to  extend,  the  range  of  cases,  in  which  a  conflict  arises 
between  different  jurisdictions  dealing  with  the  same  subject-matter.  It  is  no 
sufficient  reason  for  deciding  against  any  known  principle,  or  any  current  of 
consistent  authority,  that  we  may  thereby  be  enabled  to  establish  a  more  exact 
harmony  between  different  Courts.  [218]  or  systems  of  jurisprudence.  But  where 
matters  hang  evenly  balanced,  and  still  more  where  both  sound  principle  and  the 
better  practice  authorizes  our  determination,  we  cannot  avoid  feeling  that  it  is 
highly  desirable  to  place  the  law  as  administered  by  the  different  tribunals,  touching 
the  same  subject-matter,  in  a  state  of  uniformity  and  consistency. 

The  Judgment  of  their  Lordships,  therefore,  is  to  reverse  the  sentence  of  the 
Court  below ;  to  admit  the  allegation  and  to  retain  the  cause.  To  direct  evidence 
to  be  taken  to  prove  the  execution  of  the  Will,  taking  into  no  consideration  what- 
ever, the  execution  of  the  power. 

I  ought  to  state,  that  the  Judgment  now  given  is  in  concurrence  with  the  opinion, 
not  only  of  the  Noble  Lords  who  heard  the  argument,  but  has  been  submitted  to  the 
Lords  Chancellors,  both  of  England  (Lord  Lyndhurst)  and  Ireland  (Rt.  Hon.  Sir 
Edward  Sugden,  Knt.),  and  has  their  entire  approval. 

[Mews'  Dig.  tit.  POWERS,  IX.  Execution,  f.  2 ;  tit.  WILL,  VII.  Probate  and 
Letter-s  of  Admini.stration,  b.  1.3.  On  point  (i.)  as  to  jurisdiction  of  Court 
of  Probate  to  inquire  into  validity  of  execution  of  power  by  will,  see  now 
Judicature  Act.  1873,  s.  24  (6),  (7) :  In  the  Goods  of  Sharp,  1878,  3  P.D.  80 ;  and 
rhiUips  V.  Jenkins,  1881,  44  L.T.  281;  (ii.)  as  to  law  by  wliich  validity  of 
testamentary  appointment  is  governed  (5  Moo.  P.C.  217),  see  note  to  TatnaU  v. 
Hankey,  1838,  2  Moo.  P.C.  342;  (iii.)  as  to  testamentary  powers  of  married 
women,  see  Married  Women's  Property  Act,  1882  (45  and  46  Vict.  c.  75),  ss.  1, 
2,  4 ;  (iv.)  as  to  expression  of  existence  of  divergence  or  unanimity  of  opinion 
among  members  of  Judicial  Committee  (5  Moo.  P.C.  218),  see  0.  in  C.  of  4th 
Feb.  1878,  and  authorities  collected  in  Phillimore's  Eccl.  Law,  2nd  ed.  p.  975.] 


[219]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT  MADRAS. 

ARCHIBALD  FRANCIS  ARBUTHNOT,  GEORGE  ARBUTHNOT,  WILLIAM 
M'TAGGART  and  ALEXANDER  MACKENZIE,— .4/J/Jf//««^b•,•  JOHN  BRUCE 
'^OWV01<i,—Bespo'ndent  *  [Feb.  9,  1846]. 

An  assignment,  by  a  Puisne  Judge  of  the  Supreme  Court  at  Madras,  of  the  sum 
"  equal  to  the  amount  of  six  months'  salary,"  directed  by  the  6  Geo.  IV.,  c. 
85,  to  be  paid  to  the  "  legal  personal  representatives  "  of  such  Judge,  in  case  he 
shall  die,  in  and  after  six  months'  possession  of  office,  is  a  valid  assignment, 
being  a  vested  contingent  interest  in  such  Judge  :  and  not  being  payable  dur- 
ing the  lifetime  of  the  Judge,  is  not  an  assignment  of  salary,  within  the  5  and  6 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President  (the  Duke 
of  Buccleuch),  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh.  Privy  Councillors, — Assessors, — Sir  E. 
H.  East,  Bart.,  and  Sir  E.  Ryan. 
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Edw.  VI.,  c.   IG,  and  49  Geo.  III.,  e.   lli(>,  and.  therefore,  contrary  tc  iniblic 
policy. 

The  question  in  this  case  was  the  validity  of  an  as.sip;nment,  made  to  the  Apiiul- 
lants,  by  the  late  Sir  John  Uavid  Norton,  a  Puisne  Judf,'e  of  the  Supreme  Court  of 
Judicature,  at  Madras,  of  the  sum  of  U.  25,000  (X2500),  which,  l)y  virtue  of  the  Act, 
6  Geo.  IV.,  c.  85,  was  payable  to  his  legal  personal  representatives,  in  the  event  of 
his  death,  while  in  possession  of  the  office  of  Judj^e. 

By  the  Act  of  Parliament,  G  Geo.  IV.,  c.  S5  [see  now  Indian  High  Courts  Act, 
1861  (24  and  25  Vict.  c.  104),  s.  6;  and,  for  rule.s,  Indian  List,  I'JOl,  p.  228],  in- 
tituled, "  An  Act  for  further  regulating  the  Payment  [220]  of  Salaries  and  Pensions 
to  the  Judges  of  His  Majesty's  Courts  ni  India,"  and  which  in  its  preamble  recites, 
"  That  it  was  deemed  expedient  to  make  further  provision  for  all  such  Judges,  so 
as  that  the  acceptance  of  their  respective  offices  should  not  be  the  occasion  of  actual 
loss  to  their  representatives,  in  the  event  of  the  death  of  any  such  Judges  taking 
place  after  their  arrival  in  India,"  it  is,  by  the  5th  section,  enacted,  "  Tliat  when 
and  as  often  as  it  shall  liappen  tliat  any  such  Judge  should  depart  tliis  life,  while 
in  possession  of  such  office,  and  after  the  expiration  of  six  calendar  months  from 
the  time  of  his  arrival  in  India,  for  the  purpose  of  taking  upon  him  the  office  of 
Judge,  then  and  in  such  case,  the  Court  of  Directors  of  the  East  India  Company  shall, 
and  they  are  thereby  required  to  pay,  or  direct  and  cause  to  be  paid,  out  of  the 
territorial  revenues,  from  which  the  salary  of  such  Judge  so  dying  should  be  pay- 
able, to  the  legal  personal  representatives  of  such  Judge  so  dying  as  aforesaid, 
over  and  above  what  might  have  been  due  to  such  Judge  at  the  time  of  his  death,  a 
sum  equal  to  the  amount  of  six  calendar  months'  salary  of  the  office  of  such  Judge." 

On  the  23rd  of  October  1841,  Sir  John  Norton  was  appointed  a  Puisne  Judge  of  the 
Supreme  Court  of  Judicature  at  Madras,  where  he  arrived  in  April  1842,  and 
entered  upon  his  judicial  duties,  and  died  on  the  24th  of  September  1843,  while  in 
the  possession  of  his  office,  leaving  the  Respondent  his  executor,  and  legal  personal 
representative. 

Upon  the  death  of  Sir  John  Norton,  a  sum  of  money,  equal  to  one  half  year's 
salary  (R.  25,000),  became,  in  accordance  witli  the  terms  of  the  before-mentioned 
Act  of  Parliament  [G  Geo.  IV.  c.  85],  payable  to  his  legal  [221]  personal  repre- 
sentatives, which  sum  the  Res]iondent,  as  such  legal  personal  representative,  received. 
Previous  to  the  month  of  August  1842,  Sir  Jolui  Norton  had  obtained  certain 
pecunia,ry  advances  from  the  Appellants,  who'  were  merchants  and  agents  at 
Madras ;  to  secure  the  repayment  of  which,  he  made  an  assignment  to  them  of  a 
policy  of  insurance,  effected  on  his  life,  for  £2500 ;  and  subsequently  becoming 
further  indebted  to  the  Appellants,  he,  upon  their  demand  for  additional  security, 
addressed  a  letter  to  them,  dated  the  20th  of  August  1842,  which  was  as  follows  :  — 

"  Gentlemen, — I  acknowledge  to  have  received  from  you  a  second  bill  on  Messrs. 
Coutts  and  Co.,  in  favour  of  Felix  Pryor,  Esq.  Now,  for  the  repayment  to  you 
of  the  njonies  payable  in  respect  of  such  bill,  1  pledge  and  make  liable,  not  only  the 
policy  of  insurance  in  your  hands,  and  the  other  property  made  liable  to  you 
for  previous  advances  ;  I  further  make  liable  for  all  such  advances,  including  the 
monies  in  respect  of  the  aforesaid  bill  of  exchange,  and  to  agree  to  assign,  and  do 
assign  to  you  the  sum  of  £2500,  payable  to  my  personal  representatives,  in  case  I 
should  die  in  possession  of  my  office  of  one  of  the  Judges  of  the  Supreme  Court;  and 
do  agree  that  this  sum  shall  be  received  by,  and  be  payable  to  you,  as  a  further 
security  for  all  such  advances,  and  any  balance  I  may  owe  to  you." 

At  the  time  of  the  decease  of  Sir  John  Norton,  a  balance  was  due  to  the  Appel- 
lants, amounting  to  the  sum  of  Rs.  51,421.  13a.  8p.  ;  and  they  claimed  to  be  entitled 
to  receive,  in  part  discharge  of  that  balance,  the  sum  of  money  which  the  Resiiondent 
had  received  in  respect  of  the  allowance  directed  to  be  made  by  the  [222]  Statute 
before-mentioned,  to  the  legal  personal  representatives  of  a  deceased  Judge  in 
India. 

On  the  3rd  of  April  1844,  the  Appellants  filed  their  Bill  of  Complaint  on  the 
Equity  side  of  the  Supreme  Court  of  Judicature  at  Madras,  against  the  Respondent, 
stating  the  facts  and  circumstances  above  set  forth,  and  further  stating  that,  under 
the  aforesaid  assignment  of  the  20th  of  August  1842,  thev,  the  Appellants,  were 
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entitled  to  have  the  said  sum  of  lis.  25,000,  applied  towards  the  payment  and  dis- 
charge, so  far  as  the  same  would  extend,  of  the  balance  of  Rs.  51,421.  13a.  8p.,  due 
by  Sir  John  Norton  to  them,  the  Appellants,  as  aforesaid,  and  praying  that  the 
assignment,  bearing  date  the  20th  of  August  1842,  might  be  declared  to  be  a  good 
and  valid  assignment  to  the  Appellants,  of  the  monies  payable  under  and  by  virtue 
of  the  Act  of  Parliament  as  aforesaid  ;  and  that  the  Respondent  might  be  decreed 
to  be  a  trustee  for  the  Appellants  of  the  said  sum  of  Rs.  25,000,  so  received  by  him 
under  such  Act,  and  that  if  the  Respondent  did  not  admit  the  correctness  of  the 
account  so  sent  to  him  by  tlie  Appellants  on  the  2nd  of  November  1843,  as  aforesaid, 
then  that  an  account  might  be  taken  of  what  was  due  and  owing  to  the  Appellants, 
for  and  on  account  of  Sir  John  Norton,  deceased,  and  that  an  account  might  be 
taken,  of  all  sums  of  money  received,  or  to  be  received,  by  the  Appellants,  for  and 
on  account  of  the  policy  of  insurance,  the  Appellants  offering  to  give  credit  for  the 
same  when  the  same  should  be  received  by  them  or  their  agents,  and  that  the  balance 
due  to  the  Appellants,  after  such  receipts,  might  be  ascertained,  and  that  the  Re- 
spondent might  be  decreed  to  pay  to  the  Appellants  the  sum  of  Rs.  25,000,  [223]  so 
far  as  the  same  would  extend,  in  discharge  of  such  balance. 

The  Respondent  by  his  answer,  admitted  all  the  facts  and  circumstances  herein- 
before stated;  but  submitted,  as  a  matter  of  law  for  the  judgment  of  the  Court, 
whether  or  not,  the  letter  of  the  20th  of  August  1842  was  a  valid  and  effectual  assign- 
ment of  the  sum  in  question ;  and  he  insisted  that  such  sum  was  not  assignalile  or 
disposable  by  Sir  John  Norton,  as  part  of  his  estate. 

The  cause  came  on  to  be  heard  on  bill  and  answer,  on  the  29th  and  31st  of  July 
1844,  before  the  Supreme  Court  at  Madras,  and  on  the  12th  of  September  1844. 
judgment  was  pronounced  by  Sir  Edward  Gambier,  Chief  Justice,  when  the  Court 
ordered  and  decreed,  that  the  bill  of  complaint  of  the  Appellants  should  be  dismissed 
without  costs. 

From  this  Decree,  the  Appellants  brought  the  present  Appeal. 

Mr.  Kindersley,  Q.C.,  and  Mr.  H.  Prendergast,  for  the  Appellants. — Under  the 
6th  Geo.  IV.,  c.  85,  Sir  John  Norton,  having  been  six  months  in  the  possession  of 
his  office  of  Puisne  Judge,  acquired  a  right  to  have  the  sum  of  25,000  rupees  paid  to 
his  legal  personal  representatives,  in  the  event  of  his  dying  while  in  such  posses- 
sion; he  had,  therefore,  such  an  interest  as  was  assignable  in  equity.  The  letter 
of  the  20tli  of  August  1842  constitutes  a  valid  and  effectual  assignment  of  sucli 
interest.  The  question  turns  upon  the  words,  legal  personal  representatives. — [The 
Vioe-Chancellor  Knight  Bruce :  The  word  personal,  is  not  to  be  found  in  [224]  the 
Statute  of  Distributions.  I  do  not  think  there  is  any  case  in  which  the  words,  legal 
jiersonal  representatives,  have  been  held  to  be  next  of  kin.] — The  cases  in  which 
Courts  of  Equity  have  decided  that  the  words  legal,  or  personal  representatives 
meant  nest  of  kin,  have  always  been  either  upon  the  construction  of  a  Will  or 
a  Deed  ;  where  it  was  evidently  the  intention  of  the  testator  or  the  parties  to  the 
Deed,  to  exclude  executors  or  administrators.  Bridge  v.  Ahhott  (3  Bro.  C.C.  224). 
I'alin  V.  Hills  (1  Myl.  and  K.  470).  Evans  v.  Charles  (1  Anst.  128).  Buhner  v.  Jay 
(4  Sim.  48).  Here  the  question  arises  upon  the  words  of  the  Act  of  Parliament, 
where  the  legal  effect  must  be  given  to  the  words  "  legal  personal  representatives," 
tliis  must  mean  executors  or  administrators.  The  intention  of  the  Legislature  is 
clear.  A  sum  of  money,  equal  to  half  a  year's  salary,  is  to  be  paid  to  the  legal 
personal  representatives  of  a  Judge,  dying  in  office — that  can  only  mean  the  i)er- 
sons  who  shall  represent  his  estate.  The  Court  below  proceeded  on  the  assumption 
(hat  Sir  John  Norton  had  no  vested  interest  in  this  sum,  and  could  not,  therefore, 
assign  it  ;  but  if  the  words  of  the  Act  of  Parliament  [6  (Jeo.  IV.,  c.  85]  mean  any 
thing,  they  make  it  part  of  his  personal  estate,  and  he  had  a  right  to  select  to  whom 
it  might  go;  he  could  choose  his  own  executors.  How  can  it  be  said  that,  if  undis- 
)iosed  of,  this  sum  would  not  form  assets  in  the  hands  of  his  executors,  and,  as  such, 
liable  to  the  claims  of  creditors?  If  that  is  so,  what  is  there  to  prevent  him  pro- 
spectively charging  it  by  deed,  inter  vivos?  Many  cases  might  be  put,  of  property 
which  could  not,  by  any  possibility,  fall  into  possession  in  the  party's  lifc-[225]- 
time,  and  yet  it  is  assignable,  such  as  a  post  obit  bond,  payable  at  the  party's 
death. 

Then  it  is  said,  that  the  assignment  of  such  an  interest  is  contrary  to  the  policy 
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of  law,  and  within  the  meaning  of  the  5  and  G  Edw.  VI.,  c.  16,  which  was  extended  to 
India,  by  the  49  Geo.  III.,  c.  I2G.  This  is  not  an  assignment  of  salary;  for  the  Act 
expressly  calls  it  "  a  sum  equal  to  half  a  year's  salary."  It  is  true  that  the  law 
will  not  allow  tlie  emoluments  of  an  office  to  be  aliened,  where  the  separation  of  those 
emoluments  from  the  office  to  whicii  they  are  annexed,  would  be  inconsistent  with 
public  policy.  It  will  not  admit  the  enjoyment  of  the  emoluments  to  be  in  one 
person,  while  the  ofKce  remains  in  another.  In  the  case  of  military  lialf-pay,  it  is 
not  merely  a  reward,  but  a  retainer  for  future  services;  but  here,  wiien  this  sum 
becomes  payable,  the  party  must  be  dead. — [The  Vice-Chancellor  Knight  Bruce: 
Have  not  the  public  an  interest  in  seeing  that  a  person  holding  the  high  office  of  a 
.Iiidge,  should  not  die  in  such  circumstances,  as  that  there  should  not  be  assets 
sufficient  to  defray  the  expenses  of  his  funeral?] — In  Davis  v.  The  Duke  of  Marl- 
hoiough  (1  Swan.  79),  it  was  laid  down  by  Lord  Eldon,  that  a  pension  for  past 
services  might  be  alienated.  Where  there  is  no  cure  of  souls,  the  profits  of  a 
Canonry  may  be  assigned.  Grenfell  v.  The  Dean  and  Canons  of  Windsor  (2  Beav. 
544).  in  the  same  way  it  has  been  held  that  half-pay  is  not  assignable,  future 
services  being  contemplated.  M'Carthy  v.  Goold  (1  B.  and  B.  387).  Gibson  v.  The 
h'dsi  India  Conipany  (5  Bing.  N.C.  262).  Stone  v.  Lidderdale  (2  Anst.  533).  But 
in  none  of  these  cases  has  it  ever  been  held  that  a  [226]  pension  given  in  remunera- 
tion of  past  services,  and  not  for  the  purpose  of  keeping  the  party  in  a  situation 
for  future  services,  was  not  capable  of  being  assigned. 

Mr.  Chilton,  (j>.C.,  and  Mr.  Jenkins,  for  the  Respondent. — First.  Upon  the  true 
construction  of  the  6th  Geo.  IV.,  c.  85,  no  interest  in  the  fund  thereby  expressly 
directed  to  be  paid  to  the  "  legal  personal  representatives  "  of  a  deceased  Judge, 
vested  in  Sir  John  Norton,  so  as  to  enable  him  to  assign  or  transfer  the  fund  ;  on 
the  contrary,  the  fund  in  question  being  intended  by  the  Legislature  as  a  gift  or 
gratuity,  to  arise,  and  be  payable  only  upon  the  decease  of  the  Judge  while  in  office, 
in  order  that  the  acceptance  of  office  should  not  occasion  loss  to  his  personal  repre- 
sentatives. We  do  not  dispute  that,  where  the  term,  legal  personal  representative, 
occurs  in  the  Act  of  Parliament,  it  means  executor  or  administrator,  for  the  same 
hand  is  to  receive  it  that  is  to  receive  the  other  part  of  his  personal  estate;  but  it 
is  also  clear,  from  the  preamble,  that  the  meaning  of  the  Legislature  was,  that  the 
next  of  kin  of  any  Judge,  dying  in  office,  are  the  persons  who  would  be  entitled  accord- 
ing to  the  Statute  of  Distributions.  Cotton  v.  Cotton  (2  Beav.  67).  Robinson  v. 
Smith  (6  Sim.  47).  Styth  v.  Monro  (6  Sim.  49).  Baines  v.  Ottey  {1  Myl.  and  K. 
465).  And  we  submit  that,  from  the  preamble  of  the  Act,  it  is  to  be  inferred  that 
the  Legislature  intended  to  make  some  provision  for  the  family  of  the  Judge  dying 
in  office,  to  enable  them  to  return  home.  If  the  Legislature  had  intended  to  give 
this  benefit  to  the  [227]  party  himself,  irrespective  of  his  family,  why  should  not 
the  Act  of  Parliament  have  made  the  half  year's  salary  payable  in  advance?  But 
no;  the  party  himself  can  never,  by  any  possibility,  become  possessed  of  this  sum. 
It  is  nothing  but  a  bare  possibility,  and  not  coupled  with  any  interest,  and  is,  there- 
lore,  not  assignable  at  law.  Jones  v.  Roe  (3  Term  Rep.  88;  and  see  note  to  Purefoy 
V.  Rogers;  2  Saund.  Rep.  388  n.  (Ed.  1845);  see  also  Frosser  v.  Edmonds.  1  Y.  and 
Coll.  481). 

Secondly.  It  is  against  public  policy  to  allow  this  sum  to  be  assigned.  The 
distinction  attempted  to  be  made  between  a  pension  for  past  services,  without  re- 
ference to  future  employment,  and  that  with  reference  to  future  employment,  is 
untenable.  The  assignment  is  void,  as  against  public  policy.  Lidd-;rd.:de  v.  The 
Duke  of  Montrose  (4  Term.  Rep.  248).     Davis  v.  The  Duke  of  Marlborough. 

Mr.  Kindersley,  in  reply. — The  principle  upon  whicli  Courts  have  held  pensions 
and  salaries  of  public  officers  inalienable,  is,  either  that  they  are  given  to  keep  up 
the  dignity  of  the  office,  or  to  ensure  a  due  discharge  of  its  duties.  And  it  has  been 
held  in  either  case,  that  it  is  against  public  policy  to  assign  such  a  salary.  But  the 
question  here  is,  vphat  is  this  half-year's  salary.  It  is  obvious  that 
it  is  given  to  prevent  loss  to  the  personal  estate  of  the  party,  by  his 
going  out  of  this  country  to  take  office  in  India.  Then,  if  it  is  to  l)e  considered  as 
personal  estate,  and  subject  to  debts,  why  may  not  the  party  himself  pay  a  particular 
I'reditor  in  preference  to  the  others? 

[228]  The  Right  Hon,  Dr.  Lushington  (July  10,  1846).— The  question  in  this  case 
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arises  between  Messrs.  Arbuthnot  and  Co.,  who  are  mercliant.s  and  bankers  carrying 
on  business  at  Madras,  and  Mr.  John  Bruce  Norton,  who  is  the  son  and  e.xecutor  of 
the  late  Sir  Jolm  David  Norton,  who  was  one  of  the  Puisne  Judges  of  the  Supreme 
Court  of  Madras;  and  it  relates  to  a  sum  of  £2500,  which  is  payable  by  virtue  of 
the  Statute  6th  of  Geo.  IV.,  cap.  85,  and  which  is  granted  in  the  following  manner 
(so  far  as  relates  to  this  question) :  "  that  when  and  so  often  as  it  shall  thereafter 
liappen,  that  any  Puisne  Judge  of  the  Supreme  Court  of  Judicature  at  Madras  shall 
depart  this  life,  while  in  possession  of  the  said  office,  and  after  the  expiration  of 
.sis  calendar  months  from  the  time  of  his  arrival  in  India,  for  the  purpose  of  taking 
upon  him  the  office  of  Puisne  Judge,  then,  and  in  all  and  ©very  of  such  cases,  the 
Court  of  Directors  shall,  and  they  are  thereby  required  to  pay  or  direct,  and  cause 
to  be  paid  out  of  the  territorial  revenues,  from  which  the  salary  of  such  Puisne  Judge, 
so  dying,  should  be  payable,  to  the  legal  personal  representatives  of  such  Puisne 
Judge,  so  dying,  as  aforesaid,  over  and  above  what  may  have  been  due  to  such  Puisne 
Judge  at  the  time  of  his  death,  a  sum  equal  to  the  amount  of  six  calendar  months' 
salary  of  the  office  of  Puisne  Judge." 

The  sum  on  the  present  occasion,  that  is  equal  to  the  amount  of  six  months' 
salary,  is  £2500,  and  the  claim  of  the  Appellants  is  limited  to  that  sum  ;  and  the 
question  is,  whether,  under  the  circumstances,  they  are  entitled  to  it,  within  the 
provisions  of  this  Act. 

Now,  it  appears  tliat  some  time  anterior  to  the  [229]  death  of  the  late  Sir  John 
Norton,  he,  for  a  good  and  valuable  consideration,  purported  to  make  an  equitable 
assignment  of  all  his  right  and  interest  in  this  £2500,  to  Messrs.  Arbuthnot,  in 
consideration  of  monies  received  from  them  ;  and  the  first  question  is,  whether  Sir 
John  Norton  had  the  power  of  making  such  an  assignment,  or  whether,  by  virtue 
of  this  Act  of  Parliament  [6  Geo.  IV.,  c.  85],  this  fund  was  destined  to  go  to  some 
other  persons,  or  in  some  other  direction. 

With  regard  to  this  sum  of  £2500,  their  Lordships  are  all  of  opinion,  that  the 
intention  of  the  legislature  was  to  provide  again.st  a  contingency,  which  had  arisen 
in  two  or  three  antecedent  instances,  and  which  contingency,  in  cases  to  come,  is 
specifically  provided  for  by  this  Act  of  Parliament,  viz.  that  a  person  taking  upon 
himself  the  office  of  a  Judge  in  India,  and  dying  in  the  possession  of  the  office, 
having  been  put  to  great  expenses  at  the  time  of  making  his  outfit  from  this  country 
to  India,  might  have  some  certain  means,  whereby  his  estate  would  be  enabled  to 
be  reimbursed  that  loss,  in  case  of  his  death  whilst  in  office. 

Their  Lordships  think,  that  any  con.struction  of  this  Statute,  which  would  appro- 
priate this  fund  in  any  other  way,  would  be  against  the  whole  intention  of  the  legis- 
lature. Without  saying  wliat  might  be  the  meaning  of  the  words  which  I  have  read, 
especially  the  words  "  legal  personal  representatives,"  in  any  other  case,  and  without 
reference  to  any  other  contest  or  construction,  the  only  question  here  is,  what  is  the 
meaning  of  tho.se  words  in  this  Act  of  Parliament ;  and  we  are  all  of  opinion  that 
they  mean  the  executor  or  administrator  of  the  Judge  [230]  deceased,  and  that  the 
money  is  to  be  taken  as  part  of  his  general  assets,  and  to  be  administered  as  such. 

That  being  so,  the  second  question  is,  whether  it  was  in  tlie  power  of  Sir  John 
Norton  to  assign  this  sum  of  money. 

No  question  has  been  raised  at  all.  that  if  it  was  in  his  power,  the  letter,  which 
forms  part  of  these  proceedings,  is  sufficient  to  constitute  an  equitable  assignment. 

Now  we  consider  the  £2500  to  have  been  part  of  his  estate,  precisely  in  the  same 
litrht,  and  precisely  of  the  same  description,  as  if  it  had  lieen  a  policy  of  assurance 
upon  his  life  :  that  is  to  say,  a  certain  sum  of  money  to  which  he  would  be  entitled, 
upon  the  contingency  of  a  certain  event  ;  over  whicli  he  had  comjilete  power  of  dis- 
position bv  assignment  in  his  lifetime,  or  hr  te.stamentary  disposition,  if  he  thought 
fit  to  exercise  the  power  in  that  way. 

With  regard  to  the  last  question,  which  is  a  question  certainly  which  their  Lord- 
ships have  thought  deserving  of  greater  attention  and  consideration  than  either  of 
the  preceding  points  that  were  discussed  at  the  bar  ;  viz.  whether  this  assignment  is 
against  public  policy  or  not, — we  have  come  to  the  conclusion  that  it  is  not  against 
])ublic  policy. 

In  giving  this  opinion,  we  do  not  in  the  slightest  degree  controvert  any  of  the 
doctrines,  whereupon  the  decisions  have  been  founded,  against  the  assignment  of 
salaries  by  persons  filling  public  offices :   on  the  contrary,  we  acknowledge  the  sound- 
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ness  of  the  principles  which  govern  those  cases,  but  we  thinii  that  this  case  does  not 
full  within  any  of  tiiese  principles;  and  we  think  so  liccause  this  is  not  a  sum  of 
money  which,  "at  any  time,  during  the  lifetime  of  [231]  Sir  John  Norton,  could  pos- 
sibly have  been  appropriated  to  his  use,  or  for  his  lienefit,  for  the  ])uri)ose  of  sus- 
taining with  decorum  and  i)ro]iriety  the  high  rank  in  life,  in  which  he  was  placed  in 
India.  We  do  not  see  any  of  the  evils,  which  are  generally  supposed  would  result 
from  the  assignment  of  salary,  could  in  the  slightest  degree  have  resulted  from  the 
assignment  of  this  sum,  inasmuch  as  during  his  lifetime  his  personal  means  would, 
in  no  respect  whatever,  have  been  diminished,  but  remain  exactly  in  the  same  state 
as  they  were.  It  is  for  these  reasons,  that  their  Lordshijis  are  of  opinion,  that  the 
.ludgment  of  the  Court  lielow  was  erroneous,  and  that  we  are  under  the  necessity 
of  reversing  that  Judgment  ;  but  being  all  of  opinion  that  this  was  a  case  in  which 
it  was  necessary  for  an  executor  to  have  the  Judgment  of  a  Court  upon,  we  think 
under  the  special  circumstances,  that  the  costs  on  both  sides,  both  here  and  in  India, 
should  be  paid  out  of  the  fund. 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  4.  Jiuh/es  and  Courts;  tit. 
CONTRACT,  C.  5.  lUegal  Contracts,  c.  Contrary  to  Statute  ii.  :  tit.  PUBLIC 
OFFICER,  A.  Judicial  Capacity,  1.  Judges,  c.  Salary.  S.C.  10  Jur.  145;  3 
Moo.  Ind.  App.  4:55.  On  point  (i.)  as  to  alienation  of  official  salaries,  cf.  the 
provisions  of  s.  53  of  the  Bankruptcy  Act,  1883  (46  and  47  Vict.  c.  52);  Et 
parte  //uf/gi7is,  1882,  21  Ch.D.  91  ;  and  Ex  parte  Saunders  (1895),  2  Q.B. 
424  ;  and  see  also  Liverpool  Corporation  v.  Wriqht,  1859,  Johns.  359,  and  notes 
to  Fyall  V.  Bowles,  1747-50  (1  Ves.  Sen.  348),  in  'l  Wh.  and  T.  L.  C,  7th  ed.,  at  p. 
141  ;  (ii.)  as  to  allowance  of  costs  out  of  fund,  see  Luxiinon  Row  v.  Bajee  Row, 
1831.  2  Kiiapp,  at  p.  65;  and  ef.  Croker  v.  Hertford  {Marquis  of),  1844,  4 
Moo.  P.C.  at  p.  368  :  Bremer  v.  Freeman,  1857.  10  Moo.  P.C.  at  p.  374  ;  Dimes 
V.  Dimes,  1856.  10  Moo.  P.C.  at  p.  440  ;  Scouler  v.  Plowright,  1856,  10  Moo.  P.C. 
at  p.  458  :  and  Boughton  v.  Knight,  1873,  3  P.  and  D.  77-80.  For  general  powers 
of  Judicial  Committee  as  to  costs,  see  0.  in  C.  of  13th  June,  1853,  s.  1  (Stat.  R. 
and  0.  Rev.  iv.   306.1 


[232]  ON  APPEAL  FROM  THE  ST^PREME  COURT  OF  JUDICATURE 

AT  CALCUTTA. 

JOHN   COWIE    and   Others,— ^/jpe/fo«/.s;  WILLIAM    REMFRY    and   Others,— 
Respondents*  [Feb.   10  and   11.   1846]. 

C.  and  Co.  and  H.  and  Co.  were  merchants  at  Calcutta.  H.  and  Co.  sold  to 
C.  and  Co.  a  large  quantity  of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H.  and  Co..  and  submitted  it  to  H.  for  his 
approval,  when  H.  having  objected  to  a  particular  word  remaining,  the 
broker  took  the  sold  note  to  C.,  and  informed  him  of  H.'s  objection.  C. 
struck  his  pen  througli  the  word  objected  to  by  H.,  placing  his  initials  over 
that  erasure,  and  returned  it  to  the  broker,  who  thereupon  delivered  it.  so 
altered,  to  H.  and  Co.  The  broker  delivered  to  C.  and  Co.,  on  the  following- 
day,  a  bought  note,  which  differed  in  certain  material  terms  from  the  sold 
note.  In  an  action  brought  by  H.  and  Co.  against  C.  and  Co.  for  non-per- 
formance of  the  contract  contained  in  the  sold  note,  the  Supreme  Court  at 
Calcutta  was  of  ojiinion,  that  the  sold  note  alone  formed  the  contract,  and 
found  for  the  Plaintiffs.  Upon  appeal,  held  by  the  Judicial  Committee,  revers- 
ing such  finding,  that  the  tran.<jaction  was  one  of  bought  and  sold  notes,  and 
that  the  circumstances  attending  C.'s  alteration  of  the  sold  note  and  afExinsr 

*  Present — Members  of  the  Judicial  Committee :  The  Lord  President  (the  Duke 
of  Buccleuch),  Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh.  Privy  Councillors. — 
Assessors — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan. 
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his  initials,  were  not  sufficient  to  make  that  note,  alone,  a  binding  contract; 
and  that  there  being  a  material  variation  in  the  terms  of  the  bought  note 
with  the  sold  note,  they  together  did  not  constitute  a  binding  contract. 

This  was  an  action  brought  in  the  Supreme  Court  at  Calcutta,  to  recover  damages 
for  the  non-perform-[233]-ance  of  a  contract  by  which  the  Appellants  (the  De- 
fendants) engaged  to  purchase  of  the  Respondents  (tlie  Plaintiffs)  a  certain  quantity 
of  indigo. 

The  A|:jpellants  and  Respondents  both  constituted  mercantile  houses  at  Calcutta. 

The  contract  was  made  through  the  instrumentality  of  a  broker  of  the  name  of 
Holmes,  who  then  carried  on  business  in  paitnership  at  Calcutta. 

The  breach  of  the  contract  consisted  in  the  Appellant.*'  refusal  to  receive  and  pay 
for  147  chests  of  indigo,  being  part  of  a  nmch  larger  jiarcel  delivered  to  the  Appel- 
lants by  the  Respondents,  and  which  the  Appellants  afterwards  returned,  and  re- 
fused to  receive  or  pay  for,  upon  the  ground  that  by  the  specific  terms  of  the  con- 
tract, they  were  authorised  to  reject  these  147  chests,  on  account  of  the  inferior 
quality  of  the  indigo  contained  in  them.     The  entire  parcel  consisted  of  1166  chests. 

The  declaration  stated,  that  the  Defendants  and  one  William  Ainslie,  who  was 
then  without  the  judisdiction  of  the  Supreme  Court,  liargained  for  and  bought  of 
the  Plaintiffs  and  Robert  John  Dring  in  his  lifetime,  and  the  Plaintiffs  and  Dring 
sold  to  the  Defendants  and  Ainslie,  a  large  quantity  of  indigo,  being  the  whole 
produce  of  the  season's  indigo  of  two  factories  and  six-sixteenths  of  the  produce  of 
the  season's  indigo  of  another  factory,  at  the  rate  or  price  of  205  Company's  rupees 
per  factory  maund,  for  each  and  every  maund  thereof,  free  of  bi'okerage,  with  the 
usual  allowance  on  rejections,  viz.,  on  broken,  du.sts,  washings,  and  on  stuff'  inferior 
to  the  run  of  the  parcels  ;  delivery  to  be  taken  as  the  indigo  should  arrive,  and  to  be 
paid  for  by  the  Defendants  and  [234]  Ainslie  to  the  Plaintiff's  and  Dring  on  delivery 
thereof;  and  that  the  Plaintiff's  and  Dring  should  have  tlie  option  of  giving  the  re- 
jections at  the  price  they  might  be  valued  at  by  one  Mr.  A.  Lacroix,  or  to  withdraw 
them  ;  and  that  in  consideration  that  the  Plaintiffs  and  Dring  would  deliver  the 
said  indigo.  Defendants  and  Ainslie  promised  the  Plaintiffs  and  Dring,  to  take  de- 
livery of  and  accept  the  said  indigo,  and  pay  them  for  the  same  on  delivery.  It 
then  averred  that  the  produce  of  the  two  factories  and  six-sixteenths  of  the  third 
factory  amounted  to  4361  maunds  and  11  cliittahs,  and  that  Plaintiff's  and  Dring 
were  ready  and  w-illing  to  deliver,  and  tendered  and  offered  to  deliver,  to  the  De- 
fendants and  Ain.slie  the  said  indigo  as  it  arrived,  and  requested  the  Defendants 
and  Ainslie  to  take  deliveiy  of,  and  accept  and  pay  for,  the  same,  and  that  De- 
fendants and  Ainslie  accepted  and  paid  for  part  of  the  said  indigo;  and  assigned 
for  breach,  that  they  would  not  accept  or  pay  for  the  residue,  and  alleged  special 
damage. 

To  this  declaration  the  Defendants  pleaded  three  pleas: — First,  that  they  did 
not  promise  as  alleged;  Secondly,  that  Plaintiff's  and  Dring  did  not  tender  and 
offer  to  deliver  the  residue  of  the  indigo  to  the  Defendants  and  Ainslie  as  alleged  ; 
Thirdly,  that  the  said  residue  consisted  of  broken,  dust,  washings,  and  stuff  inferior 
to  the  run  of  the  parcels,  and  that  Defendants  and  Ainslie,  in  pursuance  of,  and 
according  to,  the  terms  of  the  contract,  rejected  the  said  residue.  That  the  residue 
so  rejected  was  afterwards  valued  by  the  said  Lacroix  at  the  price  of  154  Companj-'s 
rupees  per  factory  maund  ;  that  the  Defendants  and  Ainslie  were  always  ready  and 
w-illing  to  accept  and  paj'  for  [235]  such  residue,  according  to  the  valuation  of 
Lacroix,  of  which  the  Plaintiff's  and  Dring  had  notice:  but  that  the  Plaintiffs  and 
Dring  would  not  deliver  the  residue  at  that  price  or  valuation,  but  withdrew  tlie 
same. 

The  Plaintiffs  took  issue  on  all  these  pleas,  and  thereupion  issue  was  joined. 

On  the  1st  of  July  1842,  and  before  the  trial  of  these  issues,  a  commission  to 
examine  witnesses  in  London,  on  behalf  of  the  Plaintiffs,  and  of  the  Defendants, 
was  obtained. 

Upon  the  return  of  the  evidence  taken  under  the  commission,  the  cause  came  on 
for  trial,  before  Sir  Lawrence  Peel,  Chief  Justice,  and  Sir  John  Peter  Grant  and  Sir 
Henry  Wilmot  Seton,  Justices  of  the  Supreme  Court,  on  the  22nd  and  2.3rd  of 
November  1843. 
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It  was  proved,  on  behalf  of  the  PlaintiffK,  that  Messrs.  Whyte,  Holmes  and  Co., 
were  Brokers  at  Calcutta,  and  that  tiiat  tirni  was  employed  by  both  Plaintiffs  and 
Defendants,  in  negotiating  the  sale  and  purchase  of  the  indigo,  in  the  declaration 
mentioned;  and  in  order  to  establish  the  contract  declared  upon,  the  Plaintiffs  put. 
in  evidence  the  following  letter  written  liy  Holmes,  one  of  the  partners  in  tiie  firm  of 
Whyte,  Holmes  and  Co.,  dated  the  19th  November  1840,  addressed  to  the  Plain- 
tiffs, and  purporting  to  be  the  .sold  note  of  the  indigo  in  question  :  — 

"Calcutta,  19th  Xov.  1840. 

"  Messrs.  Hamilton  and  Co. 

"  Dear  Sirs, — We  have  this  day  sold  for  you  to  Messrs.  Colvin,  Ainslie,  Cowie  and 
Co.,  the  wliole  produce  of  this  season's  indigo  of  the  Big  and  Little  [236]  Union, 
in  Kishnagur,  and  6-16ths  of  the  Mulnauth  factory,  on  the  following  terms,  viz.  :  — 

t^Uiantity About  4500  Mds. 

Price Two  hundred  and  five  Co.'s  rupees,  per  factory  maund,  free  of 

brokerage,  with  the  usual  allowance  on  r.jjectij'is,  viz, 
on  broken,  dust,  washings,  and  on  stuff'  inferior  to  the 

H.C. 

usual  run  of  the  parcel. 

Delivery To  be  taken  as  it  arrives,  and  to  be  paid  for  on  delivery.     You 

are  to  have  the  option  of  giving  the  rejections  at  the  price 
they  are  valued   at   l)y  Mr.   A.   Lacroix,   or  to  withdraw 
them. 
"  We  remain,  dear  Sirs,  yours  faithfully, 

■  Whyte,  Holmes  and  Co.,  Brokers." 

This  letter  was  proved  to  have  been  delivered  by  Holmes  to  the  Plaintiff,  Wool- 
laston.  And  it  was  further  proved,  that  at  the  time  the  letter  was  delivered  to 
Woollaston,  it  contained  the  word  "  usual  " ;  that  Woollastou  objected  to  the  word 
■'  usual  "  remaining  in,  and  required  that  word  to  lie  struck  out.  That,  thereupon. 
Holmes  t«ok  the  letter  to  the  Defendant,  Henry  Cowie,  who  struck  out  the  word 
"  usual  "  with  his  pen,  and  put  his  initials  over  it,  for  the  purpose  of  vouching  the 
expunction  of  that  word,  and  that  Holmes  afterwards  gave  the  letter  to  Woollaston, 
as  the  sale-note  of  the  contract. 

The  Defendants  objected  to  this  letter  being  received  as  evidence  of  the  contract, 
on  the  ground,  that  it  was  [237]  not  in  itself  a  contract :  that  it  was  in  its  form  a 
sold  note,  forming  part  only  of  a  contract,  and  that  to  make  it  a  contract,  a  corre- 
sponding liought  note  ought  to  be  ]jroduced.  That  further,  as  a  contract  it  was  im- 
perfect and  not  binding,  under  the  Statute  of  Frauds,  for  want  of  the  signature  of 
the  Defendants.  The  Supreme  Court,  however,  received  it  as  evidence,  and  gave 
leave  to  the  Defendants  to  move  for  a  non  suit. 

It  was  proved  by  the  Defendants,  as  part  of  their  case,  that  on  the  20th  of  Novem- 
ber 1840,  Messrs.  Whyte,  Holmes  and  Co.,  wrote,  and  sent  to  the  Defendants,  a 
letter  of  corresponding  date  with  the  sold  note,  and  purporting  to  be  the  bought 
note  of  tlie  indigo  mentioned,  which  was  as  follows:  — 

"  Calcutta,    19th   Novr.    1840. 
"  Messrs.  Colvin,  Ainslie,  Cowie  and  Co. 

"  Dear  Sirs, — We  have  this  day  purchased  on  your  a/c  from  Messrs.  Hamilton 
and  Co.  about  4500  maunds  of  indigo,  lieing  the  present  season's  produce  of  tlie 
Big  and  Little  Union  in  Eishnagur,  and  6-16ths  of  the  Mulnauth  concern,  on  the 
following  terms,  viz. : 

Price,  Co.'s  Ks.   205  ^  F.Md.  and   1   %   brokge.   from  you,   rejecting  broken, 

dust,  washings,  and  any  thing  that  is  inferior  to  the  run  of  the  parcels. 
Delivery,  To  be  taken  as  it  arrives,  and  to  lie  ])aid  for  on  being  delivered. 
"  Mr.  Lacroix  of  our  establishment  is  to  examine  the  indigo,  and  state  any  that 
he  considers  to  be  inferior,  and  also  to  value  it,  and  the  other  rejections.  Messrs. 
Hamilton  and  Co.  re.serving  for  themselves  the  option  of  giving  tlie  rejections  or 
not,  as  they  may  choose. — We  remain,  dear  sirs,  yrs.  faithfy., 

"  Whttb,  HoLirEs  and  Co." 
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[238]  It  was  further  proved,  that  the  deliveries  of  indi<^o  under  the  contract 
made  by  Whyte,  Holmes  and  Co.,  coiiimenced  on  the  30th  November  1840,  and  ended 
on  the  14th  January  1841,  and  consisted  of  1151  chests,  or  4361  factory  maunds, 
and  11  chittacks,  and  that  the  whole  of  them  were  inspected  and  approved  or  re- 
jected by  Lacroix,  the  person  named  in  the  bought  and  sold  notes,  who  attended  all 
the  deliveries,  and  made  his  rejections  mostly  in  the  presence  of  a  Mr.  Siivi,  one  of 
the  manufacturers  of  a  larye  portion  of  the  indigo,  and  that  Lacroix  valued  all  the 
rejected  chests,  which  were  afterwards  accepted  by  the  Defendants.  That  in  the 
month  of  Decemlter  1840,  the  Defendants  shipped  for  London  1012  of  the  chests  of 
nidiLTo  so  bought  by  them  of  the  Plaintitt's,  and  paid  for  as  aforesaid,  and  afterwards 
sold  tlie  same  by  auction  at  the  indigo  sales  in  London  in  July  1841.  That  in  March 
1841,  the  Plaintiffs  applied  to  Defendants,  through  Messrs.  Wliji:e,  Holmes  and  Co., 
to  olitain  the  Defendants'  consent  to  have  the  rejected  chests  of  indigo,  then  in  the 
lionded  warehouse,  sold  by  |Hiblic  auction,  but  the  Defendants  declined  to  interfere. 
That  in  May  1841,  the  Plaintiffs  obtained  from  the  bonded  warehou.se  at  Calcutta 
147  chests  of  indigo,  which  included  the  whole  number  of  chests  rejected  by  the 
Defendants,  and  10  chests  laeyond.  That  in  June  1841,  the  Plaintiffs,  by  Messrs. 
Holmes,  Faudon  and  Co.,  their  brokers,  .sold  the  whole  of  the  147  chests  received  by 
them  from  the  lx)nded  warehouse,  bj'  public  auction  in  Calcutta,  at  prices  con- 
siderably less  than  the  valuation  of  chests  rejected  by  Lacroix,  for  being  inferior, 
and  wliich  the  Plaintiffs  delivered  at  such  valuation,  without  observation  or  objec- 
tion. That  between  the  29th  of  November  1841,  and  2nd  of  [239]  February  1842, 
64  chests  of  the  indigo  rejected  by  the  Defendants,  and  part  of  tlie  132  chests  which 
had  been  deposited  in  the  bonded  warehouse  in  Calcutta  by  the  Defendant.s,  and  sold 
by  auction  in  Calcutta  by  the  Plaintiff's  in  June  1841,  as  aforesaid,  arrived  in 
London,  and  were  put  up  for  sale  by  auction  in  London  in  April  1842,  and  57  of 
the  said  chests  were  then  sold,  at  prices  averaging  one-third  less  than  the  .sale  price 
of  the. 1012  chests.  That  the  64  chests  so  sold  in  April  1842,  were  compared  and 
examined  with  the  1012  chests  of  indigo  sold  in  July  1841,  the  rejected  chests  were 
contrasted  with  the  accepted  chests  of  the  corresponding  marks  and  parcels,  and 
the  1012  were  found  to  be  of  very  superior  quality,  and  the  64  chests  were  found  to 
be  very  far  inferior  to  the  general  run  of  the  1012  cliests  and  to  the  accepted  chests 
of  the  corresponding  marks,  and  57  of  the  said  chests  were  then  sold,  at  prices 
averaging  one-third  less  than  the  sale  price  of  the  1012  chests. 

The  evidence  given  respecting  the  custom  of  merchants  at  Calcutta  to  deliver 
bought  and  sold  notes,  was  conflicting;  but  the  Court,  ujx)n  the  evidence  in  general, 
found  a  verdict  for  the  Plaintiffs,  for  the  dift'erence  of  amount  l)etween  the  contract 
price  of  the  indigo,  and  that  at  which  the  Plaintiff's  sold  the  132  chests,  through 
Messrs.  Holmes,  Faudon  and  Co.,  in  June  1841,  and  directed  that  the  amount  should 
be  calculated  by  the  prothonotary.  The  prothonotary  calculated  the  amount  of  the 
damages,  and  assessed  them  at  Ks.  26,035.  5.  11. 

Upon  the  26tli  of  January  1844,  the  Defendants  obtained  from  the  Supreme 
Court,  a  rule  to  show  cause  why  a  judgment  of  nonsuit  should  not  be  entered,  or  why 
a  verdict  should  not  he  entered  for  the  Defen-[240]-dants,  or  why  a  new  trial  should 
not  be  had,  on  the  grounds,  that  the  contract  declared  upon  was  not  duly  signed 
according  to  the  Statute  of  Frauds,  and  tliat  there  was  no  written  contract,  and  that 
the  verdict  was  against  evidence,  or  the  weight  of  evidence. 

The  Plaintiffs  showed  cause  against  the  rule,  and  the  Court  took  time  to  con- 
sider their  judgment,  and  on  the  5tli  March  1844,  Sir  Lawrence  Peel  delivered 
judgment,  that  the  Defendants'  rule  of  the  26th  of  January  1844,  should  l>e  dis- 
charged, with  costs.  This  Judgment  proceeded  on  the  ground  that  the  sold  note 
put  in  by  the  Plaintiffs,  alone  evidenced  the  contract  between  the  ])arties  ;  and  that 
the  Plaintiffs,  having  proved  the  contract  declared  on,  and  the  delivery  of  the  whole 
quantity  contracted  for,  it  lay  upon  the  Defendants  to  show,  that  they  had  rightly 
exercised  their  power  of  rejection,  which  the  Court,  upon  tlie  evidence  in  the  cause, 
was  not  satisfied  of,  and  was,  therefore,  of  opinion  that  the  Defendants  were  bound 
to  pay  the  contract  price  for  the  indigo  rejected. 

From  this  verdict  and  judgment  of  the  Supreme  Court,  the  present  Appeal  was 
brought. 

The  Solicitor-General  (Sir  F.  Kelly),  Mr.  Hill,  (J.C,  and  Sir  John  Bayley,  for 

482 


COWIE  V.   REMFKY  [1846]  V  MOORE,  241 

the  Apiiflliuits. — Tliis  was  a  eontnict  l)y  i)ouj;ht  ai)d  sold  notes,  according  to  the 
visual  mode  of  mercantile  transactions  at  Calcutta;  and  it  cannot  be  disputed  that, 
if  there  be  any  variation  in  any  material  part,  between  the  bought  and  sold  notes, 
the  contract  is  void  and  gone.  Thovnfon  v.  Meux  (1  Moody  and  Malkin,  43). 
Thornton  v.  Kempster  (5  Taunt.  786).  [241]  I'itis  v.  Beckett  (13  Mee.  and  W.  7-13). 
Sliort  V.  S/Hickiiian  (2  Barn,  and  Adol.  9G2).  llawes  v.  Foster  (1  Moody  and  Rob.  368). 
Smitii's  Mercantile  Law,  3  Edit.  p.  -455.  There  must  be  mutuality  of  contract.  The 
sold  note  is  a  document  which  e.\presses  only  a  sale ;  it  cannot,  therefore,  even 
though  signed  by  the  intended  buyer  and  seller,  amount  in  law  to  a  contract  of  sale 
and  purchase,  so  as  to  satisfy  the  Statute  of  Frauds  (29  Car.  II.  cap.  3,  sec.  17),  the 
contract  lequired  by  that  Act  being  a  mutual  agreement,  binding  on,  and  enforce- 
able against,  both  parties,  whicii  a  .sold  note  is  not.  In  this  case,  the  sold  note 
(litters  in  many  particulars  from  the  l)ought  note.  But  assuming  the  contract  to 
be  contained  in  the  sold  note  alone,  the  note  proved  by  the  Plaintiffs  was  altered  in  a 
material  particular,  after  it  had  been  signed  by  the  brokers,  and  was  not,  subsequent 
to  such  alteration,  signed  by  the  Respondents,  or  any  agent  lawfully  authorised  on 
their  behalf.  The  insertion  of  the  initials  H.  C.  above  the  erasure  of  the  word 
"  usual  "  in  the  note  was  not  intended  to  operate,  and  could  not  operate,  further 
than  as  an  authentication  of  the  erasure:  it  did  not  in  law  amount  to  a  signature 
sufficient  to  bind  the  Appellants  to  the  performance  of  the  contract,  so  as  to  satisfy 
the  Statute  of  Frauds.  Eastwood  v.  Ktnyon  (11  Add.  and  Ell.  138).  Allen  v. 
Bennett  (3  Taunt.  169).  Stokes  v.  Moore  (1  Cox,  219).  The  Court  below  thought 
that  this  case  fell  within  the  principle  of  Eowe  v.  Osborne  (1  Stark,  Xisi  Frius  Cases, 
140),  but  we  submit  that  the  present  is  wholly  different  from  that  case.  In  that 
case  there  were  none  of  the  incidents  of  a  l>ought  note,  in  the  mercantile  acceptance 
of  the  term;  the  contract  was  [242]  not  eftected  through  the  medium  of  bought  and 
sold  notes,  nor  was  it  signed  by  the  broker,  but  by  the  party  himself ;  and  Lord  Ellen- 
borough  was  of  opinion  that  that  was  the  real  contract,  and  not  the  note  of  such 
contract,  which  was  sent  by  the  broker  to  the  Defendant,  and  whicli  varied  from 
the  contract  itself. — [Lord  Brougham:  In  Hawes  v.  Forster  (1  Moody  and  Rob.  368), 
the  jury  were  desired  to  say,  whether  it  was  a  ))ought  and  sold  note ;  so  here  we  are  a 
jury  as  much,  as  the  Judges  of  the  Su]:ireme  Court  were.] — It  cannot  be  contended 
that,  at  the  time  the  broker  went  to  Cowie,  and  he  struck  out  the  word  '*  usual,"  the 
transaction  was  complete  ;  and  that  the  necessity  of  a  bought  note  was  dispensed  with, 
by  Cowie  agreeing  to  the  alteration.  Suppose  a  draft  release  l>rought  to  one  of  the 
]iarties  to  have  an  alteration  agreed  to,  his  signing  that  alteration  is  not  the 
formation  of  a  contract.  The  mere  circumstance  of  the  name  of  a  party  being 
written  by  himself  in  the  body  of  a  memorandum  of  agreement  for  a  lease,  will  not 
constitute  a  signature  within  the  meaning  of  the  Statute  of  Frauds.  Stokes  v.  Moore. 
This  must  be  considered  as  a  transaction  effected  by  a  broker  between  other  parties, 
l)y  means  of  bought  and  sold  notes;  and  the  effect  of  the  bought  note  varying 
materially  from,  the  sold  note,  is  to  render  the  contract  void.  Nothing  has  lieen 
done  to  waive  the  effect  of  such  variation. 

Sir  Thomas  Wilde,  and  Mr.  Charles  Buller,  for  the  Respondents. — The  question 
is,  whether  this  sold  note,  containing  all  the  terms  of  the  contract  of  the  parties,  is 
within  the  meaning  of  the  Statute  of  Frauds.  The  bought  note  [243]  was  not  neces- 
sary— the  transaction  was  complete  without  it. — [Lord  Brougham:  The  question  is, 
whether  this  is  a  transaction  of  bought  and  sold  notes.  If  it  is  so,  the  law  is  clear. 
Rowe  V.  Osborne  [1  Stark.  N.P.  140]  was  not  a  case  of  liought  and  sold  notes.] — 
This  note  was  signed  by  the  party  sought  to  be  bound.  There  is  no  doubt  whatever 
that  White,  Holmes  and  Co.  had  authority  to  enter  into  the  contract.  Hobnes 
tendered  the  note  which  contained  the  contract  to  Woollaston  for  his  approbation, 
but  upon  his  dissenting  to  the  word  "  usual  "  remaining,  he  took  it  to  Cowie;  and 
the  effect  of  his  conversation  with  him  was,  that  he  agreed  to  it,  with  the  word 
"  usual  "  struck  out  of  it.  Cowie  drew  his  pen  through  the  word,  put  his  initials 
over  it,  and  handed  it  back  to  Holmes  to  be  delivered  to  the  seller.  W'e  have, 
therefore,  a  paper  containing  the  terms  of  the  contract,  signed  by  the  party  author- 
ised I)y  the  buyer,  and  delivered  to  the  seller,  with  the  approbation  of  the  buyer. 
This  was  the  signature  of  the  purchaser  for  all  legal  purposes  (l)efore  the  delivery  of 
the  bought  note);  if  it  was  not  so,  at  the  delivery,  it  never  could  be  afterwards  made 
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a  contract  within  the  Statute  of  Frauds.  The  bought  note  was  not  the  means  of 
completing  the  transaction  ;  it  was  not  the  means  by  which  the  fact  of  buying  was 
known  to  the  buyer  ;  it  was  not  delivered  at  the  time.  All  the  evidence  goes  to  prove 
the  contract  complete  without  the  lx>ught  note,  and  it  not  being  the  general  custom 
at  Calcutta,  to  complete  mercantile  transactions  by  lx)ught  and  sold  notes,  there 
was  no  occasion  for  the  bought  note  here,  and  the  contract  was  a  binding  contract 
without  it. 

The  Solicitor-General  [Sir  F.  Kelly],  in  reply. — Tliis  is  undoubtedly  a  case  of 
bought  and  sold  notes  :  [244]  the  broker  himself  states  that  he  delivered  both  a 
bought  and  a  sold  note.  The  contract,  in  such  cases,  is  not  binding  upon  either 
party  until  both  are  delivered.  Thornton  v.  Keinpster  (5  Taunt.  7S6 ;  1  Marsh. 
355). — [Dr.  Lushington  referred  to  Hunipliriex  v.  Carvtilho  (16  East.  45).] — That  case 
is  in  our  favour  ;  it  goes  to  show  that  the  notes  nmst  correspond  at  the  time  that  the 
contract  is  completed. — [Dr.  Lushington  :  There  was  parol  evidence,  that  the  seller 
acquiesced  in  the  sale.] — Tliere  was  no  variation  of  the  contract  on  the  Iwught  and 
.sold  notes.  That  case  only  shows  that  the  authority  might  be  disputed  ;  the  question 
was,  whether  the  seller  might  reject  it  on  other  grounds  than  discrepancy. 

The  Right  Hon.  Dr.  Lushingt«n  (August  10,  1846). — The  Appellants  and  the 
Respondents  were  two  mercantile  firms  at  Calcutta.  The  Appellants  were  the  pur- 
chasers of  a  large  quantity  of  indigo  from  the  Respondents,  who  brought  an  action 
against  them,  for  damages  for  non-perforuiance  of  a  contract,  dated  the  19th  of 
November  1840. 

The  Supreme  Court  was  of  opinion,  that  tlie  contract  was  solely  con.stituted  by  a 
note,  signed  by  Messrs.  White,  Holmes  and  Co..  the  brokers  employed  by  both  parties, 
that  note  being  dated  the  19th  of  November  1840. 

The  Court  being  of  opinion,  that  there  had  Ijeen  a  breach  of  this  contract,  gave 
damages,  assessed  in  pursuance  of  the  contract,  to  the  Respondents,  the  Plaintifis. 
The  Appellants,  the  Defendants,  contended  that  this  sold  note  did  not  alone  con- 
stitute the  contract,  but  that  the  contract  consisted  of  the  sold  note,  [245]  and  also 
of  the  bought  note,  bearing  the  same  date,  and  signed  by  the  brokers. 

The  Defendant-s  also  insisted,  at  the  trial,  that  the  Plaintiffs  were  bound  to 
give  in  evidence  the  lx)ught  note,  as  well  as  the  sold  note.  The  Court,  however,  was 
of  a  contrary  opinion,  and  the  Defendants  produced  the  Iwught  note  as  part  of  their 
evidence. 

A  question  arose,  as  to  whether  it  was  customary,  in  Calcutta,  to  deliver  bought 
and  sold  notes,  and  the  Court  declared,  in  its  Judgment,  that  the  evidence  in  favour 
of  the  custom  preponderated. 

The  questions  for  us  to  decide,  are,  first,  what  document,  or  documents,  con- 
stitute the  contract  between  the  parties ;  next,  what  is  the  construction  of  the  con- 
tract; and,  la.stly,  whether  the  contract  was  void,  or  has  been  broken. 

The  facts  of  the  transaction  must  be  taken  from  the  evidence  of  Mr.  Holmes  (a 
partner  in  the  brokers'  firm),  who  was  living  in  London,  and  examined  under  a 
commission.  He  states,  that  his  firm  acted  as  brokers;  that  he  communicated,  as 
to  the  purchase,  with  Mr.  Henry  Cowie,  one  of  the  firm  of  the  Defendants  ;  that  he 
wrote  the  sold  note  addressed  to  the  Respondents  ;  that  Mr.  Woollaston,  one  of  the 
Respondents,  objected  to  the  word  ''  usual," — the  word  "  usual  "  occurring  in  this 
manner :  "  Two  hundred  and  five  Company's  rupees  per  factory  maund,  free  of 
brokerage,  with  the  usual  allowance  on  rejections,  viz.,  on  l)roken,  dust,  washings, 
and  on  stuff  inferior  to  the  usual  run  of  the  parcel ;"  the  objection  taken  was  to  the 
word  '■  usual."  He  says,  that  he  stated  this  objection  to  Mr.  Cowie,  who,  he  thinks, 
read  the  letter,  struck  through  the  word  "  usual,"  and  put  his  initials,  "  H.  C."  over. 
Mr.  Holmes  adds,  that  he  delivered  this  note,  so  [246]  altered,  to  Mr.  Woolla.ston,  to 
liind  the  sale,  as  a  contract  between,  the  parties. 

Mr.  Holmes,  on  his  cross-examination,  states,  tiiat  there  was  a  bought  note  as 
well  as  a  sold  note.  He  says  he  dolivcied  the  bouglit  note  to  the  Defendants,  for  the 
purpose  of  their  advising  their  friends  of  the  purchase:  he  did  not  deliver  it  as  a 
contract,  but  subsequently  to  the  day  of  the  contract,  for  the  purpose  aforesaid.  He 
savs  it  was  not  then  customary,  at  Calcutta,  to  deliver  a  bought  uotc  to  the  purchaser, 
or  a  note  to  the  seller. 
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Mr.  Ferguson,  however,  a  witness  of  much  greater  experience,  and  wliose  opinion 
WHS  adopted  l)y  the  Court,  sitting  as  a  jury,  says,  he  considered  it  "  the  invariable 
custom,  at  Calcutta,  to  deliver  bought  and  sold  notes:  it  was  so  in  1840,  and  it  is 
so  now." 

Then,  upon  tlie  whole  of  this  evidence,  we  must  determine  what  is  the  legal 
conclusion,  as  to  the  way  in  which  it  was  the  intention  of  the  parties  that  the  contract 
should  be  made,  and  whether  any,  and  what  contract  was  made.  Accord- 
ing to  the  custom  prevailing  amongst  merchants  at  Calcutta,  the  contract 
should  have  been  by  bought  and  sold  notes,  and  the  necessary  inference 
is,  that  the  parties  intended  to  contract  according  to  this  custom ;  but 
this  is  not  all ;  there  is  delivered  to  both  parties  a  bought  and  sold  note,  according 
to  such  custom.  The  actual  dealing  corresponds  with  the  usual  practice.  What 
is  to  be  set  off  against  this?  nothing  but  the  statement  of  Mr.  Holmes,  evidently  a 
young  and  inexperienced  person,  who  deposes  that  he  did  not  believe  such  a  custom 
to  exist,  though,  at  the  very  moment  he  was,  de  facto,  following  it.  All  the  acts  of 
the  two  parties  show  they  were  acting  in  observance  of  the  custom.  Mr.  Woollas- 
[247]-ton  requires  the  sold  note  to  be  corrected,  according  to  his  sense  of  what  the 
contract  should  be.  Mr.  Cowie,  one  of  the  Defendants,  requires  a  bought  note  to  be 
delivered. 

Looking  at  all  these  facts,  we  think  that  if  there  be  no  other  evidence,  or  circum- 
stances to  the  contrary,  we  must  come  to  this  conclusion,  that  the  transaction  is  to  be 
considered  as  a  contract  l)y  bought  and  sold  notes,  and  to  be  governed  by  the  rules 
applicable  to  such  a  contract.  What  is  there  in  this  case  which  militates  against 
such  a  conclusion.'  The  fact  that  after  the  sold  note  had  been  shown  to  Mr. 
Woollaston,  and  he  had  objected  to  the  word  "  usual,"  the  same  note  had  been  shown 
to  Mr.  Cowie,  and  as  Mr.  Holmes  says,  he  thinks,  read  over  by  him,  and  afterwards, 
as  he  deposes,  the  word  "  usual  "  struck  through,  and  the  initials  "  H.  C."  of  Cowie's 
name  added  by  him. 

It  is  contended,  on  the  part  of  the  Respondents,  that  the  conclusion  to  be  drawn 
from  this  circumstance  is,  that  Mr  Cowie,  by  this  act,  so  sanctioned  the  sold  note, 
that  he  and  his  firm  were  bound  by  all  the  conditions  therein  contained,  that  such 
note  innnediately  constituted  the  contract  lietween  the  parties,  and,  if  accepted  by 
the  Respondents,  became  binding  upon  the  Appellants,  entirely  abrogating,  pro  hoc 
vice,  the  customary  mode  of  dealing  by  liought  and  sold  notes,  and  all  the  legal 
results  arising  therefrom.  It  maj'  Ise  true,  that  merchants  dealing,  infer  se,  are  not 
bound  by  any  customary  mode  of  contracting,  and  that  they  may  adopt  another 
and  a  different  mode  of  contracting,  if  they  think  fit ;  but  we  are  of  opinion,  that  the 
presumption  is  strongly  in  favour  of  the  custom,  and  that  any  alleged  deviation 
therefrom  must  be  strictly  proved. 

Now,  what  was  the  course  of  this  transaction?  Mr.  [248]  Cowie,  as  the  acting 
partner  of  his  firm,  communicates  w^ith  Mr.  Holmes,  the  broker,  and  they  come  to 
some  understanding  as  to  the  terms  on  which  the  indigo  is  to  be  purchased.  The 
custom  of  dealing  by  bought  and  sold  notes  having  been  proved,  it  must  be  pre- 
sumed that  Mr.  Cowie  intended  so  to  deal,  till  the  contrary  be  proved.  Mr.  Holmes, 
conceiving  that  he  understood  the  terms  agreed  upon  by  Mr.  Cowie,  embodied  them 
in  the  sold  note,  which  he  sent  to  Mr.  W'oollaston,  the  seller.  There  is  neither  proof 
nor  presumption  that  Mr.  Cowie  saw  this  note  before  it  was  sent.  Mr.  Woollaston 
returns  the  note  through  Mr.  Hohnes,  with  an  objection  to  the  word  "  usual."  Mr. 
Holmes  has  an  interview  with  Mr.  Cowie,  and  tells  him  that  he  cannot  finish  the 
transaction  unless  the  word  "  usual  "  be  struck  out;  and  so  far  as  it  appears,  it  was 
for  this,  and  this  purpose  only,  that  the  sold  note  was  shown  to  Mr.  Cowie.  Mr. 
Holmes  thinks  he  read  it ;  assuming  he  did,  he  read  it  for  the  purpose  of  considering 
whether  he  should  comply  with  the  demand  made — whether  he  should  consent  to 
one  professed  and  designated  alteration  ;  he  was  not  (whatever  might  Ije  the  legal 
consequence),  de  facto,  required  to  read  it,  with  a  view  to  determine  whether  it  con- 
tained the  terms  he  intended  to  contract  upon  ;  first  of  all,  was  it  intimated  to  him, 
that  by  the  act  he  was  asked  to  do,  he  would  depart  from  the  accustomed  usage,  and 
irrevocably  bind  himself  and  partners  by  that  single  note?  This  signature  of  the 
alteration  can  only  l>e  taken  to  indicate  his  approval  of,  or  rather  his  assent  to,  that 
alteration. 
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We  are  of  opinion,  that  it  would  be  exceedingly  dangerous  to  the  safety  of  all 
mercantile  transactions,  which  so  mainly  depend  upon  usage,  and  the  observance 
of  it,  if  we  were  to  infer  from  a  circumstance  of  this  [249]  description,  that  the 
purchasers  were  bound  by  this  sold  note  alone,  contrary  to  the  custom,  contrary  to 
the  course  of  the  transaction  itself,  thereby  establishing  a  contract  by  an  act  not 
in  itself  purporting  so  to  do,  and  of  the  consequences  of  which  Mr.  Cowie  was 
not  apprized,  and  which  no  mercantile  man  could  be  expected  to  surmise. 

We  are  of  opinion,  that  the  contract  was  not,  as  held  in  the  Judgment,  evidenced 
by  the  sold  note  alone ;  but  that  it  was  a  contract  by  bought  and  sold  notes,  according 
to  the  custom  in  use,  and  to  be  so  dealt  with.  We  think  that  the  estaljlislied  usage  of 
dealing  in  the  mercantile  world,  should  be  held  in  high  respect ;  the  very  existence  of 
such  usage  shows  that  in  practice  it  has  been  found  useful  and  beneficial;  the 
presumption  is  in  its  favour,  and  no  departure  from  it  is  to  be  inferred  from  doubt- 
ful circumstances,  and  especially  not  from  circumstances,  which,  in  the  opinion  of 
mercantile  men  generally,  would  not  be  conceived  to  produce  any  such  consequences. 

The  Court  below  relied  on  the  case  of  Rou-e  v.  Osborne  [1  Stark.  N.P.  140]. 
Though  this  was  only  a  decision  at  Nisi  Prius,  yet  we  acknowledge  its  weight,  as 
being  the  opinion  of  a  most  eminent  Judge  (Lord  EUenborough),  jjeculiarly  con- 
versant with  mercantile  contracts ;  but  we  think  that  case  is  so  materially  distin- 
guishable from  the  present,  that  it  is  not  only  not  directly  applicable,  as  was  admitted 
by  the  Court  below,  but  that  the  principle  on  which  Lord  EUenborough  relied, 
cannot  be  made  applicable  to  the  circumstances  of  the  present  case.  In  Bowe  v. 
Osborne,  the  note  delivered  to  the  vendor  was  actually  signed  by  the  purchaser ; 
the  note  of  the  contract  afterwards  sent  to  the  purchaser  differed  from  it.  Lord 
EUenborough  held  that  the  note  signed  [250]  Ijy  the  purchaser  constituted  the  real 
contract.  The  principle,  upon  which  Lord  EUenborough  so  ruled,  is  not  stated, 
Ijut  we  apprehend  it  must  have  been  tliis,  that  tlie  signature  clearly  evidenced  the 
consent  of  the  jiurcliaser,  to  buy  on  the  terms  stated  in  the  document;  for  that 
purpose,  and  that  purpose  only,  could  the  document  have  been  suljmitted  to  him,  for 
his  signature,  and  lieing  so  signed  by  him,  the  necessary  and  inevitable  conclusion, 
in  the  absence  of  fraud,  is,  that  he  knew  and  approved  of  the  terms,  and  expressed 
such  approval  by  his  signature.  The  vendor  having  assented  to  those  terms,  there 
was  a  complete  contract  between  the  two  parties;  and  the  very  fact  of  such  a 
signature  by  a  party  Iseing  contrary  to  the  custom  of  buying  by  bought  and  sold 
notes  (which  are  signed  by  the  broker),  showed  that  he  relied  upon  himself,  upon 
his  own  act  and  deed,  in  concluding  the  bargain,  and  not  upon  the  broker,  or  on 
any  note  to  be  hereafter  delivered  to  him. 

The  present  case  we  think  essentially  different.  Here  the  note  received  no 
signature  from  the  party;  it  was  submitted  to  the  party,  not  for  the  purpose  of 
considering  if  it  contained  his  intentions,  but  solely  and  exclusively  for  the  purpose 
of  asking  Mr.  Cowie's  consent  to  the  removal  of  one  word,  and  to  that  removal  he 
consents,  and  affixes  his  initials  in  approbation  of  that  removal,  and  nothing  else. 
We  cannot  consider  this  as  a  proof  of  knowledge  of  contents,  and  consent  to  be 
bound  by  the  whole  instrument,  abandoning  the  usual  mode  of  contract  by  bought 
and  sold  notes.  We  have  examined  all  the  other  authorities  cited  at  the  Bar,  but 
we  do  not  think  they  apply  with  sufficient  closeness  to  require  any  further 
investigation. 

[251]  We  feel  bound,  therefore,  to  differ  from  the  Supreme  Court,  and  the 
Jud!i;ment  they  have  pronounced,  on  this  part  of  the  case.  We  think  that  this  must 
be  considered  as  a  transaction,  in  the  contemplation  of  the  parties,  by  Ijought  and 
sold  notes,  and  that  the  contract  is  contained  in  both  of  the  notes,  and  not  in  one. 
If  this  be  so,  it  is  admitted  that  there  is  a  material  variation  between  the  two 
notes;  and  then  the  consequence  follows,  from  all  legal  principles,  that  no  binding 
contract  has  been  effected.  To  such  purport  is  the  decision  of  the  Court  of  Common 
Pleas,  in  Thornton  v.  Kempster  (.5  Taunt.  786).  To  use  the  words  of  Mr.  Baron 
Parke  in  another  case,  the  parties  never  have  contracted  in  writing  ad  idem. 

For  these  reasons  we  are  of  opinion,  tliat  the  Judgment  of  the  Court  below  must 
he  reversed,  and  judgment  be  entered  for  the  Defendants  below,  the  Apjiellants  here. 

I  must  add,  however,  that  this  is  the  Judgment  of  the  majority  of  their  Lordships, 
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and  that  the  Cliaiicellor  of  the  Duchy  of  Cornwall  [The  Hight  Hon.  T.   Peiiiberton 
Leigh]  was  inclined  to  have  taken  a  different  view  of  this  case. 

[Mews'  Dig.  tit.  CONTRACT;  A.  2.  Statute  of  Frauds,  h.  vi.;  E.  Disch.\uge  and 
Breach  of  Contracts;  2.  Alteration:  tit.  SALE  OF  GOODS;  B.  Statute  ok 
Frauds,  2.  f.  S.C.  .3  Moo.  Ind.  App.  418;  10  Jur.  789.  See  Sievewriyht  v. 
Archibald,  1851,  17  Q.B.  103;  I'arton  v.  Crofts,  1864,  33  L.J.  C.P.  189; 
Thompson  v.  Gardiner,  1876,  1  C.P.D.  777.  Sale  of  Goods  Act,  1893  (56  and 
57  Vict.  c.  71),  s.  4  ;  Indian  Contract  Act  (Act  ix.  of  1872),  ss.  7,  20,  29  ;  Indian 
Transfer  of  Property  Act  (Act  iv.  of  1882),  s.  54.  As  to  expression  of  existence 
of  divergence  or  unanimity  of  opinion  among  members  of  Judicial  Committee, 
see  0.  in  C.  of  4th  Feb.  1878,  and  authorities  collected  in  Philliniore,  Eccl.  Lair, 
2nd  Ed.  p.  975.  See  also,  as  to  Judicial  Committee  reversing  finding  of  fact, 
Reg.  V.  Eduljee  Dyrainjee,   1846,  5  Moo.   P.C.  284.] 


[252]     ON  APPEAL  FUOM  THE  ARCHES  COURT  OF  CANTERBURY. 

EMMA  CURTIS,— J /v^''//«yiy,-  GEORGE  SAVAGE  CURTIS,— /?es/w«(/e«« 
[June  14,  1845,*  and  Feb.  18,  1846t]. 

In  a  suit  for  a  divorce,  a  mensa  et  thoro,  a  decree  of  confrontation  was  issued, 
for  the  wife,  who  liad  eloped  to  America,  to  appear  to  be  identified,  when 
her  proctor  tendered  a  defensive  allegation.  The  Arches  Court  of  Canter- 
bury, rejected  the  allegation,  as  she  was  in  cont'Cmpt,  l)y  reason  of  her  non- 
appearance to  the  decree  of  confrontation.  Such  rejection  affirmed,  on 
Appeal,  by  the  Judicial  Committee  of  the  Privy  Council  [5  Moo.  P.C.  256]. 

A  divorce  a  mensa  et  thoro,  on  the  ground  of  adultery,  pronounced  for,  upon 
the  evidence  of  a  single  witness,  as  to  the  cohabitation  of  the  wife,  after  her 
elopement,  there  being  corroborating  circumstances  [5  Moo.  P.C.  258]. 

This  was  a  cause,  retained  on  an  Appeal  from  a  grievance,  in  suit  for  a  divorce 
a  mensa  et  thoro,  upon  the  ground  of  adulter}',  jiromoted  by  George  Savage  Curtis 
against  Emma  Curtis,  his  wife.  The  libel  pleaded,  that  the  parties  were  married 
in  1826,  and  had  cohabited  together  till  the  10th  of  September  1843,  when  Mrs. 
Curtis  eloped  from  her  husband's  house;  that  there  were  six  children,  the  issue  ot 
such  marriage.  That  in  the  summer  of  1842,  it  was  intimated  to  the  proponent, 
that  a  Mr.  John  Huxham,  with  whom  and  his  family,  consisting  of  a  wife  and  eight 
children,  proponent  and  his  familj^  had  been  on  visiting  terras,  was  too  particular 
in  his  attentions  to  Mrs.  Curtis ;  [253]  that  proponent  broke  with  John  Huxham,  and 
insisted  upon  Mrs.  Curtis  abstaining  from  any  future  communications  with  him, 
which  request  she  promised  to  compl}'  with.  That,  notwithstanding  such  promise, 
she  had  repeated  clandestine  interviews,  by  preconcert,  with  John  Huxham,  in  bye 
and  unfrequented  places,  from  that  time  down  to  her  elopement.  That  on  the  lOtli 
of  September  1843,  at  which  time  the  proponent  was  absent  from  home,  Mrs.  Curtis 
left  her  home,  telling  her  children  that  she  was  going,  on  particular  business,  to 
Bath,  and  she  would  be  back  on  the  following  day,  and  proceeded  to  Exeter,  and 
then  to  Bath,  and  on  the  12th  of  September  she  arrived  at  Liverpool  with  John 
Huxham.  That  they  lived  together  as  man  and  wife,  under  the  name  of  Hamilton, 
in  lodgings  at  Liverpool,  until  they  sailed,  under  the  assumed  name  of  Hamilton, 
to  Boston  in  America,  and  from  thence  went  to  Baltimore,  where  they  resided  as 
man  and  wife.  That  about  ten  days  after  the  elopement  of  Emma  Curtis,  a  letter, 
being  in  the  handwriting  of  John  Huxham,  and  signed  "'  J.  H.,"  but  without  any 

*  Present:  The  Lord  President  [Lord  Wliarncliffe],  Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 

t  Present:  Lord  Brougham,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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address,  was  found  in  the  wardrolie,  and  amongst  tlit-  clothus,  of  Enmia  Curtis. 
This  letter  was  filed  as  an  exhibit.  It  was  of  an  improper  and  amorous  nature, 
signed  "  J.  H.,"  and  dated  the  6th  of  November. 

The  proctor  for  Mrs.  Curtis  confessed  the  marriage  as  pleaded,  but  otherwise 
contested  the  suit  negatively. 

Upon  this  libel  and  exhibits,  nine  witnesses  were  examined,  some  of  whom 
deposed  to  having  seen  Emma  Curtis  and  Huxham  together  in  unfrequented  places, 
at  various  times,  in  the  years  1842-3.  One  of  them  deposed  to  having  seen  Huxham's 
arm  being  round  Emma  Curtis's  waist.  The  only  witness  who  deposed  [254]  to  the 
fact  of  Emma  Curtis's  cohabitation  with  Huxham,  was  Andrew  Payne;  he  deposed, 
that  he  went  over  to  New  York,  in  America,  at  the  desire  of  the  proponent,  to 
endeavour  to  trace  Emma  Curtis  and  John  Huxham,  and  that  he  discovered  them 
living  together  in  lodgings  at  No.  60,  North  Charles  Street,  Baltimore.  That  upon 
inquiring  for  Mr.  and  Mrs.  Hamilton,  he  was  admitted  into  a  back  room  on  the 
third  floor,  where  lie  found  Emma  Curtis  and  John  Huxham,  both  of  whom  lie  knew 
perfectly,  being  in  the  constant  habit  of  seeing  them  when  they  were  at  Teignmouth. 
That  Mrs.  Curtis  was  reclining  on  a  sofa  in  the  room,  and  that  she  immediately 
recognized  him,  and  exclaimed — "Dear!  Payne!  what  brought  you  here?"  that 
he  replied,  "  Why  you,  ma'am,  and  that  gentleman,"  pointing  to  Mr.  Huxham ;  and 
she  then  burst  into  tears,  and  exclaimed — "  Oh,  then,  I  suppose  Mr.  Curtis  is  going 
to  seek  a  divorce ;  "  that  he  replied,  "  that  is  the  very  fact  of  my  being  here ;  " 
she  was  greatly  distressed,  and  I  was  greatly  hurt  to  see  the  poor  creature;  and 
she  twice  asked,  in  the  midst  of  her  crying,  "  Do  you  think  Mr.  Curtis  would  let  me 
come  back  to  him?  "  The  witness  then  deposed,  that  Mrs.  Curtis  asked  him  a  great 
many  questions  concerning  her  husband  and  children  ;  and  that,  being  thirsty,  he 
asked  Mrs.  Curtis  for  a  glass  of  water,  and  with  tliat,  she  asked  Huxham  to  get  me 
one.  She  addressed  him  as  "  My  Dear,"  just  as  he  had  done  her.  He  asked  her 
where  he  should  get  the  water,  and  she  answered,  "  In  our  lied-room."  I  noticed 
these  words  ;  and  with  that  lie  opened  a  little  door,  opening  out  of  the  sitting-room 
into  one  adjoining,  where  I  caught  sight  of  some  drapery.  I  could  not  see  a  bed, 
but  the  drapery  looked  like  [255]  bed-furniture,  and  she  called  it  their  bed-room. 
Mr.  Huxliam  brought  me  out  a  water-bottle  glass,  just  such  as  are  used  on  wash- 
stands.  That  Mrs.  Curtis  entreated  liim  to  urge  Mr.  Curtis,  when  he  returned,  to 
take  her  home,  and  she  added,  "  that  she  would  go  down  on  her  knees  to  him  if  he 
would  but  forgive  her."  That  he  had  no  doubt  Mrs.  Curtis  and  Huxham  were 
living  there  as  man  and  wife.  Witnesses  also  proved,  that  the  exliibit  dated  the 
6th  of  November,  and  signed  "  J.  H.."  was  in  the  handwriting  of  John  Huxham. 

After  the  production  of  the  above  witnesses,  and  on  the  4th  of  June  1843,  the 
Judge  of  the  Arches  Court,  on  the  petition  of  Mr.  Curtis's  proctor,  decreed  a  decree 
of  confrontation  (see  form  of  a  decree  of  confrontation,  Coote's  Ecclesiastical 
Practice  and  Forms,  336).  The  proctor  returned  the  decree  of  confrontation, 
when  the  term  probatory  was  extended  to  the  6th  of  August,  when  the  Judge  granted 
a  decree  of  confrontation  liy  ways  and  means;  the  certificate  of  the  decree  of  con- 
frontation, and  the  term  probatory,  was  continued  from  time  to  time;  and  on  the 
2nd  of  November,  Mr.  Curtis's  proctor  prayed  publication,  when  the  proctor  for 
Mrs.  Curtis  asserted  a  defensive  allegation,  on  her  behalf,  and  the  proctor  for  Mr. 
Curtis  prayed  that  such  allegation  might  not  be  received  till  Mrs.  Curtis  should  have 
appeared  to  the  decree  of  confrontation,  and  on  the  30th  of  the  same  month,  the 
proctor  for  Mrs.  Curtis  tendered  his  asserted  allegation,  and  prayed  that  the  same 
might  be  received ;  Mr.  Curtis's  proctor  objected  thereto,  as  Mrs.  Curtis  had  not 
appeared  to  the  decree  of  confrontation,  by  ways  and  means,  heretofore  returned 
into  Court  executed.  The  Judge,  on  petition  of  Mr.  [256]  Curtis's  proctor,  rejected 
tlie  prayer  of  Mrs.  Curtis's  proctor,  and  decreed  ]nil)lication,  and  all  facts  to  be 
propounded.  From  this  order,  tlie  proctor  for  Mrs.  Curtis  protested  a  grievance, 
and  brought  an  appeal. 

Dr.  Haggard  and  Dr.  Harding,  for  Mrs.  Curtis,  contended  (14th  June  1845*), 

*  Present:  The  Lord  President  [Lord  Wliarncliffe],  Lord  Brougham,  the  Vice- 
Chancellor  Kniglit   Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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that  tho  Appellant  ouyht  not,  by  reason  of  non-appearance  to  the  decree  of  con- 
frontation, to  have  been  denied  her  right  of  giving  in  a  defensive  allegation. 

The  tjueen's  Advocate  (Sir  John  Dodson),  and  Dr.  Addiims,  for  Mr.  Curtis,  contra, 
submitted,  that  it  would  have  been  contrary  to  law,  and  the  practice  of  the  Ecclesi- 
astical Courts,  to  have  permitted  the  Appellant  to  plead  in  the  principal  cause,  whilst 
guilty  of  contumacy  towards  the  Court,  in  not  having  appeared  to  the  decree  of 
confrontation  issued  in  the  cause. 

The  following  autliorities  were  referred  to:  I/oile  v.  Scales  (2  Hagg.  566), 
Ouyhton's  Ordo  Jiidlciuruin  (tit.  .'57),  Ai/liffe's  J'c/n'r(/on  (p.  15),  Lancelotus  (Inst. 
Jur.  Can.  lib.  iii.  tit.  vi.),  Maranta  (Aurea  Prac.  p.  vi.). 

Lord  Brougham. — It  is  a  general  rule  of  all  Courts,  that  no  party  shall  be 
allowed  to  take  active  proceedings,  if  in  contempt.  It  appears  to  us,  not  merely 
the  right  of  the  ])arty  tO'  object  to  the  admission  of  this  defensive  allegation,  but 
it  is  the  right  of  the  Court.  The  Court  has  a  [257]  right  to  say  that  it  will  not  allow 
a  process  issuing  out  of  the  Court  to  be  treated  with  contempt.  Mrs.  Curtis's 
identity  was  material;  it  was  upon  her  identity  that  the  cause  was  to  be  determined. 
She  goes  to  a  distant  country  with  her  paramour,  and  does  not  appear  to  the  decree 
for  confrontation.  In  such  cij'cumstances,  the  learned  Judge  was  quite  right  in 
refusing  to  admit  the  defensive  allegation  on  her  behalf,  when  she  refused  to  appear ; 
and  his  decree  must  be  affirmed. 

Upon  the  motion  of  the  Queen's  Advocate,  their  Lordships  retained  the  prin- 
cipal cause,  in  all  its  incidents. 

The  original  depositions  having  been  lirotight  in,  the  cause  now  came  on  for 
hearing  (18th  Feb.  1846*). 

The  Queen's  Advocate  (Sir  John  Dodson\  and  Dr.  Addams,  for  Mr.  Curtis. 

Dr.  Haggard,  and  Dr.  Harding,  for  Mrs.  Curtis,  cited  Evans  v.  Evans  (1  Robt. 
165),  contending  that  the  unconfirmed  evidence  of  the  witness,  Payne,  was  not 
sufficient  to  warrant  the  Court  pronouncing  in  favour  of  the  divorce. 

Lord  Brougham. — Their  Lordships  do  not  say  anj^thing  whatever  against  the 
rule  laid  down  by  the  learned  Judge  of  the  Prerogative  Court,  in  Evans  v.  Evans 
(1  Robt.  165).  That  case  does  not  apply  to  the  present.  It  is  only  a  decision 
against  pronouncing  for  a  divorce,  by  reason  [258]  of  adultery,  upon  the  evidence 
of  one  witness  only,  without  corroborating  circumstances.  In  this  case  there  are 
corroborating  circumstances:  the  fact  of  the  elopement; — Huxham's  letter,  which 
was  found  in  Mrs.  Curtis's  wardrolie,  which  is  proved  to  be  in  his  handwriting. 
Would  it  not  be  a  most  extraordinary  thing,  if  Huxham,  who  is  proved  by  Payne 
to  lie  cohaljiting  with  Mrs.  Curtis,  at  Baltimore,  should  have  written  this  letter  to 
another  person,  and  that  that  person  should  have  deposited  it  in  Mrs.  Curtis's 
wardrobe'!  These  are  such  corroborating  circumstances,  as  take  the  case  out  of 
the  rule.  There  is,  besides,  the  refusal  of  the  wife  to  sulunit  to  confrontage.  Decree, 
sentence  of  divorce. 


[259]  ON  PETITION  FROM  THE  ISLAND  OF  CAPE  BRETON  t 

[April    1,   2,   6   and   7,   1846]. 

By  the  treaty  of  Paris,  of  the  10th  February  176.3,  the  Island  of  Cape  Breton 
(which  had  been  invaded  and  taken  by  the  British  forces),  was  ceded  bv 
France  to  the  King  and  Crown  of  Great  Britain.  By  a  proclamation  issued 
by  the  King  in  October  1763,  the  Islands  of  Cape  Breton  and  St.  John's  were 
annexed  to  the  Government  of  Nova  Scotia,  and  the  proclamation  authorised 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 

t  Present :  The  Lord  Chancellor  [Lord  Lyndhurst],  the  Lord  President,  (the  Duke 
of  Buccleuch,)  Lord  Cottenham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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the  Governor  to  call  General  Assemblies,  in  the  said  Governments  respectively, 
as  soon  as  the  circumstances  of  the  colonies  would  admit.  In  the  year  1784, 
the  Crown,  by  a  commission  to  the  Governoi'-in-Chief  of  Nova  Scotia,  and  the 
Islands  of  St.  John's  and  Cape  Breton,  granted  a  constitution  to  the 
Island  of  Cape  Breton,  to  consist  of  a  Lieutenant-Governor,  Council,  and 
Assembly,  distinct  from  that  of  Nova  Scotia.  The  government  of  the  Island 
continued,  however,  to  be  regulated  by  a  Lieutenant-Governor  and  Council, 
but  no  General  Assembly  was  convened,  as  directed  by  the  commission  of 
1784.  In  the  year  1820,  the  Crown,  in  the  commission  to  the  Governor-in- 
Chief  of  Nova  Scotia,  annexed  Cape  Breton  to  Nova  Scotia.  The  inhabitants 
of  Cape  Breton  petitioned  the  Crown,  complaining  of  the  illegality  of  the  re- 
aunexation  by  the  act  of  the  Crown  alone,  without  their  consent,  or  by  an 
act  of  the  Imperial  Parliament,  as  contrary  to  the  proclamation  of  1763  and 
the  commission  of  1784.  Held  by  the  Judicial  Committee  of  the  Privy 
Council,  that  such  re-annexation  was  legal,  and  that  the  Petitioners  were  not 
entitled  to  a  separate  constitution  under  the  commission  of  1784. 

This  was  a  Petition  from  certain  of  the  inhabitants  of  the  Island  of  Cape  Breton, 
against  the  annexation  of  that  Island,  to  the  province  of  Nova  Scotia. 

The  object  of  the  Petition  was  to  obtain  the  restoration  of  the  constitution, 
alleged  to  have  been  granted  by  His  Majesty  King  George  the  Third  in  1784,  and 
for  the  convening  of  a  local  Legislature,  under  a  Lieutenant-Governor,  Council, 
and  Assembly,  conformably  to  such  grant ;  and  that  the  laws  of  Nova  Scotia,  and  the 
authority  of  its  Legislature,  might  no  longer  be  enforced  over  the  Island  of  Cape 
Breton. 

By  the  treaty  of  Utrecht,  in  the  year  1713  [1  Chalm.  Collect,  pp.  380,  381],  the 
pro-[260]-vince  of  Nova  Scotia,  or  Acadia,  was  finally  ceded  to  the  Crown  of  England, 
by  tlie  French  Government.  By  the  same  treaty,  the  Island  of  Cape  Breton  was 
retained  by  France,  and  was  afterwards  colonized  by  that  nation,  and  became  a 
French  settlement.  In  the  year  1758,  the'Island  was  invaded  and  taken  l)y  the 
British  forces,  and  on  the  26th  July  in  that  year,  Louisbourg,  the  capital,  sur- 
rendered by  capitulation.  By  the  4th  article  of  the  treaty  of  Paris,  of  the  10th 
February  1763  [1  Chahu.  Collect.  467],  all  pretensions  of  France  to  Nova  Scotia  were 
again  renounced,  and  the  Island  of  Cape  Breton  was,  with  Canada  and  other  French 
colonies  in  America,  finally  guaranteed,  ceded,  and  transferred  in  ab.solute 
sovereignty  by  France,  to  the  King  and  Crown  of  Great  Britain. 

On  the  7th  of  October  1763,  his  late  Majesty  King  George  the  Third  issued  a 
proclamation  to  regulate  the  government  and  constitution  of  the  dominions  in 
America,  acquired  by  the  above  treaty.  This  proclamation,  after  publishing  and 
declaring  that  His  Majesty  had,  with  the  advice  of  His  Privy  Council,  erected  four 
distinct  and  separate  Governments  within  the  ceded  territories,  (that  is  to  say,)  the 
Governments  of  Quebec,  East  Florida,  West  Florida,  and  Grenada,  proceeded  to 
state  that  His  Majesty  had  thought  fit  to  annex  the  Islands  of  St.  John  and  Cape 
Breton,  or  Isle  Royale,  with  the  lesser  Islands  adjacent  thereto,  to  the  Government 
of  Nova  Scotia.  The  proclamation  went  on  to  publish  and  declare  that  His  Majesty 
had  in  the  letters  patent,  by  which  the  said  Governments  were  con.stituted,  given 
express  power  and  direction  to  the  Governors  to  call,  with  the  advice  of  their  Council, 
as  soon  as  the  circumstances  of  the  colonies  would  admit.  General  Assemblies,  within 
the  said  Governments  re-[261]-spectively,  in  such  manner  and  form  as  is  used  and 
directed  in  those  colonies  and  provinces  in  America  which  were  under  His  Majesty's 
immediate  Government :  and  the  proclamation  proceeded  to  state,  that  His  Majesty 
had  given  power  to  the  Governors,  with  the  consent  of  the  Council  and  the  repre- 
sentatives of  the  people  so  to  be  summoned,  to  make  laws  for  the  government  of 
the  said  colonies,  as  near  as  might  be  agreeable  to  the  laws  of  England,  and  in  the 
mean  time  and  until  such  assemblies  could  be  called,  the  inhabitants,  and  persons 
resorting  to  the  said  colonies,  might  confide  in  the  Royal  Protection,  for  the  enjoy- 
ment of  the  laws  of  England. 

In  conformity  with  this  proclamation,  a  Connnission  issued  under  the  Great 
Seal,  in  October  1763,  ap]iointing  Montague  Wilniot,  Esquire,  Governor  of  the 
Province  of  Nova  Srotia,  wliich  was  therein  stated  to  be  bounded  (o  the  eastward 
by  the  Bay  des  Chaleurs  and  the  Gulf  of  St.  Lawrence,  to  the  cape  or  jironiontory 
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called  Cape  Breton,  in  the  Island  of  that  name,  including  that  Island,  etc.  Tiiis 
Couunission  (amongst  otlier  tilings)  gave  full  power  to  the  Governor,  "with  the 
advice  and  consent  of  the  Council  of  the  Province,  from  time  to  time,  as  need  shall 
require,  to  summon  and  call  General  Assemblies  of  freeholders  and  planters  within 
his  Government,"  and  after  pointing  out  the  mode  of  election,  and  the  qualification 
by  taking  certain  oaths,  proceeded  to  declare  "  that  the  persons  so  elected  and 
qualified  should  be  called  and  deemed  the  General  Assembly  of  the  province  of  Nova 
Scotia,"  which,  together  with  the  (Governor  and  his  Council,  was  to  make  laws  for 
the  province,  and  the  people  and  inhal)itants  thereof.  The  Governor  was  also 
authorised  and  empowered,  [262]  ''  with  the  advice  and  consent  of  the  Council,  to 
erect,  constitute,  and  estaljlish  Courts  of  Judicature  and  Public  Justice,  within  the 
said  province  and  dominion,  and  to  appoint  Judges,  Conunissioners  of  Oyer  and 
Terminer,  and  Justices  of  the  Peace,  and  other  necessary  Officers  and  Ministers 
within  the  said  province,  and  to  levy,  arm,  muster,  command,  and  employ  all 
persons  whatsoever  residing  within  the  said  province." 

This  state  of  things  continued,  without  any  material  change,  until  tlie  year  17S4, 
when  the  Government  of  Nova  Scotia  was  divided  into  two  Governments,  viz.  New 
Brunswick  and  Nova  Scotia.  The  Island  of  Cape  Breton  was  included  in  the  new 
Government  of  Nova  Scotia,  but  a  change  was  made  with  reference  to  that  Island, 
by  the  appointment  of  a  Lieutenant-Governor,  whose  commission  (dated  3rd 
September  1784)  directed  him  "to  exercise  the  office  of  Lieutenant-Governor  of 
Cape  Breton  and  its  dependencies,  with  such  powers  and  authorities,  etc.,  as  should 
be  expressed  in  the  commission  of  the  Governor-in-Chief  of  the  province  of  Nova 
Scotia  and  the  Islands  of  St.  John  and  Cape  Breton  then  and  for  the  time  being." 

The  new  Conuuission  to  the  (Jovernor-General  of  the  new  province  of  Nova 
Scotia  issued  on-  the  11th  of  the  same  month,  and  included  Cape  Breton  and  St. 
John  within  its  limits.  It  provided  for  the  government  of  Cape  Breton,  St.  John, 
and  Nova  Scotia  respectively,  by  a  separate  and  independent  Council  and  General 
Assembly.  The  Lieutenant-Governor  of  Cape  Breton  entered  upon  his  functions  im- 
mediately, and  a  Council  was  formed,  but  no  General  Assembly  was  ever  convened 
for  the  Island  of  Cape  Breton,  as  directed  liy  the  Commission. 

This  state  of  things  continued  until  the  year  1820,  [263]  when  the  alteration  took 
place  which  foi-med  the  subject  of  the  present  petition.  In  the  commission  of  the 
Governor-in-Chief  of  Nova  Scotia,  bearing  date  27tii  April  in  that  year,  that 
Government  was  described  "  as  including  the  Island  of  Cape  Breton  (which  we  do 
hereby  expressly  direct  and  declare  shall  in  future  form  part  of  our  said  province  of 
Nova  Scotia),"  and  no  mention  was  made  of  a  Council  or  General  Assembly,  or  any 
separate  legislature  for  Cape  Breton. 

In  the  instructions  to  the  new  Governor-General,  it  was  stated  to  be  the  intention 
of  His  Majesty,  that  tlie  Island  of  Cape  Breton  should  no  longer  form  a  separate 
Government,  and  accordingly  the  Governor  was  directed  as  follows: — "Whenever 
you  summon  General  Assemblies  for  our  province  of  Nova  Scotia,  you  are  to  summon 
and  call  to  those  Assemblies  sucli  a  number  of  the  freeholders  and  planters  of  the 
Island  of  Cape  Breton  as  were  usually  summoned  to  such  Assemblies,  immediately 
before  the  time  when  our  said  Island  was  first  separated  from  our  province  of  Nova 
Scotia." 

In  order  to  carry  the  Royal  intentions  into  effect,  a  proclamation  was  issued  in 
October  1820,  by  the  Lieutenant  Governor  of  Nova  Scotia,  declaring  "  Cape  Breton 
to  be  a  separate  and  distinct  Colony  of  the  province  of  Nova  Scotia,  by  the  name  of 
the  County  of  Cape  Breton  ;  that  a  writ  had  been  issued  for  the  election  of  two 
memliers  to  represent  it  in  the  General  Assembly  of  Nova  Scotia,  and  dissolving  the 
Council  of  the  Island,  etc."  From  which  time  Cape  Breton  has  been  a  County  of 
Nova  Scotia,  sending  rejjresentatives  to  the  General  Assembly  of  that  province,  and 
in  every  respect  part  of  that  province,  and  under  the  same  laws  and  government. 

The  case  stated  by  the  Petitioners  was,  in  substance,  [264]  as  follows:  Tliat  the 
measure  of  which  they  complained  was  the  annexation,  in  the  year  1820,  of  the 
Island  of  Cape  Breton  as  a  County  to  the  province  of  Nova  Scotia,  whereby  they  were 
deprived  of  the  Legislature,  which  had  been  solemnly  pledged  and  granted  to  them  in 
178-1  ;  in  explanation  of  which  matter  they  stated  that  on  the  7th  of  October  176.3, 
His  Majesty  King  George  the  Third  issued  a  proclamation  relative  to  certain  colonies 
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which  had  been  ceded  to  Great  Britain  by  the  Treaty  of  Paris  of  the  10th  of  February 
of  that  year,  wherein  the  following  aunouucenient  was  made  in  reference  to  Cape 
Breton  :  "  We  have  also,  with  the  advice  of  our  Privy  Council,  thouglit  tit  to  annex 
the  Islands  of  St.  John  and  Cape  Breton,  or  Isle  Royal,  witli  the  lesser  Islands 
adjacent  thereto,  to  our  Government  of  Nova  Scotia;  "  and,  immediately  following, 
was  found  this  clause  relative  to  the  province  of  Georgia  :  "  We  have  also,  with  the 
advice  of  our  Privy  Council  aforesaid,  annexed  to  our  province  of  Georgia,  all  the 
lands  lying  between  the  rivers  of  Attaniaha  and  St.  Mary,"  and  that  thus'  in  the 
proclamation,  a  distinction  was  made  at  the  outset, — in  one  case,  the  annexation 
being  made  to  the  Government,  in  the  other  to  the  province.  That  the  same  pro- 
clamation proceeded  to  constitute  the  Government  of  Grenada,  as  "  comprehending 
the  Island  of  that  name,  together  with  Grenadines  and  the  Islands  of  Dominica, 
St.  Vincent,  and  Tobago,"  yet  the  Petitioners  alleged  that  those  last-mentioned 
Islands  were  never  considered  as  being,  by  virtue  of  that  proclamation,  parts  of  the 
province  of  Grenada,  but  merely  thereby  comprehended  under  the  general  govern- 
ment of  the  Governor-General  of  that  Island  ;  Dominica,  St.  Vincent  and  Tobago 
having  [265]  each  a  separate  Lieutenant-Governor,  Council,  and  Assembly,  distinct 
from  and  independent  of,  each  other,  as  well  as  distinct  from  and  independent  of 
those  of  Grenada,  except  as  under  the  same  Governor-in-Chief.  That  it  appeared 
that  Cape  Breton,  as  well  as  the  Island  of  St.  John,  was  evidently  not  intended  to 
be  annexed  by  the  said  proclamation  as  a  County,  to  the  province  of  Nova  Scotia, 
but  merely  annexed  to  the  Government  of  the  Governor-General  of  tliat  province,  in 
the  same  manner  that  Dominica,  St.  Vincent  and  Tobago  were  annexed  to  the 
Government  of  the  Governor-General  of  Grenada,  to  each  of  which  first-named 
Islands  Lieutenant-Governors  were  afterwards  actually  appointed,  in  the  same 
manner  as  the  latter  Island,  who  repaired  to  their  respective  local  Governments,  and 
immediately  and  res])ectively  organized  the  Governments  there,  under  a  Governor 
and  Council.  The  Petitioners  further  proceeded  to  state,  that,  on  the  3rd  of 
September  1784,  His  Majesty  granted  a  Commission  addressed  to  Joseph  Frederick 
MaUet  Desbarres,  Esquire,  the  Lieutenant-Governor  of  Cape  Breton  and  its  de- 
pendencies, wherein  he  was  directed  to  "  exercise  and  enjoy  the  said  office  of 
Lieutenant-Governor  of  our  said  Island  and  its  dependencies,  with  such  powers  and 
authorities,  and  according  to  such  directions,  as  are  or  shall  be  expressed  in  our 
Commission  and  instructions  to  our  Captain-General  and  Governor-in-Chief  of  our 
province  of  Nova  Scotia,  and  our  Islands  of  St.  John  and  Cape  Breton,  now  and  for 
the  time  being."  That  the  said  Lieutenant-Governor  of  Cape  Breton  soon  after 
repaired  to  the  Island,  and,  upon  his  arrival  there,  organized  the  Government ; 
which  Government  was,  from  that  period  until  the  year  1820,  always  adminis- 
[266]-tered  by  a  succession  of  Lieutenant-Governors  or  Presidents  of  the  Island, 
with  the  assistance  of  a  Council,  independent  of  the  Council  and  Assembly  of  Nova 
Scotia.  That  His  Majesty's  Commission  to  the  Governor-in-Chief  of  the  province  of 
Nova  Scotia  and  the  Islands  of  St.  John  and  Cape  Breton,  alluded  to  in  the  above- 
recited  Commission  to  the  Lieutenant-Governor  of  the  said  Island,  and  dated  the 
11th  of  September  I78i,  amongst  other  things,  stated  that  about  the  same  time 
His  Majesty,  in  the  ninth  year  of  his  reign,  had  been  pleased  to  appoint  Walter 
Patterson,  Esquire,  to  be  Captain-General  and  Governor-in-Chief,  in  and  over  the 
said  Island  of  St.  John,  and  territories  adjacent  thereto  in  America,  and  had  also 
thought  fit  to  erect  that  part  of  the  province  of  Nova  Scotia,  lying  to  the  northward 
of  the  Bay  of  Fundy,  into  a  separate  province,  by  the  name  of  New  Brunswick ;  and 
proceeded  as  follows;  "We  have  thought  fit  to  re-annex  the  Island  of  St.  John  and 
its  dependencies  to  our  Government  of  Nova  Scotia ;  "  and  after  revoking  a  former 
Commission  to  the  Governor-General  of  Nova  Scotia,  and  also  a  former  Commission 
to  Walter  Patterson,  as  Governor-in-Chief  of  St.  John's  Island,  proceeded  in  this 
new  Commission  to  the  Governor-General  to  describe  the  boundaries  of  Nova  Scotia, 
includino-  the  Island  of  St.  John,  as  well  as  Cape  Breton  and  all  other  Islands  within 
six  leagues  of  the  coast.  That  this  new  Commission  further  pledged  the  faith  of  the 
Crown,  and  conferred,  as  well  on  the  Island  of  Cape  Breton  as  on  Nova  Scotia,  and 
on  the  Island  of  Prince  Edward,  separately,  distinctly,  and  respectively,  full  legis- 
lative power  in  these  words:  "And  we  do  hereby  require  and  command  you  to  do 
and  execute  all  things,  in  due  manner,  that  shall  belong  to  your  said  com-[267]- 
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mand,  and  the  trust  we  have  reposed  in  you,  according  to  the  several  powers  and 

authorities  granted  or  appointed  you  by  the  present  Commission  and  instructions 
herewith  given  you,  or  by  such  furtlier  powers,  instructions  and  authorities,  as  shall 
at  any  time  hereafter  be  granted  or  appointed  you  under  our  Signeit  and  Sign 
Manual,  or  by  our  Order  in  our  Privy  Council,  and  according  to  such  reasonalilo 
laws  and  Statutes  as  are  now  in  force,  or  shall  hereafter  be  made  or  agreed  upon  liy 
you,  with  the  advice  and  consent  of  our  respective  Councils  and  Assemblies,  of  ovir 
province  of  Nova  Scotia,  and  our  Islands  of  St.  John  and  Cape  Breton,  under  your 
Government.  And  we  do  hereby  give  and  grant  unto  you  full  power  and  authority, 
with  the  advice  and  consent  of  our  said  respective  Councils,  from  time  to  time,  as 
need  shall  require,  to  summon  and  call  General  Assemblies  of  the  freeholders  and 
planters,  within  your  Government,  in  such  manner  and  form  as  has  been  already 
appointed  and  used,  or  according  to  such  further  powers,  instructions  and  authori- 
ties as  shall,  at  any  time  hereafter,  be  granted  or  appointed  you  under  our  Signet 
and  Sign  Manual,  or  by  our  Order,  in  our  Privy  Council."  And  the  Commission 
further  proceeded :  "  And  our  will  and  pleasure  is,  that  the  persons  thereupon  duly 
elected  by  the  major  part  of  the  freeholders  of  the  respective  counties  and  places,  and 
so  retui-iied,  shall,  liefore  tlieir  sitting,  take  the  oaths  mentioned  in  the  first  recited 
Act  of  Parliament  (viz.  of  allegiance  and  supremacy),  altered  as  above,  as  also  make 
and  subscrilje  the  aforementioned  declaration,  (against  papacy,)  which  oaths  and 
declaration  you  shall  coinmissionate  fit  persons  under  our  seals  of  Nova  Scotia,  St. 
John,  and  Cape  Breton,  respectively,  to  tender  and  administer  [268]  unto  them; 
and  until  the  same  sliall  be  taken  and  subscribed,  no  person  shall  be  capable  of 
sitting,  though  elected.  And  we  do  hereby  declare,  that  the  persons  so  elected  and 
qualified,  shall  be  called  and  deemed  the  General  Assembly,  of  our  province  of  Nova 
Scotia,  of  our  Island  of  St.  John,  and  of  our  Island  of  Cape  Breton,  respectively." 

That  instructions  were  given  to  the  Governor-General,  of  a  corresponding  date, 
to  the  following  purport,  viz. — "And  whereas  the  situation  and  circumstances,  of 
our  Island  of  Cape  Breton,"  will  not  at  present  admit  the  calling  of  an  Assembly,  you 
or  our  Lieutenant-Governor  of  our  said  Island  shall,  until  it  appears  expedient  to 
call  such  Assembly,  in  the  meantime  make  such  rules  and  regulations,  by  the  advice 
of  our  Council  for  the  said  Island,  as  sliall  appear  to  be  necessary  for  the  peace,  order 
and  good  government  thereof,  taking  care  that  nothing  l)e  passed  or  done  that  shall 
any  waj^  tend  to  affect  the  life,  limb  or  lilaerty  of  the  suljject,  or  to  the  imposing  of 
any  duties  or  taxes,  and  that  all  rules  and  regulations  be  transmitted  by  the  fii-.st 
opportunity  after  they  are  passed  and  made,  for  our  approbation  or  disallowance." 

That  by  further  subsequent  instructions  from  His  Majesty  to  the  Governor- 
General  of  Nova  Scotia,  the  Legislature  of  Nova  Scotia  were  forbidden,  in  the 
words  following,  to  interfere  with  Cape  Breton  :  "  It  is  nevertheless  our  will  and 
pleasure,  that  due  care  be  taken  in  all  laws,  statutes  and  ordinances  passed  in  our 
province  of  Nova  Scotia,  that  the  same  do  not  extend  to  our  Islands  of  Prince  Edward 
(formerly  St.  John's)  and  Cape  Breton,  under  colour  or  pretence  that  our  said 
Islands  are  included  in  this  our  Commission  to  you,  and  are  parts  of  our  Govern- 
ment of  Nova  Scotia."  [269]  "  And  it  is  our  will  and  pleasure,  and  we  do  hereby 
declare  and  ordain,  that  all  and  singular  the  powers,  authorities  and  directions  in 
and  by  this  «ur  Connnission  given  and  granted  to  you,  so  far  as  the  same  extend 
and  have  relation  to  our  Islands  of  Prince  Edward  and  Cape  Breton  and  their 
respective  dependencies,  shall  be  executed  and  enjoyed  by  you,  or  the  Commander-in- 
Chief  of  our  province  of  Nova  Scotia,  at  such  times  only  as  he  or  you  shall  be 
actually  upon  the  spot  in  either  of  our  said  Islands,  but  that  at  all  other  times  all 
and  singular  the  said  powers,  authorities  and  directions  shall  be  executed  and 
enjoyed  by  such  persons  whom  we  shall  respectively  appoint  to  be  our  Lieutenant- 
Governoi's  of  our  said  Islands." 

And  the  Petitioners  contended,  that  from  the  terms  of  the  above  in  part  recited 
proclamation,  commissions,  and  instructions,  no  douljt  existed  of  its  being  the  in- 
tention of  His  Majesty,  King  George  the  Third,  that  the  Islands  of  St.  John  and  Cape 
Breton  should  have  a  Legislature,  separate  and  distinct  from  that  of  Nova  Scotia ; 
and  they  alleged  that,  in  that  persuasion  and  with  that  expectation,  numerous 
persons  from  the  year  1784  had  been  induced  to  settle  in  the  Island,  and  had  ex- 
pended  and  acquired  property  in  commerce  and   manufacture,   in  the  belief   and 
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expectancy  that  such  constitutiou  wuuld  Ijc  grunted  to  the  Island.  The  Petitioners 
then,  after  arguing  at  much  length  against  the  legality,  as  well  as  expediency,  of 
the  annexation,  and  claiming  the  rights  and  privileges  which  they  alleged  were  ex- 
pressly, immediately,  and  irrevocably  pledged  to  them  by  His  Majesty  King  George 
the  Third,  in  the  year  1784,  and  which  tliey  contended  could  not  be  annihilated  or 
abrogated,  unless  by  an  Act  of  the  Imperial  Parliament,  pra5'ed  for  the  resto-[270]- 
ration  of  the  constitution  so  granted  to  them,  and  for  the  convening  of  their  Local 
Legislature,  under  a  Lieutenant-Governor,  Council,  and  Assemljly,  conformable  to 
the  grant  of  His  Majesty  King  George  the  Third,  and  consequently  that  tlie  laws  of 
Nova  Scotia,  and  the  authority  of  its  Legislature,  might  no  longer  lie  enforced  over 
the  Island,  Ijut  tliat  if  there  should  possil)ly  exist  a  doubt  of  the  Petitioners'  strict, 
legal,  and  constitutional  rights,  they  ])rayed  that  as  a  matter  of  expediency,  and  to 
promote  the  interests  of  the  inhabitants  of  the  Island,  and  in  consideration  of  the 
injuries  inflicted  on  them  by  the  annexation.  Her  Majesty  would  be  pleased,  in  the 
exercise  of  Her  prerogative,  to  grant  as  an  act  of  grace  and  favour,  the  separation 
of  Cape  Breton  from  the  province  of  Nova  Scotia,  and  permit  the  Island  to  enjoy  a 
similar  constitution  to  that  of  its  sister  Island  of  Prince  Edward,  by  directing  the 
convening  of  the  Legislature  prayed  for. 

The  Petition  was  referred  by  Her  Majesty  to  the  Judicial  Committee  of  the 
Privy  Council,  with  directions  tliat  the  Petitioners  should  be  confined  in  their  argu- 
ment, before  that  triliunal,  to  the  legal  question  raised  by  the  Petition,  and  were  not 
to  be  permitted  to  enter  into  any  questions  of  public  convenience  or  policy. 
Notice  was  also  required  to  be  given,  of  the  Petition  having  been  so  referred  to  the 
Legislative  Council  and  House  of  Assembly  of  Nova  Scotia,  who  were  authorised,  if 
they  thought  fit,  to  appoint  Counsel  to  appear  on  their  belialf,  and  oppose  the  claim 
of  the  Petitioners. 

The  Legislature,  Council,  and  House  of  Assembly,  having  been  specially  sum- 
moned by  the  Lieutenant-Governor,  in  pursuance  of  the  above  direction,  declined 
appointing  an  agent  or  instructing  Counsel  to  represent  them  at  the  Bar  of  the 
Judicial  Committee,  expressing  [271]  their  "  confidence  in  the  learning  and  ability 
of  the  oflicers  of  the  Crown,  and  the  integrity  and  wisdom  of  the  eminent  tribunal 
before  whom  those  officers  were  to  vindicate  the  legality  of  the  annexation."  They 
accordingly  put  in  no  case,  nor  did  they  appear  by  Counsel. 

The  Petitioners,  being  so  directed,  lodged  a  case,  in  which  they  set  forth  the  facts 
above  stated,  together  with  a  summary  of  the  constitution  of  the  colony,  and  re- 
ferred to  a  variety  of  precedents  and  authorities,  from  which  they  contended,  that 
the  annexation  in  1820,  of  Cape  Breton  to  the  province  of  Nova  Scotia,  and  the  legis- 
lative authority  of  that  province  over  the  Island,  ought  to  be  adjudged  illegal,  for 
the  following  reasons:  — 

I.  Because  the  Island  of  Cape  Breton  was,  by  the  proclamation  of  17G.3,  annexed 
to  the  Government  of  Nova  Scotia,  in  the  same  sense  only  as  the  Government  of 
Grenada  was,  by  the  same  proclamation,  declared  to  comprehend  also  the  Islands  of 
St.  Vincent,  Dominica,  and  Tobago  :  and  that,  as  the  promise  afterwards  made  by 
the  same  proclamation  "  to  call  General  Assemblies  within  the  said  Governments 
respectively,  in  such  manner  and  form  as  used  and  directed  "  in  the  other  colonies 
and  provinces  in  America,  applied  to  St.  Vincent,  Dominica,  and  Tobago  severally, 
no  less  than  to  Grenada,  so  the  same  promise  ought  also  to  apply  severally  to  the 
Island  of  Cape  Breton,  and  seemed  to  have  been  actually  so  applied,  and  performed 
in  regard  to  the  Island  of  St.  John  or  Prince  Edward,  which  was  annexed  to  the 
Government  of  Nova  Scotia,  by  the  same  sentence  of  the  proclamation  as  annexed 
Cape  Breton  :  such  several  application  of  that  promise,  and  its  several  perfonnance, 
being  only  consistent  with  the  [272]  manner  and  form,  used  and  directed  in  the 
other  colonies,  as  well  in  the  West  Indies,  as  on  the  continent  of  America. 

II.  Because,  if  the  promise  made  by  the  proclamation  of  1763,  to  call  Assem- 
!  lies  in  those  Governments  respectively,  was  not  to  be  under.stood  as  applying 
to  Cape  Breton,  yet  ncitlier  the  annexation  of  the  Island  to  the  Government  of  Nova 
Scotia  by  the  proclamation,  nor  the  including  that  Island  in  the  commission  to  the 
Governor  of  Nova  Scotia,  could  or  did  confer  upon  an  Assembly,  alread}'  constituted 
for  that  province,  as  it  existed  before  such  annexation,  the  power  of  legislatini;-  for 
Cape  Breton. 
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III.  Because,  even  if  by  the  proelaiuation  of  l7G;i,  or  Ijy  the  subisequeiiL  Com- 
mission for  Nova  Scotia,  or  Ijy  any  other  act  of  tlie  prerogative,  the  Island  of  Cape 
Bret<jn  had  been  so  annexed  to  Nova  Scotia,  as  tO'  give  its  Assembly  the  power  of 
legislating  for  the  Island,  still  the  Letters  I'atent  of  1784,  grunting  powers  to  con- 
stitute a  several  and  distinct  Council,  and  to  summon  a  several  and  distinct  Assembly 
in  that  Island,  and  liy  their  consent  to  make  laws  for  it,  were  authorised  by  usage 
and  precedents,  and  were  valid  and  effectual  to  confer  sucli  institutions  severally 
and  distinctly  from  the  Province  or  Legislature  of  Nova  Scotia. 

IV.  Because  such  institutions,  so  conferred  upon  Cape  Breton,  could  not  there- 
after be  revoked  or  annulled  by  an  act  of  the  prerogative  alone,  which  liad  then 
parted  witli  its  power  of  legislating  for  the  Island,  except  through  the  instrument- 
ality of  those  institutions,  and  could  not,  therefore,  confer  such  a  power,  upon  any 
other  person  or  Iiody  politic,  as  the  Legislature  of  Nova  Scotia. 

[273]  V.  Because  the  several  and  distinct  existence  of  Cape  Breton,  as  a  colony 
apart  from  Nova  Scotia,  had,  between  1784  and  1820,  been  recognised  by  several 
Acts  of  Parliament  then  in  force,  assuming  and  emliodying  that  distinction,  by 
which  Acts  Cape  Breton  and  Nova  Scotia  were,  in  1820,  severally  and  respectively 
governed  under  dift'erent  laws  of  trade  and  navigation,  each  colony  being  thereby 
liable  to  restrictions  or  exemptions  from  which  the  other  was  excluded  (these  Statutes 
were,  the  28  Geo.  III.,  c.  6 ;  33  Geo.  III.,  c.  50  :  47  Geo.  III.,  c.  38  ;  49  Geo.  III.,  c.  49  ; 
and  58  Geo.  III.,  c.  19). 

VI.  Because  the  validity  of  such  an  act  of  the  prerogative  as,  in  1820,  annexed 
Cape  Breton  to  Nova  Scotia,  is  inconsistent  with  the  private  rights  of  the  inhabi- 
tants of  that  Island,  and  irreconcilable  w'ith  all  the  principles  and  precedents  upon 
which  the  con.stitutional  rights  of  British  Colonies  depend. 

A  case  was  also  put  in  on  the  part  of  the  Crown,  wherein  it  was  submitted  that 
the  I'e-annexation  of  the  Island  of  Cape  Breton  to  the  province  of  Nova  Scotia  was, 
in  the  circumstances,  strictly  legal,  for  the  following  reasons:  — 

I.  The  legal  effect  of  tlie  proclamation  of  1763,  and  the  first  Conmiission  issued 
thereupon,  to  the  Governor  of  Nova  Scotia,  was  to  constitute  Cape  Breton  a  com- 
ponent part  of  that  province,  giving  to  the  inhabitants  of  Cape  Breton  a  clear  title 
to  all  the  rights  and  privileges  of  the  other  inhabitants  of  that  province.  Of  these 
rights  and  privileges,  which  had  once  vested  in  them  by  the  act  of  the  prerogative, 
they  could  not  afterwards  be  deprived  by  the  mere  act  of  the  Crown. 

[274]  II-  If  the  annexation  of  Cape  Breton  to  Nova  Scotia,  in  1763,  was  not  final 
and  irrevocable,  still  less  could  their  separation  in  1784  have  that  character,  so  as  to 
prevent  the  Crown  from  making,  at  its  pleasure,  a  further  change. 

III.  The  change  made  by  the  Government  of  Cajie  Breton,  in  1784,  was  not  final 
and  definitive,  l)ut  was  a  mere  experiment,  and  was  only  jjartially  carried  into 
effect,  as  no  General  Assembly  for  the  Island  ever  was,  or  could  be,  by  law  convoked. 
The  intention,  therefore,  of  the  Crown  to  give,  when  circumstances  should  admit,  a 
separate  constitution  and  General  Assembly  to  Cape  Breton,  even  if  it  could  under 
the  circum.stances  have  been  legally  effected,  could  not  be  carried  out  in  point  of 
fact,  and  might  properly  lie  abandoned. 

IV.  There  was  no  pretence  for  contending  that,  by  the  true  construction  of  the 
proclamation  of  1763,  the  then  inhabitants  of  the  conquered  Island  of  Cape  Breton 
acquired  a  right  to  have  a  separate  A.ssembly  called  for  the  Island  ;  they  acquired 
only  the  right  to  send,  or  to  vote  for,  representatives  in  the  General  Assembly  of  the 
Government  or  province  with  which  they  were  united.  That  right,  the  exercise  of 
which  had  been  suspended  in  1784,  was  restored  by  the  re-annexation  in  1820. 

Mr.  Bliss  and  Mr.  Warren,  for  the  Petitioners — Referred  to  Campbell  v.  Hall 
(Cowp.  204);  The  History  of  the  Island  of  Grenada  (Clark's  Col.  Law,  p.  198); 
Prince  Edward's  Island  (Clark's  Col.  Law,  p.  462) ;  Comvn's  Dig.,  tit.  Wales  ;  Tit. 
Franchise,  G.  1  ;   1  Chalmers'  Opinions,  38,  141,  283. 

[275]  The  Attornev-General  (Sir  Frederick  Tliesiger),  the  Solicitor-General  (Sir 
Fitzroy  Kelly),  and  Mr.  Waddington,  for  the  Crown — Cited  and  referred  to  1 
Chalmers'  Collec.  of  Treaties,  p.  340-1  ;  the  History  of  the  Colony  of  British  Guiana 
(Clark's  Col.  Law,  p.  236,  263)  ;  of  the  Canadas  (Clark's  Col.  Law.  p.  397),  as  in- 
stances where  the  Crown  had,  by  force  of  its  prerogative,  annexed  separate  colonies 
under  one  government. 
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No  Judgmeut  was  delivered  on  this  Petition,  Ijut  the  report  of  their  Lordships, 
which  was  eonfirmed  by  Her  Majesty  in  Council,  was  as  follows: — - 

"  The  Lords  of  the  Coniniittee,  in  obedience  to  Your  Majesty's  said  order  of 
reference,  have  taken  the  said  Petition  into  consideration,  and  liave  heard  Counsel 
on  behalf  of  the  said  Petitioners,  and  have  likewise  heard  Your  Majesty's  Attorney 
and  Solicitor-General  on  behalf  of  Your  Majesty's  Crown,  and  their  Lordships, 
understanding  it  to  be  Your  Majesty's  pleasure,  that  their  Lordships'  consideration 
of  the  matters  referred  to  them,  by  Your  Majesty's  said  order  of  reference,  should 
be  confined  to  the  question,  whether  the  inhabitants  of  Cape  Breton  are  by  law  en- 
titled to  the  constitution,  purporting  to  be  granted  to  them  by  the  Letters  Patent 
of  1784,  mentioned  in  the  said  Petition,  do  agree  humbly  to  report  their  opinion  to 
Four  Majesty,  that  the  inhabitants  of  Cape  Breton  are  not  so  entitled." 

[Mews'  Dig.  tit.  COLONY';  II.  Particular  Colonies;  4.  British  Xort/i  America. 
S.C.  6  St.  Tr.  (N.S.)  28.3,  where  the  arguments  are  fully  set  out  (293-302).  With 
regard  to  the  prerogative  of  the  Crown  as  to  the  transfer  on  cession  of  territory, 
see  Damodhar  Gordhan  v.  Deoram  Kanji,  1875,  1  A.C.  332;  L.R.  3  Ind.  App. 
102 ;  Hans.  Pari.  Deh.,  vol.  317,  p.  764  (debate  on  the  Anglo-German  Agree- 
ment Bill — afterwards  53  and  54  Vict.  c.  .32 — confirming  the  cession  of  Heligo- 
land), and  cf.  the  Turks  and  Caicos  Island  Act,  1873  (36  and  37  Vict.  c.  6).] 


[276]  ON  PETITION  FKOM  THE  SUPREME  COURT  OF  JUDICATURE 

AT  BOMBAY. 

The  QUEEN,  on  the  Prosecution  of  the  BOMBAY  GOVERNMENT,  against 
EDULJEE  BYRAMJEE  and  Seventeen  Others*  [April  4  and  8,  1846]. 

The  Bombay  Charter  of  the  8th  Dec.  1823  (granted  in  pursuance  of  the  powers 
conferred  to  the  Crown,  by  4  Geo.  IV.,  c.  71),  after  providing  "  That  in  all 
indictments,  informations,  and  criminal  suits  and  causes  whatsoever,  the 
said  Supreme  Court  of  Judicature  at  Bombay  shall  have  the  full  and  absolute 
power  and  authority  to  allow  or  deny  the  Appeal  of  the  party  pretending  to 
be  aggrieved,"  proceeds  thus — "  And  we  do  hereby  also  reserve  to  ourself, 
our  heirs,  and  successors,  in  our  or  their  Privy  Council,  full  power  and 
authority,  upon  the  humble  petition  of  any  person  or  persons  aggrieved  by 
a  Judgment  or  determination  of  the  Supreme  Court  of  Judicature,  at  Bom- 
bay, to  refuse  or  admit  his,  her  or  their  Appeal  thereupon,  upon  such  terms 
and  under  such  limitations,  restrictions,  and  regulations,  as  we  or  they  shall 
think  fit,  and  to  reform,  correct,  or  vary,  such  Judgment  or  determination 
as  to  us  or  them  shall  seem  meet." 

Upon  a  petition,  praying  for  leave  to  Appeal  from  a  conviction  for  felony :  held 
by  the  Judicial  Committee  of  the  Privy  Council,  that  there  was  no  power  re- 
served to  the  Crown  by  the  Charter,  to  allow  Appeals  in  criminal  cases,  such 
Appeal  being  confined  to  civil  cases  only. 

Held  also,  that  the  Charter  having  been  granted  by  the  Crown  bj-  force  of  an 
Act  of  Parliament,  must  be  construed  with  reference  to  the  powers' conferred 
by  the  Act,  even  though  tlie  prerogative  of  the  Crown  were  limited  by  such 
construction  :  and  that  the  Suju'eme  Court  alone  has  full  and  absolute  power 
to  allow  or  deny  permission  to  appeal  in  criminal  cases. 

Semble.  No  Appeal  lies,  in  cases  of  felony,  to  the  Queen  in  Council,  from  any 
of  the  dominions  of  the  Crown  of  Great  Britain,  which  are  governed  by  the 
law  of  England. 

*  Present — Members  of  the  Judicial  Committee:  The  Lord  President  (the  Duke 
of  Buccleuch),  the  Vice-Chancellor  Wigram,  the  Right  Hon.  Dr.  Lushington,  and  the 
Right  Hon.  T.  Pemhorton  Leigh.  Privy  Councillors — Assessors:  Sir  E.  H.  East, 
Bart.,  Sir  A.  .lohnston,  and  Sir  E.  Ryan. 
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There  were  two  Petitions  in  tliis  matter.  The  first  was  the  Petition  of  Eduljee 
Byramjee,  a  tent^maker,  late  of  Bombay,  but  now  a  prisoner  at  Singapore,  under- 
going sentence  of  transportation,  presented  [277]  on  l)ehalf  of  himself  and  eiglit 
Parsees,  also  undergoing  sentence  of  transportation  at  Singapore,  and  praying  that 
Her  Majesty  would  be  graciously  pleased  to  direct  the  issue  of  a  free  pardon  to  the 
Petitioner,  and  the  other  convicted  parties,  or  that  Her  Majesty  would  be  pleased  to 
refer  the  matter  of  the  Petition,  and  the  case  of  the  Petitioner,  with  the  circumstances 
of  the  trial,  to  the  consideration  of  the  Judicial  Committee  of  Her  Majesty's  Privy 
Council,  to  report  thereon,  or  that  Her  Majesty  would  be  pleased,  by  and  with  the 
advice  of  Her  Privy  Council,  to  make  such  order  for  the  admission  and  prosecution 
of  an  Apjieal  from  the  .Judgment  of  the  Supreuie  Court;  and  that  Her  Majesty 
would  in  like  manner  be  pleased  to  make  an  order  for  the  production  of  true  and 
exact  copies  of  all  evidence,  proceedings,  judgments,  decrees,  and  orders,  had  or 
made  in  the  prosecution  in  the  Supreme  Court,  and  of  the  Judges'  notes  of  the 
evidence  taken  before  the  Court,  and  of  the  reasons  given  by  the  Judges  of  the 
Court,  and  also  the  evidence  taken  before  the  Chief  Magistrate  of  Bomliay,  by  the 
direction  of  the  Chief  Justice  of  the  Supreme  Court,  and  all  papers  in  the  possession 
of  the  Right  Honourable  the  Earl  of  Uipon  (the  then  President  of  the  Board  of 
Control),  and  the  Secretary  of  State,  relating  to  the  trial  and  the  case  of  the  Peti- 
tioner, and  for  the  taking  any  necessary  evidence;  and  that  Her  Majesty  would  be 
pleased  to  reform,  correct,  or  vary  such  Judgment,  [278]  and  make  such  former  or 
other  order  in  the  forms,  as  to  Her  Majesty  might  seem  meet. 

The  Petition  .set  forth,  that  an  indictment  was  preferred  in  the  Supreme  Court 
of  Judicature  at  Bombay,  in  the  second  sessions  of  the  year  1844,  again.st  the  Peti- 
tioner and  seventeen  other  persons,  Parsees,  for  the  murder  of  a  Parsee,  named  Mun- 
chei-jee  Hormusjee.  That  the  Petitioner  and  sixteen  others  were  charged  as  acces- 
sories to  the  murder.  That  the  trial  took  place  on  the  17th  July  1844,  and  lasted 
ten  days,  before  Sir  Henry  Roper,  Chief  Justice,  and  Sir  E.  Perry,  Puisne  Judge, 
and  a  jury  of  Europeans,,  when  the  jury  returned  a  verdict  of  guilty  against  ten, 
including  the  Petitioner,  and  acquitted  the  remainder  of  the  parties  charged.  That 
the  Petitioners  presented  a  Petition  to  the  Judges  of  the  Supreme  Coui-t,  for  leave 
to  Appeal  to  Her  Majesty  in  Council,  against  the  direction  of  the  Chief  Justice,  and 
the  verdict  and  conviction  founded  thereon,  upon  the  grounds  and  under  the  cir- 
cumstances therein  specially  set  forth.  That  such  Petition  was  not  complied  with 
by  the  Judges,  but  that  the  exti'erae  penalty  of  the  law  was  carried  into  effect  against 
one  of  the  parties  charged,  and  the  remainder  were  sentenced  to  be  transported 
for  life  to  Singapore. 

The  principal  allegations  contained  in  this  Petition  were  verified  by  affidavit. 

The  second  Petition  was  presented  on  the  part  of  upwards  of  six  thousaud  in- 
habitants of  Bombay,  and  after  setting  forth,  in  substance,  the  circumstances  con- 
tained in  the  first-named  Petition,  prayed  that  Her  Majesty  would  be  pleased  to 
exercise  her  prerogative  of  mercy,  in  favour  of  such  of  the  convicts  as  she  might 
deem  entitled  to  remission  of  their  sentences,  and  to  grant  them  pardon. 

[279]  Both  Petitions  were  referred  by  the  Crown  to  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council,  and  now  came  on  for  hearing. 

Mr.  Hill,  Q.C.,  and  Sir  Jolm  Bayley,  in  support  of  the  first  Petition. — The  jurisdic- 
tion of  Her  Majesty  in  Council,  to  entertain  Appeals  in  criminal  suits  in  India,  is 
undoubted.  Pooneekooty  Moodtli-ar  v.  The  King  (3  Knapp's  P.C.  Cases,  -384).  Af/a 
Mahomed  Kiirboolie  v.  The  Qiieeri  (4  Moore's  P.C.  Cases,  239).  Both  these  cases  were 
upon  indictment. — [Sir  E.  Ryan  :  These  are  cases  in  which  the  Appeal  was  allowed 
by  the  Court  below,  which  differs  from  the  present  application.] — The  Charter  of 
Justice  of  Bombay  (c),  gives  a  right  of  Appeal,  in  all  indictments,  informations,  and 

(c)  The  following  are  the  clauses  relating  to  the  Criminal  Jurisdiction,  and  the 
right  of  Appeal  to  the  Queen  in  Council,  as  contained  in  the  Charter,  or  Letters 
Patent,  of  the  8th  December  1823,  for  establisliing  the  Supreme  Court  of  Judicature 
at  Bombay. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  grant,  order,  ordain, 
and  appoint,  that  the  said  Supreme  Court  of  Judicature,  at  Bombay,  shall  also  be  a 
Court  of  Oyer  and  Terminer,  and  Gaol  delivery,  in  and  for  the  town  and  island  of 
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criminal  suits,  and  expressly  reserves  to  the  Crown,  the  power  to  refuse  or  admit  an 
Appeal,  from  any  Judgment  or  [280]  determination  of  the  Sujireme  Court,  upon  such 
restrictions  and  regulations,  as  the  Crown  shall  think  tit  [281]  to  impose.  The 
Statute  7th  and  8th  Vict.,  c.  69,  also  provides  for  the  admission  of  Appeals  from  any 
judg-[282]-ments,  sentences,  decrees,  or  orders,  of  any  Court  of  Justice,  within  any 
British  colony  or  possession  abroad,  although  such  Court  should  not  be  a  Court 
of  Error,  or  a  Court  of  Appeal,  within  such  colony  or  possession.  It  is  true  that 
the  Bombay  Charter  gives  the  Supreme  Court  the  power  to  allow  or  deny  Appeals, 
but  the  Crown  has  expressly  reserved  to  itself  the  power  to  refuse  or  admit  an  Appeal, 
even  though  denied  by  the  Supreme  Court.  It  never  could  be  meant,  that  the 
Supreme  Court  should  have  the  power  of  saying,  peremptorily,  that  its  decisions, 
in  criminal  matters,  should  not  be  reversed,  which  it  would  in  effect  do,  by  refusing 
leave  to  Appeal.  Such  Appeal  is  an  incident  to  the  powers  of  this  Court,  which  stands 
in  relation  to  Colonial  Courts,  as  the  Queen's  Bench  does  to  the  inferior  Courts  in 
this  country.  In  Re  Ames  (3  Moore's  P.C.  Cases,  409),  leave  was  granted  here  to 
appeal  from  a  criminal  proceeding  in  Jersey,  which  being  found  to  be  contrary 
to  an  express  Ordinance,  in  force  in  Jersey,  [283]  such  leave  was  afterwards 
rescinded.  Mr.  Baron  Parke,  in  delivering  judgment,  says,  "We  are  not  disposed 
to  say,  that  we  have  not  the  power  so  to  have  done;  as  Her  Majesty  is  the  head  of 
justice,  and  we  are  sitting  here,  not  merely  as  a  judicial  body,  but  as  Privy  Coun- 

Bombay,  and  the  limits  thereof,  and  the  factories  subordinate  thereto :  and  shall 
have  and  be  invested  with  the  like  power  and  authority,  as  Commissioners,  or 
Justices  of  Oyer  and  Terminer,  and  Gaol  delivery,  have,  or  may  exercise,  in  that 
part  of  Great  Britain  called  England,  to  enquire,  by  the  oaths  of  good  and  sufficient 
men,  of  all  treasons,  murders,  and  other  felonies,  forgeries,  perjuries,  trespasses, 
;.i.'d  other  crimes  and  misdemeanours  heretofore  had.  made,  done,  or  committed,  or 
which  shall  hereafter  be  had,  done,  or  conmiitted,  within  the  said  town  and  island 
of  Bombay,  or  the  limits  thereof,  or  the  factories  subordinate  thereto."  [The  Charter 
then  proceeds  to  give  authority  to  the  Court  to  issue  a  precept  to  the  sheriff  to 
summon  juries  and  witnesses,  with  power  to  punish  for  contempt,  etc.]  "  And  to 
proceed  to  hear,  examine,  try,  and  determine  the  said  indictments  and  offences, 
and  to  give  judgments  thereupon,  and  to  award  execution  thereof.  And  in  all 
respects  to  administer  criminal  justice  in  such  or  the  like  manner  and  form,  or  as 
nearly  as  the  condition  and  circumstances  of  the  place  and  the  persons  will  admit 
of,  or  as  our  Courts  of  Oyer  and  Terminer  and  Gaol  delivery  do  or  may  in  that  part 
of  Great  Britain  called  England,  due  attention  being  had  to  the  religion,  manners, 
and  usages  of  the  native  inhabitants. 

"  And  whereas  cases  may  arise,  wherein  it  may  be  proper  to  remit  the  general 
severity  of  the  law,  we  do  hereby  authorize  and  empower  the  said  Court  of  Oyer 
and  Terminer  and  Gaol  delivery  to  reprieve  and  suspend  the  execution  of  any  capital 
sentence  wherein  there  shall  appear,  in  the  judgment  of  the  said  Court,  a  proper 
occasion  for  mercy,  until  our  pleasure  shall  be  known.  And  the  said  Court  shall, 
in  such  case,  transmit  to  us,  under  the  seal  of  the  said  Court,  a  state  of  the  case, 
and  of  the  evidence,  and  of  the  reasons  for  recommending  the  criminal  to  our  mercy, 
or  for  such  reprieve  or  suspension,  as  the  case  may  be:  in  the  mean  time,  the  said 
Court  shall  cause  such  ofl'ender  to  be  kept  in  strict  custody,  or  deliver  him  or  her 
out  to  sufficient  bail  or  mainprise,  as  the  circumstances  shall  seem  to  require. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct,  establish,  and 
ordain,  that  if  any  person  or  persons  shall  find  him,  her,  or  themselves  aggrieved, 
Ijy  any  Judgment  or  determination  of  the  said  Supreme  Court  of  Judicature  at 
Bombay,  in  any  case  whatsoever,  it  shall  and  may  be  lawful  for  him,  her  or  them  to 
Appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  in  such  manner, 
and  under  such  restrictions  and  qualifications  as  are  hereinafter  mentioned,  that  is 
to  say,  in  all  Judgments  of  determinations  made  by  the  said  Supreme  Court  of 
Judicature  at  Bombay,  in  any  civil  cause,  the  party  or  parties  against  whom,  or 
to  whose  immediate  prejudice,  the  said  Judgment  or  determination  shall  be  or  tend, 
may  by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose,  to  the  said 
Court,  pray  leave  to  Appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy 
Council,  stating  in  sucli  petition  the  cause  or  causes  of  Ajjpeal.  And  in  case  such 
leave  to  Appeal  shall  be  prayed  by  the  party  or  parties  who  is  or  are  directed  to 
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cillors,  and  the  matter  of  the  former  Petition  was  referred  to  us 
generally."  So,  here  the  matter  is  referred  generally.  —  [The  Right  Hon. 
T.  Pemberton  Leigh:  Is  this  merely  a  Petition  for  leave  to  Appeal?] — The 
Attorney-General :  More  than  that  is  prayed  for :  the  exercise  of  the  Royal  mercy ; 
but  your  Lordships  cannot  advise  on  that  part  of  the  Petition.  It  could  never 
have  been  intended  to  refer  to  your  Lordships,  sitting  as  the  Judicial  Committee 
of  the  Privy  Council,  an  application  to  Hor  Majesty,  to  grant  a  free  i)ardon. — [The 
Right  Hon.  T.  Pemberton  Leigh :  In  the  Petition  of  the  Bailiff  and  Royal 
Court  of  Guernsey  {ante,  [5  Moo.  P.C.]  49),  referred  by  the  Crown,  to  the  Committee 
for  the  affairs  of  Jersey,  the  reference  was  larger  than  was  intended,  but  we  re- 
ported only  upon  the  law  of  the  case,  namely,  the  legality  of  the  act.s  done.] — Mr. 
Hill :  Enough  appears  on  tlie  face  of  the  Petition,  to  authorize  your  Lordships  to 
report  to  the  Crown  generally. — [Dr.  Lushing-ton  :  Their  Lordships  are  of  opinion, 
that  it  was  not  intended  by  the  reference,  to  refer  to  them  any  question,  whether 
mercy  should  be  extended  by  the  Crown  to  the  Petitioners  ;  you  will,  therefore,  confine 
yourself  to  two  questions:  first,  whether  there  is  any  power  in  the  Judicial  Com- 
mittee, to  advise  Her  Majesty  to  permit  an  Appeal;  and,  secondly,  if  they  have  such 
power,  whether  they  would  exercise  a  proper  discretion,  in  so  advising.] — Mr.  Hill: 
This  is  a  Charter  granted  by  the  Crown,  by  virtue  of  [284]  the  Statute  4  Geo.  IV., 

pay  any  sum  of  money,  or  to  perform  any  duty,  the  said  Court  shall,  and  is  hereby 
empowered  to  award,  that  such  determination  or  Judgment  shall  be  carried  into 
execution,  or  that  sufficient  security  shall  be  given  for  the  performance  of  the  said 
Judgment  or  determination  as  shall  he  most  expedient  to  real  and  substantial  justice. 

"  Provided  always,  that  where  the  said  Court  shall  think  fit  to  order  the  Judg- 
ment or  determination  to  be  executed,  security  shall  be  taken  from  the  other  party 
or  parties  for  the  due  performance  of  such  Judgment  or  Order,  as  we,  oiir  heirs  or 
successors,  shall  think  fit  to  make  thereupon.  And  in  all  eases  we  will,  and  require, 
that  security  shall  also  be-given  to  tiie  satisfaction  of  the  said  Court  for  the  payment 
of  all  such  costs  as  the  said  Supreme  Court  of  Judicature,  at  Bombay,  may  think 
likely  to  be  incurred  by  the  said  Appeal,  and  also  for  the  performance  of  such  Judg- 
ment or  Order  as  we,  our  heirs  or  successors,  shall  think  fit  to  give  or  make  there- 
upon ;  and  upon  such  order  or  orders  of  the  said  Court  thereupon  made  being  per- 
formed to  their  satisfaction,  the  said  Court  shall  allow  the  Appeal,  and  the  party  or 
parties,  so  thinking  him,  her  or  themselves  aggrieved,  shall  be  at  liberty  to  prefer 
and  prosecute  his,  her  or  their  Appeal  to  us,  our  heirs  or  successors,  in  our  or  their 
Privy  Council,  in  such  manner  and  form,  and  under  such  rules,  as  are  oliserved  in 
Appeals  made  to  us  from  our  plantations  or  Colonies,  or  from  our  Islands  of 
Guernsey,  Jersey,  Sark  or  Alderney. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct  and  ordain, 
that  in  all  such  cases  the  said  Supreme  Court  of  Judicature,  at  Bombay,  shall  certify 
and  transmit,  under  the  Seal  of  the  said  Court,  tO'  us,  our  heirs  or  successors,  in  our 
or  their  Privy  Council,  a  true  and  exact  copy  of  all  evidence,  proceedings,  judg- 
ments, decrees,  and  orders,  had  or  made  in  such  causes  appealed,  as  far  as  the  same 
have  relation  to  the  matter  of  Appeal. 

■'  And  it  is  our  further  will  and  pleasure,  that  in  all  indictments,  informations, 
and  criminal  suits  and  causes  whatsoever,  the  said  Supreme  Court  of  Judicature, 
at  Bombay,  shall  have  the  full  and  absolute  power  and  autliority  to  allow  or  deny 
the  Appeal  of  the  party  pretending  to  be  aggrieved,  and  also  to  award,  order,  and 
regulate  the  terms  upon  which  Appeals  shall  be  allowed  in  such  cases  in  which  the 
said  Court  may  think  fit  to  allow  such  Appeal. 

"  And  we  do  hereby  also  reserve  to  ourself,  our  heirs  and  successors,  in  our  or 
their  Privy  Council,  full  power  and  autliority,  upon  the  humble  petition  of  any 
person  or  persons  aggrieved  by  a  Judgment  or  determination  of  the  Supreme  Court 
of  Judicature,  at  Bombay,  to  refuse  or  admit  his,  her  or  their  Appeal  thereupon, 
upon  such  terms,  and  under  such  limitations,  restrictions,  and  regulations,  as  we 
or  they  shall  think  fit,  and  to  reform,  correct,  or  vary  such  Judgment  or  determina- 
tion, as  to  us  or  them  shall  seem  meet."  [See  now  letters  patent  of  28th  December, 
1865,  establishing  the  High  Court  of  Bombay,  Art.  41  (Stat.  R.  and  O.  Rev.  iv. 
p.  119).] 
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c.  71;  and  even  if  there  were  no  reservution  in  the  Charter  to  admit  Appeals,  not 
otherwise  provided  for,  the  power  of  the  Crown  to  admit  Appeals  would  not  have 
been  parted  with;  for  the  Crown  has  no  power  to  denude  itself  of  any  prerogative 
necessary  to  the  administration  of  justice.  It  has  no  more  right  to  weaken  its  power 
to  give  jDrotection  to  the  subject,  than  the  subject  has  to  diminish  or  qualify  his 
allegiance.  The  rights  of  the  sovereign  and  the  rights  of  the  subject  are  strictly 
correlative.  Nothing  appears  in  the  Charter  to  warrant  a  conclusion  that  an 
Appeal  cannot  lie  here,  in  a  criminal  proceeding.  The  Crown  can  only  be  bound  by 
express  words.  If  a  question  is  reserved  by  a  Judge,  upon  the  trial  of  a  prisoner, 
for  the  opinion  of  the  fifteen  Judges,  they  advise  the  Crown,  in  their  discretion, 
to  grant  a  free  pardon.  Their  powers  are  limited,  as  in  this  Court,  to  advise  the 
Crown.  Then  why  should  not  this  Court  advise  a  free  pardon  ?  Enough  appears  from 
the  Petition  to  justify  such  an  exercise  of  the  prerogative. — [The  Right  Hon.  T. 
Pemberton  Leigh  :  Is  there  any  instance  in  which  we  have  dealt  with  evidence  settled 
by  the  verdict  of  a  jury,  and  considered  whether  it  was  well  founded  or  not?] — The 
Court  sat  as  a  jury  in  Cowas-jee  v.  Thonrpsun  {(iiite,  [5  Moo.  P.C.]  165),  and  Coirie 
v.  Renifry  {ante,  [5  Moo.  P.C]  232);  and  in  Gahaii  v.  Lafitfe  (3  Moore's  P.C.  Cases, 
382  ;  and  see  Le  Breton  v.  Ennis,  4  Moore's  P.C.  Cases,  323),  though  the  verdict  was 
sustained,  yet  the  damages  were  out  down  ;  this  Court  thereby  exercising  the  highest 
discretion. — [Dr.  Lushington  :  Has  any  instance  occurred  where  an  Appeal  has  been 
granted  by  the  Courts  in  India,  in  the  case  of  a  felony?] — None.  The  only  criminal 
ca.ses  appealed  [285]  from  India  were  Pooneekooti/  Mooddiar  v.  The  King  [3  Knapp, 
384]  and  Aga  Mahomed  Kurboulie  v.  The  Queen  [4  Moo.  P.C.  239],  which  were 
indictments  for  misdemeanours. 

The  Attorney-General  (Sir  F.  Thesiger,)  and  Mr.  Wigrani,  Q.C.,  for  the  Crown, 
and  the  East  India  Company. — It  is  contrary  to  the  policy  of  the  Criminal  Law  in 
England,  to  allow  an  Appeal  in  cases  of  felony,  and  nothing  can  be  found  in  the 
Charter  of  Bombay  which  gives  such  power.  No  mention  is  made  of  criminal  suit 
or  information,  in  the  reservation  to  the  Crowni,  to  refuse  or  admit  an  Appeal.  If 
a  party  here  is  improperly  convicted,  the  only  redress  that  can  be  had,  is  by 
application  to  the  Crown  for  a  pardon.  Even  with  regard  to  a  question  of  law,  that 
may  arise  upon  the  trial,  the  prisoner  has  no  right  of  appealing  to  the  fifteen  Judges ; 
it  can  only  be  done  by  the  Judge,  who  presides  at  the  trial,  reserving  the  point.  If 
then  there  exists  no  right  of  Appeal  in  criminal  cases  in  England,  it  must  follow,  that 
none  is  given  by  this  Charter  to  Bombay,  where  the  English  law  prevails.  The 
case  of  He  Ames  [3  Moo.  P.C.  409],  establishes,  that  no  Appeal  lies  from  a  criminal 
proceeding  in  Jersey.  PooneeJcnoty  Moodeliar  v.  The  King  [3  Knapp,  384]  was 
an  indictment  for  forgery,  which  was  a  misdemeanour  by  Statute,  in  India ;  and 
in  Aga  Mahomed.  Kiirboolie  v.  The  Queen  [4  Moo.  P.C.  239],  the  Appeal  here  was 
strictly  confined  to  a  question  of  law.  In  each  of  these  cases,  the  Supreme  Court 
had  granted,  under  the  Charter,  leave  to  Appeal ;  here  they  refused  it,  and  their 
refusal  is,  by  the  terms  of  the  Charter,  absolute.  It  would  be  most  mischievous  to 
grant  this  application,  the  object  being  to  Appeal  from  a  conviction  for  felony. 

[286]  The  Right  Hon.  Dr.  Lushington  (June  26,  1847).— In  the  month  of  August, 
in  the  year  1^44,  eighteen  natives  of  Bombay  were  tried  before  the  Chief  Justice, 
assisted  by  a  Puisne  Judge.  One  of  the  prisoners,  Burjorjee  Jamsetjee,  was  charged 
■with  the  wilful  murder  of  a  Parsee,  named  Munclierjee  Hormusjee.  He  was  found 
guilty,  and  executed.  The  seventeen  other  prisoners  were  charged  as  accessories 
to  the  murder,  and  were  convicted  and  transported. 

Two  Petitions,  one  signed  by  one  of  the  individuals  convicted,  and  another 
respectably  and  numerously  signed  by  certain  inhabitants  of  Bombay,  were  pre- 
sented to  Her  Majesty.  Those  Petitions  set  forth,  at  great  length,  the  circumstances 
attendant  upon  the  trial,  and  ])rayed  for  the  exercise  of  Her  Majesty's  prerogative 
in  favour  of  the  convicts,  or  that  an  Appeal  might  be  allowed.  Her  Majesty  has 
been  pleased  to  refer  the  Petitions,  above  mentioned,  to  us,  not  for  the  purpose  of 
advising  as  to  the  exercise  of  Her  prerogative  of  mercy,  but  as  containing,  together 
with  the  affidavits  in  support  of  them,  a  full  statement  of  all  the  facts,  and  for  the 
purpose  of  enabling  us  to  advise,  whether  the  persons  convicted  can  be  permitted  to 
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Appeal,  under  the  circumstances,  set  fortli  in  those  affidavits  and  those  retitious, 
from  the  sentence  of  the  Court. 

Those  Petitions  did  not  allege  that  any  error  ajjpeared  on  the  fivce  of  the  record, 
but  tliey  complained  of  the  direction  of  the  Judge,  the  evidence,  and  the  verdict. 

Now  if  this  question  were  to  be  decided  by  the  law  of  England,  it  is  notorious, 
that  no  prisoner  convicted  of  felony  could  claim  a  new  trial,  or  a  right  of  Appeal, 
in  this  sense.  A  writ  of  error  is  another  question,  [287]  which  it  is  not  necessary 
for  us  to  discuss  in  this  case.  The  usual  practice,  where  tlie  Judgment  is  not  post- 
poned, is,  if  any  objection  be  taken  at  tlie  trial,  which  the  Judge  who  tries  the 
prisoners  does  not  admit  to  be  valid,  but  deems  worthy  of  consideration,  to  reserve 
it  for  the  ojiinion  of  the  fifteen  Judges.  If  the  majority  think  the  objection  ought 
to  have  been  sustained,  the  Judge  who  tried  the  prisoner,  reports  to  the  Secretary 
of  Slate,  and  the  prerogative  of  the  Crown  is  exercised  in  such  a  manner  as  the 
advisers  of  the  Crown  think  meet.  The  prisoner  has  no  legal  right,  in  the  proper 
sense  of  the  term,  to  demand  a  re-consideration  by  a  Court  of  Law,  of  the  verdict, 
or  of  any  legal  objection  raised  at  the  trial.  Then  if  this  be  so  by  the  law  of 
England,  if  the  trial  had  taken  place  here,  the  question  to  be  considered  is,  whether 
the  prisoners,  being  natives  of  Bombay,  and  British  subjects,  and  the  offence  being 
committed  and  tried  there,  have,  by  the  law  prevailing  at  Bombay,  any  other,  and 
what  right. 

It  appears  from  the  Charter  of  Bombay,  which  was  granted  under  the  authority 
of  an  Act  of  Parliament,  that  the  Supreme  Court  was  constituted  a  Court  of  Oyer 
and  Terminer,  and  Gaol  delivery,  to  adminisier  Criminal  Justice  in  such,  or  the 
like  manner,  or  form,  or  as  nearly  as  the  condition  and  circumstances  of  the  place 
and  jierson  will  admit,  as  our  Courts  of  Oyer  and  Terminer,  and  Gaol  delivery,  may 
or  do  in  England,  due  attention  being  had  to  the  religion,  manners,  and  usages  of 
the  native  inhabitants.  So  far  it  would  seem,  that  the  same  law  would  be  applicable 
to  convictions  for  felonies,  whether  tried  in  England  or  Bombay,  and  consequently 
the  Petitioners -would  have  no  legal  right  to  an  Appeal  or  re-hearing. 

In  the  Charter,  however,  will  be  found  several  im-[288]-portant  clauses  touching 
Appeals,  which  require  great  attention,  and  more  especially  that  clause  which 
relates  particularly  to  criminal  cases.  It  is  in  the  words  following:  ''And  it  is 
our  further  will  and  pleasure,  that  in  all  indictments,  informations  and  criminal 
suits  and  causes  whatsoever,  the  said  Supreme  Court  of  Judicature  at  Bombay  shall 
have  full  and  absolute  power  and  authority,  to  allow  or  deny  the  Appeal  of  a  party 
pretending  to  be  aggrieved,  and  also  to  award,'  order  and  regulate  the  terms  upon 
which  the  Appeal  shall  be  allowed,  in  such  cases  in  which  the  said  Court  may  think 
fit  to  allow  such  Appeal."  Now,  however  extensive  the  right  of  Appeal  in  criminal 
cases  may  be,  the  Supreme  Court  has  full  and  absolute  power  and  authority  to 
allow  or  deny  that  Appeal.  Presuming,  therefore,  for  the  present,  that  the  words 
of  this  clau.se  would  sanction  the  granting  of  an  Appeal  of  whatsoever  kind,  in'cases 
of  felony,  application  for  leave  to  Appeal  was  made  to  the  Supreme  Court,  and  was 
by  that  Court  refused.  If  an  appeal  then  can  now  be  granted,  it  must  be  on  other 
grounds  than  the  clause  in  the  Charter ;  for  according  to  the  clause  already  cited, 
the  rejection  of  the  application  to  Appeal  in  the  Supreme  Court  must  be  considered 
final. 

This  brings  us  to  the  consideration  of  the  clause  which  immediately  follows, 
and  which  is  in  the  following  terms:  "  And  we  do  hereby  also  reserve  to  ourselves, 
our  heirs  and  successors,  in  our  or  their  Privy  Council,  full  power  and  authority, 
upon  the  humble  petition  of  any  person  or  persons  aggrieved  by  the  Judgment  or 
determination  of  the  Supreme  Court  of  Judicature  at  Bombay,  to  refuse  or  admit 
his,  her  or  their  Appeal  thereupon,  upon  such  terms  and  under  such  limitations, 
restrictions,  and  regulations,  as  we  or  [289]  they  shall  think  fit,  and  to  reform, 
correct  or  vary  such  Judgment  or  determination,  as  to  us  or  them  shall  seem  meet." 

The  first  question  which  arises  upon  this  clause  is  one  of  considerable  import- 
ance ;  and  it  is  this,  whether  it  applies  at  all  to  the  preceding  clause,  or,  in  other 
words,  whether  the  Crown  has  reserved  to  itself,  by  force  of  the  latter  clause,  the 
right  of  Appeal  in  criminal  cases,  including,  of  course,  felonies — for  there  is  no 
express  limitation.  Of  the  power  of  the  Crown  to  create  or  reserve  such  right  there 
can  be  no  dcHibt,  because  the  Act  of  Parliament  enables  the  Crown  to  grant  such  a 
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Charter,  for  the  administration  of  justice  in  Bombay,  as  it  may  think  fit.  But  in 
considering  whether  the  Crown  iias  done  so  or  not,  it  is  not  unimportant  t«  re- 
member, that  not  only  in  England,  but  throughout  the  dominions  of  the  Crown  of 
Great  Britain,  governed  by  the  law  of  England,  no  right  of  Appeal  in  felonies  has 
ever  existed.  Nor  are  we  aware  that  in  any  one  single  instance  the  Crown  has  ever, 
by  the  exercise  of  its  prerogative,  granted  leave  to  Appeal  in  any  such  case. 

Under  such  circumstances,  we  think  that  it  is  not  probable  that  the  Crown,  in 
granting  this  Charter,  intended  to  make  so  extraordinary  a  deviation  from  the 
ordinary  practice,  and  we  are  the  more  strongly  inclined  to  this  opinion  from  a 
consideration  of  the  consequences  which  must  inevitably  follow.  Where  persons 
charged  with  the  commission  of  felonies  have  been  convicted,  it  is  natural  that  they 
should  resort  to  every  possible  means  to  escape  from  the  penalty  of  the  law,  or  to 
put  off  to  the  latest  moment  the  execution  of  the  sentence.  Consequently,  it  is  to  be 
expected,  that  applications  in  almost  every  case  for  [290]  leave  to  Appeal,  (suppos- 
ing by  Appeal  is  meant  a  new  trial,  or  an  entire  re-hearing,)  would  be  made  to  the 
Supreme  Court.  As  that  Court  is  sitting  upon  the  spot,  no  great  delay  or  mischief 
might  follow  from  the  po.stponement  of  the  execution  of  the  sentence,  till  that  ap- 
plication was  heard  and  disposed  of.  But  if  the  Crown  has  really,  by  this  Charter, 
reserved  to  itself  the  right  of  granting  an  Appeal  in  such  cases,  what  are  the  in- 
evitable consequences?  To  cause  execution  to  be  done,  would  be,  in  effect,  to  pre- 
vent the  right  of  granting  an  Appeal  vested  in  the  Crown,  and  to  take  away  from 
the  prisoner  convicted,  the  right  of  laying  his  case  before  his  Sovereign,  and  of 
obtaining  a  re-consideration  of  it.  For  it  must  be  remembered,  that  if  a  re- 
consideration, by  way  of  Appeal,  be  reserved  to  the  Crown,  the  right  of  applying 
for  it  must  be  reserved  also.  But  if  this  were  really  the  state  of  the  law,  we  doubt 
whether  any  Court,  or  any  authority,  would  think  itself  justified  in  ordering  execu- 
tion to  be  done,  till  there  had  been  an  opportunity  given  to  the  prisoner,  of  apply- 
ing to  the  Crown,  for  a  re-consideration  of  the  case,  according  to  the  right  reserved 
to  the  Crown,  and  the  prisoner.  Many  very  evil  consequences  must  necessarily 
follow  from  this  state  of  things.  A  long  period  must  elapse  before  an  application 
to  the  Crown  could  be  made,  and  its  decision  could  be  known.  And  eventually, 
where  the  leave  to  Appeal  was  refused  (and  it  must  be  presumed,  that  this  would 
generally  be  the  case),  execution  would  follow  ihe  sentence,  after  so  long  an  interval, 
that  all  benefit  to  be  expected  from  a  public  example  would  be  lost ;  and  to  this  it 
may  be  added,  that  in  a  great  majority  of  cases,  the  convicts  themselves  would  be 
kept  in  a  state  of  mi.serable  suspense,  [291]  to  suffer  in  the  end  the  same  ignominious 
death  to  which  they  were  sentenced. 

For  all  these  reasons,  and  especially  because  the  reservation  of  the  right  of 
granting  an  Appeal  would  be  to  create  an  anomaly,  unknown  where  the  law  of  Eng- 
land prevails,  we  think  the  strong  probability  is,  that  the  clause  reserving  to  the 
Crown  the  right  of  granting  an  Appeal,  after  refusal  by  the  Supreme  Court,  was 
not  intended  to  apply  to  cases  of  felony. 

However  powerful  this  reasoning  may  be  to  our  minds,  we  still,  however,  fully 
admit  that  if  such  be  the  clear  and  undoubted  meaning  of  the  Charter,  we  must 
give  effect  to  its  jjrovisions,  however  injurious  we  may  conceive  tlie  consequences 
to  be.  To  ascertain  the  meaning-  of  this  clause,  we  must  look  at  the  whole  Charter, 
at  what  precedes  and  at  what  succeeds,  and  not  merely  at  the  clause  itself. 

It  is  first  to  be  observed  that  the  clause  in  question  does  not  contain  one  of  the 
words  used  in  the  pi'eceding  clause,  by  which  criminal  cases  were  designated.  There 
is  not  one  word  of  "  indictments,  informations,  or  criminal  suits."  There  is  no  ex- 
pression directly  referring  to,  and  subjecting  to  further  Appeal,  the  full  and 
absolute  power  of  allowing  or  denying  Appeals  in  criminal  cases  conferred  upon 
the  Supreme  Court.  And  yet  if  such  had  been  the  intention  of  the  Charter,  it  would 
be  natural  to  suppose  that  when  such  a  power  had  been  given  to  the  Supreme  Court 
in  such  very  strong  terms,  the  right  of  reviewing  their  decisions,  if  it  were  intended 
to  be  reserved,  would  have  been  expressed  in  language  directly  noticing  the  absolute 
power  just  before  given,  and  in  terms  admitting  of  no  doubt,  establi.shing  a  control 
over  that,  as  regards  which,  prima  facie,  by  the  plain  meaning  of  [292]  the  words, 
they  were  not  to  be  subjected  to  any  control  or  revision  whatever.  We  do  not  find  in 
this  reserving  clause,  that  which  we  sliould  have  expected  to  find,  if  it  applied  to  the 
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preceding  one,  but  we  do  find  tliat  from  the  eonimencement  to  the  end,  ii  i.s  peculiarly 
applicable  to  civil  cases,  and  that  every  expression  in  it  may  be  satisfied  by  confininj,' 
it  to  civil  cases  only. 

In  the  clause,  of  which  the  aljstract  in  the  margin  is,  "  Appeal  to  King  in 
Council,"  it  is  directed  that  "  any  person  aggrieved  by  the  Judgment  or  determina- 
tion of  the  Supreme  Court  in  any  case  whatever,  may  Appeal  to  the  Crown  or  to 
the  Privy  Council,  in  the  manner  and  under  the  restrictions  and  qualifications  " 
mentioned.  The  parties  aggrieved  are  to  petition  the  Supreme  Court,  which  Court 
is  empowered  to  award  that  such  Judgment  or  determination  shall  be  carried  into 
e.xecution,  or  sufficient  security  given  for  the  performance  of  it.  Various  other 
regulations  are  added,  which  being  complied  with,  the  Supreme  Court  is  bound  to 
allow  an  Appeal,  and  the  parties  are  permitted  to  prosecute  it  in  the  same  manner 
as  Appeals  from  the  colonies.  The  clause  now  connuented  on  is  clearly  confined  to 
civil  cases  only.  Upon  comparing  it  with  the  reserving  clause,  we  find  that  the 
matter  over  which  the  power  of  the  Crown  to  grant  Appeals  is  reserved,  is  expressed 
and  described  by  the  very  terms  which  are  used  with  respect  to  Appeals  in  civil 
cases.  We  are  inclined,  therefore,  to  hold  that  as  the  reserving  clause  is  fully  satis- 
fied by  confining  it  to  civil  cases,  that  construction  is  conformable  with  the  general 
usage  where  the  English  law  prevails. 

In  the  preceding  clause  in  this  Charter,  the  Court  of  Oyer  and  Terminer  is 
authorised  to  suspend  the  exe-[293]-oution  of  any  capital  offence  until  the  pleasure 
of  the  Crown  be  known,  where  there  shall  appear,  in  the  judgment  of  the  Court, 
proper  occasion  for  the  exercise  of  mercy.  If  the  power  of  granting  an  Appeal  in 
capital  cases  was  reserved  to  the  Crown,  and  consequently  the  right  of  applying  for 
it,  notwithstanding  the  refusal  of  an  Appeal  by  the  Court,  would  not  it  have  been 
almost  necessary  to  have  given  the  Court,  in  such  case,  a  power  to  suspend  th' 
execution  of  its  sentence,  if  not  to  the  criminal  a  right  to  require  such  suspension, 
till  he  might  avail  himself  of  his  resi-rved  right  to  apply  to  the  Crown,  not  for 
mercy,  but  by  way  of  Appeal?     But  we  find  no  such  power  given. 

For  these  reasons,  if  in  this  case  it  were  necessary  to  support  the  advice  we 
intend  to  give  to  Her  Majesty,  upon  the  ground  that  the  reserving  clause  does  not  ex- 
tend to  Appeals  in  capital  cases,  we  should  be  disposed  to  come  to  that  conclusion.  If, 
however,  we  should  have  formed  an  erroneous  opinion  in  this  respect,  we  think,  upon 
the  supposition  that  the  reserving  clause  does  extend  to  felonies,  that  we  should  not 
advise  Her  Majesty  to  allow  this  Appeal.  We  conceive  a  power  to  grant  an  Appeal 
is  confined  by  the  words  of  the  clause  to  a  "  Judgment  or  determination  "  of  the 
Supreme  Court;  and  that  all,  even  in  this  view  of  the  case,  which,  could  be  done, 
would  be  to  allow  an  Appeal  for  the  purpose  of  ascertaining  whether  the  "  Judg- 
ment or  determination  "  of  the  Court  was  erroneous  in  point  of  law  with  reference 
to  the  indictment,  or,  in  other  words,  whether  there  was  error  upon  the  face  of 
the  record,  as  in  England.  We  do  not  think  that  by  any  construction  the  Crown 
can  grant  an  Appeal  as  to  the  verdict  itself.  We  conceive  that  we  could  not  go 
over  again  the  merits  of  the  case.  That  we  have  not,  [294]  and  could  not  have,  any 
materials  for  such  an  investigation.  And  that  to  presume  that  it  was  intended  that 
a  new  trial  should  take  place,  is  unwarranted  by  the  words  of  the  Charter,  and 
would  be  an  anomaly  in  the  legal  proceedings  of  this  country.  The  firesent  appli- 
cation is  not  against  the  "  Judgment  or  determination  "  of  the  Court,  but  it  is  an 
application  again.st  what  was  done  on  the  trial,  and  against  the  verdict. 

It  may  be  argued  that  the  Crown  could  not,  even  by  Charter,  part  with  its  pre- 
rogative. But  it  must  be  recollected  that  this  is  a  case  in  which  the  Crown  grants 
a  Charter  by  virtue  of  an  Act  of  Parliament,  and  that  Charter,  we  conceive,  must  be 
considered  as  granted  in  the  execution  of  the  powers  which  were  granted  by  that  Act 
of  Parliament. 

A  very  similar  case  occurred  upon  a  former  occasion,  though  not  with  respect 
to  a  criminal  cause.  I  mean  the  case  of  Guvillier  v.  Aylwin  (2  Knapp,  P.C.  72). 
The  very  same  argument  which  was  used  by  Mr.  Hill  was  used  by  Mr.  Justice  Colt- 
man,  who  was  then  Counsel  for  the  Petitioner.  It  was  this  : — "  An  Act  of  the  Parlia- 
ment of  Great  Britain  declared  that  all  laws  passed  by  the  Legislature  of  Canada 
should  be  valid  and  binding  within  the  colony,  and  directed,  that  the  Colonial  Court 
of  Appeal  should  be  subjected  to  such  Appeal  as  it  was  previous  to  the  passing  of 
the  Act,  and  also  to  such  further  and  other  provisions  as  might  be  made  in  that 
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liehalf  by  any  Act  of  the  Colonial  Legislature: — Held,  that  an  Act  having  been 
passed  by  the  Colonial  Legislature  limiting  the  right  of  Appeal  to  causes  where  the 
sum  in  dispute  was  not  less  than  £500  sterling,  a  petition  for  leave  to  Appeal,  in 
a  cause  where  the  sum  was  of  less  amount,  could  not  be  receiv<-d  by  the  King  in 
Council,  although  there  was  a  [295]  special  saving  in  the  Colonial  Act  of  the  rights 
and  prerogatives  of  the  Crown." 

In  that  case  the  Judgment  was  given  in  but  few  words.  The  Counsel  for  the 
Respondent  was  not  heard,  Ijut  it  was  observed,  "  It  is  not  necessary  to  hear  Counsel 
on  the  other  side.  The  King  has  no  power  to  deprive  the  subject  of  any  of  his 
rights,  but  the  King,  acting  with  the  other  branches  of  the  Legislature,  as  one  of 
the  branches  of  the  Legislature,  has  the  power  of  depriving  any  of  his  subjects  in 
any  of  the  countries  under  his  dominion  of  any  of  his  rights.  This  Petition  must 
thereupon  be  dismissed." 

It  was,  therefore,  held,  that  though  there  was  a  reservation  of  the  right  of  the 
Crown,  yet  as  the  Act  in  Canada  was  made  in  pursuance  of  an  Act  of  Parliament 
of  Great  Britain,  the  powers  contained  in  that  Act  did  take  away  the  prerogative 
of  the  Crown.  So  we  apprehend  this  Charter  in  India,  being  granted  in  pursuance 
of  an  Act  of  Parliament  here,  if  by  the  true  construction  of  the  Charter  the  pre- 
rogative of  the  Crown  is  in  any  way  limited,  it  must  be  said  to  Ije  limited,  not  by 
the  Act  of  the  Crown  itself,  but  by  the  Act  of  the  Crowii  acting  under  the  authority 
of  Parliament. 

It  is  for  these  reasons  that  their  Lordships  are  of  opinion  (and  perhaps  other 
reasons  might  be  given  arising  from  a  consideration  of  the  peculiar  circumstances 
of  the  case),  that  they  must  humbly  advise  Her  Majesty,  that  the  prayer  of  the 
Petition  cannot  be  granted. 

[Mews'  Dig.  tit.  CROWN,  A.  Prerogatives  generally.  S.C.  3  Moo.  Ind. 
App.  468.  As  to  appeals  in  criminal  cases  from  Indian  High 
Courts  to  Privy  Council,  see  letters  patent  (i.)  of  28th  Dec.  1865,  art.  41  (Stat. 
R.  and  0.  Rev.  iv.  p.  119,  Bombay);  (ii.)  of  28th  Dec.  1865,  art.  41  {ib.  p.  94, 
Calcutta);  (iii.)  of  28th  Dec.  1865,  art.  41  {ib.  p.  107,  Madras);  (iv.)  of  17th 
March,  1866,  art.  32  (ib.  p.  130,  North-Western  Provinces).  See  also  In  re  Mac- 
Crea  (1893),  A.C.  346  (special  leave  to  appeal  granted  by  Judicial  Committee 
although  leave  had  been  refused  by  Indian  High  Court),  and  note  to  In  re  Ames, 
1841,  3  Moo.  P.C.  41.3]. 


[296]   ON   PETITION   FROM  THE   SUPREME   COFRT   OF   JUDICATURE   AT 

BOMBAY. 

The  QUEEN,  on  the  Prosecution  of  the  BOMBAY  GOVERNMENT,  against  SAMUEL 
STEPHENSON,  ALLOO  PAROO,  and  Others*  [June  23,  1847]. 

Under  the  Bombay  Charter  of  Justice,  the  Supreme  Court  at  Bombay  is  invested 
with  full  and  absolute  power  to  allow  or  deny  an  Appeal  in  criminal  cases, 
and  no  power  is  reserved  to  the  Crown,  by  such  Charter,  to  grant  leave  to 
appeal  in  such  cases  [5  Moo.  P.C.  300,  304], 

The  case  of  C'hristimi  v.  Corren  (1  P.  Williams,  329)  observed  upon  [5  Moo. 
P.C.  302]. 

This  was  a  Petition  for  leave  to  Appeal  from  a  Judgment  of  the  Supreme  Court 
of  Judicature  at  Bombay,  whereby  the  Petitioner,  Alloo  Paroo,  and  two  others, 
were  found  guilty  of  felony,  as  accessories  before  the  fact,  to  the  burning  of  a  ship, 
called  the  Belvidere.     The  indictment  was  preferred  in  the  Supreme  Court  against 


*  This  and  the  preceding  case  being  decisions  upon  the  same  point,  it  is  thought 
advisable  to  place  them  together. 

Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — Assessors, — Sir  A.  Johnston,  and  Sir  E.  Ryan. 
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Samuel  StephensDn,  for  feloniously  burning  the  ship,  and  the  Petitioner  and  two 
others  for  aidiuy  and  abetting  in  the  said  felony  before  the  fact.  The  trial  of  the 
Petitioner  and  two  others  as  accessories  (Stephenson  not  having  been  arrested), 
took  place  before  Sir  H.  Roper,  Cliief  .Justice,  and  Sir  E.  Perry,  Puisne  Judge,  at 
an  Admiralty  Session  of  the  Supreme  Court,  when  they  were  found  guilty,  and 
sentenced  to  transportation  for  life.  Shortly  after  this  conviction,  the  Petitioner 
presented  a  Petition  to  the  Su]ireme  Court,  praying  for  leave  to  Appeal  to  Her 
Majesty  in  Council  against  tlio  [297]  trial,  conviction,  judgment,  and  sentence,  upon 
various  grounds,  the  princip:il  of  which  was  an  objection,  taken  upon  his  arraign- 
ment, by  Counsel  on  his  l)ehalf,  tliat  under  the  Criminal  and  Statute  Law  existing 
in  Bombay,  he  could  not  legally  be  tried  upon  an  indictment,  as  an  accessory  before 
the  fact,  in  the  absence  of,  and  until  after  the  trial  and  conviction  of,  the  party 
charged  as  piincipal,  which,  however,  the  Court  overruled,  and  refused  to  grant 
leave  to  Appeal.  The  Petition  set  forth  the  indictment  and  proceedings  on  the  trial, 
and  prayed  that  Her  Majesty  would,  by  and  with  the  advice  of  the  Privy  Council, 
make  such  Order  as  should  seem  fitting  for  the  admission  and  prosecution  of  an 
Appeal  from  the  Judgment  of  the  Supreme  Court,  and  for  the  production  of  true 
and  exact  copies  of  the  indictment,  and  of  all  evidence,  proceedings,  judgments, 
decrees,  and  orders,  given,  had,  or  made,  in  the  prosecution  in  the  Supreme  Court, 
and  of  the  Judges'  notes  of  the  evidence,  and  of  the  reasons  given  by  the  Judges  at 
the  trial,  and  their  refusal  to  allow  leave  to  appeal  against  the  conviction  and 
judgment. 

Mr.  Hill,  Q.C.,  Mr.  Robinson,  Sir  .folin  Bayley,  and  Mr.  Ac-worth,  in  support  of 
the  Petition,  cited  the  cases  of  Voovcekooty  Moodeliar  v.  The  King  (3  Knapp's  P.C. 
Cases,  348),  Ar/n  Mahnined  Kvrhoolie  v.  The  Queen  (3  Moore's  P.C.  Cases,  239),  In 
re  Ames  (3  Moore's  P.C.  Cases,  409),  D'OrJiac  v.  D'Orlmr  (4  Moore's  P.C.  Cases,  374), 
Iliilm  V.  Huhn  (4  Moore's  P.C.  Cases,  262),  Christian  v.  Corren  (1  P.  Williams,  329), 
Fex  V.  Morelei/  (2  Burr.  1041),  and  the  Charter  of  Bombay  of  the  8th  December  1823 
(ante  [5  Moo.  P.C],  279). 

[298]  Mr.  Wigram,  Q.C.,  and  Mr.  Forsyth,  on  the  part  of  the  East  India  Com- 
pany, o]iposed  the  Petition. 

Lord  Brougliam  (26tli  June.  1847). — This  case,  to  a  certain  degree,  resembles 
the  case  which  has  been  already  spoken  to.  But  in  one  material  respect,  no  doubt. 
it  may  be  said  to  differ  from  it,  because  I  do  not  understand  it  to  have  been  argued 
at  the  Bar,  in  the  Petitioner's  case,  that  there  lay  an  Appeal  from  the  verdict  of 
a  jury,  for  the  purpose  of  obtaining  a  new  trial.  I  understand  the  question  raised 
there  was.  (at  least  it  appears  to  me  perfectly  hopeless  to  argue  any  other  point,) 
tliat  a  Writ  of  Error  lay,  or  a  proceeding  in  the  nature  of  a  Writ  of  Error,  for 
some  defect  of  law  or  jurisdiction  appearing  upon  the  record.  Be  that  as  it  may, 
however,  their  Lordships  are  of  opinion,  that  taking  the  terms  of  the  Charter  into 
consideration,  and  having  regard  to  the  origin  of  that  Charter,  namely,  that  it 
was  not  a  mere  act  of  the  Crown,  by  force  of  the  prerogative,  but  in  execution  of  a 
[lower  conferred  upon  the  Crown,  by  Statute;  the  Charter,  by  its  terms  in  execu- 
tion of  that  Statute,  does  not  reserve  a  power  to  the  King  in  Council,  of  reviewing 
a  determination  of  the  Court  below,  in  a  criminal  case,  the  Court  below  having 
denied  the  application  for  such  a  review. 

That  this  is  in  execution  of  a  statutory  power,  is  clear.  A  Statute  was  made, 
in  the  4th  year  of  the  late  King,  George  IV.  [4  Geo.  IV.,  c.  71],  which  gave  the  Crown 
the  power  to  grant  a  Charter  to  a  Court  of  Justice  in  Bombay,  with  the  same  powers, 
immunities,  jurisdiction  and  authority,  as  were  vested  in  the  Court  at  Fort  William, 
by  virtue  of  another  statutory  power,  [299]  granting  that  Charter,  namely,  the 
13th  of  George  III.,  chap.  63. 

That  Statute  contains  a  power  to  the  Crown,  to  grant  an  Appeal,  in  such  manner, 
and  in  such  cases,  and  on  such  security,  as  to  the  Crown  shall  seem  meet.  Then, 
when  we  look  at  the  Charter  granted  in  execution  of  that  power,  constituting  the 
Supreme  Court  at  Fort  William ;  bearing  in  mind  that,  by  the  4th  of  Geo.  IV., 
c.  71,  tlie  Court  in  Bombay  is  to  be  a  model  of  that  Court,  we  find  there  that  the 
reservation,  after  the  grant  of  Ajipeal,  is  in  the  same  terms  with  the  section  brought 
in  question  now  before  us,  as  to  Bomljay.  respecting  criminal  cases; — that  the  reser- 
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vation,  which  follows  the  section  touching  Appeals   in   criminal  cases,   is  confined 
strictly  to  civil  cases. 

Some  doubt  might  have  arisen  upon  the  section  in  tlie  Uonibay  Charter,  follow- 
ing the  section  upon  criminal  cases.  Some  doubt  might  have  arisen  from  the 
frame  and  structure  of  that  section,  whether  it  were  confined  to  civil  ca.ses  or  not : 
for  that  part  which  clearly  confines  it  to  civil  cases,  limiting  the  sum  appealed  from 
to  10,000  Bombay  rupees,  is  in  a  separate  proviso,  and  follows,  after  an  interval, 
from  the  first,  and  reserving  part  of  the  .section,  tliat  interval  l^eing  filled  up  by  the 
power  given  to  the  Court  to  execute  judgments  and  orders.  But  when  we  look  at 
the  Fort  William  Charter,  which  is  to  be  the  foundation  and  model  of  this  Charter, 
we  find,  that  no  doubt  whatever  exists  there,  that  the  reserved  power  refers  to  civil 
ca.ses,  for  it  is  part  and  parcel  of  that  section,  reserving  the  power  to  the  King 
in  Council,  that  it  shall  not  exceed  the  sum  of  1000  pagodas. 

[300]  The  section  itself,  if  it  had  stood  alone,  without  that  reserved  power, 
appears  to  us  clearly  to  vest  an  absolute  discretion  in  the  Court  below,  in  which 
the  Judgment  is  had;  to  refuse,  as  well  as  to  grant,  the  Appeal:  for  it  is  said,  that 
in  "  all  indictments,  informations,  and  criminal  suits  and  causes  whatever,"  which 
are  large  words  certainly,  "  the  said  Supreme  Court  of  Judicature  shall  have  the 
full  and  absolute  power  and  authority,  to  allow  or  deny  the  Appeal  of  the  Jiarty,  and 
aLso  to  order  and  regulate  the  terms  upon  which  the  Appeal  shall  be  allowed,  in 
such  cases  in  which  the  said  Court  may  think  fit  to  allow  such  Appeal." 

Now,  first  of  all,  arises  upon  this,  the  obvious  consideration  from  the  words,  that 
it  seems  impossible  to  give  a  discretionary  power,  of  either  allowing  or  denying, 
in  more  clear  and  plain  terms,  than  the.se  terms  are,  "  full  and  alisolute  power  to 
allow  or  deny."  And  then,  that  is  followed  Ijy  saying  that  the  terms  may  be 
regulated  by  the  Court,  "  in  cases  in  which  the  .said  Court  may  think  fit  to  allow 
.such  Appeal,"  being  a  very  ordinary  expression  used  in  Act.s  of  Parliament,  when 
it  is  intended  that  a  power  given  to  any  officer  or  any  liody  for  public  purposes, 
shall  not  lie  absolute  and  compulsory  upon  that  individual  officer,  or  that  body, 
but  shall  be  discretionary  in  that  individual  officer  or  body,  to  exercise  or  not,  as 
he  or  they  shall  jslease,  and  be  advised.  If  the  words  are  "  It  shall  and  may  "  be  so 
and  .so  done,  by  such  and  such  officer  and  body,  then  the  word  "  may "  is  held 
in  all  soundness  of  construction  to  confer  a  power,  but  the  word  "  shall  "  is  held  to 
make  that  power,  or  the  exercise  of  that  power,  compulsory ;  cases  are  not  wanting 
where,  even  without  the  use  of  so  stringent  a  word  as  "'  .shall,"  it  has  [301]  been  held 
that  a  power  so  conveyed  must  be  executed.  Bvt  where  it  is  intended  not  to  compel, 
but  to  leave  it  optional  with  the  parties,  the  words  ''  think  fit  "  are  the  very  ordinary 
technical  and  appointed  words,  tO'  show  that  the  power  is  not  compulsory.  And 
those  words  occurring  in  this  clause,  they  seem  really  to  leave  no  reasonable  doubt, 
that  a  discretion  is  vested  in  the  Court  below,  of  denying  as  well  as  of  allowing 
an  Appeal. 

This  is  still  further  clear  when  we  come  to  look  at  other  Charters,  in  which  it 
is  not  intended  to  give  the  power  absolutel}',  but  in  which  it  is  intended  that  the 
Court  .shall  be,  to  a  certain  degree,  qua-ii  ministerial  in  granting  leave  to  Appeal. 
For  in  all  those  cases,  if  we  look  to  them,  we  shall  find  that  this  is  the  course  adopted 
by  the  Charter.  The  party  is  to  Appeal  to  the  King  in  Council.  He  is  first, 
before  appealing,  to  petition  the  Court,  of  whose  sentence  he  complains,  and  then 
it  is  (this  is  the  course  in  almost  all  cases,  I  know  of  no  exception), 
that  the  party  has  the  right  to  Appeal.  In  order  to  prosecute  his 
Appeal,  he  must  first  petition  the  Court  for  leave;  if  the  Court  shall 
grant  leave  to  Appeal,  they  are  then  to  prescribe  certain  terms ;  as  in  the  case 
of  a  Judgment,  he  is  to  give  a  certain  security,  and  in  some  cases  security  must 
he  given  for  the  costs;  but  in  none  of  tliose  cases  do  we  find  anything  like  this 
other  alternative,  "  in  case  the  Court  shall  refuse  leave  to  Appeal,"  because  it  is  not 
intended  to  oust  the  party,  of  his  privilege  to  apply  here,  even  in  the  case  of  the 
Court  having  refused  to  comply  with  his  petition.  The  words,  "  if  they  shall  think 
fit,"  are  never  in.serted  there.  This  is  a  totally  different  clause,  differently  framed, 
and  with  another  and  entirely  different  object.  The  cases  which  have  [302]  been 
cited,  have  been  already  partly  disposed  of,  by  what  has  been  said  by  their  Lord- 
ships in  the  last  case.  Tlie  ca.se  of  Christian  v.  Corren.,  from  the  Isle  of  Man,  (1 
Peere  Williams,  .329,)  really  proves  notliing.     The  argument,  is  the  argument  of  Mr. 
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Peere  Williams  himself,  for  it  is  not  the  Judgment  of  tlie  Court.  No  doubt  Peere 
Williams  is  a  great  authority  as  a  reporter,  a  very  learned  person,  and  1  Ix'lieve  a 
very  accurate  reporter  he  is  generally  allowed  to  be ;  but  what  he  says  there,  is  no 
part  of  the  .Judgment  of  the  Court.  He  says,  even  if  there  be  express  words  in 
the  Charter,  excluding  the  right  of  the  subject,  those  words  shall  not  be  held  to 
deprive  the  sul>ject  of  his  common-law  right  of  Appeal  to  the  Crown,  in  order  that, 
justice  may  not  fail.  The  Court,  which  wa.s  assisted  in  that  case  by  Lord  Chief 
Justice  Parker,  in  giving  their  Judgment,  proceed  upon  no  such  ground.  They  only 
say,  in  this  case  there  is  nothing  to  take  away  the  general  right  of  Ajjpeal,  which 
is  necessary  to  prevent  a  failure  of  justice.  And  Lord  Chief  Justice  Parker,  in  that 
case,  observes  that  the  Court  of  Cliancery,  even  in  the  ca.se  of  a  proceeding  of  a 
Copyhold  Court,  if  anything  were  done  against  good  conscience,  would  review  it, 
and  would  direct  that  the  Court  should  re-assemble,  for  the  purpose  of  acting  more 
conscientiously.  But  it  is  certain,  that  that  case  was  not  borne  out  by  the  judgment 
of  tlie  Court  of  Chancery,  when  an  attempt  was  made  in  a  case  before  Lord  Jeffries, 
Lord  Chancellor  ;  whicli  had  been  very  much  considered  at  the  Rolls  by  Mr.  Serjeant 
Trevor,  who  was  then  Master  of  the  Rolls,  and  where  such  a  power  to  interfere 
was  wholly  denied.     Ash  v.  Rogle  (1  Vern.  367). 

It  is  quite  unnecessary,  however,  to  enter  into  that,  [303]  because  it  is  quite 
sufficient  to  observe,  that  the  Lord  Chief  Justice,  in  granting  that  right  of  Appeal 
which  has  been  contended  against,  does  not  in  the  slightest  degree  bear  out  the 
generality  of  Mr.  Peere  William's  argument. 

But  even  if  tlie  argument  of  Mr.  Peere  Williams  had  been  entirely  eontiru]^  and 
adopted  by  the  Court,  it  does  not  apply  to  this  case.  Because  there  in  no  question 
here  of  the  power  of  the  Crown  to  al>andon  the  prerogative.  The  Crown  may 
abandon  a  prerogative,  however  high  and  essential  to  public  justice,  and  valuable  to 
the  subject,  if  it  is  authorized  liy  Statute  to  abandon  it ;  and  here  it  is  in  the  execution 
of  a  power  conferred  by  Statute,  that  this  abandonment,  if  any  abandonment  has 
been  made,  has  taken  place. 

It  must  be  observed,  likewise,  that  there  is  no  abandonment  of  the  right  of  a 
subject  to  Ai^peal  to  the  King  in  Council ;  for  there  is  an  express  provision  made 
as  to  the  manner  in  which  that  Appeal  shall  be  exercised,  and  for  the  Crown  having 
the  power.  It  might  be  reasonably  contended  that  the  Crown  may  point  out  the 
manner  in  which  the  general  connnon-law  right  of  Appeal  to  it  from  colonial 
sentences  shall  be  exercised,  by  a  particular  mode  of  enactment  in  the  Charter.  It 
may  say,  there  is  a  right  to  Appeal  to  the  Crown  generally.  That  Appeal  shall  be 
in  civil  ease.s  at  all  times,  but  that  Appeal  shall  be  in  criminal  cases  only  in  a  certain 
manner  and  form,  and  I  shall  delegate  to  my  Judgess  below,  the  right  (the  Crown 
may  say)  to  refuse  or  to  grant  it,  as  they  see  fit.  I  see  nothing  contrary  to  the 
prerogative.  I  see  nothing  contrary  to  the  right  of  the  subject,  as  involved  in  the 
exeri'ise  of  that  jsrerogative  of  the  Crown,  having,  even  independently  of  the  Statute, 
[304]  laid  down  the  right  in  that  particular  form ;  but  that  is  wliolly  unnecessary 
in  this  case,  and  I  throw  it  out  only  to  meet  the  argument  in  Peere  Williams,  and 
not  the  argument  here,  which  is  quite  another  case,  and  rests  upon  other  grounds. 
It  is  wholly  unnecessary  to  deal  with  that  abstract  at  all  for  our  present  purposes, 
because  this  is  the  case  of  the  execution  of  a  power  granted  by  Statute,  to  which 
undoubtedly  the  case  of  CuviUier  v.  Aylwin  (2  Knajip,  P.C.  72)  would  almost  in 
terms  apply. 

Their  Lordships,  therefore,  are  of  opinion,  that,  in  this  case,  even  if  the 
argument  were  confined  to  the  matter  of  error  appearing  upon  the  record,  there 
is  no  ground  whatever  for  holding,  that  the  Crown  has  reserved  its  power  of  receiving 
an  application  of  this  kind  against  the  decision  of  the  Court  below,  and  that  the 
Court  below  alone  has  the  power  of  granting  or  refusing  an  Appeal  in  such  cases. 

It  is  unnecessary  of  course  to  argue  the  question  of  an  application  for  a  new 
trial  or  for  a  re-consideration  of  the  whole  case,  because  that  is  still  more  clear. 
But  clear  enough  it  is,  even  if  the  question  were  confined  to  a  mere  error  upon  the 
record. 

[Mews'  Dig.  tit.  CROWN,  A.  Preuogatives  generai.i.t.     S.C.  .j  Moo.  Ind.  App.  i&S. 

See  note  to  last  preceding  case.] 

.507 


V  MOORE,  305  BLUCK  V.   RACKHAM  [1846] 


[305]    ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

THE   REVEREND   JOHN   BUJCK,— Appellant;   MATTHEW   RACKHAM,- 
Respondmt*  [May  12  and  13,  1846]. 

The  proceeding  under  the  Statute  (1  and  2  Vict.,  106,  sec.  32),  against  a  beneficed 
clergyman  for  penalties,  for  non-residence  on  his  benefice,  without  licence 
or  exemption,  is  in  the  nature  of  a  civil,  and  not  a  criminal,  proceeding  [5 
Moo.  P.C.  3U]. 

In  condemning  the  Defendant  for  non-residence,  in  the  penalty  of  one-third  of  the 
annual  value  of  his  benefice,  the  Court  below  did  not  decree  a  specific  sum, 
but  referred  the  matter  to  the  Registrar  of  the  Court  to  ascertain  the  same. 
Held  on  Appeal  that  sucli  course  was  regular  [5  Moo.  P.C.  315]. 

It  is  not  necessar}'  for  the  promoter  of  such  a  suit,  to  allege  or  prove  that  the 
Defendant  had  not  a  licence,  or  was  not  resident  on  another  benefice :  those 
fact.s  being  within  the  Defendant's  own  knowledge  are  capable  of  being 
alleged  and  proved  by  him  in  defence  [5  Moo.  P.C.  314]. 

This  was  an  Appeal  from  the  Arches  Court  of  Canterbury,  in  a  proceeding 
originally  instituted  in  the  Episcopal  Consistorial  Court  of  Norwich,  by  the  Re- 
spondent, authorized  for  that  purpose  by  the  Bishop  of  the  diocese,  against  the 
Appelant,  the  Rector  of  the  parish  of  Walsoken,  in  the  county  of  Norfolk  and 
diocese  of  Norwich.  In  the  citation,  which  was  issued  on  the  12th  of  September 
1843,  the  Appellant  cited  him  to  appear  and  "  to  show  cause  why  he  should  not  be 
pronounced  to  have  forfeited  one-third  of  the  annual  value  of  his  said  benefice, 
by  reason  of  hi.s  having  been  absent  therefrom,  for  a  period  exceeding  the  space 
of  three  months,  and  not  exceeding  the  space  of  six  months,  of  and  in  the  year 
ending  the  31.st  day  of  December  1842,  without  any  such  licence  or  exemption  as 
is  [306]  allowed  by  tlie  Statute  1  and  2  Vict.,  c.  106,  and  without  having  been 
resident  at  some  other  l^enefice  of  which  he  was  possessed ;  and  why  the  payment  of 
such  forfeiture,  together  with  the  reasonable  expense  incurred  in  recovering  the 
same,  should  not  be  enforced  by  monition  and  sequestration  under  the  provisions  of 
the  above  Statute." 

The  citation  was  served  on  the  Appellant,  who,  not  appearing  in  due  form,  was 
pronounced  in  contempt,  and  a  significavit  issued  ;  he  however  afterwards  put  in 
an  appearance.  An  allegation  was  then  brought  in  on  behalf  of  the  promoter, 
which  was  admitted,  and  to  which  a  negative  issue  was  given  by  the  Appellant's 
proctor.  A  Decree  for  the  Appellant's  answers  thereto  having  been  taken  out,  and 
the  answers  not  given  in,  the  Respondent's  proctor  prayed  that  his  allegation  might 
be  taken  pro  confesso.  The  Appellant's  proctor  objected  to  give  in  the  answers 
on  oath  of  his  party,  and  under  protest  alleged  that  inasmuch  as  the  proceeding 
was  a  criminal  one  against  the  Appellant,  he  ought  not  by  law  to  be  called  upon  to 
give  in  his  answers  on  oath ;  and  he  further  alleged  that  the  whole  proceedings  were 
null  and  void,  and  prayed  that  his  party  might  be  dismissed  with  costs.  The 
protest  as  to  nullity  of  proceedings  was  rejected,  but  the  answers  were  waived.  The 
Appellant's  proctor  still  dissented  and  protested,  but  the  protest  was  not  followed 
up  to  the  end  of  the  cause.  Witnesses  were  examined  by  the  Respondent  upon  the 
allegation,  but  no  plea  was  put  in  by  the  Appellant,  nor  were  interrogatories  ex- 
hibited on  his  behalf  to  the  witnesses. 

On  the  1st  of  July  1844,  the  Judge  of  the  Episcopal  Consistory  Court  of  Norwich, 
by  his  sentence,  pro-[307]-nounced  the  allegation  to  have  been  proved,  and  the 
Appellant  to  have  forfeited  one-third  part  of  the  annual  value  of  his  benefice  at 
Walsoken,  and  condemned  the  Appellant  in  the  payment  thereof,  such  amount  to 
be  ascertained  in.  the  usual  and  accustomed  manner  by  the  Registrar  of  the  Court. 

From  this  sentence,  the  Appellant  appealed  to  the  Arches  Court  of  Canterbury, 
which  Court  affirmed  the  sentence  of  the  Judge  of  the  Consistory  Court  of  Norwich 

*  Present:  Lord  Langdale,  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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(reported,  1  Hol)t.  268);  and  froui  this  sentence  of  affinnance,  the  present  Appeal 
was  brougiit. 

Dr.  Curteis,  and  Mr.  lirannvell,  for  the  AppeUant. — This  is  not  a  eivil  suit,  but 
in  substance  and  form  it  is  a  criminal  i)roci'cdinf>'.  If  so,  the  proceedings  ought 
to  have  been  according  to  the  provisions  of  the  Chiirch  Discipline  Act,  the  .'Jrd  aTid 
4tli  Vict.,  c.  86.  The  twenty-thiid  section  of  that  Act,  enacts,  "  tliat  no  criminal 
suit  or  proceediiLg  against  a  clerk  in  holy  orders,  for  any  offence  against  the  laws 
Ecclesiastical,  shall  be  instituted,  otliei'wise  tlian  in  the  manner  thereinl)efore 
enacted."  The  object  of  the  suit  is  punishment,  /ii  the  matter  of  Tlie  Denn  of 
York  (2  (ijueen's  liench  Hep.  1,  31).  The  ApjieUant  is  charged  with  non-residence, 
which,  it  cannot  lie  denied,  is  an  Ecclesiastical  offence,  penal  in  its  consequences, 
being  punishable  by  forfeiture  of  one-third  of  the  income  of  his  benefice.  A  pro- 
ceeding for  a  penalty  is  a  criminal  proceeding.  Middleton  v.  Croft  (2  Atk.  671,  3). 
A  qui  tain  action  for  a  penalty  is  a  criminal  proceeding.  Comyn's  Dig.,  tit. 
Information  (A.  3).  The  distinction  between  civil  and  criminal  suits  is  tliis,  that 
the  object  of  the  former  [308]  is  iirivate  interest,  whereas  the  latter  is  punishment 
for  an  offence.  Ray  v.  Sherirood  (1  Curt.  173,  184).  Even  if  the  suit  was  properly 
Ijrought  under  the  Statute,  1  and  2  Vict.,  c.  106,  the  case  cannot  stand.  There  are 
various  errors  in  the  proceedings.  First,  there  is  no  proxy  appointing  the  pro- 
moter's proctor.  The  Statute  expressly  limits  the  right  of  proceeding  to  a  jiarty 
duly  authorized  by  the  Bishop. — [Dr.  Lushington :  If  there  was  no  jiroxr,  why  did 
you  not  object  in  the  Court  below'?] — Secondly,  the  offence  charged  and  alleged  is, 
that  the  Appellant  absented  himself  from  his  benefice,  and  did  not  reside  there,  for 
a  period  exceeding  three  months.  It  does  not  allege  the  three  months  to  be  calendar 
months.  [The  Vice-Chancellor  Knigiit  Bruce:  In  common  law,  the  word  "month  " 
means  four  weeks,  but  in  the  Ecclesiastical  Courts,  it  means  calendar  month]. — 
If  so,  then  the  next  point  is,  that  the  allegation  contains  no  averment,  that  there  is 
a  parsonage  or  house  of  residence  in  the  parish,  or  that  the  Appellant  had  not  a 
licence;  moreover  tliere  is  a  failure  of  proof,  for  it  is  not  pjroved  that  he  did  not 
leside  on  his  benefice  within  the  three  months.  It  is  laid  down  by  Starkie  (on 
Evidence,  vol.  i.  p.  363),  that  where  a  negative  involves  a  criminal  omission  by  the 
l)arty,  and  consequently  where  the  law,  by  virtue  of  the  general  principle,  presumes 
his  innocence,  the  affirmation  of  tlie  fact  is  also  presumed.  Lastly,  as  to  the  mode 
the  Court  below  adopted  to  ascertain  the  amount  of  the  penalty.  The  Court  pro- 
nounced him  to  have  forfeited  one  third  of  the  living,  but  no  value  was  found.  It 
was  referred  to  the  Registrar  to  find  tlie  amount.  The  decree  of  the  Court  pro- 
nouncing for  the  forfeiture  was  a  final  and  definitive  [309]  decree,  and  the  reference 
to  the  Registrar  was  irregular,  and  contrary  to  practice.  Any  order  founded  on 
this  adoption  would  be  invalid.     Reyina  v.  Long  (1  Gale  and  Davison,  367). 

Dr.  Addanis,  and  Mr.  Couch,  for  the  Respondent. — This  is  a  proceeding  under 
tlie  I14:th  section  of  the  Statute,  1  and  2  Vict.,  c.  106.  It  is  not  a  proceeding  by 
the  Bishop  to  punish  a  party  criminally  for  an  Ecclesiastical  offence,  under  the 
Ecclesiastical  Law,  as  provided  by  the  Church  Discipline  Act,  3  and  4  Vict.,  c.  86 ; 
it  is  to  recover  a  penalty  imposed  by  the  32nd  section  of  the  Statute.  1  and  2  Vict., 
c.  106,  and  was  properly  brought  in  the  civil  form.  A  qui  tarn  is  not  a  criminal 
proceeding,  it  is  in  the  nature  of  a  civil  action.  Wilson  v.  Rastall  (4  Term  Rep. 
753).  It  you  proceed  by  way  of  action,  it  is  a  civil  proceeding;  on  the  contrary, 
if  by  information,  it  is  criminal  (4  Bla.  Com.  308).  This  being  so,  the  same 
strictness  of  pleading,  as  is  required  in  a  criminal  proceeding,  is  not  called  for, 
and  the  objections  of  the  Appellant,  on  that  ground,  cannot  prevail.  The  word 
''  month  "  in  the  Ecclesiastical  Courts  means  calendar  month. — [The  Vice-Chan- 
cellor Knight  Bruce:  Does  ''  three  months,''  as  pleaded  in  the  allegation,  mean  con- 
secutive months?] — Yes.  Neither  was  the  burthen  throwni  upon  the  promoter,  to 
prove  that  the  Appellant  was  not  resident  in  the  parish.  It  was  for  him  to  prove 
that  he  was.  Finally,  the  objection  to  that  part  of  the  decree  which  referred  the 
matter  to  the  Registrar  to  ascertain  the  value  of  the  benefice,  is  not  tenable:  such 
reference  is  conformable  to  the  practice  of  the  Court.  The  Registrar's  report  was 
not  final,  and  either  side,  if  dissatisfied  with  it,  could  have  objected  to  it. 

[310]  The  Right  Hon.  Dr.  Lu.shington  (May  15). — This  suit  was  originally  instituted 
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in  the  Consistorial  Court  of  Norwich,  and  was  a  proceeding  against  the  Reverend 
John  Bluck,  as  incumbent  of  Walsoken,  to  recover  penalties  imposed  Ijy  the  Statute, 
1st  and  2nd  Vict.,  c.  106,  for  non-residence. 

To  the  citation  served  upon  Mr.  Bluck,  lie  ajjpeared,  after  some  delay,  by  his 
proctor.  The  proctoi-  for  Mr.  Hackham,  who  brought  the  suit  under  the  authority 
of  the  Bishop,  then  brought  in  an  allegation,  the  substance  of  which  was  to  charge 
Mr.  Bluck  with  non-residence  on  his  i)enefice  of  Walsoken.  The  proctor  for  Mr. 
Bluck  prayed  that  this  allegation  should  be  rejected  ;  the  Judge,  however,  thought  fit 
to  admit  it,  and  from  that  decree  no  appeal  has  been  prosecuted. 

It  appears  that,  subsequently,  Mr.  Bluck's  answers  were  called  for  ;  that  Mr. 
Bluck's  proctor  alleged  the  suit  to  be  a  criminal  one,  and  not  only  objected  to 
giving  in  his  client's  answers,  but  appeared  under  protest,  and  alleged  the  whole 
proceedings  to  be  null.  The  Judge  overruled  this  protest,  but  made  no  express 
decree  as  to  the  answers.  From  this  decree  of  the  Judge  there  was  no  appeal ;  indeed 
it  was  wholly  incompetent  to  tlie  party  to  have  given  in  any  such  protest  of  nullity 
at  that  period,  and  in  that  form.  The  question  of  nullity  was  an  objection  to  the 
admissibility  of  the  allegation.  Witnesses  were  then  examined,  and  the  Court 
eventually  made  a  decree  pronouncing  for  the  penalty  sued  for.  From  this  decree 
an  appeal  was  prosecuted  to  the  Arches  Court,  and  the  Judge  of  that  Court  affirmed 
the  sentence. 

The  cause  is  now  brought  up  by  appeal  to  this  Court,  and  various  objections 
have  been  taken  to  the  legality  of  the  proceedings;  and  it  is  contended  that  [311] 
the  whole  of  the  proceedings  are  illegal,  and  consequently  that  the  sentence  must  be 
reversed,  and  the  party  proceeded  against  dismissed. 

The  leading  objection  is  founded  upon  the  construction  w-hich  the  Appellant's 
counsel  contend  ought  to  be  put  upon  the  provisions  of  the  3rd  and  4th  Vict.,  cap.  86, 
called  the  Clergy  Discipline  Act.  It  is  said  that  the  present  proceeding  is  a  criminal 
proceeding  within  the  meaning  of  that  Statute  ;  and  that  by  the  twenty-third  section 
of  that  Act  no  criminal  proceeding  can  be  prosecuted  against  a  clergyman  in  any 
Consistorial  Court,  but  that  the  proceedings  must  be  in  the  form  and  manner  pre- 
scribed by  the  Act.  The  words  of  the  twenty-third  section  are,  "  No  criminal  suit 
or  proceeding  against  a  clerk  in  holy  orders  of  the  United  Church  of  England  and 
Ireland  for  any  offence  against  the  laws  Ecclesiastical  shall  be  instituted  in  any 
Ecclesiastical  Court,  otherwise  than  is  hereinbefore  enacted  or  provided," 

Now  what  is  a  criminal  suit  or  proceeding  against  a  clerk  in  an  Ecclesiastical 
Court,  for  an  Ecclesiastical  offence?  We  apprehend  that  the  meaning  of  this 
expression  has  been  long  universally  settled,  and  that  the  presumption  of  law  is, 
that  the  Legislature  used  it  in  its  accustomed  meaning. 

A  criminal  suit  is  distinguished,  in  the  Ecclesiastical  Courts,  from  a  civil  pro- 
ceeding, in  its  very  commencement,  and  in  most  essential  particulars. 

First,  A  criminal  suit  commences  bj'  obtaining  the  permission  of  the  Judge  to 
promote  his  office,  and  the  Prosecutor  gives  bond  to  the  Judge  to  keep  him  harmless  ; 
secondly,  The  citation  expressly  calls  upon  the  party  cited,  to  answer  to  articles 
touching  his  soul's  health,  and  the  lawful  correction  of  his  manners;  and  [312] 
thirdly.  The  suit  is  by  articles,  and  not  by  allegation  or  libel,  and  must  be  con- 
ducted with  the  strictness  peculiar  to  this  mode  of  jjroceeding. 

This  is  a  well-known  proceeding:  there  is  no  other  criminal  suit  or  proceeding 
known  to  the  Ecclesiastical  Law  ;  and  this  is  the  criminal  suit  intended  by  the 
twenty-third  section. 

Then,  is  the  present  proceeding  under  the  1st  and  2nd  Vict.,  c.  106,  a  criminal 
proceeding  according  to  the  usual  accepitation  of  the  term?  It  does  not  resemble 
a  criminal  proceeding,  according  to  the  acceptation  of  the  term,  in  any  one  of  the 
essential  particulars  which  have  been  stated;  on  the  contrary,  the  citation  and  the 
allegation,  and  all  that  has  been  done,  are  in  the  form  well  known  in  the  Ecclesi- 
astical Courts  as  the  civil  form. 

If  this  be  so,  then,  as  the  Clergy  Discipline  Act  contemplates  only  criminal  pro- 
ceedings, known  as  such,  the  carrying  on  the  present  suit  is  not  prohibited  by  that 
Act. 

But  the  objection  lias  been  put  into  another  form.  It  was  argued,  and  most  truly 
said,  that  the  present  suit  was  in  the  civil  form,  but  that  the  object  was  to  punish; 
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and  that,  therefore,  the  object  i)eii]g  puiiisliiuent,  tlie  only  jiroper  form  of  ijroceediai;; 
wabi  the  eriiiiiiial  form,  and  that  the  adoption  of  the  civil  form  wan  contrary  to  law, 
and,  tiierefore,  the  whole  proceeding  was  a  nullity. 

If  the  criniinul  form  was  the  only  legal  form  of  proceeding,  then  the  inference 
would  be  true;  but  that  question  depends  upon  tiie  construction  to  l)e  put  upon  the 
1st  and  2nd  Vict.,  c.  106,  and  the  practice  of  the  Ecclesiastical  Courts. 

It  must  be  admitted  that  non-residence  is  an  Eccle-[313]-siastical  ofifence,  and 
that,  before  the  [lassing  of  any  of  the  modern  Statutes,  a  non-resident  incumbent 
might  be  prosecuted  in  the  criminal  form,  in  any  proper  Ecclesiastical  Court,  and 
might  have  been  punished  by  susj)ension  or  deprivation,  but  not  l>y  the  imposition 
of  any  fine  or  pienalty.  In  order  more  effectually  to  secure  residence,  the  ancient 
remedy,  by  criminal  proceedings  in  the  Ecclesiastical  Court,  Ix^ing  found  insufKcient, 
the  Legislature,  following  the  example  of  former  Acts,  by  the  Act  of  1st  and  2nd 
Vict.,  c.  106,  has  inij)osed  certain  penalties.  These  penalties  are  inijwsed  by  the 
;i2nd  section  of  that  Statute,  and  the  mode  of  recovery  is  regulated  by  the  11-ttb 
sci-tion,  which  enacts  "  That  all  penalties  and  forfeitures  which  shall  be  incurred 
under  this  Act,  by  any  spiritual  person  holding  a  benefice,  siiall  and  may  be  sued 
for  and  recovered  in  the  Court  of  the  Bishop  of  the  Diocese,  in  which  such  benefice 
is  situate,  and  by  some  person  duly  authorised  for  that  purpose  by  such  Bishop, 
l)y  writing  under  his  hand  and  seal,  and  in  no  other  Court,  and  by  or  at  the  instance 
of  no  other  person  whatever."  Now  do  these  words  imjwrt  a  proceeding  in  the 
crinjinal  form  or  in  the  civil!  The  words  "suing  and  recovering"  are  wholly 
inapplicable  to  the  well-known  criminal  form  ;  had  it  Ijeen  intended  to  require 
the  criminal  form,  surely  the  expressions  would  have  been  wholly  different ;  power 
would  have  been  given  to  promote  the  office  of  the  .Judge,  and  power  to  the  Judge  to 
atfi.v  the  penalty.  Not  only  does  not  this  section  contain  any  words  importing  that 
tlie  criminal  form  should  l)e  adopted,  but  the  whole  practice  of  the  Ecclesiastical 
Courts  has  been  to  the  contrary.  There  is  nO'  instance  that  their  Lordships  have 
lieen  apprised  of,  in  which  penalties  have  been  [314]  sued  for  in  the  criminal  form, 
or  any  pecuniary  forfeiture  decreed.  On  the  other  hand,  though,  from  the  limited 
jurisdiction  of  these  Courts,  there  cannot  be  many  classes  of  cases,  yet  we  find  the 
proceedings  to  recover  tithes  under  the  Statute,  2  and  3  of  Edward  VI.,  where  double 
the  value  in  addition  is  given  bj'  w-ay  of  penalty,  to  be  recovered  before  the  Ecclesi- 
astical .Judge,  have  always  been  in  tlie  civil  form. 

For  these  reasons,  their  Lordships  are  of  opinion  tliat  tlie  civil  form  was  ]iroperly 
adopted  in  this  case. 

Then,  if  the  civil  form  was  properly  adopted,  all  the  incidents  to  it  must  neces- 
sarily follow,  and  amongst  those  incidents  is  this,  that  the  same  strictness  of  pro- 
cedure, as  in  a  criminal  suit,  is  not  required.  The  other  objections  urged  may  be 
speedily  disposed  of.  It  is  said  that  the  proxy  of  the  Respondent  does  not  appear. 
To  this  there  are  many  conclusive  answers  :  first,  that  the  objections  come  too  late; 
and  second,  the  answer  given  in  the  Arches  Court  showed  that  by  the  minutes  of  the 
Court  it  appeared  that  the  proxy  had  been  exhibited,  and  might,  therefore,  have  been 
had  by  a  monition  to  transmit  o/itissa. 

Their  Lordshij^s  are  further  of  opinion,  that  though  the  non-residence  mi<;ht 
have  been  laid  in  the  allegation  with  greater  precision,  yet  that,  considering  the 
jicriod  when  tlie  objection  is  taken,  and  the  evidence,  it  is  sufficiently  established. 

They  also  think  that  it  was  not  necessary  for  the  Respondent  to  prove  in  this  suit, 
that  the  Ajipellant  had  not  a  license,  or  was  resident  on  another  lienefice.  These 
are  facts  clearly  within  his  own  knowledge,  and  within  his  power  to  prove,  if  any 
such  facts  had  existed,  for  his  defence. 

With  regard  to  the  last  objection,  that  the  decree  is  [315]  erroneous  in  not 
pronouncing  for  a  specific  sum,  but  referring  the  amount  to  the  Registrar  to  report, 
we  are  of  opinion  that  the  course  adopted  was  strictly  correct.  The  Court  did  not 
devolve  its  authority  upon  the  Registrar,  for  his  report  was  open  to  objection  by 
either  party,  and  of  no  effect  till  confirmed  by  the  Judge. 

For  these  reasons  we  must  pronounce  against  the  Appeal,  and  remit  the 
cause  to  the  Consistorial  Court  of  Norwich  :  and  we  condemn  the  Appellant  in  costs. 

[S.C,  below,   1    RoIl   E.   367.] 
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ON  APPEAL  FKOM  THE  COLONY  OF  BRITISH  GUIANA. 

ALEXANDER  MACRAE,  Attorney  for  JOHN  CAMPBELL,  Senior,  iuid  Co.,— Appel- 
lant; STEPHEN  HENRY  GOODMA:^, — Itenpondent  *  [May  13  and  U, 
1846]. 

A.,  resident  in  Amsterdam,  being  tlie  owner  in  possession,  of  a  plantation  iu 
British  Guiana,  by  an  instrument  executed  on  her  belialf,  by  her  attorney  in 
London,  in  the  year  1817,  sold  the  plantation,  ciini  nnnexis,  to  B.  for  100,000 
guilders  "Holland  currency,"  and  £30,000  sterling;  taking,  as  part  of  the 
consideration-money,  a  first  mortgage  on  the  plantation  for  the  100,000 
guilders.  By  the  terms  of  this  mortgage,  it  was  stipulated  that  the  100,000 
guilders  were  not  to  l)e  paid  during  the  lifetime  of  A.;  but  upon  her  death, 
to  her  lawful  descendants  (if  she  had  any),  and  if  not,  to  the  nephews  and 
nieces  of  J.  B.  :  and  it  was  specially  provided  that  if  at  any  time  the  interest, 
at  the  rate  of  5  per  cent.,  should  not  be  punctually  paid  every  year,  at 
Amsterdam,  and  that  if,  by  such  default,  A.  should  be  obliged  to  appoint  an 
attorney  to  demand  the  same  in  tlie  colony,  the  interest  in  that  case  should  be 
at  the  rate  of  6  per  cent.,  and  a  further  charge  of  10  per  cent  for  commission. 
A.  intermarried  with  E.,  and  the  interest  on  the  mortgage  not  having  been 
paid  as  stipulated,  an  attorney  was  appointed  at  British  Guiana,  to  recover 
the  arrears.  In  1828  A.  died  without  issue  or  lawful  descendants,  leaving  E., 
her  husband,  surviving  ;  at  which  time  the  interest  on  the  mortgage  was  still 
in  arrear.  In  the  year  1836,  C.  and  Co.  purchased  the  first  mortgage,  and 
all  the  interest  therein,  which  the  parties  claiming  title  under  the  limitation 
in  the  mortgage-deed  to  the  nephews  and  nieces  of  J.  B.  had.  The  con- 
sideration-money paid  by  C.  and  Co.  was  considerably  less  than  the  amount  of 
the  first  mortgage  and  interest  thereon.  Upon  the  passing  of  the  Act  for  the 
abolition  of  slavery,  C.  and  Co.  received  from  the  Compensation  Com- 
missioners, in  respect  of  this  mortgage,  a  sura  more  than  sufficient  to  repay 
them  what  they  had  paid  for  the  mortgage,  l)Ut  much  less  than  was  due  upon 
the  mortgage  for  principal  and  interest.  The  plantation  was  sold  in  1838, 
at  the  .suit  of  B.,  and  all  creditors  having  claims  were  summoned  to  render 
their  claims,  and  upon  C.  and  Co.  claiming  priority  under  tlie  first  mortgage, 
the  Supreme  Court  of  Demerara  and  Essequibo  held,  that  the  second  mortgagee 
was  preferent  over  the  first,  as  under  the  Anastasian  law,  which  they  declared 
prevailed  in,  British  Guiana,  an  assignee  for  a  valuable  consideration  of  a 
debt  or  chose  in  action,  secured  by  debt,  could  not  recover  more  than  the 
amount  of  the  consideration-money,  actually  paid  to  the  assignor,  with  legal 
intere.st  from  the  time  of  payment,  and  that  the  sum  received  by  C.  and  Co. 
from  the  Compensation  Commissioners  was  more  than  sufficient  to  pay  off, 
and  must  be  held  to  extinguisli  the  whole  debt  upon  the  first  mortgage. 

Upon  Appeal,  held  by  the  Judicial  Committee  of  the  Privy  Council,  reversing  the 
decree, — 

I.  That  in  the  absence  of  any  fraud  by  C.  and  Co.  in  the  purchase  of  the  first 

mortgage,  and  of  any  authority  to  show  that  the  lex  anastcisimia  prevailed  in 
British  Guiana,  or  could  be  applied  to  a  ca.se  so  circumstanced,  the  amount 
of  the  consideration-monev  given  hy  C.  and  Co.  was  not  to  enter  into  question 
between  them  and  the  second  mortgagee  [5  Moo.  P.C.  336]. 

II.  That  the  term,  in  the  mortgage^deed,  "  Holland  currency,"  coupled  with  the 
fact  of  Amsterdam  being  the  place  mentioned  for  payment,  meant  Dutcli 
currency,  and  not  colonial  currency  [5  Moo.  P.C.  337]. 

III.  That  the  clause  for  varying  the  interest  from  £5  to  £6  was  not  confined  in  its 
operation  to  the  lifetime  of  A. ;  but  that  circumstances  might  have  rendered 
it  inequitable  to  increase  the  rate  of  interest  after  A.'s  death,  or  during  some 
portion  of  the  time,  after  that  event  [5  Moo.  P.C.  337]. 

In  this  case,  the  Appeal  was  brought,  from  a  sentence  of  the  Supreme  Court  of 

*  Present:   Lord  Langdale,  the  Vice-Chancellor  Knight  Bi-ucc,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pcmberton  Leigh. 
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Civil  Justice  of  Deiiierura  and  Essc(iuilMi,  (jf  tiiu  I7th  of  June  1843,  in  a  I'laim  of 
preference  and  concurrence,  consequent  [316]  upon  an  execution  sale  of  a  plantation 
or  estate,  called  Vrouw  Anna,  in  Esseijuiiw,  hy  which  the  Court  rejected  the  claim  of 
the  Aj)pellant.  as  attorney  in  the  Colony,  for  John  Cauipljoll,  senior,  and  Co.,  for 
preference  on  llie  net  proceeds  of  the  sale,  so  far  as  the  Respondent  was  concerned, 
and  declared  the  Respondent  preferent  over  the  Appellant,  to  such  proceeds,  for  the 
sum  of  £46,083  12s.  Id. 

[317]  The  facts  of  the  case  were  as  follows  :  — 

In  the  month  of  May  1817,  Miss  Catharina  Rebecca  Hehuers  Bonjes  was  the 
owner  in  possession  of  a  plantation,  called  Vrouw  Anna.  By  articles  of  agreement, 
dated  the  30th  of  that  mouth,  and  made  and  executed  on  her  behalf,  by  lier  attornev 
in  L<uidon,  she  contracted  to  sell  the  plantation,  with  the  slaves  and  appurtenances, 
to  John  Bent,  of  the  city  of  Ixmdon,  for  the  sums  of  100,000  guilders,  Holland 
(■arrency,  and  £30,000  sterling. 

By  this  contract,  it  was,  among  other  things,  stipulated  that  the  sum  of  100,000 
guilders.  Holland  currency,  should,  on  a  transport  of  the  estate  being  given, 
according  to  the  established  forms  and  usages  of  the  colony,  be  simultaneously 
secured  thereon,  hj  a  first  mortgage  from  Bent  to  Miss  Bonjes,  which  mortgage,  it 
was  agreed,  should  not  be  called  up  or  foreclosed  during  the  lifetime  of  the  latter; 
but,  in  the  event  of  her  death,  there  should  be  paid  for  that  sum,  two  years  after  due 
notice  given  to  that  effect,  one  moiety  or  50,000  guilders,  and,  at  the  expiration  of 
one  year  thereafter,  the  remaining  moiety  to  the  same  amount.  It  provided  also 
for  the  immediate  payment  of  an  instalment  of  £10,000,  in  part  of  the  £30.000, 
the  residue  of  the  purchase-monty,  and  for  the  execution  of  a  second  mortgage  for 
the  remaining  £20,000,  with  interest,  which  interest  both  on  the  first  and  second 
mortgages,  was  to  be  paid  at  the  rate  of  5  per  cent,  per  aimum,  under  this  special 
condition  nevertheless,  that  the  several  payments,  either  of  principal  or  interest, 
sliould  be  made  punctually  every  year  in  London  or  Amsterdauj  ;  and  that,  if  Miss 
Bonjes  should  at  any  time  be  under  the  necessity,  liy  default  of  such  payments  being 
so  nuide  when  due,  of  appointing  one  or  [318]  more  attorneys  to  demand  and  recover 
the  same  in  the  colony,  the  interest  in  that  case  should  lie  at  the  rate  of  6  per  cent, 
instead  of  5  per  cent.,  over  and  above  which,  the  usual  charge  of  10  per  cent,  com- 
mission, allowed  to  attorneys  and  agents  for  collecting  money,  should  then  also  be 
liorne  and  paid  by  Bent,  as  purchaser,  in  addition  to  what  might  be  due  by  him.  It 
was  also  agreed  that  the  interest  on  the  first  mortgage  should  be  paid  annually  at 
Amsterdam,  in  the  current  money  of  Holland. 

On  the  20th  of  August  1818,  (before  the  enrolment  of  this  contract  with  Miss 
Bonjes  in  the  colony,)  Bent  entered  into  a  written  contract  at  Demerara  with 
Milliken  Craig,  for  the  sale  of  the  Vrouw  Anna  estate,  with  the  slaves  and  appurten- 
ances, for  the  sum  of  £65,000  sterling  ;  to  be  paid,  first,  by  a  sum  of  100,000  guilders 
Holland  currency,  calculated  at  12  guilders  to  the  pound  sterling,  thus  making  the 
sum  of  £8333  6s.  8d.  sterling,  w^hieh  was  to  be  secured  l>y  a  mortgage  to  be  first 
passed  on  the  estate,  cum  annexu,  and  on  a  further  number  of  170  slaves  to  be  given 
to,  and  in  favour  of.  Miss  Bonjes,  her  heirs  or  representatives,  which  mortgage,  the 
agreement  proceeded  to  state,  cannot  be  called  up  or  foreclosed  during  the  lifetime 
of  the  said  Catharina  Rebecca  Helmers  Bonjes;  but  in  the  event  of  her  death  there 
shall  be  paid  of  that  sum,  two  years  after  due  notice  given  to  that  effect,  one  moiety, 
or  50,000  guilders,  and  at  the  expiration  of  one  year  thereafter  the  remaining 
moiety  to  the  same  amount,  and  in  the  meantime  the  annual  interest  of  the  said  sum 
of  100,000  guilders,  at  the  rate  of  6  ]jer  cent,  per  annum,  shall  be  regularly  paid  each 
year  in  London. 

Miss  Bonjes  was  not  a  party  to  this  contract  lietween  [319]  Bent  and  Craig,  and 
the  contract  between  her  and  Bent  proceeded  to  completion  as  if  no  such  agreement 
had  been  made:  and  on  the  28th  of  September  1819,  a  transport  of  the  estate,  with 
the  slaves  and  appurtenances,  w-as  duly  made  and  passed  by  the  said  Miss  Bonjes 
to  Bent.  And  on  the  same  day  Bent,  by  his  attorney  in  the  colony,  mortgaged  the 
same  to  Miss  Bonjes. 

By  this  mortgage  the  Appearer,  as  the  attorney  of  Bent,  declared  him  to  be 
justly,  truly,   and  lawfully  indebted  to   Miss  Bonjes.   of  Amsterdam,  her  heirs  or 
successors,  as  thereinafter  mentioned,  in  a  capital  sum  of  100,000  guilders  Holland 
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currency,  arising  out  of  and  being  part  of  the  purchase-money  of  plautatioii 
Vrouw  Anna,  cum.  annexts,  agrei;al)le  to  contract  of  sale  and  purchase,  executed  in 
London  on  the  30th  of  May  1817,  between  the  appearer's  constituent  and  the 
attorney  of  the  said  Miss  Bonjes,  a  notarial  copy  of  which  was  thereunto  annexed,  and 
to  which  reference  was  had.  Tlie  Appearer,  therefore,  for  liis  constituent,  bound 
Bent,  his  heirs,  executors,  or  representatives,  to  pay  the  huni  of  100,000  guilders 
Holland  currency,  with  interest  at  the  rate  of  five  per  cent.,  jjer  annum,  to  commence 
from  the  1st  of  April  1817,  to  Miss  Bonjes  and  her  lawful  descendants,  if  she  had 
any,  and  if  not,  to  the  nephews  and  nieces  of  the  deceased  Jan  Bonjes,  children  of 
Henrick  Jurgan  and  Johan  Bonjes  (gradually  or  by  representation),  living  in  and 
about  Oldenburg,  in  manner  following  (that  is  to  say) — That  the  said  capital  sum 
of  100,000  guilders  Holland  currency  should  not  be  payable  during  the  lifetime  of 
Miss  Bonjes;  but  in  the  event  of  her  death,  there  should  be  paid  to  her  lawful 
descendants  (as  before  stated),  after  two  years'  due  notice  given  to  that  effect,  one 
moiety  [320]  or  50,000  guilders  of  Holland  currency,  and  at  the  expiration  of  one 
year  thereafter,  the  remaining  moiety,  to  the  same  amount,  with  the  interest  due 
thereon  since  the  death  of  Miss  Bonjes  ;  and  during  the  life  of  Miss  Bonjes,  the 
interest  on  the  capital  sum  of  100,000  guilders  at  the  rate  of  5  per  cent.,  to  commence 
as  aforesaid,  should  be  regularly  paid  to  her  in  Ani.sterdam,  in  current  money  of 
Holland,  on  the  1st  of  October  in  each  year,  beginning  with  the  first  payment  on  the 
1st  of  October  1818,  and  so  on  during  the  lifetime  of  Mi.ss  Bonjes;  provision  being 
made  for  the  increase  of  such  interest  from  5  to  6  per  cent.,  with  10  per  cent, 
commision,  in  the  events  and  according  to  the  conditions  as  set  forth  and  contained 
in  the  agreement  of  the  30th  of  May  1817. 

Subsequently  to  the^  passing  of  this  mortgage,  Miss  Bonjes  intermarried  with 
Henrick  Coenraad  Evertz. 

The  interest  on  the  mortgage  not  having  been  paid  as  stipulated,  either  at 
London  or  in  Amsterdam,  Mr.  and  Mrs.  Evertz  appointed  an  attorney  in  British 
Guiana  to  recover  the  arrears  thereof,  and  accordingly  such  attorney  received  from 
the  curators  of  Milliken  Craig  (then  deceased),  under  an  order  of  the  Court,  the  sum 
of  47,437.  10  guilders,  Demerara  currency,  for  interest  on  the  first  mortgage  of 
the  plantation  Vrouw  Anna  from  the  1st  of  January  1820  to  the  1st  of  April  1826, 
after  the  rate  of  6  per  cent,  per  annum  on  the  sum  of  100,000  guilders  Dutch  cur- 
rency, witli  10  per  cent,  commission  on  such  interest,  and  15  per  cent,  exchange  for 
the  difference  between  Dutch  and  Demerara  currency. 

By  a  power  of  attorney,  Mr.  and  Mrs.  Evertz  constituted  Messrs.  Revers  and 
Ivoolhaas,  both  residing  in  the  colony  of  Demerara,  their  attorneys  in  that  co-[321]- 
lony,  for  general  purposes,  and  specially,  to  receive  from  Bent,  or  from  whomsoever 
it  should  be  deemed  necessary,  the  interests  then  already  due  or  to  become  due  on 
the  said  first  mortgage.  Under  this  power,  Revers  and  Koolhaas  obtained  possession 
of  the  r/ros$e  copy  of  the  mortgage  of  28th  of  September  1819. 

After  November  1826  the  interest  on  the  first  mortgage  again  fell  into  arrear, 
and  no  further  payment,  either  for  interest  or  for  principal,  in  respect  of  that 
mortgage,  was  made. 

On  the  3rd  of  July  1828  Catharina  Rebecca  Helmers  Evertz  died,  without  issue 
or  descendants,  leaving  her  husband  surviving  ;  and  Milliken  Craig  having  died, 
his  succession  was  adiated  by  his  i)rother  and  heir,  John  Craig.  An  arrangement 
to  which  the  Appellants'  constituents  were  parties  was  then  made  between  John 
Bent  and  John  Craig,  by  three  deeds,  all  of  which  bore  date  on  the  16th  of  January 
1828. 

In  pursuance  of  this  arrangement  tiie  e.state  Vrouw  Anna,  with  the  slaves  and 
appurtenances,  w-as  conveyed  by  Bent  to  Craig:  and,  on  the  16th  of  March  1831, 
Craig,  by  Macturk  and  Macrae,  his  attorneys,  passed  to  Bent  a  mortgage  of  that 
date,  by  which  he  bound  himself  to  pay  to  Bent,  his  heirs,  executors,  administrators, 
or  assigns,  the  principal  sum  of  £38,250  sterling,  with  interest  from  the  1st  of 
March  1828,  until  fully  and  finally  paid,  by  seventeen  equal  instalments  of  £2250 
sterling  each,  with  the  annual  interest  on  the  unpaid  capital  every  year  ;  and  it  was 
thereby  declared,  "  that  the  Appearers  Macturk  and  Macrae  bound  their  con- 
stituent's person  and  property  in  general,  and  more  especially  tiiev  liound  with  right 
of  third  mortgage  the  said  plantation  Vrouw  Anna,  with  [322]  all  the  buildings. 
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cultivations,  and  further  appurtenances,  and  a  number  of  176  slaves,  being  the 
remainder  and  issue  and  increase  of  the  V'rouw  Anna  gang  of  slaves  originally  sold 
by  Hont  to  Craig,  in  order  that,  in  default  of  payment  of  any  one  or  more  of  the 
instalments  and  interest,  or  any  part  thereof,  Bent  might  levy  on  the  property 
thereby  mortgaged,  and  recover  from  the  proceeds  thereof,  the  full  amount  of 
capital  and  interest  due  to  him  under  that  mortgage  in  preference  to  all  others,  save 
only  the  holders  of  the  first  and  second  mortgages  passed  by  James  Robertson,  as 
attorney  of  Bent,  in  favour  of  Miss  Bonjes,  both  bearing  date  the  28th  of  September 
1811)." 

Subsecpiently  to  the  passing  of  this  mortgage,  the  Appellants  entered  into  a 
treaty  with  Henrick  Coenraad  Evertz,  and  the  parties  claiming  title  under  the 
limitation  in  the  deed  of  1819,  to  "  the  nephews  and  nieces  of  Jan  Bonjes,  children 
of  llenrick  Jurgan  and  Johan  Bonjes,  gradually  or  by  representation,  living  in  or 
about  Oldenburg,"  for  the  purchase  of  their  interests  under  the  first  mortgage. 

Pending  this  treaty,  Mr.  Evertz  duly  appointed  Macrae  (who  was  at  the  sam« 
time  the  attorney  of  the  Appellants)  his  attorney  in  British  Guiana,  to  recover  tht 
interest  due  at  the  death  of  Mrs.  Evertz,  under  the  deed  of  1819,  and  for  that  purpose 
to  oljtain  possession  of  the  grosse  or  mortgage-deed  ;  and,  under  an  order  of  the 
tlien  Chief  Justice  of  British  Guiana,  dated  the  12th  of  July  1824,  Macrae  was 
appointed  to  represent  and  protect  the  interests  of  the  nephews  and  nieces  of  Jan 
Bonjes,  children  of  Henrick  Jurgan  and  Johan  Bonjes,  gradually  or  by  representa- 
tion, living  in  or  about  Oldenburg.  In  consequence  of  this  order,  and  under  the 
])ower  of  attorney  from  Mr.  [323]  Evertz,  possession  of  the  grosse,  or  mortgage-deed, 
of  1819,  was  delivered  by  Messrs.  Revers  and  Koolhaas  to  Macrae. 

On  the  15th  of  March  1836,  articles  of  agreement  were  entered  into  between 
Messrs.  Huth  and  Co.,  of  London,  acting  on  behalf  of  the  heirs  of  Henrick  Jurgan 
and  Johan  Bonjes  of  the  first  part,  the  Appellants  of  the  second  part,  and  James 
William  Freshfield,  junior,  and  Alexander  George  Milne,  of  London,  of  the  third 
]iart,  by  which  Huth  and  Co..  as  such  agents,  conti-acted  to  sell  to  the  Appellants  the 
sum  of  100,000  guilders,  and  also  the  mortgage  on  the  plantation  Vrouw  Anna,  and 
all  other  securities  for  the  same,  and  also  the  interest  due  since  the  death  of  Miss 
Bonjes,  for  the  sum  of  £8333  6s.  8d.  sterling,  the  vendors  undertaking  to  have  that 
agreement  duly  confirmed  by  the  proper  tribunal  at  Ovelgonne. 

Li  pursuance  of  this  stipulation,  the  heirs  of  Jurgan  and  Bonjes,  by  their 
attorney,  Johan  Henrick  Wultl,  applied  to  the  Grand  Ducal  tribunal  of  the  circle  of 
Ovelgonne,  in  the  Grand  Duchy  of  Oldenburg,  (being  the  court  of  competent  juris- 
diction for  that  purpose,)  for  a  judicial  confirmation  of  the  foregoing  agreement  ; 
where  proceedings  were  taken  according  to  the  usual  course  of  law,  for  ascertaining 
the  descendants  of  Jurgan  and  Bonjes,  and  the  representatives  of  such  of  them  as 
were  dead  ;  and,  by  the  decree  of  the  Grand  Ducal  triliunal  of  Ovelgonne,  dated  the 
1st  of  June  1836,  in  which  the  articles  of  agreement  of  the  15th  of  March  1836  were 
recited,  it  was  declared  that  the  persons  therein  named  and  represented  by  Wultl 
and  Kuckens,  as  above  stated,  were  the  persons  who  alone  were  entitled  to  the  sum 
of  100,000  guilders,  as  the  descendants  of  Henrick  Jurgan  and  Johan  Bonjes;  and 
all  [324]  other  persons,  with  their  rights  and  claims  to  the  sum  of  100,000  guilders, 
and  also  to  the  mortgage  granted  for  securing  that  sum,  together  with  the  interest, 
were  thereby  declared  to  be  legally  excluded,  and  to  have  no  title  to  the  same  ;  and 
it  was  thereby  declared  that  the  power  of  attorney,  to  be  given  according  to  the 
agreement  therein  mentioned,  in  favour  of  Alexander  Macrae  and  Archiljnld 
Macqueen,  of  Demerara,  for  the  purpose  of  transferring  the  claim  of  100,000 
guilders  appertaining  to  the  heirs  of  Bonjes,  required  no  further  confirmation  by 
the  heirs  to  make  it  valid,  and  that  all  other  steps  to  be  taken  in  future  by  Wulff  and 
Kuckens  would,  according  to  the  laws  of  that  country,  be  binding  upon  their  con- 
stituents, the  heirs  of  Bonjes. 

By  a  power  of  attorney,  of  the  4th  of  June  1836,  Wulff,  as  representative,  under 
the  decree  of  tlie  tribunal  of  Ovelgonne.  of  the  heirs  of  Henrick  Jurgan  and  Johan 
Bonjes,  declared  "  that  they,  (Wulff  and  Kuckens,)  and  each  of  them,  had  irrevocably 
authorised,  nominated,  constituted  and  appointed  Alexander  Macrae  and  Archibald 
Macqueen,  residing  in  the  district  of  Demerara,  their  true  and  lawful  attorneys,  in 
order  jointly  and  severally  for  them,  in  their  names,  and  on  their  behalf,  and  for 
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and  ill  tlie  names  and  on  liehalf  of  all  persons  who,  by  the  above-mentioned  decree, 
had  any  interest  or  claim  on  the  sum  of  100,000  guilders,  or  any  part  thereof,  to 
transfer,  make  over  and  assign  to  Messrs.  Colin  Campbell,  Mungo  Nutter  Campbell, 
Thomas  Campbell,  and  James  Campbell,  junior,  all  residing  in  Glasgow,  in  Scotland, 
merchants  and  copartners,  trading  under  the  firm  of  John  Campbell,  senior,  and  Co., 
their  order,  executors,  administrators  and  assigns,  all  rights,  claims,  property, 
.share  and  interest,  which  they,  (Wulff  and  Kuckens,)  and  all  and  [325]  every  the 
above-mentioned  persons  likewise  interested,  possessed  in  respect  to  the  capital  sum 
of  100,000  guilders,  which  sum,  by  a  mortgage-deed  dated  the  '2Sth  of  September 
1819,  executed  by  John  Bent,  was  invested  for  and  on  Ijehalf  of  Miss  Bonjes,  on  the 
plantation  Vrouw  Anna,  cum  antiexis,  and  225  slaves,  (then  apprenticed  labourers,) 
therein  named ;  and  which  sum  of  100,000  guilders,  by  the  will  of  Jan  Bonjes,  in  case 
Miss  Bonjes  should  die  without  issue,  (which  case  had  then  occurred,)  was  bequeathed 
to  the  heirs  of  Henrick  Jurgan  and  Jolian  Bonjes,  as  also  the  arrear.s  of  tlie  interest 
on  the  mortgage  from  the  3rd  day  of  July  1828,  being  the  day  of  the  death  of  Miss 
Bonjes,  and  all  and  every  security  of  the  mortgage  and  of  the  interest,  and  for  that 
purpose  to  appear  before  the  Counsellors  Commissaries  of  the  Honourable  Court 
of  Civil  Justice  for  Demerara  and  Essequibo,  in  the  colony  of  British  Guiana,  at 
the  Court-house,  or  other  usual  jjlace  in  the  colony,  and  there  to  pass,  sign  and 
execute  the  necessary  acts  and  deeds  of  cession  and  transport,  with  a  complete  re- 
nunciation of  all  claims,  as  well  in  rem  propriam  suam  as  otherwise;  as  also  to 
acknowledge  the  payment  of  the  equivalent  and  the  receipt  of  the  value  for  the 
renunciation,  to  the  entire  satisfaction  of  the  constituents;  and  also  to  ask,  demand 
and  receive  of  and  from  the  agent  or  agents  of  Wulff  and  Kuckens,  in  the  said  colony, 
or  of  and  from  any  other  person  or  persons  whomsoever,  in  whose  hands,  care  or 
\ustody  it  might  be,  the  original  grosse  of  the  mortgage,  and  all  other  acts  and 
instruments  relating  to  the  mortgage,  and  to  deliver  them  to  the  purchasers,  and 
to  give  receipts  for  the  same;  and  generally,  for  affecting  the  premises  to  do  and 
perform  anything  that  might  be  necessary,  and  that  could  or  might  be  done  and 
effected,  [326]  agreeably  to  the  local  customs  and  existing  laws  of  the  colony  uf 
British  Guiana,  or  either  of  the  districts  thereof,  in  as  full  and  efl'ectual  manner  as 
Wulff  and  Kuckens  themselves,  or  the  above-mentioned  persons  interested  or  eni- 
po  /Vered,  could,  might,  or  ought  to  do  if  they  were  personally  present." 

A  similar  power  of  attorney,  in  favour  of  the  same  parties,  was  executed  by 
Kuckens  on  the  17th  of  June  1836,  and  both  these  powers,  with  the  authentications 
and  the  judicial  certificate,  were  duly  recorded  in  British  Guiana. 

By  a  deed  of  transfer,  dated  the  1st  of  November  1836,  executed  at  Demerara, 
Alexander  Macrae  and  Archibald  Macqueeii,  in  their  quality  of  representatives  of 
the  descendants  of  Henrick  Jurgan  and  Johan  Bonjes,  agreeably  with  the  above 
powers  of  attorney,  acknowledged  the  heirs  of  Henrick  Jurgan  and  Johan  Bonjes 
to  have  been  fully  paid  and  satisfied  for  the  transfer,  and  renounced  from  the 
exception  nun  nuiue.rdtae  pecuniae,  or  no  sufficient  value  received,  and  cousequenlly 
declared  not  to  have,  or  hold,  any  further  claim,  action  or  pretension  in  or  to  the 
thereinljefore  recited  mortgage  deed,  with  the  interest  already  due  and  owing,  or 
tiiereafter  to  become  due  and  owing,  as  well  as  the  aniount  of  interest  accrued  due 
thereon  since  the  death  of  Miss  Bonjes,  but  that  the  same  from  thenceforth  was  tlie 
true,  lawful  and  bona  fide  property,  with  all  the  rights,  privileges  and  immunities, 
of  the  Appellants. 

The  transfer  made  by  this  deed  was  accepted  by  Macrae,  as  tlie  special  attorney 
of  the  Appellants,  by  virtue  of  a  deed  or  power  of  attorney,  dated  the  3rd  of  August 
1836,  executed  at  Edinburgh,  by  the  Appellants,  and  recorded  in  the  colony.  From 
the  [327]  date  of  this  transfer,  Macrae  held  possession  of  the  f/rosse,  of  the  first 
mortgage,  at  attorney  for  the  Appellants. 

Pending  the  treaty  for  the  sale  of  the  mortgage  of  100,000  guilders,  from  the 
heirs  of  Henrick  Jurgan  and  Johan  Bonjes,  to  the  Appellants,  proceedings  were  taken 
before  the  Compensation  Commissioners,  under  the  Act,  3rd  and  4th  Will.  IV.,  c.  73, 
(for  abolishing  slavery)  for  the  purpose  of  determining  and  awarding  the  com- 
pensation, in  respect  of  the  slaves  upon  the  Vrouw  Anna  estate.  Several  claims  and 
counter-claims  w-ere  (-arried  in  :  among  others,  a  claim  on  behalf  of  the  heirs  of 
Henrick  Jurgan  and  Jolian  Bonjes,  and  of  Henrick  Cocnraad  Evertz,  liy  virtue  of  n 
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first  mortgage,  upon  all  the  slaves  on  the  estate,  to  the  extent  of  £12,833  68.  8d. ; 
and  n  counter-claim  by  John  Bent,  the  Respondent's  assignor,  (in  which  the  priority 
of  the  mortgage  of  the  28th  of  September  1810  was  admitted,)  l)y  virtue  of  the  mort- 
gage of  the  16th  of  March  1831,  now  vested  in  the  Respondent,  to  the  extent  of 
£38,250. 

On  tiie  18th  of  February  1837,  notice  was  given  to  the  Commissioners,  that  the 
first  mortgage  on  the  Vrouw  Aima  estate  was  vested  in  the  Appellants;  and  at  the 
same  time,  tlio  claims  originally  entered  on  behalf  of  the  parties  from  whom  the 
Appellants  derived  their  title,  were  withdrawn. 

On  the  7th  of  March  1837,  the  Conunissioners  awarded  to  John  Campl)ell,  senior, 
and  Co.,  the  sum  of  £9121  16s.  2d.,  and  applied  it  in  reduction  of  the  amount  then 
due,  for  principal  and  arrears  of  interest,  upon  the  first  mortgage. 

The  estate,  Vrouw  Anna,  was  sold  at  an  execution  sale,  on  the  21:th  of  November 
1838,  under  an  order  of  [328]  the  Supreme  Court  of  Demerara  and  Essequibo,  at  the 
suit  of  John  Bent  as  mortgagee,  under  the  deed  of  the  16th  of  March  1831,  against 
the  heirs  or  representatives  of  John  Craig,  deceased,  heir  of  Milliken  Craig,  deceased  ; 
and  all  creditors  having  any  claims  upon  the  plantation,  cum  nnnexis,  were  sum- 
moned in  the  usual  manner,  to  render  in  such  claims.  In  obedience  to  this  call  the 
Appellants  appeared,  and  filed  their  claim  and  demand  of  preference,  exhibiting 
and  stating  the  contents  of  the  (/rosxe  mortgage  of  the  28th  of  September  1819, 
stating  the  marriage  and  subsequent  death  of  Miss  Bonjes,  the  devolution  of  the 
right  of  the  mortgage  upon  the  children  and  grandchildren  and  descendants  of 
Henrick  Jurgan  and  Johan  Bonjes,  and  the  transfer,  by  the  deed  of  the  1st  of 
November  1836,  to  the  Appellants ;  with  an  account,  showing  a  balance  due  to  them 
of  £5751  12s.  8d..  and  demanding  in  conclusion,  that  they  might  be  declared  to 
have,  on  the  net  proceeds  of  the  plantation,  sold  at  the  execution  sale,  after  satisfying 
the  claims  for  supplies  and  salaries  still  preferent,  a  right  for  the  said  sum  of 
£5751  12s.  8d.  sterling,  prior  and  preferent  to  all  others,  and,  in  case  of  contradic- 
tion, expressly  claiming  costs. 

The  Respondent  filed  his  claim  and  demand,  in  case  of  debate,  claiming  under 
an  assignment  from  John  Bent,  of  23rd  November  1838,  of  the  mortgage  deed  of 
16th  March  1831,  and  a  cession  of  action  and  transfer,  dated  2nd  of  February  1839, 
and  demanding  in  conclusion,  that  by  the  definitive  sentence  of  the  Court,  the 
claim  and  demand  filed  on  the  part  of  the  Defendants,  and  Debntteen  (the  Appel- 
lants), for  preference  on  the  net  proceeds  of  the  plantation  Vrouw  Anna,  cum 
annexis,  might  be  rejected,  for  as  far,  at  least,  [329]  as  the  Plaintiff  and  Dehattanf 
(the  Respondent)  was  concerned;  and  on  the  other  hand,  that  the  Plaintiff  and 
Dehatiant  might  be  declared  preferent  to  the  Defendants  and  Dehattees,  on  the 
net  proceeds  of  the  plantation  for  the  sum  of  £46,083  12s.  Id.  sterling,  being  the 
balance  of  capital  and  interest  on  their  mortgage,  on  the  24th  of  November  1838,  and 
for  the  further  sums  of  florins  1707.  10,  costs  of  execution,  and  of  florins  166  for 
costs  incurred  up  to  the  sequestration,  and  for  costs  in  appeal,  with  condemnation  of 
the  Defendants  and  Dehattees  in  the  costs  of  the  proceedings. 

The  case  made  by  the  Respondent,  upon  the  pleadings,  consisted  in  a  denial, 
first,  that  the  Appellants  were  holders  by  legal  transfer  of  the  grosse  or  mortgage 
of  the  28th  of  September  1819;  and,  secondly,  that  anything  was  due  upon  that 
mortgage,  if  held  by  the  Appellants. 

In  proof  of  their  title,  the  Appellants  gave  in  evidence  the  original  grosse  of  the 
28th  of  September  1819  ;  that  the  judicial  certificate  of  the  Grand  Ducal  tribunal  of 
"^velgonne;  the  transfer  of  the  1st  of  November  1836;  and  the  several  powers  o*" 
attorney;  certificates  of  authentication,  and  other  instruments  of  title;  of  which 
the  eft'ect  has  been  already  stated. 

In  proof  of  the  amount  of  their  claim,  the  Appellants  filed  an  account,  stated  hj 
them,  to  the  representatives  of  the  mortgag'or,  on  the  30th  of  Ajjril  1838,  com- 
mencing with  a  balance  of  £5257  8s.  9d.,  due  upon  the  first  mortgage  on  the  29th 
of  April  1837,  and  ending  with  a  balance  of  £5572  I7s.  8d.,  due  on  the  same  mort- 
gage on  the  30th  of  April  1838. 

To  these  accounts,  five  objections  were  raised  upon  [330]  the  pleadings,  by  the . 
Respondent:    First.  That  the  Appellants  having  claimed  payment  and  preference 
in   sterling  money,  which  was  not  mentioned  in  their  mortuaee-deed.  their  claim 
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could  not  be  entertained,  and  tha*^  this  error  was  fatal  to  any  claim  which  tliey  might 
advance  upon  the  net  proceeds  of  the  estate. — Second.  That  the  amount  of  the  first 
mortgage  never  was  in  Dutch  currency,  but  in  Holland  currency,  and  that  the 
change  from  Holland  currency  to  British  sterling,  even  if  acquiesced  in  by  John 
Bent,  was,  on  the  part  of  the  Appellants,  an  usurious  transaction,  enaljling  them  to 
convert  the  guilders  at  the  exchange  of  400  stivers  per  pound  sterling  instead  of 
480  stivers  per  pound  sterling,  and  must  therefore  be  fatal  to  the  claim  of  the  Ap- 
pellants.— Third.  That  the  right  of  charging  interest  at  6  per  cent,  instead  of  5 
per  cent.,  reserved  in  case  of  default,  by  the  deed  of  28th  of  September  1819,  to  Miss 
Bonjes,  was  personal  to  her,  and  was  not  assignable,  and  that  in  the  event,  which 
had  happened,  tlie  Appellants  were  not  entitled  to  take  credit  for  interest  at  that 
rate. — Fourth.  That  shipments  of  produce  were  made  to  the  Appellants  from  the 
estate,  which  they  were  bound  to  have  applied  in  extinction  of  their  claim  under  the 
first  mortgage,  and  that  by  such  means  they  had  received  sufficient  to  pay  off  any 
balance  due  to  them.  And  Fifth.  That  under  the  agreement  of  the  15th  of  March 
1836,  and  the  deed  of  transfer  of  the  1st  of  November  1836,  the  Appellants  could 
not  claim  against  the  estate  for  more  than  the  consideration  which  they  had  actually 
given  to  tlieir  vendors,  their  heirs  of  Henrick  Jurgan  and  Johan  Bonjes,  viz., 
£8333  6s.  8d.,  with  interest,  from  the  15t.h  of  March  1836:  and  that  after  debiting 
them  [331]  with  the  compensation-money  received  in  April  1837,  there  was  a  balance 
overpaid  to  them,  on  the  24th  of  November  1838,  of  £328  19s. 

The  Appellants  contested  these  objections,  both  upon  the  due  construction  of 
the  several  instruments  relied  on,  and  the  law  sought  to  be  applied. 

The  Supreme  Court  held,  that  under  the  Lex  Anastasiana  (a  constitution  of  the 
Emperor  Anastasius,  confirmed  by  another  of  Justinian,  which  formed  part  of  the 
Roman  Dutcli  law,  and  as  such  was  held  to  be  in  force  in  the  colony  of  British 
Guiana),  an  assignee  for  valuable  consideration  of  a  debt,  or  other  chose  in  action, 
■whether  secured  by  mortgage  or  otherwise,  could  not  recover  against  the  debtor  or 
his  estate,  for  more  than  the  consideration  which  he  actually  paid  to  the  assignor, 
with  legal  interest  from  the  time  of  payment ;  and  by  its  decree,  bearing  date  the 
17th  of  June  1843,  the  Court  rejected  the  Appellants'  claim  to^  priorit)',  and  allowed 
that  of  the  Respondent.  From  this  decree,  the  Appellants  appealed  to  Her  Majesty 
in  Council,  and  submitted,  that  the  decree  was  erroneous  for  the  following 
reasons :  — 

Fir.st.  Because  the  first  mortgage  on  the  Vrouw  Anna  estate,  under  which  the 
Appellants  claimed,  was  and  ought  to  be  declared  prior  to  the  mortgage  alleged 
to  be  vested  in  the  Respondent. 

Second.  Because  the  title  of  the  Appellants  to  the  first  mortgage,  under  which 
they  claimed,  was  made  out  by  sufficient  evidence  in  the  cause,  and  was  not  disputed 
by  the  representatives  of  the  mortgagor,  or  by  any  adverse  claimant  under  the  same 
mortgage. 

Third.  Because  the  sum  of  £5572  17s.  8d.  (which  with  subsequent  interest  made 
up  the  amount  claimed  [332]  by  the  Appellants)  was  admitted  due  to  the  Appellants, 
upon  the  first  mortgage,  on  the  30th  of  April  1838,  in  the  account  then  stated 
between  the  Appellants  and  the  representatives  of  the  mortgagor ;  and  the  Re- 
spondent was  not  entitled  to  open  that  account. 

Fourth.  Because  the  sum  of  £5572  17s.  8d.  was  in  fact  due  to  the  Appellants  on 
the  30th  of  April  1838,  on  the  security  of  the  first  mortgage,  and  the  accounts  by 
which  the  same  was  then  shown  to  be  due  were  made  out  in  conformity  with  the 
original  agreements,  and  the  subsequent  dealings  and  acknowledgments  of  the 
parties  from  whom  the  Appellants  and  the  Respondent  respectively  derived  title. 

Fifth.  Because  the  Anastasian  law  (if  the  same  was  in  force  in  British  Guiana) 
did  not  apply  to  the  assignment  of  the  debt  .secured  by  the  first  mortgage  on  tlie 
Vrouw  Anna  estate,  to  the  Appellants. 

Sixth.  Because,  even  if  it  were  held  that  the  Appellants  w-ere  not  entitled  to  the 

whole  amount  which  they  claim,  and  that  the  principle,  on  which  the  accounts  filed 

by  them  were  made  out,  was  erroneous  ;  the  proper  effect  of  such  a  decision,  under 

,  the  circumstances  of  the  case,  would  be  to  reduce  only,  and  not  to  extinguish,  the 

amount  due  to  the  Appellants  on  the  first  mortgage,  and  there  would  still  be  a 
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Ijalance  in  respect  of  which  the  Appellants,  as  holders  of  the  luortgage,  would  be 
entitled  to  priority  over  the  Respondent. 

On  the  part  of  the  Respondent,  it  was  contended,  that  the  decree  was  well 
founded,  for  tlie  following  reasons:  — 

P'irst.  Because  tlic  Ajjpellants  failed  to  prove  that  John  Campbell,  senior,  and 
Co.,  had  any  rigiit  or  title  [333]  to  the  mortgage  of  the  28th  of  September  1819,  or 
to  demand  "or  receive  what,  if  any  tiling,  mu.st  be  due  or  owing  in  respect  of  such 
mortgage. 

Second.  Because  John  Campliell,  senior,  and  Co.,  having  received  the  amount  of 
the  slave  compensation-money,  to  an  amount  greater  than  the  sum  alleged  to  have 
been  paid  by  them  for  tlie  purchase  of  the  mortgage  of  the  28th  of  September  1819, 
had  thereby  .satisfied  any  claim  or  demand  they  might  have  had  in  respect  thereof; 
and  the  plantation  Vrouw  Anna,  cum  annexis,  was  discharged  and  released  from 
the  mortgage  of  the  28th  of  September  1819. 

Third.  Because  the  sum  or  balance  claimed  by  the  Appellants  to^  be  due  to  John 
Campbell,  senior,  and  Co.,  was  the  result  of  irregular  and  imjiroper  accounts,  in 
which  there  were  charges  which  could  not  be  supported :  and  that  in  fact,  if  the 
accounts  of  the  mortgage  of  the  28th  of  September  1819  were  properly  taken,  and 
all  improper  items  oJ  charge  struck  out,  no  sum  or  balance  would  in  any  view  of 
the  case  bo  due  or  owing  on  the  foot  thereof,  to  John  Campbell,  senior,  and  Co. 

Mr.  Wigram,  Q.C..  and  Mr.  R.  Palmer,  for  the  Appellants  ;  and  Mr.  J.  Parker, 
Q.C.,  and  Mr.  H.  Clarke,  for  the  Resjiondent. 

The  following  authorities  and  cases  were  referred  to  in  the  course  of  the  argu- 
ment. Upon  the  question,  whether  the  Anastasian  law,  as  part  of  the  Dutch  Roman 
Law,  was  in  force  in  British  Guiana,  and  its  application  to  the  present  case — 
Sande,  De  actionem  cessione,  cap.  11.  and  13.  Voet.  ad  Pand.,  lib.  18.  tit.  4.  De 
hereditate  vel  actione  vendita.  Vanderkeessel,  Theses  Repetitio  [334]  selectae. 
Lex.  Anastasiana,  Th.  663,  664.  Groenewegen,  Trac.  Inst.,  lib.  4.  Codex,  lib.  4. 
tit.  35  ;  Codex,  lib.  8.  tit.  32.  Pothier  (by  Dupin),  tits.  Retrait.  De  la  vent,  des 
creances  Litigieuses.  3  Surge's  Comm.  on  For.  and  Col.  Law,  549,  550  ;  Bentinck 
V.  Willink  (2  Hare,  1),  were  cited. 

And  upon  the  question  in  what  currency  the  guilders  were  to  be  paid — Story's 
Comm.  on  the  Conf.  of  Laws,  272.  Hugeirjioltz  v.  Watson  (1  Knapp's  P.C.  Cases, 
170);  and  Stock  v.  Beaven  (2  B.  and  Adol.  78). 

The  Vice-Chancellor  Knight  Bruce  (May  16). — This  Appeal  arose  upon  certain 
claims  of  preference  and  concurrence,  consequent  upon  an  execution  sale  of  the 
Vrouw  Anna  e.state,  in  Essequibo.  The  only  parties,  are  the  mercantile  firm  of 
John  Campbell,  senior,  and  Co.,  of  Glasgow,  Appellants,  and  Stephen  Henry  Good- 
man, Respondent.  The  mortgage,  dated  the  28th  of  September  1819,  which  is  the 
subject  of  the  first  appeal,  is,  if  unsatisfied,  certainly  the  first  incumbrance  on  the 
estate.  The  Appellants  say  that  it  is  unsatisfied,  that  they  are  the  holders  of  it,  and 
that  a  considerable  sum  is  due  to  them  upon  it.  The  Respondent  wholly  denies  the 
Appellants'  alleged  title,  and  insists,  that,  if  they  are  become  the  holders  of  the 
mortgage,  it  has  been  satisfied,  and  that  nothing  is  due  to  them  upon  it.  That  is 
the  contention  which  the  first  appeal  involves.  Now,  their  Lordships  do  not  think 
that  it  is  necessary,  or  that,  merely  upon  the  materials  now  before  them,  it  would  be 
right,  to  decide  whether  the  Appellants  became,  or  did  not  [335]  become,  entitled  to 
such  interest  upon  the  mortgage,  if  any,  as  was  due  at  the  time  of  the  decease  of 
Madame  Evertz,  the  original  mortgagee,  who  has  been  some  years  dead.  But,  sub- 
ject to  the  reservation  of  that  point,  which  their  Lordships  leave  unprejudiced,  they 
are  of  opinion,  that  there  is  evidence  in  support  of  the  proposition,  that,  after  the 
death  of  Madame  Evertz,  the  mortgage  and  the  right  to  the  money  secured  by  it, 
became  well  vested  in  the  Appellants. 

Their  Lordships  are  also  of  opinion,  that  this  proposition  is  one  of  a  probable 
kind,  and  not  opposed  by  any  evidence  whatever ;  and,  considering  that  no  other 
claimant  of  the  mortgage,  or  of  any  title  to  participate  in  the  benefit  of  it,  has  come 
forward,  and  that  the  rights  of  Goodman,  their  single  opponent,  are  those  only  of  a 
subsequent  mortgagee  claiming  under  a  transfer  from  Bent,  made  subsequently  to 
the  award  of  the  Compensation  Commissioners,  before  whom  Bent  was  a  partv,  their 
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Lordships  are  of  opinion,  that  it  would  be  a  miscarriage  upon  this  appeal,  not  to 
treat  the  Appellants  as  the  rightful  owners  of  the  mortgage  of  the  28th  of  September 
181'J,  subject  only,  as  has  been  said,  to  the  question  whether  they  acquired  a  title 
to  any  interest  that  became  due  in  Madame  Evertz's  lifetime  (a  point  that  they 
think,  for  any  present  purpose,  not  important),  and  to  the  question  to  be  immediately 
mentioned  ;  the  question,  namely,  whether  it  can  be  safe  or  right,  upon  the  existing 
materials,  to  determine,  as  between  the  Appellants  and  Respondent,  that  there  is 
nothing  due  to  the  Appellants  on  the  mortgage.  Clearly,  it  cannot  be  so,  without 
determining  between  these  parties  that  the  money  or  fund  received  by  the  Appellants 
under  [336]  the  award  of  the  Compensation  Commissioners  was  sufficient  to  satisfy 
the  whole  amount  then  demandable  by  the  Appellants  upon  the  mortgage.  The 
ground,  or  the  main  ground,  upon  which  the  Respondent  contends  that  their  Lord- 
ships ought  so  to  determine,  is,  that,  as  the  Respondent  alleges,  the  Appellants  were 
and  are  barred  from  claiming  upon  the  mortgage,  ujore  than  the  amount  of  the  con- 
sideration which  they  paid  for  the  purchase  of  it,  with  interest  upon  that  amount 
and  costs,  whatever  may  have  been  the  sum  in  truth  due  upon  the  mortgage  when 
they  I.)ought  it. 

This  proposition  the  Respondent  contends  to  be  warranted  by  the  Roman  and 
the  Dutch  laws,  and  if  not  by  the  former,  at  least  by  the  latter;  and,  in  support  of 
it.  as  well  as  against  it,  various  authors  of  eminence  have  been  referred  to,  but  not 
one  decision  bearing  upon  the  question  has  been  cited. 

The  Anastasian  law,  however,  or  any  rule  analogous  to  it,  cannot  be  applied  to 
oases  free  from  any  taint  of  unfairness,  consistently  with  the  ordinary  principles 
which  regulate  the  administration  of  juistice,  and  ought,  if  contended  to  be  so  appli- 
cable in  any  sj'stem  of  iuris]n-udence,  to  be  clearly  shown  to  be  so  by  the  person  thus 
contending.  Their  Lordships  are  of  opinion,  that  the  Respondent  has  not  done 
this  in  the  present  in.stance.  He  has  failed  to  satisfy  them;  nor  do  they  believe, 
that,  in  British  Guiana,  the  Anastasian  law,  or  an^^  principle  or  rule  analogous  to 
it,  or  derived  from  it,  whether  capable  or  not  capable  of  being  a])plied  in  some 
cases,  can  be  applied  in  such  a  case  as  the  present.  They  are  not  of  opinion,  that, 
by  the  laws  of  the  Colony,  the  Respondent,  in  such  a  litigation  as  this  between  him 
and  Messrs.  John  Campbell  [337]  and  Co.,  can  be  allowed  to  enter  into  the  question 
of  the  amount  of  consideration  paid  by  them  for  the  purchase  of  the  mortgage, 
that  purchase  having  been  made  by  them  fairly,  as  in  their  Lordships'  opinion  it 
was,  and  having  been  recognized,  as  it  was,  by  the  award  of  the  Compensation  Com- 
missioners, in  the  presence  of  Bent,  and  of  the  heirs  of  Messrs.  Craig. 

The  sentence  appealed  from  must,  therefore,  be  reversed,  and  the  case  must  go 
back  to  the  Court  below,  with  declarations  to  the  effect  already  mentioned  ;  to  which 
may  be  added  the  expression  of  their  Lordships'  opinion,  that  the  phrase  "  current 
money  of  Holland,''  contained  in  the  mortgage,  combined,  as  it  is,  with  the  mention 
of  Amsterdam  as  the  place  of  payment,  and  with  an  express  reference  to  the  agree- 
ment of  .'iOth  May  1817,  which  was  signed  in  London,  must  be  held  to  mean  money  of 
Dutch  currency,  and  not  of  Colonial  currency  ;  and  that  the  Appellants  mu.st  be  de- 
bited with  the  proceeds  of  the  stock  transferred  to  them  under  the  award  of  the  Com- 
missioners, according  to  the  rate  of  exchange  between  London  and  Holland  on  the 
da}''  when  the  stock  was  sold.  Those  proceeds  were  of  course  applicable  to  the  pay- 
ment of  the  interest  due  at  the  time  to  the  Appellants,  and  their  costs,  if  any,  pro- 
perly chargeable  again,st  the  estate,  before  being  applicable  to  the  reduction  of  prin- 
cipal. Their  Lordships  have  also  considered  the  causes  for  varying  the  rate  of 
interest  contained  in  the  agreement  and  in  the  mortgage,  and  are  of  opinion  that  they 
were  not  intended  to  be  confined  in  their  operation  to  the  lifetime  of  Madame 
Evertz,  but  were  capable  of  operation  after  her  death.  It  is  possible,  however,  that 
there  may  have  been  circumstances  rendering  it  inequitable  to  enforce  the  increase 
of  interest  after  that  event,  or  in  [338]  respect  of  some  portion  or  portions  of  time 
after  tliat  event  ;  and  the  existence  of  such  circumstances  it  will  be  com])otent  for 
the  Respondent,  if  it  shall  be  material  to  him  to  do  so,  and  he  can  do  so,  to  show  in 
the  court  lielow.  Whether  the  Appellants  are  entitled  to  charge,  or  claim,  interest 
upon  interest,  their  Lordslii]is  give  no  opinion. 

The  order  that  their  Lordships  will  advise  Her  Majesty  to  make  in  this  Appeal 
will  be  in  substance  tints — 
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Reverse  the  sentence  of  the  11th  of  June  184.'5.  Declare,  that,  for  all  the  purijoses 
of  the  litigation  in  the  Supremo  Courts  of  Civil  Justice,  etc.,  between  the  Appellunts 
and  the  Respondent,  the  mortgage  of  the  '28th  Septeml)er  1819  ought  to  be  considered 
as  held  by  the  Appellants,  John  Campbell,  senior,  and  Co.,  and  belonging  to  them, 
and  to  the  extent  of  the  amount,  if  any,  due  to  them  thereon,  the  first  charge  on  the 
proceeds  of  the  Vrouw  Anna  estate. 

Let  it  be  referred  to  the  proper  officer  to  take  an  account  of  the  amount,  if  any, 
justly  due  to  them  upon  such  mortgage,  witli  the  usual  directions. 

Declare,  that,  in  taking  such  accounts,  no  regard  is  to  be  had  to  the  amount  of 
the  consideration  paid  by  tliem,  for  tlic  purchase  or  transfer  of  such  mortgage. 

Declare,  that  the  provision  contained  in  such  mortgage,  as  to  allowing  con- 
tingently interest  at  the  rate  of  .£G  per  cent,  per  annum,  was  not  confined  in  its 
operation  to  the  lifetime  of  Miss  Bonjes,  afterwards  Evertz,  and  that  regard  is  to  be 
had  thereto,  in  taking  the  said  accounts,  but  not  so  as  to  entitle  the  Appellants  to  the 
£10  per  cent,  commission;  and  this  declaration  is  to  be  without  prejudice  to  the 
question,  whether  the  circumstances  which,  from  time  to  time,  [339]  exi.sted  after 
the  death  of  Madame  Evertz  were,  at  any,  and  what,  .time  or  times,  such  as  not  to 
entitle  the  Appellants,  or  those  under  whom  they  claim,  to  demand  or  insist  upon 
interest  at  £6  per  cent,  per  annum. 

Declare,  that  the  expression  "  current  money  of  Holland,"  contained  in  the 
mortgage,  is  to  be  understood  as  meaning,  money  of  Dutch  currency,  and  not 
money  of  Colonial  currency. 

Declare,  that,  in  taking  the  account,  the  sum  or  fund  received  by  the  Appellants, 
or  by  James  Campbell,  on  their  behalf,  from  the  Compensation  Commissioners, 
or  a  sufficient  part  thereof,  was  properly  applicable  tO'  the  discharge,  or  towards 
the  discharge,  of  the  mortgage  of  28th  of  September  1819;  and  declare,  that,  so 
far  as  the  same  was  so  applicable,  it  was  to  be  applied,  first,  to  the  discharge  of  such 
costs  as  they  were  entitled  to,  and  of  such  arrears  of  interest  as  were  then  due  to 
them  on  such  mortgage,  before  being  applied  towards  the  liquidation  of  principal 
money. 

And  declare,  that  the  net  money  received  by  the  Appellants  from  the  sale  of  the 
stock  transferred  to  them  by  the  Compensation  Commissioners,  is  to  be  in  account 
considered  as  converted  into  Dutch  guilders,  according  to  the  rate  of  exchange 
between  London  and  Amsterdam  on  the  day  of  the  receipt  thereof ;  and  this  order 
is  to  be  without  prejudice  to  the  question,  whether  the  Appellants  became,  or  are  en- 
titled, to  any  iiiterest  that  became  due  in  the  lifetime  of  Madame  Evertz,  or  are 
entitled  to  interest  upon  interest;  which  two  questions  are  remitted  to  the  Court 
below-. 

[Mews'  Dig.  tit.  MORTGAGE,  B.  7.  Of  Colonial  Estates,  h.  British  Guiana:  tit. 
PAYMENT,  A.  1.  S.C.  10  .lur.  555.  On  point  as  to  directions  by  Judicial 
Committee  to  Court  below  (5  Moo.  P.C.  .3.37);  cf.  Boe  d.  Devine  v.  Wilson, 
1855,  10  Moo.  P.C.  at  p.  532  ;  Le  Feuvre  v.  Sullivan,  1855,  10  Moo.  P.C.  16,  17.] 


[340]  <»X  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS  OF  THE  ISLAND 

OF  TOBAGO. 

THE    COLONIAL   BANK,— J/jp^/ZawCs,-  JAMES   y^kViD^'^,— Respondent    [Feb. 

U  and   18,*  and  May  16,  18-16  1]. 

Tlie  Scotcli  Sequestration  Act,  2ud  and  3rd  Vict.  c.  il,  sec.  78,  enacts,  '■  that 
the  moveable  estate  and  effects  of  the  Bankrupt,  wherever  situate,  so  fai 

*  Present:   Lord  Brougham,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh.  ^ 

t   Present:    Mr.    Baron    Parke,    the   Vice-Cliancellor    Knight    Bruce,    the    Ri^-hs 
Hon.  Dr.  Lusliington,  and  the  Right  Hon.  T.  Pemberton  Leigli.  ° 
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as  attiichaltle  for  debt,  should,  by  virtue  of  the  act  and  warrant  of  confirma- 
tion in  favour  of  the  trustee,  be  transferred  to  and  vested  in  liini,  or  any 
succeeding  trustee,  for  behoof  of  the  Creditors,  absolutely  and  irredeemably, 
as  at  the  date  of  the  sequestration." 

C.  and  Co  carried  on  business  in  co-partnership,  in  Scotland,  and  also  in  the 
island  of  Tobago.  A  sequestration  issued  against  them  m  Scotland.  Held 
by  the  Judicial  Committee,  First,  that  the  Statute  2  and  3  Vict.,  c.  41,  extended 
to  the  Colonies ;  and,  secondly,  that  the  interim  factor  and  trustee  under 
such  sequestration,  had  a  right  against  a  creditor  in  Tobago,  to  moveables 
seized  by  the  Provost  Marshal  in  Tobago,  under  an  execution,  in  an  action 
brought  by  him  against  C.  and  Co.,  in  Tobago,  subsequent  to  the  date  of  the 
sequestration  [5  Moo.  P.C.  .354,  355]. 

Quaerel  Whether  the  Interpleading  Act  (1  and  2  Wm.  IV.,  c.  58)  extends  to 
the  Colonies. 

By  an  Act  of  the  Colonial  Legislature  of  Tobago,  passed  in  1841,  and  confirmee^ 
by  the  Queen  in  Council,  it  was  declared  that  such  of  the  Common  Law,  and 
all  Statutes  and  parts  of  the  public  and  general  Statute  laws  of  England, 
as  are  or  shall  be  or  become  applicable  and  suitable  to  the  circumstances 
and  population  of  the  Colony,  should  be  in  force  in  the  Island.  Quaerel 
AMietlier  by  this  Colonial  Act.  the  Interpleading  Act  could  be  held  to  extend 
to  Tobago  [5  Moo.  P.C.  353].'   And 

Quaerel  ^^liether,  If  such  Interpleading  Act  extended  to  the  Colonies,  an  appeal 
from  a  Judgment,  entered  up  on  a  feigned  issue,  would  lie  to  the  Queen  in 
Council  [5  Moo.  P.C.  348]. 

In  this  case,  there  were  two  Appeals  (which  were  consolidated),  against  certain 
orders  and  judgments  [341]  given  by  the  Court  of  Common  Pleas  of  Tobago,  in  two 
actions,  whereby  the  Respondent  was  held  entitled  to  two  several  sums  of  money, 
the  proceeds  of  the  sales  of  goods,  forming  part  of  the  sequestered  estates  of  a 
Company,  carrying  on  business  at  Greenock,  in  Scotland,  under  the  name  and  firm 
of  John  Campbell  and  Co.,  and  in  Tobago,  under  the  firm  of  Angus  Campbell  and 
Co.,  which  had  come  into  the  hands  of  the  Provost  Marshal  of  the  Island  of  Tobago, 
under  the  following  circumstances:  — 

The  Appellants  were  the  Colonial  Bank,  incorporated  lay  Royal  Charter,  for 
carrying  on  the  Ijusiness  of  Bankers,  in  Her  Majesty's  possessions  in  the  West 
Indies,  and  had  a  branch  establislmient  in  the  Island  of  Toljago.  The  Respondent 
was  the  interim  factor  and  trustee,  under  a  sequestration  by  the  Court  of  Session, 
in  Scotland. 

The  Appellants  had,  before  and  up  to  the  early  part  of  the  year  1842,  various 
dealings  with  Angus  Campbell,  of  Tobago,  on  behalf  of  the  firm  of  Angus  Campbell 
and  Co.,  on  which  transactions  a  large  sum  of  money  was  due  from  that  firm,  to 
the  Bank. 

On  the  19th  of  April  1842,  the  estates  of  these  two  firms  were  sequestrated 
by  the  Court  of  Session,  in  Scotland,  in  terms  of  the  Act  2  and  3  Vict.,  c.  41. 
Sequestration  was  also  issued  against  the  separate  individual  estate  of  John 
Campbell,  and  the  Respondent  was,  on  the  28th  of  the  same  month,  elected  and 
confirmed  interim  factor;  and,  on  the  19th  of  May  following,  trustee  of  the  seques- 
trated estates. 

A  large  portion  of  the  estates  of  these  firms  being  in  Tobago,  the  Respondent, 
on  being  elected  interim  factor,  appointed,  by  a  letter  of  attorney,  James  Fergu- 
[342]-son  Jamieson  his  attorney,  factor,  and  commissioner  there,  in  order  that 
he  might  get  in  and  recover  the  estates  of  the  Company  in  Tobago  :  accordingly, 
Jamieson  went  to  that  Island,  where  he  arrived  on  the  25th  day  of  May  1842.  On 
the  following  day  he  recorded  his  power  of  attorney,  and  commission,  in  the  proper 
office  in  the  Island,  and  also  a  copy  of  the  act  and  warrant  of  the  Respondent's  con- 
firmation as  interim  factor. 

There  had  been  dealings  between  the  Colonial  Bank,  whose  chief  establish- 
ment is  in  London,  with  the  above  firms,  prior  to  the  seque.stration. 

On  the  28th  day  of  May  1842,  two  several  actions  were  lirought  by  the  Colonial 
Bank  against  Angus  ('ampl)ell  and  Co.,  in  the  Court  of  Common  Pleas  of  Tobago. 
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By  one  of  these  actions,  the  Colonial  JJank  sou<^ht  to  recover  payment  of  a  bill  nf 
exchange  for  £2000,  dated  the  26tii  of  August  1841,  and  purporting  to  be  drawn 
by  the  Bankrupts,  in  their  firm  of  Angus  Campbell  and  Co.,  upon,  and  accepted 
by  their  firm  uf  John  Campl)ell  and  Co.,  payaljle  six  months  after  sight,  to  the 
order  of  the  Colonial  Bank.  The  other  action  was  brought  by  the  Colonial  Bank, 
for  the  recovery  of  the  amount  of  two  bills  of  exchange,  for  £554  15s.  lOd.  and 
£200  respectively,  dated  the  17th  of  February  and  1st  of  March  1842,  purporting 
to  be  drawn  by  Angus  Campbell  and  Co.  upon  John  Campl)ell  and  Co.,  and 
payable  ninety  days  after  sight,  to  the  order  of  the  Colonial  Bank,  but  acceptance  of 
which,  the  Bank  alleg^'d,  had  been  refused  by  John  Campbell  and  Co. 

In  these  actions.  Judgments  were  entered  up  on  the  9th  of  August  1842;  in  the 
former,  for  the  sum  of  £2228  14s.  4d.  damages,  and  £45  8s.  lOd.  costs,  [343] 
and  in  the  latter  for  £845    Ifls-.  lOd.  damages,  and  £.36    14s.  6d.  costs. 

On  the  11th  of  the  same  month,  writs  of  execution  were  issued  at  the  suit 
of  the  Colonial  Bank,  under  which  the  Provost  Marshal  of  the  island  levied  on 
certain  goods  and  effects,  as  belonging  to  Angus  Campbell  and  John  Campbell ; 
which  he  afterwards  sold,  and  which  realised  the  sums  of  £969  2s.  Id.  and 
£952    6s.  8d.  respectively. 

Before  the  sale,  Jamieson  served  on  the  Provost  Marshal  a  notice,  claiming  the 
goods  on  behalf  of  the  Respondent,  as  part  of  the  sequestrated  estates  v;f  the 
Bankrupts,  to  which  he  had  right  as  trustee  for  the  creditors.  The  Provost  Marshal, 
however,  refused  to  pay  over  the  proceeds  of  the  sale  to  either  party,  and  tiiereupon 
two  several  actions  were  brought  against  him,  l)y  the  Colonial  Bank,  to  recover  '.he 
amount  of  these  levies;  and  two  other  actions  were  likewise  brought  for  the  same 
purpose,  at  the  instance  of  the  Respondent. 

There  being  thus  a  double  claim  for  the  same  subject,  the  Provost  Marshal  applied 
on  affidavit,  to  the  Court  of  Common  Pleas,  for  liberty  to  pay  the  proceeds  of  the 
levies  into  Court,  and  for  a  rule  on  the  parties  to  interplead;  and  on  the  1 2th  of 
April  1843,  it  was  Ordered, — That  the  Plaintiffs,  upon  notice  to  be  given  to  their 
attorney,  and  to  Jamieson,  upon  like  notice  given  to  his  attorney,  should,  upon  the 
9th  of  May  next,  show  cause  why,  upon  payment  into  Court,  by  the  Provost  Marshal 
General  of  the  Island,  of  the  money  arising  from  the  levies  and  sales  under  the 
■writs  of  execution  issued  in  these  causes,  all  proceedings  against  the  Provost 
Marslial  General,  should  not  be  [344]  stayed,  until  the  further  order  of  the  Court; 
and  why  .such  order  should  not  lie  made,  touching  the  proceeds  of  the  execution, 
as  the  Court  should  think  fit,  pursuant  to  the  Statute  1  and  2  of  His  late  Majesty 
King  William  IV.,  cap.  58  ;   and  that  in  the  mean  time  proceedings  be  stayed. 

On  showing  cause  upon  these  motions,  the  following  Order  was  made  on  the  20th 
and  22nd  of  June  1843,  in  each  of  the  action.s :  ''It  is  ordered, — That  the  Pi'ovost 
Marshal  General  do  pay  into  Court  the  money  arising  from  the  executions  in  this 
cause  issued,  and  that  all  further  proceedings  against  the  Provost  Marshal  should 
be  stayed  until  the  further  Order  of  this  Court ;  and  that  the  money  should  remain 
in  Court,  until  the  further  Order  of  the  Court.  And  it  was  further  ordered, — That 
the  claim  of  James  Warden  the  younger,  trustee  named  in  the  affidavit  of  James 
Ferguson  Jamieson,  should  be  tried  in  the  July  Term  then  next  ensuing,  on  one  or 
more  feigned  issues,  wherein  the  said  .lames  Warden  the  3'ounger,  trustee  as  afore- 
said, should  be  the  Plaintiff,  and  the  Plaintiffs  in  this  cause  should  be  Defendants."' 

This  cour.se  of  proceeding  was  consented  to  by  all  parties  ;  and  accordingly, 
tlie  Provost  Marshal  having  paid  the  sum  of  £052  6s.  8d.  into  Court,  a  feigned  issue 
was  adjusted,  wherein  the  Respondent  was  Plaintiff",  and  the  Colonial  Bank  were 
Defendants. 

The  declaration  (which  was  filed  on  the  5th  July  1843)  set  out  a  full  statement 
of  the  co-partnership  of  John  and  Angus  Campbell,  of  the  seque.stration  of  the  estates 
of  the  Company,  by  virtue  of  the  Scotch  Sequestration  Act,  2  and  3  Vict.,  c.  41,  and 
that  the  sequestration  was  gazetted  in  the  London  Gazette,  [345]  and  the  appoint- 
ment of  Warden,  as  interim  factor  and  trustee,  on  the  sequestrated  estates,  and 
of  the  appointment  by  him,  of  Jamieson.  The  declaration  then  proceeded  to  state 
an  alleged  seizure  of  the  goods  and  effects  of  the  Company,  by  the  Provost  Marslial 
General,  on  the  16tli  of  June  1842,  under  a  writ  of  execution  against  Angus  Campbell 
alone;  the  claim   and   notice  of  Jamieson  on  the   18th   of  June  on   behalf  of   the 
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Plaintiff,  as  interim  factor  and  trustee;  the  sale  by  the  Provost  Marshal  of  tiie 
undivided  moiety  of  the  goods,  under  the  writ  of  execution,  against  Angus  Campbell 
alone,  for  £140,  to  the  said  James  Ferguson  Jamieson,  and  payment  of  that  sum, 
and  delivery  by  the  Provost  Marshal  of  the  goods  to  him  thereupon.  It  then  set 
forth  the  seizure  of  the  same  goods  by  the  Marshal  on  the  10th  of  September,  under 
one  of  the  writs  of  execution  against  Angus  and  John  Campbell ;  the  claim  of 
Jamieson,  as  attorney  of  the  Plaintiff,  as  trustee  as  aforesaid  ;  the  sale  of  the  goods 
by  the  Marshal  for  £952  6s.  8d.  It  also  alleged,  that  on  the  30th  of  November 
1842,  Jamieson  received  from  the  Plaintiff  a  duly  attested  copy  of  the  act  and 
warrant  confirming  his  election  as  trustee,  and  that  such  copy  was  duly  registered; 
and  lastly  that  the  sum  of  £952  6s.  8d.  had  been  duly  paid  into  Court  by  the 
Marshal,  under  and  in  virtue  of  the  Order  of  the  22nd  of  June  184.3.  It  then  set 
forth  a  discourse  on  the  several  premises  between  the  Plaintiff  and  the  Defendant, 
and  a  wager  upon  the  question  whether  the  Plaintiff,  as  trustee  as  aforesaid,  was 
entitled  to  the  portion  of  the  goods  so  sold  and  disposed  of  by  the  Marshal  on  the 
20th  of  September  1842,  and  consequently  [346]  the  sum  of  £952  6s.  8d.,  and  con- 
cluded with  an  averment  that  the  Plaintiff  was  .so  entitled. 

To  this  declaration  the  Defendants  filed  a  plea,  wherein  they  admitted  the  state- 
ments in  the  declaration  to  be  true;  but  insisted,  nevertheless,  that  the  sum  of 
£952  6s.  8d.  in  the  declaration  in  the  cause  mentioned,  was  levied  and  raised  of 
the  goods,  wares,  merchandise,  chattels,  and  effects  mentioned  in  the  declaration, 
under  and  by  virtue,  and  in  execution  and  satisfaction,  of  the  writ  of  execution; 
and  that  this  the  Defendants  were  ready  to  verify;  wherefore  they  prayed  judg- 
ment, if  the  Plaintiff  ought  to  maintain  his  aforesaid  action  thereof  against  them. 

The  Plaintiff  demurred  to  this  plea,  for  insufficiency,  and  the  Defendants  having 
joined  in  demurrer,  the  Court,  on  the  lOth  of  August  1843,  gave  judgment  for  the 
Plaintiff",  that  the  declaration  aforesaid,  and  the  matters  therein  contained,  were 
suflBcieat  in  law ;  wherefore  that  James  Warden  the  younger,  ought  to  recover 
against  the  Colonial  Bank,  his  damages  on  occasion  of  the  premises. 

And  it  was  on  the  same  day  ordered, — "  That  the  Colonial  Bank  should  be  barred 
of  their  claim  to  the  jsroceeds  of  the  execution,  issued  against  Angus  Campbell 
and  John  Campbell,  at  the  suit  of  the  Colonial  Bank;  and  that  the  money  paid 
into  Court  liy  the  Provost  Marshal  General,  in  the  cause  of  the  Colonial  Bank  against 
Angus  Campbell  and  John  Campbell,  in  respect  of  the  said  execution,  should  be 
forthwith  paid  out  of  Court,  to  James  Warden  the  younger,  or  his  attorney  ;  and 
that  the  Colonial  Bank  should  also  pay  over,  to  the  Provost  Marshal  General,  the 
sum  retained  by  him  for  [347]  poundage  in  respect  thereof :  and  it  was  referred 
to  the  Prothonotary  to  tax  the  costs  of  James  "Warden  the  younger,  which  costs,  when 
taxed,  should  be  paid  by  the  said  Colonial  Bank  to  the  said  James  Warden,  or  his 
attorney." 

Proceedings  to  the  same  effect  were  simultaneously  had  under  the  Provost 
Mar.shal's  application  in  the  other  action,  the  result  of  which  was,  that  the  Bespon- 
dent's  right  to  the  sum  of  £961  28.  Id.,  the  proceeds  oT  the  levy  under  the  execution 
issued  on  the  judgment  in  that  action,  was  established,  and  the  sum  paid  into 
Court  by  the  Provost  Marslial  in  respect  of  the  execution  was  ordered  to  be  paid 
out  of  Court  to  the  Respondent. 

The  Appellants  thereupon  applied  to  the  Court  of  Common  Pleas,  for  leave  to 
appeal,  against  the  Judgment  in  these  actions,  but  the  application  was  refused. 

On  the  9th  of  Ma}-  1844*  the  Appellants  petitioned  Her  Majesty  in  Council 
for  leave  to  appeal  from  the  Judgments  or  Orders  of  the  10th  of  August  1843; 
which  being  granted,  a  further  Order  was  made  upon  the  petition  of  the  Appellants, 
directing  the  two  appeals  to  be  consolidated,  and  lieard  as  one  case. 

The  Appeals  now  came  on  for  hearing. 

Mr.  Kindorsley,  Q.C.,  and  Mr.  Wigram,  Q.C.,  and  Mr.  Greenwood,  for  the 
Appellants. — The  Interpleading  Act,  1  and  2  Will.  IV.,  c.  58,  does  not  extend  to 
the  colonies.     It  does  not  apply  to  [348]  Scotland  or  Ireland,  being  confined  to  the 

*  Present:  Lord  Brougham,  the  Vice-Chancellor  Wigram,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

524' 


COLONIAL  BANK  V.   WARDKN  [184G]  V  MOORE.  349 

Superior  Courts  at  Westminster ;  and,  even  if  it  tould  be  construed  to  apply  to 
Tobafio,  the  proceedings  are  altogether  irregular,  and  cannot  be  maintained. — 
[Mr.  Baron  I'lirke :  The  Judgment  you  complain  of,  proceeds  upon  a  feigned  issue, 
and  an  appeal  here  from  such  Judgment  would  be  analogous  to  a  writ  of  error, 
from  a  Court  of  Common  Law.  Does  an  ajjpeal  lie?  In  Kinff  v.  Simmonds  (7  Q.15. 
Reps.  289,  312),  it  was  held  l)y  the  Exchequer  Chamber,  that  no  writ  of  error  wcjuld 
lie  from  a  Judgment  upon  a  feigned  is.sue.  This  Court  has  no  jurisdiction.  In 
re  Muir  (3  Moore's  P.C.  Cases,  150) ;  In  re  the.  Ax-nf/nees  of  Mnnniny  (3  Moore's  I'.C. 
Cases,  154)]. — In  tho.se  cases,  the  application  was  in  the  nature  of  a  mandamus, 
to  coiupel  the  Courts  below  to  do  sometiiing,  which  they  bad  not  done.— [Mr. 
Biaron  Parke:  The  principle  of  these  decisions  is,  that  this  Court  cannot  interfere, 
e.vcept  as  a  Court  of  Error.] — Though  there  may  be  no  appeal  from  a  Court  of 
Common  Pleas  in  the  Island,  direct  to  Her  Majesty  in  Council,  and  no  appeal, 
except  from  a  Judgment  pronounced  in  an  action,  begun  upon  writ,  yet,  in  cases 
where  counsel  have  been  disbarred,  where  no  writ  of  error  lies,  appeals  have  been 
allowed.  In  re  the  Justices  of  AntUjua  (1  Knapp's  P.C.  Cases,  267);  In  re  Uonkton 
(1  Moore's  P.C.  Cases,  455);  Magnus  Smith  v.  The  Justices  of  Sierra  Leone  (3 
Moore's  P.C.  Cases,  361).  This  could  only  have  been  done  upon  the  ground  that 
Her  Majesty  has  the  inherent  power  to  set  right  whatever  injustice  may  have  been 
connnitted  in  the  colonies.  Thus,  in  Shire  v.  Shire  (ante,  81),  tluhn  v.  llulm  (4 
Moore's  P.C.  Cases,  262),  and  UOrliac  [349]  v.  UOrUac  (4  Moore's  P.C.  Cases,  374), 
no  provision  was  made  by  the  Charter  of  Justice  of  the  Mauritius,  for  appeals  in 
matrimonial  causes.  There  was  clearly  no  appeal  within  the  meaning  of  the  Charter 
in  these  ca.ses;  yet  the  Appeals  were  allowed  by  your  Lordships,  upon  the  large 
ground  of  the  Crown's  jurisdiction.  And,  in  a  case  lately  decided,  Camilleri  v. 
Fieri  (ante  [5  Moo.  P.C],  161),  an  appeal  was  allowed  from  an  Order  of  the  Supreme 
Court  at  Malta,  directing  children  to  be  removed  from  the  custody  and  guardian- 
ship of  their  mother. — [Lord  Brougham:  If  the  general  superintending  power 
of  this  Court  would  be  available  to  you,  the  same  would  have  been  extended  in  re 
Muir  [3  Moo.  P.C.  150],  and  many  other  cases  in  which  we  have  felt  great  annoyance 
that  we  had  not  the  power  to  allow  an  appeal.] — The  Crown  has  jurisdiction  over 
everything  relating  to  the  administration  of  justice  in  the  colonies,  unless  parted 
with  or  delegated  by  special  charter.  Irrespective  of  any  special  charter,  the 
right  of  the  subject  to  appeal,  and  the  right  of  the  Crown  to  entertain  the  appeal, 
depends  upon  tlie  inherent  right  of  the  Sovereign  to  do  justice. — [Lord  Brougham  : 
If  that  principle  applied,  it  would  open  the  door  to  an  appeal,  from  every  inter- 
locutory order  of  every  Court  in  the  colonics,  and  this  without  precedent.] — If,  at 
the  time  when  the  Charter  was  granted,  the  Crown  had  a  right  to  entertain  an 
appeal  from  any  definitive  order,  no  part  of  the  Crown's  right  has  been  curtailed  by 
the  Charter  granted  to  the  Island  of  Tobago  (dated  7th  October  1763,  and  proclama- 
tion dated  the  9th  of  the  same  month.  Smith's  Laws  of  Grenada,  73).  The  Charter 
recites, — "  We  have  [350]  given  power,  under  our  great  seal,  to  the  Governors  of 
our  said  colonies  respectively,  to  erect  and  constitute,  with  the  advice  of  our  said 
Councils  respectively,  Courts  of  judicature  and  public  justice  within  our  said 
colonies,  for  the  hearing  and  determining  all  causes,  as  well  criminal,  as  civil, 
according  to  law  and  equity,  and  as  near  as  may  be  agreeable  to  the  law's  of  England, 
with  liberty  to  all  persons  who  may  think  themselves  aggrieved  by  the  sentence- 
of  such  Courts,  in  all  civil  cases,  to  appeal,  under  the  usual  limitations  and  re- 
strictions, to  us  in  our  Privy  Council."  The  term  used  is  ''  sentence,"  which 
means,  the  determination  of  a  matter  of  right,  decided  in  the  Colonial  Court.  It 
does  not  mean  only  such  sentences  from  which  a  writ  of  error  would  lie. — [Dr. 
Lushington :  In  Pownall  v.  Mascall  (2  Knapp's  P.C.  Cases,  176),  the  case  of  East 
V.  Howell  (Grant's  Jamaica  Cases,  320)  was  cited,  as  an  instance  where  the  Board  en- 
tertained an  interlocutory  appeal,  from  an  order  of  the  Supreme  Court  of  Jamaica, 
quashing  a  writ  of  venditione  exponas.] — ^The  question  does  not  arise,  whether  an 
appeal  lies  from  an  interlocutory  order,  but  whether  an  appeal  lies  against  an  order 
in  a  Common-Law  Court,  in  the  nature  of  a  definite  and  final  sentence.  [Mr.  Baron 
Parke:  The  case  of  Pownall  v.  Mascall  [2  Knapp,  P.C.  176]  is  the  only  one  in 
your  favour.] — If  we  are  wrong  in  our  argument,  then  there  is  no  mode  of  trying 
the  question,  as  to  whether  the  Interpleading  Act  applies  to  tlie  Island  of  Tobago. 
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It  might  be,  that  the  Courts  there  may  make  orders  to  interplead,  as  a  Court 
of  Equity  may  do  here ;  and,  if  so,  there  would  be  a  right  to  appeal  from  such  an 
order,  and  no  question  would  then  [351]  arise  as  to  the  writ  of  error.  This  would 
be  a  sufficient  reason  for  entertaining  the  present  appeal,  without  deciding  upon  the 
broad  principles,  as  to  a  writ  of  error. 

Mr.  J.  Stuart,  Q.C.,  and  Mr.  J.  Anderson,  for  the  Eespondent. — ^The  only  Orders 
appealed  from,  are  those  of  the  10th  of  August.  These  are  made  under  the  Inter- 
pleading Act,  entered  up  on  a  feigned  issue  ;  and  such  Judgments  or  Orders  are 
final  and  conclusive.  King  v.  Siinmonds  [7  Q.B.  289].  In  the  Courts  in  this 
country,  such  Orders  could  not  be  the  siil)ject  of  a  writ  of  error;  nor  are  they,  when 
made  by  a  Colonial  Court,  such  as  can  be  the  suljject  of  an  appeal  to  the"  Queen 
in  Council,  in  re  Nalion  and  I'eriente  (2  Knapp's  P.C.  Cases,  66);  In  re  Stronacli 
(2  Moore's  P.C.  Cases,  311).  The  Appellants  contend  that  the  Interpleading  Act 
does  not  apply  to  the  Colonies.  That,  however,  is  not  the  case.  It  has  been  adopted 
by  the  Colonial  Legislature  of  the  Island  of  Tobago,  by  an  Act  passed  by  them  in 
November  1841,  and  confirmed  by  Her  Majesty  in  Council,  on  the  2oth  of  April 
1841.  By  this  Act,  it  is  declared,  "  That  so  much  of  the  common  law,  and  all  such 
Statutes  and  parts  of  the  public  and  general  Statute-laws  of  England,  and  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  as  are,  or  shall  be  or  become, 
applicable  and  suitable  to  the  circumstances,  and  population  of  the  colony,  shall  be 
in  force  in  this  Island  of  Tobago,  and  the  dependencies  thereof."  Even  supposing 
the  Judgments  not  to  be  final  and  conclusive  under  the  Interpleading  Act,  the  only 
mode  [352]  by  which  they  could  be  reviewed,  was  by  writs  of  error,  issued  by  the 
Governor  of  the  Island,  returnable  before  himself  and  his  Council,  as  a  Court  of 
Error.  If  the  Court  of  Error  affirmed  the  JudgTuents,  the  Appellants  ought  then 
to  have  applied  for  the  Governor's  permission  to  appeal  to  Her  Majesty  in  Council. 
But  no  appeal  lies  from  the  Court  of  the  first  instance,  to  the  Queen  in  Council. 

Mr.  Kindersley,  in  reply,  was  stopped  by  the  Court. 

Mr.  Baron  Parke.- — The  Petition  for  leave  to  appeal  does  not  include  the  Orders 
of  June  1843,  which  directed  the  parties  to  interplead,  and  the  Petition  raises  the 
question  at  issue,  wliether  the  Interpleading  Act  is  in  force  in  Tobago. 

Mr.  Kindersley  then  applied  for  leave  to  amend  the  Petition  of  AppeaL 

Mr.  Baron  Parke. — Their  Lordships  think  that  the  Appellants  ought  to  be 
allowed  to  appeal  against  the  Orders  of  10th  of  June,  upon  terms  of  paying  the  costs 
of  the  day.  Leave  will  be  granted  you  to  present  a  Petition,  which  we  shall  allow. 
We  cannot  now  go  on  with  the  case  until  the  matter  is  again  referred  to  us.  No 
f re.sh  cases  need  be  lodged,  as  it  is  only  a  matter  of  form  ;  but  fresh  security  must  be 
given. 

The  Petition  was  accordingly  amended,  and  the  Appeal  now  came  on  to  be 
re-argued  (16th  May). 

[353]  Mr.  Kindersley,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Greenwood,  for  the 
Appellants. — There  are  two  points :  First,  we  submit  that  the  Interpleading  Act 
does  not  extend  to  the  colonies;  and  Secondli/,  that  the  sequestration  in  Scotland  did 
not  deprive  the  Colonial  Bank  of  the  right  to  the  property  which  they  had  attached. 
The  preamble  of  the  Interpleading  Act  expressly  mentions  His  Majesty's  Courts  of 
Law,  at  Westminster,  or  the  Court  of  Common  Pleas  of  the  County  Palatine  of 
Lancaster,  or  the  Court  of  Pleas  of  the  County  Palatine  of  Durham.  The  act  never 
was  imported  into  Scotland  or  Ireland.  How  then  can  it  be  applicable  to  the 
colonies  1 — [Mr.  Baron  Parke  :  It  does  not  follow,  that,  because  the  British  legislature 
has  chosen  to  entrust  such  extensive  powers  to  the  Judges  of  Westminster  Hall,  the 
Judges  of  the  Colonial  Courts  are  also  entrusted  with  the  same  powers.] — The 
legislature  of  this  country  never  intended  that  any  colony,  by  adopting  that  Act, 
should  give  to  the  Judges  of  their  Courts  tlie  same  extensive  powers  which  are 
entrusted  to  the  Judges  of  Westminster.  The  local  legislature  of  Tobago  only  in- 
tended, by  the  Act  of  IS-il,  relied  on  by  the  Respondent,  to  import  those  general 
acts  of  the  British  Legislature  that  might  be  useful.  The  Island  is  only  affected 
by  such  of  the  Statutes  of  the  British  Parliament  as  are  expressly  extended  to 
Tobago  (Clark's  Col.  Law,  229;  1  Rep.  W.I.C.  124).  The  local  Act  of  the  21st  of 
February  1794,  applies  different  principles  to  a  Provost  Marshal  having  monies 
in   his   bands,   fruni   those  applied   to   Sheriffs   similarly   situated   in  this  country. 

526 


COLONIAL  BANK  V.  WARDEN  [184G]  V  MOORE,  384 

This  Act  provides,  tliat  when  the  Act  of  the  [354]  British  legishiture  is  different 
from  the  local  Act,  the  latter  is  to  prevail.  If,  then,  viyore  sua,  the  Interpleading 
Act  does  not  extend  or  apply  to  Tobago,  and  the  local  Act  of  1841  does  not  make  it 
do  so,  how  has  it  been  extended? 

The  next  point  is,  what  is  the  right  of  a  party  claiming  under  a  Scotch  sequestra- 
tion, against  a  ])arty  who  has  had  dealings  with  the  bankrupt  in  Tobago,  on  the 
faith  of  the  property  there?  It  is  too  much  to  say  that  the  sequestration  is  valid 
against  anythiiig  tlie  party  may  have  done  in  Tobago. — [The  V^ice-Chancellor  Rniglit 
Bruce:  Then  you  admit  tliat  the  partnersliip  being  dissolved  by  tiie  act  of  secjuestra- 
tion,  the  property  remained  not  the  property  of  the  fii'm,  l)ut  the  property  of  the 
firm  and  tlie  trustee  under  the  sequestration,  the  moment  the  seque.stration  issued?] 
— The  trustee  under  the  seque.stration  has  only  the  same  rights  tliat  the  bankrupts 
had,  and,  consequently,  when  the  Colonial  Bank  as  creditors  brought  their  action, 
and  recovered  a  verdict,  and  seized  the  goods  of  the  delitor  before  the  trustee 
removed  them,  those  are  excepted  from  the  rights  under  the  sequestration. — [The 
Viee-Chancellor  Knight  Bruce:  Then  you  contend  that  a  sequestration  does  not 
pass  moveables  out  of  Scotland?] — [Mr.  Baron  Parke:  The  78th  section  of  the  2nd 
and  3rd  Vict.,  c.  41,  says,  "  all  moveable  estate  and  effects  of  the  bankrupt,  wherever 
situate," — that  would  include  the  colonies.] — Common  justice  requires,  that,  where 
two  firms  carry  on  business  in  two  different  countries,  the  creditors  in  the  one  country 
should  have  a  right  to  be  paid  out  of  the  ]iroperty  in  that  country — the  greatest 
injustice  would  be  otlierwise  committed. — [355]  [Mr.  Pemberton  Leigh:  Could  we 
reverse  the  first  Order,  in  the  absence  of  the  Provo.st  Marshal?] — We  only  a.sk  that 
the  money  may  be  brought  back  into  Court.  We  will  undertake  to  take  no  steps 
against  the  Provost  Marshal. 

Mr.  Stuart,  and  Mr.  J.  Anderson,  for  the  Respondent,  contended,  first,  that  the 
local  Act  of  1841,  adopted  the  Interpleading  Act  to  Tobago;  and,  secondly,  that, 
immediately  upon  the  act  of  .sequestration,  the  entire  property  of  the  bankrupts, 
both  in  Scotland  and  elsewhere,  vested  in  the  interim  factor;  and  that,  therefore, 
the  Respondent  was  entitled  to  the  proceeds  of  the  sale,  for  the  benefit  of  the  general 
creditors. — [Mr.  Baron  Parke:  We  cannot  enter  into  the  question  of  the  Inter- 
pleading Act,  in  the  absence  of  the  Provost  Marshal  ;  and  I  cannot  but  think  that,  upon 
the  case  stated  upon  the  feigned  issue,  the  Appellants  have  no  case  at  all.  Nothing 
has  been  shown  by  the  Appellants  to  have  been  erroneous  upon  the  feigned  issue.] 

Their  Lordships,  without  calling  upon  the  Appellant's  counsel  to  reply,  delivered 
judgment  by 

Mr.  Baron  Parke. — Their  Lordships  are  of  opinion  that,  assuming  the  Orders  to 
interplead  to  be  correct,  the  other  Orders  complained  of,  though  they  may  be  the 
subject  of  an  appeal,  are  all  right;  but,  as  the  Provost  Marshal  is  not  pre.sent,  we 
cannot  decide  upon  the  validity  of  [356]  those  Orders.  It  must,  therefore,  for  the 
purposes  of  this  argument,  be  taken  to  be  right ;  and,  if  so,  the  subsequent  Orders 
are  also  right.  The  only  question,  then,  is,  upon  the  facts  stated  in  tlie  feigned 
issue.  Has  the  Appellant  any  case?  Their  Lordships  are  of  opinion  that  he  lias  not, 
and  that  the  Appeal  must  be  dismissed,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  1.  English  Law. — introduction, 
and  Applicability;  tit.  INTERPLEADER,  B.  In  other  cases.  S.C.  10  Jur. 
745.  On  point  (i.)  as  to  application  of  Interpleader  Act  (1  and  2  Will.  IV. 
c.  58)  to  the  Colonies,  see  note  to  Li/ons  {Mayor  of)  v.  East  India  Coy.,  18.36,  1 
Moo.  P.C.  175;  and  Forsyt.h's  Cas.  Const.  Urn,  p.  18;  (ii.)  as  to  consolidation 
of  appeals  (5  Moo.  P.C.  347),  cf.  Eetemsyer  v.  Obermidler.  1837,  2  Moo.  P.C. 
93;  Campbell  v.  Dent,  1838,  2  Moo.  P.C.  299;  Prinsep  and  E.  I.  Co.  v.  Dyce 
Sombre,  1856,  10  Moo.  P.C.  233-234;  (iii.)  as  to  terms  of  allowance  of  appeal 
(5  Moo.  P.C.  352),  cf.  hi  re  Minchin,  1847,  6  Moo.  P.C.  43  ;  In  re  Mushadee 
Cazum  She  razee,  1852,  7  Moo.  P.C.  391  ;  Rodger  v.  Com-ptoir  d'Esrompte  de 
Paris,  1871,  7  Moo.  P.C.  N.S.  320.  The  Scotcli  Sequestration  Act  (2  and  3 
Vict.,  c.  41)  was  repealed  by  the  Bankruptcy  (Scotland)  Act,  1856  (19  and  20 
Vict.,  c.  79),  amended  by  20  and  21  Vict.,  c.  19:  23  and  24  Vict.,  c.  33;  38 
and  39  Vict.,  c.  26;  43  and  44  Vict.,  c.  34;  44  and  45  Vict.,  c.  22;  45  and  46 
Vict.,  c.  42  ;  47  and  48  Vict.,  c.  16 ;  and  52  and  53  Vict.,  c.  39.     See  also  English 
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Bankruptcy  Act,  1883  (46  and  47  Vict.,  c.  52),  ss.  32,  117,  118,  119.     Proceed- 
ings by  way  of  feigned  issues  were  abolished  by  8  and  9  Vict.,  c.  109,  s.  19.] 


[357]       ON  APPEAL   FROM  THE   SUPREME   COURT   OF   .TAMAICA. 

GILBERT  HENRY  HARRISON,  THOMAS  RIDLEY,  and  JAMES  HARRISON,— 
Appellants;  ALEXANDER  REID  SCOTT  and  JEREMIAH  LEAYCRAFT,— 

Respondents  *  [May  18  and  19,  1846]. 

H.  and  Co.,  of  Newfoundland,  by  order  of  Messrs.  D.,  of  Jamaica,  shipped  a 
cargo  of  fish  on  board  a  vessel,  chartered  by  Messrs.  D.,  and  consigned  it,  by 
Messrs.  D.'s  request,  to  S.  and  L.,  Messrs.  D.'s  factors,  in  Jamaica.  Messrs. 
D.  were,  at  that  time,  indebted  to  S.  and  L.  for  large  advances  made  to  them  ; 
and,  after  they  had  ordered  the  cargo,  they  applied  to  S.  and  L.  for  a  further 
advance,  informing  them,  that  they  might  expect  the  cargo,  and  authorising 
.  them  to  sell  it,  on  their  account,  and  give  them  credit  for  the  proceeds.  S. 
and  L.  made  the  required  advance.  No  agreement  was  reduced  into  writing 
as  to  the  pledge  of  the  cargo.  Before  the  arrival  of  the  vessel,  Messrs  D., 
being  in  insolvent  circumstances,  informed  S.  and  L.  that,  in  the  circum- 
stances of  the  firm,  they  could  not  think  of  receiving  tlie  cargo  ;  and,  on  the 
arrival  of  the  vessel,  Messrs.  D.,  by  letter  to  S.  and  L.,  repeated  their  deter- 
mination not  to  receive  the  cargo,  and  desired  them  to  sell  it;  to  render  the 
sales  to  them,  and  to  remit  the  proceeds,  after  deducting  freight,  etc.,  to  H. 
and  Co.  Messrs.  D.  also  wrote,  to  the  same  effect,  to  Messrs.  H.  and  Co.,  who, 
by  letter,  acquiesced  in  tliis  repudiation  (the  letter  did  not  arrive  in  Jamaica 
until  some  months  after  the  sale).  S.  and  L.  offered  no  objection  to  Messrs. 
D.'s  proposal,  and  sold  the  cargo;  they  did  not  then  "claim  any  lien  on  the 
cargo,  but  they  afterwards  refused  to  account  for  the  proceeds  to  H.  and 
Co.,  claiming  a  lien  on  the  goods  as  the  factors,  and  creditors,  of  Messrs. 
D.  Held,  by  the  Judicial  Committee,  upon  a  Bill  of  Exceptions  to  the 
Judge's  directions,  in  an  action  of  assumpsit,  brought  by  H.  and  Co.,  against 
S.  and  L.,  that  S.  and  L.,  having  sold  the  cargo,  under  the  direction  of  Messrs. 
D.,  must  be  considered  as  the  agents  of  H.  and  Co.,  and  that,  if  they  had 
originally  any  lien  on  the  cargo,  they  had,  by  their  conduct,  waived  it. 

Where  there  are  questions  of  law,  raised  by  the  proceedings,  in  the  inferior 
Courts  in  the  colonies,  this  Court  will  favour  an  application  for  leave  to 
appeal,  direct  to  the  Queen  in  Council,  under  the  7  and  8  Vict.,  c.  69,  without 
resorting  to  the  intermediate  Court  of  Appeal  in  the  Colony  [5  Moo.  P.C.  370]. 

This  was  an  action  of  assumpsit  Ijrouglit  by  the  Appellants,  who  carried  on 
business  as  merchants  at  Harbour  Grace,  in  Newfoundland,  under  the  firm  of  [358] 
Ridley,  Harrison  and  Co. ;  and  at  Liverpool,  under  the  firm  of  Harrison,  Ridley  and 
Harrison,  against  the  Respondents,  Messrs.  Scott  and  Leaycraft,  who  were  merchants 
and  commission-agents  at  Kingston,  in  Jamaica.  The  declaration  contained  counts, 
against  the  Defendants,  for  not  accounting  for  the  proceeds  of  a  cargo  consigned  to 
them,  on  behalf  of  the  Plaintiffs,  and  also  for  money  had  and  received.  The  De- 
fendants pleaded  the  general  issue.  Tlie  Plaintiff's,  bj^  their  action,  sought  to 
recover  the  sum  'of  £677  15s.  8d.,  with  interest  arising  from  the  sale,  being  the 
net  proceeds  of  a  cargo  of  fish,  sold  by  the  Defendants,  after  deducting  the  sum 
of  £753  8s.  lid.,  the  Defendants'  charges,  from  the  gross  amount  of  such  sale. 

On  the  24th  of  April  1841,  Messrs.  Plummer,  William,  and  Robert  Dewar,  mer- 
chants, carrying  on  business  at  Montego  Bay,  in  Jamaica,  chartered  a  vessel,  called 
tlie  William  Wright,  from  Mr.  George  Cragg,  for  a  voyage  from  Jamaica  to  Cuba, 
and  thence  to  Hamburgh,  from  wliicli  place,  having  discharged  her  cargo,  she  was 

*  Present:  Lord  Langdale,  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pomberton  Leigh. 
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to  proceed  to  Newfouiidliuid.  By  the  terms  of  the  charter-party,  the  vessel,  on  her 
arrival  at  Newfouiid-[359]-land,  was  to  receive  a  full  and  complete  load,  as  was 
there  customary,  and,  l)eing  so  laden,  was  to  proceed  to  Kingston  ;  and  Messrs.  Dewar 
were  to  have  the  privilege  of  landing  part,  or  all,  of  the  cargo  there,  or  at  another 
port  in  the  island,  and  so  end  the  voyage ;  and  Cragg  was  to  be  entitled  to  receive 
freight  as  follows: — On  the  true  delivery  of  the  cargo  in  Hamliurgh,  and  on  the 
delivery  of  the  cargo  in  Jamaica,  £.'550,  less  disT>ursoment8,  etc.,  in  Cul)a  and  New- 
fouudliuid.  Messrs.  Dowar,  on  tlie  1-ltli  of  Juh%  in  the  same  year,  wrote  to  the 
Appellants,  at  Newfoundland,  a  letter,  advising  them  of  the  departure  of  the  William 
Wiiylit  from  Cuba,  and  of  her  destination  to  Newfoundland,  and  requesting  tliat 
they  would  load  her  with  a  cargo  of  fisli  for  Kingston,  consigning  it  to  the  Re- 
spondents, where  the  cargo  would  be  sold,  if  that  market  were  better  than  the  one 
at  Montego  Bay;  and  they  added,  "  for  this  cargo  we  shall  make  you  a  remittance 
l)y  a  shipment,  j)rovided  we  get  the  vessel;  failing  which,  we  shall  I'cmit  your 
Liverpool  house." 

The  William  Wright  arrived  at  Newfoundland  in  November  1841,  and,  having 
been  loaded  with  the  required  cargo,  she  sailed  for  Jamaica ;  the  Appellants  advised 
Messrs.  Dewar,  and  also  the  Respondents,  of  the  shipment.  In  their  letter  to  the 
former,  bearing  date  the  25th  of  November  1841,  they  stated,  "According  to  your 
instructions,  we  have  forwarded,  by  this  opportunity,  the  bill  of  lading  and  invoice 
of  this  shipment,  amounting  to  £1942  17s.  Id.  Newfoundland  currency;  rate  of 
exchange  in  London  at  60  days,  15c.,  to  Messrs.  Scott  and  Leaycratt,  of  Jamaica,  to 
whom  we  presume  you  have  given  the  necessary  instructions."  Their  letter  to  the 
Respondents  bore  date  the  previous  [360]  day,  and  in  it  they  said,  "  Our  respected 
friends,  Messrs.  W.  and  R.  Dewar,  of  Jamaica,  under  date  of  the  14tli  July  last, 
directed  us  to  consign  to  you  the  cargo  of  the  William,  Wriglit,  loaded  by  ourselves, 
consisting  of  dry  cod-fish,  in  casks  and  boxes,  and  twenty  tierces  of  salmon  ;  herewith 
we  beg  to  hand  you  invoice  and  bill  of  lading  of  the  same  amount,  £1942  17s.  2d., 
and  have  no  doubt  they  wrll  have  given  you  the  necessary  instructions  for  the  sale 
and  remittance;  you  will  find  the  quality  of  the  fish,  on  inspection,  to  be  exceedingly 
good  ;  and,  we  doubt  not,  will  give  satisfaction." 

The  Respondents  had  been,  for  some  time  pa.st,  in  the  habit  of  making  advances 
for  Messrs.  Dewar ;  to  secure  which,  the  latter  were  accustomed  to  cause  their  cargoes 
to  be  consigned  to  the  house  of  the  Respondents,  at  Kingston,  for  sale.  In  the  month 
of  Septeml>er  1841,  Messrs.  Dewar  owed  the  Respondents  a  balance  of  between 
two  and  three  thousand  pounds;  and,  wishing  to  obtain  from  them  a  further 
advance,  it  was  agreed  that  Messrs.  Dewar  should  give  acceptances  and  pay  a  sum 
of  £1000,  and  that  the  Respondents  should  be  at  liberty  to  sell  the  cargo  of  the 
William  Wrii/lit,  when  she  arrived  at  Kingston,  on  their  account,  giving  them  credit 
for  the  proceeds  of  sale,  after  deducting  the  balance  due  from  them  to  the 
Respondents. 

Plunimer  Dewar  wrote,  on  the  6th  of  December  1841,  to  Scott,  one  of  the  Re- 
spondents, a  letter,  which  contained  the  following  passage: — "Cragg  wants  his 
vessel,  the  William  Wright,  to  go  to  Norfolk,  and  wishes  you  to  load  her  with  him 
on  joint^account ;  he  desired  me  to  ask  you  ;  that  vessel  is  now  over-due,  [361]  and, 
on  her  arrival,  you  must  do  the  best  with  her  for  us.  You  can  open  our  letters  and 
sell  any  part  of  our  cargo  with  you.  Pay  the  port  charges  on  account  of  Mr.  Cragg, 
which  will  secure  the  freight  to  you,  provided  the  said  cargo  does  not  come  to  us." 

The  William  Wright  arrived  at  Kingston  on  the  25th  of  December  1841,  when 
the  Respondents,  by  letter  of  that  date,  addressed  to  Messrs.  Dewar,  advised  them  of 
the  vessel's  arrival.  The  Respondents  receive  the  bill  of  lading  and  invoice,  and 
took  possession  of  the  cargo;  but,  prior  to  the  vessel's  arrival,  and  on  the  10th  of 
December  1841,  Messrs.  Dewar  had  become  insolvent,  and  stopped  business,  and  had 
sent  round  circulars  to  their  creditors,  informing  them  of  that  fact.  At  the  time 
of  the  insolvency,  they  were  indebted  to  the  Respondents  in  the  amount  of  b  tween 
£2000  and  £.3000.  In  a  conversation  with  the  Respondent  Scott,  a  day  or  two 
after  the  arrival  of  the  vessel,  Plummer  Dewar  said,  that  it  appeared,  from  the 
books  of  the  firm  of  Dewar  and  Co.,  that  they  were  barely  able  to  meet  their  engage- 
ments, and  expressed  a  wish  that  the  Respondents  would  sell  the  cargo  of  the 
William   Wright,   and   remit  the   proceeds  to  the  Appellants.     No   arrangement  of 
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any  kind  was  however  come  to,  ard,  on  the  4th  of  January  1841,  Messrs.  Dewar  wrote 
the  following  letter  to  the  Respondents  :  — 

"  Dear  Sirs, — You  have  enclosed,  a  letter  for  Ridley,  Harrison  and  Co.,  which 
please  forward;  we  find  that  we  shall  owe  these  gentlemen  a  balance,  and,  there- 
fore, in  our  present  situation,  do  not  think  ourselves  warranted  in  receiving  the 
William  Wright's  cargo.  You  will,  therefore,  please  sell  the  same,  and  render  us 
sales,  remitting  the  proceeds,  after  deducting  freight,  etc.,  to  Harrison,  Ridley  and 
Co.,  Liverpool." 

[362]  The  enclosed  letter  was  as  follows:  — 

"  Montego  Bay,  4th  January  1842. 

"Dear  Sirs, — We  have  your  favour  by  the  William  Wright,  which  arrived  at 
Kingston,  after  rather  a  long  voyage.  We  have  handed  the  cargo  to  our  mutual 
friends,  Messrs.  Scott  and  Leaycraft,  to  sell  on  your  account,  and  remit  the  pro- 
ceeds, as  early  as  possible,  to  your  Liverpool  house,  as,  from  many  heavy  losses,  by 
shipments  and  bad  debts  made  here,  we  have  been  compelled  to  suspend  our  opera- 
tions, but  trust  soon  to  be  able  to  commence  again;  should  this,  however,  not  be 
the  case,  you  may  rest  assured  the  best  shall  be  done  for  your  interest.  In  the  pre- 
sent state  of  our  affairs,  we  leave  you  to  do  the  best  for  us  concerning  the  Fanny's 
freight,  and  remain,  yours  truly,  W.  and  R.  Dewar  and  Co." 

To  this  letter,  the  Respondents  returned  the  following  answer:  — 

"  Kingston,  8th  January  1842. 

"  Dear  Sirs, — We  are  in  receipt  of  your  favour  of  the  4th  inst.,  with  the  en- 
closures alluded  to,  and  which  will  be  duly  attended  to." 

The  Respondents  also  addressed  the  following  letters  to  the  Appellants:  — 

"  Per  Gliford,  Kingston,  Jamaica,  22nd  Jan.  1842. 

"  Gentlemen, — On  the  27th  ult.  we  received,  per  brig  William  Wright,  yoar 
favours  of  the  24th  and  25th  of  November ;  we  regret  to  say  that  vessel  arrived  to 
a  miserable  market,  but  landed  her  cargo  in  good  order.  Having  now  received  the 
amount  of  bottomry  bond,  we  shall  remit  it,  as  you  direct,  to  your  friends  in  Liver- 
pool. We  have  only  time,  by  this  conveyance,  to  refer  to  the  annexed  review  of 
our  market,  which  will  show  you  its  deplorable  state  for  your  exports." 

[363]  "  Per  Pea?-l,  Kingston,  Jamaica,  12th  Feb.  1842. 

"  Gentlemen, — ^We  hand  you  herein  duplicate  of  what  we  addressed  to  you  on  the 
22nd  ult.,  and  annexed  account  current,  showing  our  having  remitted  to  your  Liver- 
pool friends  £145  3s.  currency,  on  account  of  your  bottomry  claim  on  the  brig 
William,  Wright.  We  beg  reference  to  the  accompanying  review  of  this  date,  as 
correctly  representing  the  state  of  our  market,  and  from  which  you  will  see  how  very 
low  our  25rices  rule  for  your  exports,  and  we  see  little  prospect  of  improvement 
soon,  as  several  cargoes  are  now  due  from  Halifax." 

Messrs.  Dewar,  on  the  17th  of  February  1842,  delivered  up  their  assets,  for  the 
benefit  of  their  creditors,  and  provisional  assignees  of  the  estate  and  effects  were 
appointed,  but  the  cargo  of  the  William  Wright  was  not  included  therein. 

The  Re.spondents  sold  the  cargo  of  the  Willi<nn  Wright  for  the  sum  of  £14.31 
4s.  7d.  The  costs  and  charges  of  the  sale  amounted  to  £753  8s.  lid.,  leaving  £677 
15s.  8d.  as  the  net  proceeds. 

On  the  15th  of  September  1842,  the  Appellants'  firm  at  Liverpool  wrote  to  the 
Respondents  as  follows  :  — 

"  Gentlemen, — The  cargo  of  the  William  Wright  having  been  placed  in  your 
hands  by  Messrs.  Dewar  and  Co.,  for  sale,  on  our  account,  the  proceeds  to  be  remitted, 
we  have  been  long  waiting  advices  respecting  it.  On  receipt  we  will  thank  you 
to  hand  us  account  sales  (for  we  presume  the  cargo  must  have  been  quitted)  and 
remit  the  amount  in  good  bills.  We  shall  feel  obliged  by  your  advising  us,  the 
state  of  your  market  for  fish,  and  the  most  probable  assortment  calculated  to  make 
the  best  return." 
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[364]  To  this  letter  the  Respondents  returned  the  following  answer:  — 

"  Kinsston,  Jamaica,  2nd  November  1842. 

"Gentlemen, — We  are  in  receipt  of  your  favour  of  the  15th  of  September,  in 
reply  to  which  we  beg  to  state  that,  having  been  directed  by  Messrs.  Dewar  and  Co. 
to  receive  and  sell  the  cargo  of  the  WiUium  Wright,  on  their  account,  prior  to  her 
arrival,  which  was  confirmed  by  letter  of  your  Newfoundland  firm,  accompanying 
the  cargo,  and,  on  effecting  sales,  wc  accordingly  placed  net  proceeds  to  their 
account.     The  annexed  review  will  fully  inform  you  of  the  state  of  our  market,  etc." 

The  Appellants  applied  again  to  the  Respondents,  for  the  proceeds  of  the  sale, 
and,  as  the  Respondents  refused  to  pay  over  the  money  to  them,  they  commenced 
an  action  of  a.ssumpsit  against  them,  in  the  Supreme  Court  of  Judicature  in  Jamaica. 
The  declaration  contained  three  counts;  the  first  was,  for  not  accounting  for  the 
proceeds  of  the  cargo  consigned  to  them  on  behalf  of  the  Plaintiffs.  The  second 
and  third  were  for  money  had  and  received,  by  the  Defendants,  to  the  use  of  the 
Plaintift's.     The  Defendants  pleaded  the  general  issue  to  the  whole  declaration. 

The  cause  was  tried  at  the  Nisi  I'rius  sittings  of  the  Surrey  Assize  Court,  in 
Jamaica,  in  April  1843,  before  Mr.  Justice  McDougall,  and  the  jury  found  a  verdict 
for  the  Plaintiffs,  contrary  to  the  opinion  and  direction  of  the  learned  Judge.  A 
new  trial  was  afterwards  granted  by  the  Supreme  Court,  and  the  cause  was  again 
tried  before  Mr.  Justice  M'Dougall. 

The  evidence  given  upon  the  second  trial,  consisted  of  the  letters  from  Messrs. 
Scott  and  Leaycraft,  to  [365]  Messrs.  Dewar,  dated  the  25th  December  1841  ;  the 
letter  from  Messrs.  Dewar  and  Co.  to  Appellants,  of  the  4th  of  January  1842  ;  the 
letters  of  the  same  date  from  Messrs.  Dewar  to  the  Appellants ;  the  letters  from 
Messrs.  Scott  and  Leaycraft  to  Messrs.  W.  and  R.  Dewar,  bearing  date,  respectively, 
the  8th  and  22nd  of  January  1842,  and  the  12th  of  February  1842;  the  letter  from 
the  Appellants  to  Messrs.  Scott  and  Leaycraft,  dated  the  15th  of  September  1842; 
and  the  letter  from  Messrs.  Scott  and  Leaycraft  to  the  Appellants,  dated  the  2nd 
November.     The  charter-party,  and  bill  of  lading,  was  also  given  in  evidence. 

Plummer  Dewar  wa.s  examined  as  a  witness,  on  the  part  of  the  Plaintiffs:  he 
deposed  as  follows:  "We  ordered  a  cargo  from  the  Plaintiffs.  The  cargo  arrived 
in  the  WiUiitm  Wright,  about  the  26th  of  December  1841.  Leaycraft,  our  agent  at 
the  time,  told  me  of  the  arrival  of  the  cargo."  On  the  arrival  of  the  cargo  being 
mentioned,  the  witness  could  not  recollect  what  he  said  at  that  particular  time  in 
reply,  but  he  recollected  stating,  on  or  about  the  28th  of  Decemljer,  to  Leaycraft, 
"  that  on  account  of  our  having  sent  round  circulars,  dated  the  10th  of  December, 
when  it  appeared  by  our  books,  that  we  were  barely  able  to  meet  our  engagements, 
but  rather  considered  ourselves  in  insolvent  circumstances,  that  he  could  not  think 
of  receiving  the  William  Wright's  cargo,  but  wished  Scott  and  Leaycraft  to  sell 
the  same,  and  remit  the  proceeds  to  Messrs.  Ridley,  Harrison  and  Co.,  at  Liverpool, 
and  that  he  would  write  him  when  he  got  down  to  Montego  Bay :  he  could  not 
recollect  what  Leaycraft  said  in  reply,  but  he  did  not  object."  Upon  his  cross- 
examination  he  said  "that  he  had  a  conversation  in  September  1841,  in  company 
with  his  brother  Robert  Dewar,  with  [366]  Scott,  respecting  the  William  Wright's 
cargo.  At  that  time  Messrs.  Dewar  owed  Scott  and  Leaycraft  a  balance  of  £2000 
or  £3000.  About  that  time  we  got  further  cash  advances  from  Scott  and  Leay- 
craft. The  advances  of  Scott  and  Leaycraft  to  us,  generall}',  were  to  be  provided 
for  by  consignments  of  island  produce,  cash  and  bills,  and  sometimes  by  foreign 
cargoes  and  parts  of  cargoes  consigned  to  Kingston,  to  them,  for  sale.  On  account 
of  the  large  advances,  and  for  the  further  advance  to  be  made  by  Scott  and  Leay- 
craft, to  be  remitted  to  Cuba,  and  then  considering  ourselves  perfectly  solvent,  we 
told  Scott,  that,  as  the  William  Wright's  cargo  was  to  call  at  Kingston,  he  could  sell 
the  cargo  on  our  account,  and  give  us  credit  for  it.  The  proceeds  of  that  cargo 
wore  to  be  taken  by  Scott  and  Leaycraft,  as  a  payment.  The  arrangement  of  giving 
the  William  Wright's  cargo  was  clearly  understood  between  us  and  Scott.  W'hen 
he  saw  Leaycraft  in  Kingston,  in  December  1841,  Leaycraft  had  received  the  bill 
of  lading  and  invoice  for  the  William  Wright's  cargo."  On  his  re-examination  he 
said,  "  At  the  time  of  the  conversation  with  Scott,  at  Montego  Bay,  we  exijected  the 
William  W right.     Between  that  conversation  and  the  arrival  of  the  William  Wright, 
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we  made  them  payments  of  upwards  of  £1000.  No  payment  was  made  specifically 
on  account  of  the  advances  for  Cuba,  to  the  best  of  his  recollection:  when  the  con- 
versation took  place  in  .September,  nothing  was  reduced  to  writing,  ^o  speciho 
advance  was  made  by  Scott  and  Leaycraft  to  us,  on  the  pledge  of  the  lUlltam 
Wright's  cargo;  but  Scott  and  Leaycraft  had  advanced,  or  were  going  to  advance, 
us  cash,  and  we  promised  them  the  William  Wrujht's  cargo.  I  will  explain  under 
what  circumstances  the  Willin7n  Wrujhf,  [367]  cargo  was  promised  to  Scott,  m  the 
conversation  referred  to.  There  was  a  large  balance  due  to  Scott  and  Leaycraft,  and, 
having  certain  produce  in  Cuba  to  ship,  which  required  means  to  pay  duties,  etc. 
over  there,  we  asked  Scott  to  advance  certain  sums  over  to  Cuba  ;  those  sums,  and 
the  balance  already  stated,  we  proposed  to  pay,  by  £1000,  the  William  Wright's 
cargo,  and  some  small  acceptances,  that  would  still  leave  a  balance  due.  No  agree- 
ment was  reduced  to  writing.  Did  not  recollect  that  Leaycraft  said  anything 
about  the  pledge  of  the  WHlinm  Wright,  in  our  conversation  at  Kingston,  in 
December  1841."  i    i      • 

Upon  this  evidence,  the  learned  Judge  gave  his  opinion,  and  directed  the  jury 
as  follows:—"  First,  that,  although  Messrs.  W.  and  R.  Dewar  and  Co.  did  repudiate 
the  contract,  so  made  to  them  by  the  Plaintiffs,  as  aforesaid,  yet  there  was  no  assent, 
on  the  part  of  the  Plaintiffs,  to  such  repudiation,  until  they  wrote  the  letter  bearing 
date  the  15th  day  of  September  1842,  and  that,  notwithstanding  the  said  repudia- 
tion, the  property  in  the  said  goods  and  merchandize,  or  in  the  proceeds  thereof, 
remained  in  Messrs.  W.  and  R.  Dewar,  until,  and  at  the  time  of  their  insolvency, 
and  passed  to  the  provisional  assignees  of  the  estate  and  effects  of  Messrs.  W.  and  R. 
Dewar,  upon  the  appointment  of  such  assignees.  Secondly,  that,  immediately  on 
the  arrival  of  the  said  vessel  at  Kingston,  her  port  of  destination,  and  on  receipt  of 
the  said  liill  of  lading  and  invoice  of  the  said  cargo,  by  the  said  Defendants,  a  lien 
attached  on  the  said  cargo,  in  favour  of  the  said  Defendants,  in  respect  of  the  debt 
due  from  the  said  Messrs.  W.  and  R.  Dewar  and  Co.  to  the  said  Defendants,  under 
the  contract  of  September  1841,  and  justified  the  said  Defendants  in  refusing  to 
account  to  the  [368]  Plaintiffs,  for  the  said  cargo,  or  the  proceeds  thereof.  Thirdly, 
that  the  said  Messrs.  W.  and  R.  Dewar  and  Co.  exercised  an  act  of  ownership  over 
the  said  cargo,  by  directing  the  said  Defendants  to  take  the  same,  and  sell  it  for  the 
Plaintiffs,  and  directing  the  balance  of  what  was  due  on  the  charter-party  to  be  paid 
to  Cragg.  Fourthly,  that  by  the  said  charter-party,  the  said  vessel,  called  the 
Williavi  Wright,  became  the  private  vessel  of  the  charterers,  that  is  to  say,  of  the 
said  Messrs.  W.  and  R.  Dewar  and  Co.,  and  that  the  shipment  of  the  said  cargo  on 
board  of  the  said  vessel,  by  the  Plaintiffs,  was  an  absolute  and  complete  delivery  of 
the  said  cargo  into  the  possession  of  the  said  charterers." 

To  each  of  these  directions,  the  Counsel  for  the  Appellants  objected;  and  ex- 
cepted. First,  that  the  property  in  the  said  goods  and  merchandize,  or  the  pro- 
ceeds thereof,  did  not  remain  in  the  said  Messrs.  W.  and  R.  Dewar  and  Co.,  until 
and  at  the  time  of  their  insolvency,  and  did  not  pass  to  the  provisional  assignee  of 
their  estate  and  effects.  Secondly,  that  a  lien  did  not  attach  to  the  said  cargo,  in 
respect  to  any  debt  from  the  said  Messrs  W.  and  R.  Dewar  and  Co.,  in  favour  of 
the  Defendants  immediately  on  that  arrival  and  that  receipt,  and  that  there  was 
evidence  from  the  correspondence,  and  other  matters  given  in  evidence  for  the  jury, 
that  such  supposed  lien  would  not  justify  the  Defendants  refusing  to  account  to  the 
Plaintiff's.  Thirdly,  that  tlie  said  Messrs.  W.  and  R.  Dewar  and  Co.  had  not  exercised 
an  act  of  ownership  in  so  directing  as  aforesaid.  Fourthly,  that  the  said  vessel  did 
not  become,  by  virtue  of  the  said  charter-party,  the  private  vessel  of  the  said 
charterers,  and  also  that  the  shipment  of  the  said  cargo  on  board  the  said  vessel  was 
not  such  a  delivery  as  prevented  the  said  Messrs.  Dewar  and  Co.  from  after-[369]- 
wards  repudiating  the  contract,  or  rendering  such  repudiation  inoperative:  and 
the  Counsel  for  the  Plaintiff's  reijuired  the  Judge  to  direct  and  give  his  opinion  to 
the  jury,  that,  if  the  jury  should  be  of  opinion  that  the  said  Defendants  had  ex- 
iressly  agreed  with  the  Plaintiffs,  with  the  assent  of  Messrs.  Dewar,  to  account  to 
Plaintiff's  for  the  proceeds  of  the  sale,  tlie  Plaintiffs  were  entitled  to  have  the  verdict 
on  the  issue  found  for  them.  And,  further,  that  if  there  were  no  express  agreement 
on  the  Defendants'  part  with  tlic  Plaintiff's,  to  account  to  the  Plaintiff's,  yet  if  the 
jury  should  be  of  opinion  that  tlie  Plaintiff's  assented  to  and  adojited  the  repudia- 
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tioii  of  the  said  cargo,  by  the  said  W.  and  R.  Dewar  and  Co.,  with  the  knowledge  of 
the  Defendiiuts,  tlie  Phxintiffs  were  entitled  to  a  verdict. 

The  Judge  refused  so  to  direct  the  jury,  and  told  them,  that  the  only  evidence 
of  agency  between  the  Plaintiffs  and  the  Defendants,  was  the  letter  of  Dewar  and  Co. 
to  the  latter,  dated  the  -Jth  of  January  1842,  enclosing  their  letter  to  the  Plaintiffs, 
of  the  same  date,  and  the  disingenuousness  of  the  answer  thereto  of  the  Defendant 
Leaycraft,  to  the  said  Messrs.  W.  and  R.  Dewar,  of  the  date  of  the  8th  January  1842. 

To  this  summing  up,  and  the  above  directions,  the  Counsel  of  the  Defendants 
tendered  a  Bill  of  Exceptions,  containing  the  ex'ceptions  before  set  forth.  The  jury 
found  a  verdict  for  the  Defendants. 

The  Appellants  tiien  presented  a  petition  to  Her  Majesty  in  Council,  praying 
that  tlie  Hill  of  Exceptions,  wlien  sealed  by  the  Judge  who  tried  the  cause,  might  be 
referred  to  the  Judicial  Committee  of  the  Privy  Council,  and  be  heard  and  dis- 
posed of  by  them,  without  the  intermediate  appeal  to  the  Court  of  Appeal,  in  Jamaica. 

[370]  Mr.  Cowling  (13th  June  1845  *),  in  support  of  the  petition,  cited  Re  Bnr- 
nett  (4  Moore's  P.C.  Cases,  453),  and  the  7th  and  8th  Vict,  c.  69. 

Lord  Brougham. — Are  any  points  of  law  raised  by  the  Bill  of  Exceptions?  — 
[Yes,  very  important  questions  are  raised.] — If  .so,  then  leave  will  be  granted,  as  it 
was  clearly  the  meaning  of  the  Legislature,  in  passing  the  7th  and  8th  Vict.,  c.  69, 
to  favour  appeals  of  this  nature.     Leave  granted  on  giving  security. 

By  an  Order  in  Council,  dated  the  30th  of  June  1845,  it  was  ordered,  that  the 
Appellants  should  be  permitted  to  enter  and  prosecute  their  appeal,  or  Bill  of  Ex- 
ceptions (when  sealed),  to  the  charge  and  oiiinion  of  Mr.  Ju.stice  McDougall,  before 
Her  M:ijesty  in  Council,  without  the  intermediate  appeal,  to  the  Court  of  Appeal, 
in  Jamaica. 

The  Bill  of  Exceptions,  having  Iseen  signed  and  sealed  by  the  Judge,  who  tried 
the  cause,  was  referred  to  the  Judicial  Connnittee,  in  the  ordinary  way,  and  the 
aj*peal  now  came  on  for  hearing. 

Mr.  Cowling,  and  Mr.  M.  Smith,  for  the  Appellants. — The  fourth  exception  clearly 
shows  a  misdirection  on  the  part  of  the  learned  Judge.  By  the  terms  of  the  charter- 
party,  it  appears,  that  Cragg,  the  owner  of  the  vessel,  [371]  contracted  to  receivi' 
the  goods  and  to  deliver  them :  from  these  terms,  it  is  clear  that  the  captain  and 
crew  were  really  the  servants  of  the  owner.  The  sliipment  of  the  goods,  therefore, 
did  not  operate  as  a  complete  delivery,  and  the  shipper  could  .stop  the  goods.  Bolit- 
lingk  V.  Inglis  (3  East,  380).  ,  Abbott  "  On  Shipping,"  p.  458  (6th  Edit.).  The 
consignees  had,  therefore,  power  to  repudiate  the  cargo.  In  Atkin  v.  Bnnrick  (1 
Strange,  165),  the  goods  actually  came  into  the  hands  of  the  consignees,  but  their 
afi'airs  being  in  a  declining  condition,  they  sent  them  to  a  third  party,  for  the  con- 
signor, and  the  Court  held,  in  an  action  of  trover,  by  the  assignees  of  the  consignee, 
against  the  consignor,  that  the  property  was  in  the  consignor.  The  principle  of 
this  decision  has  been  recognised  and  acted  upon,  by  Lord  Kenyon,  in  Scilte  v.  Field 
(5  Term  Rep.  '211V  and  by  Lord  Abinger,  in  Sadler  v.  Beh/ier  (2  Moody  and  Rob. 
487).  The  Judge's  direction,  as  a  proposition  of  law,  that  the  trnnsituit  was  com- 
plete ujjon  the  shijinient,  was  wrong.  It  is  clear  that  the  consignee  repudiated  the 
cargo,  and  that  repudiation  had  the  effect  of  re-investing  it  in  the  consignor.  TJie 
Judge  said  that  there  was  no  evidence  of  the  assent  of  the  consignors,  until  eight 
months  after  the  repudiation.  No  assent  by  the  consignors  was  required,  for  it  is 
a  settled  principle,  that,  where  an  act  is  done  manifestly  for  the  benefit  of  a  party, 
and  notice  of  that  act  is  given  to  that  party,  and  he  does  not  dissent,  his  assent  will 
lie  presumed.  James  v.  Griffin  (2  Moe.  and  Wei.  623).  Atkin  v.  Barwirk  (1  Strange, 
165).  Story  "  On  Agency,"  p.  216.  The  third  exception  is  also  a  misdirection  of 
the  Judge.  The  letter  of  Messrs.  Dewar,  of  [372]  the  4th  of  January,  and  the  evi- 
dence of  P.  Dewar,  show  a  repudiation  by  the  consignees.  Can  it  be  contended  that, 
this  being  a  perishable  cargo,  a  direction  by  the  consignees  to  the  Respondents,  to 
sell  for  the  consignors,  was  an  act  of  owner.ship?  In  Atkin.'  v.  Barwirk  [1  Stra. 
165],  and  James  v.  Griffin  [2  M.  and  W.  623],  there  was  no  conmiunication  with  the 
consignor,  yet  the  sending  of  the  goods  to  a  third  party  was  held  to  have  been  an 

♦Present:  The  Lord  President  (Lord  'Wiiarncliffe),  Lord  Brougham,  the  Right 
Hon.  Vice-Cliancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 
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act  done  for  the  consignor.  The  second  exception  also  shows  a  misdirection.  The 
Judtre  directed  the  jury,  that  inmiediately  the  vessel  arrived  at  her  destination, 
and'^the  bill  of  lading  was  delivered  to  the  Defendants,  a  lien  attached  on  the  cargo 
in  favour  of  the  Defendants  in  respect  of  Messrs.  Dewar's  debt  due  to  them.  We 
submit  that  no  such  lien  attached.  The  conversations  and  letters  had  no  greater 
effect  to  create  a  lien  upon  this  cargo,  than  any  other  cargo  belonging  to  Messrs. 
Dewar;  to  sell  which  they  were  agents.  Even  if  a  lien  was  created,  it  must  be 
subject  to  the  right  of  the  consignors.  It  was  a  question  which  ought  to  have  been 
left  to  the  jury,  to  say  what  was  the  effect  of  these  conversations  and  the  letters  ; 
but  supposing  a  lien  was  created,  then  arises  the  question,  did  the  Respondents 
receive  the  cargo  by  virtue  of  their  lien,  or  did  not  their  acts  amount  to  a  waiver 
of  their  lien?  The  Eespondents,  in  their  letter  of  the  8th  of  January  1842,  in  answer 
to  Messrs.  Dewar's,  in  effect,  agree  to  sell  the  cargo  for  the  Appellants.  If  they 
intended  to  have  claimed  a  lien,  they  ought  to  have  done  so  on  Messrs.  Dewar  direct- 
ing them  to  sell  for  the  Appellants.  Did  they  act  as  if  they  had  a  lien?  No.  They 
a.ssented  to  Messrs.  Dewar's  directions  to  sell.  The  first  exception  assumes  a  re- 
pudiation by  Messrs.  Dewar;  but  the  Judge  told  the  jury  that  there  was  no  assent 
by  the  [373]  Appellants.  Such  assent  ought  to  have  been  presumed,  as  it  was 
manifestly  for  the  benefit  of  the  consignor.  Atkin  v.  Barwirk  [1  Stra.  165],  Suite 
V.  Field  [5  T.R.  211],  and  Jnines  v.  Griffin  [2  M.  and  'W.  623].  But  there  was  suffi- 
cient evidence  of  assent,  even  if  such  was  requisite,  and  the  observations  of  the 
Judge  were  misdirections  in  law,  as  well  as  fact. 

Mr.  Watson,  Q.C.,  and  Mr.  Forsyth,  for  the  Respondents. — In  all  the  material 
parts  of  the  Judge's  summing  up,  he  was  right  in  law.  In  order  to  make  a  Bill 
of  Exceptions  valid,  so  as  to  induce  the  Court  to  grant  a  venire  de  novo,  the  direc- 
tion must  be  clearly  bad  in  law,  and  the  misdirection  must  have  been  upon  a  material 
issue,  and  not  upon  something  collateral.  In  the  first  place,  this  action  was  an  action 
of  assumpsit,  and  the  declaration  contained  three  counts,  the  first,  for  not  account- 
ing for  the  proceeds  of  a  cargo,  consigned  by  the  Appellants  to  the  Respondents, 
and  the  second  and  third  for  money  had  and  received.  The  Respondents  pleaded 
the  general  issue,  to  the  whole  of  the  declaration.  To  prove  the  first  count,  the 
Appellants  must  have  established  a  contract,  creating  the  relationship  of  principal 
and  agent,  between  them  and  the  Respondents.  Where  is  there  proof  of  such  a 
contract?  The  other  counts,  it  is  impossible  to  sustain,  unless  there  is  privity 
between  the  Appellants  and  Respondents,  established  in  the  first  instance.  Williams 
V.  Everett  (U  East.  581).  Stephens  v.  Badcock  (3  B.  and  Ad.  354).  Wedlake  v. 
Hurley  (1  Crom.  and  Jer.  83).  Bamford  v.  S/iuttle worth  (11  Ad.  and  El.  926). 
Anything  in  the  Judge's  summing  up,  not  relating  to  [374]  one  or  other  of  these 
issues,  was  wholly  immateriaL  As  to  the  fourth  exception  :  When  the  goods  were 
shipped,  by  order  of  Messrs.  Dewar,  the  property  became  vested  in  them;  then  did 
that  which  took  place,  before  the  cargo  arrived  in  Jamaica,  divest  the  property  out 
of  Messrs.  Dewar?  The  Respondents  were  the  factors  of  Messrs.  Dewar,  who  were 
largely  indebted  to  them  for  advances:  the  moment,  therefore,  the  Respondents 
received  goods  belonging  to  them,  their  lien  existed.  Hudson  v.  Granger  (5  B.  and 
Aid.  27).  Here  was  a  specific  appropriation  of  this  cargo  in  payment  of  their  debt, 
and  the  moment  the  bill  of  lading  came  into  the  Respondents'  hands,  their  right  of 
lien  arose.  The  transfer  to  their  dominion  was  a  conversion.  The  right  to  stop 
in  transitu,  is  gone,  if  the  consignee  assign  the  bill  of  lading  to  a  third  person,  and 
the  right  of  the  consignor,  against  the  assignee,  is  divested.  Lickbarrow  v.  Mason 
(2  Term  Reps.  63).  The  bill  of  lading  having  come  into  the  Respondents'  hands, 
how  could  anything  afterwards  be  done  by  Messrs.  Dewar,  to  divest  the  Respondents' 
right  of  lien?  It  is  said  by  the  Appellants,  that  the  letter  of  the  4th  of  January, 
made  the  Respondents  the  factors  of  the  Appellants:  this  however  is  not  .so;  the 
Resjjondents,  in  their  answer,  of  the  2nd  of  November,  1842,  to  the  letter  of  the 
Appellants,  of  the  15th  of  September,  in  the  same  year,  treated  the  cargo  as  belong- 
ing to  Messrs.  Dewar,  and  claimed  their  lien  on  the  proceeds.  It  is  also  urged,  that 
the  assent  of  the  Appellants  to  the  repudiation  of  the  cargo,  and  the  arrangement, 
proposed  by  Messrs.  Dewar,  must  bo  presumed,  because  it  was  for  tlieir  benefit.  The 
Court  will  only  presume  as.sent  in  tlie  case  of  infants.  Suppose  the  Appellants  had 
refused  to  accede  to  Messrs.  Dewar's  repudiation,  they  could  [375]  then  have  brought 
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an  action  of  assumpsit  against  them,  for  not  accepting  the  cargo.  I'h  ill  putts  v. 
Evans  (5  Mee.  and  Will.  -175).  The  Appellants  took  months  before  they  even  signified 
any  interest  in  the  cargo,  and  even  then,  they  did  not,  in  express  terms,  assent  to 
the  repudiation  by  Messrs.  Uowar.  No  reliance  can  be  placed  on  the  case  of  Atkui 
V.  Barwick.  Lord  Kenyon,  in  Neate  v.  Ball  (2  East.  125),  questions  its  authority. 
Two  things  must  concur  to  terminate  a  contract:  repudiation  by  the  vendor,  and 
assent  thereto  by  the  vendee.  Smith  v.  Field  (5  Term  Rep.  402).  Neate  v.  Ball. 
The  case  of  James  v.  Griffin  [2  M.  and  W.  623],  relied  on  by  the  Appellants,  is  not 
entitled  to  much  weight,  as  Lord  Abinger  dissented  from  the  rest  of  the  Court. 
Second  exception:  Messrs.  Dewar  could  not,  by  repudiating  their  contract,  get 
rid  of  the  Respondents'  lien.  The  Respondents  were  not  bound  to  account,  unless 
the  Appellants  proved  a  contract.  Any  observation,  therefore,  of  the  Judge,  on 
the  matter  of  lien,  was  merely  surplusage.  As  to  the  third  exception  :  The  subject 
of  this  exception  was  wholly  immaterial  to  the  issue,  but  the  Judge's  direction  was 
right,  for  Messrs.  Dewar  exercised  an  act  of  ownership  over  the  cargo,  by  giving  it 
in  pledge  to  the  Respondents.  Upon  the  first  exception  :  No  question  arises  here, 
of  the  Appellants'  right  to  stop  the  cargo  in  transitu. — [The  Vice-Chancellor  Knight 
Bruce :  I  cannot  understand  the  Judge's  charge,  except  that  he  meant,  that  there 
could  be  no  stoppage  in  transitu,,  after  the  goods  had  been  shipped.  He  seems  to 
think  that  there  was  a  difference  between  delivery  to  a  common  carrier,  and  a 
delivery  to  a  chartered  ship.] — There  was  a  complete  delivery  upon  the  shipment  of 
the  goods.  Wentworth  v.  Outhwaite  (10  Mee.  and  Wei.  436).  The  only  ques- 
[376]-tion  is,  whether  the  contract  between  the  Appellants  and  Messrs.  Dewar  was 
rescinded,  and  we  submit  that  Messrs.  Dewar  had  no  power  to  rescind  it,  after  they 
had  created  a  lien,  in  favour  of  the  Respondents;  the  authority  they  gave  the  Re- 
spondents to  sell,  being  coupled  with  an  interest,  could  not  be  revoked.  Gaussen  v. 
Morton  (10  Barn,  and  Cr.  731).  It  could  not  be  revoked  by  the  subsequent  counter- 
mand of  the  cargo.  Fisher  v.  Miller  (1  Bing.  150).  The  only  important  part  of 
the  Judge's  charge,  was,  where  he  told  the  jury,  that  the  only  evidence  of  agency  was 
contained  in  the  letters  of  the  4th  and  8th  of  January,  and  we  submit  that  the 
Judge  was  correct.  It  is  precisely  the  case  of  WiJli-ams  v.  Everett  [14  East.  581]. 
All  the  other  letters  are  silent  on  the  subject  of  agency. 

Mr.  Cowling,  in  reply. — The  Appellants  never  lost  their  right  to  stoppage  in 
transitu.  In  Bohtlingk  v.  Inglis  [3  East.  380],  the  bill  of  lading  was  delivered, 
as  in  this  case,  but  the  Court  held  that  the  right  to  stop  in  transitu,  remained. 
Messrs.  Dewar  undertook  to  act  for  the  Appellants,  and  the  law  will  implv  their 
assent. — [Tlie  Vice-Chancellor  Knight  Bruce:  Your  argument  assumes  that  the 
goods,  at  the  time  of  the  sale,  were  the  property  of  the  Appellants.] — Messrs.  Dewar 
having  repudiated  the  goods,  and  desired  a  sale  on  behalf  of  the  consignors,  the  law 
would  imply  their  assent,  and  the  promise  of  the  Respondents  to  account  to  the 
consignors  would  also  be  implied.  Thus,  in  Suite  v.  Field  [5  T.R.  211],  trover  was 
held  to  lie  by  the  consignor  against  the  agent  of  tlie  consignee.  The  Respondents 
contend,  that  there  must  be  actual  privity,  and  relied  upon  Williams  v.  Everett  [14 
East.  581],  and  other  [377]  cases.  None  of  these  cases  apply.  The  circumstances 
of  this  case  are  wholly  different  from  those.  The  Judge  was  wrong  upon  the  ques- 
tion of  agency;  there  was  the  conversation  between  Plummer  Dewar  and  the  Re- 
spondents, which,  coupled  with  the  letters  of  the  Respondents  of  the  22nd  of  January 
and  12th  of  February,  1842,  was  evidence  of  agency. 

The  Vice-Chancellor  Knight  Bruce. — In  this  case,  their  Lordships  have  fully  con- 
sidered the  arguments  on  Iwth  sides.  They  are  of  opinion,  that  it  is  not  material, 
nor  do  they  consider  it  necessary,  to  decide,  whether  the  Appellants  are  ri<'-ht  in 
contending  that  the  Respondents  had  no  right  of  lien  on  the  cargo. — [His  Lordship 
then,  aftei-  reading  the  evidence  of  Mr.  Plummer  Dewar,  the  letters  from  Messrs. 
Dewar  to  Messrs.  Scott  and  Leaycraft  and  to  Messrs.  Ridley,  Harrison  and  Co.,  bear- 
ing date  the  4th  of  January,  1842,  the  letters  from  Messrs.  Scott  and  Leaycraft. 
dated  the  8th  and  22nd  of  January  and  the  12th  of  February,  1842,  proceeded  as 
follows:] — It  appears  to  us,  to  be  the  unavoidable  inference  from  the  letters  of  the 
8th  and  22nd  of  January,  coupled  with  the  evidence  of  Plunnner  Dewar,  that  the 
Respondents  agreed  to  sell  the  cargo,  on  the  Appellants'  account.     The  Respondents 
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sold  the  cargo,  without  even  expressing  any  intention,  on  their  part,  not  to  apply  the 
proceeds  of  the  cargo,  in  conformity  with  the  directions  of  Messrs.  Dewar,  con- 
tained in  the  letter  of  the  4th  of  January.  They  did  not  then  claim  any  lien.  It 
appears  to  their  Lordships,  that,  after  such  conduct,  it  is  impossible  to  allow  them 
now  to  say,  that  they  did  not  sell  the  goods  in  conformity  with  the  directions  of 
Messrs.  Dewar.  [378]  Their  Lordships  are,  therefore,  of  opinion,  that  it  becomes 
unnecessary  to  decide,  whether,  by  lien  or  otherwise,  the  Respondents  could  have 
claimed  to  hold  the  cargo  against  the  Appellants.  Either  they  were  conscious  that 
there  was  no  right  of  lien,  or  they  did  not  wish  to  avail  themselves  of  it.  There  is 
no  evidence,  oral  or  documentary,  that  they,  at  that  time,  claimed  a  lien.  If  the 
Appellants  had  declined  to  agree  to  the  repudiation  of  the  cargo,  or  to  refuse  to 
recognise  the  Respondents,  as  their  agents,  the  case  would  be  very  different ;  but  it  is 
in  evidence,  that  they  did  adopt  the  transaction,  and  we  are  of  opinion  that  it 
stands  upon  the  same  footing,  as  if  the  direction  of  Messrs.  Dewar,  to  the  Re- 
spondents, to  sell  and  remit  to  the  Appellants,  had  been  the  direction  of  the  Ap- 
pellants. The  Judge  of  the  Court  below  thought  that  the  only  evidence  of  agency, 
between  the  Appellants  and  Respondents,  was  the  letters  of  the  4th  and  8th  of 
January,  and  that  that  was  insufficient.  This  might  have  weight,  if  there  had  been 
any  evidence  of  dissent;  but  there  is  none.  Their  Lordships  are  of  opinion,  that 
the  Respondents  sold  the  cargo,  and  received  the  proceeds,  under  the  express  authority 
of  Messrs.  Dewar  to  do  so,  and  to  remit  to  the  Appellants  the  proceeds,  after  deducting 
the  freight,  and  that  they  did  sell  the  cargo,  as  the  agents  of  the  Appellants.  Con- 
sequently, the  Judge  was  wrong  in  directing  the  jury  as  he  did,  and  the  Appellants 
are  entitled  to  a  venire  de  novo. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals  to  Privy  Council,  1.  S.C.  10  Jur.  443. 
As  to  appeals  from  Jamaica,  see  0.  in  C.  of  14th  April,  1851  (Stat.  R.  and  0. 
Rev.  iv.  334),  made  under  the  Judicial  Committee  Act,  1844  (7  and  8  Vict.  o. 
69);  and  cf.  also  A.-G.  of  Jamaica  v.  Manderson,  1848,  6  Moo.  P.C.  250; 
Hitchings  v.  HoUingsworth,  1850-52,  7  Moo.  P.C.  228.  As  to  new  trial  for 
misdirection  (5  Moo.'  P.C.  378),  cf.  Doe  d.  Devuie  v.  Wilson,  1855,  10  Moo.  c.  502.] 


[379]  ON  APPEAL  FROM  NEW  SOUTH  WALES. 

JOHN  WALPOLE  ^^ILLm—AppcUant;  SIR  GEORGE  GIPPS,  Kni.,— Respondent  * 
[June  24  and  25,  July  8,  1846]. 

The  Statute,  22  Geo.  III.,  c,  75,  empowering  the  Governor  and  Council,  of  a 
colony  or  plantation,  to  amove  persons  holding  patent  offices,  for  neglect  or 
misbehaviour,  includes  judicial  offences.  But  the  Governor  and  Council  of 
New  South  Wales,  having  amoved  a  Judge,  without  g-iving  him  notice,  or 
affording  him  an  opportunity  of  answering  the  charges  lirought  against  him, 
and  upon  which  the  order  of  amotion  was  founded,  such  order  was  held  illegal, 
and  reversed. 

This  was  an  appeal,  against  an  order  of  amotion  from  the  office  of  one  of  Her 
Majesty's  Judges,  of  the  Supreme  Court  of  New  South  Wales,  and  Resident  Judge  at 
Port  Philip,  in  the  same  colony,  made  by  Sir  George  Gipps,  the  Governor,  and  the 
Executive  Council  of  that  colony,  presented  Ijy  John  Walpole  Willis,  Esq.,  tlie  Judge 
so  removed.  The  appeal  was  referred,  by  Her  Majesty,  to  the  Judicial  Committee 
of  the  Privy  Council,  and  arose,  under  the  following  circumstances  :■ — 

By  the  Statute,  9  Geo.  IV.,  c.  83,  "  for  providing  for  the  administration  of 
justice,  in  New  South  Wales  and  Van  Dieman's  Land,  and  for  the  ruore  effectual 

*  Present:  The  Lord  President  (the  Duke  of  Buocleuch),  tlie  Lord  Cliancellor 
[Lord  Lyndhurst],  Lord  Brougham,  Chief  Justice  Tindal,  Mr.  Baron  Parke,  the 
Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  W.  E.  Gladstone. 
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government  thereof,  and  for  other  purposes  relating  thereto,"  [380]  His  Majesty 
■was  empowered  to  erect  and  establisli  Courts  of  Judicature  in  New  .South  Wales, 
and  Van  Diiinan's  F^and,  respectively,  which  should  be  styled  "  the  Supreme  Court  of 
New  South  Wales,"  and  "the  Supreme  Court  of  Van  Dicmun's  Land;"  and  it  was 
enacted,  that  eacli  of  such  Courts  should  be  holden  by  one  or  more  Judge,  or  Judges, 
not  exceeding  three;  and  that  the  said  Judges  should,  from  time  to  time,  be  ap- 
jKiinted  by  His  Majesty,  his  heirs  and  successors,  and  that  it  should  be  lawful 
tor  his  Majesty,  liis  heirs  and  successors,  from  time  to  time,  as  occasion 
might  require,  to  remove  and  displace  any  such  Judge,  and  in  his  place  and  stead, 
to  appoint  another  tit  and  ]iroper  person,  provided  that,  in  case  of  the  absence, 
resignation,  or  death  of  any  such  Judge,  or  in  case  of  any  such  disease  or  infirmity 
as  should  render  any  such  Judge  incapable  of  discharging  tiie  duties  of  his  offi<'e. 
it  should  be  lawful  for  the  Governor  of  the  said  colony  to  appoint  some  fit  and  proper 
person  to  act  in  the  place  and  stead  of  any  Judge  so  being  absent,  resigning,  dying, 
or  becoming  incapable,  until  such  Judge  should  return  to  the  execution  of  his  office, 
or  until  a  successor  should  be  appointed  by  His  Majesty,  as  the  case  might  require. 
And.  by  .sect.  .'5.  it  was  enacted,  that  the  said  Courts  should  be  Courts  of  Record, 
and  should  have  cognizance  of  all  pleas,  civil,  criminal,  or  mixed,  and  jurisdiction 
in  all  cases  whatsoever,  as  fully  and  effectually  to  all  intents  and  purjioses  in  New- 
South  Wales,  and  Van  Dieman's  Land,  respectively,  as  His  Majesty's  Courts  of 
Iving's  Bencli,  Common  Pleas,  and  Exchequer,  at  Westnnnster,  or  either  of  them, 
lawfully  have,  or  hath,  in  England  ;  and  that  the  said  Judges,  so  appointed,  should 
have  and  exercise  such  and  the  like  jurisdiction  and  authority  in  New  Soutli 
[381]  Wales,  and  Van  Dieman's  Land,  respectively,  as  the  Judges  of  the  Courts  of 
King's  Bench,  Common  Pleas,  and  Exchequer  in  England,  or  any  of  them,  lawfully 
have  and  exercise,  and  as  should  be  necessary  for  carrying  into  effect  the  several 
jurisdictions,  powers,  and  authorities,  committed  to  the  said  Courts  respectively  ; 
and,  by  sect.  2-1,  it  was  enacted,  that  all  laws  and  Statutes,  in  force  within  the 
realm  of  England,  at  the  time  of  the  passing  of  that  Act  (not  being  inconsistent  witli 
the  Act,  or  w-ith  any  charter  or  letters  patent,  or  order  in  Council,  which  might  be 
issued  in  pursuance  thereof),  should  be  applied  in  the  administration  of  justice  in 
the  Courts  of  New  South  Wales,  and  Van  Dieman's  Land,  respectively,  so  far  as  the 
same  could  be  applied  within  the  said  colonies. 

The  Appellant  was  appointed  by  Her  Majesty,  under  this  Act,  to  be  one  of  the 
Judges  of  the  Supreme  Court  of  New-  South  AVales,  by  warrant  under  Privy  Seal  and 
Sign  Manual,  and  he  thereupon  repaired  to  the  colony,  and  received  his  patent, 
under  the  seal  of  the  colonv.  appointing  him  to  be  sucli  Judge. 

By  an  act  of  the  local  legislature  of  New  South  Wales,  passed  in  the  -itli  of 
Victoria  (No.  22),  it  was  enacted,  that  it  should  be  lawful  for  the  Governor  of  that 
colony,  for  the  time  being,  to  appoint,  from  time  to  time,  one  of  the  Judges  of  the 
Supreme  Court,  not  being  the  Chief  Justice,  to  reside  in  the  district  of  Port  Philip, 
and  that  the  said  Judge,  whilst  so  resident,  should  have,  exercise,  and  enjoy,  within 
the  limits  of  that  district,  all  such,  and  the  like  powers,  jurisdiction,  and  authority 
as  was  or  could  be  legally  exercised  by  the  Supreme  Court,  and  that  such  resident 
Judge  should  not,  -n'hilst  so  resident  at  Port  Pliilip,  have  any  jurisdiction  or  authority, 
in  or  over  any  cause  or  matter  in-[382]-stituted  or  pending  in  the  Supreme  Court, 
before  tlie  Judges  sitting  in  Sydney. 

By  patent,  under  the  seal  of  the  colony  of  New  South  Wales,  bearing  date  tlie 
Sth  of  February,  1841,  the  Appellant  was  appointed  resident  Judge,  for  the  district 
of  Port  Philip,  and  the  Appellant,  in  virtue  of  such  patent,  repaired  to  Melbourne, 
in  that  district,  and  officiated  as  resident  Judge  there  until  the  amotion  appealed 
against. 

On  the  21st  of  December,  1842,  the  Governor  brought  before  the  Executive 
Council  of  the  colony,  certain  complaints  ag-ainst  the  Appellant,  for  alleged  mis- 
behaviour, in  his  office  of  resident  Judge  of  Port  Philip,  and  the  matter  of  such  com- 
plaints was  ]iroceeded  upon  in  Council  on  that  day,  and  on  the  16th,  I7tb.  and  20th 
of  January,  184.3. 

No  notice  w-as  given  to  the  Appellant  of  the  accusations  ]ireferred  against  him, 
nor  of  tlie  proceedings  of  the  Governor  and  Council  thereon. 

On  the  24th  of  June  184.'5,  during  the  Appellant's  sitting  in  Court,  at  Melbourne, 
he  received  a  sealed  packet,  containing  a  letter  from  Mr.  Superintendent  La  Trobe, 
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dated  the  same  24tli  of  June,  stating,  that  he  (the  Superintendent)  had  that  day 
received  a  dispatch,  written  by  the  Colonial  Secretary,  by  direction  of  the  Governor, 
announcing  that  it  had  been  deemed  expedient  to  submit  to  the  Executive  Council 
of  the  colony,  representations  which  had  been  addressed  to  the  Government,  respect- 
ing the  Appellant,  and  that,  after  mature  deliberation,  the  Council  had  advised  that, 
in  conformity  with  the  provisions  of  the  Act  of  Parliament,  22  Geo.  III.,  c.  75,  the 
ApDellant  should  be  forthwith  amoved  from  the  office,  not  only  of  resident  Judge  of 
Port  Philip,  but  as  Judge  of  the  Supreme  [383]  Court  of  New  South  Wales.  The 
packet  contained,  in  addition  to  the  Superintendent's  letter,  a  copy  of  a  writ,  i.ssued 
by  order  of  the  Governor  and  Council  of  the  colony,  and  tested  the  17th  of  June, 
1843,  whereby,  after  setting  forth  that  it  had  been  sufficiently  made  to  appear,  to 
the  Governor" and  Council,  that  the  Appellant  had  misbehaved  himself  in  las  office, 
the  Governor  and  Council  did  revoke  the  appointment  of  the  Apjiellant,  as  resident 
Judge  as  aforesaid,  and  did  also  amove  the  Appellant  from  the  office  of  Judge  of 
the  Supreme  Court  of  New  South  Wales.  The  packet  also  contained  a  writ,  under  the 
seal  of  the  colony,  issued  by  order  of  the  Governor  and  Council,  and  tested  the 
same  17th  day  of  June,  superseding  and  inhibiting  the  Appellant,  from  the  exercise 
of  all  power  and  authority  as  a  Judge  of  the  said  Supreme  Court. 

On  the  26th  of  the  same  month,  the  Governor,  by  a  despatch  addressed  to  Her 
Majesty's  Secretary  of  State  for  the  Colonies,  duly  reported  the  removal  of  the 
Appellant,  from  his  office  of  a  Judge  of  the  Supreme  Court.  On  the  27th,  the  Appel- 
lant also  addressed  a  despatcli  to  the  Secretary  of  State,  complaining  of  his  amotion, 
and  seeking  redress.  He  immediately  afterwards  quitted  the  colony  for  this 
countiy. 

By  the  2nd  section  of  tjie  Act.  22  Geo.  III.,  c.  75,  under  which  the  Appellant  w-as 
amoved,  it  is  enacted,  "  that  in  case  any  person  or  per.sons  so  (as  therein  provided) 
amoved  shall  think  himself  aggrieved  thereby,  it  shall  and  may  be  lawful,  to  and  for 
the  person  or  persons  .so  aggrieved,  to  appeal  therefrom,  as  in  other  cases  of  appeal 
from  such  colony  or  plantation  wherein  such  amotion  shall  be  finally  judged  of  and 
determined  by  His  Majesty  in  Council." 

The  Appellant,  availing  himself  of  the  right  of  appeal  [384]  thus  given,  on  the 
15th  of  February,  1844,  presented  his  petition  of  appeal  to  Her  Majesty  in  Council, 
against  his  amotion,  praying  Her  Majesty  to  reverse  the  order  and  proceedings 
of  the  Governor  and  Council,  in  such  amotion,  and  to  grant  to  the  Appellant,  such 
redress  and  relief  in  the  premises,  as  to  Her  Majesty  might  .seem  meet. 

The  petition  of  appeal,  being  addressed  to  Her  Majesty  in  Council,  was,  pursuant 
to  the  provisions  of  tlie  Statute  3  and  4  Will.  IV.,  c.  41,  referred,  on  the  4th  of  March, 
1844,  to  the  Judicial  Connnittee  of  the  Privy  Council.  No  notice  of  this  appeal  was 
given  by  the  Appellant,  to  Sir  George  Gipps,  who  was  still  Governor,  and  resident 
in  the  colony,  nor  was  any  notice  served  on  the  members  of  the  Executive  Council ; 
the  fact  of  the  presentation  of  .such  appeal,  and  of  its  having  been  referred  to  the 
Judicial  Committee,  being  first  comumnicated  to  the  Governor,  in  a  despatch  from 
the  Colonial  Secretary,  of  the  18th  of  March  1844. 

The  Appellant  took  none  of  the  usual  steps  to  procure  the  appearance  of  Sir 
George  Gipps,  or  the  members  of  the  Executive  Council,  by  per.sonal  service  of  the 
appeal,  or  notice  thereof  ;  but  the  time  having  expired  for  an  appearance,  in  the 
ordinary  course,  the  Appellant  procured  a  final  summons,  from  the  Council  Office, 
against  Sir  George  Gipps,  only,  and  affixed  the  same,  according  to  the  usual  prac- 
tice, at  the  Royal  Exchange.  In  consequence  of  this  proceeding,  and  to  prevent  the 
hearing  of  the  appeal,  ex  paifr.  Sir  George  Gipps,  on  the  4th  of  February,  1846,* 
appeared  by  counsel,  and  [385]  applied  for  time  to  answer  the  Appellant's  case. 
The  application  was  oi^posed,  but  their  Lord-ships,  under  the  circum.stances,  ordered 
that  the  Respondent  should  have  ten  weeks'  time  to  prepare  and  put  in  his  case,  on 
the  terms  of  his  paying  the  costs  of  the  application. 

Both  parties  lodged  cases.  The  Appellant,  in  his  case,  sulmiilted  that  the  order 
revoking  his  appointments,  and  the  writs  of  amotion  and  supersedeas,  consequent 
thereon,  were  null  and  void,  by  rea.son- — 

*  Present:  The  Lord  President  (the  Duke  of  Buccleuch),  Lord  Brougham,  Lord 
Cottenhani,  Lord  Campbell,  and  the  Vice-Chancellor  Knight  Bruce. 
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I.  Tliat  there  was  no  power  in  the  Governor  and  Council,  to  remove  liini  from  the 
office  of  Judge  of  the  Supreme  Court ;  and 

II.  That  even  if  such  power  existed  in  the  Governor  and  ('ounril,  tlieir  exercise 
thereof,  without  notice  to,  and  in  tlie  absence  of,  the  Appellant,  and  without  afford- 
ing him  an  opportunity  of  answering,  before  the  Council,  the  charges  made  against 
him,  was  illegal. 

The  Kespondent,  on  the  other  hand,  submitted,  that  the  Govci-nor  and  Council 
had  power  to  remove  the  Appellant  from  the  office  whicli  ho  tilled  at  the  time  of  his  re- 
moval;   and  that  the  circumstances  of  llie  case  jnstiticd  the  exercise  of  such  power. 

The  appeal  now  came  on  for  hearing. 

Mr.  Dundas,  Q.C.,  and  Mr.  C.  iUiller,  for  the  Appellant.— Fir.st.  The  Governor 
and  Council  of  New  South  Wales  had  no  power  to  remove  the  Appellant  from  his 
office.  He  was  appointed  l>y  the  Crown,  by  warrant,  under  Privy  Seal  and  Sign 
Manual,  under  the  Statute,  9  Geo.  IV.,  c.  83,  to  be  a  Judge  of  the  Supreme  Court, 
at  New  South  Wales,  during  the  pleasure  of  the  Crown.  [386]  His  appointment  of 
resident  Judge,  at  Port  Philip,  was  by  patent,  under  the  seal  of  the  colony,  pursuant 
to  the  Act  of  Local  Legislation,  4  Vict.,  c.  22,  during  the  pleasure  of  the  Governor 
of  the  colony.  The  Statute,  22  Geo.  III.,  c.  75,  relied  on  by  the  Governor  and 
Council,  as  their  authority  for  the  Appellant's  removal,  confers  no  such  power  as 
that  claimed.  That  Statute  was  passed  under  peculiar  circumstances,  arising  from 
the  relations  of  this  country,  at  that  period,  with  America  and  the  West  India 
Islands.  The  Statute  is  intituled,  "  An  Act  to  prevent  tlie  granting,  in  future,  of 
any  patent  office,  to  be  exercised  in  any  colony  or  plantation,  now  or  at  any  time 
hereafter,  belonging  to  the  Crown  of  Great  Britain,  for  any  longer  term  that  durint,' 
such  time  as  the  grantee  thereof,  or  the  person  appointed  thereto,  shall  discharge 
the  duty  thereof  in  person,  and  Ijehave  well  therein."  And  after  reciting,  that  the 
practice  of  granting  offices  in  His  Majesty's  colonies  and  plantations  in  the  West 
Indies,  to  persons  resident  and  intending  to  reside  in  Great  Britain  (in  consequence 
whereof  such  offices  were  ex'ercised  by  deputy,  and  have  been  frequently  farmed  out 
to  the  best  bidder),  had  long  been  complained  of,  as  a  grievance,  etc.,  it  is  enacted, 
"  That,  from  thenceforth,  no  office  to  be  exercised  in  any  colony  or  plantation  then, 
or  at  any  time  thereafter,  belonging  to  the  Crow-n,  should  be  granted  or  grantable, 
by  patent,  for  any  longer  term  than  during  such  time  as  the  grantee  thereof,  or 
persons  appointed  thereto,  should  discharge  the  duty  thereof  in  person,  and  behave 
well  therein;"  and,  by  the  second  section,  it  is  enacted,  "that  if  any  person  or 
persons  holding  such  office,  shall  be  wilfully  absent  from  the  colony,  or  neglect  the 
duty  of  such  office,  or  otherwise  misbehave  therein,  it  shoidd  be  [387]  lawful  for  the 
Governor  and  Council  to  amove  such  person  or  persons  from  every  or  any  such 
office."  Now  we  submit  that  this  Statute  has  no  application  to  a  judicial  office. 
The  office  of  Judge  is  never  once  mentioned  in  the  Statute,  or  even  in  the  Statute, 
64  Geo.  III.,  c.  61,  which  was  passed  to  amend  the  22  Geo.  III.,  c.  75.  The  words  of 
a  Statute  must  be  plain  and  unequivocal  to  embrace  an  object  not  named  in  the 
Act  itself.  Rer  v.  Gregory  (Note,  4  Term  Reps.  240).  Here  they  are  not  large 
enough  to  include  a  judicial  office.  The  Statute  was  evidently  not  intended  to 
apply  to  the  office  of  Judge,  for  a  judicial  office  cannot  be  executed  by  a  deputy. 
Com.  Dig.,  tit.  Officer,  D.  2.  Neither  can  this  Statute  have  any  application  to  the 
office  of  a  Judge,  as  constituted  by  the  subsequent  Act  of  Parliament  (the  9th  Geo. 
IV.,  c.  8.3),  for  that  Act  expressly  vests  the  power  of  appointment  and  removal,  in 
the  Crown,  and  gives  to  the  Governor  no  other  power  than  to  appoint  a  substitute, 
in  the  case  of  the  ab.sence,  resignation,  death,  or  incapacity  to  act,  of  the  Judge,  until 
the  return  of  such  .Judge  to  the  execution  of  his  duties,  or  until  a  successor  be  ap- 
pointed by  the  Crown.  The  Governor  of  a  colony  has  no  greater  powers,  than  such 
as  are  ve.sted  in  him,  either  expressly  by  Act  of  Parliament,  or  delegated  to  him,  bv 
the  terms  of  his  Commission  from  the  Crown.  C'amrron  v.  Kt/fe  (.3  Knapp's  P.C. 
Cases,  332  ;  Hill  v.  Bigrje  (3  Moore's  P.C.  Cases,  465).  Here  the  9th  Geo.  IV.,  c.  83. 
and  the  Charter  of  Ju.stice  of  Van  Dieman's  Land  (4th  March  1831  ;  Clark's  Col. 
Law,  653),  constituting  the  Supreme  Court,  confer  no  power  on  the  Governor  to 
remove  the  Judges,  nor  does  the  Governor's  commission  from  the  Crown  convey  to 
him  any  such  power.  It  is  simi-[388]-lar  to  the  power  given  to  other  Colonial 
Governors.     The  Commission  to  the  Governor  of  British  Guiana,  only  empowers  the 
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Governor  to  suspend  any  person  from  the  exercise  of  his  office,  not  to  remove  (Clark's 
Col.  Law,  275);  and  the  same  restriction  is  provided  by  the  Royal  Instructions,  to 
the  Governor  of  Newfoundland  {ibid.  422),  and  by  the  Charter  of  Justice,  of  the 
Cape  of  Good  Hope  {ibid.  476). — [The  Lord  Chancellor  [Lord  Lyndhurst]. — I  should 
doubt,  whether  the  Governor  could  remove  a  Judge,  under  the  powers  of  his  Com- 
mission, but  he  could  under  the  Statute,  22  Geo.  III.,  c.  75.  We  have  made  in- 
quiries, and  have  been  furnished,  by  the  Colonial  Office,  with  a  form  of  an  appoint- 
ment of  a  Judge,  in  the  colonies,  and  observe,  that  it  follows  the  words  of  the  Statute, 
namely,  not  to  suffer  tlie  office  to  be  held  by  deputy.  It  did  not  require  an  enact- 
ment, in  that  Statute,  expressly  to  mention  judicial  offices,  for  a  judicial  office 
cannot  be  held  by  deputy.  The  only  ca,se  of  amotion,  under  this  Statute,  was  of  the 
Appellant  himself,  from  the  Bench,  in  Canada,  in  the  year  1829,  and  the  very  same 
jtoint,  namely,  whether  the  office  was  within  the  Statute,  was  expressly  raised  in  that 
ease. — The  order  of  amotion  then  appealed  from,  was  set  aside,  because  the  Appel- 
lant was  not  heard  in  Canada.] 

Secondly.  It  is  essential  to  the  validity  of  every  removal  from  office,  for  mis- 
Ijehaviour,  by  a  functionary  having  the  power  of  summary  removal,  that  the  removal 
should  be  preceded  by  some  inquiry,  in  which  the  accused  person  has  an  oppor- 
tunity of  bearing  a  part.  We  submit,  that  it  was  the  plain  duty  of  the  Governor,  in 
this  case,  to  have  given  the  Appellant  [389]  notice  of  the  accusations  made  against 
him,  by  Mr.  Le  Trobe,  and  of  the  Governor's  intention  to  submit  the  same  to  the 
Council,  with  the  view  to  the  Appellant's  amotion  from  office,  and  theii  to  have  sub- 
mitted the  accusations  and  the  Appellant's  answers  to  the  Council.  The  order  of 
amotion,  having  proceeded  without  the  observance  of  this  first  rule  of  justice,  and 
ex  parte,  is  wholly  void.  Bagg's  Case  (II  Co.  99  a) ;  The  King  v.  Gaskin  (8  Term. 
Hep.  209) :  The  Queen  v.  Smiifi  (5  Q.B.  Kep.  614).  No  question  can  arise  as  to  the 
law  in  force  in  New  South  Wales :  the  Statute,  9  Geo.  I'V'.,  c.  83,  provides,  that  the 
law  of  England  is  to  apply,  until  altered.  Had  the  Appellant  been  furnished  with 
notice,  he  would  have  laid  his  answers  and  proofs  before  the  Council,  and  have 
shown  the  groundlessness  of  the  complaints  made  against  him. — [The  Lord  Chan- 
cellor [Lord  Lyndhurst]. — If  the  removal  was  illegal,  the  Appellant  would  be  en- 
titled to  his  salary  from. the  time  of  his  removal.] 

Mr.  Bethell,  Q.C.,  and  Mr.  Follett,  for  Sir  George  Gipps. — The  order  of  amoval  is 
treated  by  the  Appellant,  as  illegal  and  void,  on  two  grounds.  First,  that  the 
Governor  and  Council  had  no  power  vested  in  them,  to  remove  him,  under  any  cir- 
cumstances :  and  secondly,  that,  even  if  they  had  such  power,  the  order  could  not 
be  sustained,  because  no  notice  or  opportunity  was  given  him,  to  answer  the  charges 
brought  against  him.  Neither  of  these  grounds  constitute  a  valid  objection  to  the 
order. 

First.  The  Governor  and  Council  had  power  to  remove  the  Appellant,  under  the 
provisions  of  the  [390]  Statute,  22  Geo.  III.,  c.  75.  It  is  enacted  by  Sec.  2,  of  that 
Statute,  "  that  it  shall  be  lawful  for  the  Governor  and  Council,  in  the  case  of  neglect 
or  misbehaviour,  to  amove  any  person  or  persons  from  any  office."  That  this 
Statute  embraces  judicial  offices,  was  decided  by  this  Court,  in  the  year  1829,  on  the 
Appellant's  appeal,  from  an  order  of  amotion  from  the  Bench,  in  Canada.  That 
Act  is  in  no  degree  repealed  or  altered  by  the  Statute,  9  Geo.  I'V.,  c.  83,  creating  the 
Supreme  Court  in  the  colony.  They  had  also  power  to  remove  under  the  Colonial 
Act,  4  Vict.,  c.  22.  The  commission  of  the  Appellant,  to  be  the  resident  Judge  at 
Port  Philip,  was  derived  from  the  (iovernor.  and  during  his  pleasure,  not  from  the 
Crown.  But  independently  of  the  above  Statutes,  the  Governor  and  Council,  as  the 
executive  Government  of  the  colony,  had  power  to  remove  a  Judge,  or  any  other 
officer,  for  misbehaviour  in  his  office,  if  the  misbehaviour  was  of  such  a  nature  as 
to  endanger  the  peace  and  tranquillity  of  the  colony.  Here  the  conduct  of  the  Ap- 
pellant wa.s  of  such  a  nature,  that  the  Governor  and  Council,  who  were  actuated 
solely  by  the  unhesitating  conclusion,  which  they  were  compelled  tO'  come  to,  thought 
it  their  bounden  duty  to  the  Crown  and  to  the  colony,  to  remove  the  Appellant,  as 
fho  only  means  of  restoring  peace  and  tranquillity  to>  the  district  over  which  he 
]ircsided  as  Judge,  and  to  infuse  a  just  and  proper  confidence  in  the  administration 
(if  justice,  and  in  Her  Majesty's  Government,  in  the  colony.  His  occupation  of  the 
judgment-seat  was,  in  the  opinion  of  the  Governor  and  Council,  incompatible  with 
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tiie  peace  and  good  govermucnt  of  the  colony.  Since  the  Api)ellant's  removal, 
another  Julge  has  been  appointed  for  the  district  of  Port  I'hilip,  by  the  Governor, 
under  [391]  tlie  provisions  of  the  Colonial  Act,  and  that  appointment  has  ijeen 
confirmed  by  Her  Majesty. — [Lord  Brougham. — The  appointmiMit  of  a  .successor  to 
an  office  held  during  pleasure,  vacates  the  prior  appointment.] 

Secondly,  the  oljjection  is,  that  the  Appellant  was  not  heard.  In  a  case  of  this 
nature,  where  the  Government  removes  an  officer,  from  motives  of  expediency, 
notice  was  not  necessary  to  be  given  to  the  Appellant,  of  the  proceedings  which  were 
taken  by  the  Executive  Government. — [Mr.  Baron  I'arke. — It  is  a  principle  of  the 
connnon  law,  that  a  party  cannot  be  removed  from  office,  in  which  he  has  a  freehold, 
l)ut  for  misconduct,  and  that  he  is  entitled  to  l>e  heard,  upon  the  charges  made 
against  him.  If  he  held  the  office  at  tlie  will  of  the  Crown,  the  authority  which  ap- 
pointed him  may  remove  him.] — Although  the  Appellant  now  urges,  that  if  he  had 
iieen  afforded  an  opportunity,  he  would  have  shown  the  groundlessness  of  the  accusa- 
tions Ijiought  against  him,  yet  he  has  always  refused  to  admit  the  power  of  the 
Ivvccutive  Council  over  him  ;  neither  does  lie  deny  any  of  the  material  facts,  on 
which  the  accusations,  made  against  him,  are  founded  :  therefore,  the  opportunity, 
which  he  now  insists  ought  to  have  been  afforded  him,  would,  in  truth,  have  l>een 
altogether  useless  ;  in  fact,  a  mere  formal  matter.  Where  there  appears  a  good 
ground  for  amotion,  the  Court  will  not  award  a  peremptory  mandamus,  the  only 
effect  of  which  would  be,  to  compel  the  corporation  to  restore  an  officer,  whom  they 
would  be  bound  immediately  to  remove,  in  a  more  formal  manner.  lUie  King  v. 
Gnffif/is-  (5  Bani.  and  Aid.  731) ;  Rex  v.  T/ie  Mayor  of  Axhridfje  (Cowp.  523);  The 
[392]  Queen  v.  Smif/i  (5  Q.B.  Rep.  614).  The  circumstances  of  the  case  justified 
the  exercise  of  the  power  of  amoval. 

No  judgment  was  delivered  in  this  appeal,  but  the  report  of  their  Lordships, 
l]earing  date  the  8th  day  of  July  1816,  whicli  was  confirmed  by  Her  Majesty,  was  as 
follows ;  — 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  Order  of 
reference,  have  taken  the  said  Petition  into  consideration,  and  having  heard  Counsel 
on  behalf  of  the  said  Petitioner,  and  likewise  on  behalf  of  Sir  George  Gipps,  late 
Governor  of  New  South  Wales,  their  Lordships  agree  humbly  to  report  to  your 
Majesty,  as  their  opinion,  that  the  Governor  in  Council  had  power  in  law,  to  amove 
Mr.  Willis  from  his  office  of  Judge,  under  the  authority  of  the  23  Geo.  III.,  and  upon 
the  facts  appearing  before  the  Governor  in  Council,  and  established  before  their 
Lordships,  in  this  case,  there  were  sufficient  grounds  for  the  amotion  of  Mr.  Willis  ; 
liut  their  Lordships  are  of  opinion,  that  the  Governor  and  Council  ought  to  have 
given  him  some  opportunity  of  being  previously  heard,  against  the  amotion,  and 
that  the  order,  of  the  I7th  of  June,  1843,  ought,  therefore,  to  be  reversed. 

"  Her  Majesty  having  taken  the  said  Report  into  consideration,  was  pleased, 
by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  as 
it  is  hereby  ordered,  that  the  said  order  of  the  Governor  and  Council  of  the  colonv 
of  New  South  Wales,  of  the  I7th  of  June,  1843,  be,  and  the  same  is  [393]  hereby 
reversed,  for  the  reason  in  the  said  report  .stated,  and  the  Right  Honourable  Earl 
Grey,  one  of  Her  Maje.sty's  Principal  Secretaries  of  State,  is  to  give  the  necessary 
directions  herein  accordingly." 

[Mews'  Dig.  tit.  COLONY,  I.  Gbnbb.\l  Principleis,  4.  Judqes  and  Courts;  tit. 
PT^BLIC  OFFICER,  A.  Judicial  Capacity,  1.  Judr/es,  e.  'A?no(wti.  S.C.  6  St. 
Tr.  (N.S.)  311.  The  Statute  22  Geo.  III.,  c.  75,  was  formerly  known  as  Burke's 
Act.  Under  the  Short  Titles  Act,  1896  (59  and  60  Vict.  c.  14),  its  short  title  is 
the  Colonial  Leave  of  Absence  Act,  1782.  As  to  (i.)  its  construction,  see  Mon- 
fac/u  V.  Van  Dieman's  Land  (Lieutenant-Gnveiiwr  of),  1849,  6  Moo.  P.C.  489  ; 
In  re  Cloete,  1854,  8  Moo.  P.C.  484;  Ex  imrte  Eohertson,  1857-58,  11  Moo. 
P.C.  295.  (ii.)  As  to  powers  of  Privy  Council  in  regard  to  removal  of  Colonial 
judges,  see  Rppresentattves  of  the  Island  of  Grenada  v.  Sanderson,  1847,  6 
Moo.  P.C.  38  ;  and  "  Memorandum  of  the  Lords  of  the  Council  on  Removal  of 
Colonial  Judges,"  6  Moo.  P.C.  (N.S.)  Appendix.  (iii.)  As  to  necessity  of 
notice,  see  Dickson  v.  Comhermere  (Vixcoiint),  1863,  3  F.  and  F.  549  n.  ;  and 
cf.  Fisher  v.  Keane.  1879,  11  Ch.D.  353;  Lahouchere  v.  Wharnrliffe  (lord). 
1879,  13  Ch.D.  346.] 
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ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  IN  JAMAICA. 

ANN  CARR  GORDON,— A ifpeUant ;  CHARLES  HORSFALL  and  Others,— 
Ee^pvudenfg  *  [Dee.  4,  5,  and  8,  1846]. 

A  judgment  creditor  cannot  sustain  a  bill,  for  a  general  administration  and 
account,  against  a  prior  incumbrancer,  unless  the  bill  contains  an  ofPer  to 
redeem;  as  redemption  is  the  only  relief,  in  equity,  to  which  a  subsequent 
incumbrancer  is  entitled,  a.s  against  a  prior  mortgagee  [5  Moo.  P.C.  426]. 

Sfinble.  If  the  l)ill  is  not  for  redemption,  but  for  a  totally  different  oliject,  and  is 
quite  incapable  of  being  used  as  a  bill  of  redemption,  an  offer  at  the  bar,  lo 
redeem,  will  not  sustain  it  as  such. 

The  practice  of  the  Chancery  Court.s,  in  Jamaica,  is  to  decree  a  sale,  instead  r,f 
a  foreclosure  [5  Moo.  P.C.  426]. 

Bill  by  A.,  the  mortgagee  of  real  estates,  in  Jamaica,  against  the  executors  of 
B.,  the  mortgagor,  and  other  persons  claiming  under  B.'s  will.  The  bill 
stated  that  there  were  judgments  to  a  large  amount  against  the  niort^j'-ged 
estate,  l)ut  did  not  make  tlie  judgment  creditors  parties,  and  prayed  for  an 
account,  and  payment  of  what  should  be  found  due,  upon,  the  mortgage,  or,  in 
default,  that  a  competent  part  of  the  estate  might  be  sold,  and  payment  made 
thereout.  C,  a  judgment  creditor,  suljsequent  to  A.'s  mortgage,  then  tiled  a 
bill  against  the  executors  of  B.,  and  those  claiming  under  his  Will,  ard  also 
against  A.,  the  prior  mortgagee,  on  behalf  of  herself  and  all  other  creditors  of 
B.  By  the  bill,  she  insisted  tliat  lier  judgment  gave  her  a  prior  lien  to  A., 
as  against  part  of  the  mortgaged  estate,  alleging,  that  the  judgment  wa.s 
j;iven  in  respect  of  the  purchase-money  of  such  part  of  the  <^state,  slill 
reijiaming  unpaid;  she  charged  collusion  between  A.  and  the  executors  of 
B.  in  respect  of  their  management  of  the  mortgaged  estates  and  in  ilie 
cc(onnts,  and  prayed  for  a  declaration  of  the  priority  of  her  lien  over  A. '3 
n.'irtgnge,  as  to  part  of  the  estate,  and  a  due  administration  of  thi  personal 
estate;  and  that,  if  tlie  personal  estate  should  prove  inefficient,  s'''T  should  Le 
firt't  paid  out  of  the  proceeds  of  the  estate,  on  wliicli  she  claimed  a  lien,  and 
that  in  case  A.  sliould  consent  to  join  in  tlie  sale  of  tlie  other  real  eslaxs,  he 
should  Ije  paid  what,  on  taking  the  accounts,  should  lie  found  due  to  him.  A. 
filed  a  general  demurrer  for  want  of  equity,  on  the  ground,  that  there  was 
no  offer  to  redeem  ;  which  the  Court  overruled.  A.'s  suit  being  set  down  for 
hearing,  C.  filed  a  petition,  entitled  in  lx)th  causes,  praying  that  the  hearing 
of  A.'s  suit  might  be  postponed  until  her  cause  was  ready  for  hearing,  and 
that  they  might  be  both  heard  together,  or  that  she  might  be  at  liberty  to 
intervene  in  A.'s  .suit.  Tlie  Court  made  an  order,  granting  her  leave  to 
intervene,  and  to  object  to  the  mortgagee's  accounts.  By  the  decree,  made  in  A.'s 
suit,  it  was  referred  to  the  master  to  take  the  accounts,  and  further  directions 
were  reserved.  C.  opposed  the  accounts,  and  afterwards  took  exception  to 
the  master's  report.  The  Court,  upon  the  argument  upon  the  exceptions, 
refused  to  make  an  order,  until  it  should  be  determined,  at  the  hearing  of 
C.'s  suit,  whether  she  had  a  valid  claim  on  the  mortgaged  premises.  At  the 
liearing  of  C.'s  suit,  she  failed  to  establish  her  priority  over  A.'s  mortgage, 
or  to  prove  collusion  between  him  and  the  executors  of  B.,  and  the  bill  was 
dismissed,  as  against  A.,  with  costs,  but  a  decree  was  made  in  that  suit, 
directing  certain  general  administration  account-s.  A.'s  suit  was  sul>se- 
quently  heard  upon  further  directions,  in  the  absence  of  C,  and  the  master's 
report  was  confirmed,  and  a  decree  was  made  for  payment  of  what  was 
thereby  found  due  to  A.  Held  on  appeal : 
1st.  That  as  C.  had  proved  her  judgment  debt,  she  was  entitled  to  a  decree  for 
relief  against  B.,  the  oliligors,  executors  ;  but  that,  as  she  had  not  offered  to 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Peniberton  Tjeigh. 
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redeem,  the  hill  was  properly  dismissed,  as  a{j;ain8t  A.,  tho  inior  incum- 
brancer.    But, 

2ndly.  Tliat  tho  dismissal  of  the  liill,  as  again.st  A.,  because  she  had  not  asked  for 
projier  relief,  did  not  necessarily  draw  after  it  the  disallowance  of  C.'s 
exceptions;  that  having  established  her  debt,  and  the  order  for  leave  to 
intervene,  being  in  existence,  she  had  a  right  to  have  her  exceptions  dis- 
posed of,  and  the  orders  confirming  the  master's  report,  and  on  further 
directions,  made  in  her  absence,  were  reversed  [5  Moo.  P.C.  433]. 

Qiicrre?  Whether  a  judgment  creditor  is  a  necessary  party  to  a  bill  filed  l)y  a 
mortgagee,  where  the  practice  of  the  Court  is  to  decree  a  sale  instead  of  4 
foreclosure?  [5  Moo.  P.C.  427]. 

The  executors  of  B.,  jiarties  (o  the  suit  below,  had  not  been  served  with  the  appeal : 
the  Court,  before  giving  judgment,  directed  the  appeal  to  stand  over  for  six 
months,  with  liberty  for  tliem  to  attend,  and  lie  heard  on  the  appeal  [5  Moo. 
P.C.  429]. 

In  (his  case,  there  were  two  appeals,  brought  by  the  Appellant,  Ann  Carr  Gordon. 
The  first,  against  a  [394]  decree  of  tlie  Court  of  Chancery  in  .famaica,  liearing  date 
the  31st  day  of  January  1844,  so  far  as  it  dismissed  the  bill  filed  bj'  the  Appellant 
against  the  Respondent,  Horsfall,  in  the  cause  of  Gordon  against  Dunstone,  the 
surviving  executor  of  William  Fairclough,  of  Jamaica,  deceased,  Horsfall  and 
others.  The  second  appeal  was  against  an  order  and  decree  of  the  same  Court, 
bearing  date  respectively  the  2nd  of  December,  1844,  and  the  27th  of  January,  1845, 
made  in  a  cause  wherein  Horsfall  was  Plaintiff,  and  Dunstone  was  Defendant,  in 
which  suit  the  Appellant  was  admitted  an  intervening  party. 

In  the  first  and  principal  ajiiieal,  the  bill  was  filed  in  [395]  the  Court  of  Chancery, 
in  Jamaica,  on  the  13th  of  April,  1837,  Ijy  the  Ajipellant,  on  behalf  of  herself  and 
the  other  creditors  of  William  Fairclough  (who  should  come  in  and  contribute  to 
the  expenses  of  the  suit)  ;  again.st  James  Dunstone,  which  bill,  as  afterwards  amended, 
by  an  order  of  the  court,  was  against  James  Dunstone  and  Thomas  Phillpotts,  aa  the 
personal  representatives  oif  Fairclough,  and  the  Responden*'  Horsfall,  and  his 
partner,  Hodgson,  and  also  the  legatees  named  in  the  Will  of  Fairclough,  or  their 
representatives. 

The  bill  stated,  that  Fairclough  was,  at  the  time  of  making  his  Will,  and  until 
his  death,  seised  and  possessed,  inter  alia,  of  a  large  sugar  plantation  situate  in 
the  parish  of  St.  James,  in  the  island,  called  Dumfries,  witb  a  mountain,  called 
Dumfries  Mountain,  contiguous  thereunto,  and  of  a  dwelling-house  and  settlement 
in  the  parish  of  Trelawney,  called  The  Cottage,  with  a  freehold  property  therein 
described,  and  the  slaves,  cattle,  stock,  and  efi'ects  thereon,  together  with  con- 
siderable personal  estate;  that  being  so  .seised  and  ))ossessed,  he  duly  made  and  pub- 
lished his  last  Will  and  Testament,  whereof  he  apjiointed  executors,  and  (inter  alia) 
devised  and  bequeathed  to  tliem  the  estate  called  The  Cottage,  upon  trust,  to  sell  the 
same;  and  the  Testator  directed  that  the  proceeds  arising  from  the  sale  should  be 
deemed  i>art  of  his  personal  estate.  That  after  leaving  certain  legacies,  he  devised 
and  bequeathed  [396]  the  plantation,  or  estate,  situate  in  the  parish  of  St.  James, 
called  Dumfries,  with  the  slaves,  cattle,  and  stock  thereupon,  and  all  other  his  planta- 
tions, estates,  lands,  hereditaments,  and  all  the  residue  of  his  real  and  personal  estate, 
(subject  to  certain  legacies  and  annuities  therein  specified,)  to  his  executors,  in  trust 
for  his  nephew,  John  Barrow,  at  that  time  a  minor.  And  the  Testator  directed, 
that  when  his.  nephew  attained  the  age  of  twenty-one  years,  the  trustees  were  to 
convey  to  him  and  his  heirs,  the  legal  estate  and  interest  in  the  plantation,  and  other 
real  and  personal  estate;  and  in  case  his  neiiliew,  John  Barrow,  died  under  the  atre 
of  twenty-one  years,  and  without  leaving  lawful  issue,  all  his  estate  and  interest  under 
the  Will  was  to  go  to  John  Barrow's  brother,  David  Barrow,  junior,  and  his  heirs; 
and  if  both  nephews  died  Ijefore  attaining  the  age  of  twenty-one  years,  then  all  the 
residue  of  the  Testator's  estate  was  to  go  to  his  niece,  Ann  Jane  Barrow,  and  her 
heirs.  That  Fairclough  died  in  the  year  1823,  or  early  in  the  year  1824.  without 
having  altered  or  revoked  his  Will.  Tliat  three  only  of  the  executors  proved  the 
Will,  and  that  they,  or  some  one  of  them,  possessed  themselves,  or  himself,  of  the 
personal  estate  and  effects  of  the  Testator,  to  a  very  large  amount,  and,  as  devisees 
and  trustees,  that  they,  some  or  one  of  them,  entered  upon  and  took  possession  of  the 

543 


V  MOOEE,  397  GORDON  V.  HORSFALL  [184G] 

plantation  or  estate,  tailed  Dumfries  and  Dumfries  Mountain,  and  the  settlement 
called  The  Cottage,  and  other  reale.state  of  the  said  Testator,  and  of  the  rents,  issues, 
and  profits  thereof  respectively  ;  and  they,  some  or  one  of  them,  have  or  had  ever 
since  continued,  and  then  were  or  was  in  the  perception  and  receipts  of  the  rents, 
issues,  and  profits  of  such  parts  of  the  said  Testator's  real  [397]  estate  as  remain 
unsold.  The  bill  then  alleged,  that  Fairclough  Ijecame,  on  and  previous  to  the  18th 
of  March,  1822,  indebted  to  the  Appellant,  in  the  sum  of  £2445  17s.  5id.,  current 
money  of  Jamaica  ;  the  balance  of  an  account,  for  the  purchase  of  Dumfries  Mountain, 
and  twenty-seven  slaves  attached  thereto,  which  said  Dumfries  Mountain  and  slaves, 
were  sold  to  Fairclough,  in  the  year  1822,  by  the  Appellant ;  and  stated  the  execution 
of  a  bond  by  Fairclough,  in  favour  of  Francis  Gordon  (since  deceased),  for  such  prin- 
cipal sum  of  £2445  I7s.  5-Jd.,  upon  which  judgment  had  been  recovered  against 
Fairclough's  executors,  and  a  writ  of  execution  lodged  ;  and  after  stating  and  setting 
forth  the  Appellant's  title  to  tlie  bond,  the  bill  alleged,  that  no  part  of  her  debt  had 
been  paid,  and  that  it  then  amounted  to  the  sum  of  £4600,  Jamaica  currency,  and 
detailed  various  applications  for  payment  made  hj  the  Appellant  to  the  executors 
of  Fairclough.  It  nest  stated  the  death  of  Campbell,  (one  of  the  executors  of  Fair- 
clough, who  proved  the  Will,)  in  1828,  and  charged  him  with  having  in  his  lifetime 
possessed  iiirnself  of  part  of  the  assets  of  the  Testator,  without  duly  accounting  for 
the  same;  and  that  Phillpotts  had  left  the  Island,  and  was  unrepresented  there,  as 
trustee  and  executor  of  Fairclough.  The  bill  further  insisted,  that  the  money  then 
due  to  the  Appellant,  in  respect  of  the  purchase  of  the  Dumfries  Mountain  and 
slaves,  from  her,  by  Fairclough,  was  a  prior  lien  and  charge  upon  that  property, 
including  the  compensation-money,  in  respect  of  the  slaves  thereon  ;  and  went  on 
to  charge,  that  the  executors,  Dunstone  and  Phillpotts,  had  colluded  with  the 
Respondent  Horsfall,  and  his  partner  Hodgson,  and  improperly  allowed  a  large 
sum  of  money,  alleged  to  be  due  from  [398]  the  estate  of  the  Testator,  and  secured  by 
the  mortgage  of  the  Testator's  real  estate,  and  particularly  the  estate 
called  Dumfries,  to  remain  outstanding  and  unpaid ;  and  next  denied, 
that  anything  was  due  to  the  Respondent  and  his  partner  in  respect  of 
such  then  alleged  mortgage,  (and  for  which  they  had  filed  a  bill,  to 
procure  a  sale  of  Testator's  real  estate,)  as  would  appear  if  the  Respondent 
Horsfall,  and  Hodgson,  would  set  forth  a  just  account  of  the  monies  received  by  then]. 
on  account  of  the  produce  of  the  Dumfries  estate,  from  time  to  time,  consigned  to 
them,  and  of  the  proceeds  thereof,  and  of  the  appropriation  thereof.  The  bill 
charged,  that  the  Defendants  had  fraudulently  colluded  together,  to  keep  the  above- 
mentioned  mortgage  on  foot,  and  after  briefly  reciting  the  mortgage  deed  and 
indenture  of  defeazance,  as  entered  of  record,  in  the  secretary's  office  of  Jamaica, 
alleged,  that  certain  blanks  for  the  principal  sums  of  money  thereby  secured,  were 
left  in  the  records  of  those  deeds,  and  stated  that  it  did  not  appear  that  the  sum  of 
£7000  sterling,  for  which  tlie  bill  of  exchange  was  alleged  by  the  Defendants  to 
have  been  drawn,  was  ever  paid  to,  or  on  account  of,  Fairclough,  and  denied  that  he 
had  received  the  amount  at  the  time  when  the  deeds  were  executed  by  him;  and 
submitted  whether,  having  regard  to  the  fact  that  the  principal  sum  intended  to  he 
secured  by  the  said  indentures,  was  left  blank,  and  unispecified  in  the  operative  part 
of  the  said  indentures,  respectively,  the  .said  mortgage  security  was  a  subsisting, 
valid,  or  available  security,  as  against  the  Complainant's  said  judgment  debt.  The 
bill  then  alleged,  that  Fairclough  did  not  receive  from  the  Respondent  and  his 
partner  any  payment  on  account  of  the  annual  sum  of  £800,  agreed  to  be  paid  to  him 
(as  therein  mentioned),  and  that  no  [399]  sums  of  money  had  been  advanced  by  them 
to  Fairclough,  or  witli  his  sanction,  during-  his  lifetime  for  Lsland  contingencies  or 
supplies,  or  otherwise  in  respect  of  the  management  and  culture  of  the  said  planta- 
tion called  Dumfries  ;  and  that  at  the  decease  of  Fairclough,  the  principal  monies  due 
on  the  security  of  tlie  mortgage,  if  any,  did  not  exceed  the  sum  of  £7000  sterling. 
The  Appellant  then  proceeded  to  charge  various  acts,  of  which  she  complained,  as 
to  the  mode  in  which  the  R&spondent  and  his  partner  had  dealt  with  tlie  consign- 
ments of  tlie  produce  of  tlie  mortgaged  premises,  and  that  the  supplies  and  stores 
furnished  by  them  had  liecn  excessive  and  exorbitant,  and  that  the  'Testator's  estate 
was  improperly  debited  with  them;  and  prayed  that  it  might  lie  referred  to  one  of 
the  masters  of  the  Court,  to  take  and  state  an  account  of  the  money  due  and  owing 
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to  the  Appelliuit,  for  principal  luid  interest  on  tiie  judgment  debt  and  co.sts  ;  and  tliat 
the  siinie  niigiit  bo  declared,  the  prior  lien  and  charge  upon  the  Dumfries  Mountain, 
and  the  compensation-money  payable  in  respect  of  the  slaves  tliereon,  or  attaclied 
thereto,  or  the  increase  thereof  ;  and  also  an  account  of  all  other  the  delits,  owing  Ijy 
Fairclough  at  the  time  of  his  decease,  and  remaining  unpaid  ;  and  that  all  such  debts 
or  sums  of  money  might  be  paid  out  of  the  Testator's  personal  estate  and  effects, 
or  the  proceeds  and  produce  thereof,  in  case  tlie  same  should  be  sufficient  for  that 
purjjosc  ;  and  if  IMiillpotts  and  Dunstone,  or  either  of  them,  should  not  admit  assets 
(if  the  Testator  sufficient  to  satisfy  such  debts,  then  that  the  master  should  be 
(liiecled  to  talie  and  state  an  account  of  tlie  personal  estate  and  effects  of  the  Testator, 
and  of  the  ]iroduce,  interest,  and  income  tliereof,  which  had  been  possessed  or  re- 
ceived by,  [400]  or  by  the  order,  or  for  the  use  of  the  Defendants  Pliillpotts  and 
Dunstone,  i>r  eitlier  of  them,  or  had  come  to  their,  or  either  of  their,  hands,  or  to  the 
hands  of  any  other  person  or  persons,  by  their  or  either  of  their  order,  or  for  their 
or  either  of  their  use,  and  of  the  application  thereof:  and  tliat  the  unadministered 
personal  estate  and  effects,  and  the  produce  thereof,  might  be  applied  in  or  towards 
payment  or  satisfaction  of  the  Appellant's  judgment  debt,  and  debts,  in  equal  degree, 
according  to  their  respective  priorities,  as  far  as  the  same  would  extend  in  due 
course  of  administration;  and  in  case  the  personal  estate  and  effects  of  the  Testator 
should  be  found  insufficient  for  the  purposes  aforesaid,  then  that  the  Appellant's 
judgment  debt  might  be  decreed  to  be  paid  out  of  Dinnfries  Mountain,  and  other  the 
Testator's  real  estates,  if  necessary,  and  tlie  rents  and  profits,  and  produce  thereof, 
become  due  since  his  decease,  and  jiossessed  or  received  l)y  Phillpotts  and  Dunstone, 
or  eitlier  of  them,  or  by  any  other  jicisnii  or  persons,  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use.  Tliat  a  sale  might  be  had  of  Testator's  real  estate, 
and  the  jiroceeds  thereof  applied  in  the  first  instance,  in  satisfaction  of  the  Appellant's 
claim  :  that  inquiries  might  be  had  respecting  the  estate  and  efl'ects  of  the  Testator, 
purchased  by  Phillpotts  and  Dunstone,  and  in  respect  of  the  £7000,  alleged  to  have 
been  advanced  to  and  due  -from  the  Testator,  and  respecting  also  the  management 
and  control  of  the  several  estates  belonging  to  him;,  with  directions  thereon,  and  for 
further  relief. 

Not  long  after  the  commencement  of  the  suit,  Hodgson,  the  liespondent's  partner, 
died. 

[401]  The  Eespondent  Horsfall  tiled  a  general  demurrer  to  the  bill,  but  the 
demurrer  was  overruled,  and  lie  afterwards  put  in  his  answer,  in  which  he  stated, 
that  he  was  informed,  and  believed,  that  the  A]ipellant  had  nO'  title  to  a  great  part 
of  the  slaves  sold  by  her,  with  the  Dumfries  Mountain,  to  Fairclough,  and  that  the 
latter  in  his  lifetime  paid  to  the  Ajipellant  the  sum  of  £1000,  Jamaica  currency,  on 
account  of  her  debt,  which  had  not  been  deducted  by  her  from  her  judgment,  and 
that  he,  Horsfall,  claimed  a  right  of  being  paid  the  full  amount  of  his  demand 
against  the  estate  of  Fairclough,  prior  to  the  alleged  delit  of  the  Appellant;  and  he 
denied  any  collusion  with  the  executors,  or  knowledge  of  improper  conduct  on  their 
part,  in  the  management  of  their  Testator's  estate.  He  then  asserted  and  claimed, 
as  at  that  time  due  to  him,  as  the  survivor  of  his  partner,  Hodgson,  the  sum  of 
£12,000  and  ui)wards,  on  the  security  of  the  mortgage  before  mentioned,  for  the 
recovery  of  wliicli  debt  he  stated  that  he  had  tiled  a  bill  in  that  Court  ;  and  he 
admitted  that  lie  and  his  late  partner  Hodgson,  had,  in  the  year  1835,  preferred  a 
cotniter-claim,  under  their  mortgage,  for  the  sum  of  £12,826  12s.  oAd.  sterling, 
for  the  compensation-monejf  payable  for  the  survivors  and  increase  of  the  .slaves 
therein  included,  and  asserted  that  that  sum  was  at  the  time  of  their  counter-claim 
justly  due  to  them  from  the  estate  of  the  Testator,  on  account  of  hona  fide  advances 
which  had  been  made  by  them.  He  then  recited  very  fully  the  mortgage  deed  and 
deed  of  defeazance  before  referred  to,  bearing  date  respectively  the  i9th  and  20tli 
days  of  May,  182."1,  and  stated  that  the  sum  of  £7000,  for  which  the  bill  of  exchange 
was  drawn,  [402]  had  been  paid  and  advanced  by  him  and  his  partner,  for,  and  on 
account  of  Fairclough,  in  his  lifetime,  for  that  the  bill  became  due  and  w-as  paid 
in  favour  of  Fairclough  previously  to  his  decease,  and  Fairclough  used  the  bill  as  a 
cash  payment  by  passing  it  to  Messrs.  Milligan,  Robertson  and  Co..  in  satisfaction  of 
the  debt  due  from  hini,  to  them.  He  also  stated,  that  previous  to  the  filing  of  tlie 
Appellant's  bill,  he  and  Hodgson  exhibited  their  bill,  in  the  satne  Court,  against 
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James  Dunstone  and  others,  which  bill  was  afterwards  amended,  and  that  in  that 
suit,  tlie  Appellant  had  been  permitted  to  intervene  as  a  party,  and  come  in,  and  set 
up  her  rights  therein,  and  lay  Ijefore  the  master,  a  statement,  of  facts,  with  such 
objections  to  the  Respondent's  accounts,  in  that  suit,  as  she  might  be  advised  ;  and 
that  by  a  subsequent  decree  in  that  suit,  it  was  ordered,  that  it  should  l)e  referred 
to  one  of  the  masters  of  the  Court,  to  state  an.  account,  of  what  was  due  and  owing  to 
him,  Horsfall,  under,  and  by  virtue  of  his  mortgage,  and  that  the  Appellant  should 
be  permitted  to  come  in  and  attend  the  master  on  the  taking  the  account,  and  lay 
before  him  her  objections.  And  he  further  stated,  that  the  master  was,  at  that 
time,  proceeding  with  his  report,  on  those  mortgage  accounts,  and  he  craved  leave 
to  refer  to  that  report,  and  prayed  that  the  same,  when  prepared  and  filed,  might  be 
taken  as  part  of  his  answer.  He  admitted  that  Fairclough  had  not  in  his  lifetime 
received  from  him  and  his  partner  any  payment  expres.sly  on  account  of  the  annual 
sum  of  £800,  agreed  to  lie  paid  to  him,  but  alleged  that,  Ijetween  the  date  of  the 
mortgage-deed  and  the  decease  of  Fairclough,  they  had  paid  and  advanced  several 
[403]  sums  of  money,  and  furni.shed  and  sent  out  to  Jamaica,  supplies  for  his  use, 
and  the  use  of  the  Dumfries  estate,  besides,  and  independent  of,  the  payment  of  the 
bill  of  exchange,  for  £7000,  and  that  the  sums  so  further  advanced,  with  the  supplies, 
amounted  together  to  the  sum  of  £847.3  3s.  5d.  sterling.  And  he  stated,  that  his 
mortgage  accounts,  in  the  suit  of  Horsfall  v.  Dunstone,  would  show  more  particularly, 
to  whom,  and  for  what  objects,  such  advances  were  made,  and  he  referred  to  those 
accounts  as  evidence  thereof,  and  also  as  evidence  of  the  mode  in  which  he  and  his 
late  partner  had  dealt  with  the  consignments  of  the  produce  of  the  mortgaged 
jiremises,  and  of  other  pecuniary  transactions  relating  to  the  same.  The  answer 
then  proceeded  to  state,  that  in  the  deed  of  the  8th  of  January,  1822,  by  which  the 
Appellant  conveyed  the  Dumfries  Mountain  and  slaves  to  Fairclough,  the  whole 
of  the  purchase-money  was  therein  expressed  to  be  paid,  and  a  receipt  given  for  the 
same  ;  and  submitted,  that  this,  coupled  with  the  fact  of  the  Appellant  having  taken 
a  bond  from  Fairclough,  for  the  payment  of  the  balance  of  the  purchase-money,  would 
bar  her  from  claiming  any  lien  on  the  estate,  or  the  compensation-money  payalile  in 
respect  of  the  slaves,  for  her  judgment,  prior  and  preferable  to  the  claim,  and  lien 
thereon,  of  the  Respondent  Horsfall.  He  further  stated,  that  the  Appellant  had 
improperly  pretended  and  represented  herself  to  be  seised  in  fee,  of  the  entirety  of 
twenty-seven  slaves,  conveyed  by  the  indenture  of  the  8th  of  January,  1822,  to 
Fairclough,  whereas  she  was  only  entitled  to  one  moiety  of  those  slaves,  and  that 
one  moiety  was  afterwards  recovered  in  an  action  of  ejectment  from  the  executors 
of  Fair-[404]-clough,  who  in  consequence  were  obliged  to  purchase  the  slaves  again; 
and  that  the  money  which  the  executors  paid  for  them,  together  with  the  costs  of 
litigation  arising  out  of  the  disputed  claim  to  them,  fully  equalled  the  balance  then 
due  on  the  Appellant's  judgment. 

No  evidence  was  given  by  the  Appellant  estalilishing  the  collusion,  alleged  by 
the  bill.  The  cause  came  before  the  Vice-Chancellor  in  the  month  of  September, 
1843,  and  he  then  dismissed  the  bill  of  the  Appellant,  with  costs. 

The  Appellant  afterwards  petitioned  the  Court  for  a  re-hearing,  and  by  an 
order  dated  the  28th  day  of  November,  1843,  her  prayer  was  granted,  and  the  cause 
came  again  before  the  Vice-Chancellor  in  the  month  of  January,  1844. 

The  Appellant  then  tendered  as  evidence,  against  the  Respondent  Horsfall,  the 
answer  which  had  Ijeen  put  in  by  tlie  Defendant  Dunstone,  in  the  suit  of  Horsfall 
v.  Dun-stone,  and  the  exceptions  filed  by  her  to  the  report  of  the  master  in  that  suit, 
both  of  which  the  Vice-Chancellor  refused  to  admit,  as  evidence  against  Horsfall, 
except  of  the  fact  of  their  having  lieen  filed.  The  Appellant  also  tendered,  as  against 
Horsfall,  the  records  of  the  several  crop  and  appropriation  accounts,  of  the  executors 
and  trustees  of  Fairclough,  relating  to  the  Dumfries  plantation,  so  far  as  the  same 
were  recorded  previous  to  the  filing  of  the  Iiill  in  the  suit,  in  pursuance  of  the  Act 
of  the  Colonial  Legislature;  but  His  Honour  refused  to  receive  them,  and  would 
not  allow  them  to  be  read,  as  against  Horsfall,  but  admitted  them,  as  against  him, 
only  as  evidence  of  the  fact,  that  such  crop  and  appropriation  accounts  had  been 
recorded. 

[405]  Ry  bis  final  decree,  bearing  date  the  31st  of  Jamiarv,  1844.  and  entered  the 
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25th  of  March,  in  the  siuiie  yciir,  the  Vice-Chaiicellor  decreed,  that   the  Appellant's 
bill  should  stand  dismissed,  as  against  the  Respondent,  Horsfall,  with  costs. 

The  Appcllaut  being  dissatisfied  with  so  much  of  the  decree  of  the  .'Hst  of 
.January,  1,S-14,  in  the  suit  of  GiirdDii  v.  Diiiintoiit-  and  others,  as  dismissed  her  bill, 
as  against  tlie  Respondent,  Horsfall.  appealed  to  Her  Majesty  in  Council. 

On  the  2nd  of  Decemlier,  1844,  it  was  ordered,  in  the  cause  of  Horsfall  v.  Dun- 
stone  (in  whic'ii  the  Appellant  had  been  admitted  an  intervening  party,  as  before 
stated,  and  had  been  permitted  to  file  exceptions  (o  the  Master's  report  made  thereon), 
upon  the  petition  of  the  Respondent,  Horsfall,  that  the  Master's  report  made  in  the 
cause,  of  the  4th  of  August,  1840,  and  filed  in  the  office  of  the  Register-General 
on  the  26th  of  August,  1840,  Ije  confirmed  absolute,  and  that  the  cause  be  set  down 
to  be  heard,  on  further  directions,  and  on  the  costs  reserved,  for  the  next  hearing 
day;  and  Iiis  Honour  the  Vice-Cliancellor  furtiier  ordered  and  directed  that  the 
monies  to  arise  from  the  sale  of  the  plantation,  hereditaments  and  premises  in 
that  cau.se,  lie  paid  into  the  office  of  the  Receiver-General,  to  abide  the  result  of 
the  appeal  of  tlie  Appellant,  from  the  decree  in  the  cause  of  Gordon  v.  Dirnstone,  of 
the  ;51.st  January,  1844,  and  the  furtiier  orders  of  the  Court;  and  his  Honour  re- 
served the  question  of  costs. 

From  this  order,  the  A])pellant  lodged  her  petition  of  appeal,  to  Her  Majesty  in 
Council;  pending  wdnch,  and  on  the  2Tth  of  .January,  1845,  the  cause  came  on,  to  be 
lieard  on  the  Master's  report,  [406]  when  his  Honour,  the  Vice-Cliancellor,  declared 
and  decreed,  that  tlie  Respondent,  Horsfall,  was  well  entitled  to  receive  and  be  paid 
the  sum  of  £15,619  3s.  2d.,  late  current  money  of  the  island,  equal  to  the  sum  of 
£9371  9s.  lOd.  of  then  lawful  money,  reported  by  the  Master,  to  l)e  due  and  owing 
to  him,  under  and  by  virtue  of  the  indenture  of  mortgage,  in  the  pleadings  men- 
tioned, of  the  19tli  of  May,  1823,  and  intere,?t  thereon,  from  the  date  of  the  Master's 
report;  and  his  Honour  further  ordered,  adjudged,  and  decreed,  that  the  several 
Defendants  in  the  cause  should,  on  or  before  the  1st  of  May,  then  next,  pay  and 
satisfy  unto  the  Respondent,  Horsfall,  his  full  costs  out  of  the  purse,  incurred  in 
that  suit,  as  taxed  by  the  Register  of  the  Court,  and  also  the  sum  of  £15,619  3s.  2d., 
late  currency,  equal  to  £9371  9s.  lOd.  of  then  lawful  money,  reported  due  to  him, 
under  and  by  virtue  of  the  indenture  of  mortgage,  in  the  pleadings  mentioned,  of 
the  19th  of  May,  1823,  together  with  interest  thereon,  from  the  date  of  the  Ma.ster's 
report;  and  in  default  thereof,  that  the  plantation  or  sugar-work,  called  Dumfries, 
the  mountain  settlement  called  The  Cottage,  the  lot  of  land,  with  the  dwelling-house 
thereon,  in  the  town  of  Falmouth,  and  all  the  .stock  upon  and  belonging  thereto, 
and  other  the  hereditaments  and  premises  comprised  and  included  in  the  therein- 
before stAted  indenture  of  mortgage,  might  be  put  up  to  sale  and  actually  sold, 
by  and  before  the  Master,  to  the  highest  and  best  bidder  or  liidders,  and  for  tlie 
most  monies  that  could  be  had,  or  gotten,  for  the  same,  and  that  the  monies  to  arise 
from  such  sale  should  be  by  the  Master  paid  into  the  hands  of  the  Receiver-General 
of  the  island,  and  remain,  together  with  the  compensation-money  for  the  slaves, 
[407]  upon  the  ]ilant<ition  called  Dumfries,  then  in  his  hands,  to  tlie  credit  of  this 
cause,  until  the  result  of  the  appeal  of  the  Appellant,  from  the  decree,  in  the  cause 
of  Gordon-  v.  Dunstune,  should  lie  ascertained,  and  until  the  furtiier  order  of  the 
Court;  and  in  ca.se  the  Apjiellate  Court  should  confirm  the  decree  of  the  Court,  and 
dismiss  the  appeal,  then  that  the  Master  should  immediately,  upon  such  Order  in 
Council  Ijeing  received,  and  filed  in  the  cause,  out  of  the  sale  monies  and  the  com- 
pensation then  to  the  credit  of  the  cause,  in  the  first  place  pay  and  satisfy  the 
Respondent*'  full  costs  out  of  purse  expended  in  the  suit,  and  in  the  next  place  pay 
unto  the  Complainant  the  sum  of  £15,619  3s.  2d.,  late  currency,  equal  to  £9371 
9s.  lOd.  of  then  lawful  money,  so  reported  to  he  due  to  him  as  aforesaid,  together 
with  interest  thereon,  from  the  date  of  the  Master's  report;  and  pay  and  apply  the 
residue  of  such  sale  monies,  if  any,  as  the  Court  should  direct,  with  liberty  to  any 
of  the  Respondents  in  the  cause,  in  case  the  Appellate  Court  should  make  any  other 
order  than  thereinbefore  stated,  to  apply  to  the  Court  for  further  directions;  and 
his  Honour  the  Vice-Chancellor  further  ordered,  adjudged,  and  decreed,  that  all 
proper  and  necessary  parties  should  join  in  such  sale,  and  execute  to  the  purchaser 
or  purchasers  of  the  premises  all  such  deeds,  conveyances,  and  assurances  as  should 
be  approved  of  by  the  Master,  in  case  the  parties  disagreed  about  the  same. 
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The  Appellant  feeling  herself  aggrieved  by  the  above  decree  of  the  27th  of 
January,  1845,  made  in  the  suit  of  HorsfaU  v.  Dunstone,  applied  to  the  Court  for 
liberty  to  appeal  to  Her  Majesty  iu  Council,  against  that  decree,  which  was  granted. 

[408]  Both  the  principal  appeals,  as  well  as  the  incidental  appeal,  from  the  order 
of  the  2nd  of  December,  1844,  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  and  Mr.  Rennalls,  for  the  Appellant,  in  both  appeals. — The 
bill  filed  by  Horsfall  and  Hodgson  against  Dunstone  was  for  the  exclusive  benefit 
of  the  Plaintiffs,  the  object  being  to  oljtain  a  sale  of  the  premises,  comprised  in  the 
mortgage  security,  executed  to  them  by  Fairclough:  it  was  not  a  suit,  on  behalf 
of  themselves  and  the  other  creditors  of  Fairclough.  Now  the  Appellant's  judgment 
debt  was  an  existing  liability,  at  that  time,  and  the  holder  of  it  ought  to  have  been 
made  a  party  to  that  suit;  but  no  judgnjent  creditors  were  parties,  nor  were  they 
included  in  the  relief  sought  by  that  suit.  The  bill  was  also  defective,  for  want  of 
the  personal  representatives  of  the  mortgagor :  they  were  necessary  parties. 
Christopfiers  v.  Sparke  (2  Jac.  and  Wal.  223).  Daniel  v.  Skipwitli  (2  Bro.  C.C. 
155).  M'Do)wugh  V.  Shewhridge  (Ball  and  Bea.  555).  And  the  sale,  therefore, 
which  was  prayed  for,  could  not  l>e  effected,  for  a  good  title  could  uot  be  made  to  a 
purchaser,  nor  a  fair  value  for  the  property  obtained.  The  Appellant  was  not 
bound  by  the  proceedings  in  that  suit,  and  being  a  judgment  creditor,  she  was 
entitled  to  tile  a  bill,  on  behalf  of  herself  and  the  other  creditors,  to  have  the  real 
estate  sold  in  the  regular  manner.  As  a  judgment  creditor,  she  was  moreover 
entitled  to  liave  that  part  of  the  Testator's  estate  sold,  which  was  covered  by  her 
lien,  for  the  purchase-money,  remaining  unpaid,  subject  to  any  [409]  prior  in- 
cumbrance. Daniel  v.  Skipiritli  [2  Bro.  C.C.  155].  Biucklehurst  v.  Jessop  (7  Sim. 
4.38).  By  the  Jamaica  Statute,  5  Geo.  II.,  c.  7,  s.  5,  lands  are  made  liable  to  the 
payment  of  delits.  By  the  Jamaica  Statute,  38  Geo.  III.,  c.  23,  sec.  3,  slaves  are  made 
liable  to  judgments;  and  by  50  Geo.  III.,  c.  21,  slaves  are  declared  legal  assets  for 
payment  of  debts  or  legacies.  That  being  so,  the  compensation-money  given  by 
the  Statute,  3  and  4  Will.  IV.,  c.  73,  on  the  abolition  of  slavery,  was  legal  assets  for 
the  payment  of  creditors.  Lyon  v.  Culville  (1  Coll.  449).  So  in  Pope  v.  Gwyii 
(Dick,  683),  the  Court  held,  the  real  estates  of  a  Testator,  to  be  equitable  assets,  for 
the  payment  of  debts  and  legacies,  charged  thereon,  and  directed  them  to  be  sold. 
The  Appellant's  bill  ought  to  have  been  su.stained  against  Horsfall,  with  the  proper 
directions  as  to  taking  the  accounts  :  in  taking  which,  he  ought  to  have  been  charged, 
not  only  with  the  sums  received  by  him,  but  for  such  sums  as,  but  for  his  wilful 
default,  he  miglit  have  received.  It  is  no  objection  to  the  Apjiellant  obtaining  relief, 
to  say,  that  she  did  not  ofi'er,  or  pray  by  her  bill,  to  redeem  a  prior  incumbrancer. 
The  prayer  of  the  bill  is  framed  upon  the  usual  practice  in  Jamaica,  namely,  for  a 
sale,  in.stead  of  a  foreclosure;  and  under  the  prayer  for  general  relief,  she  would 
Ije  entitled  to  redeem  :  it  is,  iu  effect,  an  ofi'er_to  redeem.  A  party  in  asking  relief, 
in  equity,  is  liable  to  be  put  on  terms  to  do  equity,  and  it  was  not  too  late,  even  at 
the  hearing,  to  offer  to  redeem  the  prior  incumbrances.  Parker  v.  Alcock  (1  Young, 
372).  Clarke  v.  Tipping  (4  Beav.  588).  She  has  not  been  awarded  the  relief 
she  is  entitled  to  in  the  circumstances  of  her  case. 

[410]  The  decree  made  by  the  Court,  in  the  cause  of  Gordon  v.  Dunstone,  was 
clearly  erroneous.  It  ought  to  have  established  the  claim  of  the  Appellant,  on  the 
e.state  included  in  the  mortgage  to  Horsfall.  Although  the  Appellant  was  not  made  a 
party  to  the  suit  of  Ilorxfall  v.  Duiistuiie,  yet  having  obtained  leave  to  intervene, 
and  attend  the  proceedings,  in  the  Master's  office,  she  could  except  to  the  report. 
Taylor  v.  D'EgviUe  (7  Sim.  445).  White  v.  Hall  (1  Russ.  and  M.  332);  and  having 
taken  exceptions  to  the  Master's  report,  it  was  irregular  and  unjust  of  the  Court 
to  confirm  the  Master's  report,  without,  in  the  fir.st  place,  disposing  of  her  exceptions. 

Mr.  Turner,  Q.C.,  and  Mr.  Forsyth,  for  the  Respondent,  Horsfall,  in  l)oth  appeals. 
— The  Appellant's  bill  was  filed  to  establish  a  prior  lien,  on  part  of  the  Testator's 
estate,  in  respect  of  the  purchase^money  for  such  estate,  which  remained  unpaid. 
The  bill  was  for  an  account  of  the  receipts  and  payments  by  Horsfall,  in  his 
character  of  mortgagee.  It  admits  the  existence  of  the  Respondent's  mortgage, 
and  prays  for  a  sale  of  the  e.state,  but  it  does  not  ofi'er  to  redeem  the  mortgage.  The 
decree  of  the  Court  below,  dismissing  the  bill  against  the  Res]jondcnt,  was  proper, 
for  it  is  a  settled  principle,  that  a  mortgagee  cannot  be  brought  before  the  Court, 
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for  any  other  purpose  than  redeuiplion.  H/'Doiiou///i  v.  S/iewhruh/c  (2  Hall  and  Bea. 
555).  Drrir  v.  O'/Iciia  (2  Bull  and  Bea.  562,  Note). — [Lord  Langdale:  The  common 
form  of  the  decree,  is,  that  if  the  mortgagee  consent  to  a  sale,  decree  a  sale ;  but  if 
not,  [411]  he  must  pay  his  mortgage  money.  The  only  peculiarity  in  the  present 
case,  is,  that  the  Respondent,  the  mortgagee,  has  a  bill  on  the  file  himself,  in  which 
he  prays  for  a  .sale.] — We  do  not  contend  that  it  was  necessary  that  the  Appellant's 
bill  should  have  prayed  to  be  let  in  to  redeem,  it  would  have  been  sufficient,  if 
it  had  l)een  framed  for  redemption;  but  the  Appellant's  bill  is  framed 
for  a  totally  different  obje^,  and  it  is  quite  incapable  of  being  used 
as  a  redemption  bill;  there  is  a  want  of  proper  allegations  in  the  bill: 
therefore,  under  the  general  prayer  for  relief,  this  bill  cannot  be  sustained 
as  a  redemjjtion  bill.  Martinez  v.  Cooper  (2  Russ.  198).  Trouc/hton  v.  Binges 
(6  Ves.  57;^).  The  Appellant  contends,  that  not  having  been  made  a  party  to 
Horsfall's  suit,  she  had  a  right  to  file  a  liill  herself.  If  it  was  necessary  to  make 
her  a  i)arty  to  that  suit,  she  might  have  filed  a  proper  bill  for  redemption  ;  the 
mere  circumstance  of  not  making  her  a  party  to  that  suit,  would  not  give  her  a 
right  to  file  a  bill  of  a  different  species,  unless,  indeed,  she  could  bring  in  that 
circumstance,  as  evidence  of  collusion.  Supposing,  however,  that  there 
was  collusion,  that  fact  could  not  alter  the  character  of  her  bill. — 
[Mr.  Pemberton  Leigh :  Assuming  that  the  Appellant  ought  to  have  been 
a  party  to  Horsfall's  suit,  had  she  not  a  right  to-  file  a  bill,  for  the  purpose  of  putting 
lieraelf  in  the  same  position  as  if  slie  had  lieen  a  party?  She  would  have  had  a 
right  to  see  the  accounts  taken,  and  to  have  participated  in  any  surplus.] — There 
is  no  allegation  in  the  Appellant's  bill,  to  warrant  such  proceedings.  The  right  of 
a  judgment  creditor  to  file  a  bill  for  redemption,  arises,  not  from  any  charge  [412] 
which  the  judgment  creditor  has  on  the  equity  of  redemption,  that,  he  can  only  get 
through  the  interference  of  a  Court  of  Equity;  but  a  judgment  creditor,  having  a 
legal  right  against  the  estate,  which  the  debtor  has  mortgaged,  a  Court  of  Equity 
treats  the  alienation,  which  the  debtor  has  made,  though  at  law  absolute,  as  in  equity, 
only  a  security  for  the  mortgage  debt;  therefore,  a  judgment  creditor  is  allowed 
to  come  to  a  Court  of  Equity,  and,  by  paying  off  the  mortgage  debt,  to  procure  the 
removal  of  the  legal  impediment.  By  the  common  law,  landed  estate.s  were  not 
liable  to  a  mere  judgment,  for  money.  This,  however,  has  been  altered.  The 
Statute  of  Westminster,  l.'j  Edw.  L,  c.  18,  first  gave  the  writ  of  elegit,  against  the 
legal  estate ;  and  by  the  Statute  of  Frauds,  29  Car.  II.,  c.  3,  execution  is  given  against 
a  trust  estate.  It  was  a  question,  at  one  time,  whether  there  could  be  an  execution 
against  an  equity  of  redemption,  and  it  was  urged,  that  as  an  equity  of  redemption 
was,  in  efPect,  a  trust,  therefore,  execution  should  be  given  against  it:  the  contrary 
has  been  decided.  Lyster  v.  DoJland  (1  Ves.  Jun.  431).  I'hniket  v.  Penson  (2  Atk. 
290).  Neate  v.  The  Did-e  of  MarlhoroiKjh  (3  Myl.  and  Cr.  407,  415).  It  is  clear, 
therefore,  that  the  right  of  a  judgment  creditor,  to  come  into  equity,  is  not  founded 
on  any  lien  he  may  have  upon  the  equity  of  redemption.  The  Appellant's  counsel 
argue  as  if  it  was  a  case  of  legal  assets.  It  is  not  so  :  the  mortgage  is  prior  to  the 
judgment.  The  Local  Statutes,  referred  to  by  the  Appellant's  counsel,  do  not  make 
a  judgment  debt,  a  charge  upon  the  equity  of  redemption,  but  only  upon  the  slaves 
remaining  iu  the  possession  [413]  of  the  debtor,  and  unmortgaged.  It  is  not  the 
practice  to  make  judgment  creditors  of  a  mortgagor,  parties  to  a  bill  of  fore- 
closure. A  difference  may  now  arise  upon  the  1st  and  2nd  Vict.,  c.  110,  which  gives 
judgment  creditors  equitable  charges  upon,  real  estate,  but  the  present  case  is  not 
affected  by  that  Act.  The  Appellant  was  not,  therefore,  a  necessary  party  to  the 
suit  by  the  Respondent.  Supposing  that  point  to  be  doul>tful,  is  it  to  be  said,  that, 
in  the  absence  of  any  evidence  to  prove  collusion,  she  is  at  liberty  to  file  such  a  bill  as 
this,  instead  of  one  for  redemption?  The  case  made  by  the  Appellant's  Ijill,  is  one 
of  prior  equity  and  lien  ;  there  was  no  evidence  of  either  ;  neither  was  it  established, 
in  evidence,  that  any  portion  of  the  purchase^money  of  the  estate  and  slaves,  bought 
by  Fairclough,  remained  unpaid ;  and  even  if  it  was  so,  and  the  Appellant  had  an 
equitable  lien,  in  respect  of  the  same,  such  lien  was  not  availal)le  against  the  Re- 
pondents'  mortgage.  The  bill  was,  therefore,  properly  dismissed,  as  against  the 
Respondent. — [Lord  Langdale :  Could  the  Appellant  have  filed  a  bill,  praying  that 
the  executors  might  redeem  the  mortgage,  for  her  benefit,  without  offering  to  make 
up  anv  deficiency?] — In  Pearse  v.  Hewitt  (7  Sim.  471),  it  was  held,  that  you  could 
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only  bring  a  mortgagee  into  Court,  for  the  purpose  of  redeeming  him  ;  and,  having 
been  made  a  party  to  the  bill,  which  did  not  pray  for  redemption,  a  demurrer  by 
him  for  multifariousness  was  allowed.  The  order  for  leave  to  intervene,  was  made, 
solely  upon  the  ground  of  the  Appellant  having  a  suit  pending,  upon  which  she 
might  ultimately  establish  some  right,  or  equity,  on  the  Testator's  estate;  this  was 
the  ground  upon  which  her  petition  for  leave  to  intervene  was  founded,  and  [414] 
her  right  to  maintain  the  exceptions,  by  her  taken  to  the  Master's  report  in  that 
suit,  depended  upon  the  issue  of  her  own  suit ;  and  such  suit  having  been  dismissed, 
as  against  the  Respondent,  the  Appellant's  right  to  maintain  the  exceptions,  in 
the  former  suit,  failed,  and,  as  a  matter  of  course,  the  order  giving  leave  to  inter- 
vene was  gone  also.  If  the  order  in  Gordon  v.  Dunstone,  be  reversed,  then  the  excep- 
tions would  be  revived,  and  it  would  be  a  matter  of  course,  to  dismiss  the  order  of 
the  2nd  of  December,  1844  ;  but  if  the  order  dismissing  the  bill  in  Gordon  v.  Dun- 
stone,  be  allowed  to  stand,  the  other  must  stand  also.  The  accounts  would  have 
been  taken  in  quite  a  different  manner,  had  the  Appellant  established  her  claim 
in  her  own  suit. 

Mr.  Wigram,  in  reply. — This  is  not  the  case  of  a  mortgagee  simply  foreclosing  ; 
the  suit  of  Horsfall  v.  Dunsione  is  for  the  extraordinary  remedy  of  a  sale,  and  a 
judgment  creditor  is  not  made  a  party  to  the  suit.  It  was,  therefore,  defective  for 
the  want  of  proper  parties,  as  such  creditor  was  a  necessary  party.  The  cases  cited 
on  the  other  side,  only  show  that  judgment  creditors  were  not  necessary  parties  to 
a  bill  of  foreclosure.  This  bill  prays  a  sale,  which  is  essentially  different  from  a 
foreclosure  ;  as  the  Appellant  was  not  a  party  to  that  suit,  she  had  a  right  to  inter- 
vene and  watch  the  accounts. — [Mr.  Pemberton  Leigh. — Wliat  is  the  eft'ect  of  a  judg- 
ment against  executors?] — It  is  analogous  to  the  case  of  an  intestacy,  and  the 
intestate  leaving  a  bond  debt.  The  3rd  and  4th  Wm.  and  M.,  c.  14,  and  the  47th 
Geo.  III.,  c.  74,  s.  2,  do  not  charge  the  real  assets,  descended  or  devised,  with  the 
ancestor's  debt,  [415]  but  only  make  the  heir  or  devisee,  personally  liable  to  the 
value  of  the  assets.  Spackman  v.  Timbrell  (8  Sim.  253).  Mathews  v.  Jones  (Anst. 
506).  The  same  was  the  course  in  Jamaica,  in  judgments  against  executors. 
Townsend  v.  Price  (Grant's  Jamaica  Cases,  p.  325).  The  .'i3rd  Geo.  III.,  c.  16,  was 
passed  for  the  purpose  of  giving  effect  to  a  judgment  before  execution.  The  Re- 
spondent does  not  deny  that  we  have  a  right  to  file  a  bill,  as  a  judgment  creditor, 
but  she  says  that  the  Appellant's  right,  as  against  him,  is  confined  to  a  mere  right 
to  redeem,  and  for  that,  M'Donough  v.  Shreivhridge  [2  Ball  and  B.  555],  and  Drew 
V.  O'llara  [2  Ball  and  B.  562,  re.],  are  cited.  These  cases  are  distinguishable  from 
the  present;  the  prior  mortgagee  had  not  come  to  the  Court  for  a  sale,  as  in  the 
present  case.  It  was  next  contended,  that  the  Statute  of  Frauds  gave  execution 
against  trust  estates,  but  not  against  an  equity  of  redemption.  Lyster  v.  DolJand 
[1  Ves.  Jun.  431],  and  Plunket  v.  Peiison  [2  Atk.  290],  which  were  cited  in  support 
of  this  position,  only  decide,  that  an  equity  of  redemption,  of  a  term,  could  not  be 
taken  in  execution;  they  are  no  authority,  that  a  judgment  creditor  has  not  a  lieu 
of  some  description,  on  the  estate:  if  not,  how  can  he  come  to  redeem?  Neither 
does  the  case  of  Neate  v.  The  Duke  of  Marlborough  [3  My.  and  Cr.  407]  apply;  for 
the  sole  question  held  there,  was,  that  a  judgment  creditor  who  sought  relief  in 
equity  against  his  debtors'  equitable  interest  in  freehold  property,  ought  previously 
to  sue  out  an  elegit.  -We  are  in  the  position  of  a  party  who  has  taken  out 
execution,  as  the  Jamaica  Act,  38  Geo.  III.,  c.  23,  s.  3,  makes  an  execution  lodged, 
equivalent  to  a  writ  of  execution  levied.  In  Sharpe  v.  The  Earl  of  Srarhorough  (4 
Ves.  538),  it  was  held  that  an  equity  of  redemption  of  a  mortgage  in  fee,  was  not 
equitable  assets,  as  against  [416]  judgment  creditors,  and  that  a  judgment  creditor, 
was  entitled  to  priority  over  a  simple  contract  creditor,  as  against  the  equity  of 
redemption. — [Lord  Brougham. — You  contend  that,  when  there  is  a  mortgage,  a 
judgment  creditor,  and  a  second  mortgage,  and  then  a  sale,  that  upon  a  question 
arising,  whether  the  produce  of  the  equity  of  redemption  is  to  be  treated  as  equit- 
able assets  or  not,  it  gives  the  judgment  creditor  a  lien  upon  the  equitable  assets?] — 
Yes;  but  the  Respondent,  Horsfall,  says,  that  if  that  be  so,  yet  that  a  judgment 
creditor  of  the  mortgagor  is  not  a  necessary  party,  to  a  suit  of  this  kind,  where  a 
mortgagee  prays  for  a  sale.  The  practice  in  England  is  to  make  a  judgment 
creditor  a  party  to  a  bill  of  foreclosure. — [Lord  Langdale. — A  judgment  creditor 
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may  be  a  jn-oper  party,  but  is  he  a  necessary  party?  do  you  put  liim  in  the  same 
position  as  a  second  mortgagee?  If  a  judgment  creditor  has  taken  out  an  elegit, 
is  he  to  be  considered  in  the  same  position  as  a  second  mortgagee/] — He  is  a  neces- 
sary party,  since  the  Statute,  3  and  4  Vict.,  c.  105.  RoUeston  v.  Morton  (1  Con. 
and  Law.  252).  An  elegit  is  never  sued  out,  unless  the  party  is  about  to  take  pro- 
ceedings upon  it.  The  Respondent,  Ilorsfall,  says,  wliy  is  the  circumstance  of  his 
bill,  praying  a  sale,  to  alter  the  rights  of  the  Appellant?  Our  answer  is,  that 
since  he  seeks  an  extraordinary  remedy,  we  arc  also  entitled  to  an  extraordinary 
remedy.  Sir  Edward  Sugden,  in  the  case  of  Rollexton  v.  Morion  (1  Con.  and  I^aw, 
252),  held,  that  a  mortgagee  could  make  a  judgment  creditor  of  the  mortgagor, 
subsequent  to  the  mortgage,  a  party  to  a  foreclosure  suit  ;  if  so,  surely  a  judgment 
creditor  has  a  right  to  be  present,  when  a  sale  is  prayed.  [417]  Secondly;  the  order 
giving  the  Appellant  liberty  to  intervene  in  the  suit  of  Gordon  v.  Dnnstone,  has  not 
been  discharged  ;  under  that  order  we  have  taken  exceptions  to  the  report.  It  is 
against  all  practice  to  confirm  a  report,  until  the  exceptions  to  the  report  have  been 
disposed  of. 

The  Right  Hon.  T.  Pemberton  Leigh  (16th  Dec.  1846).— This  case  comes  before 
the  Court,  upon  two  appeals  from  the  Court  of  Chancery,  in  Jamaica,  brought  by 
the  same  Appellant,  Miss  Gordon  :  the  one,  against  a  decree,  in  a  cause  of  Gordon 
V.  Dunnfone ;  the  other  against  an  order,  in  a  cause  of  HorsfaU  v.  Dumttoni'.  It  is 
071  tlie  first  only  of  these  appeals,  that  we  are  able,  at  present,  to  pronounce  an 
opinion.  The  case,  in  substance,  is  as  follows: — In  182.3,  William  Fairclougli 
was  the  owner  of  several  estates  in  Jamaica,  with  slaves  and  stock  upon  them  ;  on 
the  19th  of  May,  1823,  lie  mortgaged  these  estates,  with  the  slaves  and  stock,  to 
Messrs.  Horsfall  and  Hodgson,  of  whom,  Mr.  Horsfall,  the  Respondent,  is  the  sur- 
vivor. In  the  same  year,  Fairclougli  died,  having  made  a  Will,  by  which  he  ap- 
pointed Dunstone  and  several  other  persons,  executors.  He  devised  his  real  estates 
to  his  executors,  upon  certain  trusts,  not  necessai'y  to  be  stated.  Fairclough,  at  his 
death,  was  indebted  to  Miss  Gordon,  the  Appellant,  in  a  considerable  sum  of  money, 
secured  by  his  bond,  to  a  trustee,  for  her;  and  in  October,  1824,  judgment  was 
recovered  in  Jamaica,  upon  this  bond,  against  the  qualified  executor  of  the  Testator, 
and  a  writ  of  execution  issued  on  the  judgment.  The  judgment  was  afterwar-ds 
assigned  to  the  Appellant  ;  and  it  is  alleged  by  the  Appellant,  that,  by  the  local 
laws  of  Jamaica  she  became  entitled  to  tlie  [418]  same  rights  against  the  estate  of 
the  obligor,  as  if  the  judgment  had  been  recovered  against  the  obligor,  in  his  life- 
time, by  the  Appellant  personally.  This  lias  not  been  disputed  by  the  Respondent, 
and  we  assume  it  to  be  so.  In  December,  1836,  Messrs.  Horsfall  and  Hodg.son,  the 
mortgagees,  filed  their  bill  in  the  Court  of  Chancery,  in  Jamaica,  against  Dunstone, 
as  the  only  executor  and  tru.stee  of  Fairclough,  in  the  Island,  and  against  some 
other  persons  claiming  charges  under  his  Will,  upon  his  real  estate.  The  bill  prayed 
an  account  of  what  was  due  upon  the  Plaintiff's  mortgage,  and  that  the  amount, 
together  with  their  costs,  might  be  paid,  by  a  day  to  be  appointed,  or,  in  defaulr 
thereof,  that  the  estates,  stock,  and  slaves,  or  a  competent  part  thereof,  might  be 
sold  :  that,  out  of  the  monies,  the  Plaintiffs  might  be  paid  their  delit  and  co-:ts  ; 
and  that  the  residue  of  such  sale  monies,  if  any,  might  be  applied  as  the  Court 
should  direct;  and  that  all  proper  and  necessary  parties  might  be  ordered  to  join 
in  such  sale,  and  execute  to  the  purchaser  or  purchasers  of  the  said  premises  all 
such  deeds,  conveyances,  and  assurances,  as  should  be  approved  of  by  the  Master, 
in  case  the  parties  should  disagree  about  the  same;  and  for  a  receiver  and  manager 
to  be  appointed  over  the  said  estate.  The  bill  stated,  that  there  were  judgments 
against  the  estate  of  Fairclough,  to  a  large  amount;  but  none  of  the  judgment 
creditors  were  made  parties.  This  bill  did  not  pray  any  general  administration  of 
the  estate  of  Fairclough,  nor  payment  of  the  mortgage  debt,  out  of  any  other  assets, 
than  the  mortgage  property,  the  Appellant,  not  being  made  a  party  to  this  bill, 
was  left  at  liberty  to  take  such  proceedings  at  law,  or  in  equity,  as  her  title  was 
sufficient  to  maintain.  Against  the  mortgaged  property  she  [419]  could  take  no 
proceedings  at  law,  under  her  judgment;  for  an  equity  of  redemption  was  not 
subject  to  a  writ  of  execution,  but,  in  equity,  she  was  entitled  against  the  mort- 
gagees to  redeem,  and  as  against  the  executors  and  trustees,  to  have  a  generwS 
account  of  assets,  and  to  maintain  a  suit  for  these  purposes.     The  Appellant,  liow- 
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L'ver,  conceived  herself  to  be  entiUed  to  olatain  much  more  extensive  relief,  than 
this,  against  both  the  mortgagees,  and  the  representatives  of  Fairclough.  As  to  a 
portion  of  the  property  included  in  the  mortgage,  viz.,  the  Dumfries  estate,  with 
the  stock  and  slaves  upon  it,  she  alleged,  that  it  had  been  sold  by  her  to  Fairclough, 
and  that  the  debt  secured  by  her  judgment,  consisted  of  purchase-money,  for  that 
property,  remaining  unpaid  ;  and  she  insisted,  that,  in  respect  of  that  property, 
she  had  a  vendor's  lien,  and  was  entitled,  in  equity,  to  be  preferred  to  the  mort^ 
gagees.  She  alleged  further,  that,  by  collusion  between  the  mortgagees  and  execu- 
tors, the  mortgage  had  been  improperly  kept  on  foot,  and  items  fraudulently  intro- 
duced into  the  mortgage  accounts,  partly  on  the  part  of  the  executors,  and  partly 
on  that  of  the  mortgagees,  to  increase  the  apparent  amount  of  the  mortgage  debt, 
beyond  the  sum  really  due ;  and  she  insisted,  that  the  executors  had,  in  other  re- 
spects, committed  a  devastavit,  for  which  they  were  personally  liable.  Under  these 
circumstances,  on  the  12th  of  April,  1837,  she  filed  her  bill  in  the  Court  of  Chancery, 
in  Jamaica,  the  dismissal  of  which,  as  against  Horsfall^  the  Respondent,  is  ihe 
ground  of  the  fir.st  appeal.  It  is  necessary  to  examine,  with  some  minuteness,  the 
frame  of  this  bill,  as  far  as  it  affects  the  Resjaondent.  It  professes  to  be  filed  by 
the  Appellant,  on  behalf  of  liersulf,  and  all  other  the  creditors  of  Fairclough.  It 
is  filed  against  Dunstone,  [420]  the  surviving  executor  of  Fairclough,  resident  in 
the  Island,  and  against  Horsfall  and  Hodgson,  and  several  other  parties.  It  insists 
on  the  Plaintifl's  right  to  priority  over  the  mortgagees,  in  respect  of  the  Dumfries 
estate,  and  that,  if  the  Testator's  personal  estate  should,  on  a  fair'  account  thereof 
being  taken,  prove  to  be  deficient  to  satisfy  her  lien,  with  the  interest  accrued 
thereon,  such  deficiency  ought  to  be  made  good  out  of  the  Dumfries  Mountain  estate, 
and  the  compensation-money,  in  respect  of  the  slaves  sold  therewith,  and  the  rents 
and  profits  thereof,  and  that  the  same,  or  a  sufficient  part  thereof,  ougllt  to  be 
sold  for  that  purpose;  it  disputes  the  fact  of  payment  of  £7000,  part  of  the  con- 
sideration for  the  mortgage ;  it  charges  collusion  between  the  mortgagees  and 
executors,  in  the  management  of  the  mortgaged  estates,  and  alleges  the  introduc- 
tion into  the  mortgaged  accounts,  of  various  improper  items,  so  as  fraudulently  to 
increase  the  amount  appearing  due  on  the  mortgage ;  and  it  charges  other  acts  of 
misconduct  by  the  executors.  It  then  prays  a  declaration  that  the  plaintiff  has  a 
prior  lien  on  the  Dumfiies  Mountain  estate  and  slaves:  an  account  of  what  is  due 
to  the  Plaintiff,  and  the  other  creditors  of  Fairclough;  an  account  of  the  personal 
estate  of  Fairclough,  and  an  application  of  it,  in  payment  of  the  Plaintift''s  judg- 
ment debt,  and  debts,  in  equal  degree,  according  to  their  priorities  ;  and,  if  the 
personal  estate  should  be  insufficient,  then  that  the  Appellant's  judgment  debt  might 
be  paid  out  of  the  Dumfries  Mountain,  and  other  real  estates  ;  that  for  this  pur- 
pose, the  real  estates,  or  a  competent  part,  might  be  sold,  and  that  all  proper  parties 
might  be  ordered  to  join  in  the  sale,  and  that,  out  of  the  proceeds  of  the  sale,  the 
Plaintiff  might,  in  the  first  place,  be  paid  her  full  costs  [421]  of  suit;  in  the  next 
place,  that  the  money  to  arise  from  the  Dumfries  Mountain  estate  might  be  applied, 
as  far  as  it  would  extend,  in  payment  of  what  was  due  to  the  Plaintiff  ;  and,  as  to 
the  money  to  arise  Ijy  sale  of  the  other  real  estates  of  the  Testator,  in  paying  to 
Horsfall  and  Hodgson  such  sum  as  might  (on  taking  the  account  therein  prayed 
to  be  taken),  and  should  be  found  to  be  due,  and  owing  to  them,  bona  fide,  on  their 
said  mortgage  security,  in  case  they  should  consent  to  join  in  the  sale,  lastly  there- 
inbefore prayed  ;  and,  in  the  next  place,  in  payment  of  what  might  be  found  due 
to  the  Plaintiff',  and  the  other  creditors,  who  should  come  in,  and  contribute  to  the 
expenses  of  the  suit.  It  then  prayed  relief  against  the  executors,  in  respect  of 
certain  specific  acts  of  misconduct  alleged  against  them,  and  various  accounts  and 
inquiries,  for  the  purpose  of  ascertaining  what  was  due  on  the  mortgage,  and  the 
disallowance  of  various  charges  and  items,  alleged  to  have  been  fraudulently  intro- 
duced into  the  mortgage  accounts,  by  collusion  between  the  mortgagees  and  execu- 
tors. It  prayed  also  specific  relief  against  the  executors,  in  respect  of  alleged  mis- 
conduct on  their  parts,  and  the  appointment  of  a  manager,  consignee,  and  receiver. 

No  judgment  creditor  was  made  a  Defendant  to  this  bill. 

The  bill  did  not  seek  to  redeem  the  mortgage,  but,  on  the  contrary,  as  to  a 
portion  of  the  pro])erty,  disputed  the  mortgagees'  title;  it  did  not  seek  a  sale  agaii  st 
the  mortgagees,  but  merely  prayed  sucli  sale  if  the  mortgagees  consented;   if  noi, 
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any  sale  was  to  be  subject  to  the  mortgage.  There  could  be  no  right  to  take  the 
mortgage  accounts  in  the  suit,  unless,  either  by  redemption  or  sale,  the  mortgage 
deljt  was  to  lie  [422]  paid  ;  but,  as  this  bill  was  fnimed,  no  payment  could  be  had 
by  the  mortgagee  unless  they  thought  fit  to  join  in  the  sale. 

On  the  l.Sth  of  October,  18.'57,  Hor.sfall,  who  had  survived  Hodgson,  his  partner, 
tiled  a  general  demurrer  to  this  bill,  for  want  of  equity.  The  demurrer  came  on 
for  argument  on  the  31st  of  January,  18."58,  and,  as  appears  from  the  order  made 
on  that  occasion,  the  objection  "  that  the  Plaintiff  had  not,  by  her  bill,  offered  to 
redeem  the  mortgage  to  Horsfall,  in  the  ])leadings  stated,  or  to  pay  whatever  miglit 
be  due  ther.on,  when  the  amount  thereof  prayed  l)y  her  bill  was  taken,  as  she  ougiit 
to  have  done,"  was  distinctly  taken  at  the  bar.  Whatever  might  be  the  value  of  that 
olijection,  in  ordinary  cases,  it  was  clear  that  it  could  not  sustain  a  general  de- 
murrer to  tlie  bill,  in  this  case,  for  facts  were  stated,  entitling  the  Plaintiff  to  priority 
over  the  mortgage  as  to  a  portion  of  the  ])ro]ierty  included  in  it.  The  demurrer 
was,  therefore,  most  properly  overruled.  The  Plaintiff,  however,  had  distinct  notice 
of  the  objection,  which  the  Defendant  insisted  on,  with  respect  to  the  omission  of 
any  offer  to  redeem.  The  Defendant  obtained  leave  to  appeal  against  the  order 
overruling  the  demurrer,  a  proceeding,  however,  which  he  afterwards  abandoned. 

On  the  28th  of  July,  1838,  the  Respondent,  Horsfall,  procured  an 
order  for  setting  down  the  suit  of  IlorxfaU  v.  Diinstone,  for  hearing. 
On  the  28th  of  August,  1838,  the  Appellant  presented  her  petition  in 
the  two  causes  of  Gordon  v.  Diinntone.,  and  Hor.'ifaU  v.  Dunstone,  alleg- 
ing that  improper  delays  were  interposed  by  the  Defendants  to  the  pro- 
gress of  the  suit  of  (rordon  v.  Dunstone,  and  praying,  tliat  "  either  the  two 
causes  of  Gordon  v.  Duimtone,  and  llorxfnU  v.  Dunxtone,  [423]  might  be  heard 
together,  as  soon  as  the  Appellant  should  lie  able  to  surmount  tlie  diflficulties  aiid 
delays  thrown  in  her  way,  by  the  complainant,  in  the  cause  of  Horsfall  v.  Dunstone, 
or  that  the  Appellant  might  be  at  liberty  t«  intervene,  as  a  party  to  the  sui*  of 
llorsfoU  V.  Diin.stone,  and.  to  come  in  and  set  up  her  right  therein,  and  lay  before 
the  Master  a  .statement  of  facts,  with  such  objections  to  Horsfall's  accounts  as  siie 
might  be  advised." 

This  petition  wa.s  heard  on  the  28th  and  29th  of  September,  1838,  when  the  fol- 
lowing order  was  made: — "That  the  petitioner,  the  Appellant,  be  permitted  to 
intervene,  as  a  party  to  the  suit  of  Horsfall  v.  Dunstone,  and  to  come  in  and  .set  up 
her  rights  therein,  and  lay  before  the  Master  a  statement  of  facts,  with  such  objec- 
tions to  the  complainant's  accounts  as  she  might  be  advised."  This  order  has  :iot 
been  appealed  from  :  and  it  was  afterwards  embodied  in  the  decree,  made  on  the 
hearing  of  the  cause  of  Horsfall  v.  Dunstuue,  on  the  30th  of  January,  1839.  That 
decree  was  as  follows: — "That  it  siiould  be  referred  to  the  Ma.ster,  to  take  an 
account  of  what  was  due  to  the  complainant,  Horsfall,  under  the  indenture  of  m,il- 
gage,  of  the  19th  of  May,  1823,  for  principal  and  interest  on  the  mortgage-debt 
thereby  secured,  '  etc.  ;  and  it  was  further  ordered,  that  Ann  Carr  Gordon,  the 
Appellant,  "  should  be  permitted  to  come  in  and  attend  the  Master,  in  the  taking 
of  the  aforesaid  account,  and  lay  before  him  such  objections  as  she  might  he  advised. 
as  directed  by  the  order  of  the  28th  and  29th  days  of  September,  1838,  subject  to 
all  objections  and  arguments  which  may  be  urged  against  the  same,  by  Ann  Carr 
Gordon  ;  "  and  the  further  consideration  was  reserved. 

Under  these  orders,  the  Appellant  was  at  liberty  to  [424]  attend  the  proceedings 
in  the  suit  of  Horsfall  v.  Dunstone,  as  if  she  had  been  made  a  party.  It  appcrb, 
that  she  did  carry  in  objections  to  the  Master's  report,  of  the  amount  due  to  Hjrs- 
fall,  which  objections  were  overruled  ;  and  on  the  5th  of  August,  1840,  the  Master 
made  his  report,  finding  a  very  large  sum,  exceeding  £15,000,  to  be  due  to  the 
Respondent,  Horsfall.  To  this  report,  the  Appellant  filed  sixteen  exceptions,  on  the 
21st  of  September,  1840,  under  leave  given  liy  the  Court,  on  her  petition  for  that 
purpose.  In  the  meantime,  on  the  8th  of  August,  1840,  the  Respondent  put  in  his 
answer  to  the  Appellant's  bill.  By  that  answer,  he  disputed  the  priority  claimed 
by  the  Appellant ;  he  denied  the  collusion  and  fraud  imputed  by  the  bill,  and  he 
stated  the  proceedings  which  had  taken  place  in  the  suit  of  Horsfall  v.  Dunstone. 

On  the  2nd  and  3rd  of  February,  1841,  the  Appellant's  exception  in  the  suit  of 
Horsfall  v.  Dunstone  were  heard,  when  the  following  order  was  made: — "His 
Excellency  the  Chancellor,  declared,  that  he  could  not  issue  any  order  on  the  excep- 
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tions,  until  it  sliould  be  deteriu'ned,  at  the  hearing  of  the  cause  of  Gordon  v. 
Duiiistone,  whether  or  not  the  excejjtions,  in  respect  of  her  judgment  demand,  in  the 
pleadings  mentioned,  had  a  valid  claim  on  the  mortgaged  premises,  in  the  pleadings 
mentioned:  Ijut  the  Chancellor  was  pleased  further  to  declare,  that  if  such  judg- 
ment demand  should,  at  such  hearing,  be  estal)lished,  as  a  just  claim  on  the  mort- 
gaged premises,  and  if  there  should  lie  no  other  funds  from  which  the  claim  could 
be  satisfied,  he  would  then  refer  back  the  report  of  the  Master,  for  further  con- 
sideration and  inquiry,  with  such  directions  as  should  appear  proper;  and  the 
Chancellor  postponed  all  order  on  the  exceptions,  until  after  the  suit  [425]  of 
Guidon  V.  hnnxtiine  should  have  lieen  heard,  and  ordered,  that  the  costs  of  all 
parties  on  the  argument  thereof  should  abide  the  further  order  of  the  Court."  The 
eft'ect  of  which  we  shall  have  presently  to  consider. 

On  the  30th  of  November,  1843,  the  Appellant's  suit,  of  Gordon  v.  Dunstone, 
came  on  for  hearing,  before  the  Vice-Chancellor  of  Jamaica.  The  Appellant  failed 
in  establishing  her  claim  of  priority  over  Horsfall,  as  to  any  portion  of  the  property, 
and  she  also  failed  in  proving  any  collusion  between  the  mortgagees  and  executors, 
and  the  bill  against  all  the  Defendants  was  dismissed  with  costs.  The  only  cir- 
cumstance which  could  have  justified  the  dismissal  of  the  bill  against  the  representa- 
tives of  Fairdough,  was  the  failure  of  the  Plaintiff  to  prove  lier  debt ;  whether  there 
was  any  such  failure  does  not  very  distinctly  appear.  However,  the  cause  was  re- 
heard on  the  31st  of  January,  1844,  when  the  plaintiff's  del)t  being  proved,  the 
bill  was  still  dismissed  with  costs  against  Horsfall;  but  as  to  the  other  Defendants, 
a  decree  was  made,  directing  an  account  of  the  Testator's  debts,  and  various  accounts 
and  inquiries  with  respect  to  the  Testator's  estate,  as  to  which  no  conipl  lint  is  made 
by  either  party. 

It  is  against  this  decree,  as  far  as  it  dismissed  the  bill  against  Horsfall,  that  the 
first  appeal  is  brought.  The  dismissal  appears  to  have  proceeded  on  the  ground, 
that  the  biU  did  not  offer  to  redeem  the  mortgage,  and  that  the  Plaintiff'  could  not 
be  entitled  to  take  the  accounts  agaivist  the  mortgagee  upon  any  other  terms.  It 
was  urged,  on  the  part  of  the  Appellan",  that  it  was  not  necessary  for  the  Plaintiff 
to  offer  to  redeem  the  mortgage,  but  that,  if  it  were  necessary,  it  was  sufficient  to 
make  the  offer  at  the  bar,  without  [426]  making  it  by  the  bill.  In  sui)port  of  this 
latter  proposition,  Parker  v.  Alroih  [1  You.  372]  and  Clarke  v.  Tippintj  [4  Beav. 
588],  were  referred  to,  in  which  it  was  held,  that,  when  a  party  was  entitled  to 
relief  upon  the  terms,  the  Coun  might  impose  tliose  terms  as  the  condition  of 
granting  relief,  and  that  it  was  not  necessary  that  the  Plaintiff  should  oft'er  them 
by  his  bill.  But,  in  a  bill  to  redeem  a  mortgage,  redemption  is  the  sub.stance  of 
the  relief  to  which  the  Plaintiff'  is  entitled,  and  the  accounts  are  merely  ancillary 
to  it,  and  the  Plaintiff'  must  both  state  and  prove  a  case,  to  entitle  him  to  redeem. 
With  respect  to  the  necessity  of  praying  redemption  by  the  bill,  where,  as  in  Ireland 
cMid  Jamaica,  the  practice  of  the  Court  is  to  decree  a  sale,  instead  of  a  foreclosure, 
several  cases  are  to  be  found  in  the  books.  The  ca.ses  of  HtJJonoiujh  v.  S/iewbridt/e 
(2  Ball  and  Bea.  555),  and  Vreir  v.  O'llara  (2  Ball  and  Bea.  562),  support  the  doctrine, 
that  the  i)ill  must  offer  to  redeem,  where  a  prior  incumbrancer  is  brought  before  the 
Court.  The  case  of  Bulfe  v.  Lord,  as  it  is  reported  (1  Con.  and  Law.  519),  might, 
at  first,  seem  to  support  the  contrary  proposition.  Tliere,  a  mortgagee,  entitled  to 
a  first  and  third  mortgage,  Ijrought  an  intervening  incuml)raucer  before  the  Coun. 
'■Jhe  Plaintiff'  prayed  a  sale  and  application  of  the  proceeds  in  payment  of  the  charges, 
but  did  not  by  his  bill  oft'er  to  redeem  the  second  mortgage;  and  it  might  appear  that 
tlie  Chancellor,  Sir  Edward  Sugden,  thought,  that,  in  Ireland,  where,  as  in  Jamaica, 
the  Court  decrees  a  sale  instead  of  a  foreclosure,  such  an  ofi'er  might  be  dispensed 
with.  But  the  report  of  the  same  case  (2  Dru.  and  War.  408)  is  fuller,  and  seems 
luore  accurate;  and  by  that  report,  it  is  clear,  that  the  Cliancellor  thought  that  re- 
demption was  the  only  relief  to  which  the  Plaintiff'  was  [427]  entitled,  that  there 
ought  to  have  been  in  the  bill  an  offer  to  redeem,  and  he  only  disallowed  the  objec- 
tion, because,  not  being  raised  by  the  answer,  it  came  liy  surprise  upon  the  Plaintiff 
at  the  hearing.  However,  he  imposed  upon  the  Plaintiff'  the  necesity  of  redeeming 
th  second  mortgage.  This  case,  therefore,  so  far  from  supporting  the  present  bill, 
ii3  rather  an  authority  against  it.  It  shows,  that  redemption  is  the  only  relief  to 
which  a  subsequent  incumbrancer  is  entitled  against  a  prior  incumbrance,  evea 

554 


GORDON  V.  HORSFALL  [1846]  V  MOORE,  428 

where  the  Court  decrees  a  sale,  instead  of  a  foreclosure,  and  it  leads,  by  inference, 
to  the  conclusion,  that  the  objection,  if  taken  in  proper  time,  must  be  allowed.  Here 
the  Plaintitf,  by  the  demurrer,  liad  notice  of  the  objection  ;  it  does  not  ajipear,  that, 
at  the  bar,  she  ofl'ered,  or  was  willing',  to  redeem,  and,  if  she  had  ofl'ered  to  do  so, 
her  bill  was  filed  for  a  wholly  different  and  inconsistent  jnirpose  ;  it  sou«;lit  relief 
of  an  entirely  different  kind,  and  was  quite  incapaljle  of  l)eing  used  as  a  bill  for 
redemption.  Upon  this  point,  the  cases  referred  to  liy  tlie  Respondent,  of  Trduiilttoii 
V.  Bnikes  [6  Ves.  57.'i],  and  Mnriinez  v.  Cooper  [2  l{uss.l!).'<],  are  very  material  and 
decisive.  It  is  then  said,  that,  at  all  events,  the  Plaintiff,  as  a  judgment  creditor 
witli  a  writ  of  execution,  liad  an  eipiitalde  lien  on  the  mortgaged  estates,  in  respect 
of  which  she  was  entitled  to  be  present  at  taking  tiie  mortgage  accounts,  and  tiiat 
she  ought  to  have  been  made  a  party  to  Horsfall's  suit;  and  that  Iier  bill  may  be 
considered  as  a  cross-bill  for  that  purpose,  inasmuch  as  the  proceedings  in  that 
suit,  although  not  mentioned  in  her  bill,  are  stated  in  the  Defendant's  answer.  The 
Respondent,  on  the  other  hand,  insists,  that  the  Plaintiff,  as  a  judgment  creditor, 
had  no  lien  upon  the  mortgaged  property,  but  merely  a  right  to  come  into  equity, 
and  remove  the  [428]  legal  impediment  to  the  e.xecution  of  her  judgment  by  re- 
deeming the  legal  mortgage.  In  support  of  this  view  of  the  case,  Petite  v.  The  Duke 
of  M(irlboroni//i  [.'5  My.  and  Cr.  407,  415],  and  other  cases,  are  refered  to  ;  and  it  was 
stated  at  the  bar,  that  the  practice  in  England  is  now  to  make  the  judgment 
creditor  a  party  to  a  bill  of  foreclosure.  If  it  were  necessary,  in  this  case,  to  decide 
these  points,  there  might,  perhaps,  l)e  found  to  l)e  consideral)le  difficulty  in  the  case 
cited  by  the  Ajipcllants,  of  Rullexton  v.  Morton  (1  Con.  and  Law.  "252),  and  which  is 
more  fully  reported  in  1  Dru.  and  War.  171.  The  Court  was  of  opinion,  that,  even 
before  the  recent  Statute,  all  judgment  creditors  were  necessary  parties  in  such 
cases ;  and  Sir  Edward  Sugden  stated,  that  it  was,  in  England,  the  invariable 
practice  to  bring  them  before  the  Court.  But  it  appears  to  us,  that,  supposing  the 
Plaintiff  ought  to  have  been  a  party  to  Horsfall's  suit,  for  the  purpose  of  watching 
the  moi-tgage  accounts,  she  had  already  obtained,  in  sul)stance,  that  relief ;  for 
she  had  procured  an  order,  under  which  she  was  entitled  to  be  treated  as  a  party  in 
that  cause,  and  to  attend  the  passing  the  accounts  ;  and  this  appeared  at  the  hearing 
of  her  suit.  The  si)ecial  case,  therefore,  attempted  to  be  made  against  Horsfall, 
having  entirely  failed,  and  no  offer  to  redeem  being  made,  the  \n\\  appears  to  us  to 
have  been  properly  dismissed  against  him,  and  we  tliink  that  the  decree  appealed 
from  must  be  affirmed,  with  costs. 

The  question,  tlien,  remains  upon  tlie  second  appeal,  whellicr  we  are  to  alter  the 
order  in  Horsfall  v.  Dunstone,  overruling,  in  substance,  the  Appellant's  exceptions. 
If  we  were  to  reverse  this  order,  the  efl'ect  would  be  to  o])en  tlie  accounts,  at  present 
closed  between  the  executors  and  the  mortgagees,  and  the  effect  [429]  of  some  of  them 
might  be  injuriously  to  affect  the  interests  of  the  executors.  Now,  those  parties  have 
not  been  served  with  this  appeal,  and  we  think  that  we  cannot  dispose  of  this  question 
without  hearing  those  parties,  if  they  wish  to  be  heard.  This  appeal,  therefore,  must 
stand  over,  and  intimation  must  be  given  to  the  executors,  that  if  they  wish  to  be 
heard  upon  it,  we  will  hear  them,  before  expressing  any  opinon  ;  but  if  they  do  not 
wish,  as  probably  they  may  not,  to  appear,  we  shall  then  be  ready  to  dispose  of  this 
appeal  without  any  further  argument. 

The  appeal  stood  over  for  six  months,  and  the  executors  of  Fairclou<'li  not 
having  appeared  or  expressed  any  wish  to  be  heard  upon  the  second  appeal,  jud'>- 
ment  was  delivered,  as  follows,  by 

The  Right  Hon.  T.  Pemlierton  Leigh  (June  28,  1847). — This  appeal  is  brought 
from  two  orders  of  the  Court  of  Chancery  in  Jamaica,  made  in  a  cause  of  Horsfall 
V.  Diinsfone.  The  case  was  argued  before  us  some  months  ago,  together  with  another 
appeal,  by  the  same  Appellant,  against  a  decree  of  the  same  Court,  in  a  cause  of 
Gordon  v.  HorsfaU.  relating  to  the  same  subject-matter.  The  latter  appeal  was 
disposed  of  soon  after  the  argument;  in  tlie  present  case,  judgment  was  reserved, 
in  order  to  give  certain  parties  who  might  possibly  be  interested,  and  who  had  not 
been  regularly  served  with  process,  an  opportunity  of  appearing,  and  arguing  the 
case,  if  they  should  think  fit  so  to  do.  They  have  not,  however,  thought  it  necessary 
to  appear,  and  we,  therefore,  proceed  to  deliver  our  judainent.     The  case,  as  far 
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as  it  is  necessary  to  state  it  for  the  present  purpose,  was  this — [His  Lordship  then 
[430]  shortly  recapitulated  the  several  proceedings  in  the  two  suits  of  Horsfall  v. 
Uunxtoiie,  and  Gordon  v.  Dunstoiie,  and  the  orders  and  decrees  therein,  down  to 
the  decree  of  the  31st  of  January,  1844,  on  the  rehearing  of  the  suit  of  Gordon  v. 
Dunstone,  when  the  liill  was  dismissed  as  against  Horsfall  (ante,  [5  Moo.  P.C.]  p. 
405) — and  continued  as  follows:] — The  principle  of  this  decree  was,  that,  as  the 
Appellant  had  proved  her  judgment  debt,  she  was  entitled  to  a  decree  for  relief 
against  the  estate  of  Fairclough;  but  as  she  had  not  made  out  her  special  case 
alleged  against  Horsfall,  and  had  not  offered  to  redeem  him,  the  suit  against  him 
could  not  be  maintained.  Against  this  decree,  so  far  as  it  dismissed  the  bill  against 
Horsfall,  Miss  Gordon  olrtained  leave  to  appeal.  Her  appeal  was  heard  Ijefore  us 
at  the  same  time  with  that  in  which  we  are  now  delivering  judgment,  and  the  decree 
complained  of  was  affirmed.  On  the  20th  of  September,  1844,  the  Respondent, 
Horsfall,  presented  his  petition  in  the  cause  of  Horsfall  v.  Dunsione,  praying,  that 
the  Master's  report,  dated  the  5th  of  August,  1840,  might  be  confirmed  absolute,  and 
that  the  cause  of  Horsfall  v.  Dututone  might  be  set  down  to  be  heard,  on  further 
directions  and  on  the  costs  reserved ;  and  that  all  costs  incurred  in  the  said  cause 
by  the  unnecessary  intervention  of  the  Appellant  might  be  ordered  and  directed  to 
be  borne  by  her.  On  the  2nd  of  December,  1844,  that  petition  was  heard,  and  one 
of  the  orders  now  complained  of  was  made,  which  was  to  this  effect :  that  the  Master's 
report  should  be  confirmed  absolute,  and  that  the  cause  of  Horsfall  v.  Dunstone 
should  be  set  down  to  be  heard  on  further  directions  the  next  hearing  day.  On  the 
18th  of  January,  1845,  Miss  Gordon  obtained  leave  to  appeal  against  [431]  this 
order,  and  she  has  appealed  accordingly.  On  the  27th  of  January,  1845,  the  cause 
of  Horsfall  v.  Dunstone  was  heard  upon  further  directions,  when  the  following 
order  was  made: — "  that  the  several  Defendants  in  the  cause  of  Horsfall  v.  Dun- 
stone, on  or  Ijefore  the  1st  day  of  May  next,  should  pay  unto  the  complainant  his 
taxed  costs,  and  also  the  sum  of  £15,619  •3s.  2d.,  with  interest  from  the  date  of  the 
Master's  report;  and  in  default  thereof,  the  said  plantation,  etc.,  and  all  the 
stock  upon  and  belonging  thereto,  and  all  other  the  premises  comprised  in  the 
said  indenture  of  mortgage,  should  be  put  up  to  sale,  and  actually  sold,  etc.,  and  that 
the  monies  to  be  derived  from  such  sale  shall  be  paid  in  to  the  hands  of  the  receiver- 
general  of  the  island,  and  remain  to  the  credit  of  the  said  cause  of  Horsfall  v. 
Dunstone  until  the  result  of  the  appeal  of  the  Appellant,  Ann  Carr  Gordon,  from  the 
decree  in  Gordons.  Dunstone,  shall  he  ascertained,  and  until  the  further  order  of  the 
Court;  and  in  case  the  Appellate  Court  shall  confirm  the  decree  of  the  Court,  then 
that  the  Master  do,  out  of  the  said  sale  monies,  etc.,  in  the  first  place,  pay  complain- 
ant, Horsfall,  his  co.sts,  and,  in  the  next  place,  the  sum  found  due  to  him  on  said 
mortgage,  and  pay  the  residue  as  the  Court  should  direct,  witli  liberty  to  com- 
plainant, if  the  Appellate  Court  should  make  any  other  order,  to  apply  to  the 
Court  for  further  directions."  Against  this  order,  also,  the  Appellant  has  appealed. 
The  propriety  of  both  orders  appears  to  us  to  depend  upon  the  same  question, 
viz.,  whether,  either  from  the  nature  of  the  case  or  the  terms  of  the  order  of  the  2nd 
and  3rd  of  February,  1841,  the  dismissal  of  the  Plaintiff's  bill,  in  Gordon  v.  Dun- 
stone, necessarily  drew  after  it,  the  disallowance  of  the  exceptions  in  the  case 
[432]  of  Horsfall  V.  Dunstone.  Looking  at  the  cases  on  their  merits,  it  appears  to 
be  free  from  doubt.  If  the  Appellant  had  established  such  a  ca.se  as  entitled  her  to 
attend  the  passing  the  accounts  in  Horsfall  v.  Dunstone,  and  to  take  the  judgment 
of  the  Master  upon  olijections  to  the  accounts,  (and  the  order  giving  this  liberty 
is  not  in  dispute,)  how  could  she  be  del)arred  from  the  right  to  liave  the  judgment 
of  the  Vice-Chancellor  upon  them  ?  If  she  was  to  come  in  under  the  decree  as  a 
party,  why  was  she  not  entitled,  like  any  other  party,  to  the  l)enefit  of  appealing 
from  the  Master  to  the  Court?  It  is  said,  however,  that  the  order  of  the  3rd  of 
February,  1841,  excludes  her.  That  order  provides,  that,  if  the  judgment  demand 
.should,  at  the  hearing,  be  established  as  a  just  claim  against  the  mortgaged  premises, 
and  if  there  should  be  no  other  funds  from  which  the  claim  could  be  satisfied,  the 
Court  would  direct  a  further  reference;  and  it  is  contended,  that  the  necessary 
inference  is,  that,  unless  those  facts  appeared,  the  exceptions  would  be  overruled. 
This  does  not  appear  to  us  to  be  a  necessary  inference;  liut,  if  it  was  so,  the  judg- 
rfmit  debt  was  established  as  a  just  claim  on  the  mortgaged  premises — not,  indeed, 
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in  priority  to  the  mortgagees,  which,  as  to  tlie  principal  part  of  the  property,  was 
never  claimed,  but  in  subordination  to  it.  The  riglit  to  attend  tlie  Master  could  not 
be  intended  to  depend  on  the  priority  of  claim,  for  in  that  respect  the  Plaintiff  had 
nothing  to  do  with  the  accounts,  nor  could  it  depend  upon  the  Plaintift"s  success  in 
impeaching  the  mortgage,  or  proving  collusion  or  fraud,  for  in  that  case  she  would 
have  been  entitled  to  a  very  different  account  in  her  own  suit.  She  had  established 
the  only  right  which  made  her  a  projier  party  to  attend  the  taking  the  ac-[433]- 
counts  in  IJorsfaU  v.  Dunstone.  The  bill,  as  against  Horsfall,  failed,  not  l)ecause 
she  had  not  made  out  her  title  specifically  against  the  mortgaged  estate,  but  because 
she  had  not  asked  the  proper  relief. 

It  appears  to  us,  therefore,  that  she  was  entitled  to  iiave  her  exce])tions  heard 
and  disposed  of,  and  that  the  order  of  the  2nd  of  December,  18-14,  must,  therefore, 
lie  reversed,  and  that  the  Court  must  lie  directed  to  proceed  to  hear  the  Appellant's 
exceptions.  The  order  on  further  directions  must,  of  cour.se,  also  lie  reversed;  but 
if  any  sale  has  taken  place  under  it,  probably  it  may  be  for  the  interest  of  all 
parties  that  it  should  not  be  disturbed,  and,  if  so,  some  words  may  be  necessary  to 
be  introduced  into  our  order. 

Declare  that  the  Appellant  was  entitled  to  have  her  exceptions  heard  and  disposed 
of,  and  with  this  declaration: — Reverse  the  two  orders  complained  of. — Direct  the 
Court  to  proceed  accordingly:  but  this  order  is  to  be  without  prejudice  to  any 
sale  which  may  have  taken  place  under  the  order  on  further  directitins,  which  is 
to  stand  as  if  this  order  had  not  been  made 

[Mews'  Dig.  tit.  COLONY,  III.  Appeal  to  Privy  Council,  6  Practice,  h. ;  tit.  MORT- 
GAGE, B.  7  of  CoJoniul  Estate,  a.  West  huNes,  L.  Redemption,  5.  b.  Offer  to 
redeem,  R.  Partie.s,  1.  c,  Jiidr/ment  creditor.  S.C.  11  Jur.  569.  On  poini 
as  to  necessity  for  offer  to  redeem,  commented  on  and  distinguished  in  Kntinnnl 
Bank  of  Australasia  v.  United  Hand-in-Hand  and  Band  of  Hope  Coy.,  1879,  4 
A.C.  at  p.  400.] 


[434]  ON  APPEAL  FROM  THE  CHANCERY  COURT  AT  YORK. 

FRANCIS   HART   DXKY..— Appellant ;  THOMAS   V^KL'POB.Tt,— Respondent  * 
[Dec.  8,  9,  10,  and  11,  1846]. 

Origin  of  the  jurisdiction  of  the  Church,  in  cases  of  Testament  and  Intestacy; 
not  distinctly  traceable. 

The  Church  never  had,  at  any  time,  in  this  country,  Iiy  law,  any  beneficial  in- 
terest in  the  property  of  inte.states,  but  merely  the  right  or  duty  of  juris- 
diction and  administration,  and  the  right  of  possession,  for  the  latter  pur- 
poses [5  Moo.  P.C.  488]. 

The  right  to  goods  belonging  to  persons  dying  intestate,  without  leaving  husband 
or  widow,  and  without  kindred,  as  bona  vacantia,  has,  from  the  earliest 
times,  been  vested  in  the  King,  in  right  of  His  Crown  [5  Moo.  P.C.  494]. 

In  1377,  Edward  III.,  by  charter,  granted  to  his  son,  Jolm  of  Gaunt,  Duke  of 
Lancaster,  the  county  of  Lancaster,  as  a  County  Palatine,  within 
the  Duchy  of  Lancaster,  "  et  qiuiecumque  alia  lihertates  et  Jura 
Regalia  ad  Gomitem  Palatinum  pertintntia,  adeo  integre  et  lihere 
sicut  Comes  Cestriae  infra  eundem  Comitatinn  Cestriae  dinoscitur 
obtinere."  By  subsequent  Charters,  and  Acts  of  Parliament,  the 
Duchy,  and  such  rights  as  were  originally  granted  with  it,  became  vested  in 
Her  Majesty,  by  a  title  distinct  from  Her  Crown.  Held,  that  the  words  of 
the  Charter  carried  the  right  to  bona  vacantia,  as  Jiira  Regalia,  to  the  County 
Palatine  ;  and  that  the  Queen,  being  entitled  to  the  Duchy  of  Lancaster, 
separate  from  the  Crown  of  England,  was  entitled  to  the  goods  of  a  bastard 

*  Present :  Lord  Brougham,  Lord  Langdale,  Mr.  Baron  Parke.  Sir  Herbert 
Jenner  Fust,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton 
Leigh. 

557 


V  MOORE,  436  DYKE  V.  WALFORD  [1846] 

intestate,  dying  witliout  next  of  kin,  in  riglit  of  lier  Duchy  of  Lancaster,  and 
administration  granted  to  the  nominee  of  Her  Majesty,  in  riglit  of  Her 
Ducliy  [5  Moo.  P.C.  496]. 
Held  also,  that  it  was  not  necessary  for  the  Duke  of  Lancaster  to  show  an  enjoy- 
ment of  such  right,  by  the  Earl  of  Chester,  as,  in  the  absence  of  evidence  to 
the  contrary,  the  Court  would  presume  the  enjoyment  of  the  right,  by  the 
Earl  of  Chester  [5  Moo.  P.C.  498]. 

The  question  arising  upon  this  appeal,  respected  the  title  of  Her  Majesty  to  the 
personal  property  of  an  intestate  Ijastard,  who  died  domiciled  in  the  County  Pala- 
tine of  the  Duchy  of  Lancaster  ;  whetlier,  in  virtue  of  Her  prerogative,  as  (^ueen  of 
England,  or  whether  it  [435]  devolved  on  Her  Majesty  in  right  of  Her  Duchy  of 
Lancaster. 

The  proceedings  originated  in  the  Consistorial  and  Episcopal  Court  of  Chester, 
in  a  cause  of  granting  letters  of  administration  of  the  goods,  chattels,  and  credits  of 
Ann  Rothwell  Wignall,  otherwise  Ann  Rothwell.  late  of  Preston,  in  the  county  of 
Lancaster,  who  died  in  that  county  in  1840,  a  minor,  a  bastard,  spinster,  and  in- 
testate, leaving  personal  property,  within  the  county,  of  the  value  of  £3500.  The 
deceased  was  born  within  the  County  Palatine,  and  died  domiciled  there.  In  the 
Court,  at  Chester,  a  Proctor,  duly  authorized,  having  alleged  that  the  deceased's 
personal  estate  and  effects  had  devolved  to  Her  Majesty,  in  right  of  Her  royal  pre- 
rogative, and  that  Her  Majesty,  by  warrant,  dated  the  7th  of  April,  1842,  had  ap- 
pointed George  Maule,  the  Solicitor  for  the  Treasury,  Her  nominee,  for  procuring 
letters  of  administration  of  the  effects  of  the  deceased  for  her  use,  prayed  that  letters 
of  administration  might  be  granted  to  Ueorge  Maulc.  This  application  was  op- 
posed by  a  Proctor,  who  alleged,  that  Her  Majesty  had,  I)}'  a  warrant,  bearing  date 
the  28tli  of  May,  1842,  appointed  John  Teesdale,  then  Her  Solicitor  for  the  Duchy 
of  Lancaster,  Her  nominee,  and  denied  that  the  estate  and  effects  of  the  deceased 
had  devolved  upon  Her  Majesty,  in  right  of  Her  royal  prerogative,  but,  on  the 
contrary,  alleged  that  such  estate  and  effects  devolved  upon  Her  Majesty,  in  right 
of  the  Duchy  of  Lancaster,  and  prayed  that  letters  of  administration  [436]  might 
issue  to  John  Teesdale,  as  the  nominee  of  Her  Majesty,  in  right  of  Her  Duchy  and 
Count}'  Palatine  of  Lancaster. 

The  intere.st  of  Her  Majesty,  in  right  of  Her  Duchy  and  County  Palatine,  being 
denied,  an  Act  on  Petition  was  brought  in,  wherein  the  Proctor  for  the  Crown 
alleged,  that  the  estate  and  effects  of  the  deceased  had  devolved  on  Her  Majesty,  in 
right  of  Her  royal  prerogative. 

By  the  answer  on  behalf  of  the  Duchy,  the  interest  of  Her  Majesty,  in  right  of 
Her  Prerogative,  was  denied  ;  and  it  was  alleged,  that  the  deceased  died  domiciled 
within  the  County  Palatine  of  Lancaster ;  that  at  the  several  times  of  the  making 
and  granting  of  the  Charters  and  Letters  Patent  of  the  51  Edw.  III.  and  1.3  Rich.  II. 
the  Earl  of  Chester  possessed  and  enjoyed,  within  the  county  of  Che.ster,  the  right  to 
take  and  have,  to  his  own  use  and  profit,  the  goods,  chattels,  credits,  and  all  per- 
sonal estate  and  effects  whatsoever,  within  the  said  county  of  Chester,  of,  and  belong- 
ing to,  every  person  who  should  die  domiciled  therein,  intestate,  and  without  next 
of  kin  ;  that  King  Edward  the  Third,  by  his  Charter  and  Letters  Patent  of  28th  of 
February,  in  the  51st  year  of  his  reign,  did,  in  consideration,  among  other  things, 
of  the  earnest  probity  and  excellent  wisdom  of  his  son,  John,  Duke  of  Lancaster,  in 
the  said  Chailier  and  Letters  Patent,  called  King  of  Castile  and  Leon,  and  Duke  of 
Lancaster,  of  his,  the  said  king's,  certain  knowledge  and  cheerful  heart,  with  the 
assent  of  the  prelates  and  nobles  being  in  his,  the  said  king's,  then  present  Parlia- 
ment, called  together  at  Westminster,  grant  (among  other  things),  in  the  words 
following: — "  Concessimus  pro  nobis  et  haercdihus  nostris,  praefato  flio  nostro 
quod  ipse  ad  totnm  vitatn  suam  hnheat  [437]  infrn  Comitatum  Lanca^triae  Cancel- 
lariom  suam  ac  hreina  siM  sub  siyillo  siio  pro  officio  Cance.llarine  deputando  coii' 
signanda  justitiarins  siios  tarn  ad  placita  Cornnae  quam  ad  quaernmque  alia  placitn 
conimunem  legem  tangentia  tenenda  ac  cog7iitiones  eorundem  et  qiiascumqiie  execu- 
tiones  per  hrevia  sua-  et  ministros  suos  ihidem  faciendas  et  qvaeciiniqtie  alia  liher- 
tates  et  jura  regalia  ad  Comitem  Palitinum  pertinentia  adeo  integre  et  libere 
sicut  Comes  Cestriae  infra  eundem  Cortunitatum  Cf striae  dinoscitur  ohtinere  (deci- 
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mis  quiiitiadeci/nU  et  aliis  quutu  et  auhsidiis  nobis  tt  liaeredihus  nustris  -per  co)ii- 
munitateni  rtijni  nostri  et  decimis  et  aliis  quotis  per  cleruin  ejusdein  leijni  nobis 
concessis  et  iniposterum  concedendis  aut  eidein  cleru  per  Sedeni  AjMstolicam  ini- 
positis  et  iinponendis  ac  perdonationibus  ritae  et  inenibrorum  in  casu  quo  aliquis 
ejusdeni  coiiiitatits  aut  alius  in  eodem  coinitutu  pro  aliquo  delicto  vitain  vel  niem- 
hruiii  (iinitteie  debeat  ac  etiam  superioritate  et  potestute  corriyendi  ea  quae  in 
Curiis  ejusdein  filii  nostri  ibidem  erronice  facto  fuerint  vel  si  idem  filius  noster 
aut  ministri  sui  in  justitia  i?i  Ciiiiix  ejasdrin  filii  nostri  inihi  facie.nda  defecerint 
semper  salvis)."  That  afterwards,  and  during  the  life  of  the  said  Joim,  by  another 
Charter,  in  tlie  l.'itli  year  of  tlie  reign  of  King  Kiehard  the  Seeond,  after  reciting 
that  the  said  John,  Ijy  petition  to  King  Uieiiard  the  Second,  exhibited  in  the  King's 
Parliament,  holden  at  Gloucester,  had  suggested  that,  by  pretext  of  the  general 
words  in  the  said  Charter  and  Letters  Patent  of  Edward  the  Third,  he,  the  said  John, 
had  exercised  and  held,  from  the  time  of  the  grant  of  the  said  King  (among  other 
things),  his,  the  said  Jolin's,  Exchequer  in  the  County  of  Lancaster,  and  all  things 
to  such  Exchequer  pertaining:  and  reciting  also,  that  he.  King  Uichard  the  Second, 
with  the  assent  of  the  Prelates,  Dukes,  [438]  Earls,  Barons,  and  Commons,  of  the 
realm  of  England,  in  the  same  Parliament  assembled,  by  his  Letters  Patent,  had  de- 
clared that  he,  the  said  John,  should  and  might,  by  virtue  of  the  said  general  words, 
use  all  and  every  the  premises  by  him  theretofore  used,  by  pretext  of  the  same 
general  words,  as  is  premised:  and,  further, .that  the  said  King  Richard,  of  his 
special  grace,  had  granted,  for  him  and  his  heirs,  to  the  said  John,  that  he  might 
have  his  Exchequer  in  the  said  County  of  Lancaster,  and  Barons  and  other  Minis- 
ters necessary  to  the  same  Exchequer,  and  also  all  jurisdictions,  executions,  and 
customs  whatsoever,  in  the  same,  his  Exchequer,  which  were  reasonably  used  in  the 
King's  Exchequer  of  England,  and  might  full}'  and  reasonal.)ly  use  and  enjoy  them 
there:  the  said  King  Richard  tiie  Second,  with  the  assent  of  his  then  present  Parlia- 
ment, did  grant  unto  the  said  John  (among  other  things),  in  tlie  words  following, 
that  is  to  say:  "  Laeto  corde  et  ex  certa  scientia  nostra  concessimu^  pro  nobis  et 
haeredibns  nostris  praefato  avunculo  nostra  quod  ipse  et  haeredes  sui  masculi  de 
corpore  suo  legitime  procreati  haheant  infra  Comitatum  Lancustriae  Cancellariam 
suam  ac  brevia  sua  sub  siyillo  suo  pro  officio  Cancelluriae  deputando  conservanda 
Justitiarios  suos  tarn  ad  placita  Coronae  quam  ad  quaecumque  alia  placita  com- 
munem  legem  tangentia  tenenda  ac  cognitiones  eorundem  et  quascumque  execu- 
tiones  per  brevia  sua  et  ministros  suos  ibidem  faciendas  et  quaecumque  alia  liber- 
tafes  et  jura  regali-a  ad  Comitem  Palatinum  pertinentia  adeo  libere  et  integre  sicut 
Comes  Cestriae  dinoscitur  obtinere.  Et  quod  liabeant  Scaccarium  suum  in  dido 
Comitatu  Lancustriae  ac  Barones  et  alios  Ministros  iti  eodem  Scaccario  necessarios, 
necnon  jurisdictiones  executiones  et  consuetudines  quascumque  in  Scaccario  nostra 
Angliae  rat ionabil iter  usitatas  et  eis  ibidem  plene  gua-\/^Z^'\-deant  et  rationabiiiter 
utantur.  Et  quod  liabeant  juri-sdictionem  et  potestattiii  fuciendi  et  constituendi 
Justitiarios  suos  itineranfes  ad  placita  forestae  et  alios  Justitiarios  ad  quaecumque 
ali-a  placita  assisam  forestae  tangentia  infra  dictum  Comitatum  Lancustriae  tenenda 
imperpetuum  Qilacitis  tamen  et  querelis  quibuscumque  ubi  nos  vel  haeredes  nostri 
ill  dicto  Scaccario  vel  coram,  praefatis  Justitiarii-s  partes  fuerimiis  vel  fieri  con- 
tingat  emergentibus  ac  decimis  quintisdecimis  et  aliis  quotis  et  subsidiis  nobis  et 
haeredibus  nostris  per  communitatem  regni  nostri  et  decimis  et  aliis  quotis  per 
clerum  ejusdem  regni  concessis  et  ex  nunc  concedendis  aut  eidem  clero  per  Sedem 
Apostolicam  im.positis  et  iinponendis  ac  pardon^itionibus  vitae  et  membroruni  in 
casu  quo  aliquis  ejusdem  Comitatus  aut  alius  in  eodem  Comitatu  pro  delicto  aliquo 
vitam,  vel  membrum  amittere  debeat  ac  etiam  superioritate  et  potestate  corrigendi 
ea  (piae  in  Curia  ejusdem  avunculi  nostri  vel  dictorum  haereduni  suorum  ibidem 
erronice  facta  fuerint  vel  (si)  idem  aininculus  noster  seu  dicti  haeredes  sui  aut  eorum 
miniifri  in  justitia  in  curia  sua  facienda  defecerint,  semper  salvis)."  That  the  said 
John,  by  virtue  of  the  said  Charters  and  Letters  Patent,  held  and  enjoyed,  before, 
and  at  the  time  of  his  death,  in  tail  male,  the  rights,  franchises,  privileges,  and 
profits  to  the  said  County  Palatine,  and  the  grant  thereof  appertaining,  as  part  and 
parcel  of  the  Duchy  of  Lancaster,  and  that  after  the  death  of  the  said  Jolin,  his,  the 
said  John's,  son,  Henry  (thereafter  King  of  England,  by  the  title  of  King  Henry  IV.) 
became  seised,  and  up  to  and  at  the  time  of  his,  the  said  Henry's,  becoming  King  of 
England,  held  in  tail  male,  the  said  rights,  franchises,  privileges,  and  profits,  as 
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heir  male  of  the  body  of  the  said  Jihii,  by  virtue  of  the  said  grants,  iliat  the  said 
King  Henry  IV.,  by  his  Chaiter  [440]  and  Letters  Patent,  of  the  14th  day  of  October, 
in  the  first  year  of  his  reign,  of  his  certain  knowledge,  and  with  the  assent  of  his 
then  present  Parliament,  did,  for  himself  and  his  heirs  grant,  declare,  decree,  and 
ordain  (among  other  things),  in  the  words  following: — "  Quod  tain  Ducatus  noster 
Lancastriae  quam  urviversa  et  singula  alia  commitatus  honores  castra  maneria  feoda 
advocationes  possessiones  annuitates  et  dominia  quaecurnque  nobis  ante  adeptionem 
dignitatis  nostrae  regiae  qualitercutiique  et  uhirumque  jure  haereditario  in  domi- 
■iiiru  servitio  vel  in  reversions  seu  alias  qualitercumque  discensa  nobis  et  dicfU 
liaeredihus  nostri-s  in  cartis  praedictis  specificatis  in  forma  praed'icta  remaneant 
imj}er petit uni  et  quod  taliter  et  tali  modo  et  per  tales  officiarios  et  niintstros  in 
omnibus  dedutantur  gubernentur  et  pertractentur  sicut  remanere  deduci  gubernari 
et  pertractari  deberent  si  ad  culmen  dignitatis  regiae  assutnjiti  nrinime  fmssemus 
ac  insuper  quod  talia  et  h/ujusmodi  libertates  jura  regalin  consitetudtnes  et  fran- 
chesiae  in  Bucatu  cornitatibus  honoribus  castris  maneriis  feodis  as  caeteris  jiosses- 
sionihus  ejt  dominiis  praedictis  in  omnibus  et  per  omnia  imperpetuwm  habeantur  et 
exerceantur  contimientur  fiant  et  utantur  et  per  tales  officiarios  et  ministros  guber- 
nentur et  exequantur  quae  et  qualia  et  per  quales  officiarios  et  ministros  tarn  tem- 
pore dicti  Domini  et  patris  nostri  quam  temporibus  aliorum  jtrogenitorum  et  ante- 
cessorum  nosfrorum-  in  eisdein  Diicatu  cornitatibus  honoribus  castris  maneriis  feodis 
ac  aliis  posse ssionibus  et  dominiis  praedictis  uti  et  haberi  ac  regi  et  gubernari  con- 
suevei'unt  virtiite  cartarum  praedictaruni :"  by  virtue  of  which  said  last  Charter 
and  Letters  Patent  of  King  Henry  IV.,  the  .same  rights,  liberties,  franchises,  and  all 
other  privileges  and  advantages  whatsoever,  did,  after  the  death  of  the  said  King 
Henry  IV.,  de,scend  to,  and  were  enjoyed  [441]  by,  the  late  Kings,  Heni-y  V.  and  VI. 
respectively,  in  right  of,  and  united  with,  and  annexed  to,  and  as  parcels  and  mem- 
bers of,  the  Duchy  of  Lancaster.  That  his  said  Majesty,  King  Henry  VI.,  having 
been,  in  the  first  year  of'the  reign  of  his  late  Majesty,  King  Edward  the  Fourth,  in 
the  year  1461,  by,  and  with,  the  a.ssent  of  Parliament,  declared  and  adjudged  to  be 
convicted  and  attainted  of  high  treason,  it  was  further  ordained  by  the  said  Parlia- 
ment, that  the  said  Henry,  late  called  King  Henry  VI.,  should  forfeit  to  the  said 
King  Edward  IV.  and  the  Crown  of  England,  all  castles,  manors,  lands,  lordships, 
advowsons,  hereditaments  and  possessions,  with  their  appurtenances,  parcel  or 
mem!>er,  of  the  said  Duchy  of  Lancaster,  or  thereunto  united  or  annexed  ;  and  it  was 
also  ordained  and  established  by  the  said  Parliament,  that  the  same,  with  their  ap- 
purtenances, should  be  the  Duchy  of  Lancaster  Corporate,  and  be  called  the  Duchy  of 
Lancaster  ;  and  that  his  said  Majesty,  King  Edward  IV.  should  have,  seize,  take, 
hold,  enjoy  and  inherit  all  the  same,  by  the  name  of  Duchy,  from  all  other  his  inheri- 
tances, separate,  to  him  and  his  heirs.  Kings  of  England,  for  ever  ;  and  that  the 
County  of  Lancaster  should  be  a  County  Palatine.  And  after  mentioning  and  recit- 
ing certain  acts  of  Parliament,  passed  in  the  reign  of  King  Edward  the  Fourth,  for 
dismembering  the  Duchy,  and  afterwards  repeated  in  the  fir.st  year  of  the  reign  of 
King  Henry  VII.,  it  was  further  alleged  on  behalf  of  Her  Majesty  ;  that  by  virtue  of  the 
several  Charters,  Letters  Patent,  and  Acts  of  Parliament,  hereinl)efore  mentioned, 
the  said  Duchy,  with  all  the  rights,  liberties,  franchises,  and  all  other  privileges  and 
advantages  whatsoever  thereunto  belonging  and  appertaining,  had  descended  to 
Her  present  Majesty  with  the  Crown  of  these  realms,  but  separate  from  the  same,  in 
as  full  and  ample  a  [442]  manner  as  the  same  were  pos.sessed  by  any  of  the  before- 
mentioned  Kings  of  England  ;  by  reason  whereof,  it  was  alleged  and  submitted, 
that  the  said  deceased,  having  died  a  ba.stard,  a  spinster,  and  intestate,  domiciled 
within  the  said  County  Palatine  of  Lancaster,  the  said  goods,  chattels,  and  credits, 
of  the  said  deceased,  within  the  said  County  Palatine,  had  devolved  upon,  and  be- 
longed to.  Her  said  Majesty,  in  right  of  Her  said  Duchy  and  Countv  Palatine;  and 
he  prayed,  that  letters  of  administration  of  all  goods,  chattels  and  credits  of  the 
said  Ann  Rothwell,  deceased,  should  be  granted  and  committed  to  him,  the  said 
Jolm  Teesdale,  as  the  nominee  of  Her  Majesty,  in  right  of  her  Duchj'  and  County 
Palatine  of  Lancaster,  and  for  the  use  of  Her  Majesty,  in  rijht  of  her  said  Duchy  and 
County  Palatine. 

The  reply,  by  the  nominee  of  the  Crown,  on  behalf  of  Her  Majesty,  alleged,  that, 
at  the  times  of  making  and  granting  the  Charters  and  Letters  Patent  of  the  51 
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Edward  III.,  aud  13  Ritliaid  II.,  thu  Earl  of  Clie.ster  had  not,  as  alleged,  possessed 
and  enjoyed,  within  the  County  of  Chester,  the  right  to  take  and  have  to  his  own  use 
and  profit,  tlie  goods,  chattels,  and  personal  estates  and  effects  within  the  said 
county,  of  persons  dying  domiciled  tlierein,  intestate,  and  having  none  of  kin  ;  that 
the  right  to  such  goods,  as  well  witliin  the  said  county,  as  elsewhere,  was  in  the 
Ordinary  of  the  diocese,  wherein  the  deceased  resided  at  the  time  of  his  death,  and 
that  the  Ordinary  disposed  thereof,  according  to  his  conscience,  in  pious  uses;  that 
the  law  trusted  him  with  the  sole  distrilmtion  thereof,  and  that  the  clergy,  in  this 
trust,  were  unaccountable  to  any,  l)ut  to  God  and  themselves.  That  by  the  Statute 
(Westminster,  ii.)  13  Edw.  I.,  c.  xi.x.,  it  is  rei'ited  and  enacted  that,  "'  Whereas  after 
the  death  of  a  person  dying  intestate,  [443]  which  is  Ijounden  to  some  other  for  debt, 
the  goods  come  to  the  Ordinary  to  lie  disposed;  tiie  Ordinary  from  henceforth  shall 
be  bound  to  answer  the  debts,  as  far  forth  as  the  goods  of  the  dead  will  extend,  in 
such  .sort  as  the  executors  of  the  same  party  should  have  been  liounden  if  he  had 
made  a  testament."  That  lay  the  Statute  (Westminster,  i.),  31  Edw.  III.,  c.  xi.,  it  is 
recited  and  enacted,  "  Item,  it  is  accorded  and  assented,  that  in  case  where  a  man 
dieth  intestate,  the  Ordinaries  shall  depute  the  next  and  most  lawful  friends  of  the 
dead  person  intestate,  to  administer  his  goods,  which  deputies  shall  have  an  action 
to  demand  and  recover,  as  executors,  the  debts  due  to  tlie  said  person  intestate,  in 
the  King's  Court,  for  to  administer  and  dispend  for  the  soul  of  the  dead ;  and  shall 
answer  also  in  the  King's  Court  to  other,  to  whom  the  said  dead  person  was  holden 
and  bound,  in  the  same  manner  as  executors  shall  answer.  And  they  shall  be  ac- 
countable to  the  Ordinaries,  as  executors  be  in  the  caise  of  testament,  as  well  of  the 
time  past  as  the  time  to  come."  That  divers  other  Statutes  were  afterwards  made 
and  passed,  touching  the  granting  of  letters  of  administration  of  inteistates'  effects, 
viz.,  21  Hen.  VIII.,  c.  v.,  s.  3  and  4 ;  43  Eliz.,  c.  viii. ;  22  and  23  Car.  II.,  c.  x. ;  and 
29  Car.  II.,  c.  iii.,  s.  25  ;  l)ut  that  the  case  of  an  intestate  dying  without  kindred  is 
not  within  the  purview  of  those  acts  ;  that  in  all  such  cases,  as  well  in  the  County  of 
Chester  and  Duchy  and  County  Palatine  of  Lancaster,  as  elsewhere,  except  where, 
by  prescription,  lords  of  manors  and  others  exercise  the  franchise,  it  hath  been,  and 
now  is,  the  invariable  practice  of  the  Ordinary  to  commit  and  grant  the  adminis- 
tration of  the  goods,  chattels,  and  credits  of  such  deceased  persons  to  the  nominee 
appointed  bj'  and  for  the  use  and  benefit  of  the  Crown,  or  to  the  [444]  lawful  credi- 
tors of  the  deceased  ;  that  the  Crown  hath,  by  warrant  under  the  royal  sign  manual, 
countersigned  by  the  High  Treasurer,  Chancellor,  or  Under  Treasurer,  or  Commis- 
sioners of  the  Treasun',  for  the  time  being,  granted  the  proceeds  of  all  such  goods, 
chattels,  and  credits,  when  collected  by  such  nominees,  as  well  in  the  said  Couutv  of 
Chester  and  Duchy  and  Count}'  Palatine  of  Lancaster  as  elsewhere,  or  the  greater 
part  thereof,  to  and  among  the  natural  next  of  kin  of  such  deceased  persons  and 
others,  in  such  manner,  shares,  and  projiortions  as  to  the  Crown  has  appeared  meet. 
That  the  goods,  chattels,  and  credits  of  persons  dying  intestate,  and  having  none  of 
kin,  were  not  "  jura  reyaUa,"  of  franchise,  of  the  Crown,  at  the  times  of  making  and 
granting  the  Charters  and  Letters  Patent,  or  creation  of  the  said  Duchy  and  County 
Palatine  of  Lancaster,  and  were  not,  and  could  not  be,  granted  by  any  or  either  of 
the  said  Charters  of  Letters  Patent  as  such  "  jura  rei/dlia,"  or  franchise,  for  that 
Ihey  belonged  to  the  Ordinary,  and  were  not  mentioned  in  the  said  Charters  or 
Letters,  and,  consequently,  that  they  could  not  have  devolved  upon,  and  did  not 
belong  to.  Her  Majesty,  in  right  of  her  said  Duchy  or  County  Palatine.  That  by 
the  Statute.  1  Will.  IV.,  c.  25,  intituled,  "  An  Act  for  the  support  of  His  Majesty's 
household,  and  for  the  honour  and  dignity  of  the  Crow-n  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,"  by  the  I2tli  section,  among  other  things,  it  was  enacted, 
"that  notliing  tlierein  contained  should  extend,  or  be  construed  to  extend,  in  anv- 
wise  to  impair,  or  affect,  or  prejudice  any  rights  or  ]jowers  of  control,  or  manage- 
ment, or  direction  which  had  been  or  might  be  exercised  liy  authority  of  the  Crown, 
or  other  lawful  warrant,  relative  to  the  granting  or  distributing  of  any  personal 
property  devolved  to  the  Crown  by  reason  of  the  want  [445]  of  next  of  kin.  or  per- 
sonal representative  of  any  deceased  person,  liut  that  the  same  rights  and  powers 
should  continue  to  he  used,  exercised,  and  enjoyed  in  as  full,  free,  ample,  and  effi- 
cient manner,  to  all  intents  and  purposes,  as  if  the  said  Act  had  not  been  made." 
And.  in  conclusion,  the  Judge  was  prayed  to  reject  the  prayer  of  the  promovent, 
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and  to  decree  letters  of  administration  of  the  goods  and  chattels  of  the  said  Ann 
Rothwell,  deceased,  to  George  Maule,  as  the  nominee,  and  for  the  use  and  benefit  of 
Her  Majesty. 

Tlie  rejoinder,  filed  on  behalf  of  the  Duchy,  expressly  denied,  that,  at  the  times 
alleged  in  the  reply,  the  right  to  the  goods,  chattels,  and  credits  of  persons  dying 
intestate,  as  well  within  the  said  County  of  Chester,  as  elsewhere,  was  in  the  Ordinary 
of  the  diocese  wherein  such  person  resided  at  the  time  of  death,  and  that  the  Ordinary 
disposed  thereof  according  to  his  conscience,  in  pious  uses,  and  that  the  law  trusted 
him  with  the  sole  distribution  thereof;  and  that  in  this  solemn  and  conscientious 
trust,  the  clergy  were  unaccountable  to  any,  but  to  God  and  themselves  ;  and  it  was 
further  expressly  denied,  that  in  all  cases  where  an  intestate  died  without  kindred, 
it  had  be«n,  and  was,  as  well  in  the  said  County  of  Chester,  and  Duchy  and  County 
Palatine  of  Lancaster,  the  invarialjle  practice  of  the  Ordinary,  to  conmiit  and  grant 
letters  of  administration,  to  the  nominee  appointed  by,  and  for  the  use  and  benefit 
of,  the  Crown,  or  to  the  lawful  creditors  of  the  deceased.  And  it  was  expres.sly 
alleged,  that  if  the  Ordinary  had,  at  any  time,  committed  and  granted  the  adminis- 
tration of  the  goods,  chattels,  and  credits  of  any  person  dying  intestate,  and  without 
kindred,  domiciled  in  the  Duchy  and  County  Palatine,  as  alleged  in  the  reply,  such 
letters  of  administration  had  been  granted  [446]  wrongfully,  and  illegally,  and 
against  the  rights  of  Her  Majesty,  in  right  of  Her  Duchy  and  County  Palatine  of 
Lancaster;  and  it  was  denied,  that  the  said  goods,  chattels,  and  credits  of  a  person 
dying  intestate,  and  having  none  of  kin,  were  "  jura  regalia,"  or  franchise  of  the 
Crown,  at  the  time  of  granting  the  Charters  and  Letters  Patent,  or  creation  of  the 
Duchy  and  County  Palatine;  and  it  was  further  denied,  that  the  said  goods,  chattels, 
and  credits  were,  and  could  have  been,  granted  l>y  either  or  any  of  the  said  Charters, 
or  Letters  Patent,  as  such  "  jura  regalia,"  or  franchise,  as  aforesaid. 

Both  parties  filed  affidavits  in  support  of  the  principal  facts  and  allegations 
contained  in  the  pleadings.  They  also  filed  scheduler  of  administrations,  which 
had  been  granted,  during  the  present  century,  to  intestates'  property  within  the 
Duchy  of  Lancaster.  The  majority  of  these  letters  of  administration  were  granted 
to  the  nominees  of  the  Crown  ;  but  some  were  granted  to  the  nominees  of  the  Duchy. 
In  none  of  these  cases,  the  question  at  issue  had  been  raised. 

After  hearing  counsel  on  both  sides,  the  Chancellor  of  Chester  (The  Rev.  Henry 
Raikes),  on  the  30th  of  November,  1843,  pronounced  judgment,  holding,  that  the 
right  to  intestates'  goods  did  not  pass  to  the  Duchy,  by  the  words  "  jura  regalia" 
or  any  other  words  in  the  Charters  ;  and  that,  at  the  date  of  the  Charters,  the  right 
to  such  goods  inherently  belonged  to  the  Crown,  as  "  }>on<i  racantia"  and  pro- 
nounced in  favour  of  the  promovent,  and  decreed  letters  of  administration,  to  the 
nominee  of  the  Crown,  in  right  of  the  prerogative. 

From  this  sentence  and  decree,  an  appeal  was  prosecuted,  on  behalf  of  the  Duchy, 
to  the  Chancery  Court  of  York,  where  the  case  was  again  argued  by  counsel,  and  the 
surrogate  (The  Rev.  Robert  Sutton),  by  his  Judgment,  bearing  date  the  21st  of 
March,  [447]  1844,  reversed  the  Judgment  of  the  Court  of  Chester.  This  Judgment 
was  as  follows: — "  The  plenitude  of  the  words  of  the  original  grant  of  Falatinal 
rights,  and  jura  regalia,  to  the  Duke  of  Lancaster,  and  of  the  subsequent  Charters 
and  Acts  of  Parliament,  confirming  it,  would  comprehend  the  right  in  question. 
The  proof  adduced  on  both  sides,  of  tlie  exercise  of  the  right,  is  too  modern,  and  too 
conflicting,  to  be  of  much  weight.  The  Court  is  of  opinion,  that  the  Crown  is 
entitled  to  the  administration,  in  right  of  the  Duchy  of  Lancaster." 

From  this  Judgment,  Francis  Hart  Dyke,  Her  Majesty's  proctor,  on  Ijehalf  of  the 
Crown,  brought  the  present  appeal:  pending  the  same,  John  Teesdale,  Her  Majesty's 
nominee  on  that  behalf,  died;  when  Her  Majesty,  by  warrant  under  Her  Royal  Sign 
Manual,  bearing  date  the  12th  of  January,  1846,  appointed  the  now  Respondent, 
Thomas  Walford,  Solicitor  for  the  affairs  of  the  Duchy  of  Lancaster,  Her  nominee  in 
his  stead.     The  Appeal  now  came  on  for  hearing. 

The  Queen's  Advocate  (Sir  John  Dodson),  the  Solicitor-General  (Sir  David 
Dundas),  Mr.  Chilton,  Q.C.,  and  Mr.  C.  Town.send,  for  the  Appellant. 

The  Queen's  Advocate. — I  appear  for  the  nominee  of  the  Crown,  jure  Corona. 
The  cause  comes  here  upon  Ap)ieal  from  the  Chancery  Court  of  York,  to  which  Court 
it  was  appealed  from  the  Consistory  Court  of  Chester.     Tlie  Court  at  York  reversed 

562 


DYKE  V.   WALFORI)  [1840]  V  MOORE,  448 

the  decision  of  tlie  Consistory  Court  of  Chester,  tlie  Judpinent  of  wliii  h,  I  appear, 
with  my  learned  friends,  to  uphokl.  The  (juestion  turns  upon  [448]  the  true  con- 
struction and  interpretation  of  tlie  several  Charters,  erecting  tiie  Duchy  of  Lan- 
caster into  a  County  Palatine.  This  was  effected  by  Charters,  Letters  Patent,  and 
Acts  of  Parliament.  Tlie  first  Charter  was  made  by  Edward  IIL,  in  the  year  1377. 
By  this  Charter,  he  ij;rantod  to  his  son,  John  of  (Jaunt,  for  life,  the  county  of  Lancaster, 
as  a  County  Palatine.  Hichard  IL,  in  l.'iOO,  by  another  Charter,  extended  this  grant 
to  the  heirs  male  of  his  body  lawfully  begotten.  I'nder  these  grants,  John  of  (Jaunt 
held  the  Duchy,  in  tail  male,  till  his  death.  V\Hni  that  event,  his  son,  Henry, 
afterwards  Henry  IV,,  niiule  a  Charter,  with  the  assent  of  Parliament,  by  which  it 
was  declared,  that  the  Duchy  was  to  be  held  by  him,  and  liis  heirs,  separate  from  the 
Crown,  with  all  rights,  lil)erties,  etc.  Henry  V.  succeeded  to  the  Crown,  and  to  the 
Duchy,  which  descended  to  Henry  VL,  who  wa.s  deposed  and  adjudged  guilty  of 
high  treason;  whereupon  Edward  IV.  took,  by  virtue  of  an  Act  of  Parliament,  the 
Crown,  and  also  the  Duchy,  as  a  County  Palatine,  to  be  held  by  him  and  his  heirs 
for  ever.  Since  that  period,  the  Duchy  has  descended,  through  succe.ssive  Kings  of 
England,  to  Her  present  Majesty,  in  whom  it  now  is  vested,  by  a  title  distinct  from 
her  Crown.  Two  questions  only,  are  raised  by  this  Appeal.  First;  Whether,  at 
the  date  of  the  Charters  of  Edw.  III.,  and  Rich.  II.,  to  John  of  Gaunt,  the  King  had 
himself  the  right  to  the  personal  estate  of  persons  dying  within  the  Duchy,  intestate 
or  illegitimate,  without  any  known  relations.  And,  Secondly;  Supposing  the  right 
to  be  in  the  Crown,  at  that  time,  whether  it  passed  liy  the  grants  to  John  of  (Jaunt. 

I.  We  submit,  that  the  right  to  an  intestate  bastard's  estate,  at  the  date  of  the 
Charters  of  53  Edw.  III.,  in  the  year  1377,  and  13  Rich.  II.,  in  1390, 
was  in  the  Church,  and  not  in  the  Crown.  To  determine  this  ques- 
[449]-tion,  it  is  not  necessary  to  enter  into  the  history  of  the  granting  of 
intestate  estates,  but  to  inquire  simply  what  was  the  law  respecting  them,  at  the 
time  of  making  these  Charters.  The  best  evidence  will  be  the  Statutes  of  the 
Kingdom.  By  the  Statute  (Westminster,  ii.),  13  Edw.  I.,  c.  xis.,  the  Ordinary  is 
directed  to  pay  the  debts  of  intestates.  The  Statute  contains  this  passage :  "  Whereas 
after  the  death  of  a  person,  dying  intestate,  which  is  bounden  to  some  other  for  debt, 
the  goods  come  to  the  Ordinary  to  be  disposed  ;  the  Ordinary,  from  henceforth,  shall 
lye  bound  to  answer  the  debts,  as  far  forth  as  the  goods  of  the  dead  will  extend,  in 
such  sort  as  the  executors  of  the  same  party  should  have  been  bounden  if  he  had 
made  a  testament."  It  is  clear,  from  this  recital,  that,  prior  to  the  Statute,  the 
Ordinary  took  all  the  personal  property  of  the  intestate,  without  being  accountable 
for  it.  This  is  not  an  Act  declaratory  of  what  the  law  was,  in  respect  to  the  payment 
of  the  debts  of  an  intestate,  but  what  it  should  be  in  future.  The  object  of  the 
Statute  was,  to  make  the  property,  in  the  hands  of  the  Ordinary,  liable  to  the  debts 
of  the  intestate.  Before  this  Statute,  he  was  not  liable  to  pay  the  debts ;  he  could 
dispose  of  the  goods,  in  pious  uses,  as  he  thought  fit.  The  property  of  an  intestate 
belonged  to  the  Church  beneficially.  It  shows  the  state  of  the  law,  at  that  time, 
that  the  right  of  administration  to  him  that  died  intestate,  was  committed  to  the 
Ordinary,  who  alone  had  the  disposition  thereof,  and  acted  under  the  direction  of 
the  Church,  or,  as  he  thought  fit,  in  applying  the  property  to  pious  uses  ;  and  this 
continued  down  to  the  passing  of  the  Statute  (Westminster,  i.)  31st  of  Edw.  III., 
c.  xi.  By  that  Statute,  the  Ordinary  was  bound,  from  that  time  forth,  to  commit 
the  administration  of  the  estate  to  "  the  next  [450]  and  most  lawful  friends  of  the 
dead  person  intestate  ;"  and  it  was  further  enacted,  that  "  they  should  be  accountable 
to  the  Ordinaries,  as  executors  be,  in  case  of  testament."  The  Statutes  13  Edw.  I., 
c.  xix.,  and  31  Edw.  III.,  c.  xi.,  were  anterior  to  the  Charters,  and  are  distinct  legis- 
lative recognitions  of  the  then  exclusive  right  of  the  Ordinary  to  the  intestate's 
effects.  The  result  of  these  Statutes,  as  well  as  the  subsequent  Acts,  of  the  21st 
Hen.  VIII.,  c.  v.,  sec.  3  and  4  ;  43  Eliz.,  c.  viii. ;  22  and  23  Car.  II.,  c.  x. ;  and  the  29 
Car.  II.,  c.  iii.,  s.  25,  is,  that  there  was  no  right,  at  the  time  of  the  passing  of  any  of 
these  acts,  in  the  Crown,  to  the  goods  of  intestates,  but  that  the  right  was  in  the 
Ordinary,  subject  to  being  applied  according  to  those  several  Statutes.  The  old 
authorities  on  Ecclesiastical  law,  upon  this  .subject,  are  to  the  same  effect.  Lyndwood 
published  the  Prnriiuiale,  in  the  year  1341-2,  which  contains  the  constitutions  of 
Archbishop  John  of  Stratford,  passed  in  the  year  1341-2,  and  also  refers  to  an  earlier 
Statute  of  Archbishop   Boniface,  passed   in  the  year   1261.     The  constitution  of 
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Archbishop  Joliij  of  Stratford,  (Lyudw.,  I'rov.,  HI).  3,  tit.  13,  "  Be,  T estanientis," 
p.  171,  Edit.  1679,)  is  in  these  words:  "  Statutu  boiue  /iiemorue  Bonifacii,  quondam. 
CantMiriensis  Arc/iiepi^scopi,  Prcedecessoi-is  nostri,  circa  bona  infestatorum,  et 
Ascriptitiorimi,  alioruinq.  servilis  co.nditiond'S  hom/inu  ul.timas  voluniates,  quod 
rncipit  '  Cceterum  continrjit  interdum,  etc'  a  multis  in  diobium  revocatum  noviier 
recensentes,  quibusdam,  ad  id  odditis,  et  aliis  ab  eo  subtracfis  sub  vei'bis  infra 
scriptis.  Decerniiiius  sic  in  posterum  firmiter  ohseri^andum:"  and  he  then  states, 
that  it  sometimes  happens  that,  on  the  death  of  intestates,  the  feudal  lords  would 
not  permit  the  delits  of  the  deceased  to  be  paid  out  of  their  personal  efTects,  nor 
provisions  to  be  [451]  made  for  the  widows  and  children  :  "  Vel  aliter  per  disposi- 
tionein  Ordinnrioni/ii.  bona  j^rcedicta  pro  ea  jwrtione  quce,  secundum  consuetudinem 
patrice  defunctos  continr/it,  permiftunf  dirStribui  j}ro  eisdem,"  etc.  (Lynd.  Prov.,  p. 
172):  and  he  forbids  these  acts,  under  ecclesiastical  penalties.  And,  in  another 
Constitution,  he  directs — "  Necnon  ab  intestato  decedenfium  solutis  dehitis  eorundem, 
bo7ia  quce  supererunt,  in  pias  cau^sas,  et  pej'sonis  decedentium  consanffuineis,  serva- 
toribvs  et  propinquis,  seu  aliis  pro  defunctorum  aninwrum  salute,  distribuant  et 
convertant,  nihil  inde  sibi  retento"  etc.  (ib.  p.  180).  From  this,  it  appears,  that  the 
jiroperty  of  an  intestate  did  not  go  to  the  next  of  kin  absolutely,  but  only  as  the 
Church  thought  proper,  after  the  pice  causes  had  been  provided  for.  The  gloss  of 
Lyndwood,  on  "  pias  cavsas  "  is :  "  Utpiita,  inter  jjersonas  miserabiles,  viz.  jyupillos, 
vidua^,  perer/rinos,  et  pauperes  auxilio  propria  destitutos ;  item,  ralione  niorbi  vel 
u-tatis  exposifos,"  etc.  (ib.  p.  180).  And  further,  "Infer  pias  etiam  causas  muner- 
untirr  qu<e  relinquuntiir  ad  custodiom  civifatis,"  etc.  The  gloss  on  the  word  "  dece- 
dentium" is  less  intelligible:  he  says,  "Hie  opurtet  d.i.stin.f/uere  inter  Cleri<:os 
decedenfes  ab  Intestato,  et  Laicos ;  item  inter  C'leri.cos  Beneficiatos  et  non  bene- 
ficiatos ;"  (ib.  p.  180)  and  then  he  goes  on  rather  to  describe  what  the  law  was  at  the 
time  respecting  the  distribution  of  intestate  estates,  than  what  the  rights  of  the 
Church  or  the  Crown  were.  The  glcss  hardly  appears  to  Ijelong  to  the  text;  for  in 
lib.  3,  tit.  28,  "  De  Immunitate  Ecclesice,"  p.  263,  this  passage  occurs:  "  Quidarn 
etiam  Domini  temporcdes,  et  eorum  Ballivi,  bona  decedentium  ah  intestato  in  suis 
districtihus  ad  ipsos  Dominos  prcetendentes  fore,  qiwmvis  errone  devoluta,  ne  per 
Ordinarios  bona  liujus-\J^^'i]-modi  pro  debitorum  solutione  sic  decedentium,  ac  in 
alios  pios  usus  pro  ipsorum  animarum  salute  co?iverfanttir  utiliter,  pruuf  consensu 
Regio  et  Mae/natum  Rec/iii  Anr/lice,  tanquam  pro  jure  E cclesia-^ticaqu e  libertate  ab 
olim  extitit  ordinatum.,  impediunt,  in  derogationem  Ecclesiasiicce  libertatis  jurisque, 
et  jurisdictionis  Ecclesiasticorum  impediment um  et  Icesionem  enormen."  This 
shows,  that  the  Temporal  Lords  interfered  with  the  liberties  of  the  Church,  and  he 
prohibits  these  acts  under  penalties.  In  the  Constitution  of  Othobon,  Legate  to 
Pope  Gregory  IX.,  in  the  year  1269,  (Lynd.,  Prov.,  tit.  23,  "  De  Bonis  Intestatorum," 
p.  121,)  the  summary  is,  "  Intestatorum.  bona  per  provisionem  a  Prel^tis  Anc/lice  cum 
Regis  et  Baronum  approbations  ordinatain  in  pios  usus  convertenda  Prcelati  contra 
dictam  provisionem.  recipere  vel  occupare  nequaquam  pregsumaut."  These  are  the 
Ecclesiastical  authorities  on  this  subject. 

By  the  Common  law  and  custom  of  England,  the  Ordinary  had  also  the  right 
to  dispose  of  intestates'  goods,  in  jyios  usus.  It  is  said  by  Mr.  Justice  Weston,  in 
Qrai/idiruolie  v.  Fox  (Plowd.  275),  "  that  by  the  Common  law,  before  the  Statute, 
13  Edw.  I.,  c.  sis.,  if  a  man  had  died  intestate,  the  Ordinary  should  have  had  his 
goods  to  dispose  '  in  pios  usus ;'  "  in  that  case,  the  right  of  administration  was  much 
discussed  ;  it  is  the  first  authority  on  the  subject:  and  in  Offley  v.  Best  (I  Levinz. 
186),  and  Manning  v.  Napp  (1  Salk.  37),  it  was  said,  that  the  right  to  administer 
intestates'  effects  was  in  the  Ordinary.  In  Hen.slow's  Case  (9  Coke's  Rep.  36),  the 
power  of  the  Ordinary,  before  the  Statute,  13  Edw.  I.,  c.  six.,  and  the  alterations 
made  by  that  Statute,  was  mucli  discussed  and  questioned,  and  that  case  will  no 
doubt  be  relied  upon  by  the  Re-[453]-spoiident  as  an  authority  in  his  favour  ;  it  has, 
however  been  overruled.  Uuglies  v.  Hughes  (Carter's -Rep.  125).  Snelling  v. 
Norton  (Cro.  Eliz.  409).  Mauiiing  v.  Napp  (Salk.  37).  Lord  Coke,  in  Henslow's 
case  (9  Rep.  38),  speaking  of  the  Constitution  of  Archbishop  John  of  Stratford,  as 
being  made  in  the  year  1380,  made  a  mistake  in  tlie  date,  which  is  very  material: 
the  Constitution  of  Stntt'ord  was  made  in  Ijondon,  in  the  year  1341-2.  Hughes  v. 
Hughes,  Arch.  Parker's  Book,  Latin  edit.  1573,  cited  by  Lord  Coke  (9  Rep.  38). 
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The  Manila  Cliarta  of  Kin^  Jolin,  c.  18,  art.  '27,  contains  the  following-  passage: 
"Si  aiiqtiiK  lihcr  homo  intest/itas  decesserit,  cataUa  sua  per  manna  propinquoraiii, 
parentum  et  amicorum  suorum,  per  visu/?i  Ecclesice,  distribuantur,  .salvis  imicuiqne. 
debitis  que  defunctus  ei  dehebnt"  (2  Bla.  Law  Tracts,  App.,  p.  xii.).  Selden,  in 
treating  "  Of  the  Origin  of  Ecclesiastical  Jurisdiction  of  Testaments,"  p.  2,  c.  3,  says, 
that  this  provision  formed  part  of  the  Great  Charter  of  Henry  III.,  and  is  contained 
in  many  of  the  ancient  manusiiipts,  though  omitted  in  the  exemplification  (see  note 
in  Warwirk  v.  Grcrille,  1  Phill.  Ecc.  Kep.  124).  The  result  of  these  autliorities, 
particularly  the  early  Statutes,  is,  that,  prior  to  the  years  1377  and  1390,  the  right 
in  contest,  was  in  the  Ordinary,  and  not  in  the  Crown,  and,  couseipiently,  the  Crown 
could  not  grant  the  right,  for  it  could  not  grant  that  which  it  never  possessed,  or 
if  it  ever  had,  it  was  then  vested  in  the  Chun-Ji. 

II.  If,  however,  I  am  wrong  on  this  point,  and  tliat  tlie  right  to  goods  of  persons 
dying  intestate  and  illegitimate,  without  known  relations,  was  absolutely  in  the 
King  at  the  date  of  the  Charters,  and  that  he  had  the  [454]  power  to  grant  it,  the 
question  is,  did  the  Crown  effectually  grant  it  to  the  Duke  of  Lanca.ster?  That 
nuLSt  depend  upon  the  Charter,  53  Ed.  III.,  which  is  the  title-deed  upon  which  the 
Respondent  relies.  This  Charter  confers  only  such  rights  as  the  former  Earl  of 
Chester  was  known  to  possess.  But  it  is  nowhere  .shown,  that  the  Earl  of  Chester  ever 
possessed  or  exercised  the  right  to  the  goods  of  persons  dying  intestate.  It  is 
the  foundation  of  the  Respondent's  title  to  make  out,  that  the  Earl  of  Chester  had 
such  a  right  ;  yet  there  is  no  Charter  to  Hugh  Lupus,  the  first  Earl  of  Chester,  forth- 
coming. Tlie  Charter  of  John  of  Gaunt  is  in  terms  qualified  ;  the  grant  of  "  jura 
regalia,'"  was  not  of  all  "  jura  regalia,"  but  of  such  only  as  appertained  to  the  Earls 
of  Chester,  "  nicut  Comes  Cestria  dinoscitur  ohtinero,"  nor  is  there  any  proof,  that 
it  was  exercised  by  the  Duchy  of  Lancaster.  The  few  acts  of  modern  usurpation  by 
the  Duchy,  do  not  afford  proof  of  user.  If  the  grant  is  to  be  considered  as  extensive, 
as  the  Duchy  contend  for,  then  what  right  could  the  Crown  have  had  to  appoint  a 
Bishop  of  Chester?  which  right,  according  to  Lord  Coke  (4  Inst.  211).  was  in  the 
King.  "Tenet  Epi-sropus  ejusdem  ririfatis  de  Rege,  quod  ad  suum  pertinet  Episco- 
paturn;  totani  reUquain  terram  comitatus  tenet  Hugo  Comes  de  Rege." — [Lord 
Brougham  :  The  County  Palatine  of  Chester  is  said  Ijy  Lord  Coke,  4  Inst.  211,  to  be 
by  prescription.] — What  is  conferred  upon  a  Count  Palatine,  is  juiisdiction  over 
"  totam  terram,"  but  not  all  "  jura  regalia,"  for  if  so,  he  would  have  had  the  appoint- 
ment of  Bishops.  Grants  by  the  Crown  are  to  be  strictly  construed,  17  Viner's  Abr., 
tit.  "  Prerogative,"  p.  126,  130.  Another  prerogative  right  is  the  "  fisrus,"  or  mint. 
The  King  had  a  n)int  at  Chester  (2  Ruding,  Annals  of  the  Coinage  of  (ireat  Britain, 
157),  [455]  and,  although  William  the  Conqueror,  in  1070,  created  Hugh  Lupus  Earl 
of  Chester,  yet  the  coins  struck  there,  during  the  time  it  remained  a  County  Palatine, 
were  with  the  heads  of  Will.  I.,  Hen.  I.,  Hen.  II.,  and  Edw.  I.,  but  no  coins  are  extant, 
from  that  mint,  with  the  effigies  of  an  Earl  of  Chester,  or  Duke  of  Lancaster.  It  is 
clear,  therefore,  that  all  "  jura  regal i-a  "  were  not  granted,  and  that  the  Charters  only 
passed  the  right  of  jurisdiction,  and  rights  arising  from  tenure.  Prerogative  rights, 
unless  specially  named,  do  not  pass  ;  consequently,  I  submit,  first,  that  at  the  time  of 
granting  these  Charters,  the  right  to  the  goods  of  intestates  was  not  in  the  Crown, 
but  in  the  Church  ;  and  secondly,  that  the  w^ords  of  the  Charter,  granted  to  John  of 
Gaunt,  do  not  of  themselves,  carry  the  rights  insisted  on,  much  less  can  they  do  so 
by  reference  to  a  .supposed  grant  to  the  Earls  of  Chester,  which  is  not  produced. — 
[Dr.  Lushington  :  Supposing  a  benefice  in  the  Duchy  were  to  lapse  to  the  Crown, 
would  it  pass  "  jure  Corona,"  or  "  jure  Ducatus?  "] — Such  a  case,  as  a  lapsed  benefice, 
I  am  informed,  has  never  occurred. 

The  Solicitor-General  [Sir  David  Dundas]. — This  is  a  case  of  a  bastard  intestate, 
domiciled  in  the  Duchy  of  Lancaster,  leaving  goods,  but  without  kin  ;  and  I  submit 
that  the  Queen,  by  hereditary  right,  jure  Corona,  is  entitled  to  the  administration 
of  the  goods.  The  goods  of  all  intestates,  throughout  the  kingdom,  become  vested 
in  the  Queen,  as  ultima  literes.  Her  title  is  completed  by  the  grant  from  the 
Ordinary,  to  whom  both  the  Crown  and  the  public  are  obliged  to  go,  for  letters  of 
administration.  It  may  be  asked,  how  in  law  the  Queen  became  the  ultima  hteres? 
By  the  civil  law,  the  Emperor  succeeded  as  uJ/imus  hares,  [456]  and  was  entitled  to 
the    "bona    vacantia "   of    deceased    persons.     Cod.,    lib.    10,    tit.    10.     "  De    bonis 
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vacant ib a.^ ;''  but  there  is  no  authority  in  our  luw  for  calling  intestates'  goods  "  bona 
■vacantia."  In  Williams,  "  On  Executors,"  p.  334  (3  edit.),  it  is  stated  thus:  "  If  a 
bastard,  who,  as  nuUiu-s  filius,  has  no  kindred,  or  any  other  person, 
having  no  kindred,  die  intestate,  and  without  wife  or  child,  it  has 
formerly  been  holden  that  the  Ordinary  could  seize  his  goods,  and 
dispose  of  them  to  pious  uses  ;  but  it  is  now  settled,  that  the  King  is  entitled  to  them 
as  ultimus  /uteres,  subject,  nevertheless,  to  the  debts  of  the  intestate  :"  and  he  cites 
in  support  of  this  proposition  the  cases  of  Jones  v.  Goodrliild  (3  Peere  Will.  33), 
Rutherford  v.  Maule  (i  Hagg.  Ecc.  Rep.  213),  and  Megit  v.  Johnson  (2  Doug.  542): 
this  last  authority  was  the  case  of  a  feJo  de  se :  Lord  Mansfield  doubted  whether  the 
right  of  the  Crown  to  the  goods  of  an  intestate,  vested  in  the  Crown  for  forfeiture, 
could  be  conveyed,  e.xcept  by  Record  ;  l)ut  he  held  it  to  be  clear,  that.  "  had  he  been 
a  bastard,  or,  being  legitimate,  had  died  without  kin,  the  King  would  have  taken 
as  ultimus  haeres."  The  substantial  cjuestion  then  is,  has  the  Crown  parted  with 
this  right,  whatever  it  is,  and  has  it  parted  with  it,  to  the  Duchy  of  Lancaster?  The 
other  side  contend,  that  it  has  parted  with  the  "  jura  regalia,"  and  that  this  right 
is  a  part  of  the  "jura  regcdia ;"  but  we  submit,  that  the  Crown  did  not  part  with 
it,  at  the  time  of  the  Charter,  for  the  right  was  not  in  the  Crown,  or,  at  all  events, 
if  it  was  in  the  Crown,  the  words  of  the  Charter  do  not  convey  such  rights  to  the 
Duke  of  Lancaster.  The  first  point,  therefore,  is,  whether  at  the  time  of  the  grant, 
tlie  right  was  in  the  Crown  or  the  Ordinary. 

[457]  I-  The  origin  of  the  Ecclesiastical  jurisdiction  over  Wills,  is  wrapped  in 
mist  and  darkness.  Selden,  a  learned  man  in  Church  matters,  but  an  authority 
hostile  to  the  Church,  and  not  an  unbiassed  writer,  says,  that  he  cannot  see  his  way 
clearly.  According  to  Spelman  (edit,  by  Bp.  Gibson,  1723),  in  his  work,  ''  On 
Probate  of  Wills  and  Testaments,"  P.  1,  p.  129,  the  clergy  granted  probate  of  Wills, 
even  in  Justinian's  time,  (a.d.  530,)  Cod.,  lib.  1,  tit.  3,  s.  41,  and  tit.  6,  s.  23;  re- 
ferring to  the  fourth  Council  of  Carthage,  which  ordained  that,  "  Episcopus 
tuitionein  testamentornni  non  suscipiat,"  and  to  Gratian's  Gloss.,  which  says,  "  Tvi- 
tionetn  id  est  aperfionem,  etc.,"  he  construes,  as  Selden,  in  his  work,  "  Origin  of 
Ecclesiastical  Jurisdiction  of  Testaments,"  vol.  iii.  p.  1665.  Ed.  1726,  does,  tuiteo 
for  aperture,  or  probate.  The  18th  of  William  the  Conqueror  (a.d.  1084),  is 
supposed  to  be  the  commencement  of  the  secular  authority  of  the  Ecclesiastical 
Court,  previously  to  whicli,  the  Bishop  sat  in  the  County  Court,  jointly  with  the 
Sheriff.  In  his  own  Court,  the  Bishop  assumed  jurisdiction  over  Wills,  and  over 
intestates'  jiroperty.  Henry's  History  of  Great  Britain,  vol.  iii.  p.  403.  Muratoris, 
Antiq.,  Italicae,  vol.  v.  p.  654.  It  will  be  necessary  to  ascertain,  in  the  hrst  place, 
what  were  the  Saxon  laws  as  to  intestates.  In  the  ancient  laws  and  institutes  of 
England  (vol.  i.  p.  413),  under  the  head  "  Laws  of  King  Canute,"  c.  Ixxi.,  it  is  said, 
"  And  if  any  one  depart  this  life  intestate,  be  it  through  his  neglect,  be  it  through 
sudden  death  ;  then  let  not  the  lord  draw  more  from  his  property  than  his  lawful 
heriot.  And,  according  to  his  direction,  let  the  property  be  distributed  very  justlv 
to  the  wife,  and  children,  and  rela-[458]-tions  ;  to  every  one  according  to  the  degree 
that  belongs  to  him."  Again,  at  p.  4S1  of  the  same  collection  of  laws  and  institutes, 
under  the  head  of  "  The  Laws  of  King  William  the  Conqueror."  c.  xxxiv.,  tit.  "  De 
sine.  Testamento  Morientibus,"  it  is  laid  down,  "  Si  quis  paterfamilias  rasu  aliquo 
sine  testamenio  obierit,  ptieri  inter  se  heredidatem  paternam  equnliter  dividanf." 
These  old  laws  refer  to  land,  and  not  to  goods  and  chattels.  The  word  "  hereditatem  '' 
clearly  shows,  that  they  were  dealing  witli  the  land,  not  with  tlie  goods  and  chattels 
of  intestates.  Then  came  the  Magna  Charta  of  King  John,  (a.d.  1215,)  which  con- 
firmed the  right  of  the  Church  over  intestates'  jiroperty  c.  18,  Art.  27,  2  Bla.  Law 
Tracts,  App.,  p.  xii.,  cited  ante,  p.  453). — [Lord  Brougham:  It  is  admitted  by  all 
political  writers,  that  the  Magna  Charta  was  declaratory.] — This  right  is  again 
recognised  to  be  in  the  Chui'ch,  by  two  Charters,  the  1st  of  Henry  III.  and  the  0th 
Henry  III.  in  1225:  one  of  the  attesting  witnesses  to  this  Charter,  was  Ranulphus 
Earl  of  Chester,  who  was  fourth  in  descent  from  Hugh  Lupus.  If  tlien  the  right 
to  intestates'  goods  liad  been  granted  to  Hugh  Lupus,  how  did  it  happen,  that  he 
witnessed  this  Charter,  whicli  admits  the  right  to  be  in  the  Church?  The  clause, 
"  .S'i  alit/nis  liber  homo  intestatiis,"  etc.,  is  not  contained  in  the  printed  co])y  of  the 
Charter  of  King  Henry  III.  Selden,  "Origin  of  Ecclesiastical  Jurisdiction  of 
TestiUnents,"  p.  2,  c.  3,  however,  says,  "  in  very  many  of  the  ancientest  manuscri]its, 
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this  clause  is  to  be  found,  though  it  is  omitted  in  the  exemplification,  and  is  generally 
omitted  in  the  printed  editions  of  that  Charter."  I'rynne  (I  Hist,  of  King  John, 
pp.  18,  19,  and  20  :  ed.  1672),  a  bitter  enemy  to  the  Church,  says,  [459]  that  the  18th 
clause  of  the  Magna  Charta  of  King  John,  which  provides  that  intestates'  goods 
shall  be  distributed  "  per  rixiiiii  Krrlcsme,"  (ante,  p.  i^'i)  was  wholly  expunged 
from  the  Clnirter  of  Henry  111.;  but  Selden  does  not  adopt  the  view  of  I'rynne: 
and  Lord  Coke  (2  Inst.  caj).  18,  p.  32),  in  his  reading  upon  the  Magna  Charta,  does 
not  say  a  word  about  the  omitted  clause.  But  it  may  be  contended,  that  by  the 
words  "  per  vimtin  Ecclesine,"  was  meant  only  to  give  a  power  of  supervision.  I 
submit,  however,  that  the  Ciiui'cli  exercised  under  tliose  words,  the  right  of  grant- 
ing probate  and  administration. — [Lord  Brougham:  Chief  Baron  Gilbert,  in  his 
Reports  (p.  2UG),  cites  the  Cliarter  of  Richard  I.] — Yes,  it  is  mentioned  by  Cilltert, 
as  sanctioning  the  distribution  of  intestates'  goods  by  Ecclesiastical  authority. 
Bacon's  Abr.,  tit.  "  Executors  and  Administrators,"  (E).  Then  comes  the  Statute 
of  Westminster,  ii.,  13  Edw.  I.,  c.  xix.  What  construction  can  be  put  upon  this 
Statute,  but  that  it  confirms  the  power,  that  the  Churcii  then  had,  over  intestates' 
property)  The  authority  of  the  Ordinary  is  admitted,  "  Cum  post  Mortem  alicujus 
decedentis  intestati  et  ohligati  aliqiiibus  in  debito  buiui  deveniant  ad  Ordinarios 
disponenda,"  and  it  enacts  that  he  shall,  out  of  the  goods  of  the  intestate,  be 
answerable  for  the  deceased's  debts.  This  Statute  was  followed  by  the  18th  Edw. 
III.,  Stat,  iii.,  c.  vi.,  which  declares,  that  causes  testamentary,  notoriously  pertain 
to  the  cognizance  of  Holy  Church.  The  31st  Edw.  III.  Stat,  i.,  c.  11,  further  enacts, 
that  the  Ordinaries  shall  depute  "  tlie  ne.xt  and  most  lawful  friends  of  the  dead 
person  intestate,"  that  is,  the  next  of  kin  of  an  intestate,  "  to  administer  his  goods.'' 
Under  an  equitable  construction  of  the  terna  "  next  of  kin,"  tlie  C,|ueen,  as  ultima 
haeres,  [460]  niay,  perhaps,  come  in  under  this  Statute. — [Lord  Brougham  :  There 
can  be  no  doubt  that  the  Queen  is  ultima  haeres  of  the  land,  as  all  land  originally 
came  from  the  Crown  ;  she  comes  in  upon  the  feudal  principal,  because  the  Crown 
is  Lord  of  the  fee.  The  Fi'ench  word  "  biens,"  used  in  the  Statute,  31  Edw.  iii.,  Stat, 
i.,  c.  11,  though  translated  '"  goods,"  has  a  larger  signification  ;  it  means  lands,  as  well 
as  goods;  such  at  lease  is  the  modern  construction  of  the  word.] — There  can  be  no 
question  about  land,  but  they  would  not  call  '"  buna  vacantia,"  lands.  The  Statute, 
21st  Hen.  Vlll.,  c.  v.,  sec.  2,  recognises  the  power  of  the  Ordinary,  to  grant  ad- 
ministration of  intestates'  goods,  to  the  party  entitled  tliereto.  The  Statute,  26th 
Hen.  VIII.,  c.  1,  secures  to  tlie  Crown  all  the  authorities,  profits,  and  commodities 
appertaining  to  the  Supreme  head  of  the  Church.  It  may  be  a  question  whether  by 
force  of  this  last  Statute,  tlie  Crown  did  not  acquire  the  same  power  over  the  pro- 
perty of  the  Church,  as  lielonged  to  the  Ordinary.  Another  Statute,  in  pari  materia, 
is  the  22nd  and  23rd  Car.  II.,  c.  x.  In  Oldham  v.  I'irkenny  (Carthevv,  376;  S.C.  2 
Salk.  464),  Lord  Holt  said,  "  Since  the  Statute,  22  and  23  Car.  II.,  it  has  been  held 
that  the  31st  Edw.  III.,  c.  11,  was  thereby  repealed;  and  he  held,  "  that  the  reason 
of  distribution  of  an  intestate's  goods,  by  the  Ordinary,  before  the  Statute  (22  and 
23  Car.  II.),  was  because  there  was  no  property  of  those  goods  in  anybody;  there- 
fore, the  Ordinary  having  possession,  he  disposed  of  them  at  his  pleasure,  for  thei'e 
was  no  proprietor  to  control  him.''  The  opinion  of  so  eminent  a  judge,  as  Lord 
Holt,  is  decisive.  So  in  the  case  of  Edgcomb  v.  Bee  (Vaughan,  96),  it  is  [461]  said, 
that  by  the  31st  Edw.  III.,  c.  11,  administrators  are  to  administer  and  dispend  for 
the  soul  of  the  deceased,  and  to  answer  to  others  to  whom  the  dead  persons  were 
bound  ;  and  then  it  is  added,  "and  as  this  was  the  ancient  law  and  practice  before 
in  the  Ecclesiastical  Court,  so  by  the  new  Act  in  the  22nd  and  23rd  of  tlie  King,  for 
better  settling  of  intestates'  estates,  it  is  enacted,  etc.  This  appear.s  to  be  the 
ancient  law  by  the  Great  Charter,  c.  18,  and  long  before,  by  Glanvill,  in  Hen.  II. 's 
time,  and  Bracton,  in  Hen.  III.'s  time."  Such  is  the  statutory  ground  of  the  right 
to  intestates'  effects.  I  now  proceed  with  the  early  text-writers  upon  this  subject. 
Lord  Bacon,  in  his  "Use  of  the  Laws"  (vol.  xiii.  p.  245,  pi.  ix.  edit.  1831),  says, 
"  When  a  man  possessed  of  goods  dieth,  without  any  Will,  then  such  goods  as  the 
executors  should  have  had,  if  lie  had  made  a  Will,  were,  by  ancient  law,  to  come  to 
the  Bishop  of  the  diocese,  to  dispose  for  the  good  of  his  soul  that  dieth,  he  first 
paying  his  funeral  debts,  and  giving  the  rest  ad  piox  iisus.  Finch,  in  his  "  Dis- 
course on  ],aw  "  (B.  4,  ch.  7,  p.  410;  edit.   1759),  a  work  of  authority,  frequently 
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referred  to  by  Blackstoue,  states,  "  If  no  Will  be  made,  the  Ordinary  shall  administer 
all  the  chattels  that  were  in  his  possession.     For  he,  whicli  had  the  charge  of  his  soul 
in  his  life,  is  presumed  the  fittest  person  to  have  the  care  of  disposing  his  goods  in 
pios  iisus,  after  his  death.     And,  therefore,  the  Ordinary  may  seize  the  goods,  and 
must  keep  them  without  wasting,  and  may  give,  aliene,  or  sell  them,  at  his  will, 
and   dispose  the   money  coming  thereof    in   pios   Jt-iw.     And   if  he  do   not   so,   he 
breaketh  the  confidence  which  the  law  reposeth  in  him ;"  and  to  the  same  effect  [462] 
are  the  following  authorities  :    Perkins,  "  On  Testaments  "  (p.  486) ;  Gilbert,  '•  On 
Tenures  "  (edit,  bv  Watkins,  p.  -278) ;  John  of  Gauuf  s  Will  of  U99  (NichoU's  Koyal 
Wills,    p.    Uo);    Bacon's  Abridgment,    "Executors    and   Administrators,"    (E);    a 
work,  I  admit,  of  not  very  great  authority,  though  the  title  I  refer  to,  is  said  to  be 
by  Chief  Baron  Gilbert;  Blackstone  (Comm.,  vol.   ii.  p.   49-1);  I'ah/ier  v.  Alhcock 
(:i  Mod.  58);  11  Viners  Abr.,  tit.  "  Executors,"  (A)  1.     Grayshrook  v.  Fux  (Plowd. 
275).     Manning  v.  Japp  (Salk.  37).     It  may  be  inquired,  what  was  the  state  of  the 
law  at  the  time  of  Henry  II.     Glanvill,  who  is  presumed  to  have  lived  in  his  time, 
has  this  passage,  which  at  first  sight  seems  against  the  Crown.     He  asks  who  ought 
to  succeed  to  the  land  of  bastards,  as  the  Lord  cannot?     He  then  says  (Glanvill, 
Book  7,  ch.  16):  Cum  quis  rero  intestatus  deresserit,  omnia  cafalla  sua  sui  Domini 
esso  inteUiguntur ;  si  vera  plures  hahuerit  Dominus  quilihet^  illorum  catalla  sua 
recuperahit  quae  i/n  feodo  suo  reperiet.     He  then  speaks  of  "  Usurarii:"  "  Usurarii 
vera,  o-mnes  res  {sivi  testatm  sivi  intestatus  decesserwnt)  Domini  Regis  sunt."     It 
will  not  be  fair  to  apply  this  to  bastards ;  there  are  three  classes  of  persons,  spoken 
of  in  this  Chapter  :   bastardi,  intestati,  and  usurarii.     The  passage,  if  taken  siin- 
pUciter,  does  not  militate  against  the  authorities  before  referred  to.     The  words 
'•damnaii  ad  mortem"  are  not  to  be  found  in  Glanvill,  though  they   are  in  the 
Reyiam  Magistatem  of  Scotland,  by  Skene,  a  Scotch  lawyer,  of  great  learning  on  the 
feudal  laws,  which  work  is  almost  a  copy  of  Glanvill,  in  the  "  Quoniam  Attachui- 
menta,"  or  "the  Baron  Lawes."     Cragii,   in  his  work.  Jus  Feudalf.  [463]  p.   51, 
refers  to  these  two  books.     There  is  a  passage  in  Stepliens's  Glossary,  which  refers 
to  the  Codex  of  Justinian,  {"  De  bonis  vacuntibus"   lib.    10,  tit.    10,   s.    1,)  but   I 
protest  against  the  term  "  bona  vacantia  "  V^eing  imported  into  the  Ecclesiastical 
Courts:  there  is  no  passage  to  be  found,  warranting  such  a  construction,  in  any 
work  of  authority  on  Wills  or  Executors.     Intestates'  effects  are  not,  by  the  law  of 
Enidand,   "  bona   vacantia"   although  it  may  be,  that  by  the  Justinian  code,  the 
Emperor  took  the  bona  vacantia  of  a  person  dying  w'ithin  his  dominions,  but  it 
would  only  Ijelong  to  the  treasury  of  the  Lord.     Now,  can  it  be  said  that,  in  this 
country,  it  is  the  law  that  a  boiium   racuns  should  be  brought   into  the  treasury? 
Certainly  not;   a  different   rule  prevails   in   England.     In   the  case  of   Armory  v. 
Delamirie  (Strange,  505),  a  chimney-sweep  who  found  a  jewel,  was  held  to  have  a 
right  to  retain  it  against  the  Crown  and  every  one  else.     This  shows  that  the  law 
of  England  never  presumed  that  the  boiium   ranins  ever  lielonged  to  the  Lord  of 
the  fee,  or  the  Crown.     Blackstone,  a  great  prerogative  lawyer,  once  said,  that  all 
game  in  England  was  bona-  vacantia,  and  belonged  to  the  Crown  ;  but  Chitty,  "  On 
Prerogatives  of  the  Crown,"  p.  136,  says,  only  certain  things  belonged  to  the  King, 
under  that  title,  as  swans,  whales,  sturgeons,  gold  and  silver  mines,  estrays,  warfs, 
and  wreck.     Britton,  in  his  "  Pleas  of  the  Crown  "  (Ch.  17,  18,  19,  Kelham's  Edit.), 
(temp,  Edw.  III.,)  when  he  speaks  of  the  rights  and  prerogatives  of  the  Crown,  and 
enumerates     them     all,     does     not     include,     intestates'     effects.       Neither     does 
Comyn,    in    his    Digest,    tit.     "  Prerogative,"    (D),    mention    this    right    among 
the  prerogatives   [464]   of  the   Crown;   and    in   Cruise's   Digest,  tit.    "Franchise-" 
(vol.   iii.   279),  although  many  different  kinds  of  franchises  are  enumerat.'d,  yet 
"  bona  rafantia"  is  not  mentioned.     It  is  true  that  under  the  title  of  "  Escheat  " 
(30)  (vol.  iii.  p.  451),  escheators  are  mentioned  by  Cruise;  but  these  ofRoars  had  to  dii 
witli  land  alone,  and  not  personal  property.     In  a  very  old  book,  by  Judge  Doddi  idge 
(History  of  Ancient  and  Modern  state  of  Principality  of  Wales,  Duchy  of  Cornwall, 
and  County  of  Chester),  treating  of  the  Earldom  of  Chester,  it  is  said,  that  tlicre 
was  an  officer  there  called  Escheator,  but  that  he  had  nothing  to  do  with  intestates' 
effects.     Blackstone  (1  Comm.  B.  1,  ch.  8),  under  the  head  of  sources  of  the  King's 
revenues,  enumerates  eighteen  different  sorts,  and  it  is  extraordinary,  that  he  should 
not  have  included  this,  if  it  existed,  especially  as  he  says  the  King  is  vftimus  haeres, 
and  pater  patriae.     The  next  point  is,  whether  there  is  any  evidence  of  user  in  this 

568 


OYKK  V.   WALFORD  [1846]  V  MOORE,  465 

matter.  I  Kubinit  that  tlie  instances  of  the  grants  of  luttei's  of  achninistration  to  the 
nominee  of  tlie  Duchy,  since  the  present  century,  are  no  evidence  of  user.  In 
Jeu'ison  v.  Biimn  (9  Mee.  and  Wei.  540),  tlic  question  raised  was,  whether  the  Crown, 
in  right  of  tlie  Duchy  of  Lancaster,  had  tlie  exclusive  right  of  ajipointing  a  coroner 
within  the  Honour  of  Pontef ract ;  the  Court  of  Exchequer  held  the  right  to  appoint 
coroners  to  Ijelong  exclusively  to  the  Duchy,  notwithstanding  modern  usage  to  the 
contrary.  These  are  the  grounds  on  which  we  seek  to  maintain  our  first  proposi- 
tion, that  the  right  to  dispose  of  intestates'  goods  was  not  in  the  Crown,  but  in  the 
Ordinary,  at  the  time  of  the  grant  by  tliese  Charters,  and  that  from  the  date  of  these 
Charters,  to  the  present  day,  the  Ordinary  has  always  had  the  right  to  this  pro- 
perty, and  that  the  Crown  came  in,  either  by  the  Statute,  or  [465]  the  Common  Law, 
as  ultimus  /laeres,  and  took  the  property  of  intestates  dying  without  kin,  through 
the  medium  of  the  Ordinary's  administration. 

IL  The  consideration  of  the  Charters.  This  is  an  alleged  grant  of  a  County 
Palatine  ml  siiinUtudineiii  of  another  grant.  It  lies  on  the  Respondent  to  show,  by 
referring  to  the  grant  of  assimilation,  what  tlie  rights  of  the  County  Palatine  of 
Chester  were:  whether  that  which  they  now  seek  was  contained  within  it.  They 
rely  upon  the  two  Charters  of  1.'577  and  l.'iOO,  w-hich  are  substantially  the  same,  for 
in  both  tiiese  Charters  there  is  a  grant  of  "  qudKCUinque  ului  lihertntes  et  jura  re- 
'i/alui  ad  ('intiiteiii  I'alatinum  pertinentia,  adeo  inteijre  et  lihere.  sictit  Comes  Cestrute 
infra  evjidem  Cumitatum  Cestriae  dinoscifur  ohtinere."  Was  the  similitude  to  be, 
to  the  Earl  of  Chester,  at  the  time  of  this  grant,  or  to  Hugh  Lupus?  I  submit  that 
the  only  fair  and  natural  construction  is,  that  it  referred  to  the  Earl  of  Chester,  at 
the  time  of  the  grant  to  John  of  Caunt.  What  is  the  meaning  of  the  word 
"  dinoscifur  ?  "  This  word,  in  the  present  tense,  applies  to  the  condition  of  the 
Earl  of  Chester,  at  that  time,  not  going  back  to  the  time  of  Hugh  Lupus.  The 
Earldom  of  Chester  is  mentioned  by  Camden  (Britannia,  pp.  427,  LoO,  464,  Ed. 
1607)  as  having  been  conferred  Ijy  William  the  Conqueror,  upon  his  son,  Hugh 
Lupus,  as  a  Count  Palatine,  about  tlie  year  1070;  and  the  last  Earl  of  Chester, 
descended  from  Hugh  Lupus,  it  is  said  in  Kings  Vale  Royall  of  England  (52,  145  : 
see  t)nierod's  Hist,  of  Chester,  vol.  i.  p.  139,  se€.  iv.),  died  in  1237,  in  the  21st  year 
of  Henry  III.  This  was  after  the  Great  Cliarter  of  the  9th  Hen.  III.,  wliich  con- 
tinued the  right  in  question  to  the  Church,  and  to  which  the  name  of  Ranulphus, 
Earl  of  Chester,  appears  as  a  witness.  Henry  the  Third,  after  [466]  this  Charter, 
seized  the  earldom,  and  appropriated  it  to  himself,  and  created  his  son,  Edward  I., 
Earl  of  Chester  (Omerod's  Hist,  of  Chester,  p.  140),  by  such  a  title  only  as  he  could 
grant :  certain  royal  liberties  were  given,  but  the  right  to  inte.states'  effects  is  not  in- 
cluded. Edward  I.  was  taken  prisoner,  and  the  County  of  Chester  was  given  as 
his  ransom.  Simon  de  Montfort  was  attainted  of  trea.son,  and  it  was  forfeited  to 
the  Crown  :  the  King  re-granted  it,  but  not  in  similitudinem  of  Hugh  Lupus;  again, 
it  came  back  to  the  Crown.  Richard  II.  held  it  in  1377.  Tender  what  title  did  he 
hold  it?  Edward  III.  gave  it  to  the  Black  Prince,  on  whose  death  the  King  granted 
it  to  Ricliard,  Prince  of  Wales,  Duke  of  Cornwall,  and  Earl  of  Chester  (Omerod's 
Hist,  of  Chester,  p.  140). 

The  original  grants  of  the  County  of  Chester  are  not  in  existence  ;  they  have  been 
searched  for,  but  without  success  ;  but  it  cannot  be  questioned,  and  it  is  a  matter 
of  history,  that  the  County  of  Chester  has  reverted  again  and  again  to  the  Crowai. 
In  the  case  of  The  King  v.  Capper  (5  Price,  217),  it  was  argued  by  Mr.  Parke,  whether 
the  right  to  intestates'  goods  having  come  back  to  the  Crown,  it  could  go  forth 
again.  Lord  Coke  (4  In.st.  211),  in  his  chapter  on  the  County  Palatine  of  Chester, 
makes  no  mention  of  intestates'  effects,  though  he  speaks  of  a  Bishop  of  Chester,  in 
the  time  of  William  I.,  and  states  that  he  held  his  office  of  the  King,  not  from  Hugh 
Lupus.  "  Tenet  Ejnscopus  ejusdem  civitatis  de  Eeye,  quod  ad  suum  perfinet 
i-ipiiscopatum."  The  Bishop's  creation  was  by  patent.  The  Crown  now  appoints 
under  tlie  Statute  of  Henry  VIII.  The  fact  of  there  being  a  Bishop  of  Chester,  in 
William  the  Conqueror's  time,  also  appears  from  the  passage  in  Doomsday  Book 
(Omerod's  Hist,  of  Chester,  142).  [467]  In  the  31st  year  of  Henry  the  Second's 
reign  there  was  a  dispute  respecting  the  temporalities  of  the  bishopric  of  Chester, 
which  were  seized  liy  the  Crown  (Madox's  Hist.  Exch.  212).     A  question  may  arise, 
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as  to  what  is  the  general  iiieaniiig  oi  a  County  PaUitine,  and  the  Respondent  may  refer 
to  Selden's  "  Title  of  Honours,"  where  tiiere  is  a  definition  of  a  County  Palatine;  and 
he  speaks  of  the  Counts  Palatine  lieing  invested  with  a  King-like  jurisdiction,  but 
he  does  not  say  to  what  extent  (3  Edit.,  p.  o'ifl)  ;  but  although  he  largely  treats  of  the 
rights  and  privileges  {ib.  31i  to  346),  there  is  no  mention  of  a  jus  ret/ale  of  this 
description  as  appertaining  to  it.  Blackstone  (1  Comm.,  p.  117)  speaks  of  Counts 
Palatine  and  of  "  jura  leyalia,"  and  says,  that  the  Earl  of  Chester  and  Duke  of 
Lancaster  had,  in  those  counties  "  regalem  potestatem  in  omnibus,"  as  Bracton 
expresses  it.  Lord  Hale,  however,  said,  that  Bracton  was  neither  law  or  hi.story. 
In  the  case  of  The  County  Palatine  of  Wexford  (Davies's  Rep.  159;  Engl.  Edit.),  in 
the  Irish  Exchequer,  there  was  a  great  discussion  about  counties  palatine,  and  that 
of  Chester  was  referred  to  as  a  model,  but  the  right  is  not  mentioned  as  a  jus  reyale ; 
on  the  contrary,  "  jura  rer/alia  "  are  there  said  to  consist  of  two  principal  points 
only,  viz.  in  royal  jurisdiction  and  in  royal  seignory.  Supposing  that  your  Lord- 
ships should  be  satisfied  that  the  grant  was  ad  siini/itudiiiem  of  some  other  grant, 
which  is  not  shown,  the  burthen  is  thrown  on  the  other  side,  to  show  that  the  model 
County  Palatine  had  privilege  as  "jura  regalia;"  and  without  the  production  of 
Charters,  or  satisfactory  evidence,  it  is  impossible  to  say  what  the  jura  regalia 
were,  that  John  of  Gaunt  was  to  enjoy.  [468]  Suppose  this  right  to  be  included  in 
"jura  regalia"  did  the  Crown  grant  it?  Certainly  not  in  express  terms.  It  is 
conveyed  by  the  name  of  "  County  Palatine."  That  would  not  carry  it.  Does  it 
pass  by  virtue  of  the  words  of  the  grant,  "  quaecumque  alia  libertates  et  jura  regalia 
ad  Comitem  Palafinum  pertinentia  ?  "  It  must  be  a  royal  right  appertaining  to 
a  Count  Palatine.  It  may  have  pertained  to  Emperors,  Ijut  never  to  Counts 
Palatine.  A  grant  of  a  Chancellor  would  not  carry  a  Court  of  Equity.  In  Fisher 
V.  Batten  (Ventr.  157),  Lord  Hale  says,  "  I  do  not  think  the  bare  granting  of  a 
Chancellor  will  incidently  give  a  Court  of  Equity,  nor  is  such  a  Court  incident  to  a 
County  Palatine,  though  there  is  a  general  grant  of  "  jura  regalia.'  " — [Baron  Parke  : 
You  cannot  create  a  Court  of  Equity,  without  an  Act  of  Parliament.] — All  the 
authorities  as  to  the  King's  grants  and  the  modes  of  construing  them,  are  collected 
in  Cruise's  Dig.,  tit.  "  King's  Grant,"  xxxiv.  (vol.  v.  pp.  35  and  45).  General  words 
will  not  carry,  in  Kings'  grants,  which  pass  nothing  liy  implication.  Thus  in  The 
case  of  Mines  (Plowd.  330,  b.),  it  is  laid  down,  that  if  the  King  granted  lands,  and 
mines  therein  contained,  it  passes  only  certain  mines,  and  not  mines  of  gold  and 
silver.  Even  though  there  be  words  of  reference  to  another  grant,  the  grantee  will 
not  take  anything  not  expressly  mentioned.  27/6  King  v.  Capper  (5  Price,  217).  If 
the  right  claimed  had  originally  passed  from  the  Crown,  it  had  reverted  to  it ; 
Comyn's  Dig.,  tit.  "  Franchise,"  (G)  1  :  and  in  order  to  the  recovery  of  a  right  which 
has  merged  in  the  Crown,  it  must  be  mentioned  in  express  terms. 

[469]  Mr.  Parker,  Q.C.,  Dr.  Jenner,  and  Mr.  T,  F  Ellis  (Attorney-General  of 
the  Duchy  of  Lancaster),  for  the  Respondent. 

Mr.  Parker. — The  question  raised,  is  of  great  importance,  not  only  as  affecting 
a  branch  of  Her  Majesty's  prerogative,  but  involving  the  title  of  tliose  who  obtain 
administration  to  the  goods  of  an  intestate,  dying  without  next  of  kin.  The  right 
in  question  never  Ijelonged  to  the  Ordinary,  otherwise  than  as  a  trust,  and  if  not 
parted  witli  by  the  Crown,  it  is  still  in  the  Crown  ;  but  we  contend,  that  the  right 
to  the  goods  of  intestates,  in  the  County  Palatine  of  Lancaster,  passed,  by  the 
Charters,  from  the  Crown. 

I.  The  Ordinary  never  can  conte.st  the  riglit  with  the  Crown,  to  intestates'  goods 
dying  without  kin.  No  case  has  been  cited  by  the  Appellant,  in  which  the  Ordinary 
ever  set  up  a  claim  to  the  beneficial  interest  in  such  property,  or  disputed  the  right 
of  the  Crown;  on  the  contrary,  the  claim  of  the  Ordinary  has  always  been  in  the 
nature  of  a  trust,  or  confidence,  and  rested,  originally,  on  the  supposition  of  his 
being  a  trustee,  for  (he  application  of  the  goods  to  pious  uses.  This  is  self-apparent, 
for  they  have,  for  a  long  series  of  years,  admitted  the  title  of  tiie  Crown,  by  granting 
administration  to  the  nominees  of  tlie  Crown. — Lord  Langdale:  There  can  be  no 
doubt  that  the  Crown  was  originally  entitled  to  the  goods  of  an  intestate  l)astard.] — 
We  rely  u])on  that  right,  and  say,  that  this  question  has  nothing  to  do  with  probate, 
or  administration.  Our  proposition  is,  that  this  is  an  ancient  and  undoubted  right 
of  the  Crown.     The  Solicitor-(ieneral  denies  that  this  was  a  part  of  the  prero- 
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[470]-gative ;  ))iit  he  lias  not  established  tliat  assertion.  Tlie  Statute,  ^5  Henry 
VIII.,  c.  1,  iiHs  nothing  to  do  with  it.  Neitlier  hii.s  the  A]ifielliint  shown  the  origin  of 
this  right.  No  doubt,  the  authorities,  in  sujiport  of  it,  are  not  so  ample  as  could 
be  desired,  but  they  show,  tiiat  the  title  of  the  Crown  was  coeval  with  the  other  rights 
of  the  Crown  at  Common  law.  Not  being  able  to  show  the  origin  of  the  right, 
proves  it  to  have  been  by  Common  law.  Mannini/  v.  .Yapp  (Salk.  'M).  Joiien  v. 
Goodrhlld  (3  Peere  Will.  .'53).  The  right  of  the  Crown  is  not  confined  to  simple 
intestacies;  but  whenever  the  next  of  kin  cannot  be  found,  or,  when  found,  cannot 
take,  the  Crown  takes,  even  although  an  Executor  has  been  appointed.  Middleton 
V.  Sjncer  (1  Bro.  C.C.  201).  Walker  v.  Uenne  (2  Ves.  Jun.  170).  Taijlor  v.  Hay- 
yarth  (14  Sim.  8).  So  when  an  intestate  leaves  a  widow  and  no  next  of  kin,  the 
Crown  takes  a  moiety.  Cave  v.  Eoherts  (8  Sim.  214).  In  Comyn's  Dig.,  tit. 
"  Prerogative,"  (D.)  49,  it  is  laid  down,  that  the  Crown  is  entitled  to  all  goods  which 
have  no  owner;  and  to  the  same  effect  is  Brook's  Alir.,  tit.  '"  Prerog.  le  Roy,''  12, 
"Biens;"  Bracton,  lib.  1,  c.  12,  s.  10;  Coke,  2  Inst.  167.  Blackstone  (1  Comm. 
299)  says,  besides  the  particular  reason  why  the  King  should  have  treasure-trove, 
waifs,  etc.,  "there  is  one  general  reason,  which  holds  for  them  all;  that  is,  because 
they  are  '  bona  vacantia,'  or  goods  in  w^hich  no  one  else  can  claim  a  property." 
This  is  an  answer  to  the  Solicitor-Ceneral's  statement,  that  he  could  not  find  the  term 
"  buna  vacantia,"  used  by  our  law  writers.  Here  Blackstone  uses  it.  So,  Ijy  the 
Civil  law,  "  bona  vacantm,"  went  to  the  State.  Cod.,  lib.  10,  tit.  10.  Nor  is  it 
iu  that  sense  unknown  to  our  law  ;  for  [471]  the  Vice-Chancellor  of  England,  in 
Taylor-  v.  Haygarth,  uses  the  teruj  "  bona  vacantia"  so  in  Middleton  v.  Spicer.  By 
the  feudal  law,  also,  such  goods  go  to  the  King.  Cragii,  in  his  Jii«  FeudaJe,  lib.  1, 
c.  16,  ss.  30,  43;  lib.  2,  c.  18,  ss.  15,  16;  treating  "  de  jure  regis  in  feiuUs  et  de 
regalihu^,"  includes,  among  the  regalia,  belonging  to  the  Crown,  "  bona  vacantia," 
and  the  power  of  disposing  of  the  goods  of  per.sons  dying  intestate,  and  without  next 
of  kin;  and  he  denies  the  law,  as  laid  down  by  Glanvill,  in  lib.  7,  c.  16,  that  if  a 
bastard  dies  without  children,  his  goods  goes  to  the  Lord  of  the  fee;  and  says,  that 
the  Crown  takes  them  as  "jura  regalia."  Lyndwood  (Provinciale,  lib.  iii.,  tit.  13, 
p.  180),  cited  by  the  Queen's  Advocate,  also  shows  the  right  to  be  in  tlie  Crown.  In 
Megit  V.  Johnson  (2  Doug.  542-5),  Lord  Mansfield  held,  that  the  King  took,  where 
there  were  no  next  of  kin,  subject  to  the  debts  of  the  intestate.  All  these  authorities 
show,  that  the  Crown  is  the  undoubted  possessor  of  the  right.  In  Graybrook  v.  Fox 
(Plowd.  275)  it  is  expressly  laid  down,  that  the  rea.son  why  the  Ordinary  has  inter- 
mediately the  property,  is,  that  by  law,  the  property  must  be  in  some  one,  therefore, 
the  Ordinary  has  a  limited  right,  up  to  the  date  of  administration.  The  rule  at 
Common  law,  is,  that  property  must  belong  to  .somebody;  and  where  there  is  no 
other  owner,  not  where  the  owner  is  unknown,  that  is  the  distinction,  it  is  the  pro- 
perty of  the  Crown.  This  right  lieing  then  in  the  Crown,  at  tlie  time  of  the  Charters, 
it  was  competent  for  the  Crown  to  grant  it,  like  any  other  franchise.  It  is  admitted 
in  the  reply  of  the  Appellant,  to  the  Act  on  Petition,  that  subjects  may  exercise 
this  right  as  a  [472]  franchise,  and  it  is  then  alleged,  that  in  all  such  cases,  as  well 
as  in  the  County  of  Chester  and  Duchy  and  County  Palatine  of  Lancaster,  as  else- 
where, "  except  where  by  prescription  Lords  of  Manors  and  others  exercise  the 
franchise,  it  hath  been,  and  now  is,  the  invariable  practice  of  the  Ordinary  to  grant 
letters  of  administration  of  the  goods  of  intestates  dying  without  kindred,  to  the 
nominee  of  the  Crown."  It  must  be  inferred  from  this,  that  they  have  a  right 
to  such  intestates'  goods.  By  the  report  of  the  Ecclesiastical  Commissioners,  it 
appears  that  some  Lords  of  Manors  still  have  Ecclesiastical  jurisdictions,  that  they 
grant  administrations,  and  licenses  of  Marriage,  and  are  not  amenable  to  the  Bishops 
of  the  Diocese.  Hensloe's  case  (9  Co.  Rep.  37).  A  grant  of  such  a  nature,  is  as 
much  a  franchise  as  any  other  jura  minora  regalia,  such  as  treasure^trove,  which  the 
Crown  can  grant.  How  could  the  Crown  acquire  this  right  without  some  Common 
law  title?  If  we  have  established  that  this  is  a.  Common  law-  right  in  the  Crown, 
then  we  come  to  the  Charters,  to  show  that  the  right  has  thereby  passed  to  us. 
First,  we  contend  that  this  right  is  incident  to  the  Crown  ;  and  under  a  grant  of 
a  Palatinate,  the  right  would  be  incident  to  the  County  Palatine.  Secondly,  by  the 
express  words  of  the  Charters,  this  right  is  granted  as  one  of  the  "  jura  regalia." — 
[Lord  Brougham  :    Do  you  contend,  that   eu  ipso,  the  grant  of  a   Count  Palatine, 
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creates  a  Sovereign  Prince,  and  that  as  incident  thereto,  would  l)e  the  right  to 
pardon  offences?  Has  the  Crown  at  this  time  the  power  to  grant  "jura  reyaliii," 
and  such  high  franchises?] — The  Statute  hiw  has  hampered  this  question.  The  Earl 
of  Chester  pardoned  felons.  He  had  the  power  by  prescription.  By  the  27th  Hen. 
[473]  Vni.  the  power  of  making  pardons  is  taken  away ;  tliere  is  scarcely  one  of  tlie 
"  juid  retjalia  "  whicli  can  now  te  granted,  except  by  the  autliority  of  Parliament. 
Selden  (tit.  of  Hon.,  p.  2,  c.  1,  .s.  33,  c.  5,  s.  8)  and  Spelman  (Gloss.,  tit.  "  Comes," 
App.  13),  in  speaking  of  a  County  Palatine,  invest  it  with  Kingly  powers,  and  their 
view  of  the  law  is  fully  supported  by  Bracton  (lib.  3,  ch.  8,  s.  4)  and  Coke  (4  Inst.  204). 
The  extent  of  the  rights  of  a  Count  Palatine,  is  shown  in  the  case  of  The  County 
Palatine  of  Wexford  (Davies's  Rep.  159  ;  Engl.  Edit).  It  appears  that  some  of  the 
"  jura  regalia  "  can  be  prescribed  for,  and  others  not ;  but  if  we  show  that  there  has 
been  a  grant  of  a  County  Palatine,  the  "  jura  regalia  "  passed  as  incident  thereto, 
by  that  grant.  Co.  Litt"  114;  Coke's  4  In.st.  204,  5,  6,  10,  11;  Comyn's  Dig.,  tit. 
"  Franchise,"  (D.)  1,  2,  3,  4  ;  Comyn's  Dig.,  tit.  "  Waife,"  (C.) ;  Bowes  v.  Bishoi)  of 
Durham  (2  Bulstr.  226).  These  latter  cases  are  strong  authorities,  for  they  show, 
that  a  matter  would  not  pass,  under  a  grant  of  "  bona  feloniiin;  "  but,  in  the  case 
of  a  County  Palatine,  it  is  incidental,  as  a  "  jus  regale,"  every  "  jus  regale,"  being 
iniderstood  to  be  in  a  County  Palatine,  without  specification.  It  is  not  alleged, 
that  there  are  any  other  of  the  "  jura  regalia,"  which  are  in  the  Crown,  as  Queen  of 
England,  that  are  not  in  the  County  Palatine.  They  liave  the  right  to  treasure-trove, 
and  to  lands  between  high  and  low  water.  Upon  what  ground  then  can  it  be  con- 
tended, tliat  this  one,  of  all  tlie  "  jura  regalia,"  did  not  pass  to  tlie  Count  Palatine? 
There  is  an  e^'press  grant  by  the  Charter  of  "  jvra  regalia,"  and  the  only  words  which 
can  in  any  way  limit  [474]  the  effect  of  the  grant,  are  "  sicut  Comes  Cestriae." 
The  onus  is  not  upon  us  to  prove  that  the  Earl  of  Chester  had  it  not:  it  lies  upon 
the  Appellant  to  show  that  he  had  it  not ;  but  they  do  not  attempt  to  prove  that  the 
Earl  of  Che.ster  was  not  possessed  of  it.  The  6th  and  7th  Will.  IV.,  c.  xis.,  which 
transferred  the  rights  of  the  Bishop,  as  a  Count  Palatine,  to  the  Crown,  recognises 
the  doctrine,  that  all  these  "  jura  "  were  included  in  a  County  Palatine.  The.se 
authorities  prove,  that  a  grant  of  a  County  Palatine,  without  more,  entitled  the 
owner,  to  all  the  "  jura  regalia  "  the  Crown  had,  at  the  time  of  the  grant,  and,  among 
others,  this  right,  for  there  can  I>e  no  reason  why,  if  others  passed,  this  should  be 
reserved.  The  Charter  of  51  Edw.  III.  gave  to  John  of  Gaunt  all  the  "  jura  regalia  " 
pertaining  to  a  County  Palatine,  as  freely  as  the  Earl  of  Chester  had  enjoj'ed  them. 
There  is  nothing  to  show,  that  this  was  a  restriction  ;  it  was  by  way  of  enlargement. 
We  have  nothing  to  make  out,  l)ut  that  this  is  a  County  Palatine.  The  Appellant 
has  failed  to  show,  that  at  any  particular  time,  between  William  the  Conqueror,  and 
this  grant,  this  "  jus  regale  "  did  not  exist:  our  position  is,  if  Chester  was  a  County 
Palatine  at  all,  this  right  nmst  have  belonged  to  it.  Eex  v.  Capper  (5  Price,  258) 
was  referred  to  by  the  Appellant ;  there  the  Court  of  Exchequer  held,  that  extinct 
rights  could  not  be  recouveyed  by  general  words.  That  case  is  in  our  favour  ;  we 
do  not  rely  ui^on  general  words,  we  rely  upon  the  words  of  the  grant  of  a  County 
Palatine.  There  are  no  re.stricting  words  in  the  grant,  and  it  is  upon  the  other  side 
to  show  an  exception  or  reservation.  At  one  time  there  was  no  Bishop  of  Chester, 
the  See  was  that  of  Lichfield  and  Coventry.  The  only  "  jus  regale  "  [475]  which 
the  Appellant  suggests  that  there  has  been  no  user  in  the  County  Palatine  of  Chester, 
is,  that  of  coining  money.     But  this  is  not  properly  a  "  jus  regale." 

[Mr.  Pemberton  Leigh :  The  Appellant  says,  that  supposing  originally  in  the 
Anglo-Saxon  times,  the  right  in  question,  was  in  the  Crown,  yet  it  afterwards 
became  vested  in  the  Church,  and  that  being  vested  in  the  Church,  at  the  time  of 
this  grant,  it  could  not  be  granted  by  the  Crown  b)^  this  Charter.] 

II.  The  proposition  of  the  Appellant,  is,  that  at  the  date  of  the  Charter,  the  right 
in  question  was  in  the  Ordinary,  and  not  in  the  Crown;  but  the  entire  argument, 
and  the  authorities  cited  upon  this  point,  turn  solely  upon  Ecclesiastical  juris- 
diction ;  but  that  has  no  bearing  upon  the  beneficial  right,  and  was  never  denied. 
Our  position  is,  that  the  Ordinary  never  had  a  beneficial  right.  There  is  no 
authority  to  be  referred  to,  of  any  instance  of  any  claim  by  the  Ordinary  to  the 
beneficial  right  to  such  projiertj-.  Lyndwood  (Pi-ovinciale,  li!).  ill.  tit.  13,  p.  IfiG. 
in  verb  "  Beneficiatorum  ")  refers  to  the  Constitution  of  Johannes  Stafford,  which 
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contains  an  express  prohibition  upon  the  Ecclesiastical  powers  from  claiming  any- 
thing beneficial  out  of  the  goods,  and  urges  only,  that  the  Church  is  better  able  to 
discharge  the  trusts.  So  also  the  Constitution  of  Orthobon  {ib.,  tit.  1'^,  s.  2,  p.  121) 
prohibits  the  Ordinary  from  applying  the  property  to  his  own  use.  The  authorities 
cited  liy  the  Appellant,  on  this  head,  only  show  that  the  Ordinary  had  merely  a 
([ualitied  riglit  of  property  for  administration  purposes. — [Mr.  Peniberton  Leigh: 
I  supi)Ose  the  Church  were  exclusive  judges  of  what  were  "  pios  usiik."  Cnuld  the 
Ordinary,  before  the  Hefornuitioii,  (for  many  pious  uses  have  since  become  super- 
stitious uses,)  have  [476]  been  called  upon,  by  the  Crown,  to  account?] — If  the 
Court  of  Equity  was  us  well  understood  then,  as  now,  they  would  liave  been  compelled 
to  account  and  distribute.  There  is  no  doubt,  very  great  obscurity'  exists  as  to  the 
origin  of  the  jurisdiction  of  the  Ecclesiastical  Courts,  but  we  now  understand  w-hat 
the  ofKce  of  the  Ordinary  is,  and  the  extent  of  the  next  of  kin's  rights,  which  exist 
by  the  Connnon  law.  It  was  always  considered  as  a  trust  l)inding  upon  the  con- 
science of  the  Ordinary,  and  not  a  l)eneficial  interest.  Thus  in  Morire  v.  ?'//« 
lilsliop  of  Durliam  (9  Ves.  399),  Sir  William  Grant  held,  that  it  was  impossible 
for  the  Bishop  of  Durham,  under  a  trust  which  failed,  to  claini  such  property  as  his 
own,  and  his  decision  was  affirmed  by  Lord  Eldon,  on  appeal  (10  Ves.  521).  If 
the  Ordinary  has  it  not  now  liy  right,  he  never  could  have  had  it  by  right  ;  it  must 
have  been  by  usurpation,  and  wrongfully,  and  the  claim  could  not  be  maintained. 
For  if  the  Ordinary  had  tiiis  right  universally,  what  has  withdrawn  it?  There 
has  been  no  Act  of  Parliament  passed  to  deprive  him  of  it.  It  would  have  been 
contrary  to  the  Common  law  for  tlie  Ordinary  to  have  the  jurisdiction  over  the 
intestate's  property,  and  also  to  have  had  a  beneficial  interest  therein.  It  would 
be  making  him  a  judge  in  his  own  cause.  He  never  had  more  than  the  right  of 
administering.  The  right  of  the  widow,  and  children,  and  next  of  kin,  are  coeval 
with  the  Common  law,  and  have  never  been  lost  sight  of,  but  have  lieen  con- 
sidered as  sacred  rights  by  the  highest  authorities.  Selden  (Treatise  on  Dispos. 
of  Intestates'  Estates,  c.  1),  Glanvill  (Book  7,  c.  6  ;  Book  12,  c.  20),  Gilbert  (Rep. 
206),  Matthew  of  Paris  (P.  161),  Bracton  (Book  2,  c.  6,  s.  2),  [477]  and  Fleta 
(Book  2,  c.  7,  s.  10),  acknowledge  the  right  of  the  next  of  kin  in  the  personal  estate  of 
an  intestate.  By  the  Common  law,  at  the  time  of  Henry  the  Second,  a  man  could 
not  avoid  dying  intestate  as  to  part  of  his  estate,  as  his  wife  and  children  w-ere  en- 
titled to  a  part  of  his  property.  Blackstone  (2  Connn.  c.  32,  p.  191).  If  the  next  of 
kin  had  a  right  to  a  portion  of  an  intestate's  estate,  how  could  the  Ordinary  have  a 
beneficial  right  to  it?  The  only  eft'ect  of  the  quotation  from  Lyndwood.  com- 
plaining of  the  Barons,  is  the  assertion  of  the  right  to  jurisdiction,  to  distribute 
the  goods  among  those  w-ho  have  legal  rights  in  them. 

The  next  point  to  be  considered  is  the  Statutes.  The  Statute  (Westminster,  ii.) 
13  Edw.  I.,  c.  xix.,  declaring  that  the  Ordinary  is  bound  to  answer  the  debts  of  the 
intestate,  was  simply  an  act  declaratory  of  the  Conmion  law,  and  is  .so  stated  by  Lord 
Coke,  2  Inst.  397,  SneUing  v.  Norton.  (Cro.  Eliz.  409),  and  is  inconsistent  -ivith  the 
notion  that  he  had  a  beneficial  interest.  Neither  does  the  Statute  31  Edw.  III.,  c. 
xi.,  show,  that  the  Ordinary  had  a  Ijeneficial  interest,  nor  any  other  Statute  down  to 
the  21  Hen.  VIII.  The  Appellant's  argument,  is,  that  the  Ordinary  had  an  absolute 
right  beneficially,  and  that  being  in  the  Ordinary,  it  could  not  be  in  the  Crown  ; 
and  they  cite  for  this,  lluyhes  v.  lliKjIies  (Carter,  125),  Grriynhrook  v.  Fox  (Plowd. 
275),  OhUnun-  v.  ricieriny  (Carthew,  376),  and  MannirKj  v.  Napp  (1  Salk.  37).  In 
none  of  these  cases  was  the  beneficial  interest  of  the  Ordinary  discussed.  More- 
over, the  authority  of  Maiming  v.  Napp  has  been  questioned.  MiddJeton  v.  Spicer 
(1  Bro.  C.C.  203).  The  Ordinary  does  in  many  cases  grant  administration,  although 
it  be  not  within  the  Statute  [478]  of  Distributions,  as  where  a  wife,  entitled  to 
choses  in  action,  dies,  the  husliand  cannot,  under  any  Statute,  claim  a  right  of  ad- 
ministration, yet  the  Ordinary  will  grant  letters  of  "administration  to  him.  Watt 
V.  Watt  (3  Ves.  244).  The  grant  follows  tlie  interest.  That  case  shows  a  close 
analogy,  as  between  the  husband  and  the  Crown,  to  the  present  case.  The  husband 
cannot  come  at  his  wife's  property  without  letters  of  administration.  Xo  Statute 
gives  him  the  right,  nothing  except  the  common  jurisdiction  of  the  Ordinary 
entitles  him  to  claim  the  grant.  It  is  not  the  administration,  as  contended  by  the 
Appellant,  which  gives  the  Crown  this  right  of  property;   it  is  that  in  respect  of 
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the  riglit  of  property,  which  is  the  substance,  and  the  administration,  which  is  the 
course  of  proceeding,  to  enable  the  party  to  come  in  and  assert  his  substantial  rights 
in  a  Court.  The  grant  of  administration  by  the  Ordinary  was  founded  on  a 
Common  law  right.  It  was  not  by  Statute ;  and  as  the  Appellant  has  referred 
to  no  Statutes  to  show  the  origin  of  this  right,  it  must  be  assumed  that  it  was 
coeval  witli  the  Common  law;  and  existed  at  the  time  of  the  grant  of  the  Duchy 
of  the  County  Palatine  of  Lancaster  to  John  of  Gaunt. 

Mr.  Ellis  (the  Attorney-General  of  the  Ducliy  of  Lancaster),  on  the  same  side. — 
The  nature  of  the  riglit  of  the  Crown,  is  stated  in  Williams,  "  On  E.xecutors,"  p. 
331  (3rd  edit.): — "If  a  bastard,  wlio,  as  niiUivs  filiiis,  has  no  kindred,  die  intes- 
tate, and  w'ithout  wife  or  child,  it  has  formerly  been  holden,  that  the  Ordinary 
could  seize  liis  goods,  and  dispose  of  them  to  pious  uses  ;  but  it  is  now  settled  that 
the  King  is  entitled  to  them  as  ultimiis  haeres ;  subject,  nevertheless,  to  the  debts 
of  the  intestate.  Yet  in  such  [479]  case  it  is  the  practice  to  transfer  the  royal 
claim  by  Letters  Patent,  or  other  authority,  from  the  Crown,  with  a  reservation,  as 
it  is  said,  of  a  tenth,  or  other  small  proportion  of  the  property,  and  then  the  Ordinary 
of  course  grants  to  such  appointee  the  administration.  It  has  indeed  been  asserted, 
that  such  Letters  Patent  are  merely  in  the  nature  of  a  recommendation ;  and 
that  though  it  be  usual  for  the  Ordinary  to  admit  sucli  patentee,  yet  it  is  rather  out 
of  respect  to  the  King,  than  strictly  riglit."  The  right  of  the  Crown,  as  ultimate 
owner  of  tilings  not  appropriated,  appears  in  the  Civil  Law.  In  Eden's  Elementa 
Juris  Civilis,  lib.  3,  tit.  13,  p.  161,  it  is  said,  that  there  are  "  ires  ordines  ■•iucres- 
sionis  nh  intestato,"  descending,  ascending,  and  collateral ;  "  his  vero  deficientibiis 
conjuges,  et  postremo  fiscus  adinittuntur."  The  distinction  between  fiscus  and 
aerariuin  early  ceased  to  be  of  importance  ;  but,  as  far  as  it  exists,  it  is  in  favour 
of  the  Respondent,  "  fiscus  "  being  the  property  of  the  Sovereign,  as  distinguished 
from  the  State.  Eden  adds,  p.  164:  "Postremo  si  null  us  sit  surressor  le;/itiinus 
succedit  fiscus,  nan  quideiii  ut  haeres,  sed  vehit  in  bona  vacantiu ;  " — "  dicuntur 
autern  bona  vacare,  quae  jncent  propter  defectum  legitimorum  successortim." 
AVliether  the  phrase  "  ultimus  haeres,"  or  "  bona  vacantia,"  be  used,  the  meaning 
is  the  same.  In  a  note  to  the  passage  just  cited,  Eden  says  that  a  bastard  can  have  no 
heirs  except  of  his  body.  Tlie  same  doctrines  are  in  Lyndwood  (Provinciale,  lib. 
iii.  tit.  13,  p.  180,  not  /.).  The  Crown,  it  will  be  admitted,  has  this  right,  now 
throughout  England,  wherever  it  has  not  been  granted  away. 

Now,  the  Charters,  wliicli  are  before  the  Court,  give  to  the  Duchy  all  "  jura 
regalia."  Some  restriction  has  been  suggested,  in  legal  treatises,  as  to  the  effect 
of  the  language  in  grants  liy  the  Crown  ;  but,  in  Jewisun  [480]  v.  Dyson  (9  Mee.  and 
Wei.  540,  567),  it  was  pointed  out  that  the  authorities,  when  examined,  show 
merely  that  in  grants  by  the  Crown,  no  more  is  to  lie  inferred  than  would  be 
inferred  from  the  same  language  if  used  by  a  subject.  In  that  case  it  appeared 
that  the  Duchy,  under  these  words,  had  created  the  Borough  of  Pontefract,  which  still 
exists.  In  4  Inst.  211,  Lord  Coke  states  that  tlie  Earl  of  Chester,  having  "jura 
regalia,"  "  had  Com.itatum  I'cdatinum  without  any  express  words."  Therefore, 
the  grant  of  the  "  jura  regalia  "  gives  the  Palatinate,  rather  than  the  Palatinate 
the  "  jura  regcdia."  The  Earl  of  Chester  also,  by  such  grant,  had  the  power  to 
hold  a  Court  of  Equity,  though  it  has  been  laid  down  that,  by  simple  grant,  the 
Sovereign  cannot  give  such  a  Court.  So  there  is  a  Court  of  Equity  in  the  Palatinate 
of  Durham.  The  chapter  in  Coke  furnishes  an  answer  to  the  objection  suggested 
as  to  the  grant  to  Richard,  Earl  of  Chester.  In  Lord  Coke's  time,  the  full  "  jura 
regalia"  existed  in  the  Palatinate  of  Chester;  they,  therefore,  existed  either  by 
]irescriiJtioii  or  by  tlie  grant  :  in  either  case,  they  existed  before  the  grant  of  the 
Palatinate  of  Lancaster.  In  Selden  (Titles  of  Honour,  Part  2,  ch.  1,  246,  ch.  5,  p. 
529)  will  I)e  found  a  general  discussion  u))on  Counties  Palatine;  and  the  reality 
of  the  franchise  is  there  asserted. 

The  next  question  is,  wliether  the  right  now  claimed  be  among  the  "  jura 
regalia,"  which  passed  by  the  Charter.  Now,  that  it  is  a  "jus,"  is  indisputable. 
It  must  also  be  "regale;"  for  the  Crown  holds  it  generally  through  England  by 
royal  prerogative,  and  it  goes  to  the  successor  of  the  Crown,  not  to  the  heir  or 
personal  representative  of  the  Sovereign.  It  stands  on  the  same  footing  as  the  right 
to  es(!heats,  to  the  land   between   high  and   low  water   mark,   to   felons'  goods,   to 

574 


DYKK  V.   WALFORn  [184G]  V  MOORE,  481 

treasure-[481]-trove,  and  other  unulogous  rights,  all  of  wliich  are  enjoyed,  in  fact, 
by  the  Dui^hy.  Now  that  treasure-trove,  wreck,  and  tlio  like,  go  to  the  Crown  in  the 
eharacter  of  "  bona  vacantia,"  appears  from  2  Inst.  167,  where  Braeton's  doctrine 
is  recognised.  In  Year-Book  Mich.  8  Hen.  IV.,  fol.  2,  B.  plac.  2,  it  is  held  that, 
generally,  by  a  grant  of  felons'  goods  the  goods  of  such  as  stand  mute  on  a  charge 
of  felony  do  not  pass  ;  but  the  Crown  has  them,  says  Gascoigne,  C.  J.,  because  all  the 
goods  that  are  in  England,  and  that  no  man  hath  property  in,  shall  l)e  adjudged  to 
tiie  King.  Now,  in  a  County  Palatine,  such  goods  do  go  to  the  county,  and  not 
to  the  Crown;  Rex  v.  The  Bis/iop  of  Din/iam.  (;i  Bulst.  156;  S.C.  1  Roll.  Rep.  :!<)!)). 
This  .shows  indisputably  that  the  County  Palatinate  takes  the  "  bona  vacantia  :  " 
and  the  case  is  the  stronger,  Ijecause  it  contains  an  express  reference  to  the 
decision  just  cited  from  the  Year-Book  of  Hen.  IV.  The  time  of  Hen.  IV.  is  not 
far  from  the  date  of  the  Charter  of  Edw.  III.  In  default  of  evidence  of  Lon- 
temporary  usage  in  ].^ancashire  or  Cheshire,  an  inference  may  be  drawn  from  the 
practice  in  Normandy  when  it  was  a  fief  of  the  French  Crown.  It  is  mo.st 
probable  that  William  the  Conqueror  meant  to  place  the  Earldom  of  Chester,  iu 
England,  on  the  same  footing  as  the  Duchy  of  Normandy  in  France.  Now,  from 
the  Grand  Coustumier  of  Normandy  (compiled,  according  to  the  preface  to  2  Inst., 
about  the  year  1230,  which  agrees  with  what  is  said  in  the  Stille  de  Proceder,  u.'  the 
end  of  Rouillf's  edition  of  the  Grand  Coustumier),  it  appears  that  the  Duke  not  only 
had  treasure-trove  (ch.  IS),  but  c/mses  ijuyves  (ch.  19),  which  are  denied  as  ;hiiigs 
"  que  ne  sont  appropriees."  And  in  Terrien's  Conmientary  on  the  Law  of  Nornaindy 
(B.  5,  c.  11,  p.  12,),  it  is  said  [482]  that  these  are  elsewhere  called  choses  espaves, 
which  are  "  delaissees  a  jwsseder  par  ccluy  a  qui  elles  appartienrienf."  In  Berault's 
Couunentary  on  c.  cxlvii.  of  the  Coutume  Reformee  of  Normandy,  compiled  after 
the  Dukedom  had  ceased  to  be  independent,  it  is  said,  that  the  moveables  of  a 
liastard,  dying  without  issue  or  will,  go  to  the  King,  and  not  the  Lord,  the  King 
having  now  become  entitled  to  the  "  bona  vacantia,"  as  the  Duke  was  before.  The 
express  exceptions,  in  the  Charter,  of  tithes,  fifteenths,  subsidies  of  the  clergy,  pardon 
of  life  and  limb,  revision  or  error  in  the  Courts  of  the  County  Palatine,  and  the 
obligation  to  send  members  to  Parliament  (from  which  Cheshire  was  exempt),  show 
how  largely  the  granting  words  are  to  be  construed. 

It  is  suggested  that,  inasmuch  as  the  rights  are  granted  to  the  County  Palatine 
of  Lancaster  "  adeo  inteyre  ct  libere  sicut  Comes  Cestriae  infra  eunde?n  Comitatuvi 
dinoscitur  ohtinere,"  the  grant  is  exceptive,  and  it  lies  on  the  Duchy  to  prove,  as 
matter  of  fact,  that  the  Earl  of  Chester  had  these  rights.  But,  First,  the  words 
describe,  not  the  thing  granted,  but  the  mode  of  tenure:  a  known  thing 
is  granted,  but  subject  to  the  feudal  obligations  under  which  the  Earl 
of  Chester  lay.  In  Rex  v.  Capper  (5  Price,  217),  the  liberties  were  not 
known  except  by  reference.  Here  it  is  as  if  any  other  known  thing,  as  a  market 
or  free  warren,  were  granted  to  be  held  as  I.  S.  held  them :  I.  S.'s  tenure  would  then 
be  looked  at,  to  ascertain,  not  the  meaning  of  warren  or  free  market,  but  what  his 
interest  or  tenure  was.  Secondly,  the  burthen  of  proof,  if  thrown  on  the  Duchy, 
is  satisfied.  What  the  rights  of  the  Counties  Palatine  of  Chester  and  Lancaster  are, 
appears  from  t!ie  legal  authorities  of  several  centuries  ;  and  this  is  no  longer  a  ques- 
tion [483]  of  fact,  any  more  than  the  existence  of  London  as  a  County,  of  Durham 
(before  the  late  Statute)  as  a  district  into  which  particular  writs  ran,  of  gavel- 
kind in  Kent,  of  the  custom  of  merchants,  and  many  other  matters  of  which  the 
Courts  take  cognizance. 

It  was  urged  that  the  Earl  of  Chester  did  not  appear  to  have  created  Bishops  of 
Chester.  But,  before  the  time  of  Henry  the  Eighth,  the  Bishopric  of  Chester  was 
mixed  up>  with  that  of  Lichfield  and  that  of  Coventry,  and  could  not  belong  properly 
to  the  County  Palatine;  King's  Vale-Royal,  p.  40,  et  seq.  Therefore,  land  Ijelonging 
to  that  Bishopric  was  not  held  of  the  Earl,  since  the  Bishop  himself  could  not  so  hold  ; 
and  this  explains  the  passage  in  Doomsday  Book,  cited  by  Coke,  4  Inst.  211.  But, 
further,  while  the  Bishopric  was  vacant  the  Earl  took  the  temporalities.  This 
appears  by  a  Charter  of  1  Henry  IV.,  given  in  the  Reports  touching  the  Dignity  of 
a  Peer  of  the  Realm,  App.  v.  p.  128.  It  has  been  asked  whether  coins  were  struck 
by  the  Palatine.  If  they  were,  it  would  not  strengthen  the  case  for  the  Duchy: 
because  coins  were  struck  in  ancient  times  bj'  persons  of  much  lower  authority, 
as  Archbishops  and  Bishops.     In  fact,  many  coins  were  struck  by  the  Bishop  of 
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Durham;   and  a  work  has  l)een  published  on  thei-e  coins  exclusively:    Ijut  this  was 
probably  not  in  right  of  the  Palatinate. 

The  principal  argument  on  the  other  side  is,  that  the  Cruwn  had  not.  at  the  time 
of  the  Charter,  the  right  in  itself.     Now  the  Charter  of  51  Edw.  111.  is  later  than 
the  latest  change  of  the  law  on  this  subject,  which  was  by  1  Stat.  31   Edw.  III.,  c. 
xiv.     Therefore  the  Crown  gave  all  it  had  after  that  Statute :    but,  after  that  Statute, 
it  certainly  had  the  right,  or  it  would  not  have  it  now  in  any  part  of  England.     It 
is,  how-[484]-ever,  said  tliat  no  more  is  given  than  the  Earl  of  Chester  had;   and 
that,  when  the  Palatinate  of  Chester  was  created,  the  Crown  had  not  the  right,  but 
that  the  Ordinary  had  it  till  the  Acts  of  1  Stat,  l.'i  Edw.  I.  (Westminster  ii.),  c.  xix., 
and  31  Edw.  III.,  c.  xi.     One  answer  has  already  been  given,  that  the  Charter  does 
not  refer  to  the  Earl  of  Che.ster's  holding  for  the  .subject  of  the  grant,  but  only  for 
the  mode  of  holding.     But,  further,  the  Crown  had  the  right  at  the  time  of  the 
creation  of  the  Palatinate  of  Chester.     No  authority  has  been  mentioned  from  which 
it  appears  that  the  Ordinary  had   any   right  to  the  goods :    he  had  only  the  jus 
lUstribiienili,  which  he  has  now;  the   Statutes   referred  to  affect  the  distribution 
only.     The  origin  of  this  right  of  distribution  may  have  been  his  sacred  character  ; 
or  there  may  have  been  a  grant  by  the  Crown,  which  would  account  for  prescriptive 
administrations.     In  Hensloe's  Case  (9  Co.  Rep.  36  b.  38  b.)  it  is  laid  down  that 
the  property   is  in  the  Ordinary,   not  simpliciter,  but  secundum  quid;   and   that 
the  Statute  of  Westminster  (the  Second)  merely  affirmed  the  Common  law.       The 
early  state  of  the  right  appears,  both  before  and  after  the  creation  of  the  Palatinate 
of  Chester,  from  the  Laws  of  Canute,  of  William  the  Conqueror,  and  of  Henry  I. 
(Ancient  Laws  and  Institutes  of  England,  vol.  i.  pp.   177,  207,  216);  Lyndwood, 
Prov.,  lib.  iii.,  tit.  13,  p.  179;  2  Inst.  32.       The  prerogative  administrations  were 
granted  in  order  that  there  might  be  only  one  collection  when  the  jjroperty  was  in 
different  Dioceses :    if  the  Ordinary  had  been  owner,  each  Ordinary  would  have 
taken  his  own  share.     Maiinlni/  v.  Xitpp  (1  Salk.  37)  contains  no  decision:    and  the 
dictum,  contradicting  Hensloe's  Case,  [485]  relates  merely  to  the  historical  origin 
of  the  right  of  administration.     At  any  rate,  that  case,  being  later  than  the  last 
change  in  the  law,  cannot  show  anything  against  the  ancient  right  of  the  Crown 
which  would  not  destroy  its  present  undisputed  right.     The  same  remark  applies 
to  Oldham  v.  Pickering  (Carthew,  376).       In  Grayshrook  v.  Fox  (Plowd.  280)  the 
right  of  the  Ordinary  is  asserted,  but  his  beneficial  ownership  is  denied.       And, 
further,  as  neither  of  the  Statute.s  referred  to  takes  any  absolute  property  from 
the  Ordinary,  or  gives  any  to  the  Crown,  the  right  of  the  Crown  before  the  Statutes 
must   have  been   what   it   is  now.        Lastly,  even   if  the  Ordinary  had   a   beneficial 
property,  the  ultimate  property  of  the  Crown  must  have  existed  behind  that,  as 
behind  the  property  of  all  owners:    tlie  right,  tlierefore,  which  the  Crown  now  has 
is  simply  what  it  always  had.     If  the  argument  on  the  other  side  were  correct,  tlie 
only  inference  would  be,  that  the  right  of  the  Crown  is  now  accelerated  by  the  failure 
of  the  Ordinary's  interest ;  but  the  right  itself  would  be  no  other  now  than  before, 
and,  therefore,  would  have  passed  to  the  Duchy  by  the  grant  of  the  Crown  ai   any 
time. 

The  Queen's  Advocate  [Sir  John  Dodson],  in  reply. — The  Respondent  denies 
that  the  Ordinary  ever  had  any  beneficial  interest  in  intestates'  goods,  and  contends 
that  he  was  a  mere  trustee.  Lyndwood  (Provinciale,  lib.  iii.,  tit.  13,  p.  180),  how- 
ever, shows  that  the  Church  had  a  full  right  to  take  and  dispose  of  such  goods,  ac- 
cording to  its  discretion,  in  pios  usiis,  which  left  no  residue  ;  therefore,  a  Court  of 
Equity  could  not  interfere  with  the  Ordinary  to  compel  [486]  him  to  pay  over  the 
residue,  to  the  next  of  kin,  or,  if  there  were  none,  to  the  Crown,  as  there  is  nothing 
left  for  the  Court  to  deal  with;  that  lieing  so,  the  Ordinary  cannot  be  called  a  mere 
trustee.  The  authorities  referred  to  by  the  Respondent,  of  Middhtvn  v.  Spicer  (1 
Bro.  C.C.  201),  down  to  Tai/lor  v.  llaijiidrth  (14  Sim.  8),  have  no  bearing  upon  the 
(juestion  at  issue.  In  the  case  of  the  Ordinary,  there  was  no  want  of  any  person  to 
take  it,  or  of  uses  to  which  it  could  be  applied.  There  is  no  contest  here  between  the 
Ordinary  and  the  Crown  ;  it  is  between  the  Crown  and  an  alleged  grantee  of  the 
Crown.  Again,  it  is  said  that  the  13th  Edw.  I.  and  the  31st  Edw.  III.  were  merely 
an  affirmance  of  the  Common  law.  This  we  deny,  for  they  distinctly  point  out,  that 
the  Ordinary  is  to  be  lial)le  only  "  from    lienceforth."     The  next  point  contended 
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for,  by  the  Respondent,  was,  that  the  mere  creation  of  a  County  Palatine,  witli  the 
words  "  jura  rei/alia,"  is  sufificient  to  carry  with  it  all  "  jura  reyalui  "  whatever. 
This  proposition  is  unsupported  by  authority  or  precedent,  and  is  carried  too  far  ; 
for  if  all  these  rights  are  incident  to,  and  inherent  in,  every  County  Palatine,  if  the 
extinguishing  of  a  County  Palatine  were  suflBcient  to  put  an  end  to  all  "jura 
reyalui,"  why  should  it  have  lieen  necessary  to  enumerate  them  in  the  Act  6  and  7 
Will.  IV.,  c.  "xix.,  taking  away  tlie  Palatine  from  Durham?  The  appointment  of  a 
Bishop,  is  a  "  jus  regale,"  yet  it  was  never  exercised  by  the  Earl  of  Chester.  It  is 
not  pretended  that  this  important  "  jus  reyale  "  went  to  the  Duke  of  Lancaster. 
Suppose  the  Cliurch  was  a  mere  trustee  of  the  goods,  at  all  events,  it  had  the  legal 
title  vested  in  it.  The  authorities  and  Statutes  show,  that  this  right  was  in  the 
Church  at  the  date  of  the  Charter  of  1377.  Not  [487]  being  then  in  the  Crown,  it 
could  not  be  granted  to  the  Duke  of  Lancaster  by  that  Charter. 
Judgment  was  reserved,  and  was  now  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (June  28,  1848). — The  question  in  this  case, 
relates  to  the  right  of  Administration  to  the  goods  of  a  bastard,  who  died  intestate 
and  unmarried,  in  the  County  of  Lancaster.  The  contending  parties  are  the  nominee 
of  Her  Majesty,  in  right  of  Her  Crown,  and  the  nominee  of  Her  Majesty,  in  right  of 
Her  Duchy  of  Lancaster. 

In  the  Consistory  Court  of  Chester,  where  the  cause  was  first  heard,  a  decision 
was  pronounced  in  favour  of  the  nominee  of  the  Crown.  This  sentence,  however, 
was  reversed,  on  appeal  of  the  Consistory  Court  of  York,  which  pronounced  in  favour 
of  the  nominee  of  the  Duchy;  and  from  this  latter  sentence  the  cause  now  comes  by 
appeal  before  us. 

The  claim  of  the  Duchy  is  founded  upon  a  grant  made  in  the  year  1377,  by 
Edw.  III.  to  John  of  Gaunt,  Duke  of  Lancaster,  by  which  the  County  of  Lancaster 
was  granted  as  a  County  Palatine,  with  various  liberties  and  franchises  to  the 
Duke,  for  his  life.  By  subsequent  Charters  and  Acts  of  Parliament,  the  Duchy, 
with  such  rights  as  were  originally  granted  with  it,  is  now  vested  in  Her  Majesty,  by 
a  title  distinct  from  that  of  Her  Crown. 

Tlie  sentence  complained  of,  has  decided  that,  amongst  the  franchises  granted  to 
the  Duchy,  was  the  right  of  administration  to  the  estates  of  intestates  dying  without 
kindred. 

The  Appellant  has  made  two  principal  points  :  He  contends.  First,  that,  at  the 
date  of  the  grants,  in  [488]  question,  the  right  now  in  dispute,  was  vested,  not  in  the 
Crown,  but  in  the  Church,  and  could  not,  therefore,  pass  by  the  grant.  Secondly, 
that  if  the  right  was  at  that  time  in  the  Crown,  the  words  of  the  grant  were  not 
sufficient  to  pass  it  to  the  Duchy. 

We  will  consider  these  points  in  their  order. 

It  was  argued,  indeed,  on  behalf  of  the  Respondent,  that  it  was  immaterial, 
whether  this  right  existed  in  the  Crown,  at  the  date  of  the  grant,  or  not;  for  that, 
if  it  accrued  subsequently,  as  one  of  the  "  jura  regalia,"  it  would  pass,  under  the 
preceding  grant  of  "  jti,ra  regalia,"  to  the  Duchy :  and  authority  was  cited,  which 
was  supposed  to  favour  that  proposition.  As  we  are  satisfied,  however,  that  this 
right  existed  in  the  Crown,  at  the  date  of  the  Duchy  Charter,  it  is  not  necessary  to 
consider  this  point. 

Great  learning  and  research  were  exliil)ited  by  the  Counsel  on  both  sides,  in  the 
argument  of  this  question,  to  show,  to  whom,  in  very  ancient  times,  the  personal 
proi)erty  of  persons,  dying  intestate,  of  right  belonged  ;  and  we  were  referred  to  a 
series  of  authorities,  beginning  in  the  Anglo-Saxon  period,  and  extending  to  very 
recent  times.  We  have  carefully  examined  and  considered  these  authorities,  which, 
although  they  leave  some  parts  of  the  subject  involved  in  obscurity,  remove  all 
doubt,  in  our  judgment,  as  to  the  material  point,  in  this  case,  and  show,  that  the 
elegy  had  never,  at  any  time,  in  this  country,  by  law,  any  beneficial  interest  in  the 
property  of  intestates,  but  merely  the  right  or  duty  of  jurisdiction  and  administra- 
tion, and  the  right  of  possession,  for  the  latter  purpose. 

In  the  earliest  times  of  our  history,  the  clergy  do  not  appear  to  have  interfered 
at  all  in  cases  of  intestacy.  [489]  The  Statute  of  Canute,  c.  71,  in  the  Collection 
of  Ancient  Laws  and  Institutes,  8vo  Ed.,  vol.  i.,  p.  413,  provides  for  the  distribution 
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of  the  property  of  au  intestate,  amongst  Lis  wife  and  relations,  under  the  direction 
of  his  Lord.  The  Statute  is  in  these  words: — "Of  the  Heriot : — And  if  any  one 
depart  this  life  intestate,  be  it  through  his  neglect,  be  it  through  sudden  death,  then 
let  not  the  Lord  draw  more  from  his  property  than  liis  lawful  Heriot;  and,  ac- 
cording to  his  direction,  let  the  property  be  distributed  very  justly  to  the  wife  and 
children,  and  relations,  to  every  one  according  to  the  degree  that  belongs  to  him." 
This  Statute  must  be  attributed  to  some  time  between  the  years  1017  and  1035. 

The  Statute  of  William  the  Conqueror,  c.  .34,  at  p.  481  of  the  Collection,  above 
referred  to,  provides,  that  if  a  man  die  without  a  Will,  his  children  shall  divide  the 
inheritance  equally. 

In  neither  of  these  Statutes  is  there  any  mention,  either  of  the  Church,  or  of 
pious  uses.  The  first  occasion  in  which  we  find  any  reference  to  pious  uses,  in  the 
disposition  of  the  estates  of  intestates,  is  in  a  law  of  Henry  L,  c.  1,  s.  7,  (Collection  of 
Antient  Laws,  p.  500,)  which  declares  that,  any  of  the  King's  Barons,  or  men,  may 
dispose  of  his  "  pecuniam  "  as  he  pleases,  but  if  he  shall  have  made  no  disposition, 
his  widow  or  children,  or  relations,  or  liege  men,  shall  distribute  it  for  the  good  of 
his  soul,  as  they  shall  see  lit. 

Here  again  there  is  no  mention  of  the  Church  ;  but  when  regard  was  to  be  had  to 
ihe  supposed  good  of  the  soul  of  the  deceased,  or  what  were  called  "  pious  u.^es,''  in 
the  disposition  of  his  property,  after  his  death,  an  obvious  reason  was  afforded  for 
".he  inteiference  of  the  clergy;  and  accordingly  we  soon  afterwards  [490]  fin  1  traces 
of  their  existing  authority  in  ca.ses  both  of  testaments  and  intestacies;  but  w'th- 
cut  any  trace  of  a  beneficial  interest  being  claimed  by  them  in  either  case. 

The  Magna  Charta  of  King  John,  which  was  referred  to,  as  evidencing  tome  right 
in  the  Chi'rch,  at  that  time,  provides,  by  the  2Gth  Chapter,  that  if  any  holders  of  th>? 
King  i'l  lay  fee,  should  die  iudel^ted  to  the  Crown,  the  debt  should  bo  firsv  paid  out 
of  his  goods,  and  "  the  residue  should  remain  to  the  E.xecutors,  to  perform  the 
ttstanienc  of  the  dead,  and  if  nothing  be  owing  to  the  King,  aU  ihe  chattels  should 
go  to  the  use  of  the  dead,  saving  to  his  wife  and  children  their  reasonable  parts." 
The  27th  Chapter  (which  seems  to  be  omitted  in  the  Magna  Charta  of  subsequent 
reigns)  enacts,  that  if  any  person  die  intestate,  his  chattels  shall  be  distributed  "  per 
rruinus  propinquoruin,  parentum  et  amicorum  suoruni,  per  visum  Ecclesiae,"  re- 
serving to  every  one  the  debts  due  to  him  from  the  deceased. 

Here  the  Church  appears  to  be  entrusted  with  the  same  right  or  duty  of  super- 
vision, which  the  Statute  of  Canute  had  intended  to  vest,  or  assumed  to  be  vested,  in 
the  Lord  ;  but  there  is  obviously  nothing  which  gives  to  the  Church  any  beneficial 
interest,  or  assumes  the  existence  of  any  such  beneficial  interest.  On  the  contrary, 
even  in  cases  where  testaments  were  made,  and  as  against  the  dispositions  of  sucli 
testaments,  it  reserves  to  the  wife  and  children  their  reasonable  parts. 

At  whti  time,  or  in  what  manner,  the  right  of  jurisdiction  by  the  Church,  in 
cases,  either  of  testaments  or  intestacies  was  originally  acquired,  does  not  distinctly 
appear.  Previously,  however,  to  the  reign  of  [491]  Edward  the  First,  this  juris- 
diction had  become  generally  vested  in  the  clergy,  and  usually  in  the  Bishop  of  the 
Diocese  where  the  goods  were  situate,  although,  in  many  cases,  tliis  right  of  juris- 
diction was  exercised,  and  is  still  retained,  by  Lords  of  Manors  and  others.  The 
Bishop,  being  the  usual  Judge  in  such  cases,  was,  from  this  circumstance,  styled  the 
Ordinary,  by  way  of  distinction,  from  his  extraordinary  or  peculiar  jurisdiction. 
(Swinburne,  380.) 

It  was  the  office  of  these  tribunals  to  judge  of  the  validity  of  Wills,  and,  upon 
being  satisfied  with  the  proof,  to  give  authority  to  the  persons  named  for  that 
purpose  in  the  instrument,  in  other  words,  to  the  Executors,  to  perform  them.  If 
no' Executors  were  named,  or  if  the  Executors  named,  refused  to  act,  the  Ordinary, 
or  other  person  having  the  jurisdiction,  was  bound,  by  himself,  or  his  deputy,  to 
carry  them  into  effect ;  and  in  like  manner,  where  no  Will  was  made,  to  carry  into 
effect  that  disposition  of  the  dead  man's  personal  estate  which  the  law  pi-eseribed. 

But  in  cases  of  intestacy,  the  Ordinary,  or  his  deputy,  could  only  deal  witli  such 
goods  of  the  intestate  as  he  could  seize  into  his  possession,  and  could  neither  sue  for 
debts  due  to  the  intestate,  nor  l)e  sued  for  debts  due  from  him.  To  remedy  this  last 
injustice,  the  Statute,  13  Edw.  I.,  c.  xix.,  was  passed,  a  Statute,  which  was  much 
relied  on  by  the  Appellant.     It  recites.  "  that,  after  the  death  of  a  person  dying 
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intestate,  wliich  is  bounden  to  some  other  for  debt,  tlie  goods  come  to  the  Ordinary 
to  be  disposed;  "  and  it  enacts,  "  that  the  Ordinary  from  henceforth  shall  be  bound 
to  answer  tiie  debts  as  far  forth  as  the  goods  of  tlie  dead  will  extend  ;  in  such  sort  as 
the  Executors  of  the  same  party  should  have  licen  bounden,  if  he  had  made  a  testa- 
ment." 

[492]  It  was  argued,  that  it  appears  from  this  Statute,  that  the  Ordinary  was 
previously  entitled  to  the  goods  of  the  intestate,  free  even  from  his  debts.  But  this  is 
to  mistake  its  impoi't.  It  shows,  that  the  Ordinary  could  not  be  sued  for  the  debts 
owing  from  the  deceased,  and  that  the  right  of  disposition  or  administration  was 
in  the  Ordinary;  but  it  leaves  the  question,  who  were  the  parties  Ijeneficially  in- 
terested, quite  untouched.  This  is  clear  from  the  circumstance,  that  it  applies  to 
all  cases  of  intestacy,  even  to  those  where  there  were  a  widow  and  children  ;  yet, 
at  this  period,  perhaps  throughout  all  England,  but  certainly  in  the  Province  of 
York,  with  which  we  are  now  dealing,  the  widow  and  children  are  entitled  to  two- 
thirds  of  the  personal  estate  of  the  intestate.  Probably  also,  the  Statute  would  apply 
to  the  case,  where  no  Executors  being  named  in  a  Will,  the  testament  was  in  law,  im- 
perfect, and  the  right  of  administration  devolved  on  the  Ordinary,  for  the  purpose 
of  carrying  the  Will  into  effect. 

But  although  the  right  of  the  Ordinary  was  one  merely  of  administration,  it  is 
obvious  that,  at  the  period  of  which  we  are  speaking,  it  would  be  very  difficult,  and 
perhaps  impossible,  to  compel  any  satisfactory  account  from  the  Bishop,  in  any 
Court,  Spiritual  or  Temporal;  and  if  the  administration  was  had,  as  probably  it 
■would  be,  by  a  Deputy,  the  Deputy  was  liable  to  account  only  to  his  principal.  Under 
these  circumstances,  it  was  to  be  expected  that  gross  abuses  would  prevail,  and  that 
the  property  would  often  be  misappropriated  to  the  use  of  the  administrators  ;  and 
so  much  the  more,  as  regard  was  to  be  had  to  the  good  of  the  soul  of  the  deceased, 
in  the  distribution  of  his  estate,  and  this  consideration  would  leave  a  large  discretion 
to  the  Ordinary.  We  find  accordingly,  that  such  [493]  abuses  did  prevail,  but  they 
were  treated  as  abuses  by- both  the  Ecclesiastical  and  Civil  authorities,  and  attempts 
were  made  by  both,  to  correct  and  repress  them. 

In  1341,  Archbishop  Stratford  published  his  Constitution,  "  Z>e  Testamentis," 
and,  after  referring  to  an  earlier  Statute  of  Archbishop  Boniface,  as  having  been 
called  into  doubt,  he  makes  various  provisions  to  prevent  extortion  upon  Probates  of 
Wills,  and  then  enacts,  "  that  Bishops  and  other  inferior  Ecclesiastical  jurisdictions, 
shall  in  no  manner  interfere  with  the  goods  of  Testators,  but  permit  the  Executors 
freely  to  dispose  of  them,  and  in  case  of  persons  dying  intestate,  after  payment  of 
debts,  shall  distribute  and  employ  the  remaining  goods,  to  pious  uses,  to  the  relations 
and  servants  and  friends  of  the  deceased,  or  others,  for  the  benefit  of  his  soul, 
retaining  nothing  for  themselves,  unless,  perhaps,  a  reasonable  compensation  for  the 
labour  of  the  Ordinary  ;  "  and  obedience  to  this  decree  is  enforced  under  pain  of 
excommunication. 

Nothing  can  be  more  conclusive  than  this  Ordinance  upon  the  question  of  right; 
but  probably  it  was  found  insufficient  to  prevent  the  malpractices  of  the  Ordinarv 
and  his  deputies,  and  a  much  more  effectual  remedy  was  introduced,  by  the  31 
Edw.  III.,  Stat,  i.,  0.  xi.,  which  took  from  the  Ordinary,  in  cases  of  intestacy,  the 
right  of  personal  administration,  or  of  selecting  a  deputy,  at  his  pleasure,  and 
compelled  him  to  grant  administration  to  those  who  were  most  interested  in  the 
property,  viz.,  the  nearest  relations  of  the  deceased.  This  Statute  also  gives  to  the 
persons,  so  to  be  deputed,  the  right  to  sue  for  debts  due  to  the  deceased,  "  for  to 
administer  and  dispend  for  the  soul  of  the  deceased,"  and  subjects  them  to  actions, 
as  Executors  are  [494]  answerable,  and  provides,  "  that  they  shall  be  accountable  to 
the  Ordinaries,  as  Executors  be  in  the  case  of  Testament,  as  well  for  the  time  past, 
as  to  come." 

This  Statute  was  pasi5ed  in  the  year  1357,  just  twenty  years  before  the  date  of  the 
Duchy  Charter,  and  it  is  clear,  that  the  Church,  at  this  time,  had  no  right  or  in- 
terest, of  any  kind,  in  the  property  of  deceased  persons,  beyond  the  right  of  juris- 
diction, and  of  granting  administration  and  the  right  of  possession  for  that 
purpose.  This  Statute  provides  only  for  the  case  of  intestates  leaving  kindred, 
but  no  attempt  was  made  in  the  argument,  to  .show  any  distinction,  before  this 

579 


V  MOORE,  49B  DYKK  V.   WALFOHD  [l846j 

Statute,  between  the  case  of  an  intestate  leaving  kindred  and  the  case  of  an  intestate 
dying  without  kindred,  as  far  as  regards  the  right  of  the  Church. 

The  law,  as  it  regards  the  succession  to  intestates,  dying  without  kindred,  is  stated 
with  perfect  clearness  by  Lyndwood,  who  wrote  in  the  reign  of  Henry  the  Sixth, 
and  died  in  the  year  1446.  In  his  Pruvinciale,  in  commenting  upon  the  Constitution 
of  Archbishop  Stratford,  already  referred  to,  after  stating,  very  distinctly,  the  right 
of  succession  of  relations,  he  distinguishes  in  the  case  of  an  absence  of  kindred, 
between  the  succession  to  a  clerk,  and  the  succession  to  a  layman.  In  the  case  of  a 
clerk,  he  states  that,  with  certain  exceptions,  the  Church  succeeds;  in  case  of  a  lay- 
man, the  Crown.  The  words  are,  "  In  lac  to  autem  decedente  ah  intestato,  deficien- 
tibus  consanyuineis  et  uxore,  succedet,  fiscus.     (Lyndwood,  p.  180.) 

It  was  suggested  by  Sir  David  Dundas,  in  his  very  able  argument,  that  possibly 
the  right  of  the  Crown  was  founded  upon  an  equitable  construction  of  the  Statute 
of  Edw.  III.  [31  Edw.  I.,  Stat,  i.,  c.  xi.],  last  referred  to.  If  it  were  so,  the  Statute 
was  passed  before  the  date  of  the  Charter,  and  [495]  the  right,  therefore,  at  that 
time  existed  ;  but  in  truth,  the  Statute  refers  only  to  the  legal  right  of  distribution, 
and  not  at  all  to  the  beneficial  interest.  This  Statute  was  founded  on  the  principle, 
that  the  administration  of  the  pi'operty  ought  to  be  granted  to  those  who  were 
beneficially  interested  in  it,  and  as  it  was  for  that  reason  given  to  the  nearest 
relations,  when  the  intestate  left  relations,  it  is  very  probable  that,  by  analogy,  the 
Ecclesiastical  Courts  thought  it  right  to  grant  the  administration  to  the  nominee  of 
the  Crown,  when  the  Crown  was  interested,  and  in  this  sense  the  opinion,  expressed 
by  the  Judges,  in  Manning  v.  Napp  (1  Salk.  37),  that  the  grant  of  administration, 
"  to  the  nominee  of  the  Crown  was  of  respect,  rather  than  of  right,"  may  be  well 
founded.  But  if  the  administration  was  granted  to  any  other  person,  the  right  of 
the  Crown  would  remain  the  same.  The  administrator,  whoever  he  might  be,  would 
be  a  trustee  for  the  Crown. 

The  right  of  administration  is  veiy  properly  held,  by  the  Ecclesiastical  Courts, 
to  follow  the  right  of  property,  in  other  cases,  not  provided  for,  by  this  or  subsequent 
Statutes.  When  a  wife  dies,  leaving  outstanding  personal  estate,  administration  is 
granted  to  the  husband,  not  in  obedience  to  any  Statute,  but  because  he  has  the  right 
of  property.     Watt  v.  Watt  (3  Ves.  246.) 

The  case,  indeed,  of  the  Appellant,  in  this  branch  of  the  argument,  labours 
under  this  insuperable  difficulty :  If  the  clergy  had  the  right  at  the  date  of  this 
Charter,  how  did  they  ever  lose  it?  If  the  Crown  had  it  not,  how  did  it  subsequently 
acquire  iti  The  origin  of  this  right  shows  that,  if  it  existed  at  all,  it  must  have 
existed  from  the  foundation  of  the  Monarchy  ;  it  is  the  right  of  the  Crown  to  "  hi)na 
vacniitiii ;  "  to  pro-[496]-perty  which  has  no  other  owner.  This  is  the  ground  upon 
which  it  is  plainly  rested  by  Lyndwood,  in  the  reign  of  Henry  the  Sixth,  and  by 
Lord  Thurlow,  in  his  decision  in  Middleton  v.  Spicer,  in  the  reign  of  George  the 
Third.  In  this  case  (reported  1  Bro.  C.  C.  202),  no  doubt  was  ever  suggested,  as 
to  the  right  of  the  Crown,  in  case  of  intestacy.  The  great  doubt  was,  whether  a 
trust  could  be  raised  for  the  Crown,  by  implication,  and  whether  the  legacies  given 
to  the  executors,  which  would  have  excluded  them  from  taking  the  residue,  in  a 
contest  with  next  of  kin,  would  have  the  same  effect,  in  a  contest  with  the  Crown. 

We  consider  it,  therefore,  to  be  perfectly  clear  that,  at  the  date  of  the  Charters  on 
which  the  Duchy  claim  is  founded,  the  right  in  question,  was  vested  in  the  Crown, 
as  one  of  its  "  ju7-a  regalia"  and  the  question  is,  whether,  under  the  terms  of  these 
Charters,  it  passed  to  the  Duchy. 

The  material  words  of  the  grant  do  not  differ  in  the  several  Cliarters.  The 
grant  in  the  Charter  of  1377,  is,  that  the  Duke  of  Lancaster  shall  liave  within  the 
Countv  of  Lancaster,  his  Chancery,  his  Justices  to  hold  Pleas  of  the  Crown,  as  all 
other  pleas  at  Common  law,  and  all  manner  of  executions,  to  be  made  by  his  writs 
and  his  ministers;  then  "  et  qunrcumque  alia  lihertntis  et  jura  regalia  ad  Comituin 
Palatinuni.  pertinentia,  adeo  libere  et  infegre  sicut  Comes  Cestri-ae  infra  Eimdem 
Gomitatum.  Gentriae  dinosritur  ohtinere;"  saving  to  the  Crown  certain  riglits,  only 
material  to  the  present  purpose,  as  showing  the  great  extent  to  which  the  preceding 
words  of  grant,  but  for  tlie  reservation,  might  be  held  to  reach. 

Upon  the  construction  of  this  Charter,  two  questions  were  made:  First,  whether 
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the  original  words  [497]  of  the  grant  are  sufficient  to  pass  the  right;  and  Secondly, 
wlietlier  tiioy  are  restrained,  by  the  subsequent  reference  to  the  Earl  of  Chester. 

The  grant  is,  first,  of  all  "  pira  reyaliii,"  Ijclonging  to  a  County  Palatine.  These 
rights  appear  to  have  been  very  extensive.  Lord  Coke  lays  it  down  (i  Inst.  204), 
that  a  "  Count  Palatine  has  '  jura  regalia,'  within  his  county,  as  fully  as  the  King 
himself."  In  Coke  Littleton,  114  a,  he  states  tiiat,  though  a  man  cannot  claim 
directly  by  prescription,  to  have  such  franchises  and  liberties  as  cannot  be  seized, 
before  the  forfeiture  appears  on  record,  as  the  goods  of  felons,  yet  he  may  make  a 
title  to  them  indirectly  by  prescription,  for  he  may  claim  a  County 
Palatine  by  prescription,  and  by  reason  thereof,  to  have  the  goods  of 
traitors,  felons,  etc.  In  the  case  of  The  Queen  v.  Archhishop  of  York  (Cro.  Eliz. 
240),  it  was  held,  that  the  Queen  was  entitled  to  the  same  prerogative  when  she  was 
seised  in  right  of  the  Duchy  of  Lancaster,  as  when  she  was  seised  in  right  of  Her 
Crown.  In  the  case  of  Bowes  v.  Bishop  of  Durluim  (2  Bulstr.  219),  it  was  held, 
that  the  Bishop  of  Durham,  having  a  County  Palatine  and  "  jura  reyalia,"  should 
have,  incident  to  a  County  Palatine,  "  bona  et  catalla  felonum,  and  of  such  as  stand 
mute,"  although  he  should  not  have  had  the  goods  of  such  as  stand  mute,  under  a 
grant  of  borui  et  catalla  felonum.  The  same  point  appears  to  have  afterwards 
come  before  the  Court,  on  a  Quo  Warranto,  and  is  reported  under  the  title  of  The 
King  v.  BMop  of  Durham  (3  Bulstr.  156).  The  decision  was  to  the  same  effect,  and 
on  the  same  grounds  :  and  Lord  Coke  appears  to  have  laid  it  down,  (though  there  is 
some  inaccuracy  in  the  printing  of  the  passage,)  "  that  if  one  prescribe  for  a 
County  Palatine,  and  to  [498]  have  'jura  regalia'  within  this;  it  extends  to  all 
whicli  tlie  King  himself  may  have." 

Upon  these  authorities,  which  are  quite  unopposed  by  any  to  a  contrary  effect,  we 
cannot  doubt  that  the  right  in  question,  passed  to  the  Duke  of  Lancaster,  amongst 
other  "  jura  regalia,"  unless  there  be  something  in  the  grant  restricting  its  efl'ect. 

Then  are  there  any  such  words?  The  words  relied  on,  are,  that  the  Duke  is  to 
have  these  rights,  "  adeo  iihere  et  integre  sicut  Comes  Cestriae  dinoscitu/r  ohtinere." 
There  is  nothing  restrictive  in  these  words.  It  is  not  a  grant  of  such  privileges  and 
franchises  belonging  to  a  County  Palatine,  as  the  Earl  of  Chester  enjoys;  but  it  is  a 
grant  of  all  liberties  and  royal  rights  belonging  to  a  County  Palatine,  to  be  enjoyed 
as  freely  and  entirely  as  they  are  known  to  be  enjoyed  by  the  Earl.  It  is  not 
necessary  for  the  Duke  of  Lancaster  to  show  an  enjoyment  of  rights  by  the  Earl  of 
Chester,  in  order  to  found  his  title;  but  if  it  were  necessary,  inasmuch  as  it  appears 
that  "  jura  regalia"  generally,  was  enjoyed  by  the  Earl,  and  we  are  of  opinion,  that 
the  right  in  question,  is  amongst  "jura  regalia,"  we  should  presume  the  enjoyment 
of  this  right,  by  the  Earl  of  Chester,  unless  some  evidence  were  offered  to  the 
contrary. 

Upon  the  whole,  we  are  of  opinion,  that  the  right  to  goods  belonging  to  persons 
dying  intestate,  without  leaving  husband,  or  widow,  and  without  kindred,  was' 
vested  in  the  King,  in  right  of  His  Crown,  at  the  date  of  these  Charters;  that  this 
right,  within  the  County  Palatine,  passed,  with  other  "  jura  regalia,"  to  the  Duke  of 
Lancaster,  and  is  now  vested  in  Her  Majesty,  in  right  of  Her  Duchy,  and  that  the 
sentence  complained  of,  must,  therefore,  be  affirmed. 

[Mews'  Dig.  tit.  CROWN,  c.  Crown  Property,  1.  Generally;  g.  Escheat,  4.  On 
failure  of  representative ;  tit.  WILL,  VII.  Probate  and  Letters  of  Adminis- 
tration, a.  S.C.  12  Jur.  839 ;  6  St.  Tr.  (N.S.)  699.  On  point  (i.)  as  to  meaning 
of  jura  regalia,  approved  of  in  A.-G.  of  Ontraio  v.  Mercer,  1883,  8  A.C.  at  p. 
778 ;  (ii.)  as  to  ecclesiastical  element,  in  English  law  of  execution,  cited  in 
Juttendromohun  Tagore  v.  Ganendromohun  Tagore,  1872,  L.R.,  Ind.  App. 
Suppt.  at  p.  64 ;  see  also  A.-G.  v.  Brodie,  1846,  6  Moo.  P.C.  at  p.  19  ;  (iii.)  as  to 
appeal  lying  to  Privy  Council  in  ecclesiastical  cases,  considered  in  Gorham  v. 
Exeter  {Bishop  of),  1850,  7  St.  Tr.  (N.S.)  1084.  As  to  Duchy  of  Lancaster,  see 
A.-G.  of  Duchy  of  Lancaster  v.  Devonshire  (Duke  of),  1884,  14  Q.B.D.  195.  The 
York  customary  succession  (5  Moo.  P.C.  492)  was  abolished  by  19  and  20  Vict., 
c.  94,  repealed  by  S.  L.  E.  Act,  1892.] 
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REPOETS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Comicil,  1846-49.  By  Edmund 
F.  MooEE,  Barrister-at-Law.     Vol.  VI. 


ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

ROBERT  WIGRAM  CRAWFORD ,—Appelkmt;    RICHARD  SPOONER,— 
Respondent*  [Dec.  11  and  15,  1846]. 

A  ship  built  in  a  foreign  port  in  India  in  1817,  witbin  the  limits  of  the  Com- 
pany's Charter,  by  foreigners,  and  which  sailed  under  foreign  flags,  until 
18-38,  when  it  was  then  and  thereafter  owned  by,  and  belonged  to,  British 
subjects,  resident  at  Bombay,  is  entitled,  under  the  Proclamation  of  the 
Governor-General  in  Council,  and  the  Act  of  the  Legislative  Council  of  India, 
No.  X.  of  1841,  (passed  in  pursuance  of  the  powers,  granted  by  the  Statute, 
3  and  4  Vict.,  c.  56,)  to  be  registered  at  Bombay,  as  a  British  ship,  for  the 
purposes  of  trade,  within  the  limits  of  tlie  Company's  Charter. 

This  was  an  action  on  the  case  brought  by  the  Appellant,  (the  owner,  to  the 
extent  of  eight  sisty-fourth  parts,  of  a  vessel,  called  the  General  Wood,)  against  the 
Respondent,  the  registering  ofBoer  of  ships,  at  the  port  of  Bombay,  appointed  under 
the  Act  of  the  Legislative  Council,  No.  X.  of  1841,  for  refusal  to  register  the  ship, 
at  that  port.  To  the  declaration,  the  Respondent  pleaded,  that  the  ship  was  not, 
on  the  11th  of  September,  1844  (the  day  named  in  tlie  declaration,  when  the  refusal 
was  made),  or  before,  had  not  been,  or  was  then,  entitled  to  the  privileges  of,  or  to 
[2]  lie  regi.stered  as,  a  British  ship ;  and  thereupon  issue  was  joined.  It  was  after- 
wards agreed  between  the  parties  that  the  following  special  case  should  be  stated 
for  the  opinion  of  the  Court. 

"  In  the  year  1816,  a  ship  was  laid  down,  and  in  1817,  was  com]ileted  and  built, 
at  Damaan,  a  Portuguese  settlement  in  India,  witliin  the  limits  of  the  Company's 
Charter  (as  those  limits  are  defined  by  the  .3  and  4  Vict.,  c.  56),  for  and  as  the 
property  of  one  Manoel  Pereira,  a  Portuguese  subject,  and  resident  at  Macao,  who 
continued  to  own  the  sliip,  and  navigate  her,  under  the  flag  of  Portugal,  until  the 
year  1824,  when  he  sold  and  assigned  the  ship  to  one  John  Hudson,  British  subject, 
a  master  mariner,  resident  at  Calcutta. 

"  John  Hudson  owned  the  ship,  and  navigated  her  under  the  British  flag,  until 
1826,  when  he  sold  and  transferred  her  to  Francis  Mendez,  Portuguese,  a  merchant 
of  Calcutta,  who,  in  1827,  transferred  her  to  Antonio  Pereira,  also  a  merchant  of 
Calcutta.  The  vessel  was  shortly  afterwards  transferred  to  subjects  of  Portugal, 
at  Macao,  and,  in  1832,  was  transferred  by  them  to  John  Burd,  a  master  mariner, 
resident  at  Singapore,  Ijut  a  subject  of  Denmark. 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  ('ouncillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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"In  1833,  John  Burd  had  the  vessel  registered  as  a  Danish  ship  at  Altona,  and, 
in  1838,  lie  sold  and  transferred  her  to  Mr.  Henderson,  a  British  subject  and  mer- 
chant, then  resident  at  Bombay,  by  whom  the  ship  was,  in  1838,  sold  and  transferred 
to  Messrs.  Jardine,  Mathcson  and  Co.,  British  subjects,  and  merchants  of  Canton, 
in  China,  by  whom  the  ship  was,  in  the  same  year,  i-e-transforrcd  to  Jolm  Burd. 

"In  1841,  John  Burd  sold  and  transferred  the  ship  back  to  Messrs.  Jardine, 
Matheson  and  Co.,  who,  in  the  present  year,  sold  and  transferred  the  ship  to  Sir 
[3]  Jam.setjee  Jeejeebhoy,  Sons  and  Co.,  British  subjects  and  merchants,  resident 
and  carrying  on  business  in  Bombay,  and  wlio  had  since  sold  eight  sixty-fourth 
parts  or  shares  in  the  ship,  to  the  I'laiiititt'  in  this  action,  a  British  subject,  residing 
at  Bombay. 

"The  ship  was  navigated  under  Danish  colours  whilst  owned  by  John  Burd; 
but  on  being  transferred  to  Mr.  Henderson,  a  pass  was  granted  by  the  Master 
attendant  at  Bombay,  under  the  provisions  of  Act  No.  XIX.  of  1838,  of  the  Legisla- 
tive Council  of  India,  entitled,  '  An  Act  for  prescribing  the  rules  to  be  observed,  in 
order  that  ships  or  vessels  belonging  to  ports  within  the  territories  under  the 
{government  of  the  East  India  Company,  or  belonging  to  Native  Princes  or  States, 
or  their  subjects,  might  become  entitled  to  the  privileges  of  British  ships,  under 
a  Proclamation  of  the  Governor-General  in  Council,  in  India,  made  in  pursuance 
of  the  Statute,  3  and  4  Vict.,  c.  56.  The  ship  was  navigated  under  British  colours, 
and  it  was  transferred  back  to  John  Burd,  when  it  was  again  navigated  under  Danish 
colours,  and  on  being  transferred  to  Messrs.  Jardine,  Matheson  and  Co.,  a  sailing 
letter  of  licence  was  granted  to  them  by  Sir  Henry  Pottinger,  the  chief  superinten- 
dent of  the  trade  of  British  subjects  in  China,  under  which  the  ship  sailed  with 
British  colours. 

"  The  name  of  the  vessel  has  been  several  times  changed,  and  it  is  now  the 
General  Wood. 

"  The  survey  required  by  section  vii.  of  the  Act  of  the  Legislative  Council  of 
India,  No.  X.  of  1841,  -has  been  duly  made  by  the  Government  officers,  and  the 
Plaintiffs,  and  other  part  owners,  have  also  made  to  the  registering  officer  the 
declaration  contained  in  section  v.  of  the  Act,  and  all  the  requisites  of  that  Act  have 
[4]  been  complied  with ;  but  the  Defendant,  as  the  Registrar  of  Shipping  for  the 
port  of  Bombay,  refused  to  register  her,  under  Act,  No.  X.  of  1841,  or  to  grant  her 
a  certificate  of  registry,  for  the  purposes  of  trade,  within  the  limits  of  the  Com- 
pany's Charter,  on  the  following  grounds: — First.  That  the  vessel  has  been  sold 
to  foreigners.  Second.  That  she  has  sailed  under  foreign  flags  and  under  foreign 
names.  Third.  That  at  the  time  of  the  passing  of  the  Act  X.  of  1841,  she  was  not 
sailing  under  a  pass,  within  the  meaning  of  the  said  Act.  The  Plaintiff,  on  the 
other  hand,  contends  that  the  ship  having  been  built  within  the  limits  of  the  Com- 
pany's Charter,  as  those  limits  are  defined  by  the  Statute,  3  and  4  Vict.,  c.  [56], 
and  being  exclusively  owned  by  Her  Majesty's  subjects,  for  whom  the  Governor- 
General  in  Council  has  power  to  legislate,  is  entitled  to  registry  at  the  port  of  Bom- 
bay, under  the  Act  of  the  Legislative  Council,  No.  X.  of  1841,  for  the  purpose  of 
obtaining  the  benefit  of  the  Proclamation  of  the  Governor-General  in  Council, 
annexed  to  the  said  Act;  and  that,  inasmuch  as  nothing  is  contained  in  the  Act, 
excepting  or  tending  to  except,  from  the  operation  and  benefit  thereof,  vessels 
which  had  at  any  time  previously  belonged  to  persons  not  subjects  of  Her  Majesty, 
for  whom  the  Governor-General  in  Council  had  power  to  legislate,  the  Defendant 
cannot  lawfully  refuse  to  register  the  vessel  in  question,  under  the  Act  and  Pro- 
clamation, by  reason  of  her  having  been  fonnt-rly  owned  by  subjects  of  a  foreign 
state. 

"  The  question  for  the  opinion  of  the  Court  is,  whether  the  Plaintiff,  and  the 
other  owners  of  the  ship,  are  lawfully  entitled  to  have  the  ship  registered,  under  the 
provisions  of  the  Act  of  the  Legislative  Council  of  India,  No.  X.  of  1841,  and  the 
Proclamation  annexed  thereto. 

[5]  "  It  is  agreed  that  all  documents  referred  to  in  this  case  may  be  referred  to 
fully  on  the  argument. 

"  If  the  Court  should  decide  in  favour  of  the  registry,  a  verdict  is  to  be  entered 
for  the  Plaintiff,  with  nominal  damages,  the  Defendant  undertaking  to  register  the 
vessel  accordingly;  and  if  in  the  negative,  a  verdict  is  to  be  entered  for  the  De- 

583 


VI  MOORE,  6  CRAWFORD  V.   SPOONER  [l84fi] 

fendant,  with  costs,  either  party  to  he  at  liberty  to  appeal;  and  should,  pendii];^ 
the  appeal,  the  vessel  be  registered,  and  allowed  to  sail  and  trade  under  the  register, 
in  the  event  of  the  decision  of  the  Appeal  Court  being  against  the  Plaintiff,  then  the 
registry  of  the  vessel  shall  be  delivered  up  to  be  cancelled." 

The  special  case  was  argued  on  the  21st  of  September  1844,  before  the  Supreme 
Court,  consisting  of  the  Chief  Justice,  Sir  Henry  Roper,  and  Sir  Erskine  Perry, 
and  the  Court  gave  an  interlocutory  judgment,  in  the  nature  of  a  verdict,  in  favour 
of  the  Respondent. 

Judgment  was  afterwards  signed  for  the  Respondent,  and  from  this  Judgment, 
the  Appellant  Ijrought  this  appeal,  which  now  came  on  for  argument. 

Mr.  Serjeant  Channell,  and  Sir  John  Bayley,  for  the  Appellant. — The  ship 
General  Wood  having  been  built  within  the  limits  of  the  Company's  Charter,  and 
owned  by  the  British  subjects  at  Bombay,  at  the  time  of  the  issuing  of  the  Pro- 
clamation and  passing  of  the  Act  of  the  Legislature  of  India,  No.  X.  of  1841,  the 
Appellant  was  entitled  to  have  it  registered  at  the  port  of  Bombay,  and  a  certificate 
of  registry  granted  to  him,  as  a  British  ship,  for  all  the  purposes  of  trade,  within 
the  limits  of  the  Company's  Cliarter.  We  do  not  dispute  that  the  English  Registry 
Acts,  or  that  most  of  the  [6]  provisions  of  the  Maritime  Code,  may  have  formerly 
applied  to  India  ;  what  we  contend  now  is,  that  the  Act  3  and  4  'Vict.,  c.  56,  enabled 
the  Governor-General  to  extend  to  a  new  class  of  ships,  the  privilege  of  British 
registry  ;  and  that  having  satisfied  the  terms  of  the  Proclamation  and  Act  of  the 
Legislature  of  India,  the  English  Ship  Registry  Acts  had  ceased  to  have  applica- 
tion to  ships  or  vessels  built  within  the  limits  of  the  Company's  Charter,  which 
■were  British  owned  at  the  time  of  the  issuing  of  that  Proclamation.  It  was  no 
necessary  ingredient  in  the  title  of  a  British  ship  to  registry,  that  her  ownership 
should  have  been  continuously  British  from  the  time  of  her  build  until  the  time  of 
the  application  for  her  registry.  Nor  did  it  make  any  difference,  under  the  3  and 
4  Vict.,  c.  56,  that  the  vessel  had  been  previously  owned  by  a  foreigner.  The  policy 
of  the  law  applical)le  to  ships  of  this  class  is  disclosed  in  the  Act  55  Geo.  III.,  c.  116, 
and  confirmed  by  re-enactment  after  appeal,  by  the  Act,  3  and  4  Vict.,  c.  56  ;  it  is 
favourable  to  the  exclusion  of  the  condition  of  continuous  British  ownership,  im- 
posed temporarily  on  East  Indian  shipping.  The  Act,  55  Geo.  III.,  c.  116,  having 
declared  exemption  from  the  English  Registry  Acts,  in  favour  of  all  ships  built 
before  the  1st  January.  1816,  in  ports  within  the  limits  of  the  Company's  Charter, 
and  the  Act,  3  and  4  Will.  IV.,  c.  59,  having  restricted  that  exemption  to  ships  con- 
tinuously British  owned,  the  Act,  3  and  4  Vict.,  c.  56,  in  a  more  liberal  policy, 
repealed  the  restriction,  re-enacted  the  privileges  to  their  former  extent,  and  per- 
mitted the  Governor-General  in  Council,  to  confer  privileges  of  equal  degree  on 
ships  Ijuilt  after  the  1st  January,  1816,  us  ships  theretofore  built  or  then  building. 
The  provisions  requiring  continual  British  [7]  ownership  was  expressly  repealed 
by  the  Act,  3  and  4  Vict.,  c.  56.  The  intention  of  the  Legislature  was  to  exclude 
that  provision  of  the  General  Registry  Act.  and  to  give  power  to  the  Governor- 
General  in  Council,  to  confer  analogous  privileges  on  ships  built  after  the  1st 
January  1816. 

Mr.  Wigram,  Q.C.,  and  Mr.  Forsyth,  for  the  Respondent. — It  is  a  general  rule, 
that  the  Registry  and  Navigation  Acts  must  be  construed  with  reference  to  the 
Maritime  Code  at  large.  The  argument  of  the  Appellant,  that  you  are  to  look  to 
the  Act,  3  and  4  Vict.,  c.  56,  and  the  Act  of  the  Legislative  Council  of  India,  No.  X. 
of  1841,  alone,  cannot  prevail.  These  Acts  are  in  jxiri  materia  with  the  Code,  being- 
applicable  to  the  same  subject.  The  same  construction  was  put  upon  the  Legacy 
Duty  Acts.  /;(  the  matter  of  Cholinondeley  (1  Crom.  and  Mee.  149).  It  cannot 
be  douljted  that  the  Registry  and  Navigation  Acts  extend  to  India.  Stringer  v. 
Uurraij  (2  Bar.  and  Aid.  248).  The  Recovery  (6  Rob.  Adm.  Rep.  341,  346).  Though 
it  was  doubtful  at  one  time.  Wilson  v.  Marryat  (]  Bos.  and  Pul.  430).  The  Act 
3  and  4  Vict.,  c.  57,  sec.  3,  declares,  that  it  siiall  be  lawful  for  the  Governor-General 
in  Council,  in  India,  by  Proclamation,  to  declare  ships  built  within  the  limits  of 
the  Company's  Charter,  to  be  British  .ships,  for  the  purposes  of  trade,  within  the 
limits  of  the  Charter.  This  Act  of  Parliament,  however,  gave  no  power  to  the 
Governor-General  in  Council,  to  abrogate  or  restrict  that  part  of  the  Registry  laws 
which  disqualified  a  vessel  which  had  been  once  owned  by  a  foreigner,  from  being 
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registend  as  a  British  ship.  It  cannot  lie  taken  iis  a  repeal  of  the  former  Acts: 
it  is  [8]  in  the  affirmative  only,  and  cannot  l)e  a  repeal  of  those  Acts,  unless  there 
be  negative  words,  or  a  plain  contrariety  between  tlie  two  Acts.  Middleton  v. 
Croftit  (2  Atk.  675  ;  S.C.  Cas.  temp.  Ilardw.  57).  There  is  no  indication  of  an 
intention  in  the  Act  1  and  4  Vict.,  c.  56,  to  repeal  the  6  Geo.  lY.,  c.  110,  and  :i  and  i 
Will.  IV.,  c.  55,  which  required  continuous  ownersiiip.  In  Dore  v.  Grei/  (2  Term 
Rep.  .365),  Mr.  Justice  Ashurst  held,  that  the  bare  recital  of  a  Statute,  without  a 
clause  of  repeal,  was  not  sufficient  to  repeal  the  positive  provisions  of  a  former 
Statute.  Even  if  this  vessel  had  been  a  London  built  ship,  unless  she  had  been 
continuously  owned  by  British  subjects,  she  could  not  have  the  privileges  of  a  British 
ship ;  3  and  4  Will.  IV.,  c.  59,  sec.  84.  The  word.s  in  the  Act,  3  and  4  Vict,  c.  56, 
"  being  owned,"  is  to  be  construed  by  the  general  Registry  Laws ;  and  by  those 
laws,  continuous  ownership  is  required,  to  entitle  a  vessel  to  be  registered  as  a 
British  ship.  There  is  another  objection,  this  ves.sel  has  been  sold  to  foreigners. 
By  the  general  Registry  and  Navigation  Laws,  a  ship  that  has  been  sold  to  a  foreigner 
is  henceforward  disqualified  from  having  the  advantages  of  a  British  ship.  The 
Act,  X.  of  1841,  according  to  its  just  interpretation,  does  not  authorise  the  regis- 
tration of  a  vessel  built  previously  in  a  foreign  port,  by  and  for  a  foreigner. 

Mr.  Serjeant  Chanuell,  in  reply. — The  rule  in  construing  an  Act  of  Parliament, 
is  to  take  the  words  in  the  sense  the  Legislature  has  used  them,  and  they  are  to 
have  that  effect,  unless  the  construction  of  those  words  is,  either  by  the  preamble, 
or  by  the  context  of  the  words,  controlled  or  altered.  There  can  be  no  doulit  here, 
that  the  Legislature,  in  using  the  words,  "  being  owned,"  in  the  Act  3  and  4  Vict., 
[9]  c.  56,  meant  them  to  meet  such  a  case  as  the  present.  The  words  "  which  should 
wholly  belong,"  "  continue  wholly  to  belong,"  and  which  imply  a  continuous  owner- 
ship, are  limited  in  their  application  to  the  immediate  context,  viz.,  ships  condemned 
(.'"ther  as  prize  of  war,  or  forfeited  for  a  breach  of  the  Slave  Trade  Abolition  Act. 

Lord  Brougham. — Their  Lordships  are  clearly  of  opinion,  that  the  Judgment 
of  the  Court  of  Bombay  cannot  stand.  The  con.st ruction  of  the  Act  must  be  taken 
from  the  bare  words  of  the  Act.  We  cannot  fish  out  what  possibly  may  have  been 
the  intention  of  the  Legislature;  we  cannot  aid  the  Legislature's  defective  phrasing 
of  the  Act ;  we  cannot  add,  and  mend,  and,  by  construction,  make  up  deficiencies 
which  are  left  there.  If  the  Legislature  did  intend  that  which  it  has  not  expressed 
clearly;  much  more,  if  the  Legislature  intended  something  very  difi'erent;  if  the 
Legislature  intended  sometliing  pretty  nearly  the  opposite  of  what  is  said,  it  is  not 
for  Judges  to  invent  something  which  they  do  not  meet  with  in  the  words  of  the 
text  (aiding  their  construction  of  the  text  always,  of  course,  by  the  context) ;  it  is 
not  for  them  so  to  supply  a  meaning,  for,  in  reality,  it  would  be  supplying  it:  the 
true  way  in  these  cases  is  to  take  the  words  as  the  Legislature  have  given  them,  and 
to  take  the  meaning  which  the  words  given  naturally  imply,  unless  where  the  con- 
struction of  those  words  is,  either  by  the  preamble  or  by  the  context  of  the  words 
in  question,  controlled  or  altered  ;  and,  therefore,  if  any  other  meaning  was  in- 
tended than  that  which  the  words  purport  plainly  to  import,  then  let  another  Act 
supply  that  meaning  and  [10]  supply  the  defect  in  the  previous  Act.  We  lean  very 
much  to  construing  these  wo.'ds  in  the  way  which  has  been  pointed  out  by  the  learned 
Serjeant  in  bis  reply,  that  these  words,  which  import  continuous  ownership,  are 
limited  in  their  application  to  the  inunediate  context,  namely,  ships  condemned, 
either  as  prize  of  war,  or  forfeited  and  condemned  as  forfeited  for  a  breach  of  the 
Slave  Trade  Abolition  Act.  It  seems  to  us  to  be  the  plain  and  obvious  construction 
of  that  section,  and  that  is  not  at  all  varied  by  the  8th  and  9th  sections,  having  the 
word  "  again  "  added,  which  makes  a  most  material  difference  in  its  natural  con- 
struction. When  the  words  are  merely  "  owned  by  British  subjects,"  can  we  say 
that  we  are  to  impart  into  that  a  totally  different  consideration,  and  make  it  as  if 
it  had  been,  "  then,  and  up  to  that  time,  and  all  times,  continuously  owned  by  British 
subjects  1  "  Could  the  Legislature  mean  no  such  thing  as  that  expressed  in  the  very 
words  to  which  we  have  been  referred  ;  supposing  those  words  to  have  the  largest 
possible  construction  and  scope  that  they  can  have,  and  not  to  be  limited  accordinc 
to  the  argument  of  the  learned  Serjeant,  to  which  we  lean,  and  which  we  think  is  a 
very  tenable  one ;  namely,  to  vessels  condemned  by  the  Admiralty  Courts  as  prizes, 
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or  forfeited  under  the  Slave  Trade  Abolition  Act?  If  those  words  are  confined  to 
the  cases  of  prize  and  forfeitures,  under  the  Abolition  Act,  cadit  quegtio,  because 
then  there  is  an  end  of  the  whole  argument  with  respect  to  continuous  ownership, 
for  the  whole  argument  rests  entirely  upon  those  words;  but  if,  as  we,  for  the  pre- 
sent, assume  for  argument's  sake,  these  words  have  no  such  limitation,  but  that, 
instead  of  being  restricted  to  those  cases,  are  perfectly  general,  and  do  not  apply 
merely  to  the  cases  of  prize  vessels  and  slave-trade  forfeited  [11]  vessels,  supposing 
them  to  be  so  general,  according  to  the  Respondent's  argument,  are  we  to  assume 
that  those  words  were  added,  not  having  existed  before,  for  the  express  purpose  of 
making  what? — of  making  "  owned,"  or  rather  "  belong  to  "  (for  that  is  the  ex- 
pression there),  qualified  still  further,  Ijy  the  introduction  of  another  requisite, 
viz.,  that  they  should  "  always  have  so  belonged  to."  If  the  Legislature  thought  it 
necessary  to  add  these  words,  because  the  words  "  belong  to,"  in  themselves,  were  not 
suflBcient,  what  are  we  to  say,  then,  when  they  leave  out  these  words?  We  cannot 
get  over  that;  they  leave  out  the  words  in  the  case  in  question,  and  say,  "owned 
by : "  then  if  "  belong  to "  did  not  mean  continuous  ownership,  the  addition  of 
the  further  words,  "  which  shall  always  have  belonged  to,"  we  say  "  owned  by,"  in 
parity  of  reasoning,  does  not  mean  continuous  ownership ;  but  when  those  new 
words,  adding  an  additional  condition,  are  taken  into  the  account,  the  words 
"  owned  by  "  must  be  confined  to  the  present  meaning,  viz.,  owned  by,  at  the  time 
of  the  registration. 

It  appears  to  their  Lordships,  therefore,  that  this  is  a  case,  free  from  all  reason- 
able doubt,  and  that  they  must  construe  the  words  of  the  Act  as  they  find  them. 
There  is  no  difference  between  the  words  of  the  Act  and  the  Proclamation  :  we  must 
take  them  together;  and  taking  them  so,  we  are  of  opinion  that  this  judgment 
cannot  stand.  It  was  a  judgment  upon  a  special  case:  the  judgment  states  the 
facts,  in  the  nature  of  a  special  verdict,  and  this  is  in  the  nature  of  a  Writ  of  Error, 
upon  that  special  verdict,  though  it  only  purports  to  be  upon  a  special  case.  We 
reverse  the  Judgment  of  the  Court  below,  and  give  Judgment  for  the  Plaintiff,  with 
nominal  damages. 

[Mews'  Dig.  tit.  SHIPPING,  A.;  III.  Registration,  1.  Under  M.S.  Acts,  b.  Foreign 
Oivners — Foreign  Ships.  S.C.  4  Moo.  Ind.  App.  179.  On  point  (i.)  as  to  what 
is  a  British  ship,  cf.  s.  1  of  Merchant  Shipping  Act,  189i  (57  and  58  Vict.,  c. 
60);  (ii.)  as  to  inability  of  Court  to  supply  casus  ortiissus  (6  Moo.  P.C.  9),  cf. 
Mersey  Docks,  etc..  Board  v.  Henderson,  1888,  13  A.C.  602;  Green  v.  Wood, 
1845,  7  Q.B.  at  p.  185;  Whiteley  v.  ChappeU,  1868,  L.R.  4  Q.B.  147  ;  Pinker- 
ton  V.  Easto7i,  1873,  L.R.  16  Eq.  490,  492;  Scott  v.  Legg,  1877,  10  Q.B.D.  238. 
3  and  4  Vict.,  c.  56,  was  repealed  as  to  all  H.M.'s  dominions  bv  S.L.R.  (No.  2) 
Act,  1890;  Act  X.  of  1841  was  amended  by  Act  XI.  of  1850;  Act  V.  of  1883; 
and  Act  VIL  of  1891.] 


[12]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  MADRAS. 

HIS  MAJESTY'S  ATTORNEY-GENERAL,  at  the  relation  of  GEORGE  WEST- 
COHI,— Inform a7Jt :  WILLIAM  DOUGLAS  BRODIE  and  Others,— Z>e- 
fendants*  [Dec.  15,  1846]. 

Heard  ex  parte. 

The  Supreme  Court  at  Madras  (established  by  the  Madras  Charter  of  1800)  has 
an  equitable  jurisdiction,  similar  to,  and  corresponding  with,  the  equitable 
jurisdiction  exercised  by  the  Court  of  Chancery  in  England,  over  charities 
[6  Moo.  P.C.  21]. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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By  the  53  Geo.  III.,  c.  155,  sec.  Ill,  the  Advocate-General  is  entitled  to  appear 
and  represent  the  Crown  in  informations  for  the  administration  of  chari- 
table funds  [G  Moo.  P.C.  22J. 

Tlie  i|uestious  raised  by  this  Appeal  were.  First,  whctlior  the  Supreme  Court  at 
Madras  iiad  an  equitable  jurisdiction,  similar  to  that  exercised  by  the  Court  of 
Chancery  in  England  over  Charities;  and,  Secondly,  whether  the  Advocate-General 
at  Madras  had  authority  to  appear  on  behalf  of  the  Crown,  and  prosecute  an  infor- 
mation, tiled  for  tiie  administration  of  funds  dedicated  to  charitable  purposes. 

These  questions  arose  under  the  following'  circumstances: 

Peter  Uscan,  an  Armenian  merchant,  and  inhabitant  of  Madras,  by  his  Will, 
bearing  date  the  11th  day  of  January,  1750,  bequeathed  the  .sum  of  1000  pagodas,  in 
trust,  to  pay  out  of  the  interest  of  such  i)rincii)al  sum,  sufficient  to  keep  in  rejjair  a 
bridge  and  stairs,  [13]  which  he  liad  built  ujjon  the  river  at  St.  Thomas's  mount. 
By  a  codicil,  the  testator  enlarged  the  bequest  to  1200  pagoda.s.  The  testator  died 
in  the  year  1756.  On  the  8th  of  January,  1805,  an  information  was  filed  "by  His 
Majesty's  Attorney-General,  at  and  by  the  relation  of  George  Westcott,  Esq.,  and 
others,''  in  the  Supreme  Court  at  Madras,  against  William  Douglas  Brodie,  Alex- 
ander Cockljurn,  and  Joseph  Baker,  the  trustees,  in  whom  the  sum  was  then  vested, 
praying  that  the  trusts  of  the  Will  might  be  settled  and  established,  and  the  above 
charitable  bequest  carried  into  execution.  This  information  was  signed  as  follows: 
— "  For  Ilis  Majesty's  Attorney-General,  Alexander  Anstruther,"  who  was  the  then 
Advocate-General,  at  Madras.  The  usual  proceedings  having  taken  place  in  the 
cause,  the  Supreme  Court,  by  a  decree  made  in  1805,  referred  it  to  the  master,  to 
take  an  account  and  for  appointment  of  trustees.  The  master  made  his  report, 
which  was  confirmed.  Various  orders  were  made  in  the  suit,  by  the  Court,  at  the 
instance  of  the  Advocate-General,  between  that  year  and  the  year  1817.  From  the 
year  1817  down  to  the  year  1843  no  proceedings  were  taken  in  the  suit. 

On  the  28th  of  July,. 1843,  a  petition  was  presented,  entitled  in  the  cause,  by  the 
Rev.  Antonio  de  Rozario  Cardozo,  the  vicar  of  St.  Thomas's  mount,  a  stranger  to  the 
suit,  in  which  he  stated,  that  all  the  trustees  were  either  dead  or  had  left  India ; 
that  he  had  expended  various  sums  of  money  in  repairing  the  said  stairs;  that  they 
were  still  out  of  repair  ;  and  the  petitioner  prayed,  that  he  might  be  paid  out  of 
the  trust-funds,  the  sums  expended  for  the  repairs,  and  that  the  money  might  be 
invested  in  Government  securities,  and  the  intere.st  paid  to  the  petitioner,  to  be  ap- 
plied by  him,  [14]  in  and  about  repairing  and  keeping  in  repair  the  steps. 

Upon  this  petition  coming  before  the  Court,  on  the  28th  of  July,  1843,  George 
Norton,  Esq.,  in  his  capacity  of  Advocate-General  of  Madras,  informed  the  Court, 
that  he  had  received  no  notice  of  the  petition  or  motion,  then  before  the  Court,  and 
entitled  in  the  cause,  and  claimed,  on  the  part  of  Her  Majesty's  Attorney-General,  a 
right  to  appear,  and  be  heard  in  opposition  to  such  motion,  in  case  he  should  deem 
it  expedient ;  but  the  Supreme  Court  ruled,  that  he  had  no  right  in  his  character  of 
Advocate-General,  to  such  notice,  or  to  be  heard  in  respect  of  such  motion. 

On  the  7th  of  August,  1843,  a  further  motion  was  made  on  behalf  of  the  peti- 
tioner, when  the  Advocate-General  again  claimed  the  right  to  be  heard,  but  the 
Supreme  Court  refused  to  hear  him,  and  made  the  order  upon  the  motion  of  the 
petitioner. 

The  Advocate-General,  on  the  2nd  of  Octolier,  1843,  on  behalf  of  Her  Maje.sty, 
moved  the  Supreme  Court,  upon  notice,  that  the  order  of  the  7th  of  August,  1843, 
might  be  set  aside  for  irregularity;  first,  liecause  the  Petitioner  had  no  right  or 
interest  in  the  .suit,  or  in  the  funds  standing  to  the  credit  thereof;  secondly,  be- 
cause the  prayer  of  the  petition  was  moved  for  without  any  notice  having  been  served 
on  the  Advocate-General  :  and  thirdly,  because  (having  reference  to  the  state  of  the 
suit)  any  further  proceedings  in  the  same,  must  and  ought  to  originate  on  behalf  of 
the  Crown,  and  at  the  suit,  or  on  the  motion,  of  the  Advocate-General. 

The  Supreme  Court,  upon  this  motion,  determined  that  the  Appellant  had  no 
right,  as  Advocate-General,  to  appear  or  to  be  heard,  and  refused  the  motion. 
The  grounds  on  which  the  Court  decided  that  the  [15]  Advocate-General  had  no 
right  to  appear  were,  first,  that  the  right  of  the  Advocate-General  to  represent  the 
Crown,  under  the  Statute,  53  Geo.  III.,  c.  155,  sec.  Ill,  was  confined  to  matters  in- 
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volving  pecuniary  interests,  and  did  nit  embrace  those  functions  which,  the  Attorney- 
General  discharges  for  the  jjurpose  of  enforcing  the  prerogatives  belonging  to  the 
Sovereign,  as  parens  patriae;  and,  secondly,  that  if  the  Statute  could  be  construed 
as  conferring  powers  to  act  on  behalf  of  the  Crown,  in  the  superintendence  of 
charities,  there  existed,  in  India,  no  jurisdiction  to  wliich  such  powers  could  be 
made  to  attach. 

The  Advocate-General  petitioned  for  leave  to  appeal  to  Her  Majesty  in  Council, 
■which  the  Court  granted.  No  one  appearing  in  support  of  the  order  of  the  Supreme 
Court,  the  appeal  was  heard  ex  parte. 

The  Attorney-General  (Sir  John  Jervis)  appeared  for  the  Crown,  and  said  that 
the  Crown  was  in  favour  of  the  appeal,  but  offered  no  argument. 

Mr.  Wigram,  Q.C.,  (with  whom  was  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,) 
for  the  Advocate-General. 

The  grounds  ujion  which  the  Supreme  Court  refused  to  hear  the  Advocate- 
General,  were,  first,  that  that  Court  had  no  jurisdiction,  in  matters  of  charity;  and, 
secondly,  that  if  there  was  jurisdiction  in  the  Court,  yet  that  the  Advocate-General 
had  no  right  to  represent  the  public.  Neither  of  these  propositions  can  be  main- 
tained. 

I.  The  Supreme  Court  has  jurisdiction  in  matter.s  of  charity. — [Lord  Brougham. 
— There  can  be  no  question,  that  the  Supreme  Court  has  jurisdiction  over  charities; 
[16]  w-e  are  surprised  that  there  could  be  any  doubt,  after  we  decided  that  fact,  in 
the  case  of  The  Mayor  of  Lyons  v.  T/ie  East  India  Company  (1  Moore's  Ind.  App. 
Cases,  175).] — Yes,  and  in  Mitford  v.  Reynolds  (1  Phillips,  193),  Lord  Lyndhurst 
expressly  recognised  that  decision  :  he  said,  "  I  understand  from  the  Acts  of  Parlia- 
ment (13  Geo.  IIL,  c.  63,  and  21  Geo.  IIL,  c.  70),  by  which  the  Supreme  Court  of 
Calcutta  was  founded,  and  from  the  case  of  The  Mayor  of  Lyons  v.  The  East  India 
Company,  that  the  Supreme  Court  of  Calcutta  exercises  an  equitable  jurisdiction 
similar  to,  and  corresponding  with,  the  equitable  jurisdiction  of  this  Court,  in 
matter.s  of  charity."  By  the  Charter  of  Madras,  of  1800,  the  Supreme  Court  is  con- 
stituted a  Court  of  Equity,  to  have  an  equitable  jurisdiction,  with  the  same  power 
and  authority  to  administer  justice,  in  a  summary  manner,  according,  or  as  near  as 
may  be,  to  the  rules  and  proceedings  of  the  High  Court  of  Chancery  in  Great  Britain. 
It  must  be  taken  as  a  Court  of  Equity,  in  the  largest  sense.  There  is  no  difference 
between  the  Charters  of  Madras  and  Calcutta  in  respect  to  their  equitable  jurisdic- 
tion. If  the  Court  below  meant  that  the  Supreme  Court  of  Madras,  although  a 
Court  of  Equity,  had  not  the  same  powers  in  respect  of  the  administration  of  chari- 
ties, as  lielong  to  the  Court  of  Chancery  in  England,  it  was  quite  wrong.  It  might 
be,  that  the  Supreme  Court  had  not  that  peculiar  jurisdiction  which  the  Lord 
Chancellor,  in  liis  discretion,  exercises  for  the  Sovereign,  individually,  under  the 
sign-manual.  That  question,  however,  cannot  arise  here.  The  Chief  Justice 
thought  that  the  Equity  side  of  the  Exchequer,  previous  to  the  abolition  of  that 
Court  and  its  transfer,  had  no  original  jurisdiction  in  matters  of  charity.  This 
was  quite  a  [17]  mistake,  as  is  plainly  shown  from  the  cases  of  The  Attorney-General 
V.  Holland  (2  You.  and  Col.  683),  and  The  Attorney-General  v.  Molland  (1  Younge, 
562). — [Lord  Langdale. — That  point  is  clear.  What  however  was  the  nature  of 
the  jurisdiction  of  the  Court  of  Chancery,  in  matters  of  charity,  prior  to  the  Statute, 
43  Eliz.,  c.  4?] — It  is  mentioned  by  Lord  Commissioner,  Sir  Joseph  Jekyll,  in  the 
case  of  Eyre  v.  Countess  of  Shaftsbiiry  (2  P.  Will.  118),  that,  "  the  right,  whicli  the 
King  has,  as  pater  jxitriae,  to  take  care  of  his  subjects  in  cases  of  charities,  etc., 
falls  under  the  direction  of  the  Court  of  Chancery."  It  is  part  of  the  general  equit- 
able jurisdiction.  There  is  notliing  peculiar  at  all  in  the  circumstances  of  this  par- 
ticular fund  being  a  charity ;  it  is  a  trust,  and  it  was  in  that  light  only  that  the 
Court  was  called  upon  to  execute  it. — [Lord  Langdale. — The  question  then  is, 
whether  there  is  a  law-officer  in  India,  properly  constituted  to  represent  the 
Crown.] — The  Advocate-General  is  competent  to  represent  the  public,  by  virtue  of 
his  position  as  princijial  law-officer  of  the  Government,  as  also  by  the  Statute,  53 
Geo.  III.,  c.  155,  s.  Ill,  which  authorizes  the  Advocate-General  to  exhibit,  in  the 
Supreme  Court,  any  information,  or  informations,  in  the  nature  of  an  action  or 
actions  at  law,  or  of  a  bill  or  bills  in  Equity,  for,  or  in  respect  of,  any  matter,  cause, 
or  thing,  whatsoever,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  His 
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Majesty's  Attorney-General,  for  the  time  being,  is,  l)y  law,  authorised  to  exhibit  any 
such  information  or  informations  in  any  of  His  Majesty's  Courts  of  Equity  in  this 
country.  The  Court  below  restricts  the  right  of  the  Advocate-General,  by  confining 
his  right  to  represent  the  Crown,  to  matters  involving  pecuniary  interests  only. 
This  is  a  limited  interpretation,  and  contrary  to  the  rule,  [18]  which  has  always 
been,  to  construe  remedial  acts,  like  the  present,  largely,  and  not  restrictively. 
Evans  v.  Jones  (9  Bing.  316);  The  King  v.  IHerce  (3  Mau.  and  Sel.  65-6).  In  The 
Corporation  of  Ludlow  v.  Greenhouse  (1  Bli.  New.  Rep.,  18),  Lord  Redesdale  ex- 
plained the  origin  of-  the  Attorney-General  being  a  party  to  charity  cases,  in  these 
words:  "  Now,  why  was  the  Attorney-General  a  party  before  this  Act  (52  Geo.  III., 
c.  101)  pa.sscd,  in  informations  filed  for  the  purpose  of  carrj'ing  into  e.Kecutiou  any 
charitable  purpose,  or  remedying  any  abuse  which  might  exist  with  respect  to  the 
application  of  funds  given  for  the  purposes  of  charity?  The  ground  stated  in  all 
the  books  is  this,  that  the  King  is  to  be  considered  as  the  parens  patriae,  that  he  is 
the  protector  of  every  part  of  his  subjects,  and  that,  therefore,  it  is  the  duty  of  his 
officer,  the  Attorney-General,  to  see  that  justice  is  done  to  every  part  of  those  sub- 
jects." Again,  Sir  Anthony  Hart,  in  The  Attorney-General  v.  Mayor  of  Galway 
(1  Molloy,  103),  expresses  his  opinion,  that  "  it  is  the  privilege  of  the  Attorney- 
General,  acting  on  behalf  of  the  public,  to  come  into  a  Court  of  Equity,  even  for  a 
legal  matter."  The  Advocate-General,  as  the  principal  law-officer,  was  originally  a 
party  to  the  suit. 

It  is  a  fallacy  to  view  the  Crown  as  the  present  parens  patriae  in  India.  The 
delegated  Government,  the  East  India  Company,  is  parens  patriae.  By  the  present 
Charter,  3  and  4  Will.  IV.,  c.  85,  the  eatire  Government  of  India  is,  down  to  the 
.year  1854,  placed  under  the  direction  of  the  East  India  Company,  subject  to  the 
Board  of  Control.  They  are  lessees  under  the  Crown,  of  the  Government  of  India, 
during  the  term  of  the  Charter,  and  stand,  for  the  period  of  the  [19]  lease,  in  the 
place  of  the  Crown,  as  jxirens  jxitriae.  There  can  be  no- doubt  that  the  East  India 
Compan}'  is  the  Sovereign  ruling  power.  The  Nahoh  of  the  Carnatic  v.  The  East 
India  Company  (2  Ves.  Juii.  5G)  ;  Gibson  v.  The  East  India  Company  (5  Bing.  N.C. 
273).  The  East  India  Company  take  the  privileges,  with  the  corresponding  duty, 
of  guarding  and  protecting  the  public  rights  by  their  law-officer,  who  is  as  much  a 
pulilic  officer,  as  the  Attorney-General  of  England. — [Dr.  Lushington. — The  only 
difficulty  is  this ;  suppose  the  Crown  and  the  East  India  Company  to  have  adverse 
interests?] — No  such  case  could  occur.  Under  the  Charter,  the  East  India  Company 
can  have  no  right  in  anything,  except  as  trustees  for  the  Crown.  It  would  be 
similar  to  the  case  of  Dyke  v.  Walford  (5  Moore's  P.C.  Cases,  434),  which  lately  oc- 
curred here.  The  question  there  was,  to  whom  letters  of  administration,  to  an  in- 
testate bastard,  leaving  goods  in  the  Duchy  of  Lancaster,  should  be  granted ; 
whether  to  the  Appellant,  as  Her  Majesty's  Procurator-General,  on  behalf  of  the 
Solicitor  for  the  affairs  of  Her  Majesty's  Treasury,  Her  Majesty's  nominee,  as  having 
devolved  to  Her  Majesty,  in  right  of  Her  royal  prerogative;  or  to  the  Respondent, 
the  Solicitor  for  the  affairs  of  Her  Majesty's  Duchy  of  Lancaster,  as  having  de- 
volved to  Her  Majesty,  in  right  of  Her  Duchy  and  County  Palatine  of  Lancaster, 
as  the  nominee  and  for  the  use  of  Her  Majesty.  The  law  officers  of  the  Crown  ap- 
peared for  the  Appellant,  and  the  Attorne3'-General  of  the  Duchy  of  Lancaster  for 
the  Respondent.  So  it  is,  in  this  country:  the  Attorney-General,  in  all  cases  con- 
cerning property  in  India,  appears  and  acts  for  the  Crown.  The  Mayor  of  Lyons 
V.  The  East  Indi'a  Company  [1  Moo.  Ind.  App.  175] ;  Mitfordv.  Reynolds  [1  Ph.  193]. 
We  [20]  submit  that  the  judgment  of  the  Court  below  was  erroneous  ;  that  the  Court 
had  jurisdiction,  which,  indeed,  it  originally  exercised,  by  making  the  order  we 
appeal  from  ;  and  that  the  Advocate-General,  representing  the  Government,  had  a 
riglit  to  be  heard.  We  should  not  have  objected  to  the  order,  if  the  Advocate-General 
had  been  a  party  to  it.  There  is,  however,  a  technical  difficulty  in  this  case  :  the 
information  was  filed  in  the  name  of  the  Attorney-General,  and  not  of  the  Advocate- 
General  ;  we  submit,  however,  that  it  must  be  taken  as  if  filed  by  the  Advocate- 
General. — [Mr.  Pemberton  Leigh. — Tlie  Advocate-General  might  have  filed  the  in- 
foniiation.  under  the  powers  of  the  Act,  53  Geo.  III.,  c.  155.] — In  criminal  cases, 
the  prosecutions,  when  the  Advocate-General  takes  proceedings,  are  in  the  name  of 
the  Queen.     The  Queen  v.   Ednljee  Byramjee  (3  Moore's  Ind.  App.   Cases,  468) ; 
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The  Queen  v.  Alloo  Paroo  {ib.  i88).  But  they  are  always  conducted  by  the  Advocate- 
General,  who  exercises  the  same  office  in  criminal  trials,  as  the  Attorney-General 
does. — [Lord  Brougham. — Does  the  Advocate-General  enter  a  nolle  jyrosequi?^ — 
Yes,  and  he  controls  the  proceedings  as  he  pleases. 

Lord  Langdale. — Tliere  are,  no  doubt,  very  curious  and  interesting  matters 
which  might  be  inquired  into  in  this  case;  but  if  we  are  to  investigate  every  curious 
point,  which  was  not  necessary  for  the  purpose  of  a  decision  of  the  case,  it  would 
lead  to  a  great  deal  of  needless  discussion.  We  appreliend  there  is  no  doubt  that 
a  jurisdiction  over  charitable  trusts  of  this  kind  was  exercised  by  the  Court  of 
Chancery,  in  this  country,  at  the  date  of  tliis  Charter.  The  Court  of  Chancery  has 
now,  as  it  had  [21]  then,  jurisdiction  to  take  care  that  those  charities  are  duly 
executed. 

That  being  the  case,  then  comes  the  Charter,  giving  to  the  Supreme  Court  at 
Madras  the  same  jurisdiction  as  the  Court  of  Chancery  had  here.  The  whole  of  the 
difficulty  which  had  been  raised  in  this  case,  is  upon  a  supposition,  on  the  part  of 
the  Court  in  India,  that  the  Court  of  Chancery  had  not  jurisdiction.  It  is  most 
singular,  certainly,  that  the  Supreme  Court  at  Madras  should  have  come  to  the 
conclusion,  that  they  could  not  hear  the  Advocate^General,  and  yet  that  they  could 
make  an  order,  in  the  case.  Their  Lordships  have  no  doubt  that  the  Court  of 
Chancery  here  would  have  had  jurisdiction,  if  the  matter  had  arisen  here,  and  that 
the  Court  in  India  had  jurisdiction,  the  matter  originating  there.  In  this  par- 
ticular case,  its  jurisdiction  has  heerx  already  exercised.  It  does  not  seem  to  be  very 
material  to  consider,  whether  it  has  been  exercised  with  perfect  regularity,  or  not. 
Upon  an  application  in  the  name  of  the  Attorney-General,  the  trustees  were  ordered 
to  attend,  and  did  attend,  and  the  money  wrhich  accriied  to  them  was  brought  into 
Court,  and  lodged  in  Court,  and  dealt  with  by  the  Court.  That  having  been  done,  all 
matters  of  account,  on  the  part  of  the  trustees,  have  been  executed.  And  the  Court, 
by  those  proceedings,  had  become  itself  a  trustee ;  and  the  question  is,  how  that  trust 
should  be  best  executed.  The  relators  are  gone,  they  may  be  supposed  to  be  dead,  and 
the  trustees  may  be  taken  to  be  dead.  The  Court  is  the  trustee ;  and  the  question  is, 
upon  whose  application,  or  in  what  form  and  manner,  the  trust  is  to  be  executed. 

What  has  happened  here,  is,  that  a  private  individual  comes  into  Court,  and 
desires  that  this  fund  may  be  [22]  applied  in  a  particular  way,  which  he  says  is  the 
proper  way.  The  question  is,  not  whether  that  is  the  proper  manner  of  proceed- 
ing, but  whether  he  has  a  locus  stcindi  in  the  Court.  Then  arises  the  question, 
whether  the  Advocate-General  ought  to  be  heard. 

Now  it  appears  to  us,  if  we  are  to  rely  upon  the  Statute  [55  Geo.  III.,  c.  155,  s. 
Ill]  alone,  the  words  of  the  enactment  are  quite  sufficient,  and  the  effect  of  them  is 
not  abridged  by  the  statement  of  the  particular  purpose,  which  is  set  forth  in  the 
preamble. 

There  is  an  end  of  the  matter.  That  is  the  whole  case.  The  question  is,  whether 
this  order  has  been  properly  made,  after  the  refusal  to  hear,  perhaps,  the  only 
person  whose  duty  it  was  to  see  tliat  the  Court  was  duly  informed  of  those  circum- 
stances, which  it  was  important  for  the  Court  to  attend  to.  It  does  appear  to  us, 
that  that  was  an  irregular  course  of  proceeding.  It  is  now  stated  on  behalf  of  the 
Advocate-General,  that  if  he  had  been  present  he  would  not  have  objected  to  the 
order.  The  order  fails  only  on  account  of  this  irregularity.  Tlierefore,  we  think 
it  might  be  very  well  stated,  that  this  appeal  should  be  allowed,  without  prejudice 
to  the  like  order  being  made,  upon  hearing  the  Advocate-General. 

[Mews'  Dig.  tit.  CHARITY,  I.  Jurisdiction  and  Powers,  1.  Of  Court,  a.  Original, 
i.  In  c/eneral;  VII.  Pr.^ctice,  4.  Parties,  c.  Attorney-General.  S.C.  4  Moo. 
Ind.  App.  190.  On  point  as  to  equitable  jurisdiction  of  Indian  High  Courts 
over  charities  and  tlie  Advocate-General,  see  Cod.  Civ.  Proc.  (Act  XIV.  of  1882), 
s.  5-39:  Act  XII.  of  1891.  The  High  Court  of  Madras  is  now  constituted  liy 
letters  patent  of  28th  Dec,  1865  (Stat.  R.  and  0.  Rev.  iv.  96),  made  under  the 
Indian  High  Court  Act,  1861  (21  and  25  Vict.  c.  101). 1 
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[23]  ON  APPEAL  FROM  BRITISH  GUIANA. 

NATHANIEL  CEAVMA^—AppellaiU;  THE  BRITISH  GUIANA  BANK,— 
Respondents  *  [Dec.  16,  1846]. 

By  the  Dutch  Roman  law,  in  force  in  British  Guiana,  a  joint  action  by  the  holder 
of  a  promissory  note  will  lie  against  the  maker  and  indorser  of  such  note  [6 
Moo.  P.O.  31]. 

What  lield  to  be  a  sufficient  notice  of  dishonour  to  an  indorsee  of  a  promissory 
note  [6  Moo.  P.O.  35-37]. 

The  British  Guiana  Bank  (the  Respondents),  in  the  month  of  August,  1811, 
discounted  for  Julius  Abrahams,  his  promissory  note  for  2800  dollars,  bearing  date 
the  10th  of  August,  18-tl,  made  by  him  payable  to  Robert  Gray,  or  his  order,  three 
months  after  date,  and  bearing  the  respective  indorsements,  first,  of  Roliert  Gray, 
and  secondly,  of  the  Appellant,  Nathaniel  Chapman.  Tlie  Respondents  discounted 
the  note  for  Abrahams,  and  paid  him  the  proceeds,  and  were  holders  of  the  note  at 
the  time  the  same  became  due.  The  promissory  note  when  due  was  dislionoured, 
and  no  payments  were  made  in  respect  of  it  until  the  23rd  of  January,  1843,  when 
Abrahams  paid  303  dollars  on  account  of  it. 

On  the  27tli  of  May,  1843,  the  Respondents  commenced  an  action  in  the  Supreme 
Court  of  Civil  Justice  of  the  counties  of  Demerary  and  Essequibo,  against  Natluuiiel 
Chapman,  jointly  with  Julius  Abrahams  and  Robert  Gray;  and,  by  their  claim  and 
demand,  they  stated  and  averred,  tliat  Abrahams,  on  the  10th  of  August,  1841,  made 
his  promissory  note  in  writing,  dated  at  Demerary  on  that  day,  whereby  he  pro- 
mised [24]  to  pay,  three  months  after  the  date  thereof,  to  Gray,  or  his  order,  the 
sum  of  2800  dollars,  for  value  received.  That  Gray  indorsed  the  note  to  the  De- 
fendant, Cha])nian,  and  that  Chapman  indorsed  the  note  to  the  Plaintiffs.  That 
payment  of  the  note  was  duly  demanded  of  the  Defendant  Abraliams,  who  neglected 
to  pay  the  same,  of  which  the  Defendant  Abrahams,  and  the  Defendant  Gray,  and  the 
Defendant  Chapman,  respectively  had  notice.  That  thereupon  paTOient  was  de- 
numded  from  the  Defendant  Gray,  who  neglected  to  pay  the  same,  of  which  the 
Defendant  Chapman  had  notice.  And  thereupon  payment  was  demanded  from 
Chapman,  who  also  neglected  and  refused  to  pay  the  same.  And  the 
claim  and  denumd  further  stated,  that  on  the  23rd  of  January,  1843,  the  Defendant 
Abrahams  paid  the  sum  of  303  dollars  in  part  of  the  money  specified  in  the  note, 
but  that  no  further  or  other  sum  had  been  paid  on  account  of  the  note,  and  demanded 
that  the  Defendants  Abrahams  and  Gray  and  Chapman  might  be  condemned,  jointly 
and  severally  (sinijuli  in  soUduin),  to  pay  to  the  Plaintiffs,  on  restitution  of  the 
promissory  note  duly  receipted,  on  cession  of  action  to  the  one  paying  and  entitled 
thereto,  against  the  others  in  default  of  paying,  the  sum  of  2800  dollars,  after  de- 
ducting the  sum  of  303  dollars  so  paid,  as  aforesaid,  with  interest  on  the  balance  of 
2497  dollars,  from  tlie  day  of  citation  until  ]>ayment  and  costs.  All  tlie  Defendants 
were  cited  to  appear  to  answer  the  claim  and  demand  of  the  Plaintiff's  therein,  and 
they  appeared  accordingly. 

The  Defendants  severed  in  pleading.  The  Defendant  Abrahams  did  not  plead 
to  the  action,  but  consented  to  judgment  passing  against  him. 

The  Defendant  Chapman,  in  his  conclusions  of  ex-[25]-ception  and  answers, 
proposed  the  following  exceptions:  First,  the  innominate  exception  (as  to  the  nature 
of  this  exception,  see  Van  der  Linden,  p.  415,  Edit.  1828,  by  T.  Henry)  of  an  absolu- 
tion of  the  instance.  Secondly,  Tihi  adversiis  me  non  compefit  hcvc  actio.  Thirdly, 
exception  of  obscure  and  inept  claim  and  demand.  And,  in  addition  to  these 
exceptions,  he  alleged  that,  on  the  13th  of  November,  1841,  when  the  note  became 
due,  the  Defendant  Abraliams  was  solvent,  and  alile  to  pay  the  note,  but  that  the 
Plaintiffs,  who  were  Abrahams'  bankers,  granted  to  Abrahams  indulgence  for  the 
payment  of  the  note  until  Abrahams  Ijecame  insolvent,  and  that  property  of  Alirahams 
sufficient  to  pay  the  note  was,  on  tlie  19th  of  June,  1843,  sold  at  an  execution  sale  hj 
another  creditor  of  Abrahams,  and  that  the  Plaintiffs  did,  by  such  indulgence  to 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington.  fti"} 
the  the  Right  Hon.  T.  Pemberton  Leigh. 
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Abriilianis,  release  Gray  and  the  Defendant  from  all  liabilitj^  to  pay  the  PlaintifEs 
the  promissory  note  or  any  part  thereof.  And  the  Defendant  further  pleaded,  that 
the  Plaintiffs  never  gave  to  him,  Chapman,  and  that  he  never  received  from  any 
party  to  the  note,  any  consideration  \shatsoever  for  indorsing  the  same,  and  that  the 
note  was  indorsed  by  him  solely  for  the  accommodation  of  the  Defendant  Abrahams, 
to  whom  the  Plaintiffs  were  bankers;  and  that  the  Plaintiff's  took  the  note  in  part 
payment  of  the  account  of  the  Defendant  Abrahams,  with  the  Plaintiffs  as  bankers, 
and  with  the  full  knowledge  that  the  note  had  been  indorsed  by  Chapman  solely  for 
the  accommodation  of  the  Defendant  Abrahams.  And  the  Defendant  also  further 
pleaded,  that  on  the  13th  of  November,  1841,  when  the  promissory  note  became  due 
and  payable,  another  promissory  note  was  on  the  same  day  drawn  by  the  Defendant 
Abrahams,  for  2500  dollars,  in  favour  of  the  Defendant  Gray,  [26]  and  was  liy  him 
indorsed,  and  by  the  Defendant  Chapman  subsequently  indorsed  to  the  Plaintiff's; 
and  that  on  or  about  the  loth  of  Novemlier,  1841,  the  Plaintiffs  received  the  note  for 
2500  dollars,  in  part  payment  of  the  promissory  note  for  2800  dollars  ;  and  that  on  the 
23rd  of  January,  1843,  the  Plaintift'.s  received  tlie  further  sum  of  303  dollars  from 
the  Defendant  Abrahams,  in  further  satisfaction  of  the  note  for  2800  dollars,  by 
means  of  which  the  note  for  2800  dollars  was  fully  satisfied,  and  the  Defendant, 
denying  all  and  singular  the  statements  and  averments  in  the  Plaintiffs'  claim  and 
demand  not  thereinbefore  expressly  denied,  except  the  pa3anent  of  the  303  dollars 
on  account  of  the  note  for  2800  dollars,  concluded  to  a  rejection  of  the  Plaintiffs' 
claim,  with  costs. 

The  Defendant  Robert  Gray  put  in  his  answer  in  the  same  terms  as  Chapman. 

The  Plaintiffs  filed  their  answer  to  the  exceptions  and  replication  on  the  main 
question,  and,  after  rejecting  the  exceptions,  denied  all  and  singular  the  averments 
contained  in  the  Defendant's  conclusions  of  answer,  and  insisted  that  the  same,  if 
true,  were  not  sufficient  in  law  to  bar  or  preclude  their  claim. 

The  pleadings  being  concluded  by  a  replicqve  in  except ionilnis  on  behalf  of  the 
Defendant,  Chapman,  witnesses  were  examined  on  the  part  of  the  Plaintiff's.  Verbeke, 
one  of  the  managers  of  the  Bank,  deposed  as  follows: — "  Had  seen  Chapman  on  the 
subject-matter  of  this  note,  in  May,  1843.  Witness  recommended  Mr.  Chapman  to 
renew  the  note  by  paying  a  small  sum,  rather  than  the  party  should  be  sued.  He 
stated  that  he  would  not  do  so.  That  when  Mr.  Robertson  (who  had  been  manager 
of  the  Bank  from  1837  to  February,  1843,  and  since  dead)  had  asked  him  for  pay- 
ment when  the  note  fell  due.  and  was  dishonoured  by  Abrahams.  [27]  and  he  wanted 
him  to  renew  it,  that  he  told  Mr.  Robertson,  No,  he  would  not ;  that  he  wanted  him  to 
sue  for  it :  my  positive  instructions  and  orders  to  Mr.  Robert.son  were  to  sue  for  the 
note.  These  were  the  words  taken  down  by  the  witness  at  the  time.  18th  of  May,  1843. 
He  meant  the  then  manager,  Mr.  Robertson.  He  said,  he,  Mr.  Robertson,  was  lx)und 
to  sue,  and  that  he  was  exonerated  because  he  did  not  sue."  Another  witness  named 
Bomver  deposed  : — "  When  notes  fall  due,  the  managers  demand  payment,  and  give 
notice  of  dishonour.  The  note  became  due  the  10th  to  the  13th  of  November,  1841  : 
the  notice  of  dishonour  was  written  on  the  13th.'' 

The  Defendant  examined  Mr.  Manson,  a  teller  in  the  British  Guiana  Bank,  who  de- 
posed, that  he  knew  the  Defendant  Chapman  ;  had  seen  him  several  times  at  the  Bank 
when  Robertson  was  there ;  remembered  Roliertson  asking  him  to  take  up  a  note  on 
which  his  name  was  :  the  note  sued  on  was  produced  ;  believed  that  to  be  the  note  ;  could 
not  say  how  long  after  the  note  was  due  that  Robertson  asked  him;  must  have  been 
more  than  a  week.  Robertson  said  there  was  a  note  of  his  lying  some  time  past  due, 
and  that  he  had  lietter  take  it  up.  Chapman  said  he  did  not  consider  himself  liable, 
as  he  did  not  receive  any  value  for  it.  He  told  him  if  he  wanted  money  to  sue  him  for 
it  immediately,  as  the  parties  were  quite  solvent;  he  meant  Abrahams  and  Gray; 
that  this  was  after  Robertson  went  away  in  February,  1843.  Wright,  a  marshal 
of  the  Court,  was  also  examined  by  the  Defendant,  who  proved  that  he  had  sold 
property  of  Gray  and  Abrahams  on  the  29th  of  June,  1843,  the  proceeds  of  which 
amounted  to  2500  dollars. 

The  evidence  being  closed,  the  cause  came  on  for  [28]  hearing  before  the  Supreme 
Court,  and  sentence  was  given  on  the  13th  day  of  June,  184'1,  wherel)y  the  Court 
condemned  the  Defendant  Abrahams  to  pay  to  the  Plaintiffs,  upon  restitution  of 
the  note  for  2800  dollars  receipted,  the  sum  of  2800  dollars,  deducting  the  sum  of 
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303  dollars,  with  interest  on  2497  dollars  from  the  27th  of  May,  1843,  until  payment, 
with  costs;  and  did  jointly  and  severally  condemn  the  Defendant  Gray  and  the 
Defendant  Chapman,  the  one  paying,  to  receive  cession  of  action,  to  pay  to  the 
Plaintiffs  the  sum  of  2800  dollars,  under  deduction  of  the  sum  of  303  dollars,  with 
interest,  as  to  tlio  Defendant  Gray,  from  the  27th  of  May,  1843,  and  as  to  the  De- 
fendant Cliapman,  from  the  2i)th  of  May,  1843,  until  payment,  with  costs. 

From  this  sentence  Chapman  l)rouglit  the  present  Appeal. 

Mr.  Serjeant  Bylcs,  and  Mr.  Fit/5herl)ert,  for  the  Appellant. — The  action  being 
brought  jointly  against,  the  maker  and  tiie  indorsees  of  tlic  note,  is  Ijad  in  form.  In 
an  English  Court,  a  joint  action  would  not  lie  against  three  persons  lialile  in 
different  characters  ;  and  the  first  question,  is,  whether,  there  is  any  difference 
between  the  Dutch  Ixoman  law  in  force  in  British  Guiana,  and  the  law  of  England. 
The  old  Dutch  law  of  Holland,  unaffected  by  the  Code  de  Napoleon,  is  the  law  which 
prevails  in  the  Colony.  By  the  Ordinance  of  the  25th  of  June,  1834,  which  altered 
the  law  of  evidence  in  civil  cases,  the  law  of  British  Guiana,  with  reference  to  bills 
of  exchange  and  promissory  notes,  is  made  the  same  in  regard  to  presentments  for 
payment,  days  of  grace,  and  notice  of  dishonour,  as  the  law  of  England.  A  pro-[29]- 
missory  note  is  nothing  liut  a  simple  contract  by  tlie  law  of  England.  Byles,  on  Bills 
of  Exchange,  p.  4.  The  Statute,  3rd  and  4th  Anne,  c.  9,  which  placed  promissory 
notes  and  l>ills  of  exchange  on  the  same  footing,  was  introduced  into  the  colony  of 
British  Guiana  by  an  Ordinance,  bearing  date  the  23rd  of  June,  1837  ;  so  that,  from 
that  time,  the  form  of  action  there  was  to  be  precisely  the  same  as  in  England. 
But  the  form  of  action  in  this  case  is  wrong,  both  by  the  Dutch  Roman  as  well  as  the 
law  of  England.  The  contract  by  the  acceptor  and  indorisee  are  wholly  different. 
The  joinder  of  the  three  Defendants  is  contrary  to  the  Dutch  Roman  law.  Van  der 
Linden,  p.  693  (Edit,  by  Henry,  1828).  Grotius,  p.  468  (Introduction  to  Dutch 
Jurisprudence.  Edit.  1845,  by  Herbert).  It  would  also  be  a  misjoinder  by  the  law  of 
England.  The  action  being  wrongly  brought  against  the  Appellant  jointly  with 
Abrahams  and  Gray,  precluded  tlie  Appellant  from  calling  Abrahams  and  Gray  as 
witnesses  on  his  behalf,  who,  if  called,  would  have  estal>lished  a  good  defence  to  the 
action.  They  were  competent  witnesses  under  the  Ordinance  of  the  25th  of  June, 
1834.  Secondly.  The  indorser  should  have  had  notice  of  the  dishonour;  and  this 
notice  should  be  an  actual  notification,  that  the  note  has  been  presented  for  payment, 
and  that  it  was  dishonoured  when  so  presented.  It  is  not  sufficient  to  prove  that  the 
note  was  dishonoured. — [Lord  Brougham  :  The  object  of  notice  is  not  merely  to  tell 
the  indorser  of  the  fact  of  dishonour,  but  that  the  party  damnified  by  the  dishonour 
intends  to  hold  him  liable.  Has  it  ever  been  decided  that,  where  the  holder  of  the 
note  says  to  the  indorser,  "  I  look  to  you,  and  you  only,  for  payment,"  it  was  in-[30]- 
sufficient  notice'?]— Yes,  in  Solarfe  v.  Palmer  (7  Bing,  530.  S.C.  1  Bing.  N.C.  194), 
it  was  held  that  it  was  not  sufficient  notice  of  dishonour  for  the  holder  to  say  to  the 
indorsee  that  he  looked  to  him  for  payment.  You  must,  in  legal  effect,  say  the  bill 
has  been  presented  and  refused  pa3^nent.  Strange  v.  Price  (10  Adol.  and  El.  125). 
There  is  no  evidence  of  notice  of  dishonour.  There  is  nothing  which  amounts  to  a 
waiver  of  notice.  A  promise  to  pay  will  not  waive  notice  of  dishonour.  Goodall 
V.  Dolley  (1  Term  Rep.  712).     Hopley  v.  Dufresne  (15  East.  275). 

Mr.  M.  D.  Hill,  Q.C.,  and  Sir  John  Bayley,  for  the  Respondents.— First.  The 
points  now  made  by  the  Appellant  were  not  raised  in  the  Court  below.  The  only 
question  argued  there  was  that  of  indulgence;  but  supposing  the  question, 
as  to  the  form  of  action,  to  arise,  we  contend,  that  according  to  the  lex  loci  contractus, 
all  three  parties  may  be  joined  in  an  action,  and  the  07ius  is  on  the  Appellant  to  show 
that  such  joinder  is  contrary  to  the  law  of  Briti.sh  Guiana.  We  have  the  present 
proceeding  as  an  authority  for  such  a  jsractice.  Your  Lord.ships  are  sitting  as  a 
Colonial  Court. — [Lord  Brougham:  There  is  great  reason  in  the  proposition,  that 
the  indorser  and  maker  slmuld  not  be  sued  together,  for  the  indorser  is  only 
conditionally  liable,  but  the  maker  is  liable  at  all  events.  If  time  be  given  bv  the 
holder  to  tlie  maker  of  tlie  note,  that  lets  oft"  the  indorser  ;  therefore  the  two  cases  are 
totally  dift'erent :  if,  therefore,  you  did  not  sue  in  the  same  action  the  maker  and 
indorser,  the  maker  might  give  evidence  for  the  indorser  to  [31]  prove  that  the 
holder  had  given  time  to  the  maker,  which  would  let  off  the  indorser.] — This  joint 
action  is  more  consistent  with  reason  than  to  allow  of  three  simultaneous  actions: 
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it  is  so  considered  by  the  law  in  this  Countiy  in  actions  upon  policies.  But  these 
are  mere  matters  of  regulation  for  the  particular  Courts:  if  a  question  of  equity 
arose,  it  would  be  right,  even  in  this  Country,  to  have  all  three  persons  parties  to 
the  suit;  but  Foreign  Courts  do  not  recognise  this  difference  between  Courts  of  law 
and  equity. — [Lord  Brougham :  There  is  no  difference  in  the  Dutch  law  between  law 
and  eijuity,  neither  is  there  any  distinction  in  Scotland  ;  such  distinction  is  peculiar 
to  this  Country.] — rothier,  in  "his  Treatise  on  Contracts  (Vol.  I.  Pt.  II.  ch.  3,  s.  271), 
lays  it  down,  that  the  holder  of  a  note  can  go  against  the  maker  and  indorser  at  the 
same  time.  He  says,  "  On,  s'il  veivt,  les  'poursuiwre  tou.s  en  inem.e  temps."  Secondly. 
We  submit  that  the  Appellant  cannot  go  into  the  question  of  notice,  on  the  ground, 
that  the  pleadings  do  not  raise  that  point,  and  therefore  do  not  let  them  into  that 
question  :  l)ut  even  if  that  question  be  open  to  them,  the  evidence  is  sufficient  to  satisfy 
the  Court  that  sufficient  notice  was  given. — [Lord  Brougham  referred  to  Haifley  v. 
Case  (4  B.  and  C.  339).] — It  may  be  that  a  case  may  be  good  against  the  maker  of  a 
note  and  bad  against  the  indorser ;  but  they  can  make  a  different  case.  In  the 
present  case  no  injury  could  happen  tO'  the  Appellant  from  the  loss  of  evidence, 
because  a  party  against  whom  judgment  has  gone  by  default  may  give  evidence  for 
another  party. — [Lord  Brougham:  In  the  case  of  Brown  v.  Brown  (4  Taunt.  752),  it 
was  decided  by  Lord  Mansfield  that,  in  an  action  upon  a  joint  contract  against  two, 
one  who  had  suffered  judgment  by  default  was  not  ad-[32]-niissible  as  a  witness 
against  the  other  to  prove  that  he  had  joined  in  the  contract.] — It  does  not  follow 
that  the  same  rule  prevails  in  British  Guiana,  and  it  lie.s  on  the  other  side  to  show 
that  by  the  law  of  British  Guiana  the  Appellant  could  not  examine  Abrahams  or 
Gray. 

Mr.   Fitzherbert,   in   reply,   referred  to   Grotius   (Introduction   to   Dutch  Juris- 
prudence, Edit.  1845,  p.  468),  B.  iii.,  ch.  slv.,  sec.  x.  and  xi. 

Lord  Brougham. — This  case  has  been  presented  to  their  Lordships  on  two  pleas 
upon  both  the  points.  First,  upon  the  question,  whether  a  joint  action  lies  against 
the  maker,  together  with  the  indorser ;  and  secondly,  whether  there  has  been  due 
notice  given  of  the  dishonour  to  the  indorser,  so  as  to  make  him  liable  upon  the 
maker  not  paying.  Both  these  questions  have  been  presented  to  their  Lordships  in 
two  shapes ;  first,  upon  the  point,  whether  or  not  they  are  raised  by  the  pleadings  in 
such  a  way  as  to  enable  the  Appellant  to  avail  himself  of  them  severally  here;  and, 
secondly,  if  he  should  so  avail  himself  of  them,  whether  they  are  with  him,  or  against 
him,  upon  the  merits.  Consequently,  this  question  respecting  the  pleadings  rides 
over  the  whole  case.  Now,  it  is  unnecessary  to  go  into  minute  detail  upon  this 
subject;  the  more  so,  as  we  are  of  opinion,  upon  the  merits  of  both  questions,  that 
we  can  see  no  reason  for  reversing  the  decision  of  the  Court  Ijelow.  If,  upon  the 
merits  of  both  or  either  of  those  questions,  we  could  see  good  ground  for  reversing 
the  decision  of  the  Court  below,  then  it  would  become  much  more  material  to  enter 
into  the  other  question  ;  namely,  the  question  [33]  of  pleading  which  rides  over  the 
whole  case,  and  to  say  whether  or  not,  be  it  with  the  Appellant  ever  so  much,  he  has 
lost  the  right  of  availing  himself  of  it  here ;  but,  upon  the  whole,  their  Lordships 
think  that  he  is  not  shut  out  by  the  form  of  the  pleadings.  There  is  a  general 
demurrer,  which  would  raise  the  question  with  respect  to  the  joinder  of  the  parties. 
Upon  the  first  it  is  not  very  clear  to  their  Lordships  what  an  innominate  exception 
may  be  or  import:  we  rather  incline  to  consider  it  as  in  the  nature  of  a  general 
issue ;  but  at  all  events,  there  is  this,  in  part  of  the  defence :  "  This  Defendant  avers 
that  the  claim  and  demand  of  the  Plaintiff  is  informal  and  illegal,"  and,  tlierefore, 
he  claimed  to  go  free.  That  would  rather  seem  to  open  the  question  of  notice,  and, 
being  a  demurrer,  it  would  raise  the  question  of  joinder  of  the  last  together  with  the 
first.  The  paragraphs  of  innominate  exception  would  raise  the  question  of  notice, 
and  one  is  apt  to  think  that  notice  ought  to  be  proved,  and  that  any  Court  ought  to 
lean,  in  any  form  of  the  pleadings,  to  the  doctrine  contended  for,  that  so  material  a 
fact  as  notice  ought  to  be  proved,  because  that  is  a  material  averment.  The  Apjiel- 
lant's  claim  specifically  sets  out  notice  here ;  it  pleads  the  notice  particularly ;  the 
notice  is  pleaded,  first  of  the  dishonour  to  Gray,  then  Gray's  refusal  to  pay;  it  is 
pleaded  also  as  to  Chapman,  and,  consequently,  that  might  be  sufficient.  But,  as  I  said 
liL'fore,  it  becomes  less  material  how  we  dispose  of  the  question,  whether  or  not  tliese 
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matters  were  raised  by  the  pleadings,  because  we  are  of  opinion,  that  we  see  no 
ground  upon  the  merits  of  either,  or  both  taken  together,  to  reverse  the  decision  of 
the  Court  lielow.  I  need  go  very  little  into  it,  further  than  to  remark,  upon  the 
subject  of  [34]  non-joinder,  that  Engand  has  not  the  same  law  upon  this  sul)ject  as 
other  countries.  We  know  very  well  that  it  is  not  the  law  of  France;  they  say  that 
this  proceeding  has  been  borrowed  from  the  Code  de  I^ apoleon.  Be  it  so  ;  that  is  at 
least  an  admission  that  what  we  reckon  the  law,  which  allows  of  no  joinder  of  the 
parties  subsidiarily  liable  with  the  party  primarily  liable,  is  not  the  law  of  every 
country,  for  it  is  not  the  law  of  France.  That  is  one  observation.  Another  is,  that 
we  have  hero  a  statement  of  the  course  of  proceeding,  in  this  instance,  at  least, 
taken  as  the  ordinary  cause  of  proceeding  in  the  Court  below,  and  not  very  speci- 
fically objected  to,  but  only  by  the  general  demurrer.  Are  we  then  authorized,  from 
what  wc  have  heard  to  be  the  Dutch  law,  to  say  that  that  is  irregular  and  illegal, 
according  to  the  Dutch  law ;  and  that  the  party  has  mistaken  his  way  in  making  the 
subsidiary  parties,  parties  to  the  suit  against  the  Defendant  Abrahams  upon  the  non- 
payment of  the  promissory  note?  Their  Lordships  are  of  opinion,  that  they 
cannot  see  sufficient  ground  for  any  such  course  here,  and  for  reversing  the  decision 
of  the  Court  below,  sitting  iu  the  Colony  administering  the  Dutch  law. 

With  regard  to  the  authorities  which  have  been  cited,  venerable  as  one  from  age 
and  his  great  name  may  be,  they  are  not  very  applicable  to  this  question  of  mercan- 
tile law,  as  may  be  seen  from  the  circumstance,  that  Grotius  says,  that  the  acceptor 
is  not  primarily  liable,  but  that  you  go  against  the  drawer,  and  if  he  does  not  pay, 
you  go  against  the  acceptor.  It  proves  that  in  those  days  mercantile  law  was  not 
as  well  worked  out  as  it  is  now,  two  hundred  and  fifty  years  after  that  great  authority. 
With  respect  to  Van  der  Linden,  he  stands  in  a  different  position.  On  looking  into 
the  [35]  authorities  cited  by  him,  it  appears  that  he  does  not  decide  it  either  way; 
he  does  not  say  that  you  cannot  join  or  you  can  join,  and  he  does  not  give  any 
distinct  statement  to  bear  out  the  proposition  of  the  Appellant,  that  it  is  illegal  so 
to  join. 

Upon  the  second  point,  the  notice,  which  is  a  material  point,  it  does  seem  to 
their  Lordships,  when  they  look  into  the  evidence,  that  there  would  not  be  sufficient  to 
satisfy  them,  were  they  called  upon,  in  the  first  instance,  to  answer  the  question, — 
"  Is  notice  of  dishonour  regularly  given,  proved  or  not?  "  But  sitting  here  in  appeal 
upon  a  judgment,  given  by  the  inferior  Court  or  jury  (for  the  Court  here  sit  as  a 
jury),  they  do  not  see  sufficient  ground  for  disputing  the  conclusion  at  which  they 
have  arrived,  and  for  acting  as  if  that  Court  ought  to  have  arrived  at  the  opposite 
conclusion.  It  is  clear,  from  the  evidence  of  Manson,  the  Appellant's  witness,  that 
Robert.son  went  away  in  Feljruary,  1843.  It  is  e'qually  clear,  from  the  evidence  of 
the  same  witness  of  the  Appellant,  that  Nathaniel  Chapman  had  been  several  times 
seen  at  the  Bank  when  Robertson  was  there  :  it  does  not  follow  that  he  is  afterwards 
speaking,  as  to  what  passed  with  Robertson.  Robertson  had  been  there  frequently ; 
it  was  at  the  time  in  question,  the  time  spoken  to  by  the  two  witnesses  for  the 
Respondents,  Verbeke  and  Bomver :  it  may  have  been  at  some  other  time  at  which  he 
was  present;  and  we  really  cannot  hold  it  to  be  clear,  that  the  Court  below  was  wrong 
in  concluding,  in  point  of  fact,  that  it  was  at  another  time,  more  than  a  week  after, 
supposing  that,  by  the  law  of  Holland,  a  week  would  have  been  too  late,  as  possiljly 
it  might  be,  to  give  notice  of  the  dishonour.  It  is  probable  that  it  is  nearer  the 
time  of  the  dishonour,  because  a  Banker  is  [36]  not  very  likely  to  lose  his  resource  by 
not  giving  immediate  notice,  and  accordingly  you  find  that  Bomver  says  tliat  the 
couri5e  of  the  Bank  is,  that,  when  notes  fall  due,  the  manager  demands  payment  of 
them,  and  gives  notice  of  the  dishonour  immediately ;  the  parties  are  clearly  not 
inclined  to  wait.  It  is  further  proved  by  the  same  witness,  that  the  notice  of  di.s- 
honour  was  written  on  the  13th  of  November;  the  promissory  note,  being  payable 
three  months  after  date,  would  bring  it  to  the  10th  of  November;  then  add  the 
three  days  grace,  which  are  common  all  over  the  world,  at  British  Guiana,  as  well 
as  here,  that  would  bring  it  to  the  13th  of  November.  Tliis  witness  says  the  notice 
of  dishonour  was  written  out,  and  the  probability  is  so,  and  so  the  Court  seems  to 
have  thought ;  and  though  we  might  not  have  been  bound  by  that ;  though  we  might 
have  thought  further  evidence  necessary,  if  it  had  stood  alone ;  yet  we  are  not  pre- 
pared to  say  that  it  was  not  highly  probable  that  it  was  the  13th.     If  it  was  dis- 
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honoured,  the  13th,  it  would  be  sufficient,  according  to  the  strictness  of  Englisli 
rules.  One  of  these  Books  says  three  days,  another  more;  be  that  as  it  may,  the 
Courts  have  considered  that  sufficient.  Now  comes  the  material  evidence  of  Mr. 
Verbeke.  Hitherto  I  have  spoken  only  of  time;  but  what  happened  at  that  time, 
whenever  it  may  have  been,  is  the  next  material  point.  It  appears  quite  clear  that 
Kobertson  was  not  the  person  who  was  heard  by  Verlieke  to  go  and  speak  to  Chap- 
man at  all;  that  was  not  so,  because  it  is  perfectly  clear  that  Verbeke  is  speaking  of 
an  interview  after  Robertson  had  gone  away;  for  it  was  in  May,  and  Robertson  had 
gone  away  in  February.  According  to  Manson,  the  Appellant's  witness,  he  is 
relating  in  a  continuous  statement,  what  passed  between  him  [37]  and  Chapman, 
which  is,  and  it  is  most  material,  that  he.  Chapman,  should  not  pay  a  small  sum, 
but  that  he  should  l)e  sued.  Mr.  Roliertson  had  asked  for  payment  when  the  note 
fell  due,  and  was  dishonoured  by  Abrahams.  He  wanted  hini  to  renew  it;  he  told 
Robertson  he  would  not,  l)ut  that  he  might  sue  him.  "  When  "  may  mean,  as  the 
Court  below  appear  to  have  thought,  looking  at  the  course  of  the  Bank,  and  the  pro- 
bability of  the  notice  of  the  dishonour  being  written  upon  that  very  day,  and  pro- 
bably used  that  very  day,  that  "  when  the  note  fell  due  and  was  dishonoured  by 
Abrahams,"  meant  on  the  day  or  about  the  day  when  the  note  was  due,  that  is, 
about  the  1.3th,  when  notice  of  dishonour  was  written  at  the  Bank;  and  Bomver 
says  that  he  was  informed  on  that  day,  whenever  it  was,  by  Robertson,  of  the 
dishonour;  that  is  sufficient  to  satisfy  the  law;  if  he  was  informed  of  the  dishonour 
it  is  enough.  Their  Lordships  think  that  they  cannot  consider  this  a  matter  made 
out  to  the'ir  satisfaction;  and  this  it  is  incumbent  upon  the  Appellant  at  all  events 
to  make  out  to  their  satisfaction,  the  judgment  being  in  the  possession  of  the  Re- 
spondents. Their  Lordships  think  the  case  is  not  sufficiently  made  out  to  their 
satisfaction  upon  this  point,  a  point  of  fact ;  neither  have  their  Lordships  proof  of 
the  Dutch  law,  so  as  to  enable  them  to  say  that  the  Court  below  mistook  its  way,  and 
was  wrong  in  the  conclusion  in  point  of  fact  to  which  it  came;  and,  consequently, 
they  see  no  reason  for  reversing  the  judgment  come  to  under  those  circumstances  by 
that  Court.     The  appeal,  therefore,  must  be  dismissed,  with  costs. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  L.  Actions  on,  1.  Parties;  tit.  COLONY, 
II.  Particular  Colonies,  3.  British  Guiana.  S.C.  11  Jur.  25.  On  point  (i.)  as 
to  joinder  of  parties  to  promissorv  note,  see  Rules  of  Court  (British  Guiana), 
1900.  Ord.  14,  r.  16;  Bills  of  Exchange  Ordinance,  1891  (No.  13  of  1891),  ss.  43, 
47,  and  cf.  R.S.C.  1883,  Ord.  16,  r.  6 ;  (ii.)  as  to  notice  of  dishonour,  see  Bills  of 
Exchange  Ordinance,  1891  (No.  13,  1891),  s.  49,  and  as  to  promissory  notes, 
ss.  8.3-89  ;  and  cf.  Bills  of  Exchange  Act,  1882  (45  and  46  Vict.  c.  61),  ss.  2,  48  ; 
(iii.)  as  to  attitude  of  Judicial  Connnittee  to  decision  of  Court  below  (6  Moo. 
P.C.  37),  cf.  Petley  v.  Cafto,  1848,  6  Moo.  P.C.  380;  Doe  d.  Seebkruto  and 
Others  V.  East  India  Co.,  1856,  10  Moo.  P.C.  161.] 


[38]  FROM  THE  ISLAND  OF  GRENADA. 

In  the  Matter  of  The  Repre.sentatives  of  the  Island  of  Grenada  and  The 
Hon.  John  Sanderson,  Chief  Justice  *  [Feb.  9,  10,  and  11,  1847]. 

On  a  Memorial,  presented  to  the  Queen  in  Council,  by  the  House  of  Assembly  of 
the  Island  of  Grenada,  complaining  of  the  judicial  conduct  of  the  Chief 
Justice  of  that  Island,  as  illegal  and  oppressive;  being  refered  to  the  Judicial 
Committee  of  the  Privy  Council ;  it  appeared  from  the  evidence,  that  during 
tlie  fourteen  years  in  which  the  Cliief  Justice  had  held  office,  he  had  displayed 
on  the  Bench,  several  instances  of  intemperate,  and  in  some  cases  illegal, 
conduct,  but  these  acts  were  committed  many  years  before  the  presentation  of 


*  Present :  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  and  the  Right  Hon. 
T.  Pemberton  Leigh. 
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the  Memorial,  without  any  coniiihiiiit  at  the  time  of  the  Chief  Justice's  mis- 
conduct;  the  only  act  of  rcreiit  date  complained  of,  being  the  tining  of  two 
Magistrates  for  taking  depositions  in  the  third  instead  of  the  first  person. 
In  tiiesc  circumstances,  the  Judicial  Committee  reported  to  the  Crown,  that, 
having  icgard  to  the  length  of  time  which  had  elapsed  since  all  the  acts 
complained  of,  except  that  of  fining  tiio  Magistrates,  (which,  though  erroneous 
and  improper,  had  been  connnitted  by  the  Chief  Justice  in  the  execution  of 
his  duty.)  they  could  not,  sitting  judicially,  advise  the  Crown  to  remove  the 
Chief  Justice  for  misconduct. 

This  case  came  l:)efore  the  Judicial  Committee,  on  a  Memorial  presented  to  Her 
Majesty  bj'  the  Representatives  of  the  Island  of  Grenada  and  its  dependencies,  in 
General  Assembly  convened,  complaining  generally  of  the  conduct  of  John  Sanderson, 
Esquire,  in  his  office  of  Chief  Justice  of  that  Island.  The  Memorialists  detailed 
various  grounds  of  complaint  against  the  Chief  Justice,  extending  over  a  period  of 
fourteen  years,  during  which  he  had  filled  the  office,  and  de.scribed  his  conduct  as 
illegal  and  oppressive  ;  praying  the  Crown,  to  whom  they  addressed  themselves,  to 
adopt  such  measures  of  relief  to  the  inhabitants  of  the  Colony  as  should  seem 
expedient  and  [39]  just.  The  Memorial  was  referred  by  Her  Majesty  to  the 
Judicial  Committee.  The  particulars  of  the  charges  made  against  the  Chief  Justice, 
as  set  forth  in  the  Memorial,  were,  in  substance,  as  follows:  — 

First.  Exhibiting  habitually  on  the  Bench  a  harsh  and  offensive  demeanour 
towards  the  Bar,  the  Magistracy,  and  the  Grand  Juries,  and  addressing  them  in 
intemperate  and  violent  language,  and  using  expressions  unbecoming  his  dignity  as 
a  Judge. 

Second.  Denying  the  co-ordinate  and  co-equal  jurisdiction  of  the  Puisne  Judges 
as  established  by  Statute,  and  taking  constant  occasion  to  assume  a  superior  and 
independent  authority. 

Third.  Refusing  to  carry  the  Statute  law  into  effect,  for  which  he  was  suspended 
in  the  year  1836,  and  only  restored  upon  his  undertaking  to  enforce  it. 

Fourth.  Disbarring  Mr.  Clement  Thomas  Richardson,  a  Barrister,  in  the  month 
of  April,  1838,  without  notice  given  to  him,  or  any  opportunity  afforded  to  him  of 
justifying  or  defendiiig  himself. 

Fifth.  Ordering,  in  the  same  month,  Mr.  Fielding  Brown,  another  Barrister,  to 
be  committed  for  one  month  to  gaol  for  two  high  contempts,  viz.,  first,  for  moving 
to  have  the  previous  order  of  disbarment  rescinded,  notice  of  which  had  been  given 
tlie  Chief  Justice;  and  secondly,  for  insisting  upon  his  right,  as  a  Barrister,  to  be 
heard,  when  desired  by  the  Chief  Justice  to  sit  down,  and  keep  silence:  notwith- 
standing that  the  other  Judge  of  the  Court,  who  had  co-ordinate  jurisdiction, 
objected  to  such  order  being  made. 

Sixth.  Procuring  from  the  Governor  of  the  Island  the  suspension  of  Mr.  Justice 
Wells,  for  rescinding  the  above-mentioned  order  of  disbarment ;  a  suspension  which 
was  revoked  by  Her  Majesty,  under  the  advice  of  the  Law  Officers  of  the  Crown  in 
England. 

[40]  Seventh.  Making,  without  the  knowledge  or  concurrence  of  the  Puisne 
Judges,  two  rules  of  Court,  Ijy  which  the  Puisne  Judges  were  forbidden  to  transact 
any  business  at  Chambers;  rules  which  were  rescinded  by  the  Order  of  Her  Majesty, 
under  the  advice  of  the  Judicial  Committee  of  the  Privy  Council  (see  case  reported 
7iom.  In  re  Wells,  3  Moore's  P.C.  Cases,  21 G). 

Eighth.  Sentencing,  at  the  April  Sessions  of  the  Supreme  Court  in  the  year 
1839,  summarily  and  without  trial,  one  Andrew  Lambie,  a  witness  for  the  defence 
on  the  trial  of  an  indictment,  to  a  month's  imprisonment  in  gaol,  and  a  fine  of  £10, 
for  prevarication  and  falsehood  ;  which  fine  was  directed  by  order  of  Her  Majesty's 
Secretary  of  State  for  the  Colonial  Department  to  be  repaid  to  him,  and  the  re- 
maining portion  of  the  term  of  imprisonment  remitted. 

Ninth.  At  an  adjourned  Session  of  the  Court,  on  the  9th  of  May,  1839,  illegally, 
and  without  trial,  issuing  a  writ  of  attachment  against  John  Ross  M'Combie,  and 
imprisoning  him  for  three  months,  and  imposing  on  him  a  fine  of  £100,  for  anim- 
adverting, in  a  newspaper,  upon  the  committal  of  Andrew  Lambie;  an  imprisonment 
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which  was,  likewise,  in  great  part  suffered  before  it  could  be  remitted  by  the 
Governor,  though  the  fine  was,  by  his  order,  never  demanded. 

Tenth.  Ordering,  at  the  April  Sessions  of  the  Court  in  1839,  one  Daniel  M'Leau, 
a  prisoner,  on  his  trial  for  an  assault,  out  of  Court  during  the  examination  of  the 
witnesses  for  the  defence,  and  confining  him  in  one  of  the  upper  rooms  of  the  same 
building,  whereby  he  was  precluded  from  questioning  his  witnesses  either  by  him- 
self or  by  his  Counsel,  and  was  otherwise  prevented  from  assisting  his  Counsel  in  his 
defence. 

Eleventh.  Fining,  at  the  December  Session  of  the  [41]  Supreme  Court  in  1844, 
in  opposition  to  the  opinion  of  the  Puisne  Judge  sitting  with  him,  Robert  Gentle, 
Esquire,  and  Jonas  Brown,  Esquire,  two  Justices  of  the  Peace,  for  the  alleged  ir- 
regularity of  taking  down  in  writing,  certain  depositions  of  witnesses  in  the  third 
instead  of  in  the  first  person,  notwithstanding  the  previous  custom  had  been  to 
take  such  depositions  in  such  form. 

The  Chief  Justice  also  presented  a  Memorial  to  Her  Majesty,  in  which  he  com- 
plained of  the  re-opening  of  by-gone  matters,  which  had  been  disposed  of  by  com- 
petent authority,  and  insisted,  that  the  mode  of  proceeding  was  illegal  and  uncon- 
stitutional, more  especially  as  a  Judge  was  not  legally  liable  for  anything  done  in  the 
exercise  of  his  office  unless  chargeable  with  corrupt  motives ;  and  in  such  an  extreme 
case,  as  the  Privy  Council  is  not  a  Court  of  First  Instance,  and  as  there  was  no 
matter  of  litigation  depending  between  the  House  of  Assembly  and  himself,  whilst 
there  was  a  legitimate  mode  of  proceeding  by  impeachment  before  Her  Majesty's 
Honourable  Council  in  the  Island,  where  both  jjarties  could  be  conveniently  heard ; 
he  prayed  that  Her  Majesty  would  refer  the  complaint  of  the  Assembly  against  him 
to  that  constitutional  tribunal. 

Her  Majesty  referred  both  Memorials  to  the  Judicial  Committee  of  the  Privy 
Council,  and  the  case  now  came  on  for  hearing. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Wilde,  appeared  for  the  Memorialists,  the 
House  of  Assembly  of  Grenada,  and  Serjeant  Talfourd,  and  Mr.  Shapter,  for  the 
Chief  Justice. 

The  cases  cited  on  the  argument  were — As  to  the  [42]  power  of  a  Judge  at  Nisi 
Pri/us  to  fine  a  Defendant  for  a  contempt  committed  Ijy  him  in  the  course  of  ad- 
dressing the  Jury,  TJie  King  v.  Dcivison  (4  B.  and  Aid.  329).  And  for  punishing  for 
disobedience  in  publishing  jjroceedings  pending  a  trial,  The  King  v.  Clement  (4  B. 
and  Aid.  218).  On  the  question  of  fining  the  magistrates  for  taking  depositions  in 
the  third  person,  Tlie  Queen,  v.  Eoche  (1  Car.  and  Marsh,  341),  Statutes  2  and  3 
Ph.  and  Mary,  c.  x.,  and  7  Geo.  IV.,  c.  Ixiv.,  s.  4,  was  also  referred  to. 

No  judgment  was  delivered  in  this  case  ;  Ijut  the  report  of  the  Judicial  Committee, 
bearing  date  the  11th  of  February,  1847,  wliich  was  affirmed  by  Her  Majesty,  was 
as  follows  : — • 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  order  of 
reference,  have  taken  the  said  petition  into  consideration,  and  having  heard  counsel 
on  both  sides,  do  this  day  agree  humbly  to  report  to  your  Majesty  as  tlieir  opinion, 
that  in  the  course  of  the  fourteen  years  during  which  the  Chief  Justice  has  held  his 
office,  several  instances  of  intemperate,  and  in  some  cases  illegal,  conduct,  appear  to 
their  Lordships  to  have  been  established  against  him  ;  but  having  regard  to  the 
length  of  time  which  has  elapsed  since  all  such  acts,  except  one,  have  been  committed, 
without  any  allegation  of  misconduct  on  his  part  in  the  meantime,  and  considering 
that  the  last  of  such  acts,  viJelicif,  fining  of  the  two  magistrates  in  the  year  1844, 
appears  to  their  Lordships,  though  erroneous  and  improper,  to  liave  been  committed 
in  the  execution  of  what  the  Chief  Justice  thought  his  duty,  the  Lords  of  this  Com- 
mittee do  not  think  that,  sitting  judicially,  their  Lordships  can  say  the  Chief 
Justice  ought  to  be  removed  for  misconduct." 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  4.  Judges  mul  Courts;  tit. 
PUBLIC  OFFICER,  A.  Jldicial  Capacity,  1.  Judges,  e.  Amotion.  For  cases  of 
similar  references  to  the  Privy  Council  l^y  the  Secretary  of  State,  see  Smith  v. 
Sierra  Leone  {Justices  of),  1841,  3  Moo.  P.C.  361  ;  In  re  Be'dard,  1849.  7  Moo. 
P.C.  23  ;  D'Allain  v.  T.e  Breton,  1857,  11  Moo.  P.C.  64  ;  Bahama  Islands  (In  the 
matter  of  a  Special  Reference  from),  (1893),  A.C.  138;  and  cf.  M'Leod  v.  St. 
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(if 


Auhyn  (1899),  A.C.  549.  As  to  no  judgment  being  delivered  in  the  case 
special  references  (6  Moo.  P.C.  42),  of.  WHlis  v.  Gij>iK,  1846,  5  Moo.  P.O.  392  ; 
Uonlatju  V.  Van  Viermm's  Land  {Lieu-tenant-Govtvnor  of),  1849,  6  Moo.  P.C. 
499;  Riiiii^y  v.  Sierra  Leone  (Justices  of),  1852-53,  8  Moo.  P.C.  at  p.  63;  Jersey 
{In  re  the  States  uf),  1853,  9  Moo.  P.C.  262;  In  re  I'oUard,  1868,  5  Moo.  P.C. 
(N.S.),  130;  In  re  Bahanm  Islands  (1893),  A.C.  148.] 


[43]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MADRAS. 

in  re  JAMES  MIXCHIN  *  [February  12  and  13,  1847]. 
Heard  ex  parte. 

All  order  made  by  the  Judges  of  the  Supreme  Court  of  Madras,  dismissing  the 
Master  of  that  Court  from  his  office,  for  alleged  official  misconduct,  in  the 
taxation  of  a  bill  of  costs,  reversed  upon  appeal,  by  the  Judicial  Committee 
of  the  Privy  Council.  Such  an  order,  being  made  by  the  Court  at  its  own  in- 
stance, is  not  an  appealable  grievance,  within  the  Madras  Charter  of  Ju.stice 
of  December,  1800. 

An  appeal  having  been  allowed  by  the  Court  below,  and  referred  by  Her  Majesty 
to  the  Judicial  Committee  for  adjudication  in  the  ordinary  way,  their  Lord- 
ships, though  of  opinion  that  there  existed  no  charter  right  of  appeal,  thought 
it  a  fit  case  for  the  allowance  of  a  special  appeal;  and  having  heard  the 
case  upon  the  merits,  directed  a  petition  for  special  leave  to  appeal  to  lie 
presented  to  Her  Majesty;  which,  on  being  referred  to  them,  they  recom- 
mended the  allowance  thereof,  and  tliat  the  appeal  be  placed  in  tlie  same 
plight  and  condition  as  that  originally  referred  to  them 

This  was  an  appeal  byjaines  Minchin,  Esquire,  Barrister-at-law,  late  Master  of 
the  Supreme  Court  of  Madras,  against  an  order  of  that  Court,  liearing  date  the  11th 
of  June,  1845,  dismissing  liim  from  his  office  of  Master,  for  alleged  official  misconduct 
in  the  taxation  of  a  l>ill  of  costs,  in  a  cause  of  "  Moottoo  Ram  v.  CanrpheU." 

The  particular  facts  and  circumstances  which  led  to  the  making  of  tliis  order, 
are  fully  stated  in  the  judgment  of  their  Lordshijis. 

[44]  Mr.  Bethell,  Q.C.,  and  Mr.  Goodeve,  for  the  Appellant,  upon  opening  tlie 
appeal,  were  stopped. — [Lord  Brougham  :  There  is  a  defect  in  this  case.  If  you  come 
here  under  the  Charter,  you  have  no  right  to  appeal.  By  the  terms  of  the  Charter, 
the  appeal  given,  is  confined  to  judicial  acts,  namely,  "  judgments  or  determina- 
tions "  (o).    No  leave  to  appeal  has  been  granted.] — In  Morgan  v.  Leech  (3  Moore's 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lan"-- 
dale.  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pern- 
berton  Leigh.  Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  E. 
Ryan. 

(a)  The  clause  in  the  Madras  Charter,  relating  to  appeals,  is  as  follows: — "  And 
it  is  our  furtlier  will  and  pleasure,  and  we  do  hereby  direct,  establisli,  and  ordain, 
that  if  any  person  or  persons  shall  find  him,  lier  or  tliemselves  aggrieved,  by  anv 
judgment  or  determination  of  the  said  Supreme  Court  of  Judicature  at  Madras,  in 
any  case  whatsoever,  it  shall  and  may  be  lawful  for  him,  her  or  them  to  ap]5eal  to 
us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  in  such  manner,  and  under 
sucli  restrictions  and  qualifications,  as  are  hereinafter  mentioned,  that  is  to  say,  in 
all  judgments  or  determinations  made  by  the  said  Supreme  Court  of  Judicature  at 
Madras  in  any  civil  cause,  the  party  or  parties  against  whom,  or  to  whose  immediate 
prejudice,  the  said  judgment  or  determination  shall  be  or  tend,  may  by  his  or  their 
humble  petition,  to  be  preferred  for  that  purpose  to  the  said  Court,  pray  leave  to 
appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  statins;  in  such 
petition  the  cause  or  causes  of  such  appeal."  [See  now  arts.  39-42  of  letfers  patent 
of  28th  Dec,  1865,  establishing  High  Court  of  Madra.s,  Stat.  R.  and  0.  Rev.  iv  p 
106  ;  and  Code  Civ.  Proc.  (Act  XIV.  of  1882),  ss.  597  et  seq.]  See  also  the  3  and  4 
Will.  IV.,  c.  41  ;  6  and  7  Vict.,  c.  38;  and  7  and  8  Vict.,  c.  69. 
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r.C.  Cases,  368),  an  appeal  was  a'lowed  from  an  order  of  the  Supreme  Court  at 
Uombay,  admitting  certain  persons,  who  were  not  duly  qualified,  as  attoruies.  The 
Older,  removing  Mr.  Minchin,  is  in  the  nature  of  a  punishment,  which  the  Court 
has  inflicted,  ex  mero  tnotu. — [Lord  Langdale :  The  Court  judged  in  its  own  case: 
it  was  not  an  order  made  in  the  course  of  a  judicial  ijroceediug.] 

Tlie  Appellant's  counsel  were  then  directed  to  argue  the  case  upon  the  merits, 
and  they  contended  that  no  [45]  case  of  misconduct,  to  justify  the  removal  of  the 
Master,  had  been  established. 

At  the  conclusion  of  the  argument,  their  Lordships  gave  Mr.  Minchin  liberty  to 
present  a  petition  for  leave  to  appeal,  which  they  would  recommend  Her  Majesty 
to  grant,  and  then  give  their  judgment  upon  the  merits. 

In  accordance  with  the  leave  thus  given,  Mr.  Minchin,  on  the  same  day  (13th  of 
February),  presented  a  petition  to  Her  Majesty  in  Council,  which  after  setting 
forth  that  he  was  advised  that  he  had  not  a  right  of  appeal  against  the  order  of  the 
11th  of  June,  1845,  removing  him  from  his  otfice  of  Master,  and  that  Her  Majesty's 
most  gracious  leave  wa.s  necessary  to  maintain  such  appeal,  prayed  that  leave  to 
appeal  might  be  granted  to  him  against  such  order  of  the  Supreme  Court  at  Madras, 
and  that  Her  Majesty  would  be  pleased  to  refer  such  appeal  to  the  Judicial  Com- 
mittee of  Her  Most  Honouralile  Privy  Council  for  adjudication  by  them,  and  that  the 
said  petition  of  appeal  so  presented  to  Her  Majesty  might  stand  in  the  same  plight 
and  condition  as  the  same  then  was. 

The  Judicial  Committee,  upon  this  petition  being  referred  to  them,  reported  to 
Her  Majesty  as  their  opinion,  that  leave  ought  to  be  granted  to  the  petitioner,  to 
enter  and  prosecute  the  appeal  from  the  order  of  the  11th  of  June,  1845,  the  same 
not  being  an  appealable  order,  under  the  ordinary  provisions  of  the  Chai'ter  of  the 
said  Court;  and  their  Lordships  did  further  recommend  that  the  appeal  should 
come  on  for  hearing  upon  the  petition  of  appeal,  and  the  printed  case  already  lodged 
on  behalf  of  the  petition,  and  that  the  appeal  should  be  allowed  to  stand  in  the  [46] 
same  plight  and  condition  as  if  the  same  had  not  been  irregular. 

Lord  Langdale  (1th  March,  1847). — This  is  an  appeal  against  an  order  of  the 
Supreme  Court  of  Madras,  dated  the  11th  of  June,  1845,  whereby  Mr.  Minchin  was 
dismissed  from  his  office  of  Master  of  that  Court,  for  alleged  misconduct. 

He  was  appointed  to  his  office  on  the  2nd  of  February,  1841.  His  remuneration 
consisted  of  fees  which  he  was  entitled  to  charge  and  receive,  and  it  was  one  of 
his  duties  to  tax  the  bills  of  costs  of  solicitors. 

A  table  of  fees,  to  be  allowed  to  the  Master  and  other  officers,  and  to  the  solicitors, 
was  published  in  the  year  1802;  but  after  the  publication  of  that  table,  it  became 
the  practice  to  allow  some  fees  which  were  not  distinctly  specified  in  the  table;  and 
that  which  has  commonly  happened  elsewhere,  appears  to  have  happened  in  the 
Supreme  Court  of  Madras.  The  fees  usually  allowed  in  practice  seem  to  consist  in 
part  of  fees  strictly  lawful,  and  considered  to  be  reasonable,  and  in  part  of  fees 
neither  lawful  nor  reasonable. 

It  appears  that,  at  the  time  of  his  appointment,  Mr.  Minchin  considered  that  he 
was  entitled  to  receive  all  the  fees  which  had  usually  been  allowed  to  the  Master, 
whether  they  were  distinctly  specified  in  the  table  or  not ;  and  his  view  of  the  subject 
was  confirmed  by  a  communication  which  he  received  from  the  Chief  Justice,  in  the 
year  1842.  At  that  time  some  reductions  were  contemplated,  and,  with  respect  to 
them,  Mr.  Minchin  was  asked  upon  what  terms  he  had  accepted  the  office  :  and 
after  he  had  stated  the  terms,  the  Chief  Justice,  in  writing  to  him,  e.vpressed  him- 
self as  follows :  [47] — "  It  is  upon  your  successor,  therefore,  that  our  retrenchment 
must  fall." 

But,  in  1845,  the  Judges  of  the  Supreme  Court,  having  again  in  view  the  very 
laudable  object  of  diminishing  the  expense  of  proceedings,  l)y  a  general  reduction 
of  fees,  directed  a  circular  to  be  sent  to  the  solicitors  of  Madras,  desiring  informa- 
tion upon  the  subject  of  costs  allowed  on  taxation  :  they  were  informed  that  some  of 
the  charges  made  in  the  Ma.ster's  office  were  objected  to,  and  complained  of;  and  on 
the  22nd  of  March,  1845,  the  particulars  of  the  various  charges  objected  to,  were 
communicated  to  Mr.  Minchin,  who,  on  the  26th  of  March,  gave  such  explanation  of 
those  charges  as  he  thought  fitting;  and  on  the  31st  of  the  same  month,  the  Cliief 
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Justice  informed  him,  by  letter,  that,  with  one  specified  exception,  the  charges 
objected  to,  were  not  consistent  with  the  tabic  of  fees,  and  that  the  Judges  would  not 
be  able  to  allow  tlieni  in  any  future  liill  of  costs.  The  Judges  considered  that  Mr. 
Minchin  was  entitled  only  to  such  fees  as  were  distinctly  specilied  in  the  table. 
Mr.  Minchin,  on  the  other  hand,  considered  that,  in  addition  to  those  fees,  he  was 
also  entitled  to  such  fees  as,  previously  to  the  time  of  his  accepting  office,  and  accord- 
ing to  the  supposed  due  construction  of  the  table,  had  been  received  l)y  his  pre- 
decessors, without  objection  or  question. 

In  these  circumstances,  Mr.  Minchin  desired  to  examine  witnesses  upon  the 
usage,  and  to  appeal  from  the  disallowance,  which  had  been  announced  ;  and  on  the 
1st  of  April  he  informed  the  Chief  Justice,  that  he  should  hold  his  office  only  until 
the  question  had  been  decided  in  England,  upon  appeal,  from  the  decision,  after  an 
examination  of  the  late  Chief  Justice,  Sir  Robert  Comyn,  and  Mr.  Savage,  who  was 
formerly  [48]  Master.  On  the  following  day,  the  2nd  of  April,  1845,  Mr.  Minchin 
expressed  his  desire  to  return  to  England,  and  requested  leave  of  absence,  and  that 
another  person  might  be  allowed  to  act  for  him.  He  further  requested  an  expression 
of  the  opinion  of  the  Chief  Justice,  upon  his  conduct. 

In  answer  to  that  letter,  the  Chief  Justice  stated  to  the  effect,  that  the  Judges 
wish  to  effectuate  the  intention  which  Mr.  Minchin  had  expressed,  to  carry  the 
appeal  up  to  the  Privy  Council,  and  in  order  to  enable  him  to  do  so  in  the  least 
circuitous  manner,  it  struck  them,  that  an  order  of  Court,  prohibiting  the  pay- 
ing or  receiving  the  fees  which  they  condemned,  would  best  answer  this  purpose ; 
and  the  Chief  Justice,  after  expressing  the  desire  of  both  the  Judges  to  comply 
with  Mr.  Minchin's  request  for  leave  of  absence,  proceeded  as  follows: — "I  could, 
with  perfect  truth  and  with  the  utmost  satisfaction,  bear  testimony  to  the  zeal, 
energy  and  ability  which  you  have  displayed  in  the  different  stations  in  wliich  I 
have  seen  you  employed,  whether  at  the  Bar,  or  as  Clerk  of  the  Crown,  or  Master 
of  the  Courts;  and  this  testimony  1  shall  be  happy  to  give  under  my  hand,  in  the 
event  of  your  dejtarture,  Init  it  will  be  better  to  do  so  in  a  letter,  which  does  not 
contain  other  matters."  Mr.  Minchin  was  thankful  to  the  Judges  for  putting  their 
construction  of  the  table  of  fees,  in  a  form  to  enable  him  to  make  it  the  subject  of 
appeal,  and  expressed  his  intention  to  move  for  a  commission  to  take  the  declaration 
of  Sir  Robert  Comyn,  and  the  affidavit  of  Mr.  Savage,  upon  the  subject  He  in- 
timated that  the  course  pursued  might  prevent  the  necessity  of  his  immediate 
departure  for  England,  and  hoped  the  Judges  would  not  hesitate  to  give  him  copies 
of  the  [49]  allegations  made  to  them  respecting  the  administration  of  his  office. 

To  this  the  Chief  Justice  answered,  on  the  morning  of  the  5th  of  April,  as 
follows: — "  The  order  to  which  you  can  refer,  and  against  which  you  appeal,  will, 
I  think,  be  promulgated  to-day.  We  are  sorry  we  cannot  comply  with  your  request 
to  have  copies  of  the  allegations  which  have  been  laid  before  us,  in  relation  to  your 
office  and  the  charges  made  in  it." 

The  order  thus  referred  to,  was,  in  fact,  made  on  the  5th  of  April,  1845,  and 
it  prohibited  the  allowance  of  several  fees,  which  Mr.  Minchin  and  his  predecessors 
had  been  accustomed  to  receive,  and  to  which  Mr.  Minchin  thought  himself  entitled. 

Mr.  Minchin  thereupon  petitioned  the  Court,  for  a  commission  to  examine  Sir 
Robert  Comyn,  Mr.  Savage,  the  late  Master,  and  Mr.  Acworth,  a  former  Registrar, 
touching  the  matters  in  question,  and  for  copies  of  all  letters,  or  other  writings, 
containing  representations,  charges,  or  other  informations  respecting  the  office  of 
the  Petitioner,  or  to  the  office  or  charges  thereof  referred  to,  in  and  by  the  order 
of  the  5th  of  April.  That  petition  was,  on  the  18th  of  April,  1845,  heard  before  Mr. 
Justice  Burton,  who  refused  to  grant  its  prayer,  and  also  refused  to  give  leave  to 
appeal  from  his  decision.  There  is  no  appeal  from  that  order,  and  therefore,  we 
are  not  recjuired  to  give  any  opinion  upon  it. 

The  endeavour  of  Mr.  Minchin  to  obtain  additional  evidence,  with  a  view  to  an 
appeal,  was  unsuccessful ;  after  some  delay,  arising  from  the  want  of  a  Special 
Court,  which  Mr.  Minchin  had  in  vain  requested,  he  moved  to  rescind  the  order  of 
the  5th  of  April.  A  joint  affidavit  of  himself,  and  Mr.  De  Silva,  his  chief  [50]  clerk, 
was  sworn  on  the  9th  of  May,  1845.  It  is  very  long,  and  states,  at  length,  the  cir- 
cumstances in  which  the  fees  in  question  had  been  charged,  and  the  grounds  and 
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reasons  upon  whicli  Mr.  Mincliiii  ronsidered  himself  to  be  entitled  to  them.  The 
motion  was  made  on  Friday,  the  KJth  of  May,  and  was  dismissed.  As  the  order 
dismissing  that  motion  was  not  made  the  subject  of  appeal,  we  are  not  required  to 
express  an  opinion  upon  it,  or  upon  the  order  of  the  5th  of  April,  or  upon  the 
authority  of  the  Court,  to  disallow  the  fees  claimed  by  Mr.  Minchin.  But  it  appears, 
that  on  the  same  day  upon  whicli  Mr.  Minchin's  motion  was  di.^missed,  the  Judges 
did,  of  their  own  authority,  rescind  the  order  of  the  5tli  of  April,  as  to  two  items 
of  charge  specified  therein. 

On  the  19th  of  May,  Mr.  Minchin  wrote  a  letter  to  the  Registrar  of  the  Court, 
as  follows: — "  Sir,  I  shall  feel  obliged  by  your  communicating  to  the  Honourable 
the  Judges,  that,  feeling  it  impossible  for  me  (after  the  observations  made  on  Friday 
last,  against  my  conduct  individually,  although  the  matters  on  which  those  observa- 
tions arose,  extended  to  the  practice  of  the  ofi&ce,  as  established  by  my  predecessors) 
to  carry  on  the  duties  of  the  office  of  Master,  with  satisfaction  to  myself,  and  benefit 
to  the  suitors,  I  beg  to  resign  the  appointment." 

It  appears,  that  pending  the  discussion  which  had  taken  place,  respecting  the 
order  of  the  5th  of  April,  certain  bills  of  costs,  which  liad  l)een  filed  by  the  Master, 
in  the  cause  of  ''  Mootee  Earn  v.  Campbell."  had  been  laid  before  the  Chief  Justice, 
for  his  allocatur,  and  Mr.  Minchin's  resignation  having  been  tendered  on  the  19th 
of  May,  Mr.  Justice  Burton,  on  the  next  following  day,  the  20th,  directed  his  clerk, 
Mr.  Car-[51]-ruthers,  to  write  to  Mr.  Wilkins,  Messrs.  Rowlandson  and  Rose,  and 
Mr.  Crampton,  the  solicitors  who  had  been  employed  in  the  case,  and  whose  charges 
appeared  in  the  bill  of  costs ;  for  information  respecting  certain  matters  of  business, 
in  respect  of  which  some  of  those  charges  purported  to  be  made. 

Answers  to  the  letters  of  Mr.  Carruthers  were  sent,  partly  on  the  20th,  and 
partly  on  the  21st,  the  next  day  following.  The  an.swers  afford  ground  for  believing 
that  some  charges  were,  or  might  have  been,  allowed  for  business  not  actually  done, 
and  Mr.  Serle,  the  Registrar,  by  letter  of  the  21st  of  May,  informed  Mr.  Minchin, 
that  the  Judges  had  directed  him  to  say,  that  there  wore  allegations  then  before 
them,  which  related  to  his  conduct  as  Master  and  Taxing-officer,  and  that  as  these 
allegations,  if  unanswered,  formed,  in  their  opinion,  good  grounds  for  removing 
him  from  his  office,  they  could  not  consent  to  accept  his  resignation. 

On  the  23rd  of  May,  Mr.  Carruthers,  the  clerk  of  Mr.  Justice  Burton,  made  an 
affidavit,  setting  forth  the  correspondence  with  the  solicitors  of  the  20th  and  21st; 
and  on  the  S.'jrd,  the  same  day,  it  was  ordered,  that  Mr.  Minchin  should  attend  on 
Friday,  the  30th  of  May,  to  show  cause,  if  any  he  had,  why  he  should  not  be  removed 
from  his  office  of  Master  of  the  Court,  for  misconduct,  in  the  order  mentioned. 

The  misconduct  thus  generally  described,  was  particularized  in  no  less  than 
twenty-six  distinct  allegations,  set  forth  in  the  order.  Twenty-two  of  the  distinct 
allegations  related  to  affidavits  of  service  of  warrants  to  attend  the  Master,  in  cases 
where  the  parties  did  not  really  attend  ;  the  misconduct  alleged  was,  that  fees  had 
been  allowed  for  affidavits  of  service.  [52]  and  for  attendances  to  get  them  sworn, 
and  for  the  attendances  of  the  Master  to  receive  the  same,  when  such  affidavits  of 
service  were  wholly  unnecessary.  Two  others,  of  the  distinct  allegations,  related  to 
the  attendance  upon  warrants,  stated  to  be  not  attendable  warrants.  The  mis- 
conduct alleged  was,  that  fees  were  allowed  to  the  solicitor  and  Master  for  attendance 
thereon.  The  remaining  two,  of  the  twenty-six  distinct  allegations,  related  to  copies 
of  minutes,  never  made.  The  alleged  misconduct  was,  that  fees  had  been  allowed  to 
the  solicitor  for  such  cojjies,  and  for  bespeaking  the  same,  and  to  the  Master,  for 
making  the  same. 

Tlie  time  for  showing  cause  against  the  order  being  enlarged,  Mr.  Minchin  put 
in  an  answer,  upon  oath,  on  the  5th  of  June.  As  to  the  charges  relating  to  the 
affidavits  of  service,  he  understood  that  the  same,  and  the  attendance  thereon,  had 
always  been  allowed  without  objection  ;  and  that  if  any  objection  had  been  made  to 
t,he  practice,  he  would  have  brought  the  same  to  the  notice  of  the  Court.  As  to  the 
attendance  on  the  warrants  on  leaving,  which  were  alleged  to  be  not  attendable,  he 
stated  such  warrants  had  been  considered  to  be  attendable,  and  had  been  attended, 
as  any  other  warrants  ;  and  it  had  been  the  practice  for  a  solicitor  attending  upon 
such  a  warrant,  to  receive  on  such  attendance  his  copy  of  the  pai:)er  left.  And  as  to 
the  attendance  upon  warrants  to  l)ring  in   papers,  and  which  were  alleged  to  be 
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not  attendable,  he  contended,  that  tlicy  were  strictly  attendablc  warrants;  and  with 
respect  to  co|iies  of  minutes,  the  subject  of  tiie  two  last  distinct  allegations,  he 
denied  he  had  received  the  sums  of  money  charged  in  resjicct  thereof  ;  but  finding 
such  charges  had  been  made  by  his  predecessors  in  his  [53]  office,  and  allowed 
without  any  objection,  he  had  presumed  that  they  were  right  and  proper,  and  con- 
tinued the  same,  and  the  same  were  inserted  in  the  bill  of  costs  presented  to  Mr. 
Justice  Burton,  for  his  final  allowance  in  the  cause  of  "  Mootee  Ram  v.  Campbell ;" 
and  he  further  stated  that  the  copies  had,  in  fact,  been  furnished  to  the  solicitors  up 
to  the  end  of  the  year  1843  ;  Ijut  in  consequence  of  the  severe  illness  of  his  chief 
clerk,  the  business  of  his  office  had  in  some  degree  fallen  into  arrear,  and  a  portion 
of  the  subsequent  minutes  had  not  been  actually  furnished,  and  as  that  circum- 
stance was  not  brought  to  his  knowledge  at  the  time  of  taxation,  he  was  ignorant 
thereof,  or  he  would  not  have  allowed  the  same  to  be  charged. 

On  the  nth  of  June,  the  Court  made  an  order,  reciting  that,  upon  reading  the 
order  ttisi,  and  the  evidence  upon  which  it  was  founded,  and  upon  hearing  the 
Counsel  against  the  order,  and  upon  reading  the  answer,  sworn  on  the  5th  of  June, 
it  appeared  to  the  Court,  that  upon  the  several  instances  therein  stated,  Mr. 
Mincliin  luid  unlawfully  acted,  as  therein  mentioned.  It  was,  therefore,  ordered  that 
Mr.  Minchin  be  removed  from  his  office  of  Master  of  the  Court,  for  his  mi.sconduct  as 
aforesaid,  and  the  Court  removed  him  from  his  office  accordingly. 

This  was  the  order  from  which  Mr.  Minchin  has  appealed,  and  we  are  of  opinion, 
and  will  so  report  to  Her  Majesty,  that  it  ought  to  be  reversed. 

We  undoubtedly  consider  it  to  be  the  duty  of  those  who  preside  over  the  Courts 
and  offices  of  justice,  to  use  their  utmo.st  vigilance  and  endeavours,  to  prevent  any 
extortion  upon  suitors,  and  to  take  care  that  every  fee  or  sum  of  money,  which  is 
sought  to  be  received  by  the  officers  and  solicitors,  has  a  legal  sanction  for  its  [54] 
receipt,  and  that  no  more  than  the  sum  legally  sanctioned  should  be  received  ;  but  in 
almost  every  Court  it  has  happened  that,  in  the  progress  of  time,  and  unnoticed 
by  the  Court,  the  practice  of  receiving  sums  not  legally  sanctioned,  but  which  in 
themselves  are  reasonable,  and  would  have  been  sanctioned  if  duly  noticed,  has 
growai  up,  together  with  the  practice  of  receiving  sums  which  are  both  illegal  and 
unreasonable,  and  which  would  have  been  forbidden  if  duly  noticed.  Such  practice 
having  been  followed  by  one  officer  after  another,  who  succeeded  his  immediate 
predecessor,  becomes  at  length,  in  the  absence  of  any  reference  to  a  duly  established 
title,  a  sort  of  evidence  of  right,  or  supposed  right,  and  the  office  is  innocently 
accepted  upon  the  notion,  and  on  the  reliance,  that  the  right  was  established,  by  the 
usage  which  has  been  acquiesced  in,  and  prevailed  mider  the  allocatur  of  the 
Judges. 

Where  a  practice  of  this  sort  comes  under  observation,  it  is  the  duty  of  the 
Court  to  exercise,  or  procure  the  exercise  of  a  legal  authority  to  retrench  fees,  if 
not  legal  and  reasoTiable,  and  to  establish  fees  which  may  be  reasonable  and  just 
though  not  legal,  until  duly  sanctioned.  But  in  consideration  of  such  circum- 
stances, it  ought  to  be  carefully  observed,  that  an  officer,  following  the  steps  of  his 
predecessor,  may  have  received  fees,  which  ought  not  to  have  been  allowed,  or  con- 
tinued, may,  nevertheless,  not  be  justly  chargeable  with  any  corruption  or  moral 
guilt. 

In  the  present  case.  Mr.  Minchin  appears  to  have  followed  the  example  of  those 
who  went  before  him,  and  under  circumstances  which  might  reasonablv  lead  him 
to  think,  that  the  past  allowance  of  such  fees  amounted  to  an  authoritv  to  him, 
to  allow,  charge,  and  receive  them.  If  they  were  improper,  it  was  the  dutv  [55] 
of  the  Judges  to  prohibit  the  allowance  of  them  for  the  future,  but  in  the  alisence  of 
misconduct  by  corruption,  or  disobedience  proved,  it  does  not  apjiear  to  us  to  have 
been  their  duty  to  have  dismissed  Mr.  Minchin  from  his  office.  The  Judges,  in  the 
reasons  which  they  assign  for  the  order  of  the  11th  of  June,  state,  that  the  taking  of 
the  fees  complained  of,  had  been  of  long  practice  in  the  Master's  office,  and  was 
traced  up  through  numerous  bills  in  Mr.  Minchin's  time,  and  to  a  period  before  he 
held  the  office. 

Tlie  like  observations  might  have  been  fairly  made  upon  the  other  matters  com- 
plained of,  and  it  appears  to  us,  that  there  is  no  evidence  before  the  Court,  from  which 
it  could  justly  be  inferred  that  Mr.  Minchin  was  guilty  of  wilful  corruption,  or 
fraud,  or  grave  misconduct. 
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If  there  had  been  evidence  to  "'arrant  such  a  conclusion,  it  would  have  been 
right  to  dismiss  him  from  his  office;  but  in  the  absence  of  such  evidence,  such  fees 
as  were  improper,  might  have  been  prohibited  or  disallowed  for  the  future,  by 
proper  authority  ;  but  we  think  no  officer,  who  was  allowed  to  take  them  in  the 
circumstances  in  which  Mr.  Minchin  was  placed,  ought  to  have  been  dismissed. 

The  Judges,  in  giving  their  reasons  for  the  orders  they  made,  have  made  use  of 
expressions  affecting  the  moral  and  personal  character  of  Mr.  Minchin,  which 
we  deeply  regret,  as  we  do  not  think  they  were  warranted  by  the  facts  of  the  case. 

Lord  Brougham. — It  is  to  be  distinctly  understood  that  Mr.  Minchin  leaves  the 
Court  with  his  moral  character  perfectly  untouched. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Pbivt  Council,  3.  Leave  to  Appeal,  6. 
Practice,  o.  Other  Matters;  tit.  INDIA,  2.  JtmiSDicTiON — Courts.  S.C.  4  Moo. 
Ind.  App.  220.  As  to  appeal  bv  special  leave,  see  note  to  Eetemeyer  v.  Oher- 
imiUer,  18.37,  2  Moo.  P.C.  125,  aiid  cf.  Morgan  v.  Leach,  1841,  3  Moo.  P.C.  368; 
and  In  re  Grant,  1850,  7  Moo.  P.C.  141.] 


[56]  ON  APPEAL  FROM  THE  HIGH   COURT  OF  ADMIRALTY. 

AMI  BERNARD  and  Others,,— Appellants :  SAMUEL  HYNE  and  FRANCIS  CASEY, 

— Respondents*  [Feb.    15   and    16,    1847]. 

The  Saracen. 

Although  in  the  decision  of  cases  properly  within  the  jurisdiction  of  the  Court 
of  Admiralty,  equitable  considerations  ought  to  have  weight,  yet  that  Court 
has  not  jurisdiction  tO'  do  all  that  a  Court  of  Equity  might  do,  in  suits  in- 
stituted by  persons,  suing  either  for  themselves  or  on  behalf  of  themselves 
and  others,  for  administration  of  assets  or  distribution  of  a  common  fund 
[6  Moo.  P.C.  74]. 

Where,  therefore,  the  owners  of  a  vessel  and  part  of  the  cargo,  lost  in  a  collision, 
brought  an  action  in  the  Admiralty  Court,  against  the  damaging  vessel,  and 
obtained  a  decree  for  the  condemnation  of  the  ship,  referring  the  amount  of 
damages  to  the  Registrar  and  Merchants  who  were  to  report  them ;  and  on 
the  same  day  that  the  decree  was  pronounced,  the  owners  of  the  remaining 
portion  of  the  cargo  brought  an  action  against  the  damaging  vessel,  and 
applied  to  the  Court  to  be  let  in  to  participate  rateably  in  the  proceeds  of 
the  condemned  ship  remaining  in  the  Registry ;  it  was  held  :  — 

First,  that  the  Admiralty  Court  in  such  circumstances,  had  ne  jurisdiction  to 
decree  a  rateable  distribution,  and  thereby  take  away  the  priority  of  the 
prim'  petens;  and  [6  Moo.  P.C.  75] 

Secondly,  that  the  decree  for  damage  and  reference  to  the  Registrar  and  Mer- 
chants, was  a  definitive  sentence  [6  Moo.  P.C.  75]. 

The  Statute  53  Geo.  III.,  c.  159,  was  passed  for  the  protection  of  owners  of  ships, 
and  applies  only  to  Bills  in  Equity,  and  suits,  or  proceedings  instituted  by 
or  on  behalf  of  owners,  and  does  not  give  equitable  jurisdiction  to  the  Court 
of  Admiralty  in  a  case  where  a  proceeding  is  not  taken  under  the  Statute 
by  the  owners  of  the  ship  [6  Moo.  P.C.  75]. 

Semble.  That  the  15th  section  of  Statute  53  Geo.  III.,  c.  159,  may  be  applicable 
to  suits  for  damage  in  the  Admiralty  Court,  if  accompanied  by  a  proceeding 
on  the  part  of  the  owners  for  their  own  jirotet'tion,  and  may  lead  to  a  dis- 
tribution pro  rata  of  the  proceeds  of  the  ship  among  the  claimants  [6  Moo. 
P.C.  75]. 

This  was  originally  a  cause  of  damage,  civil  and  maritime,  in  the  High  Court 

*  Present:  Lord  Brougham.  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Sir 
H.  Jenner  Fust,  and  the  Right  Hon.  T.  Pembcrton  Leigh. 
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of  Admiralty  of  England,  [57]  promoted  by  Samuel  Hyne,  the  owner  of  the  late 
vessel  Diliyeni,  and  Francis  Casey,  owner  of  part  of  the  cargo  laden  on  board  the 
same,  against  the  ship  Saracen,  her  tackle,  apparel,  and  furniture,  and  the  freight 
due  for  the  transportation  of  the  cargo  laden  therein  ;  and  against  Messrs.  Dimmock, 
Albra,  and  Bartlott,  all  of  Boston,  in  the  United  States  of  America,  the  owners 
thereof  intervening  in  the  cause.  The  cause  arose  from  a  collision  at  sea  between 
the  Saracen-  and  DiUc/ent,  occurring  in  the  night  of  the  11th  of  February,  1845,  in 
consequence  of  which  tlie  Diligent,  with  the  whole  of  her  cargo  on  board,  was 
entirely  lost. 

On  tlie  25th  of  February,  1845,  an  action  was  entered  and  a  warrant  issued  to 
arrest  the  ship  Saracen,  her  tackle,  apparel,  and  furniture,  and  the  freight  due  for 
the  transportation  of  the  cargo  then  or  then  lately  laden  on  board  the  same,  and 
cited  all  persons  having  any  right  or  interest  therein  to  appear  on  the  default-day 
after  Hilary  Term,  the  19th  of  March  then  nest  ensuing,  to  answer  to  Samuel  Hyne, 
the  owner  of  the  Diligent;  and  also  to  Francis  Casey,  owner  of  part  of  the  cargo 
lately  laden  on  board  the  same,  in  a  cause  of  damage,  civil  and  maritime. 

An  appearance  to  the  action  was  entered  for  the  owners  of  the  Saracen,  and  the 
warrant  to  arrest  the  ship  having  been  duly  executed,  but  no  bail  being  given,  the 
vessel  continued  under  arrest. 

On  the  12th  of  March,  another  action  was  entered,  against  the  Saracen,  on 
behalf  of  two  of  the  Appellants,  owners  of  part  of  the  cargo  then  lately  laden  on 
board  the  Diligent,  in  a  cause  of  damages,  etc.,  the  action  being  for  £1500.  No 
further  proceedings  were  had  in  this  action. 

The  Act  on  Petition  in  the  original  suit  brought  by  [58]  the  Respondents,  and 
the  answer  thereto,  having  been  brought  in,  and  the  usual  proceedings  had  on  both, 
sides,  the  Judge  of  the  Admiralty  Court,  on  the  6th  of  May,  1845,  assisted  by  two 
Trinity  Masters,  by  an  Interlocutory  Decree  pronounced  for  the  damage  proceeded 
for  in  the  original  cause,  and  condemned  the  ship  Saraceti  and  freight  therein,  and 
in  costs;  and  referred  the  damage,  together  with  all  accounts  and  vouchers  brought 
in,  or  thereafter  to  be  brought  in,  relative  thereto,  to  the  Registrar  and  Merchants, 
to  report  the  amount  thereof  ;  and  also  condemned  the  owners  thereof  in  costs,  and 
decreed  a  Commission  of  appraisement  and  sale  of  the  ship,  her  tackle,  apparel,  and 
furniture. 

On  the  same  day  that  the  Interlocutory  Decree  was  pronounced,  a  fresh  action 
was  entered,  and  a  warrant  issued  to  arrest  the  ship  Saracen,  on  behalf  of  the 
Appellants,  the  damages  being  laid  at  £2500.  No  appearance  was  entered  on 
behalf  of  the  owners  (the  Respondents)  of  the  Diligent,  icy  this  action.  On  the  24th 
of  June,  the  Conuiiission  of  Sale,  with  the  amount  thereof,  was  duly  returned,  and 
the  sum  of  £1037  15s.  6d.,  as  the  net  proceeds  of  the  sale,  brought  into  the  Registry 
of  the  Court. 

On  the  4th  of  November,  the  Respondents'  Proctor  prayed  the  Judge  to  decr-e 
the  proceeds  of  sale  of  the  ship  remaining  in  the  Registry  of  the  Court  to  bo  paid- 
out  to  the  Respondents.  But  an  appearance  being  made  by  the  Appellants'  Proctor, 
for  the  owners  of  part  of  the  cargo  laden  on  board  the  schooner  Diligent,  it  was 
prayed  that  they  might  be  heard  on  this,  in  objection  to  the  prayer  of  the  Respondents. 
The  Judge  assigned  their  Proctor  to  bring  in  their  Act  on  Petition  at  next  Court. 

[59]  On  the  14th  of  November,  an  Act  on  Petition  was  brought  in  on  behalf  of 
the  Appellants,  which,  after  stating  the  original  action  and  the  proceeding  thereon 
against  the  ship  Saracen,  and  also  the  action  brought  by  the  Appellants,  proceeded 
to  allege,  that  the  Appellants'  Proctor  distinctly  ascertained  from  the  Respondents' 
Proctor  that  no  appearance  would  be  given  on  behalf  of  the  owners  of  the  Saracen 
to  any  action  entered  by  him  on  behalf  of  any  owners  of  the  lost  cargo ;  and  that 
no  bail  would  be  given  for  the  ship  Saracen  then  already  under  arrest  at  the  suit  of 
the  Respondents  ;  that  it  was  then  considered  by  him,  and  admitted,  that  the  interest 
of  both  parties  was  identical  and  equal,  and  that  under  that  impression  he  retained, 
on  l^ehalf  of  his  parties,  the  Counsel  who  was  already  acting  for  the  other  side  ;  that 
it  was  then  well  known  to  all  parties  that  the  value  of  the  ship  Saracen  was  not  nearly 
sufiBcient  to  cover  the  amount  of  damage  su.stained  by  either  of  the  said  parties 
separately;  that  in  consideration  of  what  was  thus  alleged,  and  for  the  purpose  of 
saving  expense,  and  thereby  of  serving  the  interest  of  all  the  parties  damnified  bv 
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the  aforesaid  collision,  he,  with  the  knowledge  and  consent  of  the  other  party  and 
his  Counsel,  postponed  arresting  the  ship  Saracen,  and  taking  the  other  necessary 
steps  towards  getting  a  decree  of  the  Court,  pronouncing  for  the  damage  sustained 
by  his  parties,  until  the  sixth  day  of  May  last,  when  a  fresh  action  was  entered  by 
him  on  behalf  of  the  Appellants ;  and  by  virtue  of  a  warrant  from  the  Court,  the 
ship  Saracen  was  arrested,  and  kept  under  arrest  until  she  was  sold  as  aforesaid ; 
and  no  appearance  having  been  given  to  such  action,  the  usual  [60]  defaults  have 
been  duly  granted.  He  further  alleged,  that  having  been  instructed  to  take  the 
necessary  steps  to  establish  the  claims  of  certain  other  parties,  owners  of  portions 
of  the  cargo,  against  the  Saracen,  or  the  proceeds  of  the  sale  thereof,  he,  some 
time  in  the  month  of  June  last,  with  the  view  of  still  further  saving  expense,  and 
also  of  saving  the  great  delay  which  would  otherwise  necessarily  occur  in  getting 
the  proceeds  of  the  sale  paid  out  of  the  Registry,  proposed  that  an  arrangement 
should  be  made  out  of  Court,  whereby  the  proceeds  might  be  paid  out,  for  the 
purpose  of  being  placed  in  the  hands  of  some  third  party,  and  divided  amongst  all 
the  owners  of  the  schooner  and  her  cargo,  in  proportion  to  the  damage  sustained 
by  each  of  them  respectively.  That  such  proposal  was  agreed  to,  and  was  in  the 
progress  of  being  carried  into  effect  by  obtaining  the  necessary  signatures  to  an 
agreement  drawn  up  with  that  view,  when  the  claim  now  advanced  on  behalf  of  the 
Respondents,  for  priority  of  payment  out  of  the  proceeds,  was  first  made.  And  he 
lastly  alleged,  that  neither  he  nor  his  parties,  nor  either  of  them,  had,  at  any  time, 
relinquished  their  claim  for  compensation,  or  their  right  of  establishing  the  same 
against  the  Saracen;  that  they  had  not,  nor  had  either  of  them,  received  any  com- 
pensation whatever  for  the  los.s  sustained  by  them,  and  that  grievous  injury  and 
injustice  would  be  sustained  by  them,  unless  they  should  be  allowed  to  participate 
rateably  with  the  other  parties  in  the  proceeds ;  that,  by  reason  of  his  conduct  in 
the  premises,  the  fund  now  in  Court  had  been  saved  from  great  and  unnecessary 
diminution.  He  therefore  submitted,  that"  by  reason  of  the  premises,  his  [61]  claim 
for  participation  on  behalf  of  his  several  parties,  had  been  well  and  duly  made, 
and  he  was  entitled  to  a  decree  of  participation  in  the  proceeds  remaining  in  the 
Registry  of  the  Court,  and  to  the  costs  of  that  Petition ;  and  he  prayed  the  Judge  to 
reject  the  prayer  for  payment  of  the  proceeds  to  the  Respondents,  and  to  pronounce 
that  his  parties,  the  owners  of  parts  of  the  cargo  on  board  the  Diligent  when  so 
sunk,  were  entitled  to  participate  rateably  with  the  Respondents  in  the  proceeds 
of  the  ship,  on  proof  being  made  by  them  of  their  ownership  as  alleged,  and  other 
necessary  proceedings  being  first  duly  had  and  taken,  and  to  condemn  them  in 
the  costs  of  that  Petition. 

In  reply,  the  Respondents'  Proctor  alleged,  that  in  virtue  of  the  action  entered 
by  him  on  the  25th  of  February  last,  against  the  ship  Saracen,  and  the  freight  due 
for  the  transportation  of  the  cargo  on  board  the  same  (and  which  action  was  entered 
in  the  sum  of  £4000),  the  usual  warrant  of  arrest,  issued  under  Seal  of  this  Court, 
and  on  the  26th  of  the  same  month,  was  duly  executed  on  board  tha  ship,  at  Liver- 
pool, at  which  time  her  cargo  had  been  discharged,  the  freight  had  been  paid  to  the 
Master,  and  the  ship  was  in  the  act  of  taking  in  ballast,  and  would,  but  for  the  arrest, 
have  cleared  outward  and  sailed  on  her  voyage  home  to  America.  And  he  further 
alleged,  that  no  action  was  entered  against  the  ship  on  behalf  of  the  Appellants 
until  the  12th  day  of  March,  following  (and  was  then  entered  by  liini  on  behalf  of 
two  only  of  the  present  parties,  and  in  the  sum  of  £1600  only),  and  was  entered 
only,  and  not  in  any  manner  prosecuted  or  proceeded  in.  And  he  further  alleged, 
that  the  Proc-[62]-tor  of  the  owners  of  the  ship  Saracen  (and  who  duly  appeared 
to  the  action  by  him  entered  as  aforesaid),  declined  to  give  the  usual  bail  for  the 
release  of  the  ship,  but  prayed  an  Act  on  Petition,  which  he  was  assigned  to  bring  in, 
and  afterwards  brought  in,  and  which  was  replied  to  by  the  Proctor  of  the  owners 
of  the  ship,  and  concluded,  when  Samuel  Hyne,  the  owner  of  the  Diligent,  and  Francis 
Casey,  the  owner  of  part  of  the  cargo  on  board  the  same,  his  parties,  having,  at 
considerable  trouble  and  expense,  procured  the  evidence  of  the  master  and  crew  of 
the  schooner  in  support  thereof,  (he  cause  came  on  to  be  heard  on  the  third  session 
of  Easter  Term  last,  to  wit,  on  the  6th  day  of  May,  when  the  Right  Honourable  the 
Judge  was  pleased  to  pronounce  for  his  prayer,  and  to  condemn  the  ship  Saracen 
and  the  freight  in  the  damage  proceeded  for,  with  costs,  and  to  decree  the  usual  com- 
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mission  for  the  appraisement  and  sale  of  the  ship.  And  he  furtlier  alleged  that  on 
the  same  day,  but  not  until  after  tlie  Court  had  pronounced  and  decreed  as  aforesaid, 
the  Proctor  for  the  Appellants  entered  the  present  action  against  the  ship  Saracen, 
in  the  sum  of  .£2500,  on  behalf  of  iiis  parties,  the  owners  of  parts  of  the  cargo  laden 
on  board  the  schooner  Diligent,  and  which  action  he  admitted  had  been  prosecuted 
in  the  usual  manner;  but  lie  expressly  denied  that  the  non-prosecution  in  the 
usual  manner  of  the  action  first  entered  by  such  Proctor  as  aforesaid  was  at  the 
instance,  or  in  any  sort  with  the  privity  of  him,  the  Respondents'  Proctor.  And 
lie  also  expressly  denied  that  he  ever,  at  any  time,  recognised  the  claims  of  the 
Proctor  of  the  owners'  parties,  or  either  of  them,  to  participate  rat«ably  with  his 
parties,  [63]  in  the  proceeds  of  sale  of  the  ship  Saracen,  or  that  any  proposals  for 
the  division  of  the  proceeds  amongst  all  the  owners  of  the  Diligent,  and  her  cargo, 
in  proportion  to  the  damage  sustained  by  them  respectively,  were  ever  made  to 
him  at  any  time  prior  to  the  month  of  June  last,  or  that  his  parties  ever  entertained 
any  such,  or  subscribed  their  names  to  any  agreement  to  that  purport  or  effect,  or 
that  he,  or  his  parties,  had  done  any  act  whatever  whereby  the  prior  claim  of  his 
parties  to  be  reimbursed  out  of  the  proceeds,  (so  far  as  the  same  would  extend,)  under 
and  arising  out  of  the  circumstances  aforesaid,  had  been  lost  or  forfeited.  And  he 
further  alleged,  that  the  schooner  Diligent,  with  her  tackle,  apparel,  furniture,  and 
stores,  at  the  time  she  was  run  down  and  sunk  by  the  ship  Saracen,  was  of  the  value 
of  iilOOO  and  upwards;  and  that  the  goods  and  cargo  shipped  on  board  the 
schooner  by  his  party,  Francis  Casey,  and  which  were  on  board  at  the  period  afore- 
said, were  of  the  value  of  £2250,  or  thereabouts;  and  he  prayed  the  Judge  that  he 
■would  be  pleased  to  direct  the  proceeds  of  sale  of  the  ship  Saracen,  remaining  in  the 
registry  of  the  Court,  amounting  to  £1037  15s.  6d.,  to  be  paid  out  to  him,  in  behalf 
of  his  parties,  the  claims  of  his  parties,  together  with  all  accounts  and  vouchers 
relative  to  the  same,  being  first  referred  to  the  Registrar  and  Merchants  to  report 
thereon  as  usual ;  and  that  he  would  be  pleased  to  condemn  the  Appellants  in  the  costs 
and  expenses  of  the  Petition. 

'  On  the  25th  of  March,  1846,  the  Judge  of  the  High  Court  of  Admiralty,  by  his 
Interlocutory  Decree,  rejected  the  Act  on  Petition  on  behalf  of  the  Appellants, 
praying  tliat  they  might  be  pronounced  to  be  [64]  entitled  to  participate  rateably 
with  the  Respondents  in  the  proceeds  of  the  vessel  tlie  Saracen.  From  which  sentence 
(see  case  reported,  nom.  The  Saracen,  2  W.  Rolj.  Adm.  Rep.  451)  this  appeal  was 
brought. 

Mr.  Roupell,  Q.C.,  and  Dr.  Harding,  for  the  Appellants. — This  appeal  raises  two 
questions.  First,  whether  the  Interlocutory  Decree  of  the  6th  of  May,  1845,  pro- 
nouncing for  damage,  and  condemning  the  ship,  and  referring  it  to  the  Registrar 
and  Merchants  to  report  the  amount  of  such  damages,  was  a  definitive  and  final 
decree,  so  as  to  prevent  the  Respondents,  the  other  part  owners  of  the  cargo,  from 
coming  in  and  claiming  a  rateable  distribution  in  the  proceeds  of  the  vessel  in 
Court;  and.  Secondly,  whether  the  15th  section  of  the  53  Geo.  III.,  c.  159  (h),  does 
not  give  an  equitable  jurisdiction  to  the  Court  of  Admiralty,  on  the  application  of 
the  owners,  to  decree  a  distribution  of  the  proceeds  of  the  condemned  ship,  notwith- 
standing that  the  other  part-owners  may  have  previously  obtained  a  Decree  for 
damages. 

I.  The  Interlocutory  Decree  of  the  6th  of  May,  was  [65]  not  a  definitive  Decree, 
it  was  simply  a  reference  to  the  Registrar  and  Merchants  to  ascertain  the  damage, 
and  a  report  must  be  made  by  them  before  the  Court  would  order  the  money  to  be 
paid  out  of  the  Registry.    It  was  not,  therefore,  such  a  judgment  as  either  in  the 

(6)  An  Act  to  limit  the  responsibility  of  ship  owners  in  certain  cases.  Section 
XV.  enacts,  "  That  if  any  suit  for  any  such  loss  or  damage  as  aforesaid,  shall  be 
instituted  or  depending  in  any  Court  competent  to  act  as  a  Court  of  Equitv  for  the 
purposes  of  this  Act,  such  Court  shall,  and  is  hereby  authorised  and  empowered  to 
proceed  in  such  suit  for  such  purposes,  in  the  same  manner,  and  under  the  same 
regulations,  and  with  the  same  powers,  as  are  herein  given  to  Courts  of  Equity,  so 
far  as  the  same  are  applicable  to  the  nature  of  such  Court,  and  the  forms  of  pro- 
ceedings therein,  and  such  Court  shall  use  all  such  means  as  a  Court  of  Equity  is  bv 
this  Act  empowered  to  use  for  the  purposes  of  this  Act." 
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Court  of  Admiralty,  or  any  other  Court,  could  be  considered  as  a  final  and  definitive 
Decree.  The  warrant  for  the  arrest  of  the  ship  amounts  to  nothing  more  than  an 
injunction  to  detain  the  ship,  and  by  the  practice  of  the  Admiralty  Court  the  pos- 
session of  the  ship  is  then  given  to  the  party  proceeding,  when  security  to  abide  the 
result  of  the  action  is  required  by  the  Court.  The  Court  never  gives  out  the  proceeds 
without  taking  security :  there  is,  therefore,  nothing  in  this  firoceeding  which  can 
bar  the  claim  which  the  Appellants  make,  unless  the  Interlocutory  Decree  of  the  Gth 
of  May,  1845,  can  have  that  effect.  The  practice  of  the  Admiralty  Court,  upon  the 
reference  to  the  Registrar  and  Merchants,  is,  where  there  is  no  opposition,  that  the 
Registrar  certifies  the  amount  of  sale,  and  upon  his  certificate  the  amount  is  paid. 
The  form  of  a  Bail-bond  («),  commonly  used  in  Admiralty  proceedings,  [66]  shows, 
that  the  party  is  bound  to  bring  back  the  money  to  answer  any  latent  demands.  In 
this  case  no  Bail-bond  has  been  given,  because  there  has  been  no  ultimum  decreium. 
II.  The  effect  of  the  Statute,  53  Geo.  III.,  c.  159,  was  to  secure  a  rateable  dis- 
tribution of  the  proceeds  of  the  ship  and  freight.  We  submit  that  Section  vii.  of 
that  Statute  (a),  gives  to  the  Admiralty  Court  a  jurisdiction,  similar  to  a  Court  of 

(a)  The  following  is  the  form  of  a  bond  to  answer  latent  demands  in  a  suit  for 
wages :  — 

"The  Proctor   produced   as   sureties  *  *  *  *  -^j^^q   g^^j. 

mitting  themselves  to  the  jurisdiction  of  Her  Majesty's  High  Court  of  Admiralty  of 
England,  bound  themselves,  their  heirs,  executors  and  administrators,  for  *  *  * 
a  seaman  on  board  the  ship,  in  the  sum  of  *  *  *  of  lawful  money 

of  Great  Britain,  unto  our  Sovereign  Lady  the  Queen,  to  restore  the  sum  of 
£  *  *  *  of  like  money  pronounced  to  be  due  to  the  said       *       *       * 

for  his  services  on  board  the  said  ship  *  *         *         ijy  decree  of  the  said 

Court  bearing  date  *  *  *  ^jjfj  j^q^  about  to  be  paid  out  of  the  pro- 

ceeds arising  from  the  sale  of  the  said  ship  or  vessel,  remaining  in  the  Registry  of 
the  said  Court,  to  the  said  *  *  *  in  case  any  person  shall  come  in 

for  his  interest  in  the  said  sum  of  £  *  *  *  or  any  j^art  thereof,  and 
shall  repay  the  contumacy  fees  as  taxed  in  this  cause,  and  shall  put  in  sufficient 
security  to  answer  the  action  commenced  in  this  behalf,  and  for  his  personal  appear- 
ance in  judgment,  at  such  times  as  the  same  shall  be  required,  and  to  jiay  what  shall 
be  adjudged,  with  expenses;  and  they  further  bound  themselves,  their  heirs,  exe- 
cutors, and  administrators,  to  bring  into  the  Registry  of  the  said  Court  the  said 
sum  of  £  *  *  *  whensoever  the  Court  shall  so  order,  and  to  save 
harmless  the  Judge,  Registrar  and  Marshal,  and  all  other  officers  of  the  said  Court, 
as  to  the  payment  of  the  said  sum  of  £  *  *  *  or  any  part  thereof : 
and  unless  they  shall  so  do,  they  do  hereby  severalh'  consent  that  execution  shall 
issue  forth  against  them,  their  heirs',  executors'  and  administrators'  goods  and 
chattels,  wheresoever  the  same  shall  be  found,  to  the  value  of  the  sum  of  £  *  *  * 
lief  ore  mentioned,  which  caution  the  said  surrogate  received,  on  the  report  of  John 
Deacon,  Deputy  Marshal  of  the  said  Court,  as  to  the  sufficiency  of  the  said  sureties." 

(«)  Section  vii.,  "  That  if  several  persons  shall  suffer  any  loss  or  damage  in  or 
to  their  goods,  wares,  merchandizes,  ships  or  otherwise,  by  any  means  for  which 
the  responsibility  of  any  owner  or  owners  is  limited  by  this  Act  as  aforesaid,  and  the 
value  of  the  ship  or  vessel  with  all  her  appurtenances,  and  the  amount  of  the  freight 
estimated  as  herein  is  mentioned,  shall  not  be  sufficient  to  make  full  compensation 
to  all  and  every  the  person  and  persons  suffering  such  loss  and  damages,  it  shall  and 
may  be  lawful  to  and  for  the  person  or  persons  liable  to  make  satisfaction  for  such 
loss  or  damage,  or  any  one  or  more  of  them,  on  behalf  of  himself,  herself  or  them- 
selves, and  the  other  owner  or  owaiers  of  the  same  sliip  or  vessel,  to  exhibit  a  Bill  in 
any  Court  of  Equity,  having  competent  jurisdiction  against  all  persons  who  shall 
have  brought  any  such  action  or  actions,  suit  or  suits  as  aforesaid,  and  all  other 
persons  who  shall  claim  to  be  entitled  to  any  recompence  for  any  loss  or  damage 
arising  or  happening  by  the  same  separate  and  distinct  accident,  neglect,  or 
default,  or  on  the  same  occasion,  to  ascertain  the  amount  of  the  value  of  the  ship  or 
vessel,  appurtenances  and  freight,  and  for  payment  or  distribution  thereof,  rateably 
amongst  the  several  persons  claiming  recompence  as  aforesaid,  in  proportion  to  the 
amount  of  the  several  losses  or  damages  sustained  by  such  persons  so  claiming  such 
vecompcnse  as  aforesaid,  according  to  the  rules  of  equity,  as  the  case  may  require." 
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Equity,  whereby  an  [67]  equitable  distribution  would  be  insured.  The  Court  below 
said,  we  came  in  after  decree,  but  we  submit  that  this  Decree  did  not  make  the 
matter  rem  judical u//i. — [Sir  Herbert  .Tenner  Fust:  Tlie  Interlocutory  Decree  con- 
demning the  ship,  and  ordering  the  sale,  is  a  detinitive  sentence.] — It  has  only  fixed 
the  liability  of  the  ship  to  pay  something;  the  Hcsiiondents  only  got  a  reference  to 
ascertain  the  amount  of  damage;  they  have  no  right  to  any  portion  of  the  proceeds 
by  virtue  of  that  Interlocutory  Decree,  but  only  upon  the  certificate  of  the  Registrar, 
and  if  that  certificate  be  contested,  the  Court  must  again  pronounce  upon  the 
question  of  amount.  Cases  have  occurred  where  a  Court  of  Equity  has  pronounced 
a  Decree,  but  referred  it  to  the  officer  of  the  Court  to  make  inquiries,  and  a  Court 
of  Equity  has  held,  that  such  judgment  doe.s  not  give  priority.  Smith  v.  Ei/les  (2 
Atk.  .'585-7).  In  that  case  it  was  held,  that  a  Decree  quod  compufef  does  not  pass  in 
rem  judirxtiim.  till  the  final  Decree.  It  is  perfectly  well  settled,  that  where  a  single 
creditor  Hies  his  bill  for  the  recovery  of  his  own  debt  only,  the  Court  is  under  no 
disability  of  making  a  general  Decree  for  administration.  1  Story's  Commts.  on 
Eq.  Jur.,  p.  446.  (2nd.  Edit.)  Ram.  on  Assets,  cli.  8,  p.  143.  [68]  It  has  been  frequently 
decided  that  the  Court  of  Admiralty  is  a  Court  of  Equity,  and  is  bound  to  administer 
equity  broadlv  and  equitably.  The  Uinerva  (1  Hagg.  Adm.  Rep.  357).  The  Jacob 
(4  Rob.  Adm.  Rep.  245).  The  Harriett  (1  W.  Rob.  Adm.  Rep.  192).  The  Alexander 
Larsen  (1  W.  Rob.  Adm.  Rep.  289,  297).  The  Culumhtne  (2  W.  Rob.  Adm.  Rep.  186). 
Indeed  the  Court  has  in  two  instances,  The  Maryaret  (not  reported)  and  The 
Richmond  (not  reported),  in  circumstances  similar  to  the  present,  decreed  a  rateable 
distribution.  The  15tli  Section  of  the  Statute,  53  Geo.  III.,  c.  159,  must  l)e  construed 
so  as  to  give  it  some  effect,  and  that  cannot  be  done  without  extending  its  pro- 
visions to  the  Court  of  Admiralty.  The  learned  Judge  of  the  Court  Ijelow,  held,  that 
the  right  of  filing  a  bill  in  Equity  is  exclusively  given  by  that  Act  to  the  owners,  for 
their  protection,  and  not  to  the  claimants  for  their  advantage  (2  W.  Rob.  Adm.  Rep. 
457).  Is  the  equitable  distribution  for  which  this  Statute  provides,  to  depend  upon 
the  circumstance  of  whether  the  owner  files  a  bill  under  the  Statute? 

Assuming  then  that  the  Court  of  Admiralty  founds  its  decisions  upon  equitable 
principles,  can  it  be  possible  that  where  there  may  be  many  part-owners  of  a  cargo, 
some  in  the  country,  others  absent  in  different  parts  of  the  world,  tho.se  absent 
parties  are  to  be  excluded  from  their  rights  in  consequence  of  a  prior  petens,  although 
those  absent  parties  came  to  the  Court  as  soon  as  they  could?  Can  mere  accident 
be  a  principle  of  Eciuity?  Suppose  the  case  of  several  actions,  and  no  mode  of  con- 
solidation, should  not  the  Court  have  the  power  either  of  withholding  its  final  [69] 
Decree,  or  advancing  the  last  cau.ses?  The  Court  below  in  the  present  case,  having 
had  distinct  notice  of  our  claims  by  the  commencement  of  the  second  suit,  and  sitting 
as  a  Court  of  Equity,  should  not  have  proceeded  to  a  final  judgment,  which  would  bar 
the  other  parties,  who  had  equal  rights  with  those  who  obtained  the  judgment.  The 
reason  for  the  abandonment  of  the  second  suit  is  satisfactorily  accounted  for,  by  the 
agreement  which  has  been  come  to  by  the  Proctors  for  the  Appellants,  and  the 
Respondents,  and  which  is  pleaded  in  our  Act  on  Petition. 

Dr.  Addams,  and  Mr.  Bovill.  for  the  Respondents. — It  is  not  denied  that  the  Court 
of  Admiralty  may  be,  for  some  purposes,  a  Court  of  Equity;  but  this  is  not  a  case 
in  which  the  Court  of  Admiralty  could  interfere,  or  was  competent  to  order  a  rate- 
able distribution  after  the  Decree  obtained  by  the  Respondents.  Here  there  is  noth- 
ing whatever  to  justify  the  Court  letting  in  the  Appellants;  they  are  entitled  to  no 
indulgence.  They  waited  till  we  had  obtained  a  Decree  in  our  favour,  and  on  the 
very  day  of  the  sentence  they  claimed  to  be  let  in,  to  share  rateably  in  the  proceeds  of 
the  condemned  ship.  Suppose  the  sentence  had  been  against  us,  could  we  have 
claimed  a  share  of  the  costs  from  the  parties  claiming  to  intervene?  No  authority 
has  been  cited  in  support  of  the  Appellants'  argument,  that  by  the  15th  section  of 
the  Statute,  53  Geo.  III.,  c.  159,  the  Court  of  Admiralty,  being  aCourt  of  Equity,  was 
bound  to  do  something  which  would  compel  a  rateable  distribution  among  the 
claimants.  The  case  of  The  Richmond,  referred  to  in  support  of  this  position,  is  not 
in  point, — [Sir  Herbert  Jenner  Fust,  after  referring  to  the  Registrar's  book,  said, 
that  [70]  the  question  in  that  case,  was,  whether  the  owner  was  liable  to  the  extent 
of  the  bail,  or  only  to  the  ascertained  value  of  the  .ship.] — Neither  can  the  case  of 
The  Margaret  be  recognized  as  an  authority.  The  argument  from  analoo-y,  to  the 
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decisions  of  a  Court  of  Equity,  is  iu  favour  of  the  Respondents.  Lee  v.  I'ark  (1  Keen, 
714).  1  Story's  Couimts.  on  Eq.  Jur.,  p.  443.  {2nd  Edit.).  The  doctrine  of  prior 
peteiis  in  the  Admiralty  Courts,  is  nothing  more  than  a  branch  of  tlie  rule  "  viijilanti- 
hus  nou  dormientibus  leges  subservient,"  as  in  the  case  of  a  judgment  ol)tained  at 
law.  An  executor  has  priority  on  a  judgment.  Qui  priore  est  in  jure  potier  est  in 
juro. — [Lord  Campbell :  The  principle  of  the  connnon  law  is  to  give  priority  to  the 
party  obtaining  a  judgment.] — In  the  Ecclesiastical  Court,  a  creditor  taking  the 
risk  of  administration  where  the  intestate's  estate  is  insufficient,  has  priority,  and 
pays  himself  first.  So  in  bankruptcy;  if  a  party  does  not  prove  before  a  dividend 
is  declared,  he  is  excluded  the  benefit  of  the  existing  funds.  The  same  rule  applies 
on  an  attachment  in  the  Lord  Mayor's  Court.  Every  principle  is  in  favour  of  the 
Respondents.  If  the  Apjiellants'  argument  was  sound  it  would  lead  to  great  incon- 
venience. How  long  might  a  party  laj'  by?  when  is  he  to  be  excluded?  Is  the  fund 
to  be  distributed  or  kept? — [Lord  Langdale  :  The  form  of  the  citation  in  this  case 
is  for  all  parties  to  come  in.  The  practice  in  the  Court  of  Chancery  is  to  advertise 
to  bring  parties  in,  which  is  different  from  the  practice  in  the  Admiralty  Court.] — 
The  Admiralty  Court  has  no  power  to  Ijring  in  parties.  There  is  no  contract  between 
the  partie.s  ;  and  even  if  there  was  a  contract,  it  is  not  such  a  one  as  the  Court  of 
Admiralty  could  enforce.  The  Appellants  put  their  [71]  case  upon  the  53  Geo.  III., 
c.  159,  which  does  not  apply:  that  Statute  was  only  passed  for  the.  purpose  of 
limiting  the  liability  of  the  owner  of  the  ship  proceeded  against,  and  is  in  pari 
materia  with  the  7  Geo.  II.,  c.  15,  and  26  Geo.  III.,  c.  86.  No  question  can  be  raised 
upon  the  alleged  agreement  between  the  Proctors,  as  set  forth  in  the  Appellants' 
Act  on  Petition.  If  such  an  agreement  exists,  it  ought  to  have  been  the  subject  of  a 
distinct  proceeding.  The  Appellants  have  not  established  anything  like  bad  faith  on 
the  part  of  the  Respondents. — [Lord  Langdale :  The  Court  is  with  you  on  that  point.] 
— Neither  can  any  question  l:)e  raised  upon  the  form  of  the  Bail-bond,  which  only 
undertakes  for  payment  of  latent  demands  within  a  year  and  a  day  from  the  date 
of  the  liond. — [Lord  Campbell:  This  iijii'ei'l  really  resolves  itself  into  the  question, 
whether  the  Interlocutory  Decree  of  the  6th  of  May,  1845,  was  a  final  Decree.  The 
proceeds  of  the  ship  being  in  Court.] — -That  Decree  had  the  force  and  effect  of  a 
definite  sentence:  the  money  would  have  been  paid  out  under  that  Decree  as  a 
matter  of  course,  if  these  other  parties  had  not  asked  to  be  let  in  to  share. 

Mr.  Roupell,  in  reply. — This  is  a  case  of  extreme  difficulty,  and  one  privme 
impressioni.s.  Now  what  was  the  real  effect  of  the  Decree  of  the  6th  of  May,  1845? 
It  only  gives  directions  for  the  purpose  of  ascertaining  the  amount  due  to  the 
Respondents.  There  is  no  order  for  payment.  It  gives  an  inchoate  right  only. — 
[Lord  Campbell:  There  is  a  judgment,  that  dauiages  are  to  be  paid;  does  not  that 
give  a  pai'ty  a  vested  right?  The  Court  below  considered  the  ship  and  proceeds 
bound  l)y  the  Decree,  the  same  as  the  land  would  l)e  by  [72]  a  judgment  at  law.] — 
The  i-'arty  cannot  get  paid  without  the  further  order  of  the  Court;  the  certificate  of 
the  Registrar  and  Merchants  does  not  give  the  right  to  receive  the  amount  until  that 
is  affirmed  by  the  Court;  and  it  rests  with  the  Court  as  to  what  is  to  be  the  quantum. 
It  cannot,  therefore,  be  considered  as  a  final  Decree.  The  practice  of  the  Admiralty 
is  now  to  suspend  the  payment  out  of  Court  for  a  year  and  a  day,  and  not  to  require 
a  Bond  for  latent  demands  :  there  was  nothing  in  the  Bond  which  could  exclude 
claimants  of  equal  degree  from  coming  in  to  participate.  If  equitalale  principles 
are  to  apply,  what  is  there  in  this  case  to  prevent  equal  distribution,  which  a  Court 
of  Equity  would  decree?  The  funds  are  in  Court.  Then  why  are  not  those  prin- 
ciples of  equitable  distribution  to  be  carried  out  in  the  Court  of  Admiralty?  The 
suit  might  be  altered  so  as  to  make  it  an  action  on  behalf  of  all  the  injured  parties; 
or  the  party  might  be  compelled  to  limit  his  action  for  his  proper  proportion.  There 
is  nothing  to  jireclude  a  Court  of  Equity  in  a  case  like  this,  where  the  fund  has  not 
been  :idjudicated  upon,  from  distrilsuting  a  fund  ;  for  it  is  a  principle  of  Courts 
of  Eciuity,  that  until  the  time  of  actual  distribution,  a  party  is  not  too  late  in  making 
his  claim  unle.ss  estopped  by  other  circumstances. 

Their  Lordships  reserved  judgment,  which  was  now  (19th  Feb.  1847)  delivered 
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Lord  Ijaiif^dalo. — Tliis  is  a  case  of  collision  l)ctweeii  the  SuKiren  aud  the  Diligent, 
in  which  the  Dilujent  and  her  cargo  were  lost. 

On  the  25th  of  February,  1845,  an  action  for  damage  [73]  was  commenced  in  the 
High  Court  of  Admiralty  against  the  owners  of  the  Saracen,  by  the  Respondents, 
the  owners  of  the  Dilii/eiit,  and  the  owners  of  part  of  her  cargo. 

A  warrant  to  arrest  the  Saracen  (a  foreign  ship)  was  issued,  and  on  the  lltth 
of  March  was  returned,  duly  executed. 

On  the  12th  of  March,  anotiier  action  against  tlie  owners  of  the  Saracen  was 
commenced  by  the  owners  of  (jther  parts  of  the  cargo  of  the  Dihyent ;  ])ut  this  action 
was  afterwards  abandoned,  and  no  effective  proceedings  were  had  therein. 

The  action  of  the  Respondents  was  duly  prosecuted,  and  nn  the  6th  of  May,  1845, 
an  Interlocutory  Decree,  iiaving  the  force  of  a  definitive  sentence  in  writing,  was 
made  therein  ;  and  by  such  Decree  the  Court  pronounced  for  the  damage  proceeded 
for  in  that  cause;  condemned  the  ship  and  freight  therein,  and  in  costs;  referred 
the  damages,  together  with  the  accounts,  to  the  Registrar  and  Merchants ;  and 
decreed  a  conmiission  for  appraisement  and  sale  of  the  Saracen,  her  tackle,  apparel, 
and  furniture. 

On  the  same  6th  of  May,  a  new  action  for  damage  was  commenced  against  the 
owners  of  the  Saracen,  by  the  Appellants,  owners  of  part  of  the  cargo  of  the  Diligent. 

Tlie  proceeds  arising  from  the  sale  of  the  Saracen  were  brought  into  the  Regis- 
try ;  and  the  Appellants,  whose  action  was  connnenced  on  the  6th  of  May,  claimed 
to  be  entitled  to  participate  in  the  proceeds  of  the  ship  Saracen  remaining  in  the 
Registry.  After  a  full  discussion,  the  Judge,  on  the  25th  of  March,  1846,  rejected 
the  claim. 

[74]  The  a]ipeal  is  from  that  decision  ;  and  in  support  of  the  appeal  it  was 
argued — 

First.  That  the  High  Court  of  Admiralty  has  an  equitable  jurisdiction,  in  the 
exercise  of  which,  in  a  ease  like  the  present,  it  ought  to  proceed  in  the  same  manner 
as  a  Court  of  Equity  would  proceed  in  the  administration  of  assets,  or  in  the  dis- 
tribution of  any  common  fund  which  is  to  be  distributed  itro  rata,  among  several 
persons  interested  in,  or  having  claims  upon  it. 

Second.  That  the  Statute,  5.3  Geo.  III.,  c.  159,  conf..^rs  on  the  Court  a  jurisdic- 
tion, which  ought  to  have  been  e.\ercised  for  the  benefit  of  the  Appellants.     And, 

Third.  That  the  agreement  between  the  parties  precluded  the  Respondents  from 
claiming  the  whole  fund  for  themselves. 

In  the  course  of  the  argument  we  expressed  our  oj>inion,  that  no  effect  can,  on 
this  occasion,  be  given  to  the  alleged  agreement. 

First.  With  resp  ct  to  the  equitable  jurisdiction,  it  is  true  that  in  the  decisions 
of  cases,  properly  within  the  jurisdiction  of  the  Court  of  Admiralty,  equitable  con- 
siderations ought  to  have  their  weight;  but  it  does  not  thence  follow  that  the 
Court  of  Admiralt}-  has  jurisdiction  to  do  all  that  Courts  of  Equity  may  do,  in 
suits  in.stituted  by  persons  suing,  either  for  thems  Ives,  or  on  behalf  of  themselves 
and  others,  for  the  administration  of  assets,  or  the  distribution  of  a  conmion  fund, 
in  which  several  persons  are  interested,  or  upon  which  they  have  claims.  No 
instance  of  the  exercise  of  any  such  jurisdiction  has  been  cited;  and  in  the  absence 
of  any  authority,  it  does  not  appear  to  us  that  there  is  any  such  jurisdiction. 

[75]  It  was  suggested  that  the  Bail-liond,  required  on  payment  of  money  to  a 
claimant  for  damage,  shows  that  other  claims  than  those  upon  which  the  payment 
is  made  have  to  be  provided  for  ;  and  perhaps  it  may  be  so  ;  but  there  may  be 
claims  paramount;  such  as  claims  for  wages:  and  at  the  time  when  the  form  of 
the  Bond  was  settled,  the  claims  of  material,  men,  etc.,  may  have  been  considered 
to  require  attention.  The  Bail-bond  may,  therefore,  be  well  understood  as  pro- 
viding for  paramount  claims.  There  seems  to  be  no  reason  to  conclude  that  the 
Bond  is  applicable  to  claims  merely  co-ordinate  with  those  of  the  party  who  obtaineci 
the  sentence.  Mor  over,  as  no  iijstance  has  been  shown  of  the  exercise  of  any  sucii 
jurisdiction,  it  seems  unreasonable  to  infer  that  there  is  such  jurisdiction  because 
such  a  Bond  is  taken. 

Second.  The  Act,  5."5  Geo.  III.,  c.  159,  was  passed  for  the  protection  of  the  owners 
of  ships,  and  appears  to  apply  only  to  Bills  in  Equity,  and  suits  or  proceedings 
instituted  by  or  on  behalf  of  the  owners.     The  15th  clause  mav  be  applicable  to 

611 


VI  MOORE,  76  HAMILTON  (mAYOR  OF)  V.   HOD.SUON  [1847] 

suits  for  damage  in  the  Admiralty,  accompanied  by  a  proceeding  on  the  part  of  the 
owners  for  their  own  protection,  and  which  may  lead  to  a  distribution,  pro  rata, 
of  the  proceeds  of  the  ship  among  the  claimants.  But  there  is  no  such  proceeding 
here.  The  action  of  the  Respondents  was  brought  by  them  as  individuals  for  their 
own  benefit;  there  is  no  proceeding  by  the  owners  under  the  Statute,  ajid  the  sen- 
tence was  pronounced  for  their  benefit,  subject  only  to  such  claims  as  may  be  made 
thereon  under  the  Bail-bond. 

We  are  of  opinion  that  the  sentence  of  the  6th  of  May,  1845,  is  to  be  considered 
as  a  definitive  sentence  in  favour  of  the  Respondents  ;  and  that  the  Appellants, 
[76]  whose  suit  was  not  commenced  till  after  the  sentence  was  pronounced,  are  not 
entitled  to  participate  in  the  proceeds  of  the  ship  in  common  with  the  Respondents, 
by  whose  diligence,  and  at  whose  risk  and  expense,  the  damage  has  been  pronounced 
for  :    the  ship  condemned,  and  the  proceeds  realised. 

We  shall,  therefore,  report  to  Her  Majesty  that,  in  our  opinion,  the  appeal  ought 
to  be  dismissed,  and  the  sentence  affirmed,  with  costs. 

[Mews'  Dig.  tit.  SHIPPING,  A.  XX.  Collision,  13.  Jurisdictiori  and  Practice,  k. 
Generally;  XXVI.  Adjiiralty  Law  and  Practice,  22.  Practice,  f.  Bail.  S.C. 
below  4  N.  of  C.  498  ;  2  Bob.  W.  451.  On  point  (i.)  as  to  priority  of  prior  petens 
(6  Moo.  P.C.  75),  see  The  Clara,  1855,  Swab.  1  ;  T/ie  Desdemona,  1856,  Swab.  158  ; 
The  William  F.  Safford,  1860,  Lush.  69;  The  Markland,  1871,  L.R.  3  Ad.  and 
E.  343  ;  (ii.)  as  to  owners  of  cargo  being  parties  (4  N.  of  C.  498),  cf.  The  Minna, 
1868,  L.R.  2  Ad.  and  E.  97  ;  (iii.)  as  to  limitation  of  shipowners'  liability, 
see  M.S.A.  1894  (57  and  58  Vict.,  c.  60),  ss.  502,  et  seq.  By  s.  18  (i.)  of  the 
Judicature  Act  1873  (36  and  37  Vict.,  c.  66),  and  s.  4  (3)  of  the  Judicature  Act 
1891  (54  and  55  Vict.,  c.  53),  the  jurisdiction  of  the  Judicial  Committee  upon 
any  judgment  or  order  of  the  High  Court  of  Admiralty  was,  except  as  to  Prize, 
transferred  to  the  Court  of  Appeal]. 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE  ISLAND  OF 

BERMUDA. 

The  MAYOR.  ALDERMEN,  and  COMMON  COUNCIL  of  the  TOWN  of  HAMIL- 
TON in  the  ISLAND  of  BERMUDA,— ^p;jf//««fe,-  MARTHA  HODSDON 
and  ELIZABETH  WASHINGTON,— ^e«^07irfeni!«  *  [Feb.  16,  1847]. 

The  word  "  estate,"  when  used  in  a  Will,  is  genus  c/eneralissim,um,  and  will,  of  its 
own  proper  force,  without  any  proof  aliunde,  of  an  intention  to  aid  the 
construction,  carry  realty,  as  well  as  personalty,  and  is  not  to  be  confined  and 
re-strained  to  personalty  only,  unless  there  is  a  clear  intent  expressed,  in 
other  parts  of  the  Will ;  to  l)e  gathered  either  from  the  whole  Will,  or  from 
the  way  in  which  the  word  is  used  in  the  particular  part  of  the  Will  where 
the  contested  use  of  it  arises  [6  Moo.  P.C.  82]. 

Testator,  by  his  Will,  devised  to  J.  (his  heir-at-law),  part  of  his  estate  in  fee, 
and  also  a  life-estate,  in  another  portion  of  his  estate,  named  P. ;  and  also 
gave  to  F.  (his  wife),  a  life-estate  in  part  of  P.,  during  her  viduity,  with 
remainder  to  his  other  son  N.,  in  tail,  remainder  to  his  (the  Testator's) 
daughters  for  life;  and  after  giving  certain  specific  chattels  to  F.,  the  Will 
proceeds  as  follows: — "  I  give  all  the  remainder  of  my  estate  that  is  now  in 
my  possession,  or  may  hereafter  be  mine,  excepting  what  I  have  particularly 
given  away,  unto  my  wife,  F.  And  it  is  my  will,  that,  whatever  my  estate 
may  consist  of,  after  debts  and  legacies  are  paid,  that  it  be  kept  together 
under  the  direction  of  my  wife,  F."     N.  died  without  issue,  and  F.,  the  widow, 

*  Present:   Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Sir  Herbert  Jenner 
Fust,  the  Right  Hon.  Dr.  Lushington,  and  the  Riglit  Hon.  T.  Pemberton  Leigh. 
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also  died,  uimiarriid  and  intestate.  Tlie  lieirs-at-law  of  J.  sold  the  estate, 
P.,  to  tiie  Appelhiiits,  subject  to  the  life-estate  of  the  daughters.  In  a  suit  by 
the  Appellants,  against  the  daughters  of  the  Te.stator,  the  co-heiresses  of  F., 
for  a  partition, — 

Held  by  the  Judicial  Committee,  affirming  the  Decree  of  the  Court  in  Bermuda, 
tliut  the  remainder  in  fee,  in  the  estate  of  "  P.,"  passed  to  F.,  under  the 
residuary  clause,  there  being  nothing  in  the  context  of  the  Will,  to  confine 
the  natural  and  legal  meaning  of  the  word  "  estate  "  to  personalty  only. 

Observations  upon  the  mistake  in  the  report  of  Barnes  v.  I'utch.  (8  Ves.  604) 
[6  Moo.  P.C.  84]. 

This  was  an  appeal  from  a  Decree  and  Order  of  the  Court  of  Chancery  of  the 
Island  of  Bermuda,  [77]  allowing  a  demurrer  of  the  Respondents,  bo  the  Bill  tiled 
against  them  by  the  Appellants. 

The  suit  was  instituted  under  the  following  circumstances:  — 

Nicholas  Albouy,  of  the  Island  of  Bermuda,  the  Testator,  being  seised  in  fee 
simple,  of,  amongst  other  hereditaments,  a  parcel  of  land,  called  "  Patton's  Point," 
situate  in  the  Island,  uiade  his  Will,  bearing  date  the  10th  day  of  November,  1789. 
This  Will  consisted  of  nine  separate  clauses  :  those  material  to  this  appeal,  were 
the  first,  third,  sixth,  and  ninth  clauses.  The  ftr.st  clause  was  as  follows:  First:  — 
"  My  will  is,  that  all  my  funeral  charges,  and  just  debts,  be  paid,  as  soon  as  con- 
venient after  my  decease  ;  and  if,  at  that  time,  I  should  own  any  part  of  a  vessel, 
it  is  my  will  and  desire,  that  such  part  be  immediately  sold,  on  the  best  terms  that 
my  executors  and  executrix  may  think  most  for  the  advantage  of  my  estate."  Third  : 
— "  I  give  mv  house  and  land  in  Devonshire  Tribe,  the  which  I  recovered  from  my 
imcle,  Barnard  Albouy,  [78]  or  where  Mr.  Charles  Minors  now  lives,  unto  my  son, 
John  Albouy,  and  his  heirs;  I  also  give  him,  my  son  John,  one  lot  of  land  in  Pem- 
broke Tribe,  on  a  point,  or  piece  of  land,  known  by  the  name  of  Patton's  Point,  to  be 
measured  from  the  path,  and  eastermnost  line,  to  say  18  feet  wide,  and  32  feet 
deep."  Sixth: — "  I  give  my  house,  and  lot  of  land,  and  all  improvements  in  Pem- 
broke Tribe,  which  I  purchased  from  Mr.  Patton's  estate,  at  public  auction,  and 
known  by  the  name  of  Patton's  Point,  unto  my  wife,  Frances  Albouy,  .so  long  as 
she  liveth  my  widow,  with  this  reserve,  that  my  three  daughters,  Susanna,  Sarah, 
and  Rebecca,  must  live  under  her  my  wife,  so  long  as  they  behave  with  prudence, 
and  are  single.  I  give,  at  my  wife's  death  or  marriage,  the  house  heretofore  men- 
tioned, unto  my  son,  Nicholas  Albouy,  and  his  heirs;  but,  in  case  he  should  die 
without  lawful  heirs  of  his  body,  then  my  Will  is,  that  the  said  house  and  lot  be 
divided  equally  among  all  my  daughters,  had  by  my  wife,  Frances  Albouy." 
Ninth: — "  I  give  my  wife,  Frances  Albouy,  a  desk,  one  cedar  chest,  and  one  maho- 
gany table,  that  she  had  from  her  father's  estate.  I  give  all  the  remainder  of  my 
estate,  that  is  now  in  my  possession,  or  may  hereafter  be  mine,  excepting  what  I  have 
particularly  given  away,  unto  my  wife,  Frances  Albouy;  and  it  is  my  Will,  that 
whatever  my  estate  may  consist  of,  after  debts  and  legacies  are  paid,  that  it  be 
kept  together  under  the  direction  of  my  wife,  Frances  Albouy,  for  the  support  of 
her  and  all  my  children,  until  my  youngest  child  be  of  the  age  of  eighteen  years, 
except  my  wife  should  marry;  then  n)y  will  is,  that  my  estate  be  equally  divided 
between  my  said  wife  and  her  children.  But  if  it  please  God  that  my  wife  lives 
until  the  limited  time,  as  above  mentioned,  then  what-[79]-ever  my  estate  may  be, 
and  her  children  insist  for  a  settlement,  then  my  will  is,  that  my  wife,  Frances 
Albouy,  be  entitled  to  one-third  part  of  whatever  my  personal  estate  may  be." 

The  Will  was  duly  signed  and  sealed  by  the  Testator,  in  the  presence  of  three 
witnesses;  and  was,  on  the  7th  of  December,  1789,  piroved  in  the  usual  manner  and 
accustomed  in  Bermuda. 

The  Testator  died  in  the  year  1789,  leaving  nine  children.  He  had  been  twice 
married.  By  his  first  wife,  Sarah,  he  left  four  children,  John  Albouy,  his  eldest 
son,  and  heir-at-law  (who  died  intestate,  and  without  issue,  in  the  year  1802),  and 
three  daughters,  Susanna,  Rebecca,  and  Sarah,  afterwards  married  to  Thomas 
James.  By  his  second  wife,  Frances,  he  left  five  children,  Nicholas,  Mary,  Martha, 
afterwards  the  wife  and  widow  of  John  Hodsdon,  one  of  the  Respondents;  Eliza- 
beth, afterwards  the  wife  and  widow  of  Arcliibald  Washington,  the  other  Respond- 
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ent  ;  and  Ann,  afterwards  the  wife  of  one  Miller.  Th?  Testator's  second  wife, 
Frances,  died  in  the  year  1835,  without  having  re-murried,  intestate.  The  only 
issue  of  the  Testator  living  at  her  death,  were,  Sarah  James,  John  Alljouy  Hodsdon, 
the  son  and  heir  of  Rebecca,  Martha  Hodsdon,  and  Elizabeth  Washington. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  11th  and  12th 
days  of  March,  1839,  Surah  James  and  John  Albouy  Hodsdon,  sold,  released,  and 
assured  the  land.s  and  tenements,  in  the  Will,  called  "  Patton's  Point,"  with  the  ap- 
purtenances, unto  and  to  the  use  of  the  Mayor,  Aldermen  and  Common  Council  of 
the  town  of  Hamilton,  in  the  Island  of  Bermuda,  and  their  successors  and  assigns, 
for  ever,  subject  to  the  estate  or  interest  of  Martha  Hodsdon,  [80]  iu  one  undivided 
fourth  part  thereof,  for  and  during  her  natural  life,  and  also  to  the  e.state  or 
interest  of  Elizabeth  Washington,  in  one  other  undivided  fourth  part,  for  her  natural 
life. 

The  property  in  question  was  in  the  possession  of  the  Respondents.  In  the 
year  1844,  the  Appellants,  the  Mayor,  etc.,  of  the  town  of  Hamilton,  filed  their 
Bill  in  the  Court  of  Chancery  of  Bermuda,  against  the  Appellants,  Martha  Hodsdon 
and  Elizabeth  Washington,  praying  for  a  partition  of  the  lauds,  and  for  an  account. 
The  Defendants  demurred  to  the  Bill,  insisting  that  all  the  estate  and  interest  of 
the  Testator  passed  under  the  residuary  clause  to  Frances  Albouy,  the  widow  and 
relict  of  the  Testator,  and  mother  of  the  Defendants,  and  upon  her  death,  intestate, 
the  real  estate  descended  to  them  and  Ann  Miller,  as  her  heiress-at-law. 

The  Court,  after  argument,  allowed  the  demurrer,  and  held,  that  the  property 
in  question  passed  under  the  residuary  clause  of  the  Testator's  Will,  and  gave  judg- 
ment for  the  Defendants,  on  the  demurrer,  and  dismissed  the  Bill. 

The  present  appeal  was  from  this  decision,  and  now  came  on  for  hearing. 

Mr.  Bethell,  Q.C.,  and  Mr.  Stewart,  for  the  Appellants. — The  words  "  estate," 
and  "  remainder  of  estate,"  in  a  Will,  caimot  operate  to  pass  a  reversion  in  fee 
simple  in  realty,  wherever  the  Testator  had  restricted  their  operation  to  personalty, 
either  by  a  positive  expression  of  his  intention,  or  by  an  implication  of  it  necessarily 
resulting  from  the  language  of  the  entire  Will.  Here  such  an  implication  neces- 
sarily results  from  the  [81]  language  of  the  Will  in  question.  The  words  "  re- 
mainder of  my  estate,"  regard  being  had  to  the  antecedent  parts  of  the  Will,  show 
an  intention  to  devise  for  a  particular  purpose,  and  a  limited  period  only  ;  namely, 
the  support  of  the  widow  and  her  children,  until  the  youngest  shall  attain  the  age 
of  eighteen.  If  such  words  are  to  be  held  as  intended  to  refer  to,  and  to  pass  to  the 
widow,  a  reversion  of  real  estate,  which  is  expectant  on  the  death  of  the  widow 
herself,  and  on  the  failure  of  an  estate-tail  in  her  son,  and  subject  to  the  life  estates 
of  her  daughters,  the  Will  is  repugnant  and  inconsistent,  and  the  devise  in  effect 
liecomes  nugatory.  By  construing  the  word  "  estate  "  in  the  ninth  clause,  to  mean 
personal  estate  only,  the  contradictions  which  will  otherwise  arise  are  avoided, 
the  language  of  that  clause  is  made  consistent  with  the  rest  of  the  Will,  and  all  the 
expressed  intentions  of  the  Testator  will  be  found  capable  of  being  supported.  They 
cited  in  support  of  their  argument:  2  Powell  "On  Devises,"  p.  158  (edit,  by  Jar- 
man).  1  Jarman  "  On  Wills,"  p.  661.  Wilkinson  v.  Merri/hin-d  (Cro.  Car.  447). 
Marshant  v.  Twisden  (Gilb.  Eq.  Ca.  30).  Barnes  v.  Patch  (8  Ves.  604).  Church 
V.  Mundy  (15  Ves.  396).  Chester  v.  Chester  (3  P.  Will.  56).  Mostyn  v.  Chamjrneys 
(1  Bing.  N.C.  341).  Doe  d.  Hou'ell  v.  Thomas  (1  Man.  and  Gr.  335).  Pearce  v. 
Vincent  (2  Bing.  N.C.  328).  Roe  d.  James  v.  Avis  (4  Term  Rep.  605).  WooUam  v. 
Kemvorthy  (9  Ves.  137),  and  Behb  v.  Penoyre  (11  East.  160). 

Mr.  Parker,  Q.C.,  and  Mr.  Follett,  for  the  Respondents. — By  the  residuary 
clause  in  the  Will,  the  Testator  [82]  gave  all  the  remainder  of  his  estate  to  his 
widow,  in  such  words  as  vest  whatever  part  of  his  real  estate,  not  otherwise  dis- 
posed of  by  his  Will,  in  her  in  fee.  There  is  nothing  in  any  other  part  of  the  Will 
which  necessarily  restricts  the  operation  of  those  words.  They  cited :  Sluinv  v. 
Borrer  (1  Keen.  559).  Noal  v.  Hoy  (5  Madd.  38).  Doe  d.  Rowell  v.  Thomas  (1  Man. 
and  Gr.  335).  WooUam  v.  Kenwarthy  (9  Ves.  137).  Saumarez  v.  Saiimarez  (4  Mvl. 
and  Cr.  331),  and  Davenport  v.  Coltman  (9  Mee.  and  Wei.  481 ;  S.C.  12  Sim.  588)." 

Lord  Brougham. — Their  Lordships  ai'e  of  opinion,  in  this  case,  that  there  is  no 
foundation  whatever  for  the  doulit  attempted  to  be  raised  on  the  construction  of 
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this  Will,  lis  regards  the  residuary  clause,  whether  or  not  it  passes  the  real  estate. 
The  principle  is  now  (whatever  it,"niinlit  have  been  anciently)  perfectly  reco^;nised, 
nor  do  I  understand  it  to  be  substantially  disjnited  on  the  part  of  tiie  Ai.pellant 
at  the  Bar,  that  the  word  "estate"  is  rjenus  (/enerali.fsiiniim,  and  will,  by  its  own 
proper  force,  without  any  proof  aliundt  of  an  intention  to  aid  the  construction, 
carry  the  realty  as  well  as  personalty;  and  is  not  to  be  confined  and  restrained  to 
personaltv  only,  unless  tliere  is  a  clear  intent  expressed  in  other  parts  of  the  Will, 
to  be  gathered  either  from  the  whole  Will,  which  (I  agree  with  what  Lord  Eldon 
has  said  in  one  or  two  of  the  cases  cited)  you  are  always  to  look  to,  or  from  the 
way  in  which  the  word  is  used  in  the  i)articular  part  of  the  Will,  where  the  contested 
use  of  it  arises;  or  in  some  other  way  it  is  shown  to  be  re-[83]-stricted  to  mere 
personal  estate,  contrary  to  the  strict,  usual,  and  now  established  force,  effect,  and 
value  of  the  word. 

Now,  that  being  the  case,  the  only  ipiestion  is,  whetiier,  in  this  case,  the  natural 
force  and  effect  of  the  word  is  restricted  ;  for  it  is  admitted  on  the  part  of  the 
Respondents,  in  favour  of  the  Judgment  of  the  Court  below,  and  not  denied  at  all 
in  that  Judgment,  that  it  may  be  so  qualified  and  restricted,  as  not  to  have  its 
proper  and  natural  force;  if  I  may  so  speak,  that  force  which  naturally  and  pro- 
perly would  belong  to  it,  if  not  so 'restrained ;  or  that  it  may  be  so  restrained  by 
matter  showing  the  general  intention  to  be  to  restrain  it,  or  any  words  used  in 
collocation  ;  for  instance,  with  the  other  words,  or  the  particular  mode  in  which  it 
is  used  l)y  the  maker  of  the  instrument.  Now  it  is  needless  to  cite  cases  upon  this, 
either  upon  the  legal  force  and  effect  of  the  word,  if  not  restrained,  or  upon  the 
power  of  circumstances  to  except  it  from  that  general  rule,  or  to  restrain  its  mean- 
ing ;  for  it  SLeins  to  be  generally  admitted.  It  must  always  be  kept  in  view,  that 
nobody  here  contends,  nor  does  the  judgment  of  the  Court  below  require  such  con- 
tention, that  the  word  "  estate  ''  should  be  here  used  to  mean  only  real  estate.  It 
means  both  realty  and  personalty,  and  the  fallacy  of  the  argument  for  the  Appel- 
lants throughout,  app-ears  to  me  to  be  this:  they  say,  "How  can  this  mean  real 
estate,  when  you  have  the  word  'effects,'  which  only  applies  to  personalty  1  "  The 
real  meaning  of  the  word  "  estate  "  is  not  "  real  estate,"  but  "  real  "  plus  "  per- 
sonal," and  so  reddendo  singula  singulis,  these  words,  which  are  to  be  restricted 
words,  because  they  only  apply  to  personal  estate  as  they  include  future  acquisi- 
tions, which  would  not,  in  [84]  the  case  of  lands,  pass  under  such  a  gift.  As  the 
words  are  not  intended  to  be  used  as  excluding  personalty,  those  words  which  are 
added  here  will  apply  to  the  personal  part  of  the  estate;  and  it  does  not  follow  on 
that  account,  that,  because  there  is  personalty  whereon  they  can  operate,  therefore 
the  realty  is  to  be  excluded. 

Now,  I  might  show  In'  several  cases  which  have  been  mentioned  at  the  Bar,  that 
that  is  the  law  upon  the  subject.  Perhaps  the  only  one  which  shows  it  most  clearly, 
is  Barnes  v.  Patch  (8  Ves.  604),  because  there  the  Master  of  the  Rolls,  commenting 
on  what  is  laid  down  Ijy  Lord  Holt,  in  Tlie  Countess  of  Bridgwater  v.  The  Duke  of 
Boltuu  (1  Salk.  2:)6),  that  the  word  "estate"  is  genns  genernUssimuni,  and  includes 
all  things  real  and  personal,  says,  at  p.  607.  "  I  admit,  that  has  been  so  qualified  by 
the  context  as  to  liear  a  narrower  signification;  as  in  Doe  v.  Buckner;  where  the 
words  were  held  insufficient  to  carry  real  estate  ;  not  as  being  of  themselves  insuffi- 
cient to  pass  land  ;  but  upon  the  context  of  the  Will,  personal  estate  only  being  in 
contemplation  of  the  Testator.  In  Shaw  v.  Bull  (12  Mod.  592),  Lord 'Chief  Justice 
Trevor  says,  generally  the  words  'my  estate,'  '  the  residue  of  my  estate,'  or  '  the  over- 
plus of  my  estate,'  may  pass  an  inheritance,  where  the  intent  is  apparent  to  pass  it." 
But  that  is  no  longer  law.  The  law  is  not  now  that  the  word  "  estate  "  will  not  pass 
the  realty,  or  realty  together  with  personalty,  unless  there  is  an  intent  so  to  do : 
it  is  just  the  other  way;  it  is  that  it  will  pass  the  realty  as  well  as  the  personalty, 
unless  there  is  matter  apparent  to  show  that  the  intent  is,  that  it  shall  not  pass 
tlie  realty.  The  report  is  here  very  inconveniently  loose,  for  it  goes  on  as  if  the  Master 
of  the  Rolls  was  arguing  as  [85]  follows  : — "  but  such  intent  to  carry  an  inheritance 
by  such  words  must  be  very  apparent,  and  necessary  to  be  drawn  from  the  words 
of  the  Will  and  circumstances  of  the  case  ;  for  if  the  words  be  indifferent  to  real 
and  personal  estate,  or  may  be  applied  to  personal  alone,  then  the  heir-at-law  is  not 
to  be  disinherited  by  the  implication  of  such  words,  or  any  implication  at  all.  Ijut 
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what  is  a  necessary  one."  When  I  read  this  first,  seeing  that  it  was  not  in  inverted 
L-omnias,  I  was  astonished;  for  really,  considering  this  decision  was  in  the  year 
1803,  it  looked  much  more  as  if  it  was  in  the  time  of  the  early  cases,  when  the  law- 
was  not  so  settled  as  it  is  now.  I  will  not  say  very  different,  but,  at  all  events,  not 
so  settled ;  but  when  I  came  to  the  next  sentence  I  saw  it  was  a  mistake  of  Mr.  Vesey's, 
in  not  putting  inverted  commas;  for  there  should  be  inverted  commas,  just  as  there 
is  in  the  former  jsart  of  it.  This  is  Chief  Justice  Trevor's  argument,  not  Sir  William 
Grant's.  Sir  William  Grant  goes  on  as  follows: — "But  the  doctrine  of  modern 
cases  is,  that,  where  there  is  nothing  to  qualify  the  word  '  estate  '  it  will  carry  real 
as  well  as  personal  estate,  and  the  contrary  intention  ought  to  appear  to  induce 
the  Court  to  put  upon  that  word  a  less  e.\teusive  signification  than  it  naturally 
bears."  So  that  he  says,  you  must  prove  the  negative  in  such  a  case,  not  regarding 
of  course  any  thing  dehors;  but  the  words  themselves  proving  the  intent,  the  proof 
must  be  thrown  on  the  other  side,  and  the  intent  to  rtstrain  must  be  e,stablished  by 
tlie  context — the  rest  of  the  instrument,  otherwise  in  a  Will  it  would  pass  the  realty. 
Then  he  quotes  Lord  Hardwicke's  observations  in  the  case  of  Tilley  v.  Simpson,  and 
Lord  Mansfield  in  Hoijan  v.  Jackson  (Cowp.  :506),  who  says,  "  It  is  now  clearly  settled, 
that  the  words  '  all  his  estate,'  will  pass  everything  a  man  has.  But,  if  the  word 
[86]  '  all '  is  coupled  with  the  word  '  personal,'  or  a  local  description,  there  the  gift 
will  pass  only  personalty,  or  the  specific  estate  particularly  described."  You  will 
find  old  cases,  in  which  they  go  so  far  as  to  say,  that  the  word  "  lands  "  do  not  pass 
real  estate.  There  is  a  case,  Pigutt  v.  Penrice  (Pre.  Ch.  471,  1  Eq.  Ca.  Ab.  209,  c. 
1.'?),  which  was  cited  by  Mr.  Jarman,  "  On  Wills,"  Vol.  I.,  p.  672,  which  was  with 
respect  to  leaseholds.  "  I  make  my  niece  executrix  of  all  my  goods,  lands,  and 
cliattels ;"  he  having  no  leaseholds :  which  did  look  like  an  infraction.  But, 
however  that  might  be  disposed  of  now,  whether  "  lands,"  in  either  of  these  cases, 
would  be  held  to  be  confined  to  personalty,  is  another  question.  There  is  a  much 
more  recent  case  than  that.  Doe  d.  Gillard  v.  Gillard  (5  B.  and  Aid.  785),  which 
came  before  the  King's  Bench;  and  the  devise  was  this:  "I  do  make,  constitute 
and  appoint  R.  G.  my  whole  and  sole  executor,  of  all  my  lands  for  ever,  and  lease- 
hold property,  here  or  at  B.,  or  money  that  shall  become  due  for  the  same,  paying 
certain  annuities  thereout,  by  half-yearly  payments:"  and  it  was  held,  that  by  this 
Will,  the  executor  took  a  fee  in  the  freehold  lands  in  the  parish  of  W.  So  that, 
properl}'  speaking,  the  cases  of  Doe  d.  GlJhird  v.  Gillard,  and  Pigot  v.  Penrire,  must 
be  held  not  to  be  reconcilable,  the  one  with  the  other  :  but  that  we  have  nothing 
to  do  with  :  the  law  is  clearly  laid  down  by  that  learned  Judge,  whose  judgment  I 
have  quoted. 

Now,  then,  the  question  really  is,  upon  the  facts,  whether  (for  that  is  the  whole 
issue  between  the  parties)  there  are  words  in  this  residuary  gift  which  limit  it, 
and  take  it  out  of  the  clear  rule — out  of  the  simple  rule — that  the  word  "  estate" 
will  pass  the  whole  estate,  real  as  well  as  personal,  unless  restricted  to  the  personalty. 
Now,  what  do  the  words  say?  First.  [87]  it  is  taken  for  granted  by  all,  that  we  are 
to  look  at  the  Testator's  vocabulary,  and  take  the  words  according  to  the  sen.se  he 
has  given  them  in  his  own  vocabulary.  Now,  I  do  not  think  that  the  first  clause  in 
th'-'  Will  proves  he  used  the  word  "  estate  "  to  mean  "  personalty."  No  such  thing. 
"  My  Will  is,  that  all  my  funeral  charges,  and  just  debts,  be  paid,  as  soon  as  con- 
vinient  after  my  decease;  and  if,  at  that  time,  I  should  own  any  part  of  a  vessel 
(that  is,  pers'onalty,  no  doubt),  it  is  my  Will  and  desire,  that  such  part  be  imme- 
diately sold,  on  the  best  terms  that  my  executors  and  executrix  may  think  most 
for  the  advantage  of  my  estate."  That  means,  my  whole  estate,  real  as  well  as  per- 
sonal. Part,  no  doubt,  is  "  personalty,''  but  it  goes  into  the  fund  designated  by  the 
word  "  estate."  He  uses  the  word  "  estate,"  there,  most  accurately,  to  mean,  "  all 
my  estate,  real  and  personal."  He  is  there  directing  the  sale  of  any  share  he  may 
have  of  a  ship,  which  is  jiersonalty,  and  which  is  to  go  to  increase  his  estate  ;  the 
personal  part  of  it,  no  doubt.  If  he  had  said,  "  The  plantation  I  have,  shall  be  sold, 
on  the  best  terms,  for  the  advantage  of  my  estate,"  it  would  have  gone,  not  to  the 
personalty,  but  realty ;  and  nobody  could  doubt,  the  word  "  estate,"  there,  would 
include  realty  as  well  as  personalty,  although  the  devise  would  have  been  to  sell 
the  plantation  for  the  advantage  of  that  estate,  realty  filus  personalty.  Then  comes 
this:    "  I  give  my  wife.  Frances  AUicniy,  a  desk,  one  cedar  chest,  and  one  mahogany 
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table,  that  she  had  from  her  father's  estate;  "  that  is  to  say,  his  whole  estate,  "  the 
fund  "  -which  her  father  left,  which  consisted  of  realty  as  well  as  personalty,  from 
which  she  had  the  cedar  chest,  and  so  on,  which  was  part  of  his  personal  estate — 
his  estate,  [88]  real  and  personal,  but  the  personal  portion  of  it.  Then  comes  the 
clause  in  question,  "  I  give  all  the  remainder  of  my  estate  that  is  now  in  my  posses- 
sion, or  may  hereafter  bo  mine,  excepting  what  I  have  particularly  given  away." 
Very  well;  he  has  particularly  given  away  part  of  the  personalty;  he  now  is  giving 
away  the  remainder  of  tlie  estate,  consisting  of  realty  and  personalty  together. 
Accordingly,  he  does  not  mean  to  revoke  the  gift  he  liad  made,  of  part  of  the  per- 
sonalty, when  he  is  giving  away  tlie  personalty  and  realty  both.  But,  he  says  he  is 
giving  all  the  residue  of  that  estate,  which  means  realty  plus  personalty  (that  must 
always  be  kept  in  view)  ;  and  he  excepts  from  the  gift  of  the  residue  what  he  had 
given  away  previously,  leaving  the  residue  of  the  personalty  and  realty  to  pass. 
Then  it  is  objected,  "  that  is  now  in  my  possession,  or  may  hereafter  be  mine."  Well, 
that  does  not  operate  on  the  realty,  except  what  is  in  pos.session ;  but  it  operates  on 
the  personalty,  "  that  may  hereafter  be  mine : "  and  can  anything  be  more  con- 
sistent with  that  construction,  than  that  he  should  say,  "  I  give  the  residue  of  my 
estate,  real  and  personal?"  Though  he  does  not  say,  "real  estate,"  he  means  it; 
and  the  law  means  it  for  him  :  "  I  give  all  the  remainder  of  my  estate,  that  is  now 
in  my  possession,  or  may  hereafter  be  mine" — as  far  as  the  law  will  allow  me  to 
give  it — I  cannot  give  the  real  estate,  after  acquired,  but  I  may  give  the  personal 
estate  after  acquired.  Undoubtedly,  the  words  do  not  apply  to  the  real  part  of  the 
estate,  but  to  the  personal  part  of  the  estates :  "  and  it  is  my  will,  that,  whatever  my 
estate  may  consist  of,  after  debts  and  legacies  are  jiaid,  that  it  be  kept  together  under 
the  direction  of  my  wife,  Frances  Albouy,  [89]  for  the  support  of  her  and  all  my 
children,  until  the  youngest  child  be  of  the  age  of  eighteen."  That  is  clearly  ap- 
plicable to  real  estate,  as  well  as  personalty,  and  these  words  do  not,  in  the  slightest 
degree,  tend  even  towards  restraining  them  :  "  then  my  will  is,  that  my  estate  be 
equally  divided  between  my  said  wife  and  her  children."  That  is  equally  capable 
of  the  construction  which  the  law  puts  upon  it;  "  but  if  it  please  God  my  wife  lives 
until  the  limited  time,  as  above  mentioned,  whatever  my  estate  may  be,"  {yenus 
ijeneralissimum  again,)  "  and  her  children  insist  for  a  settlement,  then  my  will  is, 
that  my  wife  be  entitled  to  one-third  part  of  whatever  my  personal  estate  may  be." 
No  doubt  that  means  personal  estate,  but  why  does  it  mean  personal  estate?  Not 
from  implication  ;  not  from  any  insufficiency  of  the  word  "  estate  "  to  mean  real 
estate,  but  that  there  is  the  restriction,  the  word  "  personal,"  which  excludes  realty, 
just  as  the  word  "  real  "  would  exclude  personalty.  If  the  word  real  had  been  there, 
without  personal,  no  question  could  have  arisen ;  but  the  word  is  estate,  and  when 
he  means  real  and  personal  estate,  he  does  not  add  the  word  personal;  but  when  he 
means  the  estate  shall  be  personal  only,  he  adds  the  word  personal,  which  limits  and 
restrains  the  sense  of  it. 

Their  Lordships  are,  therefore,  clearly  of  opinion,  that  this  case,  which  has  been 
argued  with  great  learning  at  the  Bar,  and  very  carefully  considered  by  the  learned 
Judge  of  the  Court  below,  must  be  affirmed  with  costs. 

[As  to  meaning  of  "  estate,"  cited  with  approval  in  Ilarter  v.  llarter,  1873,  3  P.  and 
D.  21  ;  and  see  Hawkstvurth  v.  llawkswortli,  1858,  27  Beav.  1  ;  In  re  Snuirt's 
Estate;  Fox  v.  Shipman,  W.N.  1882,  77;  In  re  lleginbuiham,  W.N.  1884:,  179; 
per  con.,  B'Abnaine  v.  Moseley,  1853,  1  Drew.,  632.] 


P.O.  II.  617  20a 


VI  MOORE,  90  SHERSBY  V.   HIBBERT  [1847] 

[90]  ON  APPEAL  FROM  THE  HIGH  COIRT  OF  ADMIRALTY. 

EICHARD  SHERSBY  and  Othei-i<,~Appenaiits ;    SAMUEL  HIBBERT  aud  Others, 

—Respondents*   July  1,  1847]. 
The  Duke  of  Manchester. 

A  sailing  ves.sel,  having  a  licensed  pilot  on  hoard,  got  on  the  Goodwin  Sands, 
but  Tvas  rescued  by  a  steam-tug,  which  after  rendering  her  salvage  services, 
was  employed  to  tow  the  vessel  to  tlie  Downs,  but  in  consequence  of  the  mis- 
conduct of  the  pilot,  and  the  negligence  of  the  master  of  the  steam-tug,  the 
vessel  was  run  ashore  on  the  Sandwich  Flats :  Held,  in  such  circumstances, 
that  the  steam-tug  had  no  claim  for  salvage,  as  the  master  of  the  steam-tug 
was  not  released  from  all  responsibility  respecting  the  direction  of  the  vessel 
towed,  by  reason  of  a  licensecl  pilot  being  on  I)oard,  and  that  it  was  the  joint 
duty  of  the  pilot  and  the  master  of  the  tug  to  do  their  utmost  for  the  safety 
of  the  ship  [6  Moo.  P.C.  100]. 

Held  also,  that  the  master  of  the  steam-tug  could  not  separate  the  towing  of  the 
vessel,  from  his  claim  for  salvage  services  for  getting  her  oft'  the  sands,  as  it 
was  one  transaction  of  salvage  [6  Moo.  P.C.  101]. 

This  was  originally  a  cause  of  salvage  civil  and  maritime,  brought  by  the  Appel- 
lants, the  master  and  owners,  and  crew  of  the  steam-tug  Copeland,  against  the  ship 
Duke  of  Ma?ichester,  her  cargo  and  freight. 

The  circumstances  which  gave  rise  to  the  appeal  were  these:  — 
On  the  13th  of  Decemb..'r,  1845,  the  barque,  Duke  of  Manchester,  belonging  to 
the  Respondents,  outward  bound,  from  London  to  the  West  Indies,  with  a  general 
cargo,  in  charge  of  a  licensed  pilot,  got  upon  the  Goodwin  Sands  midway  between 
the  North  Sand  Head,  and  the  Gull  Ligh(>vessel,  at  forty  minutes  past  3,  p.m.  ;  the 
wind  was  moderate,  the  weather  hazy ;  and  it  was  [91]  then  within  about  an  hour 
of  low  water.  All  proper  precautions  were  immediately  taken  ;  the  larboard  bower 
anchor  was  let  go  ;  the  barque  lay  quiet  as  the  tide  fell,  though  she  had  struck 
heavily  at  first:  she  had  thirteen  feet  water  on  the  starljoard,  and  ten  feet  on  the 
larboard  side.  A  galley  which  came  alongside  was  sent  off  to  Ramsgate  for  a 
steamer,  and  arriving  there  about  8,  the  steam-tug  Copeland.  of  one  hundred  horse 
jiower,  and  eight  men,  which  was  lying  in  Ramsgate  Hole,  with  her  steam  up, 
immediately  put  to  sea,  and  discovered  the  Duke  of  Manchester,  about  half  past  9, 
P.M.  On  getting  near  her,  about  half  an  hour  afterwards,  two  hawsers  and  also 
the  barque's  steam  chain  were  passed  from  the  barque  to  the  steamer,  and  the  steamer 
attempted  to  tow  her  off;  at  first  by  steady  pulling,  and  then  by  jerking  with  the 
full  power  of  her  engines.  Both  the  hawsers  and  also  both  the  chains  parted,  or 
were  carried  away,  and  about  half-past  10,  the  barque  came  off  the  sand.  Upon 
the  barque's  coming  off  the  Goodwin  Sand,  the  pilot  in  charge  of  her  hailed  the 
Copekind  to  "  go  to  the  Downs  and  tow  a-head."  Tlie  Copeland  accordingly  towed 
the  barque  a-head  for  about  an  hour  and  a  half  ;  they  passed  the  Gull  Ligh(>vessel 
about  11  o'clock,  and  the  south  buoy  of  the  Brake  about  twenty  minutes  past  11, 
and  between  12  and  1,  a.m.,  of  the  14th  of  December,  the  barque  was  suddenly  hailed 
from  the  Copeland  to  "  starboard  her  helm  "  {i.e.  to  turn  her  head  in-shore),  which 
she  immediately  did,  and  again  got  hard  aground  on  the  Sandwich  Flats,  when  it 
was  nearly  the  top  of  high  water.  On  the  barque's  thus  grounding  for  the  second 
time,  it  being  nearly  high  water,  and  the  tide  falling,  it  was  found  impossible  to 
move  her;  further  assistance  was  obtained  from  Ramsgate;  the  Copeland  made 
two  abortive  efforts  to  get  her  off  [92]  in  the  course  of  the  14tli  of  December;  part 
of  her  cargo  was  then  discharged  into  small  craft,  and  on  the  15th  of  December, 
she  was  again  got  afloat,  and  it  being  impossible  to  continue  her  voyage  without 
discharge  and  repair,  was  towed  by  the  Copeland  to  the  Downs,  to  Southend  on  the 
16th,  and  to  the  West  India  Docks  on  the  17th. 


*  Present :   Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  and  the  Right  Hon. 
T.  Pemberton  Leigh. 
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The  Act  on  Petition  on  behalf  of  the  Copelcmd,  after  setting  forth  the  above  facts, 
alleged,  that  it  was  with  great  difficulty  and  exertion,  and  with  imminent  risk  of 
life  and  property,  that  the  vessel  was  dragged  ofi"  the  sands,  into  deep  water;  that 
the  pilot  of  the  ship  then  hailed  the  master  of  the  Copetand  to  tow  her  to  the  Downs, 
which  he  did,  by  keeping  as  nearly  as  possible  directly  ahead  of  the  ship,  so  as  to 
have  her  masts  in  one,  according  to  the  invariable  custom  of  steam-tugs,  in  towing 
vessels  in  charge  of  a  pilot:  and  that  the  steam-tug  was  proceeding  to  tow  her  to 
the  Downs ;  but  that  in  consequence  of  the  damaged  condition  of  her  rudder,  the 
Duke  of  Maticli ester  would  not  answer  her  helm,  and  again  took  to  the  ground  on 
the  Sandwich  Flats. 

The  answer  of  the  Respondents,  the  owners  of  the  Duke  of  Manchester  alleged, 
that  the  vessel  was  extricated  from  the  Goodwin  Sands,  not  by  the  exertions  of  the 
Copeland,  but  by  the  influence  of  the  tide ;  that  the  vessel,  whilst  upon  the  sands, 
was  in  no  danger  of  being  lost;  and  that  no  risk,  or  loss  of  life,  or  property,  was 
incurred  by  the  master  or  crew  of  the  Copeland  ;  that  when  she  got  off  the  Goodwin 
Sands,  the  Duke  of  Manchester  had  sustained  no  damage,  and  that  her  consequent 
injuries  were  occasioned  by  the  gross  negligence  and  misconduct  of  the  steamer,  in 
towing  her  out  of  her  proper  course  to  the  Downs,  and  running  her  aground  on 
the  Sandwich  Flats. 

[93]  In  the  surrejoiner,  filed  by  the  Respondents,  it  was  stated,  that  one  William 
Wells,  the  master  of  one  of  the  small  craft  employed,  who  had  remained  on  board  the 
steam-tug  from  the  time  of  going  to  the  assistance  of  the  Duke  of  Manchester,  until 
the  ship  went  aground  the  second  time,  had  informed  the  master  of  the  steam-tug, 
shortly  before  the  ship  ran  on  the  Sandwich  Flats,  that  he  was  steering  too  much  to 
the  westward,  but  that  the  master,  nevertheless,  refused  to  alter  his  course.  Wells 
made  an  affidavit  of  this  fact,  and  it  was  admitted  by  the  Appellants,  in  their 
rebutter,  wherein  they  alleged,  that  such  intimation  could  not  have  justified  the 
master  of  the  Copeland  in  altering  his  course  of  the  ship,  directed  by  the  pilot  in 
charge  of  her;  and  that  the  master  took  every  precaution  that  could  be  required  of 
him:  and  it  further  alleged,  that  an  inquiry  had  been  instituted  by  the  Trinity 
Board,  into  the  conduct  of  the  pilot  in  charge  of  the  Duke  of  Manchester,  on  that 
occasion,  and  that  the  result  of  that  inquiry  was,  that  he  was  dismissed  from  their 
service,  and  forbidden  to  pilot  vessels  in  future. 

The  Judge  of  the  Admiralty  Court  was  assisted  by  two  Elder  Brethren  of  the 
Trinity  House,  who  were  of  opinion,  "  that  the  vessel  going  on  the  Sandwich  Flats 
was  not  occasioned  by  the  state  of  the  weather,  or  the  rudder  being  disabled,  and 
that  the  stranding  might  have  been  prevented,  with  ordinary  care  and  skill;  and 
that  there  was,  on  the  part  of  the  Copeland,  gross  and  culpable  negligence,  and  a 
disregard  of  duty."  The  learned  Judge  of  the  Admiralty  concurred  in  this  opinion, 
and  by  his  Interlocutory  Decree,  bearing  date  the  10th  of  June,  1846,  pronounced 
against  the  Appellants'  claim  for  salvage  with  costs  (reported,  nom.  The  Duke  of 
Manchester,  2  W.  Rob.  Adm.  Rep.  470).  " 

[94]  From  this  sentence,  this  appeal  was  brought  by  the  Appellants,  who  prayed 
that  it  might  be  reversed,  for  the  following  reasons:  — 

First:  Because  it  appeared,  from  the  proofs  in  the  cause,  that  the  services  ren- 
dered by  the  steam-tug  Copeland,  to  the  Duke  of  Manchester,  were  of  a  most  im- 
portant nature;  that  they  were  attended  with  danger  to  the  steam-tug  herself,  and 
to  the  lives  of  those  on  board  her  ;  and  that  they  were  continued  during  a  considerable 
time,  and  were  the  means  of  rescuing  the  Duke  of  Manchester  from  impending  peril, 
if  not  from  total  loss. 

Second:  Because,  it  clearly  appeared,  by  the  evidence,  that  the  subsequent 
grounding  of  the  Duke  of  Manchester  on  the  Sandwich  Flats,  and  any  damage 
consequent  thereon,  was  imputable  entii-ely,  and  was  at  the  time  so  imputed  by  the 
master  of  the  Duke  of  Manchester,  to  the  pilot  on  board  of  her,  wliose  license  to  act 
as  a  pilot  had  since,  after  inquiry,  been  taken  away  by  the  Trinity  Board,  in  con- 
sequence of  his  misconduct  on  the  occas:ion ;  and  that  even  if  the  subsequent 
grounding  of  the  Duke  of  Manchester  had  been  occasioned  by  the  negligence  of  the 
crew  of  the  steam-tug,  it  would  not  deprive  the  Appellants  of  their  right  to  salvage, 
unless  (and  which  could  not  be  pretended)  the  damages  arising  therefrom,  exceeded 
the  benefit  derived  from  their  previous  services. 
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Third :  Because  the  opinion  of  the  most  competent  judge  (the  master  of  the  Duke 
of  Manchester^  as  to  the  Cojjeland  not  having  been  in  fault,  was  apparent,  from  the 
fact  of  his  continuing  her  in  his  employ  after  his  ship  had  been  a  second  time  run 
ashore,  and  from  his  aftei wards  engaging  her  to  tow  the  ship  up,  from  the 
Downs  to  London. 

[95]  The  Respondents,  on  the  other  hand,  relied,  in  support  of  the  Decree  appealed 
from,  upon  the  following  reasons:  — 

First :  Because,  after  the  most  careful  consideration  by  a  most  competent  tribunal, 
of  all  the  facts  in  dispute  (which  were  chiefly  nautical),  the  decision  of  that  tribunal 
had  been,  on  every  point,  distinctly  in  favour  of  Respondents;  and  it  was  humbly 
submitted,  that,  without  new  evidence,  their  Lordships  would  not  reverse  such 
decision. 

Second:  Because,  upon  the  whole  matter,  the  Duke  of  Manchester  was  not  salved, 
but  injured;  and  Respondents,  instead  of  having  derived  any  benefit  from  the 
pretended  services  of  the  Appellants,  had  thereby  suffered  serious  loss  and  damage. 

Third :  Because  the  Copeland  did  not  tow  the  Duke  of  Manchester  off  the  Goodwin 
Sands,  nor  did  she  incur  any  danger  in  attempting  to  do  so. 

Fourth  :  Because  the  Copeland  did,  by  the  grossest  and  most  culpable  negligence 
and  misconduct,  tow  the  Duke  of  Manchester  ashore  on  the  main  land  (on  Sandwich 
Flats),  in  an  easy  and  well-known  channel,  at  nearly  high-water,  in  calm  weather, 
having  shortly  before  seen  the  Gull  Light :  having  been  previously  warned  that  she 
was  going  too  far  to  the  westward  ;  and  after  having  just  Ijefore  hailed  the  Duke  of 
Manchester  to  put  her  helm  to  starboard  (?'.e.,  her  head  inshore). 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  Addams,  for  the  Appellants. — The  stj'and- 
ing  of  the  Duke  of  Manchester,  on  the  Sandwich  Flats,  was  solely  the  fault  of  the 
licensed  pilot,  and  any  damage  occasioned  by  it  is  imputable  [96]  entirely  to  him, 
and  not  to  the  Copeland;  but  even  if  the  subsequent  grounding  of  the  Duke  of 
Manchester  had  been  occasioned  by  the  negligence  of  the  master  and  crew  of  the 
Copeland,  it  would  not  deprive  the  Appellants  of  their  right  to  salvage  for  getting  the 
Duke  of  Manchester  oS  the  Goodwin  Sands,  unless  the  damage  arising  therefrom 
exceeded  the  benefit  derived  from  their  previous  services. — [Lord  Campljell :  It  was 
a  continuous  transaction ;  the  service  was  not  completed  by  getting  the  vessel  off 
the  sands  ;  she  was  to  be  got  to  a  place  of  safety.] — That  was  a  subsequent  transac- 
tion :  the  services  consisted  of  two  sejjarate  transactions,  and  the  two  claims  may  be 
distinguished.  Suppose  the  vessel  was  got  off  the  Goodwin  Sands  l.iy  the  Copeland, 
but  for  whose  aid  she  would  have  been  lost,  and  afterwards,  by  the  gross  negligence 
of  the  Copeland,  she  stranded  on  the  Sandwich  Flats,  and  received  a  very  slight 
injury;  would  that  annihilate  the  claim  for  a  very  meritorious  prior  service?  The 
claim  for  salvage  attached  when  the  vessel  was  rescued  from  the  im- 
minent peril  on  the  sands.  The  damage  sustained  by  grounding  on  the 
Flats  was  very  trifling.  It  is  an  invariable  rule,  that  it  is  the  duty 
of  a  tug-steamer  to  obey  the  directions  of  the  vessel  in  tow,  more  especi- 
ally when  in  charge  of  a  licensed  pilot.  He  is  released  from  all  re- 
sponsibility respecting  the  direction  of  the  vessel;  all  he  has  to  do  is  to  keep  her 
masts  in  a  line  with  his  own.  It  would  be  dangerous  to  allow  a  tug  to  interfere 
with  the  pilot  on  board  the  vessel  towed,  whose  duty  it  is  to  direct  the  course.  See 
what  the  consequence  would  be  if  the  master  of  the  tug  was  to  exercise  his  discretion  : 
lie  would,  in  effect,  depose  the  pilot  from  his  authority.  In  the  case  of  the  Duke  nf 
[97]  Sussex  (1  W.  Rob.  Adm.  Rep.  270),  a  .steam-tug  employed  in  towing  a  vessel 
having  a  licensed  pilot  on  board,  was  held  not  responsible  for  a  damage  occasioned 
by  the  vessel  coming  in  contact  with  another  vessel.  Upon  the  principle  there  laid 
down,  we  contend,  that  the  towed  and  towing  vessels  are  to  be  considered  as  one, 
that  the  licensed  pilot  on  board  the  former  is  to  be  considered  in  charge  of  both,  and 
that  the  responsibility  attaches  solely  tO'  him. — [Lord  Campbell :  Is  there  not  a  dis- 
tinction between  the  case  of  a  tug,  employed  to  tow-  a  vessel,  and  a  tug  which  is  a 
salvor?     This  is  a  claim  for  salvage.] — We  submit  that  the  principle  is  the  same. 

The  Queen's  Advocate  (Sir  John  Dodson),  Mr.  Bethell.  Q.C.,  and  Dr.  Harding,  for 
the  Respondents. — -The  steam-tug  Copeland  is  not  entitled  to  salvage.  We  do  not 
question  the  rule  laid  down  by  the  learned  Judge  in  the  case  of  the  Duke  of  Sussex 
[1  Rob.  W.  270] ;  which  casts  the  rcsponsiliility  of  directing  the  course  of  a  vessel  in 
tow,  upon  the  pilot  on  hoard,  which  is  very  wholesome  and  proper  in  the  case  of 
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towage;  but  in  a  case  of  salvage,  different  duties  are  imposed  upon  a  steamer,  wlien 
Bhe  is  the  salving  vessel.  Tiie  getting  the  vessel  upon  the  Sandwich  Flats  must  have 
arisen  from  the  negligence  or  misconduct  of  some  person;  it  must  be  either  wilful 
or  through  gross  and  culpal)Ie  negligence.  If  it  be  said  that  the  steam-tug  must 
steer  as  the  vessel  was  steered,  that  involves  the  proposition  that  the  vessel  could  be 
steered  freely  without  impediment  ;  now  the  case  of  the  Appellants,  as  raised  by  the- 
pleadings,  is,  that  her  rudder  was  damaged,  [98]  and  that  she  could  not  answer  her 
helm.  If  so,  then  when  she  got  off  the  Goodwin  Sands,  on  whom  lay  the  duty  to  shape 
her  course?  It  must  have  been  on  the  steamer,  which  was  the  salving  vessel,  as  the 
vessel  could  not  answer  her  helm.  Here  is  a  steamer  towing  a  disabled  vessel,  to 
whose  assistance  she  had  come,  along  a  channel  familiar  to  the  steamer,  and  permits 
the  vessel  which  could  not  guide  herself,  to  get  on  shore. — [Lord  Brougham  :  Is  the 
steamer  answerable  for  the  damage?] — When  a  steam-vessel  takes  a  disabled  vessel 
in  tow,  she  is  bound  to  exercise  a  careful  and  watchful  superintendence ;  and  if  the 
disabled  vessel  gets  into  danger  whilst  being  towed,  the  steamer  is  answerable  ;  and  if  a 
salvor,  she  forfeits  her  claim  to  reward.  The  damage  occasioned  by  getting  on  the 
Sandwich  Flats  cancels  the  merit  of  the  prior  service. 

Lord  Campljell  (July  19,  1847). — This  is  an  appeal,  in  a  cause  of  salvage,  by  the 
owners  and  crew  of  the  steam-tug  Cojiehind,  against  the  ship,  the  Duke  of  Manchester, 
her  cargo  and  freight.  The  learned  Judge  of  the  Court  of  Admiralty,  having  been 
assisted  by  two  Elder  Brethren  of  the  Trinity  House,  by  his  Decree  disallowed  the 
claim,  and  condemned  the  claimants  in  costs. 

Their  Lordships  cannot  accede  to  the  first  reason  for  affirming  the  Decree  pro- 
pounded by  the  Respondents,  namely,  that  all  the  facts  having  been  considered 
by  a  competent  tribunal,  its  decision  ought  not  to  be  reversed  without  new  evidence. 
We  are  bound  to  see  whether,  in  our  opinion,  the  Decree  appealed  from,  is  well 
supported  in  point  of  fact,  as  well  as  in  point  of  law. 

[99]  In  the  first  place,  their  Lordships  entirely  approve  of  the  law  as  laid  down 
by  Dr.  Lushington.  The  question  of  law  is,  whether  in  case  of  salvage,  where 
a  tug  is  towing  a  ship  that  is  in  peril,  to  a  place  of  safety,  the  ship  being  under  the 
command  of  a  licensed  pilot,  the  master  of  the  tug  is  released  from  all  responsibility 
respecting  the  direction  of  the  ship,  and  is  merely  to  keep  her  masts  in  a  line  with 
his  own.  The  learned  Judge  below  repudiated  the  doctrine,  that  under  no  circum- 
stances was  it  the  duty  of  the  master  of  the  tug  to  interfere,  and  that  the  pilot  was, 
under  all  circumstances,  the  only  person  to  blame,  and  he  laid  down,  that  the  master 
of  the  tug  watching  the  course  which  the  licensed  pilot  pursues,  if  he  finds  that  this 
course  will  lead  the  vessel  into  danger,  is  l)ound  to  interfere,  and  make  a  com- 
munication to  the  master  of  the  ship,  instead  of  making  himself  instrumental  t«  the 
destruction  of  life  or  property.  Their  Lordships  are  entirely  of  the  same  opinion, 
and  consider  it  the  joint  duty  of  the  licensed  pilot,  and  of  the  master  of  the  tug,  to 
do  their  utmost  for  the  safety  of  the  ship.  Therefore,  however  much  the  licensed 
pilot  may  misconduct  himself,  if  the  master  of  the  tug,  through  gross  negligence, 
omits  to  do  what  was  in  his  power  to  keep  the  ship  in  a  proper  direction,  that  she 
may  reach  a  place  of  safety,  and  thereby  the  ship  is  lost,  or  is  led  into  peril  as  great 
as  that  from  which  she  has  been  rescued,  all  claim  to  salvage  is  forfeited.  This  is  not 
a  claim  for  ordinary  work  or  labour,  but  for  salvage.  The  very  notion  of  saving 
a  ship,  supposes  that  the  salvor,  instead  of  merely  executing  orders,  shall  perform 
some  extraordinary  service,  and  exert  himself  to  the  utmost  for  the  safety  of  life  and 
property. 

In  this  case,  the  Elder  Brethren  of  the  Trinity  [100]  House,  found  "  that  the 
stranding  on  the  Sandwich  Flats  might  have  been  prevented  by  ordinary  care  and 
skill,  and  that  there  was  on  the  part  of  the  Vopelond,  gross  and  culpable  negligence." 
The  damage  occasioned  by  this  stranding  appears  to  have  been  greater  than  that 
occasioned  by  the  stranding  on  the  Goodwin  Sands  ;  and  therefore,  if  the  finding 
was  justified  by  the  evidence,  the  claim  to  salvage  was  properly  disallowed. 

Now,  although  the  pilot  clearly  was  guilty  of  negligence,  and  was  very  properly 
dismissed  from  the  service,  the  master  and  crew  of  the  tug  were  likewise  guilty  of 
gross  negligence,  and  their  conduct  even  raises  a  suspicion  that  they  had  some  ill 
design.  Belonging  to  Ramsgate,  they  must  have  been  familiarly  acquainted  with 
the  ground,  and  the  course  taken  by  the  ship  after  she  was  got  off  the  Goodwin  Sands 
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was  cleai-ly  not  the  course  to  the  Downs,  whither  they  were  told  the  ship  was  to  be 
carried.  But  further,  it  is  expressly  alleged  in  the  pleadings  by  the  Respondents, 
and  not  denied  by  the  Appellants,  that  "  William  Wells,  not  long  before  the  ship 
was  towed  ashore  on  the  Sandwich  Flats,  told  the  master  of  the  Cu-peland  that  he 
was  steering  too  much  to  the  westward,  but  that  the  said  master  refused  to  alter  his 
course."  Indeed,  the  learned  Counsel  for  the  Appellants,  in  their  arguments  at  the 
Bar,  relied  upon  the  doctrine  that  the  ship  being  under  the  care  of  a  licensed  pilot, 
the  master  of  the  tug  had  nothing  whatever  to  do  with  her  direction,  beyond  keeping 
her  masts  always  in  a  line  with  her  own.  Looking  to  the  state  of  the  wind  and 
weather,  there  seenis  not  to  be  the  smallest  doubt  that,  by  a  reasonable  exertion  of 
care  and  skill  on  the  part  of  the  tug,  the  ship  might  easily  have  been  brought  to 
[101]  a  place  of  safety  in  the  Downs,  and  enabled  to  pursue  her  voyage  to  the  West 
Indies,  instead  of  being  again  stranded,  and  obliged  to  be  brought  back  to  port  to  refit. 
There  has,  therefore,  been  no  meritorious  service  in  respect  of  which  salvage  ought 
to  be  decreed. 

An  attempt  was  made  to  separate  the  towing  of  the  ship  from  the  operation  of 
getting  her  off  from  the  Goodwin  Sands  ;  but  their  Lordships  are  of  opinion  that  they 
cannot  be  severed ;  that  there  was  no'  fresh  engagement,  and  that  the  whole  forms 
one  transaction  of  salvage.  When  the  ship  had  been  got  off,  there  was  reason  to 
apprehend  that  her  rudder  had  been  injured,  and  without  forfeiting  right  to  salvage 
the  tug  could  not  then  have  deserted  her.  The  claimants,  in  their  pleadings,  describe 
the  whole  of  their  services  as  of  the  same  character,  and  claim  extraordinary  re- 
muneration for  the  whole,  on  the  principle  of  salvage. 

Their  Lordships  will,  therefore,  advise  Her  Majesty,  that  the  Decree  appealed 
against,  should  be  affirmed  with  ccsts,  to  be  paid  by  the  Appellants. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XYIII.  Salvage;  4.  Misconduct  or  Want  of  Skill; 
XX.  Collision;  10.  Co/npiihori/  Pilotage;  e.  Duties  of  Shipowner,  Master,  and 
Crew.  S.C.  10  Jur.  863  ;  5  N.  and  C.  470  ;  2  Rob.  W.  470  ;  4  N.  of  C.  575.  On  point 
as  to  effect  of  negligence  of  salvors  (6  Moo.  P.C.  100),  followed  in  Tlie  Yan-Yean, 
1883,  8  P.D.  150 ;  and  see  s.  633  of  the  Merchant  Shipping  Act,  1894  (57  and  58 
Vict.  c.  60);  Hammond  v.  Rogers,  1850,  7  Moo.'  P.C.  160.] 


[102]  ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  SAINT  HELENA. 

OUR  SOVEREIGN  LADY  THE  qV^EEn.— Appellant ;  JOZE  ALVES  DIAS,— 
Respondent*  [Feb.  19,  1847,  and  June  22,  1849]. 

The  Aquila. 

By  the  35th  section  of  the  rules  respecting  appeals  from  the  Vice-Admiralty 
Courts  abroad,  made  under  the  authority  of  the  Statute,  2nd  and  3rd  Will. 
IV.,  c.  51,  all  appeals  are  to  be  asserted  within  fifteen  days  after  the  date  of  the 
Decree  appealed  from.  In  March,  1846,  a  Decree  was  pronounced  by  the 
Vice-Admiralty  Court  at  Saint  Helena,  restoring  a  vessel  seized  by  a  British 
cruiser  for  an  alleged  infraction  of  the  Slave  Trade  Act  [5  Geo.  IV.  c.  113], 
and  referring  the  amount  of  costs  and  damages  to  the  Registrar.  No  appeal 
was  asserted  by  the  seizor's  Proctor,  who  attended  before  the  Registrar  under 
the  Decree.  In  the  month  of  December  of  that  year,  a  petition  of  appeal  was 
brought  in  by  the  Queen's  Proctor,  on  behalf  of  the  seizor,  which  the  Registrar 
(in  consequence  of  the  appeal  not  having  been  asserted  within  fifteen  days) 
refused  to  receive.  On  an  application  made  ex  parte,  supported  l)y  affidavits 
stating  that  it  was  the  seizor's  Proctor's  ignorance  of  the  rule  for  asserting 
the  appeal,  which  alone  prevented  him  from  appealing,  leave  was  given  to 
appeal,  subject  to  a  counter-petition  being  presented  by  the  Respondent  to 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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dismiss  flie  appeal  [6  Moo.  P.C.    KlTJ.      V\mu  an  Act  on  Protest  against  the 
right  of  appeal  liy  the  Itespoiident :  — 
Held  by  the  Judicial  Conunittee  that  there  was  no  sufficient  ground  to  enalile 
them  to  allow  the  appeal. 

This  was  originally  a  cause  instituted  in  the  Vice-Admiralty  Court  of  Saint 
Helena,  by  Henry  Layton,  Esquire,  Commander  of  Her  Majesty's  sloop  Cyynet, 
against  the  schooner  AquUa,  seized  by  the  sloop,  as  having  been  at  the  time  of  the 
seizure  thereof  equipped  for,  or  engaged  in,  the  slave-trade,  or  employed  in  the 
illegal  traffic  of  negroes  and  others  for  the  purpose  of  consigning  them  to  slavery, 
and  as  such,  by  virtue  of  the  Statute,  lial>le  to  forfeiture  and  condemnation.  [103] 
All  due  and  legal  proceedings  were  liad  in  the  Vice-Admiralty  Court  at  Saint 
Helena,  and  on  the  19th  of  March,  1846,  tlie  Judge  and  Commissory  of  that  Court, 
by  his  Interlocutory  Decree,  pronounced,  that  the  Proctor  on  behalf  of  the  seizor, 
has  failed  in  proof  of  the  contents  of  the  libel  given  in  and  admitted,  and  decreed  the 
schooner  to  be  restored  to  the  claimant  for  the  use  of  the  owners  and  proprietors 
thereof,  and  condemned  the  seizor  in  costs  and  damages. 

No  appeal  from  this  Decree  was  asserted  or  interposed,  in  the  Vice-Admiralty 
Court  of  Saint  Helena.  The  amount  of  costs  and  damages  having  been  referred 
to  the  Registrar  and  Merchants  to  report  thereon,  and  the  Registrar  and  Merchants 
held  meetings  upon  the  subject,  when  the  Proctor  for  the  seizor  was  heard  in  objec- 
tion to  the  amount  claimed  on  account  of  such  costs  and  damages.  On  the  oth  of 
June,  1846,  the  Registrar  and  Merchants  made  their  report,  wherein  they  reduced 
the  amount  originally  claimed,  from  the  sum  of  £8,799.  I7s.  lid.  to  the  sum  of 
£2,.318.  15s.  Od.     This  report  was  confirmed  on  the  2nd  of  July,  1846. 

On  the  4th  of  December,  1846,  Her  Majesty's  Procurator-General,  under  the 
direction  of  the  Lords  of  the  Treasury,  presented  his  Petition  of  Appeal  on  behalf 
of  Her  Majesty,  from  the  above  decree  of  the  Judge  of  the  Vice-Admiralty  Court 
of  Saint  Helena  ;  but  in  consequence  of  the  Appeal  not  having  been  asserted  within 
fifteen  days,  and  an  entry  made  of  that  fact  in  the  Court  of  the  Vice-Admiralty 
a(  Saint  Helena,  as  required  by  the  35th  section  of  the  Regulations  made  pursuant 
to  the  Statute  2  and  .3  Will,  IV,,  c,  51,  for  the  Vice-Admiralty  Courts  abroad,  the 
Registrar  declined  to  receive  the  appeal,  when  the  Queen's  Proctor  prayed  that  his 
Petition  and  Appeal  might  be  referred  to  the  Judicial  Committee  of  the  Privy 
Council. 

[104]  The  Queen's  Advocate  (Sir  Jolm  Dodson)  now  moved  (Dee.  15,  1846  *)  on 
behalf  of  the  Crown,  that  the  appeal  might  be  received  :  he  referred  to  the  35th 
section  of  the  Regidations  for  Vice-Admiralty  Courts  abroad,  and  the  Act  to  Amend 
and  Consolidate  the  Laws  relating  tO'  the  Abolition  of  the  Slave  Trade,  5th  Geo, 
IV,,  c,  113,  which,  by  section  29,  fixes  no  limit  for  the  time  of  appeal,  if  the  inhibi- 
tion is  decreed  within  twelve  months  from  the  date  of  the  Decree.  The  vessel 
having  been  seized  under  the  Sth  and  yth  Vict.,  c.  122,  he  contended  brought  the 
case  within  the  provision  of  the  former  Statute. 

Lord  Brougham: — The  Regulation  referred  to  is  made,  among  others,  under 
the  authority  of  an  Act  of  Parliament,  the  2nd  and  3rd  Will,  IV,,  c,  51,  and  is 
similar  to  the  Rules  in  the  Court  of  Chancery  under  various  Statutes :  they  would 
be  of  no  value  if  they  are  to  be  dispensed  with  on  any  cause.  No  merits  are  shown  ; 
but  the  matter  may  stand  over  to  enable  the  Crown,  if  tliere  are  merits,  to  bring  them 
properly  before  us. 

In  pursuance  of  the  leave  thus  given,  the  Queen's  Proctor  filed  two  affidavits ; 
the  fir.st  by  Lewis  Gideon,  of  the  island  of  Saint  Helena,  stating  that  he  was  one 
of  the  partners  in  the  house  of  trade  carrying  on  business  under  the  firm  of 
Gideon  and  Son,  of  Saint  Helena,  merchants,  and  that  to  the  best  of  his  recollection 
and  belief,  in  the  month  of  November,  1845,  instructions  were  received  by  his, 
Deponent's  son,  Henry  Hamer  Gideon,  from  Henry  Lavton,  the  Commander  of 
Her  Majesty's  sloop  Cyijnet,  to  take  the  necessary  pro-[105]eeedings  for  obtaining 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon,  Dr.  Lushington, 
and  the  Right  Hon.  T,  Pemberton  Leigh, 
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a  sentence  of  condemnation  against  tlie  Brazilian  schooner  called  the  Aquila, 
whereof  Joze  Alves  Dias  was  master,  which  had  been  captured  by  Layton,  as  liable 
to  forfeiture,  for  having  been  equipped  for,  or  engaged  in,  the  slave-trade,  or  em- 
ployed in  the  illegal  transport  of  negroes  or  others,  for  the  purpose  of  consigning 
them  to  slavery.  That  about  three  years  ago,  as  near  as  he  could  recollect,  the 
Deponent's  son  and  partner  were  admitted  a  Proctor  of  the  Vice-Admiralty  Court 
at  Saint  Helena  without  having  been  articled  to  any  Proctor  or  Solicitor,  or  with- 
out having  had  any  legal  education,  and  had  since  carried  on  his  proctorial  business 
on  his  own  account,  and  totally  independent  of  the  Deponent,  and  in  which,  the 
Deponent  had  no  interest  whatever.  That  his  son  conunenced  proceedings  in  the 
Vice-Admiralty  Court  at  Saint  Helena,  against  the  Brazilian  schooner,  for  the 
purpose  aforesaid;  and  on  the  19th  of  March,  1846,  the  cause  came  on  for  hearing 
before  his  Honour,  the  Judge  of  the  Court,  when  he,  by  Interlocutory  Decree, 
admitted  the  claim  of  Joze  Alves  Dias,  and  pronounced  that  this  Deponent's  sou 
had  failed  in  proof  of  the  libel  and  exliiljits  given  in  and  admitted  in  the  cause, 
and  decreed  the  schooner  and  her  cargo  to  be  restored  to  the  claimant,  and  con- 
demned the  seizor,  iii  costs  and  damages.  That  there  are  only  five  Proctors  practis- 
ing in  the  Vice-Admiralty  Court,  three  of  whom  were  merchants  ;  one  a  military 
officer  in  the  East  India  Company's  service ;  and  the  other  an  assistant  in  a  mercantile 
house ;  and  that  none  of  the  five  persons,  to  the  best  of  Deponent's  knowledge  or 
belief,  ever  had  any  legal  education ;  and  he  was  confident  his  son  would  have 
entered  an  appeal  from  the  Decree,  had  he  known  it  was  necessary  to  have  given 
a  formal  notice  thereof  [106]  within  fifteen  days  from  the  date  of  the  Decree,  and 
that  he  acted  entirely  from  ignorance  of  the  law  in  not  doing  so,  there  never 
having  been,  so  far  as  this  Deponent  knows  or  believes,  any  precedent  of  an  appeal 
from  that  Court.  That  the  Judge  of  the  Court  is  the  only  la-nyer  on  the  Island  ;  and 
consequently  there  was  no  legal  person  with  whom  his  son  could  advise  on  the 
subject.  That  from  the  conversations  which  passed  between  the  Deponent  and  his 
son,  they  both  felt  satisfied  the  schooner  would  have  been  condemned,  and  conse- 
quently were  much  surprised  when  the  Decree  was  pronounced  In'  the  Judge  aforesaid. 
That  his  son  attended  the  meetings  of  the  Registrar  and  Merchants  for  the  purpose 
of  ascertaining  the  amount  of  such  damages,  as  the  Deponent's  son  acted  under 
the  impression  that  no  appeal  could  be  prosecuted,  unless  the  damages  and  costs 
were  ascertained  to  exceed  a  given  sum;  because  it  is  provided  in  the  Order  in 
Council  for  establishing  the  due  administration  of  justice  on  the  Island,  that  no 
appeal  should  be  allowed,  except  where  the  sentence  pronounced  for  or  in  respect 
of  any  sum  or  matter  at  issue  above  the  amount  of  £500.  But  the  Deponent  has, 
since  his  arrival  in  this  country  in  the  month  of  November  last,  been  informed  that 
such  Order  in  Council  does  not  apply  to  the  A^ice-Admiralty  Court,  but  only  to  the 
Supreme  Court. 

The  second  affidavit  was  made  by  Henry  Layton,  the  Commander  of  the  sloop 
"  Cygnet:  "  and,  after  stating  the  circumstances  of  the  capture,  and  the  proceedings 
taken  against  the  vessel,  he  further  .stated,  that  during  the  whole  time  the  pro- 
ceedings were  being  carried  on,  he  was  cruizing  off  Benguela  for  the  suppression 
of  the  slave-trade,  and  conse-[107]-quently  had  no  opportunity  of  communicating 
with  Hall,  the  prize-officer,  and  Gideon,  his  Proctor;  and  being  fully  assured  in 
his  own  mind  that  the  vessel  would  be  condemned,  his  orders  to  Hall  were  to  return 
to  the  "  Cygnet,"  with  the  least  possible  delay,  the  Deponent  having  only  one 
officer  left  on  board  to  do  the  duties  of  his  ship.  And  he  said,  that  if  he  had  been 
at  Saint  Helena  when  the  Judge  of  the  Vice-Admiralty  Court  restored  the  vessel, 
and  condemned  the  seizor  in  costs  and  damages,  he  would  undoubtedly  have 
appealed  to  the  Judicial  Conunittee  of  Her  Majesty's  Most  Honourable  Privy  Council, 
and  he  thought  that  liis  Proctor  ought  t«  liave  preserved  the  right  to  appeal  until 
his  directions  could  have  been  taken  on  the  subject. 

The  Queen's  Advocate  [Sir  John  Dodson],  moved  (Feb.  19,  1847  *)  for  leave  to 
prosecute  the  appeal  upon  tlic  above  affidavits. 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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Lord  Hi-ouj^haiii  : — If  the  Act  of  Parliament,  authorizes  rules  to  bo  made, 
those  rules  are  jjai't  of  the  Act.  There  is  no  limitation  as  to  the  time  to  appeal, 
under  the  Act,  2iid  and  3rd  Will.  IV.,  c.  51  ;  hut  by  the  rules  made  under  its  authority, 
an  appeal  must  be  asserted  within  fifteen  days  from  the  sentence.  Under  the 
circumstances,  leave  will  be  given  to  lodge  this  appeal,  l)ut  the  other  side  may  present 
a  counter-petition  to  rescind  the  leave  thus  given.  The  leave  to  appeal  is,  therefore, 
subject  to  the  right  of  the  Respondents  to  present  a  petition  to  dismiss. 

[108]  In  consequence  of  the  leave  thus  given.  Her  Majesty's  Proctor  brought 
in  and  filed  his  Petition  and  Appeal,  and  obtained  the  usual  inhibition. 

The  appeal  was  in  the  ordinary  form,  and  was  supported  by  the  affidavits 
above  mentioned. 

To  this  appeal  the  Respondents'  Proctor  objected,  and  brougiit  in  iin  Act  on 
Protest,  wherein  he  alleged,  that  by  the  rules  and  regulations  touching  the  practice 
to  be  observed  in  suits  and  proceedings  in  the  several  Courts  of  Vice-Admiralty 
established  in  Her  Majesty's  possessions  abroad,  it  was,  among  other  things,  ordered, 
that  all  appeals  from  Decrees  of  Vice-Admiralty  Courts  be  asserted  within  fifteen 
days  after  the  date  of  the  Decree,  in  manner  as  therein  ordered,  and  that 
the  party  so  appealing  shall  give  bail,  within  fifteen  days  from  the  asser- 
tion of  the  appeal,  in  the  sum  of  one  hundred  pounds  sterling,  to 
answer  the  costs  of  such  appeal,  after  which  only,  by  the  rules  and  regulations, 
the  Judge  and  Registrar  can  be  duly  served  with  an  inhibition  from  the  superior 
(the  Appeal)  Court,  and  a  monition  for  the  transmission  of  the  process.  And  he 
e-iipressly  alleged,  that  in  the  present  instance,  the  rules  and  regulations  aforesaid 
had  not  been  complied  with,  nor  had  any  or  either  of  them ;  on  the  contrary, 
that  the  schooner  Aqiiila  and  her  cargo  having  been  decreed  to  be  restored  to 
their  owners,  and  the  seizor  condemned  in  costs  and  damages,  on  the  19th  day  of 
March,  1846,  the  only  pretended  appeal  from  such  Sentence  or  Decree  was  that 
of  the  4th  of  December  in  tliat  year:  on  that  day,  Her  Majesty's  Proctor  had  lodged 
a  Petition  of  Appeal  on -behalf  of  Her  Majesty  and  the  captor,  in  the  registry  of  the 
High  Court  of  Admiralty  and  Appeals,  and  in  virtue  of  which  pretended  appeal 
had  in  [109]  fact  issued,  and  been  served,  the  inhibition  and  citation,  to  which  latter 
his  Proctor  had  appeared  for  his  party  under  protest.  And  he  further  alleged, 
that  after  the  Sentence  or  Decree,  for  the  restitution  of  the  schooner  and  her 
cargo  to  their  owners,  with  costs  and  damages  against  the  seizor,  (being  the  sentence 
appealed  from,)  the  amount  of  such  costs  and  damages  was  referred,  at  the  instance 
of  the  Proctor  of  the  seizor,  to  the  Registrar  and  Merchants,  who  after  repeated 
meetings  on  such  reference,  whereat  the  Proctor  of  the  seizor  attended  and  was  heard 
in  objection  to  the  amount  claimed  on  account  of  such  costs  and  damages,  made, 
on  the  5th  of  June,  1846,  a  report,  wherein  they  reduced  such  amount  from  the  sum 
of  £8799.  17s.  lid.,  the  original  claim  made  in  respect  thereof,  to  the  sum  of 
£2.318.  15s.,  w4iich  sum  only  they  considered  should  be  allowed,  instead  of  that 
claimed  ;  and  which  Report  was  afterwards,  on  the  2nd  of  July,  1846,  confirmed 
by  the  Court,  witliout  objection  on  the  part  of  tlie  Proctor  for  the  seizor.  Wherefore 
he  prayed  the  Judicial  Conmiittee  to  pronounce  for  the  protest  in  this  case,  and  relax 
the  inhibition  issued  and  served  in  virtue  of  the  appeal  as  aforesaid,  and  that  other- 
wise right  and  justice  in  the  pi-emises  might  be  done  to  him. 

To  this  Protest,  Her  Majesty's  Procurator-General  replied,  and  after  admitting 
the  facts  as  stated  in  the  Protest,  alleged,  that  although  under  the  circumstances 
thereinbefore  stated,  it  was  the  duty  of  the  Proctor  engaged,  by  and  on  behalf  of 
Our  Sovereign  Lady  the  Queen,  to  have  inunediately  asserted  an  appeal  from  the 
Decree,  yet  by  way  of  explanation  of  his  having  omitted  so  to  do,  he  stated  and 
submitted  the  cir-[110]-cumstances  deposed  to,  and  detailed  in  the  affidavits,  setting 
forth  in  detail  tlie  facts  constituting  the  merits  of  the  case,  that  there  were  only 
five  Proctors  practising  in  such  Vice-Admiralty  Court,  two  of  whom  were  merchants  ; 
one  a  pensioned  military  officer  of  the  East  India  Company's  Service;  one  a 
pensioned  market-master  of  the  East  India  Company's  late  establishment  at  the 
Island  of  Saint  Helena;  and  tiie  other  an  assistant  in  a  mercantile  house;  and 
that  none  of  the  five  Proctors  had  any  legal  education,  and  that  there  has  not  been 
any  precedent  of  an  appeal  from  that  Court.  That  the  Judge  of  tlie  Court  is  the 
only  lawyer  on  the  Island ;  and  there  was  no  person  conversant  with  the  law  and 
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mode  of  proceeding  with  -n-hom  tlip  aforesaid  Proctor  could  advise  on  the  subject 
of  an  appeal ;  and  that  he  acted  through  ignorance  in  not  doing  so.  Wherefore,  he 
prayed  their  Lordships  to  overrule  the  protest  of  the  Respondent,  and  to  assign  him 
to  appear  absolutely. 

To  this  reply  such  parts  as  sought  to  put  in  issue  the  merits  of  the  case,  the  Re- 
spondent's Proctor  objected  to,  and  on  the  4th  of  July,  1848,*  such  objection  was 
argued  before  their  Lordships,  when  the  reply  was  directed  to  be  reformed  by  strik- 
ing out  the  part  objected  to. 

To  the  reply  thus  reformed  the  Respondent  rejoined,  and  alleged,  that  of  the 
five  Proctors,  or  persons  acting  as  Proctors,  in  the  Vice-Admiralty  Court  at  Saint 
Helena,  at  the  time  of  the  sentence  being  given,  in  the  case  of  the  schooner 
Aquila,  in  that  Court,  one  then  was,  and  had  been  for  many  years  before,  the  coroner 
of  that  Island;  two  others  then  were,  and  had  been  for  [111]  some  time  Isefore, 
practising  as  attorneys  in  the  Supreme  Court  of  the  Island  ;  and  a  fourth,  the 
Proctor  of  Layton,  then  was,  and  had  been  for  many  years  before,  an  assistant  to, 
and  partly  conductor  of,  the  business  of  the  sole  or  only  notary  pulilic  in  the  Island. 
And  he  further  alleged,  that  the  rules  and  regulations  touching  and  concerning  the 
practice  to  be  observed  in  suits  and  proceedings,  in  the  several  Courts  of  Vice- 
Admiralty  established  in  Her  Majesty's  possessions  abroad,  and  in  appeals  therefrom, 
were  and" must  be  well  known  to  all  the  Proctors,  or  persons  practising  as  Proctors, 
in  the  Vice-Admiralty  Court  at  Saint  Helena,  inasmuch  as  a  printed  copy  thereof, 
accessible  to,  and  constantly  referred  to  by,  all  such  Proctors,  or  persons  acting 
as  Proctors,  in  the  said  Court,  is  always  kept  in  the  registry  of  such  Court;  another 
printed  copy  thereof  (belonging  to  the  Judge  of  the  Court)  being  also  usually  kept 
in  the  said  Court,  or  in  the  Judge's  chamber  adjoining  thereto  ;  and  whose  clerk 
is  ready  to  lend,  and,  on  their  application,  frequently  did  lend,  such  copy  to  such 
or  any  of  such  Proctors  of  the  Court,  or  persons  acting  as  such,  as  chose  to  apply 
for  the  same.  And  he  moreover  alleged,  that  the  suit  in  the  Vice-Admiralty  Court 
at  Saint  Helena,  touching  or  concerning  the  schooner  Aquila,  was  conducted  (in 
common  with  all  suits  in  that  Court)  in  conformity  to  the  rules  and  regulations  ; 
and  that  the  Judge  of  the  Court,  in  the  course  of  giving  sentence  in  the  suit,  or  at 
the  conclusion  thereof,  intimated  to,  or  reminded  the  Proctor  of,  Layton,  that  if 
dissatisfied  with  such  sentence,  it  was  open  to  him  to  appeal  therefrom,  within  the 
time  prescribed  by  the  regulations,  and  wliich  the  Proctor  of  the  said  Henry  Layton, 
at  one  time,  said  that  it  was  [112]  his  intention  to  do.  And  he  lastly  alleged, 
that  on  the  19th  day  of  August,  1846,  Layton,  being  then  at  Saint  Helena,  himself 
ordered  his  Proctor  to  pay,  and  who,  accordingly,  paid  to  the  Proctor  of  the  master 
and  claimant,  in  the  Court  of  Vice-Admiralty  at  Saint  Helena,  of  the  schooner 
Aquila,  a  certain  supplementary  bill  of  costs  of  his,  incurred  in  the  cause  relative 
thereto,  then  lately  depending  in  the  Court. 

The  facts  thus  alleged  were  verified  by  affidavit. 

The  various  proofs  alluded  to  have  been  brought  in,  the  cause  came  on  to  be 
heard  before  the  Judicial  Committee,  on  the  protest  against  the  appeal. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  the  Attorney-General  (Sir  John 
Jervis),  for  the  Crown,  submitted  that  from  the  circumstances  disclosed  in  the 
affidavits  there  had  been  no  neglect  in  prosecuting  the  appeal. 

Dr.  Addams,  in  support  of  the  protest. — The  rules  and  regulations  touching 
the  practice  of  appeals,  to  be  observed  in  suits  and  proceedings  in  the  Vice-Admiralty 
Courts  established  in  Her  Majesty's  possessions  abroad,  have  not  been  complied 
with  in  this  appeal. — [Lord  Langdale :  Have  these  rules  any  more  force  than  as 
rules  of  Court?  If  there  had  been  a  right  of  appeal  from  the  Interlocutory 
Decree,  it  is  perempted  by  the  reference  to  the  Registrar  and  Merchants  to  take 
accounts.] — Yes,  that  would  be  a  desertion  of  the  appeal,  and  the  right  of  appeal 
would  be  wholly  perempted  by  the  acts  done  by  the  seizor  in  furtherance  of  the 
Interlocutory  Decree  or  sentence.  The  fact  of  the  Crown  being  interested  can 
[113]  make  no  difference.  In  Laing  v.  Ingham  (3  Moore's  P.C.  Cases,  26),  this  Court 
held,  that  the  Crown  was  perempted  from  appealing,  as  an  appeal  had   not  been 

*  Present :  Lord  Langdale,  Lord  Campbell,  Sir  Herbert  Jenner  Fust,  and  the 
Right  Hon.  T.  Pemberton  Leigh. 
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interposed  within  the  time  required  by  the  Mauritius  Charter  of  Justice,  and  that 
the  Crown  had  no  greater  right  than  a  subject,  in  such  circumstances,  to  be  let  iu  to 
appeah 

The  Right  Hon.  Dr.  Lushington. — The  facts  of  this  case  lie  in  a  small  compass. 
A  Brazilian  vessel  was  captured  on  the  11th  of  November,  1845,  by  one  of  Her 
Majesty's  sloops,  the  Cygnet,  as  liable  to  forfeiture,  for  having  been  equipped  for, 
and  engaged  in,  tlie  slave-trade.  The  vessel  was  proceeded  against  in  the  Vice- 
Admiralty  Court  of  Saint  Helena,  to  which  port,  as  the  nearest,  she  had  been  taken. 
On  the  19th  of  March,  184C,  the  .Judge  and  Commissary  of  that  Court,  having  heard 
the  proofs,  and  the  Proctors  on  both  sides,  admitted  t.he  claim  of  the  master  for  the 
vessel  and  cargo,  and  decreed  the  same  to  be  restored  to  the  claimant,  and  con- 
demned the  seizor  in  costs  and  damages,  and  the  usual  reference  was  directed  to  the 
Registrar  and  Merchants  to  ascertain  and  report  the  amount  ot  such  costs  and 
damages.  Various  meetings  were  held  before  the  Registrar  and  Merchants  for  this 
purpose,  at  which  the  Proctor  for  the  seizor  attended  and  took  an  active  part,  and 
succeeded  in  reducing  the  amount  originally  claimed  from  £8799  I7s.  lid.,  to 
£2318  15s.,  being  one  third  of  the  original  claim,  which  reduced  sum  was  reported 
to  be  due  from  the  seizor,  and  that  report  was  duly  confirmed  on  the  2nd  of  ,luly, 

1846.  Now  from  the  Decree  pronounced  on  the  19th  of  March,  1846,  up  to  [114] 
the  4th  of  December,  1846,  no  appeal  was  interposed  or  asserted,  and  the  fifteen 
days  limited  by  the  thirty-fifth  of  the  Rules  establi.shed  under  the  2nd  and  3rd  Will. 
IV.,  c.  51,  for  regulating  the  practice  of  Vice-Admiralty  Courts  for  interposing  an 
appeal,  have  expired  long  since,  even  if  the  right  had  not  been,  altogther  waived, 
by  the  seizor's  conduct  in  attending  and  taking  the  active  part  he  appears  to  have 
done,  in  the  reference  to  the  Registrar  and  Merchant,s.  In  these  circumstances  the 
case  stood,  when,  in  December,  1846,  Her  Majesty's  Proctor  presents  a  petition  for 
leave  to  appeal.  That  petition  having  been  referred  to  this  Committee,  and  a 
motion  made  by  tlie  Queen's  Advocate  to  admit  the  appeal,  their  Lordships  directed 
the  matter  to  stand  over,  w'ith  liberty  to  the  Queen's  Proctor  to  verify  the  facts  stated 
in  his  petition,  and  show  merits,  if  there  were  any,  for  being  let  in  to  appeal.  Two 
affidavits  having  been  filed,  this  Court  was  again  moved  on  the  19th  of  February, 

1847,  when  leave  was  given  to  the  seizor's  Proctor  to  bring  in  his  appeal,  subject 
to  the  same  being  dismissed  on  a  counter-petition  being  presented  by  the  Respondent. 
The  appeal  having  been  brought  in  pursuant  to  this  leave,  nO'  counter-petition  to 
dismiss,  was  presented  ;  but  the  Proctor,  on  behalf  of  the  master  of  vessel  and  cargo, 
brought  in  an  Act  on  Protest  against  the  admission  of  the  apjDeal,  stating  circum- 
stances why  he  should  not  be  compelled  to  appear,  and  alleging,  that  the  appeal  was 
not  duly  prosecuted  according  to  the  Rules  of  the  Vice-Admiralt}'  Court  within 
fifteen  days,  and  that  any  riglit  which  the  Appellant  miglit  have  had,  was  effectually 
perempted  by  the  course  adopted  by  the  Appellant  in  submitting  to,  attending  and 
taking  an  active  part  upon  the  reference  made  to  the  Registrar  and  Mer-[115]- 
chants.  ■  Now  with  the  merits  of  the  case,  their  Lordships  iu  this  stage  of  the  pro- 
ceedings have  nothing  whatever  to  do  ;  it  is  admitted  on  all  hands  that  this  is  an 
application  to  the  indulgence  of  the  Court,  and  the  question  their  Lordships  have  to 
decide  is,  whether  they  have  the  power  to  dispense  with  the  rule  limiting  the  period 
for  appealing  to  fifteen  days,  and  if  so,  whether  there  is  such  a  case  shown,  as  entitles 
the  Crown  to  this  indulgence.  The  ground  insisted  on,  is,  the  ignorance  of  the 
Proctor  for  the  seizor  in  Saint  Helena  ;  but  their  Lordships  remark,  that  all  the 
proceedings  taken  by  him  are  strictly  regular,  and  according  to  the  rules  of  practice 
in  all  Vice-Admiralty  Courts,  and  they  cannot  think  that  upon  the  single  point, 
namely,  the  right  of  appeal,  he  was  alone  ignorant.  It  is  in  evidence  that  the  Book  of 
the  Rules  and  Regulations  nuide  under  the  Act,  is  in  the  Court  at  Saint  Helena,  and 
was  accessible  to  the  seizor's  Proctor,  and  surely  if  he  could  conduct  the  case  as  he 
lias  done  there,  with  strict  regularity  in  the  proceedings,  even  if  he  did  not  know 
that  he  was  at  liberty  to  appeal,  he  ought  to  have  ascertained  the  fact  by  referring 
to  the  Rules  and  Regulations;  instead  of  which,  he  not  only  neglects  to  assert  an 
appeal  in  due  time,  but  actually  assents  to  the  Decree,  and  acts  under  it,  by 
attending  and  taking  part  before  the  Registrar.  Under  such  circumstances,  their 
L(jrdships  think  there  is  no  case  which  entitles  the  seizor  or  the  Crown  to  any  special 
indulgence,  and  without  giving  any  opinion  upon  the  merits,  their  Lordships  are 
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of  opinion  that  no  sufficient  grounds  have  been  stated  to  enable  them  to  allow  the 
appeal,  and  they,  therefore,  pronounce  for  the  Protest,  and  dismiss  the  Respondent 
from  all  further  process. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  .'5  Leave  to  Appeal.  On 
point  (i.)  as  to  leave  to  appeal  (6  Moo.  P.C.  107),  cf.  Ci-emidi.  v.  Parker;  the 
Aspasia,  1856-57,  11  Moo.  P.C.  79 ;  (ii.)  as  to  peremption  of  appeal  by  act  under 
decree,  see  Loughn<!n  v.  Ilaji  Joosuh  BhuIhuUmi,  1851,  7  Moo.  P.C.  373.  See  also 
0.  in  C.  of  Dec.  11,  1865  (Stat.  R.  and  0.  Rev.  iv.,  403)  as  to  appeals  in  mari- 
time causes;  Colonial  Courts  of  Adniiralty  Act,  1890  (53  and  54  Vict.,  c.  27); 
rules  as  to  such  Courts,  Aug.  23,  1883  (Stat.  R.  and  0.  Rev.  i.,  p.  631);  and  list 
of  Courts  (up  to  Deo.  31,  1899),  as  to  which  they  have  Ijeen  superseded  by  rules 
made  by  the  rule-making  authorities  of  such  Courts  and  confirmed  by  0.  in  C. 
under  s.  7  of  the  Colonial  Courts  of  Admiraltv  Act,  1890,  in  Pulling's  Index  to 
the  Stat.  R.  and  0.,  3rd  edition  (1899),  p.  106.  The  Slave  Trade  Act,  1824 
(5  Geo.  IV.,  c.  113),  s.  29,  was  repealed  by  the  Slave  Trade  Consolidation  Act, 
1873  (36  and  37  Vict.,  c.  88)  s.  30.] 


[116]        ON  APPEAL  FROM  THE  PROVINCIAL  COURT  OF  APPEALS 
FOR   THE   PROVINCE   OF   LOWER   CANADA. 

JAMES    LOGAN    and    HART    LOGAl:i,— Appellants;    HENRY    LE    MESURIER, 
HAVILAND  LE  MESURIER,  ROUTH,  and  WILLIAM  HENRY  TILSTONE,— 

Eespondents  *  [Dec.  6  and  7,  1847]. 

Messrs.  H.  L.  and  Co.,  of  Montreal,  entered  into  a  written  contract  with  Messrs. 
L.  and  Co.,  for  the  sale  of  a  quantity  of  red  pine  timber,  then  lying  above  the 
Rapids,  Ottawa  River,  stated  to  consist  of  1391  pieces,  measuring  50,000  feet, 
more  or  less,  to  be  deliverable  at  a  certain  boom  at  Quebec,  on  or  before  the 
15th  of  June,  then  ne.^t,  and  to  be  paid  for  by  the  purchasers'  promissory  notes 
of  ninety  days  from  tliat  date,  at  the  rate  of  9-id.  per  foot,  measured  off :  if 
the  quantity  turned  out  more  than  above  .stated,  the  surplus  was  to  be  paid 
for  by  the  purchasers  at  9^d.  per  foot,  on  delivery;  and  if  it  fell  short,  the 
difference  was  to  be  refunded  by  the  sellers.  The  price  of  the  50,000  feet  at 
the  agreed  rate,  was  paid  by  Messrs.  L.  and  Co.,  according  to  the  terms  of 
the  contract.  The  timber  was  not  delivered  on  the  day  prescribed  in  the 
contract  of  sale,  and  when  it  arrived  at  Quebec,  and  before  it  was  measured 
and  delivered,  the  raft  was  broken  up  by  a  storm,  whereby  the  greater  part 
of  the  timber  was  dispersed  and  lost.  Messrs.  L.  and  Co.,  after  the  .storm, 
collected  such  of  the  timljer  as  could  \x.  saved,  paid  salvage  for  it,  and  applied 
the  timber  saved  to  their  own  use.  In  an  action  brought  by  Messrs.  L.  and 
Co.  against  Messrs.  H.  L.  and  Co.,  t-o  recover  the  amount  paid  on  their  pro- 
missory notes,  and  for  a  breach  of  the  contract,  and  for  the  difference  between 
the  contract  price  of  9M.  per  foot  and  lO^d.  per  foot,  the  market  price  when 
the  timber  was  to  have  Ijeen  delivered:  — 

Held  by  the  Judicial  Committee,  affirming  the  judgment  of  the  Court  of  Appeals 
in  Lower  Canada, — 

I.  That  the  action  was  maintainable. 

II.  That,  by  the  terms  of  the  contract,  until  the  measurement  and  delivery  of 
the  timber  was  made,  the  sale  was  not  complete ;  and  that  the  transfer  of 
the  property  was  postponed  until  the  measurement  at  the  delivery ;  and  that 
the  risk  remained  with  the  sellers. 

III.  That  the  taking  pos.session  of  a  part  of  the  timber  by  Messrs.  L.  and  Co., 

*  Present :  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Riglit  Hon.  T.  Pembcrton  Leigh. 
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after  tho  day  mentioned  for  the  delivery  thereof,  in  the  contract,  and  not 
at  the  phiee,  could  not  be  considered  as  an  acceptance  of  tlie  whole;  nor  c-ould 
it  he  considered  as  an  admission,  that  the  property  in  the  timber  passed  to 
them  l)efore  the  storm  wliich  broke  up  tiie  raft. 
The  old  French  law  in  force  in  Lower  Canada,  grounded  on  the  civil  law,  is  in 
substance  the  same  as  the  law  of  England,  upon  this  jjoint  [G  i\Mo.  P.C.  131]. 

This  was  an  action  brouglit  in  the  Court  of  King's  Bench  at  Montreal,  in  which 
the  present  Respondents  [117]  sought  to  recover  tho  sum  of  1979  3s.  4d.,  which  had 
been  paid  by  them  U)  the  Appellants  as  the  price  of  a  raft  of  red  pine  timber,  sold 
by  the  Appellants  to  the  Respondents  by  a  written  contract  dated  3rd  December, 
1834,  and  whicii  raft  of  timber  was  wrecked  and  dispersed  at  Quebec,  on  the  20th 
June,  1835.  Tlie  Respondents  also  claimed  by  the  action,  damages  for  the  non- 
delivery of  timber. 

The  contract  was  as  follows: — "Hart  Logan  and  Co.  of  Montreal,  sell,  and  Le 
Mesurier,  Routli,  and  Co.,  of  the  same  place,  buy,  a  quantity  of  red  pine  timlaer, 
the  property  of  Thomas  Durrell,  of  Hull,  L.C.,  but  under  control  of  the  sellers,  now 
lying  above  the  Rapids,  near  the  Chaudiere  Falls,  Ottowa  River,  and  stated  by  the 
said  Thomas  Durrell  to  consist  of  1391  pieces,  measuring  50,000  feet,  more  or  less, 
deliverable  at  (Quebec,  on  or  before  the  15th  of  June  next,  and  payable  by  the  pur- 
chasers' promissory  notes  at  ninety  days'  date  from  this  date,  at  the  rate  of  9id.  per 
foot,  measured  off.  Should  the  quantity  turn  out  more  than  above  stated,  the 
surplus  to  be  paid  for  by  the  purchasers  at  9Jd.  per  foot,  on  delivery  ;  and  should  it 
fall  short,  the  difference  to  be  refunded  by  the  sellers.  Signed  in  duplicate  .Montreal, 
3rd  December,  1834.  Hart  Logan  and  Co.  Le  Mesurier,  Routh,  and  Co.  To  be 
delivered  at  M.  13.  Farlin's  booms,  at  Sillery  Cove,  Quebec." 

[118]  On  the  5th  of  December,  1S34,  tihe  Respondents'  promissory  notes  for  the 
sum  of  £1979  3s.  4d.,  at  90  days,  were  delivered  to  the  Appellants,  in  terms  of  the 
conrract. 

The  timber  thus  purchased  was  not  delivered  on  the  15th  of  June,  1835,  the 
day  specified  in  the  contract;  but  late  in  the  day  of  the  19th  of  June  a  raft  floated 
down  to  Quebec,  under  the  charge  of  one  Ostrom,  and  arrived  at  the  part  of  the 
river  nearly  opposite  to  the  appointed  place  for  delivery, — viz.,  Farlin's  booms,  at 
Sillery  Cove,  Quebec,  which  purported  to  consist  of  the  timber  so  purchased.  The 
booms  at  Sillery  Cove  being  full,  the  raft  was,  at  the  instance  of  Farlin,  removed 
to  a  short  distance  from  the  spot  and  properly  secured.  In  the  course  of  the 
following  night,  before  the  raft  was  or  could  be  received  within  the  booms,  it 
was  broken  up  and  dispersed  by  a  violent  storm,  wherein  the  greater  part  of  the 
timber  was  wholly  lost.  After  the  dispersion,  the  Respondents  collected  all  the  timber 
that  they  were  able  to  recover,  and  paid  salvage  for  it,  and  dressed  and  shipped  on 
their  own  account  what  had  been  so  saved.  They  also  purchased  other  timber  at 
the  rate  of  lOkl.  per  foot,  the  then  market  price,  to  fulfil  certain  contracts  they  had 
made  upon  the  presumption  tiiat  the  timber  would  be  delivered  to  them  according  to 
the  terms  of  the  contract. 

The  Respondents  afterwards  lirought  an  action  in  the  District  Court  of  Montreal, 
to  recover  back  from  the  Appellants  the  above  sum  of  £1979  3s.  4d.,  the  amount  of 
the  promissory  notes,  which  had  been  paid  at  maturity,  and  also  for  damages,  laid  at 
£400,  for  the  non-delivery  of  the  timber  according  to  the  contract.  The  Appel- 
lants resisted  this  demand,  and  at  the  same  time,  by  incidental  or  cross  suit,  claimed 
to  recover  [119]  from  the  Respondents  the  residue  of  the  price,  amounting,  as  was 
alleged,  to  £197  188.  4d. 

The  declaration  consisted  of  two  counts :  the  first  count  set  forth  the  above 
contract :  it  then  averred  payment  of  the  price,  according  to  the  contract,  by  making 
and  delivering  promissory  notes  of  the  Plaintiffs,  and  satisfying  the  same  when  due ; 
and  assigned  for  breach,  that  the  Defendants  had  not,  on  the  15th  of  June,  or  at 
any  time  since,  delivered  to  the  Plaintiffs,  at  the  booms  of  Farlin,  at  Sillery  Cove, 
nor  elsewhere,  the  said  quantity  of  timber,  or  any  part  thereof,  but  had  therein 
wholly  made  default.  It  was  further  averred,  that  on  or  about  the  19th  of  June,  the 
timber,  then  being  in  the  possession  of  the  Defendants,  was  by  the  force  and  violence 
of  the  winds  and  waves  wrecked,  scattered,  destroyed,  and  wliollv  lost,  without  any 
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default  on  the  part  of  tlie  Plaintiffs  ;  and  that  tlie  Plaintiffs  were  thereby  not  only 
deprived  of  the  above  sum  of  £1979  3s.  4d.,  so  paid  by  them  as  the  price  of  the 
tim1>er  and  of  the  interest  thereon,  but  had  suffered  damages  to  the  amount  of  £400, 
by  reason  of  their  being  obliged,  through  the  Defendants'  default,  to  purchase  other 
timber  at  a  higher  price,  to  enable  them  to  fulfil  certain  contracts  which  they  had 
entered  into  upon  the  faith  of  the  due  performance  of  their  contract  by  the  Defen- 
dants. The  second  count  differed  from  the  first  only,  by  setting  forth,  that  the 
timber  was  deliverable  at  the  city  of  Quebec  generally,  without  specifying  the  booms 
of  Farlin,  and  the  breach  was  assigned  in  respect  of  the  non-delivery  at  the  city  of 
Quebec.  The  Defendants  pleaded  to  the  fir.st  count,  First,  that  on  the  15th  of 
June,  18.35,  they  did  deliver  the  timber  at  the  booms  of  Farlin,  at  Sillery  Cove,  and 
that  the  same  was  then  received  by  the  Plaintift's.  Second,  that  [120]  on  the  19th 
of  June,  1835,  they  delivered  the  timber  at  the  booms,  etc.,  omitting  the  allegation 
that  it  was  received  by  the  Plaintiffs,  and  averred  performance  of  their  contract 
generally.  Third,  that  on  the  19th  of  June,  1835,  and  before  they,  the  Defendants, 
had  been  placed  en  demeure,  they  delivered  the  timber  at  the  booms,  etc.,  according 
to  their  contract  Fourth,  that  on  the  19th  of  June,  1835,  and  before  they  had  been 
placed  en  demeure,  they  delivered  the  timber  to  Farlin,  the  agent  of  the  Plaintiffs 
in  that  behalf.  Fifth,  that  on  the  19th  of  June  they  delivered  the  timber  at  the 
booms  of  Farlin  to  the  Plaintiffs,  and  that  it  was  then  in  the  power  of  the  Plaintiffs 
to  take  and  receive  the  same  into  the  booms,  but  that  the  Plaintiffs,  although 
requested,  neglected  and  refused  so  to  do ;  and  that  on  the  20tli  of  June,  1835,  there 
arose  a  storm  of  unusual  violence,  by  which  the  timber  was  broken  away  from  its 
moorings,  and  was  broken  up,  dispersed,  and  carried  away;  and  the  pieces  com- 
posing the  raft  were  lost,  except  500  pieces,  which  it  was  averred  the  Plaintiffs 
succeeded  in  saving  and  recovering  for  themselves,  and  which  came  into  the  hands  of 
the  Plaintiffs,  and  were  used  and  appropriated  by  them  ;  that  if  the  timber  had  been 
received  into  the  booms,  the  whole  would  have  been  saved  ;  and  that  the  loss  was 
attributable  to  the  storm,  and  to  the  negligence  of  the  Plaintiffs  in  leaving  the  timber 
exposed,  and  not  to  any  want  of  due  care  on  the  part  of  the  Defendants.  Sixth, 
that  after  the  making  of  the  promise,  and  before  the  Defendants  had  been  placed 
en  demeure,  to  wit  on  the  19th  of  June,  1835,  the  Defendants  delivered  the  timber  at 
the  booms,  etc.,  to  Farlin,  the  agent  of  the  Plaintift's.  That  it  was  incumbent  on 
Farlin  and  the  Plaintiffs  to  receive  the  timber  into  the  booms,  and  that  they  were 
requested  [121]  to  do  so,  but  that  neither  Farlin  nor  the  Plaintiffs  would  receive  the 
timber  into  the  Ijooms ;  that  on  the  contrary,  the  booms,  by  the  act  of  Farlin,  were  so 
completely  filled  with  timber,  that  neither  he  nor  the  Plaintiffs  could  receive  the 
timber  into  the  booms.  That  the  booms  could  not  have  admitted  the  timber  at  any 
period  of  time  lietween  the  earliest  moment  of  the  19th  of  June  and  the  latest  hour 
of  the  20th  ;  that,  in  consequence,  the  timber  remained  out  of  the  l)ooms ;  that  after- 
wards, and  whilst  it  was  so  lying  out  of  the  booms,  a  storm  arose,  by  which  it  was 
broken  away  from  its  moorings,  aild  dispersed,  and  carried  away,  except  500 
pieces  saved  and  appropriated  as  before  mentioned  by  the  Plaintiffs.  That  if  the 
timber  had  been  received  into  the  booms  on  the  19th  of  June,  when  so  delivered 
thereat,  the  pieces  would  have  been  measured  off,  and  no  part  would  have  been  lost; 
and  that  but  for  the  negligence  and  refusal  of  the  Plaintift's  and  Farlin.  the  timber 
would  have  been  measured  off  and  saved.  Seventh,  that  on  the  19th  of  June,  1835, 
the  Defendants  did  deliver  the  timber  at  the  booms,  etc.,  and  that  they  could  not 
deliver  the  same  at  an  earlier  day,  by  reason  of  the  unusual  lateness  of  the  spring 
of  the  year  1835.  To  the  second  count  the  pleas  were  in  all  respects  similar,  except 
as  to  such  slight  variations  as  were  rendered  necessary  by  the  difference  in  the  state- 
ment of  the  place  where  the  timber  was  deliverable. 

In  addition  to  these  pleas,  the  Defendants  pleaded  also  the  following  peremptory 
exceptions  to  both  counts  of  the  declaration:  First,  that  on  the  19th  of  June,  1835, 
and  before  they  liad  lieen  jilaced  en  demeure,  they  did  deliver  the  timber  to  the 
Plaintiffs  at  the  booms  of  Farlin,  and  the  same  was  then  and  [122]  there  received  by 
the  Plaintiffs.  Second,  that  on  the  19th  of  June,  1835,  and  before  they  had  been 
placed  en  demeure,  they  did  deliver  the  timl)er  at  the  City  of  Quebec.  Each  of  these 
exceptions  and  peremptory  exceptions  concluded  with  an  averment,  that  in  fact  the 
timber  contained  50,000  feet,  at  the  least. 
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The  inciiloiital  demand  (or  deelai-atioii)  in  the  cross  action  of  the  Defendants, 
consisted  of  three  counts;  the  first  of  which,  after  setting  fortli  the  contract,  averred 
a  delivery  of  the  timber  at  tlie  booms,  etc.,  and  tliat  tlie  same  turned  out  to  contain 
55,000  feet  ;  and  assigned  for  a  breacli,  tlie  non-|)ayment,  by  the  incidental  Defen- 
dants, of  the  price  of  the  surplus  5000  feet,  an\ounting  to  £197  18s.  4d.  The  second 
count  alleged  a  delivery  on  the  19th  of  June,  before  the  incidental  Plaintiffs  were 
placed  f/i,  deniewe.  The  third  count,  after  setting  forth  the  contract  and  the 
delivery  on  the  19th  of  June,  before  the  incidental  Plaintiffs  were  placed  en  demeure, 
and  averred  that  the  quantity  delivered  was  55,000  feet,  proceeded  to  allege,  that 
after  the  timber  had  been  delivered  at  the  booms,  it  was  allowed  by  the  incidental 
Defendants  to  remain  outside,  and  insecure  against  accidents  of  weather;  that  a 
storm  arose,  whereby  it  was  broken  away  and  dispersed,  except  500  pieces  saved  and 
appropriated  as  before ;  that  if  the  timber  had  been  received  into  the  booms  and 
secured,  the  number  of  feet  contained  in  it  could  have  been  measured  off  by  tlie 
incidental  Defendants,  and  no  part  would  have  been  lost ;  and  concluded  with  a 
similar  breach  as  to  the  non-payment  of  the  sum  of  £197  18s.  4d.  currency,  the 
price  of  the  surplus  quantity  above  50,000  feet,  at  9},d.  per  foot. 

The  issues  were  completed  b}'  general  replication  [123]  and  answers  to  the 
pleas  and  exceptions  of  the  Plaintiffs,  and  by  general  pleadings  to  the  incidental 
demand,  whereby  the  whole  of  the  material  facts  averred  on  the  one  side,  and  on  the 
other,  were  respectively  denied. 

Evidence  was  then  taken  on  both  sides,  and  the  cause  having  been  heaid  on  the 
merits,  the  Judgment  of  the  Court  of  King's  Bench  was  declared  in  the  following 
terms:—"  The  Court  having  duly  deliberated,  proceeding  firstly  to  adjudicate  upon 
the  principal  demand,  and  considering  that  the  Defendants,  incidental  Plaintiffs, 
have  established  in  evidence  a  good  and  sufficient  offer  and  tender  to  make  a  true 
and  legal  delivery  to  the  said  Plaintiffs  of  a  quantity  of  red  pine  timber,  in  con- 
formity with  the  contract  or  agreement  sous  seir/n  prive  entered  into  between  the 
parties,  and  dated  Montreal,  the  3rd  day  of  December,  1834;  which  offer  being 
refused  by  the  Plaintiff's,  incidental  Defendants,  the  quantity  of  red  pine  timber  was 
immediately  afterwards  dis]iersed,  and  the  actual  delivery  of  it  prevented  by  force 
vuljenre,  and  that  the  Defendants  and  incidental  Plaintiff's  are  not  guilty  of  any 
breach  of  the  contract.  It  is  adjudged  that  the  principal  demand  be,  and  the  same  is 
hereby  dismissed  with  costs  to  the  Defendants,  incidental  Plaintiffs.  And  the  Court 
pioceeding  to  adjudge  upon  the  incidental  demand  made  in  this  cause,  it  is  con- 
sidered and  adjudged  that  the  incidental  Plaintiff's  in  this  cause  do  recover  from  the 
incidental  Defendants  the  sum  of  £140  10s.  5d.,  being  the  balance  remaining  due 
upon  the  price  and  value  of  53,560  feet  of  red  pine  timber,  the  quantity  sold  by  the 
incidental  Plaintiffs  to  the  incidental  Defendants,  under  the  contract  or  agreement 
above  mentioned,  of  the  3rd  day  of  December,  1834,  and  of  which  the  delivery  was 
as  aforesaid  tendered  by  the  incidental  [124]  Plaintiff's  to  the  incidental  Defendants, 
and  by  them  refused;  and  the  same  was  dispersed,  and  the  actual  delivery  thereof 
was  prevented  by  force  majeure  as  aforesaid,  the  timber  being  calculated  at  the  rate 
of  9id.  per  foot,  with  interest  thereon  from  the  1st  day  of  December,  1835,  date  of 
the  filing  of  the  incidental  demand,  until  actual  payment,  and  costs  of  the  incidental 
demand,  to  which  the  Court  condemns  the  incidental  Defendants." 

From  this  judgment  the  present  Respondents  appealed  to  the  Court  of  Appeals 
for  Lower  Canada,  assigning  error  in  the  general  form.  And  the  appeal  having 
been  heard.  Judgment  was,  on  the  10th  day  of  November,  1845,  pronounced  by  that 
Court,  reversing  the  Judgment  of  the  Court  below  ;  the  material  part  of  which  was 
m  the  following  terms  : — "  This  Court,  considering  that  it  appears  from  the  evidence 
adduced  in  the  cause,  that  on  or  about  the  19th  of  the  month  of  June,  at  a  place 
called  Convent  Cove,  near  Quebec,  the  aforesaid  quantity  of  red  pine  timber  then 
and  there  being  in  possession  of  the  Defe7idants,  and  of  their  agents  and  servants, 
unmeasured  and  undelivered  to  the  Appellants,  was,  liy  the  force  and  violence  of  the 
winds  and  waves,  wa-ecked,  scattered,  destroyed,  and  lost,  without  any  default  on 
the  part  of  them,  the  Appellants,  whereby  they  were  deprived  of  the  sum  of 
£1979  3s.  4d.,  so  by  them  paid  to  the  Respondents,  as  and  for  the  price  of  the 
quantity  of  red  pine  timber  so  to  be  delivered,  and  of  the  lawful  interest  of  that  sum 
from  the  6th  of  March,  1835,  when  the  same  was  paid;  and  considering,  likewise, 
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that  the  Appellants  were  compelled  and  obliged  to  buy  and  purchase,  and  did  buy 
;ind  purchase,  other  red  pine  timber,  at  a  greater  and  higher  price,  to  wil,  at  and 
[125]  after  the  rate  lO^d.  for  each  foot  thereof,  to  enable  them,  the  Appellants,  to 
fulfil  and  perform  certain  contracts  and  promises  by  them  entered  into  and  made  in 
the  way  of  their  business  as  merchants  at  Quebec  aforesaid,  under  the  presumption 
and  belief  that  the  Respondents  would  have  delivered  to  them  the  quantity  of  red 
pine  timber,  according  to  the  tenor  and  effect  of  the  said  contract  or  agreement,  for 
the  sale  and  delivery  thereof  at  Sillery  Cove,  near  Quebec,  on  or  before  the  15th  of 
June,  1835.  And  this  Court,  considering  further  that  upon  the  sale  of  goods  by 
admensuration,  which  may  happen  to  be  destroyed  before  measurement,  the  loss  is 
cast  upon  the  seller,  that  the  stipulations  of  admeasurement  and  of  delivery  at  a 
particular  place,  rendered  the  sale  conditional  and  incomplete  until  the  occurrence 
of  those  events,  and  that  in  the  meantime  the  risk  '  periculum  rei  venditae  '  is  not 
to  be  borne  by  the  purchasers;  that  after  the  expiration  of  the  time  fixed  for  the 
delivery,  the  purchaser  was  not  bound  to  receive  the  property,  the  contract  having 
been  determined  by  the  sellers'  breach  of  its  conditions,  and  that  in  the  performance 
of  all  commercial  contracts  punctuality  is  required,  the  rule  of  the  civil  law  '  dies 
interpellat  pro  homine  '  being  strictly  applicable  to  them,  it  is,  therefore,  by  the 
Court  now  here  considered  and  adjudged,  and  the  Respondents  are  hereby  adjudged 
and  condemned  t"  pay  and  satisfy  to  the  Appellants — First,  the  sum  of  £1979  3s.  Id., 
with  interest  thereon,  from  the  13th  of  July,  1835,  the  day  of  the  service  of  the 
judicial  demand  in  this  cause,  till  paid.  And  secondly,  the  sum  of  £312  10s.,  being 
the  difference  in  value  of  the  quantity  of  50,000  feet  of  red  pine,  between  tlie 
market-price  thereof  in  the  [126]  month  of  June,  1845,  and  the  price  of  9id.  per 
foot,  being  the  contract  price  for  which  the  Respondents  were  to  have  delivered  the 
quantity  of  red  pine  timber  to  the  Appellants,  with  interest  on  the  sum  of  £312  10s. 
from  this  date,  till  paid.  And  this  Court  hereby  dismisses  the  demand  of  the  Re- 
spondents as  incidental  Plaintiffs  in  the  Court  below,  reserving  Jo  them,  the  Respond- 
ents, nevertheless,  all  such  recourse  as  they  legalh^  may  have  and  take  for  the  value 
of  such  quantities  or  parcels  of  the  red  pine  timber,  as  may  have  come  into  their 
hands  and  possession,  belonging  to  the  Respondents,  subsequent  to  the  19th  of  June, 
1835.  And  lastly,  this  Court  doth  adjudge  and  condemn  the  Respondents  to  pay  to 
the  Appellants  as  well  the  costs  of  the  suit  cr  action  as  of  the  incidental  demand  in 
the  Court  below,  together  with  the  costs  of  the  Appeal.  It  is  ordered,  that  the  record 
and  proceedings  in  this  cause  be  remitted  to  the  Court  of  Queen's  Bench  for  the 
District  of  Montreal." 

From  this  Judgment  the  present  Appeal  to  Her  Majesty  in  Council  was  brought. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Greenwood,  Q.C.,  and  Mr.  Benson,  for  the 
Appellants. — Tliis  contract  of  sale  was  an  absolute,  and  not  a  conditional  contract. — 
[Lord  Campbell :  What  law  is  to  govern  this  case ;  the  old  French  law,  in  force  in 
Lower  Canada,  or  the  law  of  England?] — A  conflict  of  laws  cannot  arise  in  this  case, 
as  the  old  French  law,  in  force  in  Lower  Canada,  and  the  law  of  England,  upon  this 
question,  are  the  same.  We  submit  that  the  property  vested,  on  the  execution  of  the 
contract,  in  the  purchasers.  Nothing  further  was  requisite  to  be  done  by  the 
vendors ;  and,  therefore,  any  loss  which  [127]  might  occur  subsequently  was  at  the 
risk  of  the  purchasers.  1  Pothier,  Tr.  du  Cont.  et  de  Vent.,  Part  IV.,  pp.  579,  584 
It  was  the  sale  of  a  certain  thing,  assumed  to  contain  a  certain  quantity.  To  the 
same  effect  are  the  English  authorities.  Thus  in  Tarling  v.  Baxter  (6  B.  and  Cr.  365), 
Mr.  Justice  Holroyd  says,  "  In  the  case  of  a  sale  of  goods,  if  anything  remains  to  be 
done  on  the  part  of  the  seller,  as  between  him  and  the  buyer,  before  the  thing  pur- 
cha.sed  is  to  be  delivered,  the  property  in  the  goods  immediately  passes  to  the  buyer, 
and  that  in  the  price  to  the  seller."  And  this  case  has  been  followed  by  Swanwick 
v.  Sothern  (9  Ad.  and  Ell.  895),  Zagunj  v.  Furnell  (2  Camp.  240),  Hanson  v.  Meyer 
(0  East,  614),  Martindale  v.  Sinith  (1  Q.B.  Rep.  389),  Dixon  v.  tates  (5  B.  and  Ad. 
313,  343),  Alexander  v.  Gardner  (1  Biug.  N.C.  671),  GilJctt  v.  Hill  (2  Cro.  and  Mee. 
530),  Clarke  v.  Spenre  (4  Ad.  and  Ell.  448). — Lord  Brougham :  the  case  of  Simmoim 
v.  Swift.  (5  B.  and  Cr.  857),  is  an  authority  against  you.  There  it  was  held  that 
where  the  quantity  had  to  be  ascertained  before  the  price  could  be  fixed,  the  contract 
was  not  complete  until  delivery.  It  is  on  all  fours  with  this  case.] — That  case  is 
distinguishable  from  the  present.     The  judgment  there  proceeded  upon  the  circum- 
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stance  that  the  veudor  was  to  weigli  the  goods.  Here  is  a  sale  of  a  specific  article, 
assumed  to  contain  a  certain  <iuantity,  which  is  to  regulate  the  price.  If  any  step 
was  to  be  taken  to  ascertain  the  price,  we  admit  that  the  contract  is  not  complete, 
Simmons  v.  Sirift  [5  B.  and  C.  857]. — [Lord  Campbell :  How  can  you  show  the  exact 
amount  of  the  price?  Tliu  timber  was  to  be  i)aid  for  at  the  rate  of  9^d.  per  [128] 
foot  measured  off. J — Tliat  might  refer  to  a  former  measurement ;  we  admit  that  there 
was  to  be  a  future  moasurcment.  The  Appellants,  after  execution  of  the  contract, 
and  payment  of  tlie  stipulated  price,  became  mere  bailees  and  agents  of  the  Re- 
spondents, and  were  only  bound  to  use  the  same  diligence,  and  to  take  the  same  care 
of  the  timber  as  they  would  have  done  if  the  property  had  been  their  own,  Fragano 
V.  Long  (4  B.  and  Cr.  219),  Kent's  Comm.s.,  vol.  ii.  491,  Smith's  Mercantile  Law,  p. 
.■399  (2nd  edit.) :  they  were  not  responsible  for  any  loss  which  might  arise,  without 
wilful  default  of  their  own,  and  wliich  would  have  arisen  from  the  act  of  God,  and 
vis  major.  , 

By  the  terms  of  the  contract  of  sale,  the  goods  were  to  be  delivered  at  Farlin's 
boom,  on  or  before  the  15th  of  June.  Supposing  the  delivery,  at  that  time,  was  a 
condition  precedent,  and  that  the  delivery  did  not  take  place  till  the  19th,  instead  of 
tlie  15th  of  June,  for  there  was  a  delivery  and  accei)tance  by  Farlin,  who  must  be 
treated  as  the  authorised  agent  of  the  purchasers;  still,  if  time  was  a  condition 
precedent,  if  there  was  a  breach  of  the  contract  in  that  respect;  the  breach  was 
waived,  by  the  acceptance,  by  the  purchasers,  of  the  remainder  of  the  timber,  after 
the  breaking  up  of  the  raft.  HotJian  v.  East  India  Comixtny  (1  Term  Rep.  638). 
Ghaliolm  V.  Hays  (2  Man.  and  Gr.  257).  Bornmann  v.  Tooke  (1  Camp.  377).  Have- 
lock  V.  Geddes  (10  East.  555).  Eif.chie  v.  Atkinson  (10  East.  295).  Clipsham  v. 
Vertue  (5  Q.B.  Rep.  265).  Alexander  v.  Gardner  (1  Bing.  N.C.  671).  Porter  v.  Shep- 
hard  (6  Term  Rep.  665).  I'ordage  [129]  v.  Cole  (1  Saund.  320).  Abbott  on  "  Ship- 
ping," p.  251.  (2nd  Edit.).  The  purchasers,  after  the  loss,  treated  the  property  as 
their  own.  It  is  clear  that  the  Respondents  took  a  great  part  of  the  timber  under  the 
contract. — [Lord  BrouglVam  :  The  Respondents  say  that  the  contiaot  was  at  an  end, 
and  that  the  timber  came  to  their  hands  irrespective  of  such  contract.] — A  party 
cannot  repudiate  part  of  a  contract.  The  vendors  might  have  their  cross-action 
for  damages  for  non-performance  of  the  entire  contract.  Davidson  v.  Gwynne 
(12  East.  381),  Marshal!  v.  Lynn  (Palm.  397),  Constable  v.  Cloberie  (6  Mee.  and  W. 
109).  Even  if  the  delivery,  on  the  19th,  instead  of  the  15th  of  June,  was  not  suf- 
ficiently excused,  the  Appellants,  though  liable  to  damages,  if  sustained  by  the  pur- 
chasers, by  reason  of  the  delay,  were  not  compellable  to  refund  the  price  of  the 
timber ;  but  the  damage  which  they  have  sustained  was  not  caused  by  the  non- 
delivery on  the  15th  of  June,  but  by  the  Respondents  not  having  taken  proper 
measures  to  have  Farlin's  booms  ready,  when  the  timber  was  delivered  and  accepted 
by  them.  The  judgment  of  the  Court  of  Appeals  is,  at  all  events,  erroneous,  in  not 
having  allowed,  in  reduction  of  damages,  the  value  of  the  timber,  of  which  the 
Respondents  had  obtained  possession. 

Mr.  Crowder,  Q.C.,  and  Mr.  Martin,  Q.C.,  for  the  Respondents. — The  cause  of 
action  is  for  the  non-delivery,  on  the  15th  of  June,  according  to  the  terms  of  the 
contract.  The  only  answer  that  could  be  made  to  that,  was  accord  and  satisfaction, 
or  release  :  waiver  could  have  nothing  to  do  with  it.  The  sale  in  question,  was  a 
sale  by  [130]  admeasurement,  and  not  per  aversionein  ;  consequently,  the  risk  of  the 
loss  by  casus  fortuitus,  or  vis  major,  remained  with  the  seller,  until  either  admeasure- 
ment had  taken  place,  or  the  purchaser  was  in  default.  'N^'Tiere  the  thing  sold  is 
not  ascertained,  or  the  price  is  not  ascertained,  the  risk  remains  with  the  vendor. 
Pothier,  Tr.  du  Cont.  de  Vent.,  Pt.  IV.,  B.  308,  et  seq.  Vinnius  (Arnoldus),  lib.  iii., 
tit.  24  (Edit.  Amst.  1655.  4to.).  2  Burge's  "  Conims.  on  Confl.  of  Laws,"  535.  Voet, 
lib.  18.,  tit.  5,  n.  4.  "  De  periculo  et  Com."  And  the  English  authorities,  Simmons 
V.  Swift  (5  B.  and  Gr.  857),  and  Siranwick  v.  Soflirrii,  [9  Ad,  and  E.  895],  are  con- 
sistent with  the  principles  of  the  Civil  Law.  The  delivery  and  the  measurement  had 
not  taken  place  at  the  time  of  the  loss,  which  was  occasioned  without  any  default  on 
the  part  of  the  purchasers.  But  even  if  the  sale  had  been  such  as  to  transfer  to  the 
purchasers  the  risk,  intermediate  Ijetween  the  sale  and  the  delivery,  the  sellers  not 
having  delivered,  or  being  ready  to  deliver,  at  tlie  time  and  place  apjiointed  in  the 
contract,  the  risk,  from  the  time  of  such  default,  reverted  to  them:  the  rule  of  the 

633 


VI  MOORE,  131  LOGAN  V.   LE  MESURIER  [1847] 

civil  law,  "  difs  interpeU/it  pru  liDiiiiiie,''  or,  that  the  lapse  of  the  time  specified, 
alone,  without  any  iiiteriiellatioii,  is  sufficient  to  place  the  party  in  default,  is 
applicable,  and  that  the  sellers  not  having  delivered  the  timber  on  or  before  the 
loth  of  June,  the  time  specified  in  the  contract,  were  rn  dcmeuie  accordingly.  There 
is  nothing  to  excuse  the  Itreach  :  the  one  alleged,  namely,  the  lateness  of  the  season, 
is  no  excuse.  This  was  a  breach,  which  nothing  but  a  waiver  on  the  part  of  the  pur-  • 
chasers  could  satisfy.  To  enable  the  sellers  to  take  the  benefit  of  the  waiver,  they 
must  show  that  Farlin  was  the  purchasers'  agent  for  receiving  the  timljer  on  the 
1 9th  of  June.  This  was  not  so,  therefore  the  whole  loss  [131]  falls  on  the  Appellants, 
and  the  Respondents  had  a  right  to  succeed  in  their  action.  Pothier,  Tr.  du  Cont.  de 
Vent.,  Pt.  IV.,  n.  312.  The  case  of  Siimnvick  v.  Sothein  (9  Ad.  and  Ell.  895),  relied 
on  by  the  Appellants,  is  against  this  proposition,  but  its  authority  is  impeached,  and 
not  to  be  supported  ;  there  is  some  doubt  whether  the  facts  of  the  case  correspond 
with  the  judgment ;  and  the  taking  possession  of  the  timber  saved,  after  the  raft  was 
broken  up,  was  not  a  waiver,  it  only  created  a  new  contract.  The  Appellants  set  up 
a  right  to  the  value  of  the  timber,  Ijut  seek  to  have  it  allowed  in  reduction  of  damages. 
But  if  the  contract  has  not  been  perfoi'med,  an  action  on  the  contract  will  not  lie, 
though  sustainable  for  the  value.  They  could  not  have  Ijoth  remedies  l)y  an  action 
of  damages  and  an  action  upon  the  new  contract.  Story  "  On  Bailments,"  p.  4611. 
Mondel  V.  Sfeel  (8  Mee  and  Wei.  858).  No  injustice  can  be  sustained  by  carrying 
out  the  judgment  of  the  Court  below  in  holding,  that  the  Appellants  are  entitled  to 
recover  the  value  of  the  timber  salved,  and  the  Respondents  are  entitled  to  recover 
die  amount  of  the  promissory  notes  and  the  damage  for  non-delivery. 

Lord  Brougham  (13th  Dec.  1837). — In  this  case,  there  was  no  contest  between  the 
parties,  as  to  the  law  which  should  govern  the  decision  of  the  question,  because  it 
appears,  when  the  matter  is  duly  considered,  that  the  old  French  Law,  administered 
by  the  Courts  of  the  Province  of  Lower  Canada,  and  grounded  on  the  Civil  Law,  is, 
ir.  substance,  the  same  with  our  own,  touching  the  subject-matter  of  the  case  now 
before  us.  The  application  of  that  law  to  the  facts  of  this  case,  remains  alone  to  be 
considered. 

[132]  We  have  here,  not  an  agreement  to  sell,  but  a  contract  of  sale,  with  certain 
terms  adjected  :  and  the  main  question  is,  whether  or  not,  that  contract  was  com- 
pleted, and  passed  the  property  to  the  buyer,  before  the  accident  happened  which 
partially  destroyed  the  subject-matter  of  the  contract. 

Now,  to  constitute  a  sale  which  shall  immediately  pass  the  property,  it  is  neces- 
sary that  the  thing  sold  should  be  certain,  should  be  ascertained  in  the  first  instance, 
and  that  there  should  be  a  price,  either  ascertained  or  ascertainable.  But  the  parties 
may  buy  or  sell  a  given  tiling,  nothing  remaining  to  be  done  for  ascertaining  the 
specific  thing  itself,  but  the  price  to  be  afterwards  ascertained  in  the  manner  fixed 
by  the  contract  of  sale,  or  upon  a  quantum  valeaf :  or,  they  may  agree  that  the  sale 
shall  be  complete,  and  the  propert_v  pass  in  the  specific  thing,  chattel,  or  other  goods, 
altliough  the  delivery  of  possession  is  postponed,  and  although  something  shall  remain 
to  be  done  by  the  seller  before  the  delivery  ;  or  they  may  agree,  that  nothing  remains 
to  be  done  for  ascertaining  the  thing  sold;  yet,  tliat  the  sale  shall  not  be  complete, 
aijd  the  property  shall  not  pass,  before  something  is  done  to  ascertain  the  amount 
of  the  price.  The  question  must  always  be,  wliat  was  the  intention  of  the  parties 
in  this  respect;  and  that  is,  of  course,  to  be  collected  from  the  terms  of  the  contract. 
If  those  terms  do  not  show  an  intention  of  inmiediately  passing  the  property  until 
something  is  done  by  the  seller,  before  delivery  of  possession,  then  the  sale  cannot 
be  deemed  perfected,  and  the  property  does  not  pass  until  that  thing  is  done.  It  is 
unnecessary  to  go  through  the  cases  relating  to  these  positions.  None  of  them  will 
be  found  at  all  to  impugn  them.  Indeed,  [133]  taken  together,  they  clearly  support 
it,  as  does  the  old  French,  and  the  Civil  Law. 

In  applying  this  doctrine  to  the  contract  before  us,  there  may  be.  some  doubt 
raised  by  the  peculiarity  of  the  terms,  inasmuch  as,  on  the  one  hand,  a  certain 
chattel  is  sold,  and  a  price  fixed  in  reference  to  an  assumed  measurement,  the  state- 
ment of  which  is  parcel  of  the  contract,  and  the  price  is  to  be  paid  immediately, 
with  a  reserved  right  for  the  one  party  to  recover  part  of  that  price,  and  for  the 
other   party  to    receive   more,   in    case  that  assinni)tion    sliall    prove   to   have   been 
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iiicorr  ct  ;  while,  on  tlie  other  liaiid,  the  seller  is  to  retain  possession,  t-o  carry  the 
chattel  to  a  eertain  place,  there  to  deliver  it  at  a  certain  time,  and  to  make  the 
measurement  before  the  delivery.  Hut,  taking  the  whole  of  these  terms  together, 
it  appears  to  us,  that,  until  the  measurement  and  delivery  was  made,  the  sale  was 
not  eomplet ',  there  lieing  nothing  in  the  terms  to  show  an  intention  that  the  pro- 
perty sliould  pass  liefore  the  measurement :  but,  on  the  contrary,  the  intention  rather 
appearing  to  lie,  that  the  transfer  should  be  i)ost|)0ned  until  the  measurement  at 
the  delivery. 

The  timber  is  fully  specified  by  the  descrijition,  and  tlie  jilace  where  it  lay;  it 
is  further  said  to  be  the  property  of  Durrell,  but  under  the  control  of  the  sellers. 
Uurrell's  statement  of  the  quantity  is  given,  that  it  measured  "  50,000  feet,  more 
or  less;"  it  is  to  be  delivered  on  or  before  a  certain  day,  the  1 5th  of  June,  at 
Farlin's  Boom,  Quebec,  and  the  payment,  to  he  made  by  a  promissory  note  imme- 
diately, is  to  be  at  the  rate  of  9Ad.  per  foot,  measured  off,  that  is,  when  measured 
off;  and,  as  the  seller  is  to  cairv  and  to  deliver  it  at  Quebec,  he  is  the  party  to 
measure  it  there,  at  or  before  [134]  the  delivery.  Then,  should  the  quantity  be 
found,  when  measured,  to  exceed  the  estimate,  an  additional  sum  is  to  be  given  ; 
if  it  fall  short,  a  part  of  the  sum  paid  is  to  be  returned.  Taking  the  whole  of  the 
terms  together,  it  appears  to  us,  that  the  first  part  of  the  contract,  selling  an  ascer- 
tained chattel  for  an  ascertainable  sum,  (and  which,  if  it  stood  alone,  would  pass 
the  property,)  actually  paid  upon  an  hj'i)othesis  or  e.stimate,  is  controlled  by  the 
subsequent  part  of  the  contract  providing  for  the  possession,  carriage,  measurement, 
and  delivery,  all  by  the  seller,  with  the  readjustment  of  the  price  by  repaj'ment  or 
increase  of  the  sum  paid  upon  estimate,  in  the  event  of  the  estimate  proving 
erroneous,  and  that  so  the  property  did  not  pass  before  the  measurement,  and 
delivery  at  Quebec.  If,  again,  it  be  said  that  the  measurement  was  not  to  be  made 
by  the  seller,  but  in  the  manner  alleged  by  the  Appellants,  this  can  make  no  differ- 
ence in  the  result  of  the  agreement,  because  in  what  way  soever,  and  by  whatsoever 
mode,  the  measurement-  was  to  be  after  the  delivery  at  (Juebec.  Instead  of  a 
sale,  then,  which  the  first  part  of  the  contract  would  import,  if  standing  alone,  it 
is  only  a  contract  to  deliver  at  a  certain  jilace  and  time,  and  the  property  did  not 
pass  before  that  delivery. 

That  the  timber  was  not  delivered  at  the  place  jirescribed  by  the  contract,  we 
take,  upon  considering  the  whole  of  the  evidence,  to  be  sufficiently  clear,  and  that 
it  vras  not  delivered  anywhere  at  the  time  pre.scribed  is  undisputed.  The  taking 
possession  of  a  part  of  the  timber  after  the  day,  not  at  the  place,  and  w-hen  the 
storm  had  broken  up  the  raft,  cannot  of  course  be  considered  as  a  delivery,  nor  can 
it  be  con-[135]-sidered  as  an  acceptance  of  the  whole,  nor  as  showing  by  the  party's 
admission,  that  the  property  passed  before  the  accident,  when  the  terms  of  the  con- 
tract show  that  it  did  not  pass. 

It  follows,  from  the  whole,  that  the  action  is  maintainable  for  recovery  of  the 
})rice  paid,  and  for  the  dift'erence  between  the  contract  price  of  9id.  per  foot,  and 
lOid.,  the  market  price  at  the  time  when  the  timber  ought  to  have  been  delivered. 
But  from  the  sum  of  £1979  3s.  -Id.  and  the  sum  of  .£.'512  10s.  must  be  deducted  the 
value  of  the  timber  taken  possession  of  by  the  Kesisondents  at  lOJd.  per  foot,  less  the 
sums  paid  by  them  for  salvage  and  other  charges.  With  respect  to  the  tiuantity 
which  they  might  have  received  on  demand,  a  further  sum  may  be  deducted  if  the 
quantity  can  be  agreed  on  ;  and  if  no  such  further  deduction  be  made,  then  the 
property  in  that  timber  remains  with  the  seller.  Our  desire  is,  that  the  parties, 
should  come  to  an  understanding  upon  these  deductions,  in  order  that  the  sums  may 
be  inserted  in  the  Judgment,  and  all  further  proceedings  in  the  Province  become 
unnecessary. 

The  following  report  was  made  by  their  Lordships,  which  was  duly  coutirmed 
by  an  Order  in  Council,  bearing  date  the  11th  of  February,  1S4S:  — 

''  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  Order  of 
Reference,  have  taken  the  said  appeal  into  consideration,  and  having  heard  Counsel 
on  both  sides,  their  Lordships  do  this  day  agree  humbly  to  report  to  your  Majesty 
as  their  opinion,  that  the  said  Judgment  of  the  said  Court  of  Appeals  rendered  in 
the  said  cause,  or  action,  on  the  10th  of  November,  [136]  1845,  ought  to  be  varied, 
by  reducing  the  amount  of  the  said  sums  of  £1979  3s.  4d.,  and  £312  10s.,  making 
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together  £2291  13s.  id.,  thereby  adjudged  iind  ordered  to  be  paid  by  the  said 
Appellant,  James  Logan,  to  the  said  Respondents,  Henry  Le  Mesurier  Haviland, 
Le  Mesurier,  Routh,  and  William  Henry  Tilstono,  to  the  sum  of  £1200  sterling, 
to  be  paid  with  lawful  interest  thereon,  according  to  the  law  of  Canada,  from  the 
6th  day  of  March,  1834,  until  the  time  of  payment;  and  their  Lordsliips  are  further 
of  opinion,  that  such  part  of  the  said  Judgment  of  the  Court  of  Appeal  as  relates 
to  the  costs  of  the  said  suit  or  action  ought  to  be  affirmed,  and  that  each  party  do 
pay  their  own  costs  in  this  appeal  to  your  Majesty  in  Council." 

[Mews'  Dig.  tit.  COLONY,  11.  Particular  Colonie.'j,  4.  British  North  America; 
tit.  SALE  OF  GOODS,  C.  When  Property  Passes,  7.  Ascertaining  quantity 
or  qiMliti/.  S.C.  11  Jur.  1091.  See  East  India  Go.  v.  Oditchiirn  Paul,  1849, 
7  Moo.  P.C.  103  ;  Acranimi  v.  Morrice,  1849,  8  C.B.  449 ;  Boswell  v.  Kilburn, 
1862,  15  Moo.  P.C.  309  ;  Seath  v.  Moure,  1886,  11  A.C.  370;  Sale  of  Goods  Act 
1893  (56  and  57  Vict.,  c.  71),  s.  18,  rule  3.] 


[137]  OX  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM   ^.llTCH'EhL,— Appellant :    ELIZABETH   TROMAS,— Respondent  * 

[Dec.  10,  1847]. 

Wliere  a  testamentary  disposition  is  propounded  under  circumstances  of  sus- 
picion ;  as  where  the  party  propounding  it  was  the  drawer,  and  was  benefitted 
by  it,  and  it  was  executed  at  a  time  when  the  Testator  was  of  doubtful 
capacity ;  without  any  evidence  of  instructions  previously  given,  or  know- 
ledge of  its  contents ;  the  party  propounding  it  must  prove  that  the  Testator 
knew  and  approved  of  the  contents  of  the  instrument  [6  Moo.  P.C.  150]. 

A  Codicil,  which  varied  the  bequests  contained  in  the  Will  of  the  Testator,  to 
the  benefit  of  the  drawer,  and  executed  at  a  time  when  the  Testator  was  sup- 
posed to  be  d3'ing,  in  the  absence  of  proof  of  tlie  knowledge,  by  the  Testator, 
of  its  contents,  pronounced  against. 

Proof  of  the  actual  reading  over  of  the  instrument  to  the  Testator,  before  execu- 
tion, is  not  necessary  [6  Moo.  P.C.  150-151]. 

This  was  an  appeal  from  a  Decree  of  the  Prerogative  Court  of  Canterbury,  made 
in  a  cause  of  proving  the  last  Will  and  Testament  of  William  Mitchell,  late  of  Com- 
prigney,  near  Truro,  in  the  County  of  Cornwall,  bearing  date  the  9th  of  December, 
1844,  and  a  first  Codicil  thereto  bearing  date  the  19th  of  January,  1845,  and  of 
proving  in  solemn  form  of  law  a  second  Codicil  to  the  Will,  bearing  date  the  22nd 
of  January,  1845,  whereby  the  Court  pronounced  against  the  force  and  validity  of 
the  second  Codicil.  The  suit  was  promoted  by  the  Appellant,  William  Mitcliell,  son 
of  tlie  Testator  by  his  first  wife,  the  sole  executor  [138]  named  in  tlie  Will,  against 
the  Respondent,  Eliabeth  Thomas,  wife  of  Richard  Thomas,  the  daughter  of  the 
Testator,  by  his  second  wife,  a  legatee  named  in  tlie  Will. 

The  Testator,  by  his  Will,  devised  and  bequeathed  certain  freehold  and  lease- 
hold property,  to  his  wife,  (which  had  formerly  belonged  to  her  father  and  mother,) 
with  a  legacy  of  £500,  and  an  annuity  of  £100:  he  also  bequeathed  to  her  his 
dwelling-house  at  Comprigney,  with  the  furniture,  linen,  and  books  therein,  for 
life,  and  at  her  death  or  second  marriage  he  devised  the  dwelling-house  to  the  Re- 
spondent, for  her  life,  and  at  her  death  to  her  eldest  son,  in  fee;  and  if  no  son,  to 
her  daughter  or  daughters,  if  more  than  one,  as  tenants  in  common;  and  if  no 
child,  then  to  the  Appellant,  in  fee  :  and  he  also  bequeathed  to  the  Respondent,  for 
her  separate  use,  the  household  furniture,  after  his  wife's  death  ;  with  a  legacy  of 
£3500,  and  one  third  part  of  ten  one  hundred  and  twenty-eighth  parts  or  shares, 
and  two-fifths  of  a  share  in  the  East  Wheal  Ro.se  Mine;  he  also  bequeathed  to  his 

*  Present:  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon. 
Dr.  Lushington,  and  the  l!ii;lil  ILm.  T.  Pemberton  Leigh. 

636 


MITCHELL  V.  THOMAS  [1847]  VI  MOORE,  139 

other  daughter,  l)y  his  first  wife,  Mary  Tostrail,  an  annuity  of  £20  for  life,  for  her 
separate  use,  and  to  her  six  eldest  children  the  sum  of  £250  each,  to  he  ]jaid  to  them 
when  they  attained  the  ago  of  twenty-live  years;  and  he  gave  the  residue  of  his  real 
and  personal  estate  to  the  Appellant,  whom  he  appointed  sole  executor. 

}5y  a  Codicil,  dated  the  19th  of  January.  11^45,  lie  made  a  small  bequest  in  favour 
of  the  children  of  his  sister,  and  increased  the  annuity  which  he  had  previously 
given  to  his  daughter,  Mary  Testrail,  from  £20  to  £50.  This  Codicil  was  attested 
by  Richard  [139]  Thomas,  the  husband  of  the  Respondent,  and  Mary  Clatworthy, 
the  Testator's  servant. 

The  Codicil  in  question  was  dated  the  22nd  of  January,  1845,  and  was  as  follows: 
— "  In  my  Will  I  have  given  to  each  of  the  six  children  of  my  daughter  Mary,  £250, 
to  be  paid  to  them  when  they  attain  the  age  of  twenty-five  years  ;  and  if  any  of 
them  .should  die  under  the  age  of  twenty-five  years,  then  that  the  share  or  shares  of 
the  children  so  dying  under  that  age  should  go  over  and  lielong  to  the  survivors 
and  survivor  of  them,  to  be  paid  to  them,  or  him,  or  her  respectively  at  the  same 
age;  and  I  have  directed  that  the  moneys  so  given  to  the  said  children,  amounting 
to  £1500,  shall  be  invested  in  Government  Securities  by  my  executor.  Now  I  revoke 
so  much  of  my  said  Will  as  requires  my  said  executor  to  invest  the  said  sum  in 
Government  Securities,  and  I  hereby  declare  that  he  shall  lie  at  liberty  to  invest 
the  same  in  Government  or  other  securities,  or  keep  the  same  in  his  own  hands,  as 
he  shall  think  fit ;  and  that  tlie  interest,  as  stated  in  my  Will,  shall  be  duly  paid 
as  therein  directed  :  I  revoke  my  bequest  to  my  daughter  Elizabeth  relative  to  East 
Wheal  Rose  Mine,  and  in  lieu  of  it  I  now  bequeath  to  her  two  one  hundred  and 
twenty-eighth  parts  or  shares  of  and  in  the  said  mine.  All  my  other  .shares  in  the 
said  mine  I  give  to  my  son  William,  al)Solutely."  This  Codicil  was  signed  by  the 
Testator,  and  attested  by  two  witnesses,  James  Hicks  and  Mary  Clatworthy. 

The  Testator  died  on  the  5th  of  February,  1845,  at  the  age  of  sixty-nine  vears. 

The  Appellant  propounded  the  Will  and  first  Codicil  for  probate  in  common 
form;  and  as  to  the  second  [140]  Codicil,  he  propounded  an  allegation,  wherein 
after  pleading  the  making  and  execution  of  the  Will  and  first  Codicil,  he  pleaded, 
that  the  Testator  having  a  mind  and  intention  to  make  and  execute  a  second  Codicil, 
gave  directions  for  the  preparations  thereof  :  and  that  pursuant  to  such  directions 
and  instructions,  the  Codicil,  bearing  date  the  22nd  of  January,  1845,  was  drawn 
up  and  reduced  into  writing,  and  that  after  it  was  so  drawn  up  and  reduced  into 
writing,  it  was  read  over  audibly  and  distinctly  to  or  by  the  Testator,  who  well 
knew  and  understood  the  contents  thereof,  and  liked  and  approved  of  the  same, 
and  that  in  testimony  of  his  approbation  he  duly  executed  the  same  in  the  presence 
of  witnesses,  at  a  time  when  he  was  of  .sound  and  disposing  mind,  memory,  and 
understanding. 

Tlie  second  Codicil  was  opposed  by  the  Respondent,  Mrs.  Thomas. 

Two  witnesses  only  were  examined,  on  this  allegation  ;  James  Hicks  and  Mary 
Clatworthy,  the  attesting  witnesses  to  the  Codicil  in  question.  Hicks,  the  groom 
and  coachman  of  the  Testator,  deposed,  that,  for  three  weeks  or  so  preceding  his 
death,  he  had  been  confined  to  his  bed  ;  that  he  saw  him  two  or  three  times  whilst  so 
confined,  when  he  was  very  ill — too  weak  to  get  out  of  bed  himself ;  he  did  not  speak, 
and  his  breath  was  very  short.  The  second  time  he  saw  him,  Mr.  William  Mitchell 
came  to  the  witness's  bed-room,  about  five  o'clock  in  the  morning,  and  called  him 
out  of  bed.  He  had  a  paper  in  his  hand,  and  told  witness  to  get  up  as  quick  as 
possible,  to  come  to  his  master's  bed-room,  to  sign  a  paper  ;  the  witness  asked  him 
how  his  master  was,  and  he  said,  [141]  "  Very  ill."  The  witness  got  out  of  bed 
immediately,  and  followed  Mr.  William  Mitchell  to  the  room  of  the  Testator,  who 
was  sitting  up  in  his  bed,  propped  up  with  pillows.  There  was  in  the  room,  besides 
Mrs.  Mitchell,  Dr.  Thomas  (Mr.  Richard  Thomas),  the  Testator's  son-in-law,  who 
had  been  at  the  house  attending  him  the  whole  time  he  had  kept  his  bed.  When 
the  witne.ss  and  Mr.  William  Mitchell  entered  the  room,  the  latter  went  up  to  the 
bed,  and  gave  the  Testator  the  paper  into  his  hand  to  read,  and  held  a  candle  for 
him  to  see;  but  he  did  not  say  anything  then,  nor  did  the  Testator,  who  held  the 
paper  up  before  him  for  about  a  minute,  and  looked  as  if  he  was  reading  it.  He 
then  put  it  before  him  on  the  bed.  and  Mr.  William  Mitchell  gave  him  a  pen  into  his 
hand.     The  Testator  made  a  kind  of  motion  with  his  hand,  as  if  to  ask  for  the  pen, 
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and  Mr.  William  Mitchell  gave  liiiii  a  pen.  Tiie  Testator  did  not  say  anything,  nor 
did  Mr.  William  Mitchell,  in  giving  the  pen.  The  Testator  appeared  to  write  upon 
the  paper,  and  Mr.  William  Mitchell  then  told  him  to  say  some  words,  and  he  said 
something.  His  voice  was  very  weak.  Mr.  William  Mitchell  then  took  the  paper, 
and  lirought  it  to  a  little  table  at  the  foot  of  the  hed,  and  told  witness  to  put  his 
name  to  it,  which  he  did.  He  did  not  notice  what  the  Testator  had  written  on  the 
paper,  wliether  he  had  signed  his  name,  or  what.  W'hen  witness  had  signed,  Mr. 
William  Mitchell  told  the  housemaid,  Mary  Clatworthy  (who  liad  come  into  the 
room  with  the  witness,  and  had  lie 'n  present  all  the  time),  to  sign  her  name  to  the 
paper,  and  she  did  so.  Mr.  William  Mitchell  then  told  him  and  his  fellow-witness 
they  might  go,  and  they  left  the  room.  He  did  not  know  what  paper  it  was. 
"  Whether  master  [142]  at  the  time  the  paper  was  signed  was  sensible  or  not,"  the 
witness  continued,  "  I  cannot  say  :  his  appearance,  I  thought,  was  very  wild  ;  his 
eyes  looked  very  glassy,  and  his  breath  seemed  very  short,  but  still  he  seemed  to 
know  how  to  put  his  name  to  the  paper  very  well.  Ho  seemed  to  me  to  ask  for  the 
pen,  not,  I  think,  by  word,  but  by  making  the  motion  with  his  hand  ;  and  when  he 
got  the  pen  in  his  hand,  he  wrote  on  the  paper  of  his  own  free  will:  nobody  assisted 
him  to  write.  Whetiier  he  knew  the  contents  of  the  paper  I  cannot  tell.  He  could 
not  have  read  it  in  the  time  he  held  it  before  him  ;  indeed,  he  could  not  read  by- 
candle-light  without  his  glasses  ;  I  have  heard  him  say  so  many  times,  and  I  have 
been  into  the  room  of  an  evening  and  seen  him  reading  with  glasses  on,  and  at  the 
time  I  have  been  sjieaking  of  he  had  not  his  glasses  on."  The  witness  further  de- 
posed, upon  interrogatory,  that  the  Testator  was  a  person  of  peculiar  temper  and 
ecc  ntric  habits,  and  of  an  excitable  and  irritable  disposition  ;  that  Mr.  William 
Mitchell  was  educated  for  the  law,  and  had  been  in  practice  as  a  liarrister;  that  h.;' 
(witness)  hud  frequently  heard  tiie  Testator  express  dissatisfaction  with  Mr.  William 
Mitchell,  and  had  very  oftt'n  seen  him  show  re.sentment  towards  him  by  his  talk  to 
and  of  him,  though  Mr.  William  Mitchell  was  a  good  deal  more  with  the  Testator 
during  the  last  three  weeks  than  he  had  ever  Ijefore  been  in  the  witness's  time; 
that  Mrs.  Thomas  was  the  favourite  child  of  the  Testator,  who,  up  to  the  time  of  his 
death,  treated  her  with  the  greatest  affection,  and  he  evinced  a  strong  partiality 
and  regard  for  Mr.  Thomas,  her  husband.  The  Testator  was  subject  to  attacks  of 
difficulty  of  breathing,  which  generally  seized  him  about  two  o'clock  in  the  after- 
noon, and  about  the  same  hour  in  [143]  the  morning.  Wlien  the  paper  was  signed, 
the  Testator  was  in  a  state  of  great  exhaustion  ;  his  eyes  were  fixed  and  glassy,  and 
his  wliole  countenance  w^as  changed,  and  it  was  generally  supposed  he  was  dying; 
before  the  paper  was  signed,  he  sent  for  his  wife.  He  was  evidently  suffering  from 
the  effects  of  some  very  bad  attack  at  the  time  his  signature  was  affixed  to  the  paper. 
Whilst  the  witness  was  in  the  room,  the  Testator  did  not  say  one  word  the  witness 
could  understand.  His  eyesight  was  much  impaired  ;  he  was  not  much  in  the  habit 
of  reading  by  candle-light  ;  it  was  with  difficulty  he  could  do  so.  He  had  not  time 
to  read  the  paper,  for  he  had  it  in  his  hand  about  a  njinute  only. 

Mary  Clatworthy,  the  other  witness,  deposed  that  about  five  o'clock  in  the  morn- 
ing of  the  22nd  of  January,  being  sent  for  by  Mr.  W'illiam  Mitchell,  she  entered  the 
Testator's  room,  where  Dr,  Thomas  and  Mrs.  Mitchell  were;  Mr.  W^illiam  Mitchell 
entered  the  room  at  the  same  time,  and  James  Hicks.  Mr.  W'illiam  Mitchell  having 
a  paper  in  his  hand  (which  the  Testator  afterwards  signed),  went  up  to  his  bed-side, 
and  gave  it  to  the  Testator,  who  took  it  in  his  hand.  Neither,  as  far  as  she  re- 
collects, said  anything.  Tiie  Testator  looked  at  the  paper  while  he  held  it  in  his  hand, 
which  was  not  more  than  a  minute,  and  then  Mr.  William  Mitchell  gave  him  a  pen 
to  sign  it,  and  the  Testator  put  the  paper  down  before  him  on  the  bed,  and  signed 
his  name  to  it.  She  thinks  Mr.  William  Mitchell  named  to  him  to  sign  it;  he 
pointed  out  the  place  for  him  to  put  his  name,  and  held  the  candle  to  him  while  the 
Testator  had  the  jiaper.  The  witness  and  Hicks  stood  at  the  foot  of  the  bed  as  the 
Testator  signed  the  paper;  Dr.  Thomas,  who  .stood  there  also,  told  them  to  "come 
[144]  forth;"  that  was  about  the  time  the  paper  was  given  to  the  Testator.  Mr. 
William  Mitchell  told  the  Testator  some  words,  which  he  repeated,  just  as  he  was 
going  to  sign  the  paper.  She  and  her  fellow  witness  then  subscribed  the  paper 
(not  knowing  what  it  was)  and  left  the  room.  The  Testator  looked  at  it  apparently 
as  he  held  it  in  his  hand,  but  she  does  not  think  he  read  it ;  he  could  not,  she  thinks, 
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liavc  rccad  it  all,  as  1r'  hai.i  it  in  liis  hand  iidI  a  niiniito  before  he  signed  it  ;  whether 
he  was  of  sound  mind  or  not  at  the  time,  she  could  not  tell;  he  did  not  say  or  do  any- 
thiug  from  which  she  could  tell  whether  he  was  or  not.  He  was  very  weak,  very 
much  more  weak  than  when  she  saw  him  sign  the  |)a]ier  which  she  had  |ireviously 
attested,  and  he  had  l)eeii  getting  worse  and  worse  all  the  time;  his  eyes  were  glazy. 
His  attacks  were  very  much  of  a  night,  and  they  left  him  weak  and  exhausted. 

On  the  luth  of  May,  18-46,  the  learned  .fudge  of  the  Prerogative  Court,  (Sir 
Herbert  Jeuner  Fust,)  by  his  Decree,  pronounced  against  the  force  and  validity  of 
the  second  Codicil,  there  being,  in  his  opinion,  no  ])roof  of  instructions,  or  reading 
over,  or  of  knowledge  of  the  contents  by  the  Testator. 

From  this  Decree  Mitchell  l)rought  the  present  ajipeal,  which  now  came  on  for 
argument. 

Sir  Frederick  Thesiger,  t^.C,  and  Mr.  M.  Smith,  for  the  Appellant. — The  Codicil 
of  the  22nd  of  January  was  made  by  the  Testator,  when  of  competent  and  disposing 
mind  and  understanding.  It  was  duly  executed  and  attested  in  the  manner  required 
by  the  Statute  of  Wills,  1  Vict.,  c.  26,  and  ought  to  have  been  admitted  by  the  Court 
lielow,  to  probate.  The  Statute,  1  Vict.,  c.  26,  does  [145]  not  require  a  party 
].ropounding  a  Will,  to  j)rove  the  Testator's  knowledge  of  the  contents.  In  Croker 
V.  The  Marquis  of  HiTtford  (4  Moore's  P.C.  Cases,  ;!:59),  this  Court  held,  that  the 
rules  relating  to  Wills  of  personal  estate,  since  that  Statute,  were  identical  with  the 
rules  relating  to  real  estate  prior  to  the  Statute.  Now  what  was  a  party  claiming 
real  estate,  under  a  Will,  bound  to  prove  prior  to  that  Statute?  A  Will  devising 
real  estate  might  be  established  without  proving  that  the  Testator  was  cognizant  of 
its  contents.  The  rule  is  thus  laid  down  in  Williams  "On  Executors:"  (3  edit.,  p. 
2G2)  he  says.  "  Where  there  is  proof  of  signature,  every  thing  else  is  implied  till 
the  contrary  be  proved  ;  and  evidence  of  the  W'ill  having  been  read  over  to  the 
Testator,  or  of  instructions  having  been  given,  is  not  necessary:  for  when  an 
instrument  has  been  executed  by  a  competent  person,  it  must  be  presumed  that  the 
party  so  executing  knew- the  contents  and  effect  of  the  instrument,  and  that  he 
intended  to  give  effect  to  it;"  and  he  cites  in  support  of  this  rule,  Billiitf/huisf  v. 
Vici-ers  (1  Phil.  191).  Rodd  v.  Lewis  (2  Cas.  Temp.  Lee,  176).  Faurett  v.  Jones 
(•'i  Phil.  476).  Wheeler  v.  Aldersoii  (:!  Hagg.  587). — [Dr.  Lushing-ton  :  Ilenshdw  v. 
Atkinson  (2  Ves.  and  li.  85)  decided,  that  there  was  no  difference  in  the  rules  of  the 
Courts  of  Connuon  Law  and  of  the  Ecclesiastical  Courts.] — A  devisee  bringing  eject- 
ment was  only  bound  to  prove  that  the  Testator  was  of  sound  mind,  and  that  the  Will 
was  executed  according  to  the  solenuiities  required  by  the  Statute  of  Frauds.  So 
far  from  it  being  necessary  to  prove  that  the  Testator  was  aware  of  the  contents  of 
the  Will,  it  has  been  held,  that  even  when  a  Testator  delivered  the  [146]  Will  as  a 
deed,  that  thai  was  sufficient  publication  of  the  Will  under  tlie  Statute  of  Frauds.  If 
then  the  same  rules  and  princiides  are  to  be  acted  upon,  in  respect  of  Wills  of 
personal  property  since  the  Statute,  1  Vict.,  c.  26,  the  case  is  placed  beyond  a 
doubt.  In  Brooke  v.  Kent  {:]  Moore's  P.C.  Cases,  3;M),  this  Court  decided,  on  the 
([ucstion  of  the  validity  of  certain  obliterations  and  alterations  by  the  Testator,  in 
his  Will,  made  subsequent  to  the  passing  of  the  Statute,  1  Vict.,  c.  26,  that  the  fact 
of  such  obliterations  and  alterations  was  to  be  ascertained  by  the  rules  of  evidence 
applicable  in  similar  cases  under  the  Statute  of  Frauds. — [Lord  Campbell:  The 
Statute  of  Wills,  1  Vict.,  c.  26,  has  nothing  to  do  with  this  case.  Neither  is  there 
such  distinction  between  Wills  of  real,  and  Wills  of  personal  property,  as  you  con- 
tend for.  Take,  for  instance,  the  case  of  a  Will  devising  real  property:  if  there 
be  circumstances  of  suspicion,  it  would  be  left  to  the  jury  to  say,  whether  the  Testator 

knew  the  contents  of  the  Will.     Raworth  v.  Marriott  (1  Mvl.  and  K.  643).] It  is 

not  alleged,  or  proved,  that  any  fraud  was  practised  upon  the  Testator  by  the  Ap- 
pellant with  reference  to  this  second  Codicil. — [Dr.  Lushington  :  WTiere  there  are 
circumstances  of  suspicion  attending  the  n)aking  and  execution  of  a  testamentarv 
paper,  the  Court  requires  more  or  less  proof  as  to  the  knowledge  of  the  contents, 
according  to  the  degree  of  suspicion  about  the  ca.se.] — If  the  evidence  of  the  witnesses, 
that  the  Testator  knew  the  contents  of  the  Codicil,  is  not  satisfactory,  we  can 
establish  that  fact  by  a  riva  voce  examination  of  the  attesting  witnesses,  "if  leave  be 
granted,  under  the  Privy  Council  Act,  3  and  4  Will.  IV.,  c.  41,  s.  7. 

[147]  Mr.  Bethell,  (^.C,  and  Dr.  Addams,  for  the  Respondent. — It  is  a  well-knowii 
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rule  both  at  law  and  in  the  Ecclesi mistical  Courts,  that  a  party  propounding  a  Will, 
which  he  has  either  written,  or  procured  to  be  written,  in  his  favour,  is  bound  to 
furnish  the  Court  with  satisfactory  evidence  aliunde,  of  the  Testator's  knowledge 
of  the  contents  of  the  instrument.  Baker  v.  Batt  (2  Moore's  P.C.  Cases,  317). 
Ban-!/  V.  Butlin  (2  Moore's  P.C.  Cases,  480).  I'aske  v.  Ollatf  (2  Phil.  :V23).  And 
this  Court  will  hesitate  in  doing  anything  to  impeach  such  rule.  The  sole  question 
is,  whether  there  is  here  satisfactory  proof,  either  direct  or  circumstantial,  of  the 
specific  fact,  that  the  Testator  was  cognizant  of  the  contents  of  this  Codicil.  We 
.submit  that  there  is  no  proof  in  the  cause,  adequate  to  the  exigency  of  the  case, 
of  the  Testator  having  signed  the  Codicil  in  question,  knowing  and  approving  of 
its  contents,  and  meaning  by  his  signature  to  give  force  and  eii'ect  to  the  Codicil. 

Sir  Frederick  Tliesiger,  in  reply. — There  is  no  rule  to  be  collected  from  Barry  v. 
Butlin  [2  Moo.  P.C.  480],  and  the  other  authorities  referred  to  by  the  Re.spondent, 
that  the  mere  circumstance  of  a  Will  having  been  prepared  by  the  party  benefitted, 
is  sufficient  to  throw  the  onus  upon  that  party,  to  prove  that  the  Testator  had  a 
knowledge  of  its  contents.  Those  cases  only  decide  this,  that  where  the  circumstances 
altogether  cause  a  degree  of  suspicion  in  the  mind  of  the  Court,  the  Court  will 
require  tliat  suspicion  to  be  removed.  In  this  case  there  is  nothing  to  make  the 
[148]  Court  jealous,  there  was  nothing  clandestine. — [Lord  Campbell :  I  do  not  think 
there  is  any  presumption  of  fraud  ;  it  amounts  only  to  a  presumption  of  invalidity.] 
— If  circumstantial  evidence  be  sufficient,  the  probability  is  here  in  favour  of  the 
I'estator's  knowledge  of  the  contents  of  the  Codicil ;  by  requiring  too  much  evidence 
the  Court  may  defeat  the  Will  of  the  Testator. 

The  Right  Hon.  Dr.  Lushington. — This  is  a  question  respecting  the  validity  of 
a  Council  bearing  date  the  22nd  of  January,  1845,  called  a  second  Codicil  to  the 
W^ill  of  William  Mitchell,  of  Comprigney,  of  the  parish  of  Kenwyn,  Cornwall.  It 
appears  that  the  Testator  had  executed  a  Will  on  the  9th  of  December,  1844,  and  on 
the  19th  of  January,  1845,  he  had  executed  a  first  Codicil  thereto.  Neither  of  the.se 
instruments  is  disputed.  The  sole  question  is,  whether  the  execution  of  the  second 
Codicil,  by  the  Testator,  early  in  the  morning  of  the  22nd  of  January,  1845,  was 
proved  in  the  manner  required  by  law. 

Their  Lordships  do  not  think  it  necessary  to  go  into  the  contents  of  this  paper, 
further  than  to  say,  that  it  purported  to  make  a  very  material  alteration  in  the 
bequest  to  one  of  the  Testator's  daughters,  greatly  to  her  prejudice,  and  to  the 
benefit  of  the  party  propounding  this  paper.  This  Codicil  was  attested  by  two  wit- 
nesses, both  of  whom  were  in  the  service  of  the  Testator  ;  and  it  was  executed  in  (he 
morning  of  the  day  on  which  it  bears  date.  It  was  propounded  by  William  Mitchell, 
the  .son  of  the  Testator,  and  w-as  opposed  by  Mrs.  Thomas,  the  daughter  of  the 
Testator,  and  her  husband.  It  was  propounded  in  what  is  technically  called,  in 
the  Ecclesiastical  Courts,  a  common  condidit,  with  this  exception,  namely,  that  the 
{149]  first  and  second  articles  simply  state  the  making  and  execution  of  the  Will 
of  the  9th  December,  1844,  and  first  Codicil  of  the  19th  January,  1845;  and  the 
third  article  pleads  more  formally  the  directions  for,  and  preparations  of,  the 
second  Codicil  of  the  22nd  of  January,  1845,  the  reading  over  to,  and  approval  of  it 
by,  the  Testator.  It  was  perfectly  competent  to  Mitchell,  if  so  advised,  to  have 
pleaded  all  the  circum.stances  attending  the  making  and  execution  of  the  last-men- 
tionod  Codicil,  in  the  manner  in  which  they  took  place,  and  ho  might  have  pleaded 
any  reason,  or  cause,  which  led  to  an  alteration  of  the  W^ill  of  the  9th  of  December. 
But  for  some  reason,  not  explained  to  the  Court,  he  has  confined  his  plea  to  a 
tondidif,  on  which  no  witness  could  be  examined  but  the  attesting  witnesses,  the 
persons  })resent  at  the  execution,  and  the  drawer  of  the  Codicil.  The  drawer  of 
the  Codicil  being  Mitchell,  he  could  not  be  produced  as  a  witness.  But  for  the 
purpose  of  adducing  facts  subsidiary  to  the  execution,  and  from  thence  of  satisfying 
the  Court  which  was  to  decide  on  the  validity  of  the  instrument,  that  it  was  duly 
executed  with  a  full  knowledge  and  approval  of  the  contents,  they  might,  as  I  have 
said,  have  pleaded  them  in  the  original  plea,  or,  as  suggested  by  the  Counsel  of  the 
Respondent,  they  might  liave  brought  in  additional  articles  in  the  Court  below,  or 
the}'  might  have  pleaded  in  this  Court  (in  which  an  allegation  was  asserted  and 
.'ihandoned)   all   the   circumstances,   necessary   to  be  brought   forward,   as  to   the 
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preparation  and  execution  of  that  Codicil.  As  tliey  liave  not  done  this,  the  necessary 
conclusion  of  their  Lordships  must  be,  that  tliere  were  no  ))revious  instructions  and 
no  declarations,  and  tliat  no  evidence  of  recognition  or  knowledge  of  the  contents 
of  the  Codicil  [150]  could  be  produced  on  the  part  of  the  Ai)pellant.  The  result  is, 
that  the  case  is  in  precisely  the  same  state  in  which  it  was  argued  l)efore  tlie  Court 
below,  namely,  whether  the  evidence  of  the  two  subscribing  witnesses  to  the  Codicil 
is  sufficient  in  law  to  satisfy  their  Lordships  tliat  the  judgment  of  the  Court  below 
was  erroneous,  and  that  the  Codicil  was  duly  executed.  When  I  use  the  term 
"  duly  executed,"  I  do  not  mean  merely  the  technical  sense  of  it,  the  fact  of  execution 
by  the  signature  of  the  Testator  and  the  subscrijjtion  of  two  witnesses,  as  required 
by  the  Statute;  but  I  mean,  by  the  term  "  duly  executed,"  proof  of  execution  which 
carries  with  it  a  conviction  that  the  Testator  knew,  and  approved  of,  the  contents 
of  the  inst  rumeiit. 

Now  with  respect  to  the  law  upon  this  point,  as  to  what  proof  is  necessary  in  a 
case  of  this  kind,  I  ap|>rehend  that  no  question  has  undergone  so  much  argument, 
and  so  much  consideration,  as  the  nature  of  the  proof  which  is  required,  where  tiie 
drawer  of  a  Will  is  a  person  materially  and  principally  benefitted  by  it.  Their 
Lordships  are  unanimously  of  opinion  that  the  law  as  laid  down  by  Mr.  Baron 
Parke,  in  the  case  of  Barry  v.  Butlin.  (2  Moore's  P.C.  Cases,  480),  is  the  law  that 
they  ought  strictly  to  adhere  to;  and  that  law  appears  to  be  this, — that,  wherever 
an  instrument  has  been  prepared  by  a  person  interested  under  it,  you  must  give 
.some  evidence,  of  some  description  or  other,  to  satisfy  the  mind  of  the  Court  that  the 
Testator  knew  and  approved  of  the  contents.  There  may,  perhaps,  have  been  some 
notion  in  former  days  that  the  evidence  must  have  been  of  some  peculiar  description  ; 
such  as  of  reading  over  the  Will  to  the  Testator  :  but  this  is  not  the  law  as  laid 
down  by  Mr.  Baron  Parke,  in  Barry  v.  Butlin  [2  Moo.  P.C.  480]:  provided  you  can 
satisfy  the  Court  l)y  any  evidence  that  the  Testator  knew  and  approved  [151]  the 
contents  of  the  instrument,  it  is  perfectly  sufficient  for  the  effect  to  be  wrought  out. 

Tlien  what  is  this  case?  Here  is  no  previous  declaration,  nor  the  slightest 
recognition  ;  here  is  not  one  atom  of  evidence  of  any  instructions  ever  been  given 
by  the  Testator  him.self  :  and,  therefore,  the  Court  is  to  extract  from  what  passed 
at  the  time  of  execution,  as  deposed  to  by  the  witnesses,  whether  or  not  the  Testator 
knew  the  contents  of  the  paper,  and  adopted  and  approved  of  them.  Now  there 
is  not  one  single  expression  deposed  to  by  the  witnesses,  as  far  as  I  can  find  in 
their  evidence,  as  coming  from  the  Testator  himself.  If,  therefore,  the  evidence  is 
sufficient,  it  must  be  sufficient  on  the  ground  that  he  had  the  Codicil  in  his  hand, 
and  had  the  opportunity  of  reading  it,  and  that  he  did  read  the  Codicil,  and  after- 
wards approved  of  the  contents,  by  the  execution  of  it.  But  it  does  not  appear  to 
their  Lordships  that  the  Testator  ever  did  read  the  Codicil,  as  far  as  they  can  judge 
from  the  evidence  in  the  cause.  It  must  be  proved  to  their  Lordships'  satisfaction, 
by  some  evidence  that  would  lead  them  to  the  conclusion,  that  the  Testator  did  know 
and  approve  the  contents  of  the  Codicil ;  but  from  the  evidence  before  us  there  is 
no  medium  conchidendi  that  he  did  know  and  approve  the  contents.  Such  cases 
liave  occurred  over  and  over  again,  and  it  is  not  a  case  in  which  the  Court  is  called 
upon  to  say,  or  would  presume  to  say,  that  the  person  propounding  the  Codicil  has 
been  guilty  of  any  offence,  moral  or  otherwise;  but,  unfortunately  for  himself,  he 
has  not  produced  the  proof  which  the  law  requires,  and  such  as  their  Lordships  are 
all  of  opinion  is  demanded  by  the  rule  we  are  bound  strictly  to  adhere  to.  That  being 
so,  we  are  under  the  necessity  of  affirming  the  judgment  of  the  Court  below. 

[Mews'  Dig.  tit.  WILL ;  I.  Testamentary  Capacity  j  g.  Soundness  of  mind.  On  point 
(i.)  as  to  burden  of  proof  (6  Moo.  P.C.  150),  see  note  to  Barry  v.  Butlin,  18.38,  3 
Moo.  P.C.  92  ;  (ii.)  as  to  reading  over  instrument  to  testator  before  execution 
being  unnecessary  (6  Moo.  P.C.  150-151),  see  I'arker  v.  Fi'h/ate.  1883,  8  P.D. 
171  ;  and  Perera  v.  Perera  (1901),  A.C.  354.] 
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[152]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

THE  BANK  OF  AVSTRALkfilA^—Apjyellants;  THOMAS  CHAPLIN  BREILLAT, 

Chairman  of  the  Bank  of  Australia, — Respondent*  [Dec.    10,    11,    lo,   and 

14,  1817]. 

If  an  instrument  contains  distinct  engagements,  by  which  a  party  binds  himself 
to  do  certain  acts,  some  of  which  are  legal,  and  some  illegal  at  connnon  law  ; 
the  performance  of  those  which  are  legal  may  be  enforced,  though  those  which 
are  illegal  cannot  [6  Moo.  P.C.  201]. 
By  a  Deed  of  Settlement,  a  Joint  Stock  Banking  Company,  called  "  The  Bank  of 
Australia,"  was  established  as  a  Bank  of  issue  and  deposit,  at  Sydney,   in 
New  South  Wales.     The  deed  contained  clauses  conferring  powers  upon  tlie 
Directors,  "  For  the  better  management   of  the  concerns  of  the  said   Com- 
pany, etc.,"  whereby  it  was  declared  that  they  shall  have,  and  be  expressly 
invested  with,  "  full  power   and   authority  to   superintend,  order,  conduct, 
regulate,  and  manage  all  and  singular  the  affairs  and  business  of  tlie  said 
Company,  to  the  best  of  their  discretion  and  judgment,  under  and  subject 
to  the  provisions  thereinafter  contained."     Such  Board  of  Directors  were 
further  empowered  to  "  devise  and  make  such  provisions,  rules,  orders  and 
regulations,  touching  the  government,  carrying  on,  and  management  of  the 
affairs  of  the  said  Company,  the  same  not  being  repugnant  to  the  general 
rules  and   regulations  therein   contained,   as  they  should  think  expedient." 
In  the  year  184.3,  the  Bank  of  Australia  became  involved  in  pciuiiary  diffi- 
culties, whereupon  the  Directors  at  Sydney  apjilied  to  the  Bank  of  Australasia 
for   a  loan,   and  borrowed   from  that   Bank,   at   various  times,   the  sum  of 
£154,000,  for  which  the  Directors  gave  their  promissory  note.     Upon  the 
nesrotiation  of  this  loan,  the  Directors  of  the  Bank  of  Australia  entered  into 
an  agreement  with  the  Bank  of  Australasia,  whereby  they  stipulated  that  the 
Bank  of  Australia  should  cease  to  be  a  Bank  of  issue,  deposit  and  discount, 
and   should  become  a  Loan   Company ;   and   that   no   transfer  of   shares  or 
stock  should  be  made  without  the  consent  of  the  Bank  of  Australasia  ;  they 
also  agreed  to  wind  up  and  get  in  their  capital  as  a  Loan  Company.     Pay- 
ment of  the  note  for  £154,000  was  refused  by  the  shareholders  of  the  Bank 
of  Australia,  on  the  ground  that  the  stipulations  contained   in   the  agree- 
ment were  ultra  vires  the  Directors.     On  an  action  brought  by  tlie  Bank  of 
Australasia  on  the  promissory  note  against  the  Chairman  of  the  Bank  of 
Australia,  the  Supreme  Court  at  New  South  Wales,  at  a  trial  at  bar,  found 
for  the  Defendant.     Upon  appeal, — Held  by  the  Judicial  Committee  (reversing 
the  verdict  and  judgment  of  the  Supreme  Court), — 
1st.  That  the  Directors  of  the  Bank  of  Australia  had  the  powers  of  managing 
partners  in  an  ordinary  banking  partnership,  and  that,  amongst  these,  was 
the  power  of  borrowing  money  for  the  purpose  of  discharging  the  existing 
liabilities  of  the  Bank  till  the  assets  should  be  realised,  and  of  discontinuing 
the  Bank  if  they  thought  such  conduct  essential  to  the  interests  of  the  share- 
holders [6  Moo.'P.C.  195]. 
2ndly.  That  the  circumstances  of  the  engagements  of  the  Directors  to  repay  the 
loan  being  accompanied  l)y  other  stipulations,  some  of  which  were  ultra  vires, 
did  not  discharge  the  Bank   from   liability  to   rejiay  tlie  loan,   as  the  only 
effect   of   those  stipulations  was,   that  thev  could   not   be   enforced   [6   Moo 
P.C.  201]. 
Held  also,  that  the  proceeding  before  the  Judicial  Committee  from  the  verdict  of 
the  Supreme  Court  was  in  the  nature  of  an  appeal  and  not  a  writ  of  error, 
and  that  this  Court  has  power,  under  its  connuon-law  jurisdiction,  to  give 
subsequent  intere.st  upon  the  judgment  debt  [6  Moo.  P.C.  206]. 
Although  no  power  is  given  Ijy  the  Charter  of  Justice,  or  the  Act  of  Parliament 

*  Present:  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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creating  the  Suprome  LVjurt  at  New  South  Wales,  to  allow  an  appeal  to  the 
Quoen  in  Council  from  that  Court  ;  yet,  to  prevent  a  failure  of  justice,  this 
Court  will,  upon  a  special  Petition  for  tliat  purpose,  prrant  leave  to  ai)j)eal 
from  a  judgment  of  that  Court  [6  Moo.  P.C.  169]. 

This  was  an  Appeal  from  a  jiidjrnieiit  of  the  Supreme  Court  at  New  South  Wales, 
in  an  action  of  assumpsit  on  three  promissory  notes,  and  on  the  coni-[153]-n]on 
money  counts,  on  a  trial  at  bar  in  that  Court,  in  which  the  Appellants  were  I'lain- 
tiffs,  and  the  Respondent,  the  Chairman  of  the  Bank  of  Australia,  was  sued  as  a 
nominal  Defendant  under  the  provisions  of  an  Act  of  the  Local  Legislature  (Col. 
Act.  4th  Will.  IV.,  28th  Aug.,  18:5:5). 

The  Appellants  were  partners,  carrying  on  the  Inisiness  of  bankers,  at  Sydney, 
in  New  South  Wales,  under  the  title  of  "  The  Bank  of  Australasia."  The  Respondent 
was  the  Chairman  and  pai'tner  of  a  joint  stock  company,  who  also  carried  on 
business  as  bankers  at  Sydney,  liy  tlie  name  of  '"  The  Bank  of  Australia,"  under  the 
provisions  of  a  deed  of  settlement,  dated  the  1st  of  May,  18:5:5. 

This  deed,  after  reciting  a  previous  deed  of  settlement,  of  the  22nd  of  May,  1826, 
recited,  among  other  things,  that  it  had  been  deemed  e.xpedient  for  pro-[154]- 
moting  the  agriculture,  trade  and  commerce  of  the  colony  of  New  South  Whales,  that 
a  Bank  should  be  established  and  founded  in  Sydney,  as  well  for  the  purposes  of 
discount  and  issuing  of  notes  and  bills,  and  lending  monies  on  securities,  and  cash 
accounts  for  the  safe  custody  of  monies  and  securities  for  monies,  for  the  general 
public  accommodation  and  Itenefit,  as  also  for  transacting  and  negotiating  all  such 
other  matters  and  things  as  are  usually  done  and  performed,  relating  to,  or  connected 
with,  the  ordinary  business  of  banking  ;  and  that  the  several  persons,  ])arties  thereto, 
had  agreed  to  establish  sucli  Bank,  and  to  raise  up  a  joint  stock  or  capital  of 
£120,000,  in  shares  of  £100  each,  and  to  carry  on  the  same  in  copartnership 
together,  under  the  name  of  "  Tlie  Bank  of  Australia,"  for  the  term  of  .seven  years. 
The  Deed  of  Settlement  further  recite  that  the  parties  to  the  Deed  were  the  holders 
of  the  whole  capital  stock  of  the  Bank,  and  tliat  it  had  been  agreed  to  carry  on  the 
business  for  the  further  term  of  100  years,  with  a  capital  of  .£200,000.  It  was  then 
witnessed  that  the  parties  to  the  Deed  mutually  covenanted  and  agreed  with  each 
other  that  they  and  the  persons  who  should  thereafter  be  or  become  parties  thereto 
should  and  would  be,  remain  and  continue,  copartners  and  joint  stock  proprietors 
of  and  in  the  said  capital  stock  of  £200,000,  or  so  much  thereof  as  should,  from 
time  to  time,  be  paid  in  or  actually  form  the  capital  of  the  said  Company,  in  pro- 
portion to  the  number  of  shares  .set  against  their  respective  names  and  seals,  for 
the  i)urpose  of  carrying  on  the  business  of  the  said  Company,  under  the  title, 
denomination  or  firm  of  "  The  Bank  of  Au.stralia,"  for  the  term  of  100  years,  deter- 
minable, nevertheless,  as  thereinafter-mentioned,  and  [155]  subject  to,  and  under 
the  rules  and  regulations,  and  covenants,  conditions,  clauses  and  agreements  there- 
inafter or  thereafter  to  be  agreed  upon  and  established  in  the  manner  and  form 
thereinafter  provided  in  that  behalf. 

The  Deed  contained  seventy-three  distinct  clauses  ;  but  it  is  only  material  to 
the  present  case  to  notice  the  following:  — 

Clause  2.  That  the  business  and  concerns  of  the  said  Company  should  continue 
to  be  carried  on  and  conducted  at  Sydney,  where  the  same  was  then  carried  on, 
and  such  other  places  as  the  Proprietors  sliould  thereafter  agree  upon. — C.  ^  and 
4.  That  the  capital  should  be  £200,000,  in  shares  of  £100  each.— C.  10.  That  the 
capital  might  be  increased  beyond  £200,000,  if  the  major  part  of  the  Proprietors, 
for  the  time  being,  should  think  fit,  and  be  raised  by  the  issue  of  new  or  additional 
shares  to  the  then  Members,  or  in  such  other  form  and  nianrjer  as  the  Proprietors  at 
a  General  Meeting  should  deem  expedient. — C.  17.  That  every  shareholder  slio\dd 
have  a  distinct  interest  in  his  share  of  the  stock,  so  as  to  be  assignable  and  transfer- 
able, under  the  restrictions  and  in  manner  therein  mentioned. — C.  .38.  That  for 
the  better  management  of  the  concerns  of  the  said  Companv,  under  and  in  conformity 
to  the  provisions  thereinafter  contained,  or  to  be  thereafter  provided  for,  and  for 
securing  the  observance  thereof,  the  same  should  be  confided  to  the  care,  superin- 
tendence^ and  management  of  eleven  Directors,  to  be  so  qualified,  elected  and  ap- 
pointed, and  with  sucli  authorities  and  powers  as  are  thereinafter  declared,  which 
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said  Members  should  be  and  act  as  Directors  of  the  concerns  of  the  said  Company. — 
C.  48.  That  not  less  than  fovir  Directors  should  form  a  Board  for  the  management 
and  direction  of  the  afiairs  [156]  and  business  of  the  said  Company. — C.  51.  That 
such  Board  of  Directors  should  have,  and  they  were  thereby  expressly  invested  witli, 
full  power  and  authority  to  superintend,  order,  conduct,  regulate,  and  manage,  all 
and  singular  the  affairs  and  business  of  the  said  Company,  to  the  best  of  their 
discretion  and  judgment,  under  and  subject  to  the  provisions  thereinafter  contained. 
— C.  53.  That  such  Board  of  Directors  might  make  provisions,  rules,  orders,  and 
regulations  touching  the  government,  carrying  on,  and  management  of  the  afiairs 
of  the  Company,  the  same  not  lieiug  repugnant  to  the  general  rules  and  regulations 
therein  contained,  as  they  shall  think  e.vpedient. — C.  5-1.  That  such  Board  of 
Directors  should  have  the  entire  management  and  control  of  the  lending  of  money 
on  bills,  notes,  bonds,  mortgages,  and  other  securities,  and  of  the  purchase  and  sale 
of  bullion,  gold  and  silver,  and  such  coins  and  monies  as  they  might  consider 
necessary  for  carrying  on  the  business  of  the  said  Company,  or  as  thej'  should  think 
advisable  and  advantageous  for  the  general  interests  thereof,  and  should  have 
the  uncontrolled  right  of  calling  in,  receiving,  and  enforcing  payment  of  all  monies 
due  to  the  Company  however  secured. — C.  55.  That  such  Board  of  Directors  should, 
from  time  to  time,  settle  and  determine  in  whose  name  or  names  all  securities  that 
should  be  required  to  be  entered  into,  by  and  on  behalf  of  the  said  Company,  or  by 
or  on  behalf  of  any  person  or  persons  transacting  or  negociating  any  matter  or 
business  whatsoever  therewith,  should  be  taken  and  given,  and  by  whom  and  in  what 
manner  and  form,  and  for  what  amount,  the  several  casli  notes  of  the  said  Company 
should  be  drawn,  signed,  given  and  issued,  and  from  time  to  time  [157]  alter  and 
vary  the  same  as  they  should  think  proper. — C.  56.  That  the  Board  of  Directors 
might  call  Special  General  Meetings  of  the  Proprietors  to  consider  the  propriety  of 
making  further  calls. — C.  64.  That  a  General  Meeting  of  the  Members  of  the 
Company  should  be  convened,  and  held  at  the  house  where  the  business  of  the  Bank 
should  be  carried  on  and  managed  for  the  purpose  of  transacting  and  considering 
the  general  business  and  concerns  of  the  said  Company,  on  a  day  to  be  appointed 
by  the  Board  within  three  weeks  after  the  first  of  January  and  first  of  July  in  each 
year. — C.  67.  That  the  Directors  might  call  Special  General  Meetings  by  a  news- 
paper advertisement  or  by  circular  in  case  of  emergency. — C.  68.  That  any  eleven 
Members  entitled  to  vote  might  at  any  time  when  they  should  see  occasion  or  deem 
the  same  expedient,  by  writing  addressed  to  the  Directors,  and  stating  the  reason 
of  such  occasion  or  expediency,  recjuire  a  Special  General  Meeting  to  be  convoked 
upon  the  concerns  of  the  Company,  and  that  the  Directors  should  within  ten  days  or 
as  soon  thereafter  as  circumstances  would  permit,  convoke  such  meeting  for  con- 
sidering the  subject  mentioned  in  such  notice. — C.  69.  That  fourteen  days  notice  of 
all  General  and  Special  General  Meetings  (except  in  emergencies)  should  be  given  in 
one  or  more  newspapers. — C.  7-3.  That  the  term  of  100  years  thereby  agreed  upon, 
might  be  determined  by  a  General  Meeting  of  the  Members  of  the  Company,  not 
bein"  less  than  eleven,  at  the  expiration  of  the  first  ten  years,  and  every  succeeding 
ten  years  of  the  said  term. 

The  business  of  the  Bank  was  managed  l)y  Directors,  chosen  from  time  to  time,  in 
pursuance  of  the  deed,  and  acting  by  Boards  of  not  less  than  four. 

[158]  In  the  beginning  of  the  year  1843,  the  Bank  of  Australia  having  become 
involved  in  difficulties,  the  Directors  resolved  on  applying  to  the  Appellants  for 
assistance  in  the  way  of  a  loan,  to  enable  them  to  meet  the  engagements  of  the  Bank, 
and  to  give  them  time  for  the  realization  of  their  assets  without  sacrifice;  and 
accordino-ly,  on  the  21st  of  February  in  that  year,  a  deputation  from  the  Board, 
consisting-  of  the  Chairman  and  two  other  Directors,  accompanied  by  the  Secretary 
and  Cashier,  waited  upon  the  Superintendent  and  Sydney  Manager  of  the  Bank  of 
Au.stralasia,  for  the  purpose  of  negociating  such  loan  on  behalf  of  the  Bank  of 
Australia,  on  which  occasion  they  submitted  a  statement  of  their  affairs  to  tiie 
Appellants. 

After  some  negociation,  it  was  ultimately  agreed  by  the  A]ipellants'  Bank  to 
lend  to  the  Respondents'  Bank,  for  the  purpose  of  meeting  its  engagements,  the 
sum  of  £150,000  upon  the  direct  engagements  of  the  liorrowing  Bank  ;  and  by  the 
managing  officers  of  the  Union  Bank  of  Australia,  to  lend  for  the  same  purpose  the 
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sum  of  £60,000,  upon  the  endorsement  by  the  Bank  of  Australia  of  hills  in  their 
hands.  A  resolution  afi;reeing  to  the  loan  by  the  Appellants  was  passed  Ijy  the 
Respondents'  lioard  of  Directors  ;  and  on  the  27tli  of  February,  the  Bank  of  Australia, 
by  their  Secretary  and  Cashier,  addressed  to  the  Appellants'  Superintendent  the 
following  letter  :  — 

"  Bank  of  Australia,  Sydney. — Sir,  In  reference  to  the  communications  whicli 
have  taken  place  between  the  Directors  and  Casliier  of  this  Institution  and  the  Bank 
of  Australasia,  relative  to  the  intended  alteration  in  the  business  of  this  Bank,  and 
tlie  assistance  it  will  require,  for  the  purpose  of  meeting  its  immediate  liabilities,  1 
am  directed  by  the  Board  [159]  to  communicate  to  you  their  resolution  of  calling 
a  meeting  of  the  Proprietors  for  the  16th  of  March  next,  for  the  purpose  of  making 
the  necessary  arrangements  for  terminating  the  business  of  this  Bank,  and  con- 
verting it  into  a  Loan  Company,  witli  a  view  to  the  security  of  its  outstanding  debts. 
and  to  enable  the  Bank,  in  the  meantime,  to  liquidate  its  engagements  without  in- 
convenience to  the  public.  I  am  desired  by  the  Directors  to  acknowledge  and  thank 
you  for  your  tender  of  assistance,  and  to  accept  of  the  advance  of  the  Bank  of 
Australasia  of  the  sum  not  exceeding  £150,000,  in  such  sums  as  may  from  time  to 
time  be  required  on  the  security  of  the  acceptances  of  this  Bank,  at  three  months 
date,  at  an  interest  of  ten  per  cent,  per  annum,  and  subject  to  the  following  con- 
ditions: — 1st.  That,  on  or  before  the  31st  March,  this  Bank  shall  cease  to  be  a  Bank 
of  issue,  and  in  winding  up  its  affairs  all  future  payments  shall  be  made  through 
the  Bank  of  Australasia.  2]id.  Tliat  no  bills  shall  be  discounted  by  the  Bank  after 
that  date,  except  such  as  may  be  required  to  renew  bills  now  held  by  the  Bank.  3rd. 
That  no  transfer  of  shares  or  stock  shall  be  made  without  the  consent  of  the  Bank 
of  Australasia.  4th.  That  the  lialiilities  incurred  by  this  Bank  for  Messrs.  Hughes 
and  Hosking.  and  for  Mr.  J.  T.  Hughes,  be  covered  by  the  execution  by  them  of 
such  trusts  to  the  Bank  of  Australia,  as  may  be  necessary  to  place  the  control  of 
the  affairs  of  the  firm  and  of  Mr.  J.  T.  Hughes  under  this  Bank,  to  meet  their 
existing  obligations,  and  to  prevent  them  from  contracting  new  ones  without  the 
consent  of  this  Bank,  and  that  the  whole  of  their  future  business  during  the  con- 
tinuance of  the  trusts  be  transacted  through  the  Bank  of  Australasia.  5th.  That 
the  Bank  of  Australia  shall  not  incur  new  liabilities  without  the  consent  of  the 
Bank  of  Austra-[160]-lasia.  I  have  the  honour  to  be.  Sir,  your  most  obedient 
servant,  W.  H.  Mackenzie,  Cashier.  To  the  Superintendent  of  the  Bank  of  Austra- 
lasia, Sydney." 

On  the  2nd  of  March,  1843,  the  Appellants'  Superintendent  addressed  to  the 
Respondents'   Cashier   and   Secretary,  the  following  answ^er  :  — 

"  Bank  of  Australasia,  Superintendent's  Office,  Sydney,  2nd  March,  1843. — Sir, 
I  beg  to  acknowledge  the  receipt  this  morning  of  your  letter  of  the  27th  ult., 
comumnicating  the  resolution  of  your  Board  to  call  a  Meeting  of  Proprietors  for 
the  16th  instant,  for  the  purpose  of  making  arrangements  to  terminate  the  transac- 
tion of  business  by  your  establishment  as  a  Bank,  and  to  convert  it  into  a  Loan 
Company,  and  intimating  the  intention  of  your  Directors  to  avail  themselves  of  the 
assistance  of  the  Bank  of  Australasia  in  liquidating  their  current  engagements,  to 
an  extent  not  exceeding  £150,000,  in  such  sums  as  may,  from  time  to  time,  be 
required,  on  the  security  of  the  acceptances  of  the  Bank  of  Australia,  at  three 
months  date,  at  an  interest  of  ten  per  cent,  per  annum,  and  subject  to  the  conditions 
therein  detailed.  And,  in  reply,  I  beg  to  state  that  this  establishment  is  prepared 
to  meet  the  requisitioias  of  the  Bank  of  Australia,  to  the  extent  and  on  the  con- 
ditions which  you  have  specified.  I  am,  Sir,  your  most  obedient  servant,  William 
Hamilton  Hart,  Superintendent.  W.  H.  Mackenzie,  Esq.,  Cashier  of  the  Bank  of 
Australia,  Sydney." 

In  furtherance  of  the  arrangements  agreed  to  by  these  resolutions,  notes  were 
accepted  and  discounted  by  the  Bank  of  Australasia,  in  favour  of  the  Respondents' 
Bank,  between  the  29tli  of  March,  1843,  and  the  30th  of  October  in  the  same  year, 
on  W'hich  day,  pursuant  to  a  resolution,  the  then  exi.sting  securities  [161]  were  can- 
celled, and  in  lieu  of  them  the  following  promissory  note,  signed  by  the  Chairman, 
Mr.  Norton,  on  behalf  of  the  Bank  of  Australia,  was  delivered  by  their  Cashier  and 
Secretary  to  the  Appellants'  manager: — "Sydney,  •'50th  Octoljer,  1843,  £154,000 
sterling.     On  demand.  I  promise  to  pa}-  to  the  Bank  of  Australia,  or  order,  the  sum 
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of  £154,000  sterling,  with  interest  from  this  date,  for  value  received,  for  and  on 
behalf  of  the  Bank  of  Australia.  J.  Norton,  Cliairman.  Payable  at  the  Bank  of 
Australia." 

The  amount  due  for  principal  and  interest  on  the  existing  notes,  was  cal- 
culated by  the  Cashier  and  Secretary,  with  the  Manager,  and  found  to  be 
£15i,480  19s.  lid.  ;  and  upon  the  delivery  of  the  last  mentioned  promissory  note, 
the  balance  of  £480  19.s.  lid.  was  settled  between  the  two  Banks  in  account,  the 
Bank  of  Australia  being  credited  witli  the  full  sum  of  £154,000,  upon  the  new  note. 

In  all  the  communications  which  took  place  between  the  Directors  and  officers 
of  the  Bank  of  Australia  and  the  officers  of  the  Bank  of  Australasia,  up  to  the  month 
of  Augu.st,  1844,  the  latter  was  treated  as  an  acknowledged  creditor  of  the  former 
to  the  amount  of  the  notes  and  acceptances  of  the  Cashier  or  Chairman,  for  the 
time  being,  in  its  favour. 

At  a  Special  general  meeting  of  the  Proprietors  of  the  Bank  of  Australia,  held 
on  the  6th  of  August,  1844,  it  was  resolved,  by  a  majority  of  the  Proprietors  there 
present,  as  follows:  "That  the  loan  negociated  between  the  Bank  of  Australasia, 
the  former  Directors  of  this  Bank,  and  Messrs.  Hughes  and  Hosking,  is  not  Ijinding 
on  the  proprietary  of  this  Bank,  and  that  the  Board  of  Directors  be  hereby  [162] 
instructed  to  defend  any  action  that  the  Bank  of  Australasia  may  bring  for  the 
recovery  of  the  same." 

Upon  the  expiration  of  the  twelve  months  from  the  24th  October,  1843,  pay- 
ment of  the  amount  due  for  principal  and  interest  on  the  promissory  note  for 
£154,000  was  demanded  at  the  Bank  of  Australia,  on  behalf  of  the  Appellants,  and 
refused. 

About  this  time  Mr.  Norton  resigned  the  office  of  Chairman  of  tlie  Bank  of 
Australia,  and  was  succeeded  by  the  Respondent,  Thomas  Chai)lin  Breillat,  who 
was  duly  appointed  and  registered  as  such  Chairman. 

On  the  26th  of  November,  1844,  the  Appellants  commenced  tlieir  action  in  the 
Supreme  Court  of  New  South  Wales,  against  Thomas  Chaplin  Breillat,  as  the 
nominal  Defendant,  for  and  on  behalf  of  the  Company  of  the  Bank  of  Australia, 
to  recover  the  amount  of  the  promissory  note  for  £154,000  and  interest,  and  also 
the  amount  of  two  other  promissory  notes  for  the  respective  sums  of  £3480  12s. 
and  £2854  Os.  lOd.,  which  had  been  endorsed  and  delivered  by  the  Kespondent's 
cashier  to  the  Appellants,  and  had  been  discounted  by  the  Appellants  for  the  Bank 
of  Australia  in  the  usual  course  of  business. 

The  declaration  contained  seven  counts  :  By  the  first  and  second  counts,  the 
Appellants  claimed,  upon  the  endorsements  of  the  cashier  of  the  promissory  notes 
for  £3480  12s.,  and  £2854  Os.  lOd.,  as  upon  the  endorsements  of  the  Bank  of 
Australia  ;  lay  the  third  count,  the  Appellants  charged  the  Bank  of  Australia  as 
makers  of  the  promissory  note  for  £154,000  and  interest ;  and  by  the  fourth,  fifth, 
sixth,  and  seventh  counts,  the  Appellants  charged  the  Bank  of  Australia  in  the 
nominal  amount  of  [163]  £350.000,  as  for  money  lent,  money  paid,  interest,  and 
on  an  account  stated,  in  the  usual  form. 

The  Defendant  pleaded  to  the  first  two  counts  of  the  declaration,  in  the  whole 
six  pleas,  denying  the  material  alle<i:ations  contained  in  those  cotmts.  To  the  third 
count,  he  pleaded,  seventhly,  that  the  Bank  of  Australia  did  not  make  the  note 
nientioned  in  that  count.  And  to  the  last  four  counts  he  pleaded,  eightlily,  that  the 
Bank  did  not  promise  modo  et  forma ;  and  ninthly  and  tenthly,  pleas  of  payment 
and  of  set-off. 

The  Appellants  joined  issue  upon  the  first  eight  pleas,  and  traversed  the  ninth 
and  tenth  pleas.  The  Defendant  joined  issue  on  the  replication  to  the  ninth  and 
tenth  pleas. 

The  cause  wa.s  set  down  for  trial,  and  came  on  to  be  heard  liefore  Jolm  Nodes 
Dickinson,  Esquire,  one  of  the  Judges  of  the  Supreme  Court,  and  a  special  jury,  on 
the  27th,  28th,  29th,  30th,  and  31st  days  of  March,  and  the  1st,  2nd,  3rd,  4th,"  5th, 
and  8th  days  of  April,  1845.  The  jury  being  unable  to  agree  to  a  verdict  unani- 
mously, within  six  hours  after  the  close  of  the  Judge's  charge,  or  by  a  majority  of 
nine  to  three,  within  twelve  hours  after  such  charge,  were  at  the  end  of  twelve  hours 
discharged  by  the  learned  Judge  from  giving  any  verdict,  under  the  authority  of 
an  Act  of  the  Colonial  Legislature. 
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The  cause  was  afi'ain  set  down  for  trial,  and  was  ordered  to  be  tried  at  the  bar 
of  the  Supreme  Court,  on  the  23rd  of  .June,  in  the  same  year,  and  so  from  day  to 
day  until  it  should  have  been  fully  disposed  of.  It  was  accordingly  heard  on  th- 
23rd  of  June,  and  on  various  other  days,  ending  on  the  -ttli  of  August  fol-[164] 
lowing,  before  the  Chief  Justice,  Alfred  Stephen,  and  their  Honors,  John  Nodes 
Dickinson  and  William  A'Beckett,  Esquires,  Puisne  Judges  of  the  Supreme  Court. 

The  Plaintiffs  at  the  trial  abandoned  the  first  and  second  counts,  and  the  evidence 
on  both  sides  was  confined  to  the  issues  on  the  seventh  and  eighth  picas.  The  eflfect 
of  tiie  evidence  on  the  trial,  and  the  purport  of  the  documents  produced,  so  far  as 
they  affected  the  point  under  consideration  in  I  lie  present  appeal,  are  particularly 
stated  in  the  judgment  of  their  Lordships. 

The  Defendants  resisted  tlie  claim,  on  the  ground  that  the  sum  deuiai.ded,  was 
for  money  borrowed  by  the  Directors,  without  authority,  and  he  contended  that 
the  power  of  the  Directors  to  bind  the  Company  by  borrowing  money  must  depend 
entirely  upon  the  Deed  of  Settlement,  and  could  only  be  supported  liy  an  express 
authority  to  that  effect,  and  that  tJie  Deed  of  Settlement  of  the  Bank  of  Australia 
gave  the  Directors  no  power  to  contract  for  the  Company,  as  they  had  done  in  this 
case,  although  he  admitted  that  a  borrowing  by  r(^discount  would  have  Ijeen  legiti- 
mate. And  he  further  contended  that,  even  if  such  power  existed,  the  contract  was 
so  vitiated  by  the  conditions  stated  in  the  letter  of  the  27th  February,  1813,  as  to 
disentitle  the  Plaintiffs  to  recover  the  money  advanced.  The  Defendant  also  at 
tempted  to  show  by  evidence  that  the  loan  had  been  contracted  for  the  purpose  of 
supporting  the  firm  of  Hughes  and  Hosking,  and  the  individual  members  of  that 
firm,  by  the  unfair  procurement,  and  for  the  real  benefit  of  the  Plaintiffs,  and  he 
contended  that  on  this  ground  also  the  Plaintiffs  could  not  recover. 

[165]  Upon  the  evidence  given  at  the  trial  at  Ijar,  the  two  Puisne  Judges  were 
of  opinion  that  the  Defendant  was  entitled  to  a  verdict.  The  Chief  Justice  was  of 
a  contrary  opinion. 

The  Chief  Justice,  in  his  charge,  informed  the  jury,  in  substance,  that  the 
Judges  were  all  clearly  satisfied  Ijy  the  evidence,  that  the  loan  made  by  the  Plain- 
tiff's was  so  made  in  order  to  enable  the  Bank  of  Australia  to  meet  liabilities  pre- 
viously incurred,  and  with  the  contracting  of  which  it  did  not  appear  that  the 
Plaintiffs  had  anything  to  do  ;  that  the  entire  amount  had  been  advanced  for  such 
purposes,  that  no  part  of  it  had  been  applied  in  payment  of  engagements  of  Hughes 
and  Hosking,  or  J.  T.  Hughes,  with  the  Plaintiffs,  except  such  as  the  Bank  of 
Australia  were  previously  liable  for ;  that  the  assets  of  the  Bank,  at  the  time  of  the 
loan,  were  supposed  on  all  hands  to  be  ample,  and  that  there  was  no  ground  for 
imputing  to  the  Plaintiff's  or  their  officers  an  attempt  to  take  an  undue  advantage  of 
the  necessities  of  the  Bank  of  Australia.  The  Jury  were  then  informed  that  it  was 
open  to  them  either  to  find  a  general  verdict  for  either  party,  or  completely  to 
separate  the  facts  from  the  law  by  returning  a  special  verdict.  He  proceeded  to 
state  that,  assuming  the  facts  to  be  all  found  in  favour  of  the  Plaintiff's;  the  other 
Judges  were  of  opinion,  that  they  were  not  entitled  to  recover,  by  reason  both 
that  the  Deed  of  Settlement  conferred  no  authority,  in  their  opinion,  on  the  Directors 
to  borrow  money  on  behalf  of  the  Company,  even  for  the  above  purposes,  in  the 
manner  in  which  the  loan  was  effected  in  this  case,  and  that,  even  if  such  authority 
existed,  the  conditions  in  tJie  letter  of  the  27th  February,  1843,  so  vitiated  the 
contract,  that  the  Plaintiffs  could  [166]  not  recover  the  money  advanced  under  it  ; 
but  that  he  was  himself  of  a  contrary  opinion,  both  as  to  the  existence  of  authority 
and  the  effect  of  the  conditions.  Upon  the  question  of  acquiescence  by  the  pro- 
prietary, the  learned  Judge  informed  the  jury  that,  in  the  opinion  of  the  Court, 
the  evidence  to  fix  the  proprietary  with  liability  on  the  ground  of  having  acquiesced 
in  the  loan  was  so  loose,  .scanty,  and  uncertain,  as  to  be  almost  intangible.  The  jury 
were  then  directed  that  the  law  of  the  case  must  lie  taken  by  them  to  be  according 
to  the  opinion  of  the  majority  of  the  Judges,  and  they  were  accordingly  advised  to 
find  for  the  Defendant,  if  they  returned  a  general  verdict. 

At  the  close  of  his  address,  the  Chief  Justice  told  the  jury  that  if  they  elected 
to  return  a  special  verdict,  he  would,  with  the  assistance  of  the  other  Judges  (and 
of  the  Counsel  if  they  thought  fit  to  assist),  prepare  the  form  and  heads  of  such  a 
verdict,  and  put  such  questions  to  the  jury  for  them  to  find  on  the  facts  in  dispute 
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as  it  would  be  necessary  for  them  to  notice  in  their  verdict.  The  jury,  after  some 
time,  intimated  that  they  would  comply  with  the  suggestion  of  the  Court,  and  find  a 
special  verdict,  whereupon  the  Cliief  Justice  prepared  a  sheet  of  paper  with  the 
formal  commencement  and  conclusion  of  a  special  verdict,  and  with  the  body  of  it 
containing  several  blanks  preceded  by  these  words,  "And  we  find  that" — "And 
also  that  " — and  he  explained  to  the  jury  that  the  blank  spaces  were  to  be  filled 
up  with  the  leading  facts  of  the  case. 

The  jury  retired,  and  shortly  afterwards  found  the  following  verdict, — "  We  find 
a  special  verdict  for  the  Plaintiffs,  on  the  seventh  and  eighth  issues,  for  the  Note 
£154,000,  interest  S  per  cent.  £21,703  18s.  7d.,  [167]  subject  to  tlie  opinion  of  the 
Court  on  tlie  points  of  law.     And  a  verdict  for  the  Defendant  on  all  the  other  issues." 

Some  discussion  having  taken  place  as  to  the  effect  of  this  verdict,  in  respect  of 
the  seventh  and  eighth  issues,  and  it  being  admitted  to  be  erroneous  as  to  the  ninth 
and  tenth  issues,  it  was  then  proposed  by  the  Chief  Justice,  with  a  view  of  putting 
the  whole  case  in  train  for  an  appeal  to  the  Privy  Council,  that  a  form  of  verdict 
which  would  leave  the  questions  at  law  directly  open  to  the  Court  should  be  taken  by 
consent,  and  that  the  Judgment  of  the  Court  should  be  given  instanter  and  without 
argument ;  and  his  Honor  proposed  for  adoption  by  the  Counsel  on  both  sides,  the 
following  form  of  consent,  at  the  same  time  stating,  in  reference  to  the  proposal  for 
an  immediate  decision  in  the  Colony  without  argument,  that  he  thought  few  things 
more  improbable  than  that  any  further  di.scussion  or  consideration  of  the  legal 
questions  than  had  lieen  already  given  to  them,  would  alter  the  views  taken  either 
by  his  learned  brethren  or  himself.  The  proposed  consent  was  given  on  both  sides. 
It  was  in  these  words, — "  The  jury  find  for  the  Plaintiff's  on  the  seventh  and  eighth 
issues  with  £175,703  18s.  7d.  damages,  subject  to  the  opinion  of  the  Court,  whether 
upon  the  facts  proved,  the  Plaintiffs  be  entitled  to  recover.  If  the  Court  be  of  a  con- 
trary opinion,  the  verdict  to  be  entered  for  the  Defendant.  The  jury  find  for  the 
Plaintiffs,  on  the  ninth  and  tenth  issues,  with  one  shilling  damages,  and  for  the 
Defendant,  on  all  the  fir.st  six  issues.  This  is  assented  to  by  the  Counsel  on  both 
sides.  The  Judgment  of  the  Court  to  be  delivered  immediately.  The  whole  to  be 
without  prejudice  to  either  party's  right  of  appeal." 

[168]  The  verdict  of  the  jury  was  then  returned  accordingly,  and  a  motion 
Ijeing  made  l)y  the  Defendants'  Counsel  for  the  entry  of  a  verdict  for  them  on  the 
seventh  and  eighth  issues,  and  opposed,  pro  forma,  by  the  Counsel  for  the  Plfiintift's, 
without  argument  on  either  side,  the  majority  of  the  Court  decided  in  favour  of  the 
motion,  and  a  verdict  was  accordingly  directed  by  the  Court  to  be  entered  for  the 
Defendant,  on  the  seventh  and  eighth  issues.  On  the  8th  of  September,  1845,  final 
judgment  was  entered  up  by  the  Defendant  on  the  several  issues  found  for  him,  and 
for  the  Plaintiffs  on  the  issues  found  for  them,  with  one  shilling  damages. 

The  Plaintiff's,  without  applying  to  the  Court  below,  presented  a  petition  to  Her 
Majesty  in  Council,  praying  for  leave  to  appeal  from  the  above-mentioned  Judg- 
ment of  the  Supreme  Court. 

Sir  T.  Wilde,  in  .support  of  the  Petition. — This  Court  is  the  only  jurisdiction 
which  can  entertain  the  present  application.  The  Charter  of  Justice  of  New  South 
Wales,  of  1823,  made  in  pursuance  of  the  Act  of  Parliament,  4  Geo.  IV.,  c.  96,  gave 
a  right  of  appeal  to  the  King  in  Council,  from  the  judgment  or  decree  of  the  Court 
of  Appeals  in  New  South  Wales.  That  Statute  has  expired,  and  the  9th  of  Geo. 
IV.,  c.  83,  which  was  subsequently  passed,  contains  no  provisions  for  an  appeal  from 
the  Supreme  Court,  to  the  Queen  in  Council.  So  that  at  present  no  right  of  appeal 
exists,  Flint  v.  Walker  (5  Moore's  P.C.  Cases,  179);  and  it  can  only  be  granted 
[169]  by  this  Court  under  its  general  jurisdiction,  or  by  the  powers  con- 
ferred by  the  Statute,  7th  and  8th  Vict.,  c.  69.— [Lord  Brougham:  The 
petitioners  should  have  applied,  in  the  first  instance,  to  the  Court  lielow  for 
leave  to  appeal,  and  if  that  was  refused,  to  have  applied  here  for  indulg'ence.] — In 
Flint  V.  Walker  [5  Moo.  P.C.  179],  application  was  made  to  the  Supreme  Court, 
but  they  held  that  they  had  no  power  to  grant  leave  to  appeal.  It  cannot  be  required 
to  apply  to  the  Court  below  toties  quoties. 

*  Present :  The  Lord  President  (the  Duke  of  Buccleuch),  Lord  Brougham,  the 
Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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The  Soli<-itor-(,!enc'ral  (Sir  F.  Kelly)  upjiosed  the  Petition. 

Lord  l!rou<,'ham: — We  think  tlie  prayer  of  this  Petition  ought  to  be  granted, 
and  the  appeal  admitted  ujion  f^'iviny;  the  usual  securities.  The  admission  of  the 
appeal  will,  of  course,  stay  the  proceedings   in  the  Court  below. 

By  an  Order  in  Council,  leave  was  given  for  the  Corjjoration  of  the  Bank  of 
Australasia  to  enter  and  prosecute  their  appeal  from  the  Judgment  of  the  Supreme 
Court  of  New  South  Wales,  and  that  the  petitioners  or  their  agents  ought  to  be  per- 
mitted to  take  from  the  proper  officers  of  the  Supreme  Court,  copies  properly 
authenticated,  of  the  records  and  proceedings  which  they 'may  be  advised  are 
necessary  to  be  laid  before  Her  Majesty  in  Council,  in  su])port  of  the  appeal,  upon 
payment  of  the  usual  fees  for  the  same. 

In  pursuance  of  this  Order,  documents  were  transmitted,  comprising  the 
record,  the  Chief  Justice's  notes  of  the  evidence  taken  on  the  trial  at  bar,  and  the 
reasons  of  the  Chief  and  Puisne  Judges,  in  compliance  with  the  general  rule  of  the 
Judicial  Committee  of  the  Privy  Council  of  the  12th  of  February,  1845  (see  Rule, 
1  Moore's  P.C.  Cases,  Aj)]).  p.  xxv.). 

[170]  Upon  these  documents,  the  appeal  now  came  on  for  hearing. 

Mr.  Bethell,  Q.C.,  and  Mr.  t>erj.  Channell,  (Mr.  Serj.  Gazelee,  and  Mr.  H.  Hill, 
with  them,)  for  the  Appellants. 

The  question  lies  in,  a  very  narrow  compass:  the  sole  inquiry  is,  had  the 
Directors  of  the  Bank  of  Australia  power,  under  the  provisions  of  the  Deed  of 
Settlement  of  1st  of  May,  1833,  to  borrow,  so  as  to  bind  the  shai-eholders  of  the 
Company?  The  authority  of  the  Directors  is  two-fold;  first,  under  the  Deed  of 
Settlement ;  secondly,  as  incident,  by  law,  to  the  nature  of  their  partnership.  The 
first  question  turns  upon  the  true  construction  of  the  various  clauses  in  the  Deed 
of  Settlement,  which  either  limit  or  define  their  power,  or  from  which  their  authority 
is  to  be  inferred:  these  are  principally  the  38th,  48th,  and  51st;  1)y  the  latter 
clause,  the  Directors  are  to  order,  conduct,  regulate,  and  manage  the  affairs  of 
the  Compau}'  "to  the  best  of  their  discretion  and  judgment,"  restrained  only  by 
such  provisions  as  are  thereinafter  contained.  Then  come  the  53rd,  54th,  and  55th; 
the  54th  provides,  that  the  Directors  shall  have  the  entire  management  and  control 
of  the  lending  of  money  on  bills,  notes,  etc.,  while  the  55th,  after  stating  that  the 
Directors  are  to  settle  and  determine  in  whose  name  all  securities  required  by  the 
Company  shall  be  taken  and  given,  goes  on,  "  and  by  whom  and  in  what  manner, 
and  from  and  for  what  amount,  the  several  cash  notes  of  the  said  Company — shall 
be  drawn,  signed,  given  and  issued."  Surely,  these  provisions  are  amply  sufficient 
to  warrant  the  act  in  question.  But  let  us  look  a  little  further  into  the  matter. 
This  is  a  Banking  Company:  the  object  is  stated  at  the  very  outset  of  the  Deed 
of  Settlement ;  it  recites  that  [171]  it  is  deemed  expedient  for  promoting  the  agri- 
culture, trade  and  commerce  of  the  colony  of  New  South  Wales,  that  a  Bank  should  be 
established,  as  well  for  the  purpose  of  discount  and  issuing  of  notes  and  bills,  etc., 
as  also  for  transacting  and  negotiating  all  such  other  matters  and  things,  as  are 
usually  done  and  performed  relating  to,  or  connected  with,  the  ordinary  business 
of  banking.  By  the  54th  clause  the  powers  belonging  to  the  partners  are  vested 
in  the  Directors.  Now,  being  a  banking  establishment,  what  are  the  duties  of  such 
a  partnership,  except  they  be,  the  borrowing  and  lending  of  money?  That  is  the 
very  object  of  the  partnership,  and,  therefore,  whether  the  Deed  of  Settlement  con- 
ferred the  power  of  borrowing  and  lending  money  specifically  and  in  terms  (as  we 
have  shown  it  does  here),  or  not,  yet  we  contend,  that  such  power  exists  from  the 
nature  of  the  partnership,  and  is  essential  to  it.  Kill'  v.  Blurton  (9  Mee.  and 
Wels.  288).  Branw/i  v.  RohertK  (3  Bing.  N.C.  963).  Then  as  to  the  circumstances 
of  this  transaction  ;  that  the  money  was  Isorrowed  by  the  Directors  of  the  Bank 
of  Australia  is  not  disputed :  the  Respondent,  who  represents  the  proprietary, 
resists  the  claim,  on  the  ground  that  the  money  was  borrowed  without  the  privity 
or  authority  of  the  shareholders.  He  relies  upon  the  Deed  of  Settlement,  which, 
we  have  already  shown,  conferred  sufficient  authority,  even  if  such  authority  was  not 
incident  to  the  partnership  as  a  banking  concern.  But  he  further  rested  his 
defence  in  the  Court  below,  and  he  relies  here,  on  the  conditions  contained  in  the 
letter  of  the  27th  of  February,  1843,  which,  he  says,  vitiated  the  contract  in  this 
instance,  even  if  the  Directors  had  power  to  enter  into  any  [172]  such;  but  the 
P.C.  11.  649  "  2\a 


VI  MOORE,  173  BANK  OF  AUSTRALASIA  V.   HKEILLA'l'  [1847] 

proposals  in  that  letter  were  not  terms  or  conditions  of  the  loan,  nor  did  they  form 
any  part  of  the  contract ;  they  were  independent  of  the  contract  altogether,  and 
■would  not,  even  had  they  formed  part  of  it,  have  vitiated  it  altogether.  The 
Appellants'  right  to  recover  the  money  lent  by  tliem,  would  not  be  affected  by  the 
Directors  having,  in  part,  exceeded  their  authority,  if  they  were  entitled  to  raise 
funds  in  the  way  resorted  to.  Ghiscott  v.  Latig  (2  Phil.  310).  Duhson  v.  Ly<iU  (2 
Phil.  .323,  note).  But  the  acting  of  the  Directors  and  their  Cashier,  and  the  appoint- 
ment of  new  Directors  by  tlie  proprietary,  are  all  confirmations  by  the  proprietary 
of  the  acts  of  the  Directors,  and  would,  without  other  circumstances,  we  submit, 
amount  to  a  recognition  and  adoption  of  their  acts. 

Sir  F.  Kelly,  Q.C.,  and  Mr.  M.  D.  Hill,  Q.C.,  (Sir  John  Bayley  and  Mr.  Bovill 
with  them,)  for  Respondent. 

The  real  question  has  not  been  presented  to  your  Lordships;  it  is  simply  this, 
whether  each  shareholder  of  the  Bank  of  Australia  is  bound  by  the  contract  entered 
into  by  the  Directors.  The  Respondent  represents,  and  is,  in  fact,  the  whole  body  of 
.shareholders  ;  many  of  them  reside  in  this  country,  and  other  places  very  distant  from 
Australia:  they  neither  knew,  or  could  know,  any  of  the  transactions  in  question; 
having  eml.iarked  their  capital  upon  the  faith  of  the  Deed  of  Settlement.  The  Appel- 
lants had  full  notice  of  the  nature  of  the  Company,  and  the  contents  of  the  Deed  of 
Settlement,  at  the  time  the  transaction  in  question  took  place.  The  rights  and 
liabilities  of  the  shareholders  [173]  must,  therefore,  be  governed  by  the  terms  of 
this  Settlement.  Now,  the  Court  will  not  fix  absent  parties  with  a  contract  entered 
into  by  other  persons  on  their  behalf,  unless  it  be  satisfied  that  the  parties  entering 
into  such  contract  had  full  legal  authority  to  do  so. — [Lord  Brougham:  The 
question  is,  not  only  whether  they  have  conferred  the  authority,  but  whether  the  law- 
does  not  necessarily  confer  or  imply  authority  from  the  nature  of  the  transaction.] — 
It  is  a  question  of  agency  or  authority.  The  powers  conferred  by  the  Deed  of 
Settlement  are  to  be  exercised  in  strict  conformity  with  the  Deed.  The  Deed  con- 
tains, in  express  terms,  every  power  that  is  necessary  to  carry  on  the  concern ;  and 
each  of  these  powers  are  expressly  declared  to  be  subject  to  the  provisions  of  the 
Deed.  If  money  was  required  it  should  have  been  raised  by  calls.  We  submit, 
that  neitlier  under  the  express  powers,  or  under  any  implied  powers,  had  the 
Directors  authority  to  l)ind  the  whole  body  of  shareholders  by  such  a  contract  as  that 
in  question,  nor  had  they  power  to  borrow  money  at  all,  except  in  the  sense  as 
provided  for,  namely,  by  receiving  deposits  or  issuing  notes.  Bankers  have  no 
power  to  borrow,  strictly  speaking,  for  the  purpose  of  increasing  their  capital, 
as  distinguished  from  contracting  debts.  They  cannot  contract  a  loan  under 
ordinary  circumstances,  even  for  the  purpose  of  carrying  on  their  business :  but 
here  the  borrowing  was,  not  for  that  purpose,  but  for  the  very  reverse,  namely, 
stopping  the  business.  This  was  the  first  stipulation  of  the  agreement. — [Lord 
Campbell:  The  nature  of  the  business  of  Bankers  is  a  part  of  the  law  merchant, 
and  is  to  be  judicially  noticed  by  the  Court.  Brandas  v.  Barnett  (12  Clk.  and  Fin. 
787).] — It  cannot  be  [174]  contended  that  to  borrow  money  for  the  purpose  of 
stopping  a  Bank,  is  part  of  the  business  of  a  Bank.  The  next  stipulation  was, 
the  taking  the  liabilities  of  Messrs.  Hughes  and  Hosking.  The  Court  below  could 
not  reject  all  these  considerations,  and  treat  the  case  as  a  simple  borrowing. — 
[Lord  Campbell:  Suppose  money,  though  borrowed  for  improper  purposes,  was 
applied  with  the  consent  of  the  lender  to  proper  purposes,  what  would  be  the  effect 
of  that?] — The  application  would  not  affect  the  original  terms  of  the  contract. 
GaUiriiy  v.  Mathew  (10  East.  263).  Here  the  Appellants  had  notice  of  the  Deed  of 
Settlement.  The  question  then  will  narrow  itself  to  this,  whether  the  shareholders 
have  given  an  express  or  implied  authority.  The  case  of  Kirk  v.  Blurton  (9  Mce. 
and  Wels.  288)  expressly  decides,  that  there  is  no  implied  authority  in  a  partnership 
to  borrow  money,  except  in  the  name  and  on  behalf  of  the  firm,  for  the  purpose  of 
carrying  on  business.  Hairtayne  v.  Bourne  (7  Mee.  and  Wels.  595)  sliows  that  even 
where  there  is  urgency,  as  a  distress  being  levied  against  the  partnership  property, 
tlie  Directors  could  not  act  bej'ond  the  authority  conferred  on  them.  In  Broun  v. 
By  era  (16  Mee.  and  Wels.  252)  it  was  held,  that  tlie  Managing  Director  of  a  mining 
association  had  not  authority  to  draw  or  accept  bills  of  exchange,  even  for  the 
necessary  purpose  of  the  mine,  without  the  express  autliority  of  the  Directors.  It 
was  incumbent  upon  the  Appellants  to  prove  that  the  Directors  had  power  to  bind 
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the  sliiireholders  :  Dirkensoa  v.  Va/j>i/  (lU  Hiir.  iiiid  C.  128),  between  whom  and  the 
Appellants  there  was  no  privity  of  contract  express  or  implied.  Emily  v.  Lye 
(15  East.  6).  If  this  loan  [175]  was  for  the  purpose  of  increasing  the  capital  of  the 
partnership,  tlien  the  Directors  had  no  implied  authority  to  Itind  the  sliareholders. 
Fislii'i-  V.  Taylor  (2  Hare,  218).  The  purposes  of  the  loan  were  e.xpressed  in  tlie 
articles  of  agreement,  and,  among  others,  it  was  to  meet  the  liabilities  of  Messrs. 
Hughes  and  Hoskings.  Even  if  the  banking  business  was  to  cease,  the  Directors 
had  no  authority  to  borrow  for  the  purpose  of  paying  debts;  they  had  no  powers 
except  to  wind  up  tlie  concern,  and  this  loan  was  not  necessary  for  winding  up  the 
business.  It  is  well  settled,  that  where  parties  sul)scribe  capital  for  one  particular 
purpose,  whatever  the  degree  of  responsibility  that  is  marked  out  in  the  Deed  may 
be,  that  lial)ility  cannot  be  carried  out  one  bit  further;  you  cannot  bind  a  sub- 
scriber, except  for  the  purposes  of  the  joint  undertaking.  Colman  v.  Z'Ae  Eastern 
Counties  Railway  Company  (16  Law  Journ.  N.S.C.  73  ;  S.C.  10  Bea.  1).  We  admit, 
that,  in  a  Court  of  Equity,  in  taking  tlie  accounts,  the  Directors  would  be  given, 
credit  for  part  of  the  sums  paid  in  satisfaction  of  Messrs.  Hughes  and  Hoskings' 
liabilities,  namely,  those  parts  whicli  have  been  guaranteed  by  the  Company;  but 
here  we  are  on  an  action  upon  a  promissory  note,  and  the  terms  of  tlie  loan 
were,  that  some  of  Messrs.  Hughes  and  Hoskings'  liabilities,  which  the 
Company  had  not  guaranteed,  were  to  be  paid  thereout;  it  was  not  bind- 
ing on  the  proprietary.  The  remaining  stipulation  in  the  agreement,  that 
shareholders  should  not  be  at  liberty  to  transfer  their  shares,  was  an 
evident  interference  with  the  rights  of  the  shareholders.  Suppose  that  before  the 
agreement  a  shareliolder  contracted  to  sell  his  shares,  it  is  clear,  that  in  conse- 
quence of  this  stipula-[176]-tion,  tlie  Directors  would  have  refused  to  allow  the 
transfer;  and  if  this  action  is  maintainable,  the  Appellants  may  recover  the  wliole 
demand  against  that  individual  shareholder,  who,  according  to  tlie  Deed  of  Settle- 
ment, had  a  right  to  have  his  shares  transferred  to  the  purchaser.  It  is  utterly 
impossible  to  say  what  l^ortion  of  the  loan  of  £150,000  was  to  be  considered  as  the 
consideration  for  the  Bunk  of  Australia  ceasing  to  act  as  a  Bank  of  issue  and 
deposit,  and  taking  the  business  of  a  Loan  Company.  In  Falmer  v.  Goocli  (2  Stark. 
428),  it  was  held,  that  only  for  so  much  money  as  was  proved  to  have  been  advanced 
to  a  captain  of  a  ship  for  the  purposes  of  tlie  ship,  would  a  bottomry-bond  bind  the 
ship.  So  here,  though  the  Shareholders  of  the  Company  might  be  liable  to  their  own 
Directors,  as  a  matter  of  account  for  so  much  of  the  loan  as  they  have  applied  to 
partnership  purposes,  they  are  not  liable  on  this  promissory  note.  Tluicker  x. 
Moates  (1  Moo.  and  Rob.  79).  It  is  immaterial  whether  the  contract  is  a  void 
contract  or  not ;  tlie  question  is,  whether  it  is  a  contract  between  the  Appellants 
and  the  Company.  It  may  be  a  valid  contract  between  the  Appellants  and  the 
four  Directors  wlio  autliorised  it,  and  such  of  the  shareliolders  as  may  ratify  it, 
and  at  the  same  time  invalid  as  against  tlie  other  shareholders  :  Ex  parte,  Etnly 
(1  Rose,  61).  In  Card  v.  Hope  (2  Bar.  and  C.  661),  the  Court  held,  tliat  altliough 
one  covenant  in  a  Deed  was  lawful,  yet  as  the  entire  Deed  was  formed  on  an  illegal 
stipulation,  the  whole  was  illegal  and  void.  To  the  same  effect  as  to  the  indivisi- 
bility of  contracts  are  the  cases  of  Symonds  v.  Carr  (1  Campb.  361),  nol-[VJT]-land 
V.  Hall  (1  Barn,  and  Aid.  53),  and  Wilkinson  v.  Loudonsack  (3  Mau.  and  Sel.  117). 
If  the  application  of  the  money  was  a  necessary  ingredient  in  the  cause,  that  fact 
ought  to  have  been  submitted  to  the  Jury.  There  is  no  satisfactory  evidence  as  to 
that  fact. 

Mr.  Bethell,  in  reply. — The  grounds  of  the  Respondents'  arguments  in  support 
of  the  judgment  of  the  Court  below,  are  reduced  to  these  several  heads.  First,  they 
say  that  there  w^as  no  power  in  the  Directors,  either  express  or  implied,  to  contract 
this  loan.  As  to  the  implied  power,  they  attempt  to  negative  it  by  reason,  because 
the  Deed  of  Partnersliip  enumerates  and  confers  upon  the  Directors  various 
powers  of  an  inferior  order  ;  therefore,  the  inference  is,  that  this  greater  power 
would  have  been  given  expressly,  if  it  had  been  the  meaning  of  the  Company  that  the 
Directors  should  have  such  a  power  ;  because  the  liorrowing  of  the  money  was  in 
effect  an  increase  of  the  capital,  and  that  that  ought  to  have  been  done  in  the  mode 
pointed  out  in  the  Deed  ;  because  the  Directors  were  agents,  and  that  it  was  well 
settled  in  law,  that  whatever  might  have  been  the  powers  of  the  principals,  yet  iha 
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committal  of  their  concerns  to  au  agent  did  not  confer  on  such  agent  the  power  of 
borrowing  money;  and  because  of  its  consequences,  the  character  of  the  Deed  being, 
that  the  Shareholders  should  only  be  liable  to  the  amount  of  their  shares.  The 
second  main  head  of  their  argument  is,  that  admitting  the  Directors'  authority 
to  borrow,  yet  the  conditions  upon  which  the  loan  was  granted,  vitiated  the  contract. 
And  thirdly,  they  say  that  no  contract  resulted  [178]  from  the  mere  application 
of  the  money  to  the  purposes  of  the  Bank,  and  that  there  was  no  ratification,  because 
no  person  was  capable  of  binding  the  parties.  To  the  first  ground,  then,  I  submit 
that  there  is  express  power  given  as  an  appendant  power.  It  is  given  by  the 
Deed.  What  construction  can  be  put  upon  the  word  "  securities,"  in  the  55th 
clause?'  The  only  explanation  of  the  word  is,  that  it  means  securities  for  money 
borrowed  by  the  Company.  The  very  purposes  of  the  Bank  required  that  such 
a  power  should  exist  somewhere.  If  a  party  be  invested  in  an  ofBce,  he  becomes 
clothed  with  the  powers  which  belong  to  that  office.  Every  power,  therefore,  that 
was  conferred  on  the  partnership,  from  their  mutual  relationship  as  partners,  was 
vested  in  the  Directors ;  they  were,  in  effect,  the  sole  partners  of  the  concern.  The 
very  existence  of  the  Company  depended  on  the  possession  by  the  Directors  of  various 
implied  powers,  besides  those  expressly  given.  It  was  absolutely  necessary  that  the 
Directors  should  have  power  to  borrow  money  in  a  partnership  of  this  description, 
particularly  as  the  shareholders  were  scattered  all  over  the  world.  It  is  admitted 
that  the  money  was  advanced,  but  the  Respondent  contends  that  the  conditions 
on  which  it  was  advanced  being  illegal,  the  transaction  is  void.  I  submit,  that  if 
those  conditions  were  ultra  vires,  they  are  innocuous.  Secondly,  if  the  Respondent 
could  make  out  that  any  part  of  the  loan  was  advanced  for  the  purpose  of  paying 
off  the  debts  of  Messrs.  Hughes  and  Co.,  to  which  the  Company  was  in  nowise  liable, 
it  would  taint  the  contract  to  that  extent,  but  not  vitiate  the  entire  contract.  It 
has  been  held,  that  if  part  of  a  condition  be  illegal,  the  contract  is  so  far  bad  ab 
initio,  but  tlie  [179]  other  parts  are  good.  Pigott's  case  (6  Co.  Rep.  26),  Musdel  v. 
Middlcton  (1  Yentr.  237),  Nurton  v.  Siinmes  (Hob.  12).  Lastly,  I  submit  that  if  a 
contract  is  made  by  one  partner,  and  the  terms  on  which  it  is  made  are  contrary 
to  his  engagement  with  the  other  partner,  yet  if  he  adopt  it  he  is  bound  by  such 
contract.     Sandilands  v.  Marsh  (2  Barn,  and  Aid.  673). 

The  Right  Hon.  T.  Pemberton  Leigh  (Feb.  15,  1848). — This  case  comes  before 
us  on  appeal  from  a  judgment  of  the  Supreme  Court  of  New  South  Wales,  in  an 
action  brought  by  the  Appellants  against  the  Respondent.  The  Appellants  are  a 
corporation  carrying  on  the  business  of  bankers,  at  Sydney,  under  the  title  of 
"  Tlie  Bank  of  Australasia."  The  Respondent  is  Cliairman  of  a  joint-stock  company, 
carrying  on  the  same  business,  at  the  same  place,  under  the  title  of  "  The  Bank  of 
Australia." 

The  Company  (a  term  which  we  use  as  designating  the  Respondent's  Bank)  w;i,s 
established,  and  the  management  of  its  concerns  regulated  by  a  Deed,  which  we  shall 
have  occasion  particularly  to  examine.  For  the  present,  it  is  sufficient  to  stare, 
that  the  general  management  was  vested  in  a  number  of  shareholders  termed 
"  Directors." 

In  the  beginning  of  the  year  1843,  the  Company  was  in  great  difficulties, — a 
large  portion  of  its  liabilities  had  arisen  from  transactions  with  the  firm  of  Messrs. 
Hughes  and  Hosking.  In  February,  1843.  the  Directors  thought  it  necessary  to 
borrow  a  large  sum  of  money,  and  they  applied  to  the  other  Banks  at  Sydney,  among 
the  rest  to  the  Appellants,  for  assistance.  Upon  this  occasion,  they  prepared  a  state- 
ment of  their  [180]  affairs,  dated  the  21st  February,  and  submitted  it  to  the  Appel- 
lants. The  effect  of  this  statement  is,  that  the  Company  would  require,  to  meet  their 
circulation  and  deposits,  £113,648;  for  their  acceptances  on  the  account  of  Hughes 
and  Hosking,  and  J.  T.  Hughes,  £80,185;  for  Hughes  and  Hosking's  own  accept- 
ances, for  the  due  payment  of  a  large  portion  of  which  the  Company  liad  granted 
letters  of  guarantee,  viz.,  £72,387,  making  a  total  of  £266,220.  In  reduction  of  this 
sum,  it  was  estimated  there  would  be  recovered  from  bills  in  the  Bank  £75,000  in  six 
months,  and  on  Hughes  and  Hosking's  estate  £70,000  in  twelve  months — in  all 
£145.000.  Besides  providing  for  these  liabilities,  the  Directors  were  desirous  of 
continuing  to  pay  a  dividend  of  £8  i>er  cent,  on  their  capital  to  the  shareholders  of 
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the  Coinpaiiy.  V\h,u  this  statomoiit.  it  ii|ipear.s  to  have  been  considered  that  au 
advance  of  .£200,000  or  £250,000  woukl  he  necessary,  and  as  this  was  a  larger  sum 
than  the  Api)eUaiits  were  willinj;-  to  supply,  it  was  agreed  that  the  superintendent 
of  the  Appellants'  Bank  should  apply  to  the  Union  Bank  to  join  them  in  the 
transaction. 

With  a  view  to  this  application,  a  memorandum  of  the  terms  on  which  the 
proposed  loan  was  to  be  made  was  drawn  out  by  the  superintendent  of  the  Appellants' 
Bank,  and  read  over  to  the  Directors  of  the  Company.  This  memorandum  is  dated 
the  1st  of  March,  and  is  in  these  terms: — "Memorandum.  1.  Bank  of  Australia, 
to  carry  on  their  own  concerns  and  tiiose  of  Hughes  and  Hosking,  J.  T.  Hughes  and  J. 
Hosking,  which  they  will  now  incorijorate  with  their  own,  will  require  assistance  to 
the  extent  of,  say  £250,000,  of  which  £120,000  will  be  called  for  immediately,  and 
the  remainder  will  be  spread  over  the  five  or  six  ensuing  [181]  months.  2.  Tl\ese 
sums  they  propose  to  borrow  on  the  security  of  their  own  acceptances,  at  the  rate  of 
£10  per  cent,  per  annum,  and  consent  to  the  following  conditions: — '  1.  To  cease  to 
l)e  a  Bank  of  issue,  deposit,  and  discount,  (except  for  the  reduction  of  bills  now  held 
l)y  tliemselves,)  and  their  future  jiayments  to  be  made  on  cheques  on,  or  the  notes  of, 
the  Banks  which  may  enter  into  the  proposed  arrangement  with  them.  2.  To  furnish 
a  copy  of  their  share  list,  and  to  ])ermit  no  transfers  without  the  consent  of  the  said 
Banks.  •"5.  Hughes  and  Hosking,  and  the  individual  partners,  to  execute  a  deed  of 
trust  to  the  Bank  of  Australia,  assigning  all  their  property,  and  restricting  them- 
selves from  incurring  further  liabilities  of  any  description.  4.  Bank  of  Australia 
to  incur  no  further  liabilities  without  consent  of  said  Banks,  but  to  wind  up  and  get 
in  their  capital  as  a  loan  company.'  3.  The  assets  of  the  Bank  of  Australia  consist 
of — coin,  £4860;  bills  receivable,  £1546,082  ;  and  from  these  bills  and  the  estate 
of  Hughes  and  Hosking,  they  anticipate  that  they  will  recover  before  the  end  of  the 
year  £140,000.  4.  All  sums  which  may  lie  recovered  from  these  and  other  sources, 
"the  Bank  of  Australia  engages  to  pay  over  to  the  Banks  affording  assistance,  in 
reduction  of  their  debt,  less  a  sufficient  amount  to  pay  dividends  not  exceeding  £8 
per  cent,  per  annum  on  their  paid-up  capital  of  £220,000,  for  which  they  will  pass 
their  cheques  on  the  said  Banks."  We  take  the>se  facts  from  a  letter  of  the  Appel- 
lants, put  in  evidence  by  the  Respondent,  and  to  which  they  referred  us  as  evidencing 
the  real  nature  of  the  transaction. 

Now,  it  was  contended  by  the  Appellants,  that  this  memorandum  could  not  be 
looked  at,  inasmuch  as  it  was  a  mere  treaty  which  resulted  in  a  certain  agreement. 
We  quite  agree  it  cannot  be  looked  at  for  the  [182]  purpose  of  construing  the  agree- 
ment ;  but  it  may  be  looked  at  as  part  of  the  res  gesUe,  for  the  purpose  of  judging  the 
circumstances  under  which,  and  the  objects  for  which,  the  loan  was  required,  and  of 
seeing  whether  there  is  any  ground  to  lielieve  that  the  real  agreement  of  the  parties 
was  purposely  concealed  or  misrepresented  in  the  written  contract.  We  feel  bound, 
however,  to  say,  that  neither  in  the  documents  so  referred  to,  nor  in  any  other  part  of 
the  evidence,  do  we  discover  any  trace  of  misrepresentation  or  concealment  of  facts, 
or  any  ground  for  suspicion,  that  either  the  Appellants  or  the  Directors  of  the 
Company  acted  otherwise  than  with  perfect  good  faith  towards  the  shareholders. 
The  Directors  may  have  exceeded  their  authority ;  they  may  have  entered  into 
stipulations  contrary  to  the  deed  under  which  they  acted,  but  -we  see  no  i  OASon  to 
doubt  that  they  did  what  they  considered  best  for  the  Company. 

The  agreement  that  was  finally  made  between  the  Appellants  and  Respondent's 
Bank  is  contained  in  two  letters,  dated  the  27th  February,  1843,  and  the  2nd  March, 
1843.  The  first  of  these  letters  is  addressed  by  Mr.  M'Kenzie,  the  Cashier  of  the  Bank 
of  the  Company,  to  Mr.  Hart,  the  Superintendent  of  the  Appellants'  Bank,  and  is  as 
follows: — "  Sir,  In  reference  to  the  communications  which  have  taken  place  between 
the  Directors  and  Cashier  of  this  institution  and  the  Bank  of  Australasia,  relative 
to  the  intended  alteration  in  the  business  of  this  Bank,  and  the  assistance  it  will 
require  for  the  purpose  of  meeting  its  immediate  liabilities,  I  am  directed  by  the 
Board  to  communicate  to  you  their  resolution  of  calling  a  meeting  of  tlie  Proprietors 
for  the  16th  of  March  next,  for  the  purpose  of  making  the  necessary  arrangements 
for  terminating  the  business  of  this  Bank,  and  converting  it  into  a  loan  company, 
[183]  with  a  view  to  the  security  of  its  outstanding  debts,  and  to  enaVile  the  Bank  in 
the  meantime  to  liquidate  its  engagements  without  inconvenience  to  the  public.     I 
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am  desired  Ijy  the  Directors  to  uckiiowledge  and  tliank  you  for  your  tender  of  assist- 
ance, and  t«  accept  of  the  advance  of  tlie  Bank  of  Australasia  of  a  sum  not  exceeding 
£150,000,  in  such  sums  as  may  from  time  to  time  be  required,  on  the  security  of  the 
acceptances  of  this  Bank,  at  three  months'  date,  at  an  interest  of  £10  per  cent,  per 
annum,  and  subject  to  the  following  conditions  :— First,  that,  on  or  before  the  31st  of 
March  next,  this  Bank  shall  cease  to  be  a  Bank  of  issue,  and,  in  winding  up  its  affairs, 
all  future  payments  shall  lie  made  through  the  Bank  of  Australasia.  Secondly,  that 
no  bills  shall  lie  discounted  by  the  Bank  after  that  date,  except  such  as  may  be  re- 
quired to  renew  bills  now  held  by  the  Bank.  Thirdly,  that  no  transfer  of  shares  or 
stock  shall  be  made  without  the  consent  of  the  Bank  of  Australasia.  Fourthly,  that 
the  liabilities  incurred  by  this  Bank  for  Messrs.  Hughes  and  Hosking,  and  for  Mr. 
J.  T.  Hughes,  Ije  covered  by  the  execution  by  them  of  such  trusts  to  the  Bank  of 
Australia  as  may  be  necessary  to  place  the  control  of  the  affairs  of  the  firm  and  of 
Mr.  J.  T.  Hughes  under  this  Bank  to  meet  their  existing  obligations,  and  to  prevent 
them  from  contracting  new  ones,  without  the  consent  of  this  Bank,  and  that  the  whole 
of  their  future  business  during  the  continuance  of  the  trusts  be  transacted  through 
the  Bank  of  Australasia.  Fifthly,  that  the  Bank  of  Australia  shall  not  incur  new 
liabilities  without  the  consent  of  the  Bank  of  Australasia."  Then  there  is  the  answer 
of  the  2nd  March,  1843,  in  these  terms: — "  Sir, — I  beg  to  acknowledge  the  receipt 
this  morning  of  your  letter  of  the  27th  ult.,  communicating  the  resolution  of  your 
Board  to  call  a  meeting  of  proprietors  for  the  [184]  16th  instant,  for  the  purpose  of 
making  arrangements  to  terminate  the  transaction  of  business  by  your  establish- 
ment as  a  Bank,  and  to  convert  it  into  a  loan  company,  and  intimating  the  intention 
of  your  Directors  to  avail  themselves  of  tlie  assistance  of  the  Bank  of  Australasia, 
in  liquidating  their  current  engagements  to  an  extent  not  exceeding  £150,000,  in 
such  sums  as  may  from  time  to  time  he  required,  on  the  security  of  the  acceptances 
of  the  Bank  of  Australia,  at  three  months'  date,  at  an  interest  of  £10  per  cent,  per 
annum,  and  subject  to  the  conditions  therein  detailed;  and  in  reply  I  beg  to  state, 
that  this  establishment  is  prepared  to  meet  the  requisitions  of  the  Bank  of  Australia 
to  the  extent  and  on  the  conditions  which  you  have  specified."  The  effect  of  these 
letters  we  shall  have  presently  to  consider. 

The  £150,000  were  advanced  by  the  Appellants,  on  the  footing  of  these  letters; 
and  according  to  the  orders  of  the  Directors  of  the  Company,  in  the  months  of 
March  and  April,  1843,  bills  or  notes,  payable  at  three  months,  appear  to  have  been 
given  for  the  amount.  The  Appellants  were  dissatisfied  with  the  mode  in  which  the 
Company  acted  with  respect  to  that  part  of  the  arrangement  which  related  to  the 
affairs  of  Hughes  and  Hosking,  and  some  correspondence  took  place  between  the 
parties  on  the  subject.  Into  the  details  of  this  correspondence  it  is  unnecessary  to 
enter,  though  some  passages  of  the  letters  are  material,  and  will  be  afterwards 
referred  to.  It  may,  however,  l)e  observed  upon  this  correspondence,  that  while  it 
contains  suggestions  on  the  part  of  the  Company,  that,  by  means  of  the  arrangement, 
the  Appellants  had  obtained  a  great  advantage,  by  securing  the  payment  of  their 
debts  from  Hughes  and  Hosking,  we  fiiid  no  suggestion  of  any  unfairness  or  even 
harshness  on  the  part  of  the  [185]  Appellants,  or  reference  to  the  stoppage  of  the 
banking  business  of  the  Company.  ^Vlien  the  securities  originally  given  for  the 
advances  made  by  the  Ajipellants  Ijecamo  due,  they  were  renewed  for  another  period 
of  three  months. 

In  October,  1843,  a  change  having  taken  place  in  the  direction  of  the  Company, 
and  a  new  Chairman  (Mr.  Norton)  having  been  appointed,  it  was  thought  necessary 
to  apply  to  the  Banks  which  had  rendered  the  required  assistance,  and  amongst  the 
rest  to  the  Appellants,  for  the  further  advance  of  £10,000,  and  an  additional  in- 
dulgence of  twelve  months  for  the  payment  of  the  advances  already  made.  On  the 
9th  of  October,  1843,  the  cashier  of  the  Company  addressed  the  following  letter  to 
Mr.  Falconer,  at  that  time  the  manager  of  the  Appellants'  Bank: — "Dear  Sir, — 
Referring  to  my  conversation  with  you  this  day,  I  am  instructed  to  lay  before  you 
the  following  statement  and  proposition: — You  are  aware  that  the  Board  have, 
agreeably  to  the  recommendation  of  a  public  meeting,  adopted  such  arrangements 
as  are  most  likely  to  lead  to  a  satisfactory  result  in  winding  up  the  affairs  of  the 
Bank.  The  management  have  carefully  gone  over  the  assets  and  liabilities,  and 
taken  tlie  general  position  of  the  Bank  imder  review;  and  they  are  convinced  that 
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it  is  a  dulv  they  owe  to  your  institution  as  woll  as  to  tliuir  own  I'loprietors,  to  request 
from  other  institutions  sucli  temporary  assistance  as  will  enable  them  to  devote  the 
whole  of  their  energies  to  the  realisation  of  the  varied  and  valuable  assets  under  their 
management,  and,  at  the  same  time,  to  aceumulato  an  accession  of  capital  Ijy  means 
of  calls  vijion  the  Proprietors.  The  sum  which  tiioy  conceive  will  be  necessary  for  this 
purpose  tliey  trust  will  lie  cousideralily  less  llian,  or  at  all  events  will  not  exceed, 
[186]  £10,000,  and  for  tliis  amount  they  are  desirous  of  opening  credit  with  your 
institution  and  tiie  Union  Bank  of  Australia  in  equal  portions.  If  this  can  be  ob- 
tained, it  is  intended  to  obtain  the  consent  of  the  other  Banks  to  hold  over  the 
obligations  in  tlioir  hands  for  the  period  of  one  year,  and  the  realisations  in  the 
interim  will  be  applied,  in  the  first  instance,  to  the  repayment  of  the  sums  to  lie 
drawn  from  the  accounts  now  to  be  opened.  I  have  most  seriously  to  urge  your 
favourable  consideration  of  the  proposition.  That  there  are  assets  belonging  to  this 
institution  of  the  most  valuable  description  is  indisputable,  and  if  time  is  allowed 
for  their  realisation,  the  most  favourable  results  may  be  anticipated  ;  but  if  its  affairs 
are  to  lie  thrown  into  that  cliaos  whicli  must  result  from  inability  to  meet  present 
pressure,  the  consequence  will  be,  not  only  to  this  institution  and  its  creditors,  l)ut 
to  the  colony,  and  more  especially  to  the  monied  interests  of  the  ctilouy,  fearful  to 
contemplate." 

After  some  negociation,  the  Appellants  consented  to  allow  a  further  term  of 
twelve  months  for  the  payment  of  their  debt. 

On  the  30th  of  October,  1843,  the  existing  securities  held  by  the  Appellants  were 
cancelled,  and  in  lieu  of  them  a  promissory  note  was  given  for  £154,000,  payable  on 
demand,  signed  by  Mr.  Norton,  the  Chairman,  on  behalf  of  the  Company. 

It  is  upon  this  note  that  the  action,  in  this  case,  is  brought. 

It  appears  that  in  the  interval  lietween  the  commencement  of  these  transactions 
in  Feljruary,  1843,  and  the  month  of  October,  1844,  the  period  at  which  the  last- 
mentioned  promissory  note  was  to  be  paid,  several  meetings  were  held  of  the  sliare- 
holders  of  the  Company  "who  thought  fit  to  attend.  We  have  no-  very  distinct  [187] 
evidence  of  w4iat  took  place  at  some  of  these  meetings,  but  in  a  letter  from  Mr. 
M'Arthur,  the  then  Chairman  of  the  Company,  dated  the  ISth  of  May,  1843,  which 
was  written  on  the  subject'of  the  complaint  against  the  Company,  as  to  Hughes  and 
Hosking's  affairs,  we  find  the  following  passage: — "  Could  these  objects  be  effected, 
this  Board  does  not  apprehend  that  a  further  advance  to  an  amount  worthy  of  much 
consideration  would  be  required  ;  but,  after  the  investigations  which  have  taken 
place  at  two  meetings  of  the  Proprietors  of  this  Bank,  held  in  pursuance  of  the  pledge 
contained  in  our  letter  to  you,  of  the  27th  of  February  last,  and  the  resolutions  of 
the  Proprietors  thereon,  they  feel  theyare  too  much  fettered  to  undertake  the  execu- 
tion of  the  trust.  The  interest  of  this  Bank  is,  however,  too  deeply  concerned  in  the 
stability  of  Messrs.  Hughes  and  Hosking  not  to  ensure  their  earnest  co-operation  in 
its  management  and  execution."  We  think  the  necessary  inference  is,  that  at  these 
meetings,  the  arrangements  intended  to  be  made  with  the  Appellants  were  com- 
municated to  the  shareholders,  and  no  step  to  prevent  their  completion  appears  to 
have  been  taken  either  by  an}'  single  shareholder,  either  by  any  legal  proceeding, 
or  by  any  notice  or  communication  either  to  the  Directors,  or  to  the  Appellants. 

We  have  evidence  of  what  passed  at  two  subsequent  meetings,  one  in  the  month  of 
September,  1843,  and  the  other  in  the  month  of  January,  1844.  In  the  accounts 
submitted  to  the  shareholders  at  the  first  of  these  meetings,  a  full  statement  appears 
to  have  been  made  of  tlie  debts  and  assets  of  the  Company,  including  among  the 
debts,  the  acceptances  on  account  of  the  Appellants'  Bank  for  £153,357  16s.  6d. 
At  the  latter  of  these  meetings,  a  statement  was  laid  [188]  before  the  parties  present, 
of  the  arrangement  with  the  Bank  in  tlie  preceding  October,  and  among  the  other 
liabilities  of  the  Company  the  promissory  note  for  £154,000  in  favour  of  the  Appel- 
lants is  mentioned. 

At  each  of  those  meetings  the  Directors  proposed  calls  to  meet  the  existing 
liabilities  of  the  Company,  which  included  the  debt  of  the  Appellants,  and  at  both, 
the  reports  of  the  Directors  were  adopted. 

A  further  meeting  seems  to  have  been  held  in  June,  1844,  though  it  does  not 
appear  what  was  the  result.  But  on  the  6th  of  August.  1844,  a  resolution  was 
passed  by  the  shareholders  repudiating  the  debt.     This   resolution  was  communi- 
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cated  to  the  Appellants,  and  was  in  these  terms  : — "  That  the  luan  negotiated  between 
the  Bank  of  Australasia,  the  former  Directors  of  this  Bank,  and  Messrs.  Hughes  and 
Hoskiiig,  is  not  binding  on  the  proprietary  of  this  Bank  ;  and  that  the  Board  of 
Directors  be  hereby  instructed  to  defend  any  action  that  tlie  Bank  of  Australasia 
may  bring  for  the  recovery  of  the  same." 

Payment  of  the  note  was  demanded  in  October,  1844,  and  was  refused;  and  on 
the  26th  of  November,  1844,  tlie  present  action  was  conmienced.  It  came  on  for 
trial  on  the  27th  of  March,  1845  ;  and  the  jury,  being  unable  to  agree,  were  discharged, 
according  to  the  provisions  of  a  Colonial  Act.  It  was  afterwards  tried  at  bar,  the 
trial  beginning  on  the  2.3rd  of  June,  and  terminating  on  the  4tli  of  August,  when, 
after  much  discussion,  the  verdict  was  found  for  the  Plaintiffs,  subject  to  the  opinion 
of  the  Court,  whether  upon  the  facts  proved  the  Plaintiffs  were  entitled  to  recover, 
and  the  whole  to  be  without  prejudice  to  either  party's  right  to  appeal.  Of  the 
three  Judges  present,  one,  the  Chief  Justice,  was  of  opinion  in  favour  of  the  Plain- 
tiff's :  the  two  other  [189]  Judges  were  of  a  different  opinion,  and  the  verdict  and 
judgment  were  accordingly  entered  for  the  Defendant  (the  Respondent)  with  costs 
of  the' action,  ijliich  appear  to  have  been  recovered  from  the  Appellants.  From  this 
judgment  the  present  appeal  is  brought. 

We  intimated,  during  the  argument  of  the  appeal,  a  .strong  opinion  that  the 
eft'ect  of  the  arrangement  made  at  the  trial  was  to  leave  the  whole  matter  to  the 
consideration  of  the  Judges,  who  were  to  draw  what  they  considered  the  proper 
inference  from  the  evidence,  and  appily  the  law  to  the  facts  so  proved  ;  that  the  whole 
matter  was,  in  like  manner,  open  to  this  Court,  on  the  appeal,  and  that  we  had 
sufficient  materials  to  enalile  us  to  deal  with  it.  To  that  opinion  we  still  adhere. 
The  question,  therefore,  is,  whether,  applying  the  law  to  the  evidence  in  the  cause, 
the  Court  below  has,  or  has  not,  come  to  a  right  conclusion. 

The  Appellants  have  a  clear  prima  facie  case:  the  note  is  signed  on  behalf  of  the 
Company,  by  an  officer  who  had  authority  to  sign  biUs  and  notes  on  their  behalf, 
and  the  amount  of  the  promissory  note  was  advanced  to  persons  professing  to  borrow 
and  receive  it  for  the  benefit  of  the  Company. 

The  defence  is,  that  the  persons  borrowing  had  nO'  authority  to  borrow  money 
on  behalf  of  the  Company,  under  any  circumstances,  birt,  at  all  events,  not  under 
the  circumstances,  and  for  the  purposes  appearing  in  this  case,  and  that  the  lenders 
had  notice  of  such  want  of  authority  when  they  made  their  advances. 

Much  discussion  took  place  at  the  bar,  and  many  cases  were  cited  with  reference 
to  the  power  of  the  Directors  of  Joint  Stock  Companies  to  bind  the  Com-[190]-pany, 
by  borrowing  money  or  other  acts;  and  as  to  the  distinction  alleged  to  exist  between 
the  powers  of  such  Directors  and  the  authority  of  partners  in  ordinary  trading 
partnerships. 

It  does  not  appear  to  us  to  be  necessary,  in  this  case,  to  enter  into  any  consider- 
ation of  the  general  doctrine,  and  we  think  it  better  to  abstain  from  making  any 
observations  upon  it.  Here  the  shareholders  of  the  Company  had  executed  a  Deed 
defining  the  purposes  of  the  partnership,  and  the  mode  in  which  it  was  to  be  carried 
on.  The  corporation  had  notice  of  this  Deed;  and,  indeed,  had  a  copy  of  it  in  their 
possession  at  the  time  of  the  transaction  in  question ;  and  we  must,  therefore,  look 
to  this  Deed,  in  order  to  collect  the  extent  of  the  authority  intended  to  be  conferred 
on  the  Directors,  and  we  must  construe  it  with  reference  to  the  nature  of  the  business 
which  was  to  l>e  transacted,  and  the  purposes  which  it  contemplated,  in  order  to 
judge  what  powers  and  authorities  the  law  would  imply  from  the  nature  of  the  office 
conferred  on  the  Directors,  and  how  far  those  powers  and  authorities  are  enlarged 
or  restricted  Ijy  any  of  the  provisions  of  this  instrument. 

The  Deed  is  dated  the  1st  of  May,  1833.  It  recites  a  previous  Deed  dated  in  1826,  by 
which  a  Company  had  been  established  for  a  term  of  seven  years,  which  it  was  now 
intended  to  continue,  with  increased  capital,  for  a  term  of  100  years,  "  as  well  for 
the  purpose  of  discount  and  issuing  notes  and  bills,  and  lending  monies  on  securities, 
and  casii  accounts,  for  the  receiving  monies  on  deposit  accounts,  for  the  safe  custody 
of  monies,  and  securities  for  monies,  for  the  general  public  acconnnodation  and 
benefit,  as  also  for  [191]  transacting  and  negotiating  all  such  other  matters  and 
tilings  as  are  usually  done  and  perfoi'mcd,  relating  to  or  connected  with  the  ordinary 
business  of  banking." 
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It  is  impossible  to  use  language  more  general  than  this;  tlio  now  or  continuing 
Company  was  to  carry  on  the  same  business,  and  the  Deed  proceeds  to  declare  the 
rules  by  which  the  Company  is,  in  future,  to  be  governed.  The  capital  is  to  consist 
of  2000  shares,  a  number  which  seems  to  have  Ijeen  afterwards  increased,  of  £100 
each,  and  £20  are  to  be  paid  on  each  share  at  the  time  of  signing  the  deed,  and  no 
further  call  is  to  be  made  unless  the  same  should  be  deemed  requisite  by  a  majority 
of  the  members  present  at  a  general  meeting  of  the  Proprietors,  to  be  convened  for  that 
purpose  under  the  provisions  hereinafter  contained.  Provisions  are  then  made  as 
to  calls,  whicli  are  not  to  exceed  5  per  cent,  at  any  one  time  upon  each  share,  nor  to 
be  payable  at  less  distant  periods  than  one  month,  at  the  least,  from  the  time  at 
which  every  such  call  shall  liave  been  notified  in  one  or  more  of  the  public  news- 
papers. Power  is  given  to  the  majority  of  the  Proprietors  to  increase  the  capital 
eitlier  by  the  issue  of  new  shares,  or  in  such  other  manner  as  the  Proprietors  may 
deem  most  expedient;  and  no  Proprietor  is  to  hold  alxive  100  shares,  unless  under 
certain  particular  circiunstances. 

The  effect  of  these  provisions  is,  that  tlio  paid-up  capital  at  the  commencement 
of  the  partnership,  supposing  all  the  shares  were  taken,  and  all  the-  monies  paid, 
would  be  £40,000  ;  that  no  further  sum  could  be  called  in,  except  by  the  consent  of 
the  majority  of  the  members  present  at  a  general  meeting,  to  be  convened  for  the 
purpose  :  that  several  weeks  must  elapse  before  any  money  could  be  raised  by  any 
calls,  [192]  after  a  necessity  for  it  should  arise ;  that  the  shareholders  must  consist 
of  a  great  number  of  persons  who  might  be  scattered  over  different  parts  of  the 
world  ;  that  great  difficulty,  therefore,  would  probably  exist  in  enforcing  payment 
of  calls,  and  that  £10,000  would  be  the  utmost  sum  that  could  be  raised  at  one  time 
liy  these  means,  supposing  every  shareholder  to  pay  his  quota. 

Then  follows  the  important  clauses  appointing  and  conferring  powers  on  tlie 
Directors.  The  38th  clause  is  as  follows:  "  That  for  the  better  management  of  the 
concerns  of  the  said  Company,  under  and  in  conformity  to  the  provisions  herein- 
before contained,  or  to  be  hereinafter  provided  for,  and  for  securing  the  observance 
thereof,  the  same  shall  be  confided  to  the  care,  superintendence,  and  management 
of  eleven  members,  to  be  so  qualified,  elected,  and  appointed,  and  with  such  authority 
and  powers  as  are  hereinafter  declared,  which  said  members  shall  he  and  act  as 
Directors  of  the  concerns  of  the  said  Company."  The  51st  clause  declares,  "  that 
such  Board  of  Directors  shall  have,  and  tliey  are  hereby  expressly  invested  with, 
full  power  and  authority  to  superintend,  order,  conduct,  regulate  and  manage  all 
and  singular  the  affairs  and  business  of  the  said  Company,  to  the  best  of  their  dis- 
cretion and  judgment,  under  and  subject  to  the  provisions  hereinafter  contained." 
Tlie  5-3rd  clause  declares,  "  that  such  Board  of  Directors  shall,  or  lawfully  may,  from 
time  to  time,  devise  and  make  such  provisions,  rules,  orders,  and  regulations,  touch- 
ing the  government,  carrying  on,  and  management  of  the  affairs  of  the  said  Com- 
pany, the  same  not  being  repugnant  to  the  general  rules  and  regulations  herein 
contained,  as  they  sliall  think  expedient." 

[193]  It  would  be  difficult  to  devise  a  form  of  words  conveying  more  extensive 
powers  of  management,  and  a  larger  discretion  in  the  Directors  in  the  conduct 
of  any  business,  than  is  found  in  these  clauses ;  the  only  restriction  is,  they  are  to 
be  subject  to  the  provisions  after  contained.  The  effect,  we  think,  is,  to  confer  on 
these  Directors  all  the  powers  of  managing  partners  in  ordinary  partnerships  of 
a  similar  character,  unless  there  is  something  in  the  subsequent  clauses  of  the  Deed 
restricting  those  powers. 

First,  tlien,  is  the  power  of  borrowing  money  for  tlie  purposes  of  the  partner- 
ship, one  of  the  powers  which  belong  to  a  partner  in  ordinary  Banks?  and.  Secondly, 
if  so,  is  there  any  restriction  ex]>ressed,  or  to  be  inferred,  from  the  Deed? 

The  general  power  of  partners  in  ordinary  trading  partnerships,  and  the 
restrictions  upon  such  powers,  appear  to  us  to  be  stated  with  great  accuracy  by 
Mr.  Justice  Story,  in  his  Treatises  on  Partnership,  and  on  Agency,  and  we  willingly 
adopt  his  language.  In  the  latter  of  these  works,  chap.  vi.  sections  124  and  125, 
the  law  is  thus  stated:  S.  124.  "Every  partner  is,  in  contemplation  of  law,  the 
general  and  accredited  agent  of  the  partnership  ;  or,  as  it  is  sometimes  expressed, 
each  partner  is  praepoxitns  negotiift  xorietatis ;  and  may,  consequently,  bind  all 
tlie  other  partners  by  his  acts,  in  all  matters  which  are  within  the  scope  and  objects 
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of  the  partnership.  Hence,  if  the  partnership  lie  of  a  general  conjniercial  nature, 
he  may  pledge  or  sell  the  partnership  property;  he  may  buy  goods  on  account  of 
the  partnership;  he  may  borrow  money,  contract  debts,  and  pay  debts  on  account 
of  the  partnership  ;  he  may  draw,  make,  sign,  indorse,  accept,  transfer,  negotiate, 
and  procure  to  be  discounted,  promissory  notes,  bills  [194]  of  exchange,  checks, 
and  oilier  negotiable  paper,  in  the  name  and  on  account  of  the  partnership."  S. 
125.  "  The  restrictions  of  this  implied  authority  of  partners  to  bind  the  partner- 
ship are  apparent  from  what  has  been  already  stated.  Each  partner  is  an  agent 
only  in  and  for  the  business  of  tlie  firm ;  and,  therefore,  his  acts  beyond  that  business 
will  not  bind  the  firm.  Neither  will  his  acts  done  in  violation  of  his  duty  to  the 
firm,  bind  it,  when  the  other  party  to  the  transaction  is  cognizant  of,  or  co-operates 
in  such  breach  of  duty." 

That,  in  ordinary  trading  partnerships,  the  power  of  borrowing  money  for 
partnership  purposes  exists,  and  that  bills  or  notes  given  by  one  of  the  partners  in 
the  partnership  firm,  for  money  so  borrowed,  will  bind  the  firm,  is  too  clear  to 
require  any  authority.  It  is  treated  as  clear  law  from  the  case  of  Lniie  v.  Williams 
(2  Vern.  277)  to  that  of  Thirknesse  v.  Bromilnw  (2  Cromp.  and  Jer.  425). 

Then,  is  the  nature  of  a  Banker's  business  such  as  to  exclude  the  power,  from 
want  of  occasion  for  its  exercise?  Quite  the  contrary.  The  nature  of  a  Banker's 
business,  especially  if  the  Bank  be  one  both  of  issue  and  deposit,  necessarily  exposes 
him  to  sudden  and  immediate  demands,  which  may  be  to  the  extent  of  a  large  pro- 
portion of  his  debts,  while  his  profits  are  to  be  made  in  employing  his  own  monies 
and  those  entrusted  to  him  in  discounting  bills,  in  loans,  and  other  modes  of  invest- 
ment. It  is  impossible  that  he  should  always  have  his  assets  in  such  a  state  as  to 
be  applicable  immediately  to  the  payment  of  all  demands  which  may  be  made  upon 
him;  and  if  a  partner  has  no  power,  under  such  circumstances,  to  borrow  money 
for  the  partnership,  either  the  assent  of  each  individual  member  must  be  obtained, 
which  [195]  niay  often  be  impracticable,  or  the  concern  must  be  ruined. 

We  have  no  doubt  at  all,  therefore,  that,  in  ordinary  banking  partnerships,  such 
power  exists,  and  that  the  Directors,  by  the  terms  of  their  appointment,  had  all  the 
general  powers,  and  among  the  rest,  the  power  of  borrowing,  unless  such  power 
is  excluded  by  other  provisions  of  the  Deed.  Is  there,  then,  anything  in  this  Deed 
which  excludes  it?  We  find  nothing  having  such  a  tendency,  but  much  to  a 
contrary  effect.  The  Directors  have  the  power  of  contracting  debts  and  binding  the 
Company  to  any  amount,  by  issuing  notes,  receiving  deposits,  drawing,  accepting, 
and  endorsing  bills  ;  and  they  might,  therefore,  in  these  modes,  suljject  the  Company 
to  liabilities  to  any  extent. 

On  the  other  hand,  if,  according  to  the  Respondents'  argument,  no  monies  could 
be  borrowed  to  meet  those  liabilities,  the  money  must  be  raised  by  calls ;  and  yet 
if  they  are  to  be  raised  by  calls,  it  is  obvious,  from  the  provisions  before  referred 
to,  that  the  Company  might  be  ruined  long  before  sufficient  funds  could  be  raised, 
although  it  might  have  assets  not  immediately  capable  of  being  realised  or  con- 
verted, to  a  much  larger  amount  than  all  its  liabilities. 

The  54th  clause  provides,  "  that  such  Board  of  Directors  shall  have,  amongst 
other  things,  the  entire  management  and  control  of  the  lending  of  monies  on  bills, 
notes,  bonds,  mortgages,  and  other  securities."  The  5oth  declares,  "  that  such 
Board  of  Directors  shall,  from  time  to  time,  settle  and  determine,  in  whose  name  or 
names,  all  securities  that  shall  be  entered  into,  by  or  on  behalf  of  the  Company,  or 
by  or  on  behalf  of  any  person  or  persons  transacting  or  neg-otiating  any  matter  or 
[196]  business  whatever  therewith,  shall  be  taken  and  given." 

Now,  this  applies  to  transactions  in  which  the  Company  either  receive  or  give 
securities;  the  securities  which  they  are  t«  receive  clearly  extend  to  monies  lent 
by  them  ;  and  the  securities  which  they  are  to  give,  may,  we  think,  with  equal 
reason,  be  held  to  extend  to  monies  borrowed  by  them.  Upon  this  part  of  the  case, 
we  can  entertain  no  doubt.  The  real  question  is,  whether  there  is  anything  in  the 
circumstances  under  which  the  loan  was  made,  which  shows  that  it  was  not  borrowed 
for  partnership  purposes,  or  was  borrowed  by  the  Directors  in  violation  of  their  duty 
lo  the  sliareholdors.  It  is  contended  by  the  Respondent,  that  this  loan  was  made  on 
the  condition  of  the  Bank  terminating  its  business,  and  for  the  pur]iose  of  enabling 
the  Directors  to  terminate  and  convert  the  Company  into  a  partnership   for   a 
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diffui-fiit  |)uriHise;  that  the  Directors  had  inj  authority  to  tcniiinate  tlie  concern, 
or  to  form  such  Company;  that  the  money  was  advam-ed  to  pay  debts  of  Hughes 
and  Hoskinf^,  to  which  the  Company  were  not  liable,  and  tliat  there  were  conditions 
attaolied  to  the  loan,  to  which  the  Directors  liad  no  autliority  to  assent,  viz.,  restraint 
of  the  transfer  of  shares  contrary  to  the  terms  of  the  deed,  and  the  assumption  of 
the  affairs  of  Hughes  and  Hosking.  It  is  said  that  the  Appellants  imposed  these 
conditions,  and  are  affected  with  notice  of  these  purposes,  and  are,  therefore,  not 
entitled  (whatever  may  have  been  their  rights  against  individuals)  to  recover  from 
the  Company  the  amount  of  the  monies  which  tliey  have  advanced.  It  is  perfectly 
true,  that  if  a  person  lends  money  to  a  partner,  for  purposes  for  which  he  has  no 
authority  to  borrow  it  on  behalf  of  the  partnershii),  [197]  the  lender  having  notice 
of  that  want  of  authority,  cannot  sue  the  firm  ;  and  this  is,  in  truth,  the  whole  effect 
of  a  decision,  much  relied  upon  at  the  bar,  of  fisher  v.  'I\ii/lor  (2  Hare,  218).  On 
the  other  hand,  if  money  be  lent  to  a  partner  for  purposes  for  which  he  has  authority 
to  borrow,  it  is  a  very  dift'erent  question,  whether  it  is  a  bar  to  the  recovery  of  the 
money  which  has  been  applied  to  the  use  of  the  partnersliip,  that  the  borrower  has 
entered  into  additional  engagements  on  behalf  of  his  partners,  beyond  his  authority, 
and  by  which,  therefore,  they  are  not  bound. 

The  question  here,  then,  is,  what  is  the  real  nature  of  the  transaction  which  has 
taken  place?  It  may  be  admitted  that  the  Directors,  without,  or  even  with,  the 
consent  of  the  majority  of  the  shareholders,  had  no  authority  to  convert  the  Banking 
Company  into  a  Company  for  totally  dift'erent  purposes,  and  that  money  borrowed 
for  the  purpose  of  such  conversion,  with  notice  on  the  part  of  the  lender,  would 
not  form  a  debt  of  the  Company.  It  may  be  further  admitted,  that  no  restraint  on 
the  transfer  of  shares  in  the  Company  could  be  lawfully  imposed  by  the  Directors 
without  the  assent  of  the  majority  of  the  shareholders.  But  it  by  no  means  follows, 
that  the  Directors  had  no  autliority  at  their  discretion  to  discontinue  the  business 
of  the  Bank,  or  to  restrict  it  to  certain  portions  of  the  business  originally  con 
templated,  if  they  thought  such  conduct  essential  to  the  interests  of  the  shareholders. 
Such  a  power  seems  necessarily  implied  in  the  exclusive  power  of  management,  in 
the  power  of  determining  what  transactions  should  be  entered  into,  what  notes 
issued,  what  deposits  received,  what  bills  discounted,  or  loans  made.  A  contrary 
construction  would  be  attended  with  the  most  serious  [198]  consequences.  It  is  said 
that  the  business  could  only  be  discontinued  by  the  vote  of  the  majority  of  the  Pro- 
prietors under  the  73rd  clause;  so  that,  unless  a  majority  of  the  Proprietors  could 
be  broiiglit  together  in  person,  or  by  their  attornies,  the  business  was  to  continue 
for  100  years,  and  never  could  be  concluded  but  b}^  bankruptcy  or  insolvency.  But 
even  if  the  majority  should  be  got  together,  it  is  only  at  intervals  of  ten  years  that 
the  power  of  dissolution  exists;  so  that,  except  at  the  decennial  iicriods,  the  business 
could  not  be  discontinued  so  long  as  one  individual  shareholder  refused  his  assent, 
or  was  incapiable  of  consenting,  or  could  not  be  found.  The  business  must  go  on 
till  each  individual  shareholder  might  be  ruined.  For  it  is  to  be  observed,  that  it 
by  no  means  follows,  that  the  creditors  would  have  recourse  to  a  Commission  of 
Bankruptcy;  they  have  a  right  to  recover  their  debts  from  each  individual  share- 
holder. 

We  think,  therefore,  that  the  discontinuance  of  the  business  of  the  Bank,  if  the 
Directors  thought  it  necessary  or  expedient,  was  within  their  authority;  and  that 
they  had  authority  to  borrow  money  for  the  purpose  of  discharging  the  existing 
engagements,  and  prolonging  the  business  till  the  assets  could  be  realized,  and  the 
concern  wound  up  with  the  least  injury  to  the  Company. 

If  they  had  this  authority,  it  is  quite  unnecessary  to  consider  whether  thev 
exercised  it  discreetly  or  otherwise,  whether  the  loan  which  they  contracted  was  on 
hard  terms  or  otherwise. 

The  Appellants  had  a  right  to  annex  such  terms  as  they  thought  proper  to 
their  advance.  If  any  of  those  terms  were  ultra  vires  of  the  Directors,  they  could  not 
be  enforced,  and  so  far  the  lenders  might  lose  the  ad-[199]-vantage  for  which  they 
had  stipulated.  The  Corporation  stood  in  no  relation  of  trust  or  confidence  to 
the  shareholders  of  the  Company.  It  had  a  right  to  make  the  best  bargain  which  it 
could  ;  and  the  only  question  is,  was  the  purpose  for  which  the  money  was  lent,  a 
legitimate  purpose  of  the  partnership?     It   appears  to   us,  that  the  purposes  for 
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■which  the  money  was  borrowed,  vas  not  to  increase  the  permanent  cajiital  of  the 
Company,  not  to  enable  the  Directors  to  engage  it  in  new  concerns  beyond  the  pro- 
visions of  the  Deed,  and  contract  new  liabilities,  but  to  enable  it  to  discharge 
liabilities  already  contracted,  and  to  afford  it  time  for  the  realization  of  its  assets. 

In  a  letter  of  the  Appellants,  of  the  15th  of  May,  1843,  to  the  Respondents'  Bank, 
put  in  evidence  by  the  Defendant,  the  transaction  is  stated  to  have  commenced  in  a 
representation  by  the  Directors  of  the  Company,  "  of  the  evils  which  would  result 
to  the  conununity  generally,  and  to  an  institution  having  so  large  a  stake  in  its 
prosperity,  as  the  Bank  of  Australasia  in  particular,  from  a  suspension  of  the  pay- 
ment, either  hj  the  Bank  of  Australia,"  or  by  the  firm  of  Hughes  and  Hosking.  In 
the  statement  on  the  21st  of  February,  already  referred  to,  the  advance  is  stated 
as  asked  to  the  extent  of  £113,6-18,  in  order  to  meet  the  circulation  and  deposits  of 
the  Bank  of  Australia  ;  for  its  acceptances  on  behalf  of  Messrs.  Hughes  and  Hosking, 
£80,145;  for  acceptances  of  Hughes  and  Hosking,  for  a  great  part  of  which  the 
Bank  had  given  guarantee,  £72,387,— in  all  £266,000.  The  letter  of  the  27th 
February,  1843,  refers  to  the  communications  which  had  taken  place  between  the 
Directors  and  Cashier  of  the  institution  and  the  Bank  of  Australasia,  "  relative  to 
the  intended  alteration  in  the  business  of  the  Bank,  and  the  assistance  it  will 
[200]  require  for  the  purpase  of  meeting  its  inmiediate  liabilities."  The  answer 
of  the  2nd  of  March,  speaks  of  this  letter  as  "  intimating  the  intention  of  your 
Directors  to  avail  themselves  of  the  assistance  of  the  Bank  of  Australasia  in  liquidat- 
ing their  current  engagements  to  an  extent  not  exceeding  £150,000."  These  letters 
show,  very  distinctly,  for  what  purpose  this  money  was  borrowed,  and  they  are  con- 
firmed by  all  the  other  documents  in  the  case. 

It  appears  that  this  advance  was  not  sufficient  for  the  purpose,  and  it  is  stated 
in  Mr.  Macarthur's  letter  of  the  18th  of  May,  1843,  that  a  committee  of  the  Directors 
waited  on  Mr.  Falconer,  and  "  explained  to  him  the  sitate  of  their  affairs,  and  also 
the  difficulty  this  Bank  laboured  under  in  obtaining  sufficient  funds  to  meet  its 
deposits  and  notes  in  circulation,  and  requesting  a  further  advance."  This  view  of 
the  case  is  strongly  confirmed  by  the  statement  submitted  to  the  shareholders  in 
September,  1843,  and  January,  1844,  and  it  is  not  opposed  by  any  evidence  whatever. 
But  then  it  is  said,  that  if  the  money  was  advanced  to  discharge  existing 
liabilities,  a  part  of  those  liabilities  consisted  of  obligations  contracted  for  Hughes 
and  Hosking,  a  part  of  which  the  Company  was  not  liable  to  pay,  and  other  part  of 
which  consisted  of  debts  to  the  Appellants,  who  by  means  of  this  transaction  ob- 
tained payment  of  demands  which  otherwise  would  have  remained  unsatisfied. 

I'he  Judges  of  the  Court  below  appear  to  have  been  unanimous  in  the  opinion, 
that  there  was  nothing  whatever  in  these  objections  ;  that  there  was  no  proof  of  any 
unfair  dealing  by  the  Appellants,  or  of  improper  advances  being  obtained  by  them 
in  respect  of  the  debts  of  Hughes  and  Hosking  ;  and  we  are  entirely  of  the  same 
opinion.  It  is  said,  that  a  part  of  the  debts  of  [201]  Hughes  and  Hosking  were 
guaranteed  by  the  Directors  on  behalf  of  the  Company,  and  that  the  Directors  had 
no  power  to  give  such  guarantees  ;  whether  they  had  or  not,  might  depend  on  the 
circumstances  under  which  they  were  given  ;  but  it  would  be  extravagant  to  hold, 
that  the  Appellants,  lending  their  money  to  enable  the  Company  to  meet  its  engage- 
ments, were  bound  by  this  circumstance  to  see  to  the  nature  of  those  engagements. 

Tiien,  if  the  money  was  borrowed  bona  fide,  bv  the  Directors,  for  the  purposes  of 
the  partnership  and  within  the  limits  of  their  authority,  and  was  advanced  bona  fide 
by  the  Appellants  for  those  purposes,  and  applied  to  the  legitimate  purposes  of  the 
partnership,  all  of  which  facts,  for  the  reasons  already  alleged,  we  consider  as 
proved;  can  the  liability  to  repay  the  money  be  discharged,  because  to  the  engage- 
ment to  repay,  are  adjected  other  engagements  by  the  Directors,  some  of  which  we 
will  assume  to  have  been  ultra  vires?  From  Pigot's  case  (6  Coke's  Rep.  26,)  to  the 
latest  authorities,  it  has  always  been  held  that,  when  there  are  contained  in  the  same 
instrument  distinct  engagements  by  which  a  party  binds  himself  to  do  certain  acts, 
some  of  which  are  legal,  and  some  illegal,  at  common-law,  the  performance  of  those 
which  are  legal  may  be  enforced,  though  the  performance  of  those  which  are  illegal 
cannot.  Here,  in  our  opinion,  the  Directors  had  jiowcr  to  liorrow  the  money  for  tlie 
Company,  and  of  course  power  to  liind  tlie  Company  for  the  engagement.  They 
did  so  bind  them,  and  they  engaged  that  tlie  Company  should  do,  in  addition,  certain 
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other  acts,  and  which  wo  assume  that,  without  their  consent,  the  Company  coukl  not 
be  compelled  to  do.  The  engafi:enients  are  entirely  distinct.  Can  the  siiareholdcrs 
say,  because  we  cannot  be  compelled  to  [202]  perform  those  engagements  to  whicli  the 
Directors  had  no  authority  to  bind  us,  therefore,  we  will  not  perform  those  engage- 
ments to  which  they  had  authority  to  bind  usl  The  Company  cannot  have  all  the 
benefit  for  which  they  agreed  to  advance  the  £150,000,  therefore  they  shall  not 
even  have  their  money?  We  think  not:  the  only  consequence  would  be,  that  those 
stipulations  which  are  ultra  vires  of  the  Directors  could  not  be  enforced  ;  and  if  the 
object  of  the  present  action  were  to  enforce  them,  or  to  recover  damages  for  a 
breach  of  them,  it  would  be  necessary  to  e-xamine  them  more  particularly  than  the 
view  which  we  take  of  the  case  requires. 

Upon  the  whole,  therefore,  we  are  of  opinion,  without  refi'rence  to  the  questions 
of  acquiescence  by  the  Company,  that  the  Plaintifl's  in  the  action,  the  present  Appel- 
lants, are  entitled  to  recover,  and  that  the  verdict  ought  to  be  entered  in  their 
favour.  If  we  had  come  to  a  diiferent  conclusion,  on  this  part  of  the  case,  as  did 
the  majority  of  the  Court  below,  we  should  have  found  it  necessary  to  examine  very 
closely  the  evidence  in  the  cause  with  respect  to  communications  made  to  the  share- 
holders, both  during  the  transaction  and  after  its  completion,  and  to  consider  very 
carefully  what  might  be  the  effect  of  the  conduct  of  the  shareholders,  of  what  they 
did  and  what  they  omitted  to  do,  having  regard  to  all  the  provisions  of  this  Deed 
and  the  rules  of  law  which  may  be  apjjlicable  to  Companies  of  this  description. 
Wliile  we  cannot  express  too  strongly  our  sense  of  the  care,  indu.stry,  and  the  learn- 
ing which  the  Judges  of  the  Court  below  have  applied  to  the  case  generally,  we  think 
it  right  to  say,  that  they  a])pear  to  have  passed  over  this  part  of  the  case  more 
lightly  than  its  importance  jierhajjs  deserved. 

[203]  Our  report  to  Her  Maje.sty  will  be,  that  the  verdict  of  the  Court  below 
ought  to  be  reversed,  and  that  the  judgment  ought  to  be  entered  in  the  Court  below 
for  the  Plaintiffs.  The  Appellants  will  of  course  have  the  costs  of  the  action  below, 
and  there  will  be  no  costs  given  of  the  appeal  here. 

The  minute  of  the  report  of  their  Lord.ships  having  been  drawn  up,  it  was  pro- 
posed to  "  reverse  the  Judgment  of  the  Court  below,  and  order  that  Judgment  to  be 
entered  up,  as  of  the  date  of  the  original  Judgment,  for  the  amount  found  due  by 
the  verdict  and  costs,  and  that  the  amount  of  subsequent  interest,  at  the  same  rate 
at  which  it  is  calculated  by  the  verdict,  be  paid  by  the  Respondent  to  the  Appellants." 
The  Respondent  objected  to  the  proposed  order,  as  to  the  allowance  of  intere.st.  and 
their  Lordships  directed  (13th  April  1848*)  the  case  to  be  argued  upon  that  point, 
by  one  counsel  on  each  side. 

Mr.  M.  D.  Hill,  Q.C.,  for  the  Respondent. — There  is  no  mention  of  subsequent 
interest  being  allowed,  in  the  judgment  of  your  Lordships.  The  proposed  Order 
involves  two  grounds  for  consideration.  First,  I  contend  that  this  Court  has  no 
power  to  give  interest,  as  proposed :  and.  Secondly,  if  it  has  a  discretion  to  allow 
interest,  according  to  the  course  and  practice  of  the  Court,  it  ought  not  to  be  exer- 
cised. In  the  first  place,  this  Court,  as  a  Court  of  appeal,  has  no  greater  original 
power  than  the  Supreme  Court  at  Sydney  had,  [204]  and  that  Court  could  not  order 
the  Judgment  to  bear  interest.  By  the  "ist  and  2nd  Vict.,  c.  110,  judgment-debts  in 
England  carry  interest;  but  that  Statute  has  not  been  extended  to  or  adopted  in 
New  South  Wales,  and,  therefore,  cannot  operate,  as  it  forms  no  part  of  the  law 
of  the  Colony.  There  are  three  Imperial  Statutes,  by  which  the  power  of  making 
laws,  in  New  South  Wales,  are  regulated.  Fir.st,  by  the  -tth  Ceo.  IV.,  c.  96,  a  Legis- 
lative Council  is  established,  with  power  of  making  laws  for  the  government  of  the 
Colony;  secondly,  by  the  Statute,  9  Geo.  IV.,  c.  83,  all  the  laws  of  England,  which 
were  then  applicable,  are  injported  into  the  Colony;  and  thirdly,  the  5th  and  6th 
Vict.,  c.  76,  shows  what  subsequent  Acts  of  the  "imperial  Parliament  are  to  be 
adopted  by  the  Legislature  of  New  South  Wales.— [Lord  Campbell.— The  proposed 
Order  respecting  intere.st  is  not  founded  upon  the  notion,  that  the  Lst  and  2nd  Vict., 
c.  110,  has  been  introduced  into  the  Colony.  Is  it  not  founded  upon  that  Statute 
at  all?  The  question  is,  whether  this  Court,  as  a  Court  of  appellate  jurisdiction, 
has  not  power,   under  what  may  be  called  its  common-law  jurisdiction,  to  "rant 

*  Present:  Lord  Brougliam,  Lord  Campbell,  Lord  Langdale,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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interest  in  the  form  made  by  this  .Order.] — The  submission  upon  which  the  appeal 
comes  before  the  Privy  Council  does  not  extend  to  anything  beyond  an  afRrniance 
or  reversal.  If  this  Court  was  to  give  interest,  it  would  not  Ije  sitting  as  a  Court 
of  appeal,  but  it  would  be  exercising  original  jurisdiction. — [Mr.  Pemberton  Leigh. 
— We  have  had  a  note  from  Mr.  Currey,  the  clerk  of  the  House  of  Lords,  and  lie 
gives  us  a  statement  of  several  precedents  before  the  Statute,  1st  and  2nd  Vict.,  c. 
110.  The  House  of  Lords  used  to  get  at  justice  by  giving  the  interest,  and  adding 
it  to  the  costs.  These  were  upon  Writs  of  Error.] — No  case  can  be  found  in  [205] 
which  interest  has  been  given  by  any  Court  in  England,  except  under  the  peculiar 
powers  conferred  by  Statutes.  It  will  be  found,  from  the  Statute,  3  Hen.  VII.,  c. 
10,  down  to  the  3  and  4  Will.,  c.  42,  that  interest  is  confined  to  cases  in  which  the 
judgment  is  aifirmed,  and  for  the  Plaintiff,  and  that  is  allowed  for  the  delay  which 
the  Writ  of  Error  interposes,  by  preventing  the  Plaintiff  from  obtaining  the  fruits 
of  the  Judgment.  Baring  v.  Christie  (5  East.  545).  Lord  Mansfield,  in  Bodily  v. 
Bellamy  (2  Burr.  1095),  illustrates  the  practice  of  the  various  Courts,  with  allow- 
ance of  costs. — [Mr.  Pemberton  Leigh. — Our  decision  will  depend  very  much  upon 
this,  whether  this  case  is  to  be  considered  in  the  strict  sense  of  a  Writ  of  Error,  or 
whether  it  is  not  an  Appeal.  This  Court,  by  the  Charter  of  Justice,  of  the  13th  of 
October,  1843,  is  to  make  such  order  which,  at  the  time  of  tlie  judgment,  ought  to 
have  been  pronounced.] — Strictly  speaking,  there  are  no  Writs  of  Error  in  this 
Court,  they  are  appeals. — [Lord  Campbell. — Suppose  a  bill  filed  in  the  Court  of 
Chancery  against  a  trustee,  to  make  him  pay  a  sum  of  trust-money,  and  the  Court 
dismiss  the  bill,  and  there  is  an  appeal  to  the  House  of  Lords,  who  reverse  the  judg- 
ment of  the  Lord  Chancellor,  and  say  that  the  money  ought  to  be  decreed  to  be  paid, 
would  not  the  House  of  Lords  order  interest  to  be  paid,  down  to  the  time  of  the 
reversal?] — This  is  a  common-law  case,  and  the  principles  which  regulate  Courts  of 
Equity  do  not  apply.  The  present  case  is  in  the  nature  of  a  Writ  of  Error.  Ac- 
cordingly, if  interest  is  a  necessary  incident,  the  parties  ought  to  be  left  to  proceed 
in  the  Court  in  the  Colony,  and  [206]  justice  in  the  matter  would  be  ecjually  attain- 
able by  that  course,  and  it  is  the  regular  one.  This  is  the  practice  which  has  hitherto 
been  acted  upon.  Kirhmaii  v.  Mudee  Pestonjee  Kliuorsedjee  (3  Moore's  Ind.  Cases, 
220). 

Mr.  Bethell,  Q.C.,  for  the  Appellants,  contra. 

The  Right  Hon.  T.  Pemberton  Leigh. — We  do  not  think  this  case  can  be  compared 
to  a  Writ  of  Error  ;  we  think  it  must  be  considered  as  an  appeal,  and  that  the  power 
of  giving  interest  is  within  the  common-law  jurisdiction  of  the  Court,  the  Order, 
Therefore,  as  to  interest,  must  stand. 

The  report  of  their  Lordships  was,  by  an  Order  in  Council,  bearing  date  the 
15th  of  April,  1848,  confirmed.     This  Order  was  as  follows:  — 

"  Her  Majesty  having  taken  the  said  report  into  consideration,  was  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  and 
it  is  hereby  ordered,  that  the  said  Judgment  of  the  said  Sujireme  Court  of  Sydney 
be,  and  the  same  is,  hereby  reversed  ;  and  that  the  Judgment  be  entered  up,  as  of 
the  date  of  the  original  Judgment,  for  the  amount  found  due  by  the  verdict  and 
costs  ;  and  that  the  amount  of  subsequent  interest,  at  the  same  rate  at  which  it  is 
calculated  by  the  verdict,  be  paid  by  the  Respondent  to  the  Appellants,  together 
with  the  costs  paid  by  the  Appellants  to  the  Respondent,  in  the  Court  below  ;  and 
that  this  Order  be  duly  obeyed,  complied  with,  and  carried  into  execution,  by  the 
Judges  of  the  said  Supreme  Court  of  Sydney." 

[Mews'  Dig.  tit.  BANKER,  II.  2.  Directors,  a.  Powers;  tit.  COLONY,  III.  Appeals 
TO  Privy  Council,  6.  Practice,  o.  Other  matters;  tit.  COMPANY,  V.  Deden- 
TURE.S  AND  MORTGAGES,  1.  Borrowing  Powers  of  Comjxiny,  a.  Generally ;  tit. 
CONTRACT,  C.  5.  Illegal  Contract.s,  a.  Genercd  Rules;  Hi.  SPECIFIC  PER- 
FORMANCE, II.  Defences,  B.  2.  Illegality.  S.C.  sub  nam.  Bank  of  Austral- 
asia V.  Bcmk  of  Australia,  12  Jur.  189.  On  point  (i.)  as  to  appeals  (6  Moo.  P.C. 
169),  see  note  to  Flint  v.  Walker,  181:5-47,  5  Moo.  P.C.  at  p.  201  :  (ii.)  as  to 
implied  power  of  borrowing  (6  Moo.  P.C.  195),  see  Marlae  v.  Siitlirrland,  1851, 
3  E.  and  B.   1;  Galloway's  Case,   1854,  18  Jur.  885;  Royal  British  Bank  w 
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Tuniii, 111(1   1855-56,  5  E.  and  H.  218;   6  ih.  ;)27;   General  Auction  Estate  <ni<l 
Minirtari/  Co.  v.  >imhh  (1891),  .'5  Ch.  \V1.\ 


[207]  In  ue  CARD'S  i'ATENT  *  [Fd..  9,  1848]. 

To  entitle  ii  Patentee  to  a  confirmation  of  Letters  Patent,  under  the  Statut  . 
5  and  6  Will.  IV.,  c.  83,  s.  2,  the  Patentee  must  show,  that  he  believed  himself 
the  first  and  original  inventor. 

Upon  an  application  for  a  confirniation  of  Letters  Patent,  it  was  proved  that  the 
patent  article  was  not  publicly  and  generally  known  prior  to  the  Letters 
Patent ;  but  that  some  persons  had  systematically  used  an  ai'ticle,  identical 
with  the  patent  article,  for  several  years  prior  to  the  grant  of  the  Letters 
Patent,  and  that  the  subject  of  the  patent  was  little  more  than  an  application 
of  a  well-known  article  in  trade;  in  such  circumstances,  held  by  the  .Judicial 
Committee,  that  it  was  not  a  case  in  which  the  Statute  was  intended  to  apply, 
and  their  Lordships  refused  to  recommend  the  confirmation  of  tlie  Letters 
Patent. 

This  was  a  Petition,  under  the  Statute,  5  and  6  Will.  IV.,  c.  83,  s.  2,  presented 
by  Nathaniel  Card,  for  confirniation  of  Letters  Patent  granted  to  him  on  the 
8th  of  September,  1841,  for  certain  improvements  in  the  manufacture  of  wicks  for 
candles,  lamps,  and  other  similar  purposes,  and  in  the  apparatus  connected  there- 
with. 

The  Petition  stated,  that  at  the  time  of  the  application  for  the  Letters  Patent 
and  enrolment  of  the  specification,  the  Petitioner  Ijelieved  himself  to  be  the  first 
and  original  inventor  of  the  invention,  and  of  [208]  every  part  thereof,  and  that 
the  same  was  a  new  invention  witliin  this  realm.  That  he  afterwards  disclaimed  in 
the  title  of  the  specification,  the  words  "  Lamps,  and  other  similar  purposes."  That 
the  invention  of  improvements  in  the  manufacture  of  wicks  for  candles,  and  in  the 
apparatus  connected  therewith,  was  an  invention  of  great  public  utility,  and  com- 
prised the  use  of  threads  doubled  and  twisted  in  a  particular  manner,  instead  of 
being  twisted  together  as  single  threads  in  a  mass  ;  and  of  a  certain  apparatus  for 
the  manufacture  of  the  improved  wicks  into  suitable  lengths.  That  the  article  used 
as  candlowicks  previous  to  the  patent,  was  single  threads  of  yarn.  That  the  candle- 
wicks  manufactured  according  to  the  improvements  described  in  the  specification, 
possessed  many  advantages  over  those  numufactured  from  single  threads,  which 
were  particularly  described  ;  and  that  the  improved  candlewick  was  now  generall}- 
employed  by  the  trade.  That  since  the  granting  of  the  Letters  Patent,  the  Peti- 
tioner had  discovered,  that  a  certain  description  of  yarn,  known  by  the  name  of 
double  hosiery  yarn,  had  been  used  occasionally,  and  to  a  limited  extent,  before 
the  date  of  his  Letters  Patent.  That  such  double  hosiery  yarn  had  not  been  publicly 
and  generally  used  for  such  purposes  liefore  the  date  of  the  Letters  Patent ;  but  on 
the  contrary,  that  the  use  and  advantage  of  the  yarn  double  twisted,  as  described, 
were  unknown  to  the  manufacturers  of  candle  and  candlewicks.  That  such  double 
hosiery  yarn  of  the  description  and  the  manner  in  which  the  same  was  used  before 
the  date  of  the  Letters  Patent,  resembled  the  use  of  yarn  doubled  and  twisted,  as 
described  by  the  Petitioners,  in  no  resjject,  except  that  the  yarn  w-as  douWed,  and 
the  manufacturers  who  alliged  sucli  [209]  prior  use  of  the  double  hosiery  yarn,  as 
invalidating  the  Letters  Patent  of  the  Petitioner,  did  not  then  use  double  hosiery 
yarn  of  the  description,  and  in  the  manner  previously  used,  but  had  adopted 
the  invention  of  the  Petitioner,  and  refused  nevertheless  to  pay  the  Petitioner  any 
royalty,  or  patent  right,  in  respect  of  their  adoption  of  his  invention.  That  the 
Petitioner  had  instituted  proceedings  at  law,  against  Messrs.  Waller,  for  an  in- 
fringement of  the  Letters  Patent,  and  that  such  proceedings  were  compromised  bv 
Messrs.   Waller  paying  the  Petitioner  a  sum  of  money  and  costs,  and  taking  a 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leipli. 
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licence;  and  that  they  hud  notice  of  the  Petitioner's  intention  to  present  this 
Petition.  That  the  invention  of  the  Petitioner  was  of  great  utility,  and  generally 
adopted  Ijy  the  trade.  That  the  Petitioner  was  advised  he  could  not  with  safety 
proceed  in  establi.shing  his  right  at  law  unless  the  Letters  Patent  were  confirmed, 
without  which  he  would  be  wholly  deprived  of  the  benefit  of  the  exclusive  privileges 
granted  to  him  by  the  Letters  Patent. 

Caveats  were  entered  against  the  Petition,  objecting,  first,  that  the  alleged  in- 
vention had  been  publicly  and  generally  known  and  used  liefore  the  date  of  the 
patent;  secondly,  tliat  the  use  of  threads  double  and  twisted,  as  in  the  specification 
mentioned,  was  not  a  new  invention,  nor  was  so  at  the  date  of  the  Letters  Patent; 
nor  were  the  threads,  as  described  in  the  invention,  doubled  and  twisted  in  the 
particular  manner  stated  in  the  Petition,  but  in  the  same  manner  as  in  double  hosiery 
yarn,  which  was  an  "rticlo  which  had  been  publicly  and  generally  ki'own  and 
manufactured  for  many  years  prior  to  the  date  of  the  Letters  Patent.  The  objec- 
tions, however,  not  having  been  lodged  in  time,  the  parties  entering  the  Caveats 
did  not  [210]  appear  by  Counsel,  and  were  not  heard  against  the  Petition. 

The  witnes.ses  examined  in  support  of  the  Petitioner's  case  consisted  of  several 
candk'-makers  in  various  parts  of  England,  who  stated  that  Card's  patent  wick  was 
new,  and  was  not  publicly  and  generally  known  until  the  grant  of  the  Letters 
Patent;  that  previous  to  it,  the  mode  of  manufacturing  the  candlewick  was  to  place 
a  number  of  single  cotton  threads  side  by  side  until  of  sufficient  thickness,  and 
then  to  slightly  twist  all  together.  That  the  patent  wick  had  entirely  superseded 
the  old  wick,  and  was  a  great  saving  in  cotton.  One  of  these  witnesses,  named 
Howe,  a  candle-maker,  residing  in  Warwickshire,  on  cross-examination  stated,  that 
for  many  years  back  he  had  been  in  the  habit  of  buying  double  hosiery  yarn,  and 
twisting  the  strands  together  for  candlewicks ;  that  he  found  it  a  great  improve- 
ment over  the  conmion  and  ordinary  mode  of  making  wicks,  both  on  account  of  the 
saving  of  cotton,  and  the  candles  being  less  subject  to  "  wasters,"  and  that  he  con- 
tinued to  use  that  cotton,  and  had  recommended  others  to  use  it.  Upon  comparing 
the  patent  wick  with  the  hosiery  yarn,  he  stated  that  he  could  see  scarcely  any  differ- 
ence, except  that  the  i>atent  wick  was  more  twisted. 

Mr.  M.  D.  Hill,  Q.C.,  Mr.  Gurney,  Q.C.,  and  Mr.  Webster,  for  the  Petition,  cited 
Heurteloup's  Patent  (1  Webs.  Pat.  Cases,  553),  Westrupp  and  Gibbins'  Patent  (1 
Webs.  Pat.  Cases,  554),  and  offered  to  grant  licenses  to^  those  who  had  used  the 
hosiery  yarn,  upon  such  terms  as  the  [211]  Court  might  impose ;  they  referred  upon 
this  point,  to  Re  EusscU's  Patent  (2  Moore's  P.C.  Cases,  496). 

'  Mr.  Waddington,  on  behalf  of  the  Crown,  opposed  the  Petition,  contending, 
that  the  Petitioner  had  not  satisfied  the  requisites  of  the  Act  of  Parliament,  as  he 
was  bound  to  show  that  his  invention  was  new,  and  that  the  candlewick,  for  which 
he  had  obtained  his  Letters  Patent,  was  not  known  prior  to  the  patent ;  whereas  the 
evidence  of  Howe  showed  that  the  supposed  invention  was,  in  effect,  only  the  appli- 
cation of  a  well-known  manufactured  species  of  cotton,  by  the  use  of  which  the  same 
effect  was  obtained,  and  that  it  was  not  the  intention  of  the  Legislature  that  the 
Court  should  have  the  power  of  confirming  Letters  Patent  under  such  circumstances. 

Lord  Campbell. — Their  Lordships  are  of  opinion,  that  the  prayer  of  this  Peti- 
tion ought  not  to  be  granted.  The  discretionary  power  that  is  entrusted  by  the 
Legislature  to  the  Judicial  Committee,  which  we  are  now  asked  to  exercise,  is  a 
very  extraordinary  power,  and  ought  to  be  very  cautiously  exercised.  By  the  law, 
as  it  .stood  prior  to  the  Statute,  5  and  6  Will.  IV.,  c.  S3,  it  was  necessary,  for  the 
validity  of  a  patent,  that  the  invention  should  be  new,  as  well  as  that  it  should  be 
useful ;  and  if  it  could  be  proved,  that  the  invention  had  been  practised  publicly 
by  any  per.son  before  the  Letters  Patent  were  granted,  the  patent  was  invalid. 
That  law  led  to  hard.ship  in  many  cases,  l)ecause  it  often  [212]  happened  that  after 
experiments  had  been  tried,  and  a  certain  progress  made  in  the  invention,  and  the 
experiments  proving  abortive,  they  were  suKsequently  abandoned,  some  other  in- 
genious man,  de  novo,  took  up  the  invention,  and  completed  the  process,  by  which 
a  great  benefit  was  conferred  upon  the  community,  whereupon  he  obtained  a  patent 
for  his  invention  ;  but  as  soon  as  he  began  to  reap  the  fruit  of  his  invention,  his 
patent  was  infringed,  and  when  he  brought  an  action  for  such  infringement,  the 
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I'oniier  aboitive  L'-vpuriineiits  wort'  brouylit  up  as  jji-uuf  that  the  invention  was  not 
new.  Some  doulit  existed,  in  Westminster  Hall,  whether,  if  the  experiment, 
although  it  had  been,  to  a  certain  degree,  successful,  had  been  abandoned,  it  would 
vitiate  the  after  acquired  patent;  but  to  remove  all  doubt  upon  the  subject,  this 
enactment  was  resorted  to  by  tlie  Legislature,  that,  although  there  may  have  bejn 
a  general  knowledge  of  the  invention,  if  it  was  not  actually  carried  out,  and  had 
been  aliandoned,  that  such  knowledge  should  not  vitiate  the  patent  which  perfected 
and  rendered  beneficial  the  original  discovery. 

Tlie  language  used  Ijy  the  Legislature,  in  the  i!nd  section  of  the  Statute,  5  and  6 
Will.  IV.,  c.  83,  is  this — that  the  Committee  "  upon  examining  the  matter,  and  being 
satisfied  tliat  such  Patentee  believed  himself  to  be  the  first  and  original  inventor, 
and  being  satisfied  that  such  invention,  or  ]iart  thereof,  had  not  been  publicly  and 
generally  used  before  the  date  of  such  first  Letters  Patent,  may  report  to  His  Majesty 
their  opinion  that  the  prayer  of  such  Petition  ought  to  be  complied  with,  whereupon 
His  Majesty  may,  if  he  think  fit,  grant  such  prayer ;  and  the  said  Letters  Patent 
shall  be  available,  in  law  and  equity,  to  give  to  [213]  such  Petitioner  the  sole  right 
of  using,  making,  and  vending  such  invention  as  against  all  persons  whatsoever ;" 
probably  with  the  words  intended  to  be  understood,  notwithstanding  any  prior  use 
of  the  said  invention. 

Now,  the  Judicial  Committee  nmst  first  see,  that  the  Petitioner  believed  himself 
to  be  the  original  inventor.  Upon  that  part  of  tiie  case,  it  seems  to  us,  that  the 
Petitioner  has,  in  this  case,  not  afforded  sufficient  evidence,  from  which  we  can 
reasonably  infer  that  he  was  the  first  inventor.  He  has  not  shown  any  experiments 
which  he  made,  and,  probably,  he  may  merely  have  lx)ught  a  little  douljle  twisted 
hosiery  cotton,  and  stumbled  upon  the  improvement,  as  Mr.  Howe  said  he  did.  But, 
however,  supposing  that  he  was  really  the  first  inventor,  and  believed  himself  to  be 
so.  it  seems  to  their  Lordships,  that  this  is  not  a  case  in  which  it  would  be  proper 
for  the  Letters  Patent  to  be  confirmed. 

We  have  had  it  in  evidence,  that  another  manufacturer  of  the  same  article  had 
adopted  the  same  manner  of  making  candlewicks  before  the  patent  was  taken  out; 
that  he  practised  it  in  one  part  of  Warwickshire,  and  his  brother  in  another  part  of 
the  count}' ;  that  they  considered  it  a  great  improvement  both  with  regard  to  the 
economy  of  the  cotton  and  the  brightness  of  the  flame,  and  that,  instead  of  abandon- 
ing it  as  abortive,  they  continued  to  practise  it,  and  to  practise  it  with  advantage: 
the  deceased  Mr.  Howe,  father  of  the  witness  Howe,  used  it  till  liis  death,  and  there  is 
nothing  to  show,  that  since  his  death  the  trade  has  been  carried  on  in  any  other 
manner  ;  and  Howe,  who  has  been  examined  here  as  a  witness,  has  contiimed  to 
practise  that  mode  of  making  candle-[214]-wicks  doAvii  to  the  present  day.  He  has 
mentioned  it  to  others:  he  says  that  he  believed  another  candlemaker  has  adopted  it, 
and,  for  anything  that  we  know,  it  may  have  been  adopted  by  various  others  in  the 
trade. 

Under  these  circumstances  what  gross  injustice  would  be  done  if  the  Letters 
Patent  were  confirmed.  The  trade  of  Mr.  Howe  must  l)e  immediately  stopped,  he 
would  be  liable  to  an  action  if  he  were  to  continue  his  trade  in  the  manner  in  which 
he  lias  carried  it  on  for  many  years.  It  would  be  no  defence  for  him,  when  that 
action  came  on  to  be  tried,  to  prove  that  he  had  done  no  more  since  the  confirmation 
of  the  Letters  Patent  than  he  had  done  before,  that  he  was  supporting  himself  and  his 
family  as  he  had  done  previously  ;  the  confirmation  of  the  Letters  Patent  would  be 
alisolute  and  conclusive  evidence  that  the  invention  was  new- :  he  would  Ije  liable  to 
damages  and  all  the  costs  of  the  action. 

It  has  been  said  that  this  may  be  guarded  against  by  the  Petitioner  undertaking 
to  give  Howe  a  License  ;  but  would  it  be  fair  to  subject  him  tO'  the  risk  that  he  would 
undergo  by  a  License  of  this  sort  1  But  what  is  to  become  of  the  trade  of  the  brother? 
It  has  been  said,  that  a  License  might  be  granted  to  those  who  are  cariying  on  that 
trade,  for  the  benefit,  as  it  appears,  of  creditors;  but  the  probability  is,  that  there 
aie  others  who  are  carrying  on  the  same  trade,  who  might  become  subject,  without 
any  intention,  to  actions  at  law,  which  might  bring  ruin  upon  them. 

Their  Lordships  are  of  opinion,  therefore,  that  this  is  not  a  case  which  the 
Legislature  had  in  contemplation  when  this  enactment  was  passed  ;  that  it  had  in 
view  the  case  where  there  had  been  an  invention  which  [215]  had  actually  been 
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practised,  but  which  had  not  beea  continued  to  be  practised  :  so  tliat,  under  the 
circumstances,  the  patent  should  not  be  rendered  invalid  by  the  attempts  to  use  it, 
in  the  first  instance,  havinj^  l)een  aljortive,  and  where  the  Letters  Patent,  under  those 
circumstances  are  confirmed,  no  injury  can  be  done  to  any  one;  the  inventor  who 
has  obtained  his  Letters  Patent,  and  made  the  invention  public  for  the  lienefit  of  the 
community,  lias  his  fair  reward  for  his  ingenuity,  and  his  industry,  and  the  capital 
which  he  has  employed,  and  no  one  suffers  by  justice  being  done  to  him.  Therefore, 
in  a  case  where  it  appears  that  an  invention  has  Ijeen  carried  on  to  a  certain  degree, 
and  abandoned,  the  Act  of  Parliament  may,  most  beneficially,  be  acted  upon.  But 
their  Lordships  are  of  opinion,  that  a  case  of  this  sort,  where  the  invention  was 
used  before  the  patent  was  considered  beneficial  by  those  who  carried  it  out,  and 
was  proved  to  be  beneficial  by  the  persons  so  using  it,  never  having  been  abandoned, 
but  used  by  them  down  to  the  time  at  which  this  application  is  made,  is  a  case  to 
which  the  Act  of  Parliament  never  was  intended  to  apply,  and  that,  tlierefore,  this 
application  ought  to  be  refused. 

[Mews'  Dig.  tit.  PATENT;  F.  Confikm.\tion,  etc,;  1.  ConfiniMlwn.  S.C.  12  Jur. 
507;  2  Web.  P.C.  161.  See  In  re  I/omball's  Patent,  1855,  2  Web.  P.C.  201  ; 
9  Moo.  P.C.  378.  In  re  iMmenande's  Patent,  1850,  ib.  164  ;  hi  re  Jablochkofs 
Patent  (1891),  A.C.  293  :  and  5  and  6  Will.  iv.  c.  83,  was  repealed  by  the  Patents 
Act,  1883,  and  confirmation  can  now  take  place  only  by  special  Act  of  Parlia- 
ment, e.xcept  (see  In  re  Brandon's  Patent,  1884,  9  A.C.  589)  in  the  case  of 
patents  granted  under  the  Act  of  1852.  See  list  of  special  Acts  in  Report  of 
Select  Committee  of  House  of  Lords  on  Potter's  Patent  Bill,  1887,  p.  43.] 


[216]  ON  APPEAL  FROM  AN  AWARD  OF  THE  COMMISSIONERS  FOR  LIQUIDA- 
TING THE  CLAIMS  OF  BRITISH  SUBJECTS  ON  FRANCE. 

The  Case  of  the  REPRESENTATIVES  of  ANGELIQUE  MICHAEL  JOSEPH 
WALL*  [Feb.  14,  15,  and  16,  1848]. 

A  native-born  Irishman,  a  British  suliject,  married  a  French  woman  domiciled  in 
France.  They  resided  in  France  till  the  breaking  out  of  the  French  Revolution, 
when  they  emigrated  to  (jermany.  The  wife  died  in  the  lifetime  of  her 
husljand,  without  having  ever  come  within  the  territory  of  Great  Britain. 
Held,  in  such  circumstances,  that  she  did  not  by  her  marriage  become  a 
British  subject,  for  that,  while  she  remained  abroad,  she  was  not  within  the 
allegiance  of  the  Crown  of  England  [6  Moo.  P.C.  235]. 

An  alien  woman  held  real  estate.s  in  Champagne  in  her  own  right,  in  fee  simple, 
and  these  estates  were  expressly  excluded  Ijy  the  marriage  contract  from  the 
community  of  goods.  By  the  custom  of  Paris,  which  governed  this  contract, 
this  estate  remained  during  the  covei'ture  the  separate  projierty  of  the  wife, 
and  she  could,  during  her  husband's  lifetime,  with  his  consent,  have  alienated 
them  away,  and  have  absolutely  disposed  of  them  at  his  death,  so  as  to 
exclude  her  issue's  right  to  legitim.  The  estates  were  confiscated  by  the 
French  Revolutionary  Government  under  the  law  of  the  French  Convention 
against  emigration,  and  she  died  in  her  husband's  lifetime,  leaving  issue  a 
son,  a  British  subject.  Held  that  the  son  had  neither  an  indefeasilile.  or  a 
contingent  interest  in  such  estates,  and  that  he  was  not  entitled  to  indemnity 
for  their  loss  [6  Moo.  P.C.  237,  238]. 

Held  also,  that  the  Statute,  7  and  8  Vict.,  c.  66,  s.  16,  by  which  an  alien  woman 
married  to  a  natural-born  subject  is  naturalized,  is  not  a  declaratory  act  [G 
Moo.  P.C.  236]. 


*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  S.  Lushington,  and  the 
Right  Hon.  T.  Peniberton  Leigh. 
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IJy  tile  Coimiion  Law  of  England,  an  alien  woman  married  to  an  Ennflisiiman  is 
not  entitled  to  dower  [6  Moo.  I'.C.  "i.'iOj. 

The  Matrices  de  Roles,  or  assessments  to  the  land-tax  of  the  year  17i)l,  tiie  primary 
evidence  required  by  tiie  Convention  No.  7  for  the  purpose  of  ascertaining  the 
value  of  the  confiscated  estates,  not  being  forthcoming,  it  was  held  by  the 
Judicial  Committee,  that  the  Conmiissioners  for  Liquidating  the  claims  of 
British  Subjects  in  France  were  at  liberty  to  adopt  any  other  evidence  which 
might  ajipear  to  them  most  satisfactory  in  respect  to  the  estate  which  was  to 
be  valued,  such  as  the  original  purchase-money,  the  valuation  of  the  parties 
themselves  in  any  subsequent  transactions;  where  there  was  a  lease,  the  rack 
rent  ;  the  rent,  allowing  a  certain  numlier  of  years'  purchase,  or  the  sum  for 
which  the  property  had  been  sold  at  the  time  of  the  confiscation  [6  Moo.  I'.C. 
233]. 

In  the  year  1761,  Patrick  Wall,  an  Irishman  by  birth,  and  a  liritish  subject, 
intermarried  with  Jeanne  de  Vauldery,  a  native  of  France,  domiciled  and  resident 
in  that  couni  ry.  At  the  time  of  the  marriage,  Patrick  Wall  was  possessed  of  real 
estates  in  Burgundy,  and  Madle.  de  Vauldery  was  the  owner  of  real  estates  in 
Champagne,  and  a  settlement,  or  marriage  contract,  was  executed,  by  which  it  was 
agreed,  that  the  real  estates  of  Madle.  de  Vauldery  should  be  excluded  from  the 
conmiunity  of  goods,  and  remain  during  the  coverture,  her  separate  property. 

At  the  breaking  out  of  the  French  Revolution  in  [217]  1792,  Patrick  Wall  and  his 
wife  emigrated  to  Germany,  and  in  the  year  1794,  the  Revolutionary  Government, 
having  fii-st  sequestered,  confiscated  and  sold  l)oth  the  Burgundy  and  Champagne 
estates. 

Jeanne  Patrick  Wall  died  in  1808,  she  never  having  resided  within  the  British 
dominions,  and  Patrick,  her  husband,  died  soon  after,  leaving  a  son.  Count  Angeliipie 
Michael  Josejih  Wall  surviving,  who  was  the  sole  heir  of  Patrick  Wall  and  Jeanne,  his 
wife. 

In  1821  a  claim  was  presented,  under  the  Convention  commonly  called  No.  7, 
concluded  between  Great  Britain  and  France  on  the  20th  of  Novemlier,  1815,  by 
ATigelique  Michael  Joseph  Wall,  for  the  value  of  the  estates  in  Burgundy  and 
Champagne. 

The  Commissioners  having  taken  the  claim  into  consideration,  made  their  award, 
on  the  12th  of  January,  1827,  entirely  rejecting  the  claim,  on  the  ground,  that  the 
status  of  the  Claimant  and  of  the  Claimant's  father,  Patrick  Wall,  wars  not  such  as 
to  entitle  them  to  be  held  such  British  subjects  as  were  under  the  protection  of  the 
Treaty  of  Conmierce  of  1786,  or  contemplated  by  the  Convention  of  [218]  the  20th 
of  November,  1815.  This  award  was  rescinded  upon  appeal  (reported  2  Knapp, 
P.C.  Cases,  13),  by  the  Judicial  Committee  of  the  Privy  Council,  on  the  ground,  that 
the  statu.?  of  the  Claimant  entitled  him  to  claim  compensation  within  the  meaning 
of  the  Treaty  of  Paris  and  of  the  Convention,  and  the  Judicial  Committee  reported 
to  the  Lords  of  the  Treasury,  that  they  were  of  opinion,  that  the  arpount  of  the  loss 
sustained  by  the  Claimant  by  the  confiscation  of  the  estates  in  Burgundy  and 
Champagne,  mentioned  in  the  award,  should  be  examined  and  ascertained.  Accord- 
ingly the  case  of  the  Claimant  w'as  referred  by  the  Lords  of  the  Treasury,  on  the  31st 
of  July,  1834,  to  the  then  Commissioners  of  French  Claims,  tO'  examine,  ascertain, 
and  report  to  their  Lordships,  the  amount  of  loss  sustained  by  the  Appellant  from 
the  confiscation  of  the  estates  in  Champagne  and  Burgundy,  mentioned  in  his 
claim. 

On  the  26th  of  June,  1835,  the  Commissioners  made  their  report,  in  which,  after 
stating  the  former  decision  and  the  reference  made  to  them  to  re-open  the  awards 
of  the  former  Commissioners,  they  proceeded  to  report  as  follows:  — 

"  On  examination  we  find  that  the  estates  in  Champagne  belonged  to  Madame 
de  Wall,  who  was  not  a  British  subject,  and  who  was  married  to  Monsieur  de  Wall 
without  community  of  goods,  and  was  living,  and  in  enjoyment  of  the  estate  up  to 
the  time  of  the  confiscation,  and  consequently  that  this  portion  of  the  claim  is  not 
admissable.  With  respect  to  the  estates  of  Monsieur  P.  de  Wall,  in  Burgundy,  as  it 
appears,  on  inquiry,  that  the  Matrices  de  Rules  of  1791  is  not  in  existence,  we  have 
adopted  the  valuation  of  the  estate  introduced  into  the  contract  of  marriage  lietween 
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[219]  Monsieur  and  Madame  de  Wall  in  1761,  as  more  liberal  and  fair  towards  the 
Claimant  than  that  of  the  proceeds  in  assigiiats  of  the  sale  by  auction  of  the  estate, 
after  the  confiscation  had  taken  place ;  and  according  to  this  valuation,  we  find  that 
Monsieur  A.  M.  J.  de  Wall,  is  entitled  to  receive  the  sum  of  £15,486  8s.  4d.  if  no 
interest  be  allowed  on  his  claim.  But  if  the  same  rate  of  interest  be  allowed  to  A.  M. 
J.  de  Wall  as  has  been  allowed  to  all  those  claims,  which,  like  his,  were  preferred  and 
admitted  under  the  authority  of  the  Treasury  Minute  of  the  2nd  of  May,  1826,  which 
granted  3  per  cent,  per  annum  from  the  date  of  the  confiscation,  to  the  24th  of  June, 
1826,  then  A.  M.  J.  de  WaU  will  he  entitled  to  recover  £30,121  Is.  8^d." 

And  they  enclosed  a  statement  of  the  valuation  with  and  without  the  allowance 
of  interest. 

On  the  3rd  of  October,  1835,  the  Claimant  was  paid  the  above  sum  of 
£30,121  Is.  8d.  At  the  time  of  the  payment  he  made  a  protest  against  that  part  of 
the  Commissioners'  report  which  decided  that  his  claim  in  respect  of  the  Champagne 
estates  was  altogether  inadmissible.  The  ground  of  this  prote-st  was,  and  the 
Claimant  insisted,  that,  by  the  terms  of  the  reference,  the  Commissioners  were  pre- 
cluded from  entertaining  at  all  the  question  as  to  the  Claimant's  right  to  any 
compensation  ;  the  only  question  submitted  to  them  being,  what  amount  of  compen- 
sation was  due. 

A  communication  was  afterwards  made  to  the  Judicial  Committee  upon  this 
point,  who  reported  to  the  Treasury,  that  the  only  question  brought  before  them, 
on  the  appeal,  was  as  to  the  status  of  the  Claimant  as  a  British  subject,  entitling 
him  to  compensation  within  the  meaning  of  the  Treaty  of  Paris  and  of  the  Conven- 
[220]-tion ;  that  they  decided  that  question  in  favour  of  the  Claimant,  and  directed 
that  the  amount  of  the  loss  alleged  to  be  sustained  by  the  claimant  by  the  confiscation 
of  the  estates  in  Burgundy  and  Champagne  should  be  examined  and  ascertained, 
but  that  the  extent  of  the  right  to  compensation  then  established  by  the  Claimant, 
and  the  nature  and  interest  he  might  have  in  the  estates  in  Burgundy  or  Champagne, 
entitling  him  to  such  compensation,  were  not  brought  under  their  consideration,  but 
were  left  open  for  the  decision  of  the  Conmiissioners. 

The  Claimant  further  objected,  that  the  Commissioners  had  omitted  altogether 
a  part  of  the  Biirgundy  estates,  and  had  estimated  the  value  of  the  residue  upon 
erroneous  principles. 

The  case  was  again  referred  to  the  Commissioners  upon  these  points,  and  on  the 
9th  of  January,  1837,  the  Commissioners  made  their  report  to  the  Lords  of  the 
Treasury,  wherein,  after  stating  that,  in  conformity  with  the  instructions  trans- 
mitted to  them,  directing  that  the  principle  on  which  their  former  report  was 
founded  should  be  communicated  to  Mr.  Richardson  on  behalf  of  the  Claimant,  and 
that  he  should  have  an  opportunity  aft'orded  him  of  being  heard  on  any  part  of  the 
claim,  and  that  they  had  in  consequence  thereof  given  him  frequent  hearings,  and 
further,  that  they  were  induced  on  the  authority  of  precedents  derived  from  the 
practice  of  the  former  Boards,  to  allow  him  to  introduce  other  evidence  than  that 
which  was  before  the  Privy  Council,  for  the  purpose  of  proving  the  value  of  Count 
Patrick  de  Wall's  estates  at  the  period  of  their  confiscation,  they  proceed  as  follows  :  — 

"  On  e.xamination  of  this  evidence,  we  see  no  reason  [221]  to  alter  our  report  of 
the  26th  of  June,  1835,  as  to  the  400,000  livres  we  awarded  as  indemnity  to  be  paid 
for  the  estates  of  St.  Sabine,  Bouhey,  and  Crugey,  bought  of  the  creditors  of  Parisot. 

"  It  appears,  however,  by  the  evidence  introduced  since  the  decision  of  the  Privy 
Council,  that  Count  Patrick  de  Wall,  on  the  17th  day  of  May.  1778  (i.e.,  subsequent 
to  his  marriage),  purchased  the  estates  of  Froideville,  Colomliier,  Chateauneuf,  and 
Chaudenay,  with  certain  feudal  rights  and  tithes  annexed  to  them,  for  120,000  livres. 

"And  we  further  find  that  an  estate  consisting  of  3^  journeaux  of  vineyard, 
situate  near  Dijon,  and  which  seems  not  to  have  been  a  part  of  either  of  the  before- 
mentioned  estates,  was  confiscated  and  sold  l)y  the  French  Government  in  1794,  as 
property  belonging  to  Count  Patrick  de  W^all. 

"  In  the  absence  of  the  Matrices  de  Roles  (the  primary  evidence  required  by  the 
Convention  for  the  purpose  of  ascertaining  the  amount  of  the  loss  sustained  by  the 
confiscation),  we  re<)uired  the  leases  of  the  several  estates  to  be  produced. 

"  Two  only  have  been  furnislied — one  for  Froideville,  liearing  date  the  11th  day 
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of  JaiiUiuy,  17S4,  at  500  livics  per  iiiiiiiini  ;  tliu  oIIilt  for  Colombier,  dated  the  12th 
day  of  Feliruary,  1785,  at  150  livi'e.s  jier  aniiuiu. 

"  Tlie  leases  at  the  aiimial  rent  of  !)50  livre.-f,  constituted,  at  20  years'  purchase, 
a  capital  of  19,000  livres,  which  is  the  total  value  of  these  estates. 

"  Witii  respect  to  the  estates  of  which  there  were  neither  Matrices  de  Rolen,  nor 
leases,  viz.,  those  of  Chaudenay,  Chateauneuf,  and  the  vineyard  near  Dijon,  we  have 
'•// pies,  ascertained  the  value  from  the  pro-[222]-ceeds  of  the  sale  made  hy  the  French 
(Government  of  those  several  estates  Ijetween  an  2  and  (i7i  7,  and  we  find  them  to 
amount  to  22, 309  livres  19  sous  and  8  den. 

"However  inferior  in  point  of  value  tliis  caliulation  of  the  estates  of  Froide- 
ville,  Colombier,  Chateauneuf,  and  Chaudenay,  may  be  to  the  original  purchase- 
money  (as  appears  from  the  contract  for  the  purchase  in  1778),  still  in  the  absence 
of  all  evidence  as  to  these  estates  having  l)een  nuiiutained  up  to  their  original  extent 
till  the  period  of  the  sequestration,  and  under  the  known  fact  of  the  abolition  of 
seignorial  rights  and  tithes  in  France  in  the  intermediate  time,  we  have  con- 
sidered the  produce  of  these  sales  to  be  the  only  evidence  applicable  to  their  value 
at  the  period  of  sequestration. 

"  The  valuation  in  specie  {eii  niiiiiertiire)  of  the  last  })ortion  of  the  estates  of 
Chaudenay,  sold  the  11th  Frimaire,  an  6,  is  calculated  according  to  the  informa- 
tion contained  in  our  official  communication  of  the  9th  of  this  month,  from  the 
French  Commissioners  at  Paris,  in  repl)'  to  a  reference  made  to  them  by  us  in 
July  last  for  instruction  on  this  point. 

"  Finally,  we  award  3569  liv.  14s.  for  the  value  in  specie  {en  numeraire)  of  the 
3^  joiirneaux  of  vineyard  near  Dijon,  sold  on  the  21st  Ventose,  an  2,  for  6550  livres. 
This  we  have  calculated  according  to  the  price  of  assigiiats  at  the  time,  according 
to  the  Tableau  de  depreciation  du  papu-r  iiioiinaie  dans  cliaque  departement  en 
execution  de  la  Liri  du  5  Messitlor,  an  5. 

"  These  several  sums,  together  with  400,000  livres  allowed  for  St.  Sabine, 
B(juhey  and  Crugey,  are  to  bear  interest  at  3  per  cent,  from  the  27th  of  .January, 
[223]  1794,  to  the  24th  of  June,  1826.  That  interest  amounts  to  419,149  livres 
15.    10. 

"  With  respect  to  the  estates  in  Champagne,  we  find  no  ground  on  which 
Ang61ique  Michael  Joseph  de  Wall  can  establish  a  claim  to  any  interest  in  them. 
These  estates,  at  the  time  of  the  marriage,  were  possessed  by  Madame  de  Wall,  who 
was  a  Frenchwoman,  and  expressly  excluded,  Ijy  the  marriage-contract,  from  com- 
jiiunity  of  goods  with  her  husband. 

"  If  we  correctly  apprehend  the  Letter  of  the  Privy  Council  to  the  Treasury, 
dated  28th  of  June,  1834,  under  the  authority  of  which  we  have  re-opened  the 
award  of  the  Late  Commissioners,  it  does  not  establish  that  the  said  Angclique 
Michael  Joseph  de  Wall  had  any  right  to  claim  a  greater  interest  in  the  property 
than  that  to  which  his  father,  if  living,  would  have  lieen  entitled  :  and  our  under- 
standing as  to  this  branch  of  the  case  is  fortified  by  the  printed  report  of  the  judu- 
ment  of  the  Privy  Council  (3rd  Knapp,  p.  13). 

"  Accordingly,  on  this  point,  we  adhere  to  our  decision  of  the  26th  of  June, 
1835,  and  reject  the  claim  of  Angclique  Michael  Joseph  de  Wall,  for  the  value  of 
his  mother's  estate." 

To  that  report  was  annexed  a  schedule  of  the  several  calculations,  which 
amounted,  in  the  whole,  to  the  sum  of  £33,238  9s.  4d.,  and  awarded  to  the  Claim- 
ant the  sum  of  £3305  12s.,  as  the  balance  due,  after  debiting  him  with  the  sum  of 
£29,932  16s.  7d.,  already  received  in  respect  of  the  original  award. 

The  Claimant  protested  against  this  second  report,  and  .stated  various  objec- 
tions; upon  which  he  was  heard  before  the  Commissioners,  who  adhered  to  their 
report;  and,  in  accordance  with  which,  the  [224]  Claimant  was  paid,  under 
protest,  the  further  sum  of  £3305  Tis.  9d.  so  awarded  to  him  as  the  balance  due 
thereon. 

A  further  question  having  arisen,  which  was  referred  to  the  Commissioners, 
upon  the  effect  of  the  marriage  contract  of  the  parents  of  the  Claimant,  namely, 
whether  it  secured  the  jjroperty  in  the  Champagne  estates  to  the  Claimant  as 
son  of  the  marriage,  absolutely  and  indefeasibly,  .so  that  his  right  could  not  have 
been  effected  by  any  act  of  his  parents,  or  either  of  them,  the  opinion  of  French 
Advocates  wa,s  obtained,  upon  a  case  laid  before  them  upon  this  point,  and  the 
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Commissioners  reported,  on  the  ai'thority  of  those  opinions,  that  the  Claimant  had 
not  an  absolute  and  indefeasible  right  in  his  mother's  Champagne  estates;  but  iu 
respect  of  the  interest  which  the  father  had,  by  surviving  Madame  de  Wall  for 
a  period  of  nine  months  and  sixteen  days,  they  awarded  the  sum  of  £499  Is.  7d. 
This  further  sum  was  also  paid  to  the  Claimant.  The  Claimant  still  protesting 
against  the  decision  of  the  Commissioners  upon  the  same  grounds  as  before,  it 
was  finally  arranged,  Ijetween  the  Claimant  and  the  Lords  of  the  Treasury,  that 
the  Claimant  should  be  at  liberty  to  api>eal  to  the  Judicial  Committee  of  the  Privy 
Council,  against  the  reports  of  the  Commissioners. 

The  Ap])ellants,  accordingly,  submitted,  that  the  award  of  the  Connuissioners 
was  erroneous,  and  ought  to  be  corrected,  for  the  following  reasons:  — 

As  regards  the  Estates  in  Burgundy. — Because  the  Commissioners  had  im- 
properly rejected  the  best  evidence  of  value,  and  had  proceeded  on  data  and 
evidence  unfair  towards  the  Claimant,  as  well  as  contrary  to  the  terms  of  the 
convention  under  which  they  [225]  acted,  and  the  practice  of  the  former  Com- 
missioners ;  and  because  this  portion  of  their  award  was  inconsistent,  and  was 
supported  by  reasons  wholly  inconclusive  and  insufficient. 

As  regards  the  Estates  in  Champagne. — First,  Because  Count  Angelique  Michael 
Joseph  de  AVall  was,  under  the  above  circumstances,  entitled  to  compensation,  in 
respect  thereof,  out  of  the  Compensation  Fund  ;  and,  secondly,  because  the  right 
thereto  was  finally  determined  by  the  judgment  of  the  Privy  Council,  on  the  27th 
of  June,  18.'54. 

The  Lords  of  the  Treasury,  on  the  other  hand,  contended  that  the  reports  were 
correct  and  proper,  and  ought  to  be  supported,  for  the  following  reasons:  — 

1.  Because,  by  the  law  of  France,  the  Claimant  took  no  absolute  and  indefeasiljle 
interest  under  the  marriage  contract  of  his  father  and  mother  in  the  Champagne 
estates,  whicli  were  the  property  of  his  mother  before  marriage,  and  continued  so 
up  to  the  time  of  their  contiscation,  she  being  a  French  subject,  and  not  within  the 
meaning  of  the  Convention  or  Treaty. 

2.  Because  the  Claimant  never  had  any  interest  in  the  Champagne  estates,  either 
in  possession  or  reversion — but  the  same  might  have  been  alienated  and  disposed  of, 
without  his  consent,  by  his  father  and  mother  jointly,  or  by  the  survivor  of  them. 

3  Because,  in  the  absence  of  the  Matrices  des  Roles  of  the  year  1791  (the 
primary  evidence  required  by  the  Convention,  for  the  purpo.se  of  ascertaining  the 
value  of  the  confiscated  estates),  the  means  adopted  by  the  Commissioners  of 
estimating  the  property  in  Burgundy,  as  fully  set  forth  and  explained  in  the  [226] 
reports,  were  the  best  that  could  liave  l)een  procured  under  the  circumstances. 

4.  Because,  as  far  as  it  could  be  ascertained,  with  any  certainty,  from  the 
evidence  before  them,  the  Commissioners  included  all  parts  of  the  Burgundy 
estates  which  appeared  to  belong  to  the  Claimant. 

Sir  Fitzroy  Kelly,  Q.C.,  Mr.  Bethell,  Q.C.,  and  Mr.  Beavan,  for  the  Appellants.— 
The  objections  to  the  award  of  the  Commissioners  may  be  divided  into  two  heads. 
First,  as  to  the  mode  in  which  the  value  of  the  Burgundy  estates  have  been  ascer- 
tained ;  and.  Secondly,  as  to  the  Claimant's  right  to  compensation  for  the  con- 
fiscation of  the  Champagne  estates. 

I.  The  calculations  made  liy  the  Connuissioners,  are  Itased  on  erroneous  prin- 
ciples. In  the  absence  of  the  Matrices  des  Eolex,  the  next  best  evidence  of  the  value 
of  the  estates  would  be  actual  leases  of  portions  of  the  property,  and  the  testimony 
of  living  witnesses  as  to  other  portions  ought  to  have  laeen  received,  but  the  Com- 
missioners rejected  the  etat  des  venfes,  and  the  purchase-deeds,  setting  forth  the 
price  actually  paid  for  the  property,  and  adopted,  as  a  criterion,  the  proceeds  of 
the  forced  sale  of  the  Revolutionary  Government.  The  marriage  settlement  affords 
no  criterion  of  the  value  of  the  three  estates  of  Crugey,  Bouhey,  and  St.  Sal)ine  ; 
for  the  apprai.sement  annexed,  by  way  of  schedule  to  the  contract,  was  made,  not 
for  the  purpo.ses  of  sale  or  assessment,  but  merely  to  assign  a  nominal  value  for  the 
purposes  of  the  settlement.  Even  if  the  Commissioners  were  right  in  adopting 
such  apjiraisement,  still  they  erred  in  the  application,  [227]  for  they  treat  the 
valuation  there  given,  as  that  of  the  three  estates,  whereas  it  was  confined  to  the 
two  first  only.  Sucli  of  the  notarial  leases  as  have  been  preserved,  gave,  on  the 
basis  of  twenty  years'  value,  a  larger  sum  than  the  Commissioners  have  awarded. 
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As  regards  the  tithes  and  seiguorial  rights,  the  abolitioa  of  which  the  Commissioners 
supposed  diminished  the  value,  it  is  clear  that  no  deduction  could  reasonably  be 
made  on  their  account,  because  no  money  value  was  set  upon  these  riglits  in  the 
purchase-deed;  moreover,  as  to  i)art,  at  least,  tlie  projirictor  was  owner  of  the 
land,  as  well  as  of  the  title ;  and,  therefore,  gained  on  one  hand  what  he  lost  on  the 
other. 

II.  The  question  upon  this  In-auch  of  the  case  really  turns  upon  the  stii-/u^  of 
Madame  dc  Wall,  whetlier  she,  being  a  Frenchwoman,  and  entitled  to  real  estates 
in   France,   having   married   a   15ritish-born   subject,   did   not  become,   during   her 
coverture,   a   British   subject?     It   is   a   recognised   principle   that    a    wife,   l>y   her 
marriage,    even    l)efore    she   leaves    her    residence,    acquires    the    domicile    of    her 
husband  ;  and  no  longer  retains  that  of  her  origin  (1  Burge's  Comm.  on  Col.  Laws, 
56).     If  a  single  woman  is  in  debt,  and  marries,  she  ceases  to  be  liable  for  tlie  debt, 
it  becomes  the  debt  of  her  husband.     So,  in  cases  of  settlement  under  the  Poor  Law, 
the   wife   acquires  the  settlement  of  her  husband;   if  she  had   a   settlement,   it   is 
suspended   during   the  coverture,   and   revives   at   the   husband's   death.     SlmdweU 
V.  ,S7.  John'><,  Wapping  (4  Chittys'  Burn's  Justice,  Note  to  p.  313). — [Dr.  Lushington  : 
Suppose  an  Englishman  marries  a  Frenchwomen,  and  then  the  husband  dies  with- 
out the  wife  ever  having  come  to  England,  what   is  her  status  then'!] — Her  alien 
status  returns  u))on  the  death  of  her  husband.     Domicile  is  ahso  the  same;  there 
cannot  be  [228]  two  domiciles  at  the  same  time,  although  there  may  be  one  domicile 
in  tlie  lifetime  of  her  husl)and,  and  another  at  his  death.     Mr.  Justice  Story  (Confl. 
uf  Laws,  Chap.  III.,  sec.  46)  thus  states  the  rule:   "A  married  woman   follows  the 
domicile  of  her  husband.     Tiiis  results  from  the  general  principle,  that  a  person, 
who  is  under  the  power  and  authority  of  another,  posses.ses  no  right  to  choose  a 
domicile.      '  Mulierem,  qiuinidiu  iiupta  est,  inrolaiii   ejusdem  civitatU   I'ideri,  cujus 
maritus  rjas  est'"  (Dig.,  Lib.  50,  tit.  1,  1.  38.  §  3.     Id.,  Lib.  5,  tit.  1,  1.  65)      In 
the  case  of  Warrender  v.  Warremler  (9  Bli.  89),  the  House  of  Lords  held  the  same 
doctrine.     It  is  laid  do^vn  in  Viner's  Abr.,  tit.  "  Alien,"  (A.  2.)  6,  that  where  "  An 
Englishman   passed  the  sea,   and  married   a  female  alien,  by  this  the  feme  is  of 
the  legeance  of  the  King,  and  her  issue  shall  inlierit."     The  decision  of  this  Court, 
in  the  Countess  of  Conway's  case  (2   Knapp,  P.C.  Cases,  364),  proceeded   entirely 
upon  the  fact  of  the  Countess  being  a  widow,  which  is  not  the  case  in  the  present 
instance,  and  is  no  authority  against  us.     In  Andre's  case  (2  Knapp,  P.C.  Cases, 
365),  the  Privy  Council  decided,  that  a  Frenchwoman  by  her  marriage  to  a  British 
subject,   became   a  British   subject  herself.     So   in   the   Marchioness   of   Wellesley's 
case  (Cited,  2  Knapp,   P.C.  Cases,  366),  compensation   was  given  to  her   although 
she  was  an  alien  by  birth  ;  it  was  thought  sufficient  lliat  she  was  a  British  subject. 
by  marriage,    at   the   time   of   the   claim. — [Mr.    Pemberton    Leigh :    The   material 
question   is,   whether   these   Champagne  estates   are  excepted  out  of  the   marriage 
settlement.] — The   Commissioners   seem   to   have   drawn    a   distinction   between   the 
rights  of  an  heir  of  a  British  subject,  and  those  rights  which  he  would  [229]  have 
brought   forward    in    France,   as   a   Frencli   heir;    and   Ijecause  these   estates   would 
descend,  not  from  a  British  subject,  they  hold  that  the  Claimant  is  not  entitled  to 
compensation.     'We  submit  that,  accordilig  to  the  Statute,  59  Geo.  III.,  c.  31,  it  is 
sufficient  if  he  shows  that  he  is  a  British  sul>ject,  and  the  heir  of  a  British  subject, 
and  that  he  could  then  claim  compensation  in  respect  to  any  right  which,  by  the 
law   of   France,   he  could   establish    in    France.     At   all   events,   the   Claimant   was 
entitled  to  compensation  ;  he  claims  through  his  mother.     Now,  it  is  enacted  by 
the  16th  section  of  the  Statute,  7  and  8  Vict.,  c.  66,  "  That  any  woman  married,  or 
who   shall  be  married,  to   a   natural-born   suljject,   or   i)er.son   naturalized,  shall  be 
deemed  and  taken  to  be  herself  naturalized,  and  liave  all  tlie  rights  and  privileges  of 
a    natural-born    suliject."        This    is    a    declaratory    Statute,    and,    therefore,    the 
Claimant's  mother,   being   at   the  time   of  the  confiscation,   a   British   subject,   was 
entitled  to  compensation. 

Mr.  Waddington  (on  the  part  of  the  Attorney-General)  for  the  Lords  of  the 
Treasury,  in  support  of  the  award. 

The  status  of  Madame  de  Wall  was  French  ;  she  never  was,  as  contended  by 
the  Appellants,  an  Enu'lish  sultject  within  the  meaning  of  the  Treaty.  Her  marriage 
with  Patrick  Wall  affected  no  change  in  her  national  character  as'a  French  subject, 
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and  she  and  lier  estates  were  amenable  to  the  laws  of  France  ;  that  being  so,  the 
Champagne  estates  were  legally  confiscated  Ijy  the  French  Revolutionary  Govern- 
ment, under  the  laws  in  force  in  France  relating  to  emigration.  The  Baron  de 
Jiode's  case  (8  Q.B.  Keps.  20i<).  Assuming,  however,  that  [230]  these  estates  were 
illegally  confiscated,  still  Madame  de  Wall  having  never  Ijeen  a  British  subject, 
could  have  no  claim  under  the  Treaty,  for  compensation;  she  owed  no  allegiance 
to  the  Crown  of  England,  nor  was  she  entitled  to  the  protection  of  a  British 
subject.  Protection  and  allegiance  are  correlatives  (1  Black.  Cora.,  p.  370).  It  is 
laid  down  by  Blackstone  (2  Black.  Com.,  p.  131),  as  a  clear  doctrine,  that  an  alien 
wife  cannot  be  endowed  of  lands  in  England.  The  Statute,  7  and  8  Vict.,  c.  86, 
relied  upon  by  the  Appellants,  does  not  apply.  That  Statute  was  not  a  declaratory, 
but  an  amending,  Statute.  The  case  of  The  Countess  of  Conway  (2  Knapp  P.C. 
Cases,  361)  is  however  conclusive  upon  the  point  at  issue.  There  it  was  held,  that 
the  wife  of  a  British  subject  was  not  entitled  to  compensation  under  this  very 
Treaty,  unless  she  herself  acquired  a  domicile  in  Great  Britain  at  the  time  of  her 
loss.  It  is  quite  clear  that  Madame  de  Wall  had  no  English  domicile,  and,  there- 
fore, those  claiming  under  her  have  no  title  to  compensation.  The  opinions  of  the 
French  Arocatg  taken  in  this  case  are  clear  that  the  claimant,  had  not,  by  the 
Confume  de  Paris,  which  was  the  adopted  law  of  the  Province  where  these  estates 
are  situated,  either  an  indefeasible  or  a  contingent  interest  in  his  mother's, 
Madame  de  Wall's  Champagne  estates.  The  Commissioners  have  adopted  the  best 
mode  they  could  in  the  absence  of  the  Matrices  des  Roles,  in  arriving  at  the  true 
value  of  the  Burgundy  estates. 

Sir  Fitzroy  Kelly,  in  reply: — First.  The  Commissioners  have 'arrived  at  a 
wrong  valuation  of  the  Burgundy  estates.  They  have  adopted  different  modes, 
which  are  inconsistent  and  inconclu-[231]-sive,  and  the  matter  ought  to  be  re- 
ferred back  to  them.  Secondly.  I  submit,  that  Madame  de  Wall  was,  during  her 
coverture,  a  British  subject. — [Lord  Campbell:  You  must  take  all  the  circum- 
stances together,  namely,  that  she  was  never  in  this  country,  and  had  resided  in 
France  down  to  1792,  and  her  husband  was  domiciled  in  France.] — Domicile  has 
nothing  to  do  with  the  question. — [Lord  Campbell :  In  the  Countess  of  Conway's 
case  [2  Knapp,  364j,  domicile  was  held  to  be  the  very  thing  to  be  considered]. — At 
the  time  of  the  confiscation  she  and  her  husband  had  emigrated,  war  had  broken  out 
between  France  and  England,  and  was  she  not  then  the  wife  of  a  British  subject, 
and,  as  such,  entitled  to  the  protection  of  the  English  Crown  3  It  is  enough,  that 
her  husband  was  a  British  subject,  and  that  this  country  was  at  war  with  France. 
The  question  of  domicile  in  the  Countess  of  Conway's  case  was  forced  upon  the 
Committee;  that  lady,  at  the  time  she  made  her  claim,  was  a  widow,  and  had  ac- 
cordingly returned  to  her  state  as  an  alien. — [Lord  Campbell :  The  question  was, 
whether  she  had  acquired  a  domicile  at  the  time  of  her  Ipss,  and  not  at  the  time  of 
the  claim.] — The  question  is  narrowed  to  this,  Is  the  wife  of  a  British  sul)ject  an 
alien?  She  could  have  a  settlement  under  the  Poor  Law;  she  cannot,  it  is  true,  by 
the  Common  Law,  acquire  dower,  but  that  is  a  right  which  accrues  upon  the  death 
of  her  husband.  Try  the  question  by  the  test  applied  by  the  other  side,  that 
allegiance  and  protection  are  correlative.  Now  suppose  Madame  de  Wall  had 
come  to  England  with  her  husl)and,  could  the  Crown,  under  the  Alien  Act,  33  Geo. 
III.,  c.  40,  which  was  in  force  in  1791,  have  ordered  her  to  leave  the  country,  and 
separated  her  from  her  husband?  I  submit  that  the  coverture  suspended  the 
alienship.  It  was  contended  that  the  separate  estate  of  tlie  wife  was  [232]  duly 
confiscated  and  reliance  for  tiiat  position  is  placed  upon  the  case  of  Tlie  Baron  de 
Bode  [8  Q.B.  208].  That  case  is  distinguishable  from  the  present.  The  ground 
of  that  decision  was,  that  a  French  subject  had  emigrated,  and  that  the  Govern- 
ment of  France  could  by  law  confiscate  an  emigrant's  estate.  The  confiscation 
here  was  an  invasion  of  the  rights  of  a  British  subject.  By  the  law  of  nations,  the 
wife  is  the  property  of  the  husband,  and  bound  to  follow  him.  Was  her  emigrating 
with  her  husband  such  an  act  as  could  be  punished  by  the  law  of  any  country? 
Suppose  she  had  come  to  England,  and  had  separated  from  her  husliand,  and 
about  to  return  to  France,  would  her  alienage,  and  the  consequence  of  absenting 
herself  from  her  country,  be  an  answer  to  a  suit  for  restitution  of  conjugal  rights? 
Certainly  not.     The  consequence,  tiierefore,  would  be,  that  the  laws  of  this  country 
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would  coiupL'l  lier  lu  live  willi  iicr  husliumi,  yet  that  they  could  not.  protuct  her 
property  in  France.  Lastly.  The  Connnissioners  have  misapprehended  the  effect 
of  the  marriage  contract:  the  opinion  of  the  eminent  French  lawyer,  Dupin,  was, 
that  the  estates  which  had  been  the  Claimant's  mother's,  before  her  marriage, 
were,  at  the  time  of  the  confiscation,  vested  in  possession  in  her  husband,  and  in 
reversion  in  the  Claimant,  the  only  son  of  the  marriage.  I  submit,  that  the  Claim- 
ant was  entitled  to  a  fee  simple  of  the  Champagne  estates,  indefeasibly,  on  the 
death  of  his  father  and  mother,  or  at  least  that  he  had  a  contingent  interest  in 
them,  for  which  he  was  entitled  to  compensation,  and  that  the  award  of  the  Com- 
missioners ougiit,  upon   this  ground,   be  reversed. 

Lurd  Canipliell  (Feb.  21,  1848). — This  was  an  appeal  from  an  award  of  tlie 
Coiiimi.s-[233]-sioners  for  claims  on  France,  in  a  case  in  which  Angelique  Michael 
Joseph  Wall,  in  his  own  right,  and  as  representative  of  his  father  and  his  mother, 
claimed  compensation  under  the  Treaties  on  this  subject  with  France,  for  the  loss 
of  certain  estates  in  Burgundy,  which  had  belonged  to  his  father,  and  of  certain 
estates  in  Champagne,  which  had  belonged  to  his  mother;  all  confiscated  by  the 
French  Government,  under  the  law  against  emigration. 

With  respect  to  the  Burgundy  estates,  the  Commissioners  had  professed  to  allow 
him  the  full  value  of  the  fee  simple;  and  the  complaint  is,  that,  by  mistake,  tliey 
have  not  done  so.  Although  reluctant  to  disturb  the  award  of  the  Commissioners, 
on  a  mere  question  of  value,  we  should  feel  ourselves  obliged  to  do  so,  if  we  saw  that 
they  had  proceeded  on  any  erroneous  principle,  or  that,  in  applying  a  right  prin- 
ciple, they  had  fallen  into  a  bhr.ider  of  fact.  But  we  are  of  opinion,  that,  in  this 
valuation,  there  is  no  ground  whatever  for  quarrelling  with  the  result  at  which  they 
have  arrived. 

The  Matrices  des  Rules,  or  assessments  to  the  land-tax  of  the  year  1791,  the 
primary  evidence  required  by  the  convention,  for  the  purpose  of  ascertaining  the 
value  of  the  confiscated  estates,  not  being  forthcoming,  the  Commissioners  were  at 
liberty  to  adopt  any  other  evidence  which  might  appear  to  them  most  satisfactory, 
with  respect  to  each  particular  estate  which  was  to  be  valued  :  such  as  the  original 
purchase-money;  the  valuation  of  the  parties  themselves,  in  any  subsequent  trans- 
action, where  there  was  a  lease  at  rack-rent ;  the  rent,  allowing  a  certain  number  of 
years  purchase ;  or  the  sum  for  which  the  property  had  been  sold,  at  the  time  of  the 
confiscation.  There  were  seven  or  [234]  eight  dift'erent  estates  belonging  to  the 
Claimant's  father  in  Burgundy,  to  be  valued,  and  with  respect  to  these,  as  they  were 
very  differently  circumstanced,  the  Commissioners  have  adopted  sometimes  one 
mode  of  getting  at  the  just  value,  and  sometimes  another;  but  in  following  this 
course  they  were  not  guilty  of  any  inconsistency,  and  we  see  no  reason  to  think  that 
they  have  done  any  injustice  to  the  rights  of  the  Claimant.  It  was  strongly  asserted 
at  the  opening  of  the  appeal  at  the  bar,  that  they  had  made  a  gross  blunder  in 
giving  him  no  compensation  whatever  for  the  estate  of  St.  Sabine,  but  it  has  been 
made  quite  clear  to  us,  that  the  sum  of  -100,000  livres  awarded  to  him,  covers  the 
value  of  St.  Sabine,  as  well  as  of  Crugey  and  of  Bouhey ;  and  that,  in  presenting  this 
claim,  he  is  merely  seeking  to  take  advantage  of  a  clerical  mistake,  in  the  marriage 
settlement  of  his  father  and  mother.  The  amount  of  compensation  which  he  demands 
for  these  Burgundy  estates  appears  to  us  quite  extravagant,  and  we  think  that  the 
Connnissioners  have  done  their  duty,  in  cutting  it  down  to  its  proper  limits. 

In  support  of  the  Champagne  estates,  he  has  been  allowed  only  compensation  for 
tlie  interest  which  his  father  would  have  had  in  them  by  surviving  his  mother  for  a 
period  of  nine  months  and  sixteen  days,  amounting  to  the  sum  of  £499  Is.  7d.,  wliile 
be  insists  that  he  is  entitled  to  the  value  of  the  fee  simple  of  the  whole. 

This  claim  was  first  strenuously  defended  on  the  ground  of  res  judicata,  liecause 
when  the  case  was  formally  before  the  Court,  their  Lordships  ordered,  "that  the 
amount  of  the  loss  sustained  by  the  Appellant  by  the  confiscation  of  the  estates  in 
Burgundy  and  [235]  Champagne,  mentioned  in  the  award,  should  be  examined  and 
ascertained."  It  would  be  most  unfortunate  if  an  order  had  been  made  to  conclude 
the  Court  on  questions  which  were  never  discussed  before  it,  but  we  are  all  of  opinion 
that  this  order,  according  to  its  just  construction,  merely  established  that  the  Appel- 
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lant  was  to  be  coiisidered  a  Britibh  subject  entitled  to  some  compensatiou,  leaving 
the  amount  and  the  interests  to  he  compensated,  for  future  inquiry. 

Then  the  claim  to  the  fee  simple  value  of  the  Champagne  estates  is  rested  on 
the  ground,  that  they  belonged  to  his  mother,  who,  in  1761,  married  his  father,  a 
native-born  Irishman,  domiciled  in  France,  and  in  the  military  service  of  the  French 
King,  who  continued  to  reside  with  her  husband  till  the  breaking  out  of  the  French 
Revolution  ;  who  then  emigrated  with  him  into  Germany,  and  who  died  abroad  in 
the  year  1808,  without  ever  having  entered  the  territory  of  Great  Britain.  The 
contention  here  was,  that,  by  her  marriage  to  a  British  subject,  she  became  a  British 
subject,  and,  therefore,  that  she  was  entitled  to  indemnity  as  a  British  subject,  for 
the  loss  of  her  estates  in  France,  confiscated  under  the  law  of  the  French  convention, 
against  emigration.  But  this  is  expressly  contrary  to  the  decision  of  the  Judicial 
Committee  of  the  Privy  Council,  in  the  year  1831,  in  the  Countess  de  Conway's  case 
(■2  Knapp,  B.C.  Cases,  361) — holding,  that  the  foreign  wife  of  a  British  subject  is 
not  entitled  to  compensation  for  the  loss  of  her  separate  property'  under  these  con- 
ventions, unless  she  had  herself  acquired  a  domicile  in  Great  Britain,  at  the  time 
of  the  confiscation.  This  rule  is  quite  consistent  with  Madame  Andre's  case  (2 
Knapp,  P.C.  Cases,  365),  much  relied  upon  ;  for  there  the  Claimant,  although  a 
native-born  [236]  Frenchwoman,  had  resided  and  Iseen  domiciled  in  England  many 
rears  before,  and  at  the  time  of  the  confiscation,  and  so  continued  at  the  time  of 
the  claim  ;  thus  owing  allegiance  to,  and  entitled  to  the  protection  of,  the  English 
Crown.  The  Marchioness  of  Wellesley's  case  was  likewise  cited,  in  which  it  is  sup- 
posed, that  the  Commissioners  granted  compensation  to  her,  though  she  was  au 
alien  by  birth,  and  did  not  come  into  this  country  till  1793,  and  did  not  marry  the 
Marquis  till  1794  ;  they  considering  it  enough  that  she  was  a  British  subject  at  the 
time  of  the  claim.  But  that  case,  whatever  the  circumstances  of  it  might  be,  was 
never  brought  by  appeal  before  this  Court ;  the  only  statement  of  it  to  be  found, 
is  in  the  argument  of  Counsel  at  the  bar  (2  Knapp,  P.C.  Cases,  366),  and  all  authority 
mu.st  be  taken  from  it  by  the  subsequent  decision  of  this  Court  in  the  case  of  the 
Countess  de  Conway. 

Reliance  has  been  placed  on  the  recent  Statute,  7  and  8  Vict.,  c.  66,  s.  16,  by 
which  an  alien  woman  married  to  a  natural-born  subject  is  naturalized  ;  but  this  is 
not  a  declaratory  Act,  and  we  consider  it  to  be  quite  clear  that,  at  Common  Law, 
not  only  was  an  alien  woman,  married  to  an  Englishman,  incapable  of  taking  dower, 
but,  while  she  remained  abroad,  slie  was  not  within  the  allegiance  of  the  Crown  of 
England. 

Even  if  Madame  de  Wall  were,  in  any  sense,  a  British  subject,  it  appears  to  us 
that  her  claim  cannot  be  brought  within  any  of  the  Treaties  relied  upon.  Monsieur 
de  Bergennes'  Connnercial  Treaty  of  1786,  is  clearly  applicable  to  such  a  case.  By 
Article  4  of  the  Treaty  of  1814,  British  suljjects  are  entitled  to  compensation  for 
property  "  illegally  confiscated  (i/idiiemenf  roiifixque)  by  the  French  authorities." 
This  [237]  confiscation  must  Ije  contrary  to  tlie  law  of  nations,  or  to  some  treaty 
witli  France  :  and  of  a  wrong  of  which  the  English  Government  would  have  had  a 
right  to  complain,  if  peace  had  existed  between  the  two  countries.  But  how  could 
we  have  complained  of  this  law  against  emigration  as  affecting  Madame  de  Wall? 
She,  at  all  events,  continued  a  subject  of  France,  and  the  supreme  power  in  that 
country  might  enact  a  law,  by  which  emigration  from  the  territory  of  France  by 
French  subjects  should  be  punished  by  confiscation  of  tlieir  property  in  France. 
Baron  de  Bode's  case  (8  Queen's  Bench  Reps.  279). 

Lastly,  it  is  contended,  that,  under  the  marriage  contract  between  the  Claimant's 
father  and  mother,  and  according  to  the  law  of  France,  he  was  entitled  to  the  fee 
simple  of  the  whole  of  these  Champagne  estates  indefeasibly  on  the  death  of  his 
father  and  mother,  or  that  he  had  a  contingent  interest  in  them  for  which  he  has  a 
right  to  compensation.  We  have  read,  very  carefully,  the  contract  in  question,  and 
the  numerous  opinions  of  the  learned  French  Avocats  who  have  been  consulted  upon 
it,  and  we  have  come  to  the  conclusion  that  he  had  neither  such  indefeasible  or  con- 
tingent interest.  It  is  quite  clear,  that  lie  had  no  indefeasible  interest,  for  even  if, 
by  the  marriage  settlement,  the  Champagne  estates  had  entered  into  the  community 
of  goods,  this  would  oidy  have  regulated  the  enjoyment  of  them  during  the  coverture, 
without  giving  the  issue  of  the  marriage  any  vested  interest  in  them.     But  they 
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remained  ttio  separate  proijorty  of  the  wile;  during  the  coverture  slie  might,  with 
the  consent  of  her  husband,  have  alienated  tlie  whole  of  them;  and  if  she  had 
survived  her  husband,  she  miglit,  for  valuable  consideration,  have  alienated  the 
whole  [238]  by  her  own  sole  act,  si)ending  the  purchase-money,  and  leaving  nothing 
from  which  legUim  could  be  claimed.  Much  stress  was  laid  upon  the  stipulation 
for  remploi,  or  reinvestment,  upon  alienation  during  the  coverture  ;  but  this  seems 
to  have  been  only  for  her  [jrotection  ;  not  with  any  view  to  the  benefit  of  the  issue 
of  the  marriage. 

These  (-onsiderations  api)ear  to  us  to  show,  equally,  that  the  Claimant,  at  the 
time  of  the  confiscation,  had  no  contingent  interest  for  which  he  has  a  right  to 
compensation.  The  claim  to  lei/itiiii,  if  he  had  survived  his  mother,  and  she  had 
not  alienated  tlie  estates  for  valuable  consideration,  is  the  most  tangible.  But  this 
arose  entirely  from  the  estates  being  the  property  of  his  mother,  a  French  subject, 
who  was  deprived  of  them  by  the  law  of  the  country,  of  which  she  was  subject,  and 
the  amount  of  it  depended  on  so  many  contingencies,  as  really  to  make  it  imprac- 
ticable. We  cannot,  here,  be  governed  by  the  events  which  subsequently  happened  ; 
for  the  mother  might  have  survived  both  her  husband  and  her  son,  and  no  right  to 
leyitim  might  ever  have  accrued.  At  any  rate  it  was  only  an  expectancy,  a  spes 
mircessionis.  which,  however  probable,  could  give  no  right  to  compensation  under 
these  conventions.  Upon  the  whole,  we  shall  couununicate  to  the  Lords  of  the 
Treasui-y  that,  in  our  opinion,  the  award  of  the  Commissioners  ought  to  l>e  affirmed. 

[Mews'  Dig.  tit.  EVIDENCE,  III.  Documentart  Evidence,  e.  5  Original  not  caixthle 
of  prodiirtirm:  tit.  HUSBAND  AND  WIFE.  VII.  Dower  and  Freebench,  1. 
Of  what  laiuh;  tit.  INTERNATIONAL  LAW,  IV.  PERSONt^i,  a.  Al'ieruine,  1. 
General  Principles,  S.C.  12  Jur.  145  ;  see  note  to  Conn-ay's  (Countess  De)  case, 
1834,  2  Knapp,  364  ;  and  cf.  Reg.  v.  Manning,  1849,  1  Den.  C.C.  467.] 


[239]  ON  APPEAL  FROM  THE  SUPREME  COURT  IN  JAMAICA. 

The  Hon.   DOWELL  O'REILLY,   Attorney-General   for  the   Island   of  Jamaica,— 
Appellant;  JOHN  MANDERSON,  Eaq.,— Respondent  *  [Feb.  18,  1848]. 

M.  was  surety  in  a  bond  given  by  G.,  the  Collector  of  taxes  in  Jamaica,  for  pay- 
ment of  the  collection  for  the  year  1842.  G.,  at  the  date  of  the  bond,  was  in 
arrear  for  taxes  collected  by  him  in  1841.  G.  appointed  one  S.  his  deputy,  to 
collect  the  taxes  for  the  year  1842,  which  he  partly  did,  and  G.  collected  the 
remainder.  Shortly  after  the  collection  of  the  taxes,  the  Receiver-General 
pressed  G.  for  the  payment  of  the  arrears  of  1841.  G.  went  to  S.  and  obtained 
from  him  £3000,  to  remit  to  the  Receiver-General,  S.  taking  that  amount  out 
of  a  chest,  in  which  were  placed  the  monies  collected  for  1842.  G.  converted 
that  sum,  and  also  £2000  which  he  had  collected  for  taxes  in  1842,  into 
paper  money,  and  transmitted  £5000  to  the  Receiver-General,  who  appro- 
priated the  whole  amount  in  liquidation  of  the  arrears  for  1841.  In  an 
action  brought  by  the  Crown  against  M.  upon  the  bond,  the  Judge  charged 
the  jury,  that  if  they  were  satisfied  that  the  sum  of  £5000  had  been  remitted 
out  of  the  taxes  of  1842.  and  that  G.  had  not  expressh'  assented  to  the  apjiro- 
priation  of  that  amount  towards  payment  of  the  arrears  of  1841,  they  ought 
to  find  for  the  Defendant.  Held,  by  the  Judicial  Committee,  sustaining  a 
bill  of  exceptions  to  the  Judge's  charge,  and  awarding  a  venire  de  novo,  that 
the  Receiver-General  had  a  right  to  appropriate  the  remittance  by  G.  to  the 
liquidation  of  the  arrears  of  1841,  and  that  it  was  not  necessary  that  G. 
should  assent  to  that  appropriation,  and  that  M.  was  bound  by  the  appro- 


*  Present:   I.rf)rd  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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priation,  and  liable  on  the  bond  for  the  deficiency  of  the  taxes  for  the  year 
1S42. 
Appeal  allowed,  under  the  Statute,  7  and  8  Vict.,  c.  69,  direct  to  Her  Majesty  in 
Council,  upon  a  bill  of  exceptions,  to  prevent  the  delay  and  expense  of 
bringing  a  writ  of  error  returnable  before  the  Governor  and  Council  of  the 
Island  of  Jamaica  [6  Moo.  P.C.  250]. 

This  appeal  arose  out  of  an  action  of  debt,  brought  by  the  Appellant,  on  behalf 
of  the  Crown,  against  the  Respondent,  as  one  of  the  sureties  of  William  Stanford 
Griguon,  on  a  bond  given  Ijy  him  upon  his  appointment,  in  the  year  1842,  to  be 
the  collecting  constable  and  collector  of  rum  duties  for  the  parish  of  St.  James, 
in  Jamaica.  The  penalty  of  the  bond  in  question,  (which  was  joint  and  several,) 
was  for  £6000,  the  con-[240]-dition  being  as  follows: — "  That  if  any  copy  or  roll 
of  any  assessment  or  assessments  of  any  public  taxes  payable  by  any  person  or 
persons  should  be  made  out  and  delivered  as  by  law  required  to  him,  the  said 
William  Stanford  Grignon,  to  enable  him,  the  said  W.  S.  Grignon,  to  collect  and 
gather  in  the  several  sums  of  money  assessed  therein;  and  if  the  said  W.  S.  Grignon 
did  and  should  well  and  truly,  according  to  the  best  of  his  skill  and  ability,  collect 
and  gather  in  from  every  person  or  persons  who  should  be  named  in  such  copy  or 
roll,  all  such  sum  and  sums  of  money  as  every  such  person  or  persons  respectively 
should  stand  charged  with  in  such  copy  or  roll,  and  pay  the  same  into  the  hands 
of  John  Edwards,  Esquire,  Receiver-General  in  and  for  the  Island,  or  the  Receiver- 
General  for  the  time  being,  within  the  time  allowed  by  law  for  such  purpose,  retain- 
ing to  himself  such  monies  as  by  law  he  is  authorised  to  retain  thereout  during  the 
time  aforesaid;  and  also  did  and  should  well  and  truly  pay  over  to  J.  Edwards,  Her 
Majesty's  Receiver-General  (or  to  Her  Majesty's  Receiver-General  for  the  time 
being),  whenever  thereunto  required,  all  such  sum  and  sums  of  money  as  should 
from  time  to  time  and  at  any  time  during  his,  the  said  W.  S.  Grignon's,  being 
collecting  constable  as  aforesaid,  and  until  he  should  Ije  lawfully  discharged  from 
his  said  office  or  appointment  as  [241]  aforesaid,  be  collected  or  received  by,  or 
come  into  the  hands  of,  him,  the  said  W.  S.  Grignon,  by  virtue  of  his  said  office  or 
appointment  as  aforesaid,  on  account  of  any  public  or  parliamentary  taxes  whatso- 
ever, ordinary  or  extraordinary,  and  also  did  and  should  justly  in  all  things,  well 
and  faithfully  demean  himself  in  the  said  office  of  collecting  constable  (and  also  that 
if  any  copy  or  roll  of  any  assessment  or  assessments  of  any  public  taxes,  or  duties 
payalde  by  any  person  or  persons,  under  or  by  virtue  of  the  above  last-mentioned 
law,  should  be  made  out  and  delivered  to  the  said  W.  S.  Grignon,  to  enable  him  to 
collect  and  gather  in  the  several  sums  of  money  assessed  therein  :  and  if  the  said 
W.  S.  Grignon  did  and  should  well  and  truly,  according  to  the  best  of  his  skill  and 
ability,  collect  and  gather  in  from  every  person  and  persons  who  should  be  named  in 
such  copy  or  roll,  all  such  sum  and  sums  of  money  as  every  such  person  and  persons 
respectively  should  stand  charged  with  in  such  copy  or  roll,  and  pay  the  same  into 
the  hands  of  the  Receiver-General  aforesaid,  or  of  the  Receiver-General  for  the 
time  being,  within  sixty  days  after  such  roll  should  have  been  so  delivered  to  him, 
retaining  to  himself  such  monies  only  as  by  law  he  was  authorised  to  retain  there- 
out, during  the  time  aforesaid  ;  and  also  did  and  should  well  and  truly  pay  over 
to  the  said  Receiver-General,  as  aforesaid,  or  to  the  Receiver-General  for  the  time 
being,  whenever  thereunto  required,  all  such  sum  and  sums  of  money  as  should, 
from  time  to  time,  and  at  any  time  during  his  said  inspectorship  and  collector- 
ship,  and  until  he  should  be  lawfully  discharged  from  his  said  office  or  appointment 
as  aforesaid,  be  collected  or  received  by,  or  come  into  the  hands  of,  him,  the  said 
W.  S.  Grignon, by  virtue  of  [242]  his  said  office  or  appointment,  as  aforesaid  ;  and  also 
did  and  should  justly  in  all  things,  well  and  faitlifully  demean  himself  in  the  said 
office  of  inspector  and  collector) ;  Then  the  foregoing  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue." 

The  collecting  constables  are  appointed,  one  for  each  parish,  to  collect  the 
public  and  parochial  taxes  of  the  parish  or  district.  They  are  annuallv  appointed 
for  the  ensuing  year  during  the  session  of  the  Jamaica  Legislature  in  November  or 
December,  by  the  members  of  the  House  of  Assembly  acting  in  that  liehalf,  in  their 
cajjacity  of  Connnissioners  of  public  accounts. 
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The  collecting  constables,  by  virtue  of  their  office,  are  also  the  collectors  of  rum 
duties  or  monies  to  be  levied  "and  collected,  for  the  use  of  the  public  of  Jamaica, 
under  an  act  of  the  Jamaica  Legislature,  entitled,  "  An  Act  for  laying  a  duty  on  all 
wines,  and  on  brandy,  gin,  rum,  and  other  distilled  spirits  retailed  or  consumed 
within  the  Island,  and  on  teas  imported  into  the  same,  and  for  laying  a  further  tax 
on  licences  to  be  granted  for  the  retailing  of  brandy,  gin,  rum,  and  other  distilled 
spirits,  and  on  the  public  offices,  and  for  applying  the  same  to  several  uses."  It 
was  the  duty  of  the  collecting  constable,  to  pay  over  the  public  taxes  and  duties  to  the 
Receiver-General  of  the  Island,  at  the  treasuary  in  Kingston. 

The  collection  of  the  public  taxes  is  regulated  and  enforced  by  a  Legislative  Act 
of  the  Island,  :i  Vict.,  c.  16,  which  recites,  "  that  it  is  necessary  that  the  several 
public  taxes  for  supplying  the  exigencies  of  the  government  should  be  speedily  and 
effectually  raised  and  collected,  and  the  arrears  of  all  such  taxes  as  shall  at  any 
time  remain  outstanding  and  uncollected  be  levied  and  gathered  in."  By  section  (S 
of  this  Act,  the  collecting  [243]  constable  is  required,  upon  his  being  appointed,  to 
enter  into  security  to  Her  Majesty,  with  two  sufficient  sureties,  for  the  public  taxes 
and  rum  duties  to  be  collected  by  him  for  the  year  for  which  he  has  been  appointed. 

(jlrignon  died  in  1843  ;  he  had  been  collecting  constable,  and  collector  of  rum 
duties  for  the  parish  of  St.  James,  from  the  year  1838,  and  the  question  which  arose 
in  this  case,  was,  whether  certain  sums  of  money,  remitted  by  Grignon  on,  or 
shortly  after,  the  23rd  of  August,  1812,  on  account  of  public  taxes  and  duties,  ought 
to  have  been  appropriated  to  pay  the  taxes  of  the  current  year  1842,  or  to  the 
liquidation  of  previous  arrears,  then  due  from  Grignon. 

In  October,  1843,  the  Appellant  brought  his  action  of  debt  in  the  Supreme  Court 
of  Judicature  in  the  Island,  against  the  Respondent,  upon  the  above  Bond.  The 
declaration  stated,  that  the  Respondent  thereby  acknowledged  himself  to  be  held 
and  firmly  bound  to  Her  Majesty  in  the  sum  of  £6000  of  lawful  money  of  Jamaica, 
to  be  paid  to  Her  Majesty,  and  which  the  Respondent  had  not  rendered  to  Her  Majesty, 
although  frequentty  thereunto  required.     To  the  damage  of  Her  Majesty  of  £200. 

The  Respondent  pleaded  to  the  action,  the  general  issue,  and  noii  est  factum. 
and  thereupon  issue  was  joined. 

The  cause  was  tried  by  a  jury  at  a  Court  of  Assize,  before  the  Honorable  Justice 
M'Dougall.  At  the  trial,  it  appeared  from  the  evidence  of  a  clerk  from  the  office 
of  the  Receiver-General,  that  the  taxes  for  the  parish  of  St.  James,  for  the  year 
1842,  amounted  in  the  aggregate  to  the  sum  of  [244]  £8865  2s.  4d.  It  was  also 
proved  that  the  rolls  for  the  assessments  to  that  amount  were  delivered  to  Grignon. 

The  Plaintiff  then  gave  in  evidence  the  following  letters: — a  letter  from  John 
Edwards,  Esq.,  the  Receiver-General,  to  Grignon,  dated,  "  Treasury,  Kingston,  9th 
July,  1842. — Sir,  I  have  to  call  your  attention  to  the  state  of  your  account  as 
collecting  constable  of  St.  James."  Also  a  letter  from  the  Receiver-General,  to 
Grignon,  as  follows:  ''Treasury,  Kingston,  19th  August,  1842. — Sir,  I  wrote  you 
some  time  since  requesting  a  settlement  of  your  account.  You  have  not  as  yet 
attended  to  it.  May  I  request  you  will  see  the  necessity  of  complying  with  my  request 
previous  to  the  2nd  of  September,  on  which  day  I  am  directed  to  lay  before  the 
Commissioners  of  Accounts  a  statement  of  all  balances  due  by  the  collecting  con- 
stables." 

Also  the  following  letter  from  Grignon  to  the  Receiver-General:  "  Montego  Bay, 
August  23rd,  1842. — Sir,  I  am  in  receipt  of  your  letter  of  the  19th  ultimo.  I  now 
send  you  £5000  as  at  foot,  and  I  shall  feel  obliged  by  your  acknowledging  receipt 
thereof.  I  am  respectfully.  Sir,  your  most  obedient  servant,  W.  S.  Grignon.  To 
John  Edwards,  Esq.,  Receiver-General,  Kingston.  Order  of  James  Duff,  on  the 
Colonial  Bank,  dated  8th  August,  1842,  in  favour  of  John  Jump,  Esq.,  £500;  ditto 
of  Hislop,  Lawson  and  Manderson,  for  grant  of  the  House  of  Assembly  for  Bridge  at 
Montego  Bay,  £300.     The  Bank  of  Jamaica  will  pay  £4200— £5000." 

And  in  reply  to  this  letter,  the  Appellant  further  produced,  and  gave  in  evidence 
on  the  part  of  the  Crowni,  a  letter  from  John  Edwards  to  Grignon,  and  the  en-[245]- 
closure  therein  contained  respectively  in  the  words  and  figures  following,  (that  is 
to  say):  "Kingston,  27th  August,  1842. — Sir,  Enclosed  is  a  statement  of  your 
account  for  1838,  1840,  and  1841,  showing  a  balance  still  to  pay,  after  applying 
your  remittances  (amounting  to  £5089  3s.  5d.),  of  £322  5s.  lid.,  which  I  wi-rld 
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I'econiiiieiid  you  settling  as  early  as  possible.  Please  to  forward  the  receipt  for 
£89  3s.  5d."  Enclosed  in  this  letter  was  an  account  for  the  arrears  for  the  years 
1838,  1840,  and  1841,  and  the  rum  duties  up  to  March,  1842. 

And  in  acknowledgment  of  the  last-mentioned  letter  and  appropriation,  the 
Plaintiff  produced  in  evidence,  a  letter  from  Grignon  to  the  Receiver-General,  as 
follows:  "  Montego  Bay,  30th  August,  1842. — Sir,  Your  letter  of  the  27th  instant, 
covering  account  with  the  Receiver-General's  Office,  I  received,  and  have  requested 
the  Jamaica  Bank  to  pay  you  £150  more.  I  have  not  had  time  to  go  over  your 
account,  nor  to  make  a  counter-statement  to  go  by  post,  but  which  I  shall  do  by  the 
next  post.  It  appears,  however,  that  you  only  give  credit  for  12s.  reliefs,  whereas 
the  relief  granted  by  the  vestry  amounts  to  nearly  £100.  Of  the  last  rum  roll  I 
have  not  yet  received  more  than  one-third.     I  enclose  the  receipt  for  £89  3s.  5d."' 

The  following  letters  were  also  produced  and  given  in  evidence  by  the  Appel- 
lant on  behalf  of  the  Crown  : — "  To  W.  S.  Grignon,  Esq.,  C.  C,  St.  James.  Treasury, 
Kingston,  30tli  September,  1842. — Sir,  I  have  to  call  your  attention  to  a  balance 
against  you  of  £172  5s.  lid.,  to  close  the  1841  taxes  and  duties,  and  the  March  1842 
rum  duties.  Under  the  supposition  that  you  would  have  remitted  the  balance  at 
your  debit  on  the  receipt  of  the  statement,  or  immediately  [246]  after,  I  returned 
you  in  the  list  of  collecting  constables  as  nil.  The  statement  forwarded  you  showed 
£322  5s.  lid.,  of  which  I  received  £150  a  few  days  ago.  Be  so  good  as  to  forward 
me  the  balance  as  early  as  possible.  I  am.  Sir,  your  obedient  servant,  John  Edwards, 
R.  G.  "  And  in  reply  thereto  the  following  letter  :  "  Montego  Bay,  18th  October, 
1842. — Sir,  I  am  in  receipt  of  your  favour  by  post.  I  have  not  been  very  well  for 
some  time  past,  which  prevented  my  writing  you  fully.  I  now  enclose  three  orders, 
viz.,  S.  Levison  on  Rec.-Gen.  p.  £30  ;  Parish  of  St.  .James  for  road  grant  £50  ;  E. 
Jordon  on  R.  S.  Lambert,  £14  lis.  8d.— £94  lis.  8d.  Also  reliefs  for  £72  14s.  2id., 
which  I  thought  Mr.  Mounchett  had  previously  remitted  to  you.  I  shall  by  the 
nest  or  following  po.st,  remit  you  a  very  considerable  sum,  together  with  my  statement 
of  account,  which  in  .some  respects  differs  from  yours.  The  stamps  are  ready  to  be 
shipped.     I  am,  Sir,  your  very  obedient  servant,  W.  S.  Grignon." 

A  witness,  named  Solomon,  deposed,  that  he  was  Grignon's  deputy  for  the  year 
1842,  and  had  been  thirty  years  in  the  employment  of  the  Defendant.  That  the 
amount  of  arrears  made  up  to  October,  1842,  was  £2848  14s.  8d.  That  he  con- 
tinued to  act  under  Grignon,  as  deputy-collecting  constable,  till  his  death  ;  he  collected 
subsequently  to  the  31st  of  October,  1842.  That  the  original  rolls  were  £8878.  That 
arrearage  after  his  death,  at  27th  of  February,  1843,  was  £2532  Is.  lOid.,  leaving 
£6333  Os.  5id.  collected.  The  difference  between  the  £2848  Usf  8d.,  and 
£2532  Is.  lOJd.,  was  collected  after  the  31st  of  October,  1842.  On  his  cross-examina- 
tion, he  said: — "Grignon  asked  me  for  a  sum  of  money,  to  remit  to  the  [247] 
Receiver-General  £3000  on  the  23rd  of  August:  he  asked  me  as  deputy-collecting 
constable  for  1842.  Had  taxes  for  1842,  to  meet  his  demand.  I  received  considerably 
more  than  £3000  as  deputy-collecting  constable.  The  Defendant  sent  me  to  be 
deputy-collecting  constable.  The  Defendant  was  interested  as  being  surety  for 
Grignon.  I  went  there  for  his  (the  Defendant's)  interest.  Grignon  never  paid  me. 
I  never  asked  him  or  looked  to  him.  Witness  had  all  the  monies  in  the  Defendant's 
chest.  Grignon  had  a  chest  in  the  collecting  constable's  office.  The  day  for  dis- 
count to  individual  tax-payers,  was  the  10th  day  of  August.  I  was  successful  in 
realizing  taxes  before  the  day  of  discount.  I  allowed  discount  as  to  this  £3000. 
I  paid  this  sum  to  Ruddock,  (Grignon's  private  clerk  at  .that  time,)  as  part  of  1842 
taxes.  I  do  not  know  what  was  done  with  this  money.  I  gave  Ruddock  £2500  in 
checks,  and  a  bank  order  for  £500.  Mr.  Jump  gave  me  the  order.  I  would  not  have 
paid  Grignon  if  I  had  known  it  was  to  be  applied  for  another  ]iurpose,  without  con- 
sulting Mr.  Mandersorj.  If  the  £3000  had  not  been  applied  in  payment  of  those 
taxes  to  the  Receiver-Cieneral,  the  result  would  be,  that  the  discount  allowed  to  tax- 
payers would  be  thrown  away."  On  his  re-examination,  he  said.  "  he  knew  nothing 
of  its  appropriation." 

The  case  for  the  Crown  having  clo.sed,  the  Defendant  called  Haddock,  who  deposed 
that  he  was  clerk  to  Grignon,  in  1842,  in  the  collecting  constable's  office.  There  was 
a  chest  there:  Grignon  deposited  money  there  in  his,  witness's,  presence :  he  got  that 
money  from  taxes  collected  in   1842.     He,  witness,  received  money  (£3000)  from 
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Soloiuoii  on  tlio  -i^rd  day  of  August,  1842,  to  ruuiit  it  to  the  Receiver-Ge-[248]-ia'ial. 
(Jrigiioii  ])ut  t'lOOO  to  "that  ;  he  got  it  from  the  tollectioiiR  of  tl^at  year;  Griguoii 
allowed  discount  on  i;20t)0.  Witness  i-nkulated  tlie  discount  on  the  several  accounts, 
and  it  was  allowed  on  almost  all  of  them.  Grignon  had  an  arrearage  roll  for 
collection  at  that  time.  The  identical  sums  of  ,£:itJOO  and  £2000  were  sent  up  to 
save  discount.  Money  was  collected  on  arrearage  roll  in  1842,  and  was  put  into 
the  cliest.  He  saw  the  £2000  taken  out  of  the  chest  and  counted  by  Grignon  ;  none 
of  the  £2000  was  sent  up  in  cash.  Grignon  went  out  with  the  cash  taken  out  of  the 
chest,  and  brought  back  papers  whicii  amounted  to  £5000.  Solomon  had  orders 
from  Grignon  not  to  collect  arrears. 

The  evidence  being  closed,  the  Apiiellant,  us  Attorney-General,  insisted,  on  behalf 
of  Her  Majesty,  that  the  several  matters  so  produced,  and  given  in  evidence  on  the 
part  of  the  Crown,  were  sufficient,  and  ought  to  be  admitted  and  allowed,  as  decisive 
evidence  to  entitle  the  Appellant  to  a  verdict  against  the  Defendant,  and  the  Ap- 
pellant prayed  the  judge  to  direct  the  jury,  that  if  they  found  that  Grignon  gave 
no  directions  to  the  Receiver-General,  as  to  the  mode  in  which  the  sum  of  £5000, 
remitted  in  August,  should  be  appropriated,  that  Grignon  was  bound  by  the  ap- 
propriation made  by  the  Receiver-General,  and  that  it  was  not  necessary  that  there 
should  be  an  express  assent  by  Grignon,  to  the  appropriation  so  made  by  the  Receiver- 
(ieneral,  and  communicated  to  Grignon,  by  the  letter  of  the  27th  of  August,  1842, 
and  the  Appellant  called  upon  the  Judge  to  charge  and  direct  the  jury,  that  in 
reference  to  tlie  liability  of  the  Defendant,  it  made  no  difference  whether  the  sum 
of  £5000  remitted  in  August,  1842,  consisted  of  the  col-[249]-lections  of  that  year, 
or  of  any  previous  year,  for  the  taxes  of  which  Grignon  was  in  arrear,  and  that, 
at  all  events,  the  Appellant  w-as  entitled,  on  belialf  of  the  Crown,  to  a  verdict  for  the 
difference  between  the  sum  of  £6:S3.'?  Os.  5M.  shown  to  have  been  collected,  and  tho 
sum  of  £5000  alleged  to  have  been  paid. 

To  tills  the  Counsel  for  the  Defendant  objected,  and  insisted  that  the  several 
matters  so  jiroduced  and  given  in  evidence,  on  liehalf  of  the  Crown,  were  not  sufficient, 
nor  ought  to  be  admitted,  or  allowed  to  entitle  the  Appellant,  on  behalf  of  Her 
Majesty,  to  a  verdict,  and  the  Counsel  for  the  Defendant  then  and  there  insisted  that 
the  several  matters  .so  produced  and  given  in  evidence,  on  the  part  of  Defendant, 
were  sufficient,  and  ought  to  be  admitted  and  allowed  as  decisive  evidence  to  entitle 
the  Defendant  to  a  verdict,  and  bar  the  Ap]iellant  of  his  action,  and  prayed  the 
Judge  to  direct  the  jury  accordingly. 

The  Judge  declared  his  opinion  to  the  jury  as  follows.  That  if  they  were  satisfied 
that  the  sum  of  £5000  had  been  remitted  out  of  the  ta.\es  for  1842,  and  that  Grignon 
had  not  expressly  assented  to  the  appropriation  of  that  amount  by  the  Receiver- 
(ieneral  towards  payment  of  the  arrears  of  1841,  they  ought  to  find  for  the  Defendant. 
And  that  the  several  matters  so  produced,  and  given  in  evidence  on  the  part  of  the 
Defendant,  were  sufficient  to  bar  the  Appellant,  as  Attorney-General  of  Her  Majesty, 
of  his  action  aforesaid  ;  and  with  that  direction  left  the  same  to  the  jurv.  Tlie  jury, 
thereupon,  gave  their  verdict  for  the  Defendant. 

The  Counsel  for  the  Plaintiff  thereupon  excepted  to  the  above  opinion  of  the 
Judge,  and  insisted  on  the  several  matters  as  sufficient  to  entitle  the  [250]  Plaintiff" 
for  Her  Majesty,  to  a  verdict  against  the  Defendant;  and  tendered  a  bill  of  excep- 
tions to  the  charge  of  the  Judge.  Judgment  was  entered  up  in  the  Supreme  Court 
of  Jamaica  for  the  Defendant. 

The  Appellant,  in  order  to  avoid  the  expense  and  delay  of  a  Writ  of  Error  to  the 
Governor  and  Council  of  Jamaica,  applied,  by  petition,  to  Her  Majesty  in  Council, 
for  liberty  to  appeal  under  the  Statute,  7  and  8  Vict.,  c.  69,  direct  to  Her  Majesty 
in  Council,  from  the  judgment  of  the  Supreme  Court  of  Jamaica. 

Mr.  Rennalls  in  support  of  the  motion. 

Tlieir  I^ordships  granted  leave  (April  4,  1846  *),  and  by  an  Order  in  Council,  dated 
the  6th  of  April,  1846,  leave  was  given  to  the  Appellant  to  enter  and  prosecute  his 
appeal,  or  bill  of  exceptions  to  the  charge  and  direction  of  the  Judge  of  the  Supreme 

*  Present:  The  Lord  President  (the  Duke  of  Buccleuch),  the  Vice-Chancellor 
Wigram,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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Court   of  Jamaica,   witliout   any   intermediate  api)eal   to  the   Court  of  Appeal   in 
Jamaica. 

The  bill  of  exceptions  having  been  signed  and  sealed  by  the  Judge  who  tried  the 
cause,  the  Appellant  prayed,  that  the  judgment  of  the  Supreme  Court  of  Jamaica 
might  be  rever.sed,  for  the  following  reasons: 

First,  Because  the  exceptions  made  to  the  Judge's  cliarge  to  the  jury,  were  valid 
and  well-grounded  exceptions,  and  the  Judge  ought  to  have  charged  and  directed 
the  jury  to  find  a  verdict  and  assess  damages  for  the  Crown. 

Secondly,  Because  it  appeared,  from  the  evidence  before  the  Court  and  jury, 
that  Griguon  had  received,  on  account  of  taxes  for  the  current  year,  1842,  the 
[251]  sum  of  £63.3.3  Os.  5id.,  and  that  he  made  no  payment  to  the  Keceiver-General. 
on  account  of  the  taxes  of  1812,  except  the  sum  of  £800,  remitted  in  his  letter  of 
1st  November,  1842. 

Thirdly,  Because  before  the  taxes  of  the  year  1842  were  due,  Grignon  was  required 
by  the  Receiver-Generars  letter  of  the  9t"h  of  July,  1842,  (and  afterwards  urged 
by  the  letter  of  the  19th  of  August,)  to  settle  the  tax  account  then  long  due  by  him  as 
collecting  constable.  ■  And  the  sum  of  £5000  was  remitted  to  the  Receiver-General 
on  the  23rd  of  August,  1842,  expressly  with  reference  to  the  previous  demand  of  a 
settlement  of  the  old  account,  in  respect  of  which  Grignon  was  a  defaulter  under 
sections  33  and  34  of  the  Collecting  Constables'  Act.  Because,  moreover,  it  would 
have  been  contrary  to  that  Act  of  the  Jamaica  Legislature,  to  have  applied  to  the 
account  of  taxes  of  the  current  year,  monies  paid  in  by  the  collecting  constable  when 
that  officer  was,  at  the  very  time,  largely  in  arrear  for  the  taxes  and  duties  of 
previous  years. 

Lastly,  Because  the  charge  delivered  by  the  Judge  to  the  jury  was  erroneous  and 
again.st.  law,  and  a  misdirection.  And,  in  consequence  thereof,  the  Appellant  had 
been  prevented  from  obtaining  a  verdict  for  damages  and  judgment  to  which  he  was 
entitled  on  behalf  of  Her  Majesty  on  the  bond  executed  by  the  Respondent. 

The  Respondent,  on  the  other  hand,  submitted  that  the  appeal  ou^lit  to  be  dis- 
missed, for  the  following  reason  :  — 

Because  the  £5000  remitted  on  the  23rd  of  August,  1842,  having  been  money 
actually  collected  for  the  taxes  of  that  year,  and  having  been  remitted  to  the  [252] 
Receiver-General,  without  an^'  direction  or  express  assent  on  the  part  of  Grignon, 
that  the  same  should  be  appropriated  by  the  Receiver-General  towards  payment  of 
the  arrears  of  taxes  for  1841,  or  of  any  previous  years,  all  which  was  a  question 
of  fact  for  the  consideration  of  the  jury,  the  receipt  of  that  sum  by  the  Receiver- 
General  under  all  the  circumstances,  was,  to  that  extent,  a  satisfaction  and  dis- 
charge of  the  liability  of  the  surety;  and  any  subsequent  arrangement  between  the 
Receiver-General  and  Grignon,  to  which  the  surety  was  no  party,  that  any  portion 
thereof  should  be  appropriated  towards  satisfaction  of  the  arrears  of  any  year  prior 
to  1842,  was  not  such  an  assent  on  the  part  of  Grignon,  as  could  affect  the  position 
of  the  surety,  and,  therefore,  the  direction  of  the  learned  Judge  was  correct  in  point 
of  law. 

Sir  F.  Thesiger,  Q.C.,  and  Mr.  Rennalls,  for  the  Ajipellant. — The  point  raised  liy 
this  appeal,  is  a  simple  question  of  appropriation.  The  question  being,  whether  the 
money  paid  in  the  year  1842  is  to  be  applied  in  liquidation  of  the  arrears  of  taxes 
for  previous  years,  and  whether  the  surety  has  a  right  to  insist,  that  the  money 
received  on  account  of  the  taxes  for  the  3'ear  for  which  he  was  surety  should  be 
applied  exclusively  of  the  taxes  due  in  that  year.  The  law  upon  this  subject  is  clear 
and  indisputable.  If  a  party  be  indebted  to  another,  in  two  or  more  accounts,  he 
is  entitled  to  appropriate  any  payment  lie  may  make  to  whichever  account  he  pleases. 
If,  however,  he  does  not  make  any  appropriation  of  the  payment,  then  the  creditor 
may  appropriate  it  as  he  pleases.  Here  the  Respondent,  as  surety,  has  no  right 
[253]  to  have  the  payment  appropriated  in  satisfaction  of  his  liability,  as  the 
circumstance  of  a  surety  being  interested,  makes  no  difference  in  law.  Kirkhy  v. 
The  Duke  af  MdvUinrough  (2  Mau.  and  Sel.  18).  Simson  v.  Ingham  (2  Bar.  and  Cr. 
65).  If  assent  by  Grignon  was  necessary,  his  letters  to  the  Receiver-General  amount 
to  a  sufficient  assent  to  the  appropriation  of  the  collections  of  1842,  to  the  arrears 
of  1841. 
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Mr.  Kiiidersley,  Q.C.,  and  Mr.  (Iruonwood,  for  thr  Respondent. — There  can  be 
no  dispute  that  the  law,  as  to  ii]i])roj)riation,  is  correctly  stated  by  the  Appellant, 
and,  if  the  question  was  now  being  arj^ued  between  Urignon  and  the  Crown,  the 
doctrine  of  appropriation  contended  for  by  the  Appellant  must  prevail.  It  does 
not,  however,  apply  here;  for  the  case  is  difl'erent ;  it  is  between  the  Crown  and 
the  surety;  and  the  Crown  seeks  to  make  the  surety  liable,  not  only  for  taxes  for 
the  year  1842,  but  for  arrears  of  taxes  of  previous  years.  The  question  is,  how  far 
the  surety  is  affected  by  the  appropriation  between  the  Receiver-General  and  the 
Collector?  It  is  in  evidence,  that  he  procured  an  agent  of  his  own  to  collect  the 
taxes,  and  put  them  in  a  chest,  and  we  have  it,  in  evidence,  that  these  very  taxes 
were  paid  to  the  Receiver-General,  who,  when  he  received  them,  should  have  in- 
quired from  what  year's  collection  the  money  came. — [I^ord  Campbell. — Had  the 
Receiver-('('neral  any  discretion  in  the  appropriation  of  the  payments  I] — We  sub- 
mit, that  (he  money  remitted  to  the  Rei-eiver-General,  being  the  money  collected  for 
the  taxes  of  18i2,  the  [254]  conditions  of  the  bond  were  fully  complied  with. 
I'eaisal]  v.  SninmerseU  (4  Taunt.  593).  Glyn  v.  Uertel  (8  Taunt.  208).  The  War- 
i/eiis  of  St.  Saviour's  v.  Bustock  (2  Bos.  and  Pul.  N.R.  175).  Nicholson  v.  Paget  (1 
C.  and  M.  48 ;  3  Tyr.  164).  There  is  a  technical  objection  to  this  appeal. 
It  appears  from  the  bill  of  exceptions,  that  the  exceptions  were  not  tendered 
till  after  the  verdict:  such  a  course  is  never  permitted.  C'nilei/  v.  Doe  dem.  Tayler- 
son  (11  Adol.  and  Ell.  1013).  Money  v.  Leach  (3  Burr.  1742).  Indeed,  this  appeal 
ought  never  to  have  been  allowed.  The  Attorney-General  ought  not  to  have  gone 
to  the  expense  of  appealing  here  ;  he  should  have  moved  in  the  Court  below  for  a 
new  trial,  on  the  ground  of  the  Judue  misdirecting  the  jury. 

Lord  Campbell. — This  appears  to  be  a  case  of  very  great  hardship  upon  the 
Respondent,  but  we  must  take  care  that  hard  cases  do  not  make  bad  law.  It  appears 
to  us  that,  in  this  case,  the  direction  on  the  part  of  the  Judge  of  the  Court  below  was 
l)ad,  and  there  must  bea  reii/re  de  iioro.  The  Counsel  for  the  Respondent  resorted 
to  every  Doint  which  they  thought  it  would  likely  to  lie  of  any  avail.  They  have 
not  even  omitted  to  object  to  the  manner  in  wiiich  the  bill  of  exceptions  was  made; 
they  say,  and  that  is  so,  that  a  bill  of  exceptions  should  have  been  tendered  b^-fore 
the  verdict.  To  ascertain  this  we  must  look  to  the  whole  of  the  record,  and,  having 
done  so,  it  appears  to  us,  that  tln're  is  no  reasonable  doulit  but  that,  in  this  case,  the 
bill  of  exceptions  was  tendered  during  the  direo-[255]-tion  of  the  Chief  Justice,  and 
we  are  the  more  fortified  in  that  conclusion  from  the  circumstance  that,  in  the 
reasons  to  the  case  of  the  Respondent,  no  objection  whatever  is  taken  of  the  maimer 
in  which  the  bill  of  exceptions  was  tendered. 

When  we  come  to  consider  the  case  upon  the  merits,  the  question  does  not  really 
admit  of  any  reasonable  doubt.  There  must  be  a  breach  of  the  bond  alleged  and 
liroved.  The  breach  here  is  alleged  in  the  words  of  the  condition,  and  we  think  it 
is  suflBciently  proved.  Upon  the  facts,  as  they  appear,  it  cannot  be  said  that  these 
payments  by  Grignon  were  made  in  respect  of  the  taxes  of  1842  ;  it  is  clear  that 
there  has  not  been  such  an  appropriation  either  in  law  or  in  fact.  It  is  not  neces- 
sary to  refer  to  the  rule  of  law,  that  where  there  is  general  payment,  without  any 
appropriation  of  it  by  the  debtor,  the  party  receiving  it  may  appropriate  such  pay- 
ment to  either  of  two  debts ;  for  is  there  not  here,  in  substance,  an  appropriation 
by  Grignon  himself?  There  is  a  demand  made  upon  him  by  the  Receiver-General 
for  the  arrears  of  taxes  due  in  the  year  1841.  He  did  not  answer  that  letter;  then 
the  Receiver-General  wrote  a  second  letter,  demanding  payment  of  the  arrears  of 
the  year  1841.  To  this  letter  Grignon  answered  as  follows ;—"  I  am  in  the  receipt  of 
your  letter  of  the  19th  ultimo.  I  now  send  you  £5000,  as  at  foot."  Is  not  this 
payment  of  the  money  demanded?  The  money  that  was  demanded  was  for  the 
arrears  of  the  year  1841,  and  this  paj-ment  was  in  satisfaction  of  that  demand. 
But  supposing  this  is  not  to  be  looked  at  as  the  payment  of  a  particular  demand, 
it  is  perfectly  clear  that  there  was  no  appropriation  of  this  sum  bv  Grignon  to  the 
arrears  of  the  year  1842  ;  and  then  tlie  general  rule  must  take  [256]  effect,  which 
gives  the  right  of  appropriation  to  the  Receiver-General  :  and  immediately  an 
answer  was  sent  by  him,  by  which  the  money  was  appropriated  to  the  arrears  of  the 
year  1841.  Was  it  necessary,  then,  that  there  should  have  been  anv  subsequent 
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assent  to  this  appropriation  by  Grignon?  Clearly  not.  There  was  an  iibsolute 
rif^ht  of  appropriation  in  the  Receiver-General.  If,  therefore,  this  was  appropria- 
ted to  the  arrears  of  the  year  1841,  there  now  are  arrears  for  the  year  1842,  and 
for  those  arrears  the  surety  is  liable.  This  is  the  case  as  it  appears  upon  the  merits. 
Let  us  now  look  whether  the  law  was  properly  expounded  to  the  jury  by  the  Judge 
of  the  Court  below  ;  for  unless  the  Judge  miscarried  in  this  respect,  the  appeal 
cannot  be  maintained  upon  a  bill  of  exc'ptions.  Now  it  appears  that  the  Judge 
told  the  jury  that  the  evidence  given  was  a  complete  answer  to  the  action  ;  that  the 
At*orney-General  was  barred  ;  and  he  told  them  tliat,  if  they  were  satisfied  that 
the  sum  of  £5000  had  been  remitted  out  of  the  taxes  for  the  year  1842,  and  that 
Grignon  had  not  expressly  assented  to  the  appropriation  of  that  amount,  towards 
paym  nt  of  the  arrears  of  1841,  that  ought  to  be  considered  as  a  discharge  of  the 
arrears  of  1842,  and  they  ought  to  find  for  the  Defendant.  Now  this  was  clearly 
a  mistake  of  the  Judge,  there  being  the  general  right  of  appropriation  in  tiie 
Receiver-Gpueral,  without  any  subsequent  assent  by  Grignon.  It  is  an  extremely 
hard  case  for  Mr.  Manderson,  and  we  certainly  do  very  much  commiserate  his  posi- 
tion. Had  he  carried  the  box  with  the  identical  pieces  of  money  which,  were  re- 
ceived for  the  year  1842,  the  case  might  have  been  different,  but  we  do  not  express 
any  opinion  upon  that.  The  bill  of  exceptions  must,  therefore,  be  sustained,  and 
there  mu.st  be  a  venire  de  novo. 

[Mews'  Dig.  tit.  COLONY;  III.  Appe.\ls  to  Privy  Council;  15.  Leave  to  crppeal. 
On  point  as  to  surety's  liability,  cf.  London,  Brighton,  and  South  Const  Ey.  Co. 
V.  Goodwin,  1849,  .3  Exch.  7.'56.  For  similar  cases  of  direct  appeal,  see  ///  re, 
Barnett,  1844,  4  Moo.  P.C.  45;!  ;  Ilarri.'ion  v.  Scott,  1846.  5  Moo.  P.C.  .357.  As 
'  to  appeals  from  Jamaica,  see  O.  in  C.  of  14tli  April,  1851  (Stat.  R.  and  0. 
Rev.  iv.  334]. 


[257]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

RICHARD   SPOONER   and   BOMANJEE   NOWROJEE.— ^/y/ye/Zo/iis;    JUDDO'W 
(Widow),— 7?Ps/joWr//'*  [Feb.  19,  1848,  and  Feb.  14,  1850]. 

By  the  Charter  of  Justice  of  the  23rd  of  December,  1823,  establishing  the 
Supreme  Court  at  Bombay,  that  Court  was  prohibited  (in  like  manner  as  the 
Supreme  Court  at  Calcutta,  under  the  21st  Geo.  III.,  c.  70,  s.  8),  from  enter- 
taining any  jurisdiction  in  any  matter  concerning  the  revenue,  under  t!i3 
management  of  the  Governor  and  Council,  or  any  act  done  in  the  collection 
thereof. 

In  an  action  of  trespass  brought  against  the  Collector  of  revenue  at  Bombay, 
for  distraining  for  arrears  of  Government  "  quit-rent,"  the  Defendant 
pleaded  "  Not  guilty  "  only.  The  Supreme  Court  at  Boml)ay  held,  that  the 
"(juit-rent"  was  not  "revenue"  within  the  meaning  of  the  Charter,  and 
that  the  act  complained  of,  was  not  warranted  by  the  usage  of  the  country 
and  the  Company's  Regulations,  and  that  the  Court  had  jurisdiction  to  enter- 
tain the  action,  and  found  for  the  Plaintiffs. 

Held,  reversing  such  finding  and  judgment, — 

First,  that  the  "  cpiit-rent  "  was  part  of  the  revenue  of  the  East  India  Company 
at  Bombay  [6  Moo.  P.C.  282] ;  and 

Secondly,  that  it  being  a  matter  concerning  the  revenue,  and  the  collection 
thereof,  the  Supreme  Court  had  no  jurisdiction,  and  that  the  Court  being 
excluded  by  the  Charter  from  any  matter  concerning  the  revenue,  the  plea 
of  "  Not  guilty  "  was  sufficient,  and  that  the  Judge  ought  at  the  trial  to  have 
directed  a  non-suit,  or  a  verdict  to  b.'  entered  for  the  Defendant  [6  Moo. 
P.C.  275,  282]. 

*  Present :  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigii.     Assessor, — Sir  E.  Ryan. 
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A  plea  in  abateni  iit  to  tlio  jurisdiction  of  the  Court  must  point  out  another 
Court  l)efore  which  tlie  matter  is  co<i;nizablo.  A  plea  in  bar,  if  well  founded, 
is  sufficient,  without  jiointing  out  tlie  Court  in  which  the  suit  ouglit  to  liave 
been  brought  [6  Moo.  P.O.  279]. 

If  a  party  huna  fide,  and  not  absurdly,  believes  that  he  is  acting  in  jnirsuance  "f 
a  Statute,  he  is  entitled  to  the  special  protection  which  the  Legislature  in- 
tended for  liini,  althougli  he  has  done  an  illegal  act  [6  Moo.  P.C.  283 J. 

The  Supreme  Court  in  overruling  the  objections  to  the  jurisdiction  of  the  Court 
refused  leave  to  appeal  ;  the  subject-matter  of  the  action  being  trifling,  and 
under  the  amount  rocpiired  by  the  rules  of  the  Privy  Council.  Upon  Peti- 
tion, the  Judicial  Conunittee  granted  leave  to  appeal,  but  upon  tcriiLS,  of 
the  East  India  Comi)any  paying  the  Respondent's  costs  of  the  appeal,  to 
enable  liim  to  a]i]n':ir  to  prevent  tlie  question  being  argued  ex  parte  [6  Moo. 
P.C.  264-5]. 

This  was  an  action  of  trespass  brought  in  the  Supreme  Court  at  Bombay,  in 
which  Hurkissondass  Hurgovundass,  since  deceased,  and  now  represented  by  his 
widow,  .Juddow,  the  Respondent,  was  Plaintiff,  and  the  Appellants  were  Defendants. 

[258]  The  action  was  l)rought  under  the  following  circumstances: — In  the  month 
of  November,  1816,  Hurkissondass  Hurgovundass,  was  the  owner  and  occupier  of  .i 
house  and  piece  of  ground,  situated  in  Bazar  Gate-Street,  within  the  town  of 
Bombay,  which  were  liable  to  the  payment  of  an  annual  quit-rent  called  pension, 
wliicli  forms  part  of  the  land  revenue  of  the  East  India  Company  :  and  there  was 
then  due  to  tlie  Collector  the  sum  of  lis.  8.  .'^a.  8p.,  on  account  of  arrears  of  such 
pension,  which  had  not  been  collected  from  the  above-mentioned  premises  since  the 
year  1827.  At  that  period  Narrondass  Tookaydass  was  the  owner  and  occupier  of 
the  premises,  and  his  name  was  registeri'd  as  such  in  the  books  of  the  collectorate  ; 
subsequently,  in  the  year  1836,  this  property  was  sold  to  Hurkissondass  Hurgovun- 
dass, who  continued  in  possession  of  it  up  to  the  date  of  the  proceedings  wliich  gave 
rise  to  the  present  appeal.  No  change,  however,  of  name  was  made  in  the  books  of 
the  collectorate,  and  throughout  this  period,  Narrondass  Tookaydass  appeared  iu 
those  books,  as  the  i-egistered  pro]jrietor  of  the  property. 

The  Appellant,  Spooner,  was  the  Collector  of  revenue  at  Bombay,  and  the  other 
Appellant,  Bomanjee  Nowrojee,  was  one  of  his  assistants.  On  the  11th  of  October, 
[259]  1846,  Spooner  sent  a  purvoe.  or  officer  belonging  to  the  Collectorate  estal>- 
lishment,  to  the  house  of  Hurkissondass  Hurgovundass,  in  order  to  demand  the 
payment  of  the  arrears  of  pension  which  were  due  from  him  as  occupant  of  the 
above  premises.  Hurgovundass  refused  to  pay  the  arrears,  and  in  consequence  of 
this  refusal,  Spooner,  on  the  6th  of  November,  1846,  placed  a  warrant,  signed  by 
him,  in  the  hands  of  Bajeeba  Jugunnatlijee,  one  of  the  receivers  in  the  office  of  the 
Collector,  in  order  that  it  might  be  ex'cuted.  The  warrant  was  in  the  following 
form: — "To  Babajee  Jugunnathjee. — Whereas  Narrondiiss  Tookaydass  has  failed', 
after  due  notice,  to  discharge  the  revenue  due  l)y  him  to  the  Honourable  Company, 
amounting  to  eight  rupees,  three  annas,  and  eight  pice  (8.  3.  8.),  you  are  hereby 
authorized,  by  virtue  of  the  powers  given  to  me  under  the  4th  Sec.,  CI.  First,  of 
Reg.  XIX.,  A.D.  1827,  to  enter  into  and  take  possession  of  the  house  and  property  of 
the  said  Narrondass  Tookaydass,  situated  at  Bazar  Gate-Street,  within  the  fort, 
and  to  continue  in  such  possession  thereof,  until  the  said  sum  of  Rs.  8.  3a.  8p.  shall 
be  duly  paid,  or  until  the  said  house  and  property  shall  have  been  sold,  in  liquida- 
tion of  the  amount  so  due,  pursuant  to  the  said  Regulation." 

Babajee  Jugunnathjee,  on  the  24th  of  November,  in  the  same  year,  went,  accom- 
panied by  the  Appellant,  Bomanjee  Nowrojee,  and  some  sepoys,  to  the  liouse  of 
Hurkissondass  Hurgovundass.  They  were,  liowever,  not  allowed  to  enter,  and  'ni 
a  demand  of  payment  being  made,  Cowasjee  Horma.sjee,  his  agent,  said  that  he 
would  not  pay  the  amount,  nor  allow  them  to  take  anything  away  with  them.  He 
then  became  very  violent,  and  ordered  some  of  his  attendants  to  expel  [260]  the 
officers  of  the  collector  ;  a  .scuffle  ensued,  in  the  course  of  which  one  of  the  sepoys 
took  down  a  globe  lamp,  and  the  Appellant,  Bomanjee  Nowrojee,  ordered  him  to 
carry  it  awa.y.  This  was  done,  and  the  jiolice  having  come  up,  Cowasjee  Hormasjee 
was  given  into  cu.stody,  on  the  charge  of  assaulting  the  Collector's  servants  in  exe- 
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cuting  tlie  warrant  of  distress.  On  the  27th  of  November,  the  case  was  brought  0!> 
before  Mr.  Larken,  one  of  the  magistrates  of  Bombay,  who  decided  that  the  warrant 
was  illegal,  and  dismissed  the  case. 

On  the  13th  of  January,  18i7,  the  Respondent  brought  an  action  of  trespass  in 
the  Supreme  Court  of  Bombay,  against  the  Appellants,  and  in  his  declaration  stated, 
that  they,  on  the  21:th  of  November,  1816,  with  force  and  arms,  broke  and  entered  his 
dwelling-house,  and  made  a  great  noise  and  disturbance  therein,  and  forced  and 
broke  open,  broke  to  pieces  and  damaged,  a  door  of  the  Respondent,  belonging  to 
the  said  dwelling-house,  and  seized  and  took  away  a  door  and  a  globe  lamp  of  the 
Respondent,  then  being  in  the  said  dwelling-house,  "  of  great  value,  to  wit,  of  the 
value  of  Co.'s  Rs.  50,"  and  forcibly  carried  off  the  same,  and  converted  and  disposed 
thereof  to  their  own  us  •,  to  the  damage  of  the  Respondent  of  10,000  rupees.  To 
this  the  Appellants  pleaded  "  Not  guilty,"  and  thereupon  issue  was  joined. 

On  the  9th  of  June,  1847,  the  cause  came  on  for  trial  before  Sir  Thomas  Erskine 
Perry,  acting  as  Chief  Justice  ;  and  the  Counsel  for  the  Appellants  objected,  that  the 
Court  had  no  jurisdiction  to  try  the  case,  on  the  ground,  that  it  was  a  matter  con- 
cerning the  revenue,  and  expres.sly  excepted  out  of  the  jurisdiction  of  the  Supreme 
Court,  by  the  Statutes  of  the  37th  Geo.  III.,  [261]  c.  142,  and  the  21st  Geo.  III.,  c. 
70,  sec.  8,  and  the  4th  Geo.  IV.,  c.  71 ;  and  by  the  Letters  Patent  which  established 
the  Court.  To  prove  the  nature  of  the  claim,  Mr.  Hutchinson,  an  assistant  Collector 
of  land  revenue,  was  call  d,  who  stated  that  arrears  of  revenue  called  pension, 
amounting  to  between  8  and  9  rupees,  were  due  from  the  property  in  question,  and 
that  it  was  the  practice  to  issue  the  warrant  in  the  names  of  the  parties,  whose  names 
were  entered  in  the  books  of  the  collectorate.  He  also  .stated,  that  the  name  of  Hur- 
kissondass  Hurgovundass  had  not  been  entered  in  those  books  in  place  of  the  name 
of  Narrondass  Tookaydass,  and  that  the  distress  warrant  was  for  the  pension,  due 
from  the  land  in  the  occupation  of  Hurkissondass  Hurgovundass.  The  learned 
Judge  reserved  the  point,  and  gave  interlocutory  judgment  in  the  nature  of  a  verdict 
for  the  Plaintiff,  assessing  the  damages  at  250  rupees. 

On  the  12th  of  June,  1847,  the  Counsel  for  the  Appellants  moved  on  the  leave 
reserved,  and  obtained  a  rule  ni^si,  to  show  cause,  why  a  verdict  .should  not  be 
entered  for  the  Defendants,  on  the  ground  that  the  Supreme  Court  had  no  juris- 
diction to  entertain  the  action  ;  and  cause  having  lieen  shown  against  this  rule,  Sir 
T.  E.  Perry,  on  the  22nd  day  of  June,  1847,  discharged  it  with  costs.  In  delivering 
judgment,  the  learned  Judge  said  that,  at  the  trial  of  the  cause,  he  thought  the  ques- 
tion to  be  left  to  the  jury  was,  "  whether  the  irregularity  which  had  been  confessedly 
committed  by  the  Defendants  in  the  execution  of  the  warrant,  was  a  mere  slip,  such 
as  might  happen  to  the  most  careful  revenue  officer  in  the  exercise  of  his  duties, 
or  whether  it  was  a  substantial  breach  of  the  law,  which  entitled  the  Plaintiii"  to  due 
compensation."  [262]  The  learned  Judge  then  proceeded  thus: — "I  have  not  the 
least  doubt  that  the  Legislature  never  intended  to  give  the  Company's  servants  in 
India,  a  total  immunity  from  action  in  the  .Supreme  Court  for  wrongs  conmiitted 
in  the  collection  of  the  revenue,  any  more  than  the  21st  Geo.  III.  [c.  70,  s.  24]  in- 
tend d  to  give  them  an  immunity  for  wrongs  committed  as  magistrates.  On  per- 
using the  whole  of  these  Statutes,  it  appears  to  me  clear,  that  the  intention  of  th,? 
Legislature  was,  to  erect  a  separate  Court  for  the  decision  of  the  revenue  claims, 
and  to  allow  the  Company's  officers  to  collect  the  revenue,  either  in  the  mode  ui 
which  they  had  b  en  accustomed  to  do  so  heretofore,  or  according  to  the  regulations 
10  be  laid  down,  from  time  to  time,  by  the  local  Government. 

"  Ample  powers  are  thus  given  for  all  governmental  purposes,  l)ut  it  is  so  con- 
trary to  the  spirit  of  British  Legislation  to  suppo.se  that  unlimited  or  irresponsible 
powers  were  intended,  as  to  make  me  reipiire  expre.ss  words  to  show  that  such  was 
the  intention. 

"  It  was  said,  however,  that  the  subject  would  not  be  without  remedy  in  any  case 
of  wrong,  as  the  Regulation  of  1827  establishes  the  C(nirt  of  a  Revenue  Judge  for 
the  Island  of  Bombay,  to  which  a  complaint  like  the  present  might  be  made.  But 
that  Regulation  did  not  receive  legislative  force  till  the  year  1834,  when  it  was  con- 
firmed by  the  Supreme  Government ;  and  even  if  it  were  in  force  from  its  connnence- 
ment,  still  from  I7l)7  till  1827,  there  was  no  tribunal,  excL'pt  the  Supreme  Court, 
open  for  the  redress  of  such  a  grievance;  and  so,  at  the  present  moment,  where  is 

684 


SPOONER  ('.   JUDDOW  [1848,  1850]  VI  MOORE,  263 

a  party  in  the  Mol'iissil  tu  sue  for  any  illegal  act  committed  in  the  collection  of  the 
revenue?  All  cases  in  this  Presidency  are,  I  believe,  tried,  in  the  first  instance, 
[263]  before  a  native  Judge,  but  the  idea  of  a  Collector  being  tried  before  a  Suddcr 
Aniin,  for  trespass,  presents  such  a  ludicrous  aspect,  that  it  never  could  be  seriously 
entertained  by  any  one  acquainted  with  India. 

"  For  all  these  reasons,  1  tiiink  that  the  jurisdiction  of  this  Court  has  not  been 
taken  away,  when  the  act  coniphiined  of  is  not  warranted  by  the  usage  of  the 
country,  or  by  the  Company's  Regulations  ;  and  as  I  do  not  see  the  slightest  trace 
for  any  authority  to  demand  the  arrears  of  twenty  years,  or  of  two  hundred  years,  as 
claimed  by  the  Collector,  of  any  person  found  in  occupation  of  the  land,  I  think  the 
act  in  question  was  not  authorized  by  usage  and  practice  ;  neither  does  the  Ilegulation 
of  1827  furnish  any  authority  for  the  act.  It  was  argued,  for  the  Plaintiflf,  that  the 
mode  there  pointed  out  for  executing  a  distress  had  not  been  followed :  but  this  is  a 
mistake  ;  the  warrant  there  spoken  of  does  not  refer  to  a  distress  for  land  revenue, 
l)ut  to  other  matters  compri-sed  in  a  different  chapter." 

On  the  27th  of  August,  1847,  final  judgment  was  signed  in  the  cause;  and,  on 
the  same  day,  the  Appellants  presented  a  petition  to  the  Court,  praying  that  they 
might  have  leave  to  appeal  to  Her  Majesty  in  Council,  against  the  judgment.  On  the 
:50th  of  that  month,  Counsel  for  the  Appellants  were  heard  in  support  of  the  petition  ; 
and,  on  the  same  day.  Sir  T.  E.  Perry  made  an  order,  that  the  motion  should  be 
refused,  on  the  ground  that  the  value  of  the  matter  in  dispute  was  under  the  sum  of 
10,000  rupees, — "being  the  amount  provided  by  the  rules  of  the  Privy  Council." 
The  Appellants,  thereupon,  pre-[264]-sented  a  petition  to  Her  Majesty  in  Council, 
for  leave  to  appeal  from  the  judgment  and  order. 

Mr.  Wigram,  Q.C.,  in  support  of  the  petition. 

(Feb.  19,  1848*)  The  present  application  is  for  leave  to  appeal.  The  sum  in- 
volved is  trivial,  and  greatly  under  the  sum  required  by  the  Charter  of  Justice  of 
Bombay,  and  the  rules  of  the  Privy  Council;  but  the  question  of  jurisdiction  of  the 
Supreme  Court,  in  matters  relating  to  the  revenue,  is  one  of  very  great  importance, 
as  affecting  the  revenue  authorities  in  India. 

Lord  Langdale. — The  question  appears  to  be  of  very  considerable  importance; 
but  you  observe  that  the  amount  at  issue  is  only  a  sum  of  250  rupees,  and  for  the 
purpose  of  deciding  that,  you  put  the  Respondents  to  the  expense  of  this  appeal.  The 
question  is,  whether  this  prosecution  being  by  the  East  India  Company,  and  no 
doubt  important  to  have  decided,  for  the  benefit  of  the  whole  country,  the  whole 
expense  of  this  appeal  should  not  be  borne  by  them.  However  important  it  may 
be  to  establish  the  law,  upon  a  question  of  this  kind,  it  would  be  very  wrong  to  put 
the  party  to  so  great  expense  in  a  case  where  so  small  amount  is  at  issue.  Even 
if  the  right  of  appeal  were  granted,  you  might  be  defeated  in  this  way  ;  the  Re- 
spondent may  say,  that  it  would  be  much  better  to  pay  his  250  rupees,  than  to  come 
liere,  and  pay  the  expense  of  this  prosecution. 

By  an  Order  in  Council,  bearing  date  the  2nd  of  [265]  March,  1848,  it  was 
ordered  by  Her  Majesty  in  Council,  that  the  Appellants  should  have  leave  to  appeal 
from  the  judgment  and  order,  the  East  India  Company  undertaking  to  bring  the 
appeal  to  a  hearing  before  the  Judicial  Committee  of  the  Privy  Council,  and  to  pay 
all  costs,  charges,  and  expenses,  which  might  be  incurred  on  behalf  of  the  Re- 
spondent, as  well  as  on  behalf  of  the  Appellants. 

Hurkissondass  Hurgovundass  died  shortly  afterwards,  without  issue,  but  leaving 
a  widow,  named  Juddow,  who,  by  an  order  of  the  Supreme  Court  of  Bombay,  dated 
the  IStli  of  January,  1849,  was  admitted  to  be  the  Respondent  to  this  appeal. 

The  appeal  now  came  on  for  hearing. 

Mr.  Wigram,  t^.C,  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth,  for  the  Appellants. — Two 
questions  arise.  First,  whether  the  Supreme  Court  at  Bombay  is  not  precluded 
from  entertaining  and  adjudicating  upon  such  a.  case  as  this,  which  relates  to  the 
revenue  of  the  Bombay  Government;  and.  Secondly,  whether  the  objection  to  the 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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jurisdiction    of   the   Supreme   Court    is    properly    raised    under   the   plea   of   "Not 
guilty." 

I.  The  Supreme  Court  has  no  jurisdiction  to  try  the  case.  It  relates  to  a  matter 
concerning;-  the  revenue  of  India,  and  is  exempt  from  the  jurisdiction  of  that  Court. 
The  Court  of  Judicature  at  Bombay  was  first  created  by  the  Statute,  37  Geo.  III., 
c.  142,  s.  9.  which  section  empowered  the  Crown,  by  Charter  or  Letters  Patent,  under 
the  Great  Seal,  to  erect  and  estal)lish  a  Court  of  Judicature  at  Bombay,  and  appoint 
a  Recorder  thereof;  and  the  11th  section  expressly  provided,  that  such  Court,  so  to 
be  erected,  should  not  "  have  or  exercise  any  jurisdiction  in  any  [266]  matter  con- 
cerning the  revenue  under  the  management  of  the  Governor  and  Council  respectively, 
either  within  or  beyond  the  limits  of  the  town,  fort,  or  factory,  or  concerning  any 
act  done  according  to  the  usage  and  practice  of  the  country,  and  the  liegulations  of 
the  Governor  and  Council."  In  conformity  with  the  provisions  of  this  Act,  the 
Court  of  the  Recorder  of  Bombay  was  estaljlished  by  Letters  Patent,  which,  in  the 
words  of  the  Statute,  was  expressly  excluded  from  exercising  any  jurisdiction  in 
any  matter  concerning  the  revenue. 

In  the  year  182.3,  an  Act  of  Parliament  was  passed,  the  4th  Geo.  IV.,  c.  71,  the 
seventh  section  of  which  provided  that  it  should  be  lawful  for  His  Majesty,  George 
the  Fourth,  by  Charter  or  Letters  Patent,  to  establish  a  Supreme  Court  of  Judicature 
at  Bombay,  which  Court  was  to  have  the  same  Civil,  Criminal,  and  Admiralty  and 
Ecclesiastical  Jurisdiction,  and  to  be  subject  to  the  same  limitations,  restrictions, 
and  control,  as  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal  consisted 
of,  or  was  invested  with.  By  the  ninth  section,  so  much  of  the  Cliarter  and  the 
Statute,  37  Geo.  III.,  c.  142,  as  related  to  the  Court  of  the  Recorder  of  Bombay,  was 
repealed.  Now  the  Supreme  Court  of  Judicature  at  Fort  William,  to  which  refer- 
ence is  made  in  this  Statute,  was  estaljlished  by  Letters  Patent  of  the  26th  of  March, 
1774,  under  the  Statute,  21  Geo.  III.,  c.  70.  By  section  8  of  that  Statute,  it  was 
enacted,  "  that  the  said  Supreme  Court  should  not  have  or  exercise  any  jurisdiction 
in  any  matter  concerning  the  revenue  or  concerning  any  act  or  acts  ordered  or 
done  in  the  collection  thereof,  according  to  the  usage  and  practice  of  the  country, 
or  the  regulations  of  the  Governor-General  and  Council."  The  Supreme  Court  at 
Bombay  was  established  by  [267]  Letters  Patent  of  the  8th  of  December,  1823,  which 
contained  this  clause,  "  Nor  shall  the  said  Court  have  or  exercise  any  jurisdiction 
in  any  matter  concerning  the  revenue  under  the  management  of  the  said  Governor 
and  Council  of  Bombay  respectively,  either  within  or  beyond  the  limits  of  the  said 
town,  or  the  forts  or  factories  subordinate  thereto,  or  concerning  any  act  done 
according  to  the  usage  and  practice  of  the  country,  or  the  regulations  of  the 
Governor  and  Council  of  Bombay  aforesaid."  We  submit,  therefore,  that  it  is  con- 
clusive, from  the  provisions  of  these  Acts  of  Parliament  and  Letters  Patent,  establish- 
ing the  Supreme  Court  at  Bombay,  that  that  Court  has  no  jurisdiction  whatever, 
in  any  manner  connected  with  the  collection  of  the  revenue,  of  which  the  quit-rent, 
or  pension,  in  question  forms  part;  and  this  construction  can  work  no  injustice; 
for,  if  parties  feel  themselves  aggrieved  by  any  act  done  by,  or  under  the  authority 
of  the  Collector,  they  are  not  without  a  remedy;  for  by  Regulation  XIX.  of  1827  it  is 
provided,  that  the  senior  Magistrate  of  Police  in  the  Island  of  Bombay  shall  be 
Revenue  Judge  at  that  Presidency,  and  the  Collector  and  his  assistants  and  native 
officers  shall,  in  respect  of  acts  done  by  them  in  their  official  capacities,  be  amenable 
by  civil  prosecution  to  the  jurisdiction  of  the  Revenue  Judge,  in  whom  alone  is  vested 
the  jurisdiction  to  decide  all  suits  on  account  of  the  land  revenue.  If,  therefore, 
the  Charter  was  silent  on  the  subject,  this  Regulation,  which  has  the  iorce  of  law, 
would  clearly  exclude  the  jurisdiction  of  the  Supreme  Court. 

Now  it  cannot  be  doulited  but  that  this  pension,  or  quit-rent,  is  to  Ije  considered 
as  part  of  the  general  revenue  of  the  State  of  India,  and  within  the  exception  [268] 
pointed  out  by  the  Statute.  The  Court  below  has  erred  in  treating  it  as  distinct 
from  land  revenue.  The  Statute,  21  Geo.  III.,  c.  70,  s.  8,  iises  the  term  "  reveime," 
and  not  "  land  revenue." 

It  is,  however,  said  that  there  were  irretrularities  connnitted  by  the  officers,  and 
that  the  warrant  was  ol)jectionable.  ]?ut  if  an  act  is  done  honti^  fidf,  even  though 
there  be  an  excess  of  jurisdiction  in  the  Magistrate,  or,  as  it  is  alleged  in  this  case, 
an  irregularity  on  the  part  of  the  officer  collecting  the  revenue,  Iwth  the  magistrate 
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and  officer  arc  protected  hv  Acts  of  I'arliaiueiit.  I'lestidf/e  v.  Wooilinini  (1  J5ar.  and 
Cr.  12),  Weller  v.  Take  (!•' East,  .'iOl),  IJiinM  v.  Wilson  (ii  Term,  lleji.  1),  lluijliin  v. 
linckhDul  (15  Mee.  and  Wels.  :!46),  II iKjtjlnx  v.  \V<ii/dey  (15  Mee.  iind  Wels.  Ii57), 
Vnrton  v.  WiUlains  (:i  IJarn.  and  Aid.  :5:iO),  ,S'm;7//  v.  Wilf.f/iire  (2  Hrod.  and  Hing. 
619). — [Dr.  Lusliiny;ton  :  SiiiJjjose  a  man  was  killed  by  the  revenue  officers,  wlio 
would  try  the  case?  It  is  a  different  (hinp;  to  protect  an  officer  wlio  might  justify 
having  eoinniitted  such  an  act.] — The  Bombay  Regulation  111.  of  170!)  gives  redress 
for  all  complaints  against  revenue  officers,  and  the  Regulation  IV.  of  1815,  s.  5, 
makes  further  ])rovisions  to  the  same  effect.  In  case  of  murder,  tlie  Supreme  Court 
would  have  juri.sdiction  to  try  the  case. — [Lord  Cani|>l5ell :  Would  tlie  Revenue  .Judge 
have  power  to  award  damages  for  trespass?] — Yes.  Regulation  XI.X.  of  1827  enacts 
that  the  Collector,  for  the  purpose  of  collecting  the  land  revenue,  and  his  assistants, 
and  native  officers,  shall,  with  respect,  to.  acts  done  l)y  them  in  their  official  capacities, 
be  amenable  by  civil  prosecution  to  the  jurisdiction  of  the  l{evenue  .ludge.  The 
[269]  same  distinction  exists  in  this  country.  An  action  of  trespass  against  a 
revenue  officer  for  his  conduct  in  the  execution  of  his  office  would  be  removed  from  the 
Common  Pleas,  or  Queen's  Bench,  to  the  Court  of  Exchequer.  Anon  (1  Anst.  205), 
Cawtltorne  v.  Campbell  (note,  1  Anst.  205),  Attorney-General  v.  Ilallett  (15  Mee.  and 
Wels.  97),  Suldon  v.  East  (1  Cr.  and  Jer.  12),  Attorney-General  v.  Kingston  (8  Mee. 
and  Wels.  163).  The  Indian  authorities  are  to  the  same  effect ;  thus  in  Woodupnarain 
BItooyeah  v.  Harvey  (1  Bigncll's  Calcutta  Reps.  77),  the  Supreme  Court  at  Calcutta 
held  tliat  a  bill  of  discover}-  in  aid  of  proceedings  in  a  Mofussil  Court  would  not  lie 
against  a  Collector  of  revenue,  regarding  a  claim  made  by  him  in  the  execution  of 
his  office.  It  is  true  Sir  E.  H.  East,  in  the  case,  Tiudden  Soorye  v.  UQyley  (East's 
Notes  of  Cases,  2  Morley's  Digest,  172),  sustained  an  action  of  trover  against  a 
Collector  of  revenue,  but  the  report  of  the  case  is  doubtful. 

II.  The  next  point  really  is  only  a  question  of  pleading,  purely  of  a  technical 
character  ;  it  is  whether  it  was  open  to  us  at  the  trial  tO'  take  the  objection  to  the 
jurisdiction  of  the  Court  under  the  ])lea  of  "  Not  guilty?"  The  Court  had  no  juris- 
diction to  try  the  case,  and  as  soon  as  it  had  judicial  notice  of  that  fact,  as  by  the 
Advocate-General  objecting  at  the  trial  that  the  cause  of  action  was  %dtra  vires,  it 
was  the  duty  of  the  Judge  to  have  stayed  the  proceedings.  The  Court  could  either 
have  discharged  the  jury  or  have  refused  to  enter  up  judgment  upon  the  verdict. 
In  Eyerton  v.  Furseman  (1  Car.  and  Pay.  613),  the  action  was  brought  against  a 
stakeholder,  on  a  dog  fight,  to  try  w'hich  dog  had  won  the  battle.  Tlie  action  was 
brought  before  Chief  Justice  Abljott,  [270]  with  perfectly  regular  pleas,  lioth  parties 
being  anxious  to  have  the  case  tried  by  a  jury  ;  but  he  said,  "  I  certainly  shall  not  try 
the  case,"  and  refused  to  hear  it,  as  the  time  of  the  Court  would  be  wasted  in  trying 
such  a  case;  and  there  are  cases  in  which  Judges  in  a  similar  way  have  refused  to 
let  such  frivolous  cases  go  to  a  jury.  If  the  matter  was  out  of  the  jurisdiction  of  the 
Court,  the  judgment  is  void,  being  coram  non  judir.e.  But  the  plea  of  "  Not  guilty  " 
was  sufficient,  for  as  soon  as  it  appeared  that  the  Court  had  no  jurisdiction,  it  was 
coram  non  jiidice.  HUliard  v.  Wrhsfer  (6  Man.  and  Gr.  983),  Tinnsirood  v.  Pattison 
(3  Com.  Ben.  243),  Parker  v.  Eldiny  (1  East,  352),  The  Kiuy  v.  Johnson  (6  East, 
583),  Capes  v.  Jones  (2  Com.  Ben.  911),  Comyn's  Dig.,  Tit.  "  Courts,"  (P)  15.  Comyn's 
Dig.,  Tit.  "  Prerogative,"  (D)  28.  Tidd's  Practice,  p.  960,  shoAvs  the  manner  in 
which  you  can  take  advantage  at  the  trial,  of  a  Statute  excluding  a  Court  from 
entertaining  an  action,  and  that  in  this  mode  of  raising  the  olijection  to  the  juris- 
diction of  the  Court,  we  were  perfectly  regular. 

Mr.  Turner,  Q.C.,  Mr.  Leith,  and  Sir  J.  Bailey,  for  the  Respondent. — I.  The  first 
thing  to  be  considered  is  the  jurisdiction  of  the  Supreme  Court  at  Bombay,  to 
entertain  this  action  :  we  admit  the  Appellant's  argument,  that  the  Court  at  Bombay 
is  to  be  assimilated  in  all  respects  to  the  Supreme  Court  at  Calcutta  :  for  whatever 
powers  or  immunities  were  vested  in  the  Calcutta  Court,  are  conferred  upon  the 
Supreme  Court  at  Bombay,  by  the  Statute  4  Geo.  IV.,  c.  71.  It  will  be  necessary 
then  to  see  what  has  been  excepted  out  of  [271]  the  jurisdiction  of  the  Supreme  Court 
at  Calcutta.  The  Calcutta  Court  was  established  i)y  the  Statute,  13  Geo.  III.,  c.  63, 
and  was  a  Court  of  general  jurisdiction.  The  Court  exercised  jurisdiction  over 
all  persons,  natives  or  others,  within  the  local  limits  of  the  Mahratta  ditch.  It  was 
doubtful  whether,  under  this  Statute,  the  Supreme  Court  had  jurisdiction  in  revenue 
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cases,  and  to  settle  this  doubt,  the  Statute,  21  Geo.  III.,  c.  70,  was  passed;  and  by  the 
8th  section  of  that  Statute,  cases  of  "  revenue "  are  expressly  excepted  out  of  the 
jurisdiction  of  the  Supreme  Court.  It  is  necessary,  to  arrive  at  the  proper  nteaning 
of  the  word  "  revenue,"  used  in  this  Statute,  to  trace  the  orif^'in  of  this  tax.  The 
East  India  Company's  rights  at  the  time  of  the  passing  of  this  Act  of  Parliament, 
were  dependent  upon  two  distinct  titles :  the  one  was  by  purchase  of  lauds  in  Calcutta  ; 
quit-rents  payable  to  the  Company  qii-a  landlords,  and  qua  the  Govermneut,  the  other 
the  revenue  title,  which  is  quite  distinct.  That,  in  the  first  instance,  proceeded  in 
Bengal,  under  the  grant  of  the  Dewanny,  first  from  the  Nawab,  and  confirmed  by 
Shah  Allah,  in  the  year  1756;  that  is  the  "revenue"  which  is  spoken  of  in  this 
Statute,  the  "  revenue  "  of  the  Provinces  of  Bengal,  Bahar,  and  Orissa.  It  has  been 
called  "  revenue  "  or  impost,  in  contradistinction  to  taxes,  and  is  founded  upon  the 
right  of  the  Mahomedan  Government,  as  conquerors,  and  was  adopted  by  the  East 
India  Company  when  they  came  in  under  the  grant  of  the  Dewanny.  The  question 
then  is  narrowed  to  this;  is  the  term  "  revenue  "  used  in  this  Act  of  Parliament  to 
be  construed  as  extending  to  all  the  revenue  of  the  State,  or  only  to  that  particular 
portion,  namely,  "  land  revenue."  At  Calcutta,  the  Legi.slature  had  no  power  [272] 
within  its  limits  to  raise  any  taxes,  and  a  Special  Act  of  Parliament  was  passed  to 
enable  them  to  do  so.  We  submit  that  tlie  term  "  revenue  "  used  in  the  Statute,  21 
Geo.  III.,  c.  70,  sec.  8,  does  not  include  "  quit-rent  "  or  ground-rents  in  the  Island  of 
Bombay,  and  that  the  Statute  only  applies  to  Bengal,  Bahar,  and  Orissa.  The  "  quit- 
rent,"  called  a  pension,  in  respect  of  which  the  trespasses  complained  of  were  com- 
mitted, is  not  a  "  revenue  "  within  the  meaning  of  the  21  Geo.  III.,  c.  70,  sec.  8.  Tlie 
argument  of  the  Appellants  in  treating  this  as  "  revenue  "  is  not  correct.  The  nature 
of  this  "  quit-rent  "  is  described  in  an  agreement  entered  into  between  the  Portuguese 
inhabitants  of  the  Island  of  Bombay  and  the  East  India  Company:  it  was  to  be  paid 
in  lieu  of  lands  which  were,  in  the  first  instance,  taken  possession  of  by  the  East 
India  Company,  on  coming  into  possession  of  the  Island  under  the  Charter  of  Charles 
the  Second.  It  is  clear,  therefore,  that  this  rent  comes  within  the  category  of  rent 
payable  hy  a  tenant  to  his  landlord,  a  perpetual  ground-rent  incapable  of  Iseing 
raised ;  and  not  of  land  "  revenue."  The  Regulation  XIX.  of  1827,  so  much  relied 
upon  by  the  Appellants,  as  excluding  the  Supreme  Court's  jurisdiction,  does  not 
apply  to  this  "  quit-rent,"  it  relates  only  to  "  land  revenue."  The  seventh  section  of 
that  Regulation,  clearly  establishes  this  position  :  it  enacts  "  that  the  Revenue  Judge 
shall  decide  all  suits  brought  by  him  by  contributors  to  the  land  revenue  at  the 
Presidency  against  the  Collector,  or  any  person  of  his  establishment,  on  account  of 
land  revenue."  It  is  clear  from  this,  that  the  Revenue  Judge  had  no  jurisdiction 
over  other  suits.  The  construction  put  by  the  Court  below  upon  the  Statute.  21 
Geo.  III.,  c.  70,  and  the  Regulation  XIX.  of  1827,  [273]  was,  that  even  if  they  applied 
so  as  to  take  away  the  jurisdiction  of  the  Supreme  Court,  still,  that  an  action  would 
lie  in  the  Supreme  Court  against  any  one  who  was  liable  to  its  jurisdiction  generally, 
for  any  outrage  committed  in  the  collection  of  the  revenue;  and  this  opinion  of  the 
Court  is  in  conformity  with  the  case  of  Doe  dem.  I'enreemony  Dns^ee  v.  Bis.tonauth 
Bonnerjee  (1  Bignell's  Calcutta  Reps.  1),  where  it  was  held  that  the  Supreme -Court 
of  Calcutta  was  not  precluded  by  the  Statute,  21  Geo.  III.,  c.  70,  from  exercising 
jurisdiction  in  a  revenue  case;  and  also  by  Sir  E.  H.  East,  in  the  case  of  Budden 
Sooiije  V.  O'Doyhy  (East's  Notes  of  Cases,  2  Morley's  Digest,  172),  and  by  this  Court, 
in  Cahler  v.  HaJhet  (3  Moore's  P.C.  Cases,  28). 

II.  The  defence  to  the  want  of  jurisdiction  of  the  Supreme  Court,  could  not  be 
put  in  issue  under  the  plea  of  "  Not  guilty.''  The  Defendants  ought  to  have  pleaded 
the  want  of  jurisdiction  specially.  The  Supreme  Court  at  Bombay,  being  the  Court 
of  highest  jurisdiction,  and  having  a  general  jurisdiction  within  the  town  of 
Bombay,  could  not  be  ousted  of  that  jurisdiction,  over  any  matter  of  complaint 
instituted  therein,  except  by  a  plea  to  tlie  jurisdiction,  showing  positively  and 
affirmatively, -what  Court,  other  than  the  Supreme  Court,  had  jurisdiction  over 
such  matter  of  complaint.  How  was  the  Court  to  arrive  at  the  fact,  that  the  ques- 
tion at  issue  was  a  matter  of  revenue,  unless  it  was  specially  pleaded?  The  practice 
of  the  Indian  Courts  has  been  to  plead,  specially,  in  cases  similar  to  this.  2  Smoult's 
Itules  and  Orders  of  the  Supreme  Court  at  Calcutta,  p.  G5.  Under  the  New  Rules 
of  the  Court  at  Bombay,  in  an  action  of  trespass,  no  defence,  which  confesses  and 
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avoids,  can  be  givLMi  in  evidence.  [274]  under  the  plea  of  "  Not  guilty."  All  matters 
of  confession  and  avoidance  may  be  pleaded  specially.  That  was  the  course  pursued 
in  C'alder  v.  Halket  (3  Moore's  P.C.  Cases,  28),  which  was  an  action  of  trespass  against 
a  Judge  of  the  Foujdarry  Court  in  the  Mofussil:  the  Defendant  justified  himself 
under  this  very  Act,  the  21st  Geo.  III.,  c.  70,  s.  24,  but  this  Court  held,  that  he  was 
not  justified  by  it.  So  in  Taafe  v.  Lord  Downes  (note,  3  Moore's  P.C.  Cases,  36), 
an  action  was  brought  for  trespass  and  false  imprisonment,  against  the  Chief 
Justice;  and,  although  tlie  Defendant  had  protection,  by  law,  being  a  judicial  officer, 
he  pleaded  specially,  first,  the  general  issue;  secondly,  not  guilty,  as  to  part ;  and  as 
to  the  residue,  justification,  that  the  acts  done  by  him,  were  done  in  the  exercise 
of  his  judicial  funclions.  Again,  in  Mostyii  v.  Fabrit/an  (1  Cowp.  172),  Lord  Mans- 
field said,  that  "  nothing  was  more  clear,  than  that  if  the  Court  has  not  a  general 
jurisdiction  of  the  subject-matter,  the  Defendant  must  plead  to  it."  The  cases  cited 
by  the  Appellants,  of  its  being  patent  upon  the  face  of  the  proceedings,  tiiat  the 
Court  had  no  jurisdiction,  do  not  apply.  How  is  the  Court  to  ascertain  whether  it 
is  a  class  of  cases  which  is  within  the  general  jurisdiction  of  the  Court,  or  within  the 
jjarticular  exception  to  that  jurisdiction,  until  the  Court  tries  the  question?  But 
the  Defendants,  by  pleading  "  Not  guilty,"  admitted  the  jurisdiction  of  the  Supreme 
Court,  and  waived  all  objection  thereto,  and  it  was  not  competent  to  take  the  objec- 
tion at  the  trial. 

Lord  Campbell  (Feb.  22,  1850),  after  stating  the  facts  of  the  case,  proceeded 
as  follows  : — Two  questions  arise  :  First,  whether  the  objec-[275]-tion  to  the  jurisdic- 
tion of  the  Court  could  be  taken,  under  the  plea  of  "  Not  guilty;"  and.  Secondly, 
whether  the  objection  be  well  founded. 

On  the  first  question,  we  have  had  some  difficulty,  and  my  own  opinion  has  varied 
during  the  argument.  It  appears  from  the  Books  of  Practice  cited,  that  it  has  been 
usual  to  plead  such  a  defence  in  the  Indian  Courts,  and,  certainly,  the  convenient 
course  would  be  to  put  it  upon  the  record.  The  issue  joined,  seems  simply  to  be, 
whether  the  alleged  trespasses  were  committed  by  the  Defendants,  and  it  is  urged, 
that  the  necessity  for  a  special  plea  is  rendered  more  urgent  by  the  "  New  Rules  " 
introduced  at  Bombay,  which  provide,  that  in  actions  of  trespass,  under  the  plea  of 
"  Not  guilty,"  no  defence  shall  be  given  in  evidence  which  confesses  and  avoids. 

However,  looking  at  the  Statutes  and  Charters  under  which  this  Court  is  con- 
stituted, and  to  the  cases  in  point,  which  have  been  decided  in  Westminster  Hall, 
we  have  come  to  the  conclusion,  that  the  Court,  under  the  plea  of  "  Not  guilty,"  was 
bound  to  admit  the  objection. 

By  an  Act  of  Parliament,  the  37th  t;eo.  III.,  c.  112,  s.  9,  His  Majesty  was  em- 
powered, by  Charter,  or  Letters  Patent,  under  the  Great  Seal,  to  erect  and  establish 
a  Court  of  Judicature  at  Bombay;  but  the  11th  section  of  that  Act  expressly  decided 
that  such  Court,  so  to  be  erected,  "  should  not  have  or  exercise  any  jurisdiction  in 
any  matter  concerning  the  revenue  under  the  management  of  the  Governor  and 
Council  respectively,  either  within  or  beyond  the  limits  of  the  town,  fort,  or  factory 
of  Bombay,  or  concerning  any  act  done  according  to  the  usage  and  practice  of  the 
country,  and  the  Regulations  of  the  Governor  and  Council." 

[276]  In  conformity  with  the  provisions  of  this  Act,  a  Court  of  Judicature,  styled, 
"  The  Court  of  the  Recorder  of  Bombay,"  was  established  by  Letters  Patent  under 
the  Great  .Seal  of  Great  Britain,  bearing  date  tlie  20th  day  of  February,  1708.  These 
Letters  Patent  contained  a  clause,  providing  that  "  the  said  Court  should  not  have, 
or  exercise,  any  jurisdiction,  in  any  matter  concerning  the  revenue,  under  the 
management  of  the  said  Governor  and  Council  respectively,  either  within  or  beyond 
the  limits  of  the  said  town  and  Island  of  Bombay,  or  the  forts  or  factories  subordinate 
thereto,  or  concerning  any  act  done  according  to  the  usage  and  practice  of  the 
country,  or  the  Regulations  of  the  Governor  and  Council." 

Subsequently,  in  the  year  1823,  an  Act  of  Parliament  was  passed,  the  4th  Geo. 
IV..  c.  71,  the  7th  section  of  which  provided,  "  that  it  should  be  lawful  for  His  late 
Majesty,  King  George  the  Fourth,  by  Charter,  or  Letters  Patent,  under  the  Great 
Seal  of  Great  Britain,  to  erect  and  establi.sh  a  Supreme  Court  of  Judicature  at 
Bombay,  aforesaid,  to  consist  of  such  and  the  like  number  of  persons,  to  be  named, 
from  time  to  time,  by  His  Majesty,  his  heirs,  and  successors,  with  full  jjower  to 
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exercise  such  civil,  criminal,  adnuralty,  and  ecclesiastical  jurisdiction,  both  as  to 
natives  and  British  subjects,  and  to  be  invested  with  such  powers  and  authorities, 
privileges  and  inniiunities,  for  the  better  administration  of  the  same,  and  subject 
to  the  same  limitations,  restrictions,  and  control,  within  the  said  town  and  Island 
of  Bombay,  and  the  limits  thereof,  and  the  territories  subordinate  thereto,  and 
within  the  territories  which  now  are,  or  hereafter  may  be,  subject  to,  or  dependent 
upon,  the  said  government  of  Bombay,  as  the  said  Supreme  [277]  Court  of  Judicature 
in  Bengal,  by  virtue  of  any  law  now  in  force  and  unrc])ealed,  doth  consist  of,  is 
invested  with,  or  subject  to,  within  the  said  Fort  ^Yilliam,  or  the  places  subject  to, 
or  dependent  on,  the  Government  thereof." 

And  by  the  9th  section  of  the  same  Act,  it  was  provided,  "  That  so  much  of  the 
said  Charter,  granted  by  His  said  late  Majesty,  King  George  the  Third,  for  erecting 
the  Court  of  the  Recorder  of  Bomljay,  as  relates  to  the  appointment  of  such  Recorder, 
and  the  erecting  of  such  Courts  of  Judicature  at  Bombay,  in  case  a  new  Charter 
shall  be  granted  by  His  Majesty,  his  heirs,  or  successors,  and  shall  ))e  openly 
published  at  Bombay,  from  and  immediately  after  such  publication  shall  cease  and 
determine,  and  be  absolutely  void,  to  all  intents  and  purposes  whatsoever,  and  all 
powers  and  authorities  granted  by  the  said  Act  of  the  37th  year  of  His  said  late 
Majesty,.  King  George  the  Third,  to  the  said  Court  of  the  Recorder  at  Bombay,  shall 
cease  and  determine,  and  be  no  longer  exercised  by  the  Supxeme  Court  of  Judicature 
to  be  erected  in  virtue  of  this  Act,  in  the  manner  and  to  the  extent  hereinbefore 
directed." 

The  Supreme  Court  of  Judicature  at  Fort  \Yilliam,  in  Bengal,  to  which  reference 
is  made  in  the  7th  section  of  the  last-recited  Act,  was  established  by  Letters  Patent, 
under  the  Great  Seal  of  Great  Britain,  bearing  date  the  26th  day  of  March,  1774  ; 
and  by  an  Act  of  Parliament  passed  in  the  year  1791,  the  31st  Geo.  III.,  c.  70,  s.  8, 
it  was  enacted,  "  That  the  said  Supreme  Court  shall  not  have,  or  exercise,  any 
jurisdiction,  in  any  manner  concerning  the  revenue,  or  concerning  any  act  or  acts 
ordered  or  done  in  the  collection  thereof,  according  to  the  usage  and  practice  of  the 
country,  or  the  Regulations  of  the  Governor-General  and  Coun-[278]-cil."  There- 
fore, that  clearly  now  regulates  the  existing  Court  of  Bomliay. 

The  Supreme  Court  of  Judicature  at  Bombay  was  established  by  Letters  Patent, 
under  the  Great  Seal  of  Great  Britain,  bearing  date  the  8tli  day  of  December,  1823  : 
and  the  Letters  Patent  contain  the  following  clause,  "  Nor  shall  the  said  Court  have 
or  exercise  any  jurisdiction  in  any  matter  concerning  the  revenue  under  the  manage- 
ment of  the  said  Governor  and  Council  of  Bombay  respectively,  either  within  or 
beyond  the  limits  of  the  said  town,  or  the  forts  and  factories  subordinate  thereto, 
or  concerning  any  act  done,  according  to  the  usage  of  the  country,  or  the  Regulations 
of  the  Governor  and  Council  of  Bombay  aforesaid." 

Therefore,  by  Statutes  and  Charters,  of  which  the  Judges  of  the  Supreme  Court 
of  Bombay  are  bound  to  take  judicial  notice,  they  are  forbidden  to  exercise  any 
jurisdiction  in  any  matters  concerning  the  revenue  under  the  management  of  the 
Governor  and  Council,  or  any  act  done  according  to  the  Regulations  of  the  Governor 
and  Council  respecting  the  collection  of  the  revenue  :  any  such  matter  arising  before 
them  was  declared  to  be  curarn  non  judice.  - 

We  are  not  prepared  to  say,  how  it  might  have  been  if,  when  the  Plaintiff's  case 
was  closed,  nothing  more  had  appeared,  than  that  the  Defendants  entered  his  house 
at  Bombay,  and  carried  away  his  lamp. 

Possibly,  under  the  plea  of  "  Not  guilty,"  the  Defendants  might  not  have  been 
at  liberty  to  adduce  evidence  which  went  in  confession  and  avoidance,  and  the  facts 
ousting  the  Court  of  its  jurisdiction  might  never  have  been  judicially  before  the 
Judge.  But  the  Plaintiff,  himself,  proved  the  controversy  respecting  his  liability 
for  the  arrears  of  the  quit-rent,  the  demand  made  upon  him  for  the  arrears,  and  the 
warrant  [279]  to  levy  them  by  distress  :  therefore,  supposing,  upon  these  facts,  the 
Court  had  no  jurisdiction  to  try  the  cause,  was  the  Court  to  try  it,  and  give  judg- 
ment for  the  Plaintiff,  because  the  Defendants  had  omitted  to  plead  specially? 

This  bears  no  resemblance  to  the  cases  where  there  is  a  [ilea  in  abatement  to  the 
jurisdiction  of  the  Court,  which  must  point  out  another  Court  before  which  the 
matter  is  cognizable.     If  the  defence  has  been   put  u|ion  the  record,  it   would  have 
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been  in  tiie  form  of  a  plea  in  liar  ;  and  if  well  founded,  it  would  have  been  sufficient, 
without  pointing  out  any  other  Court  in  which  the  suit  might  be  instituted. 

If  the  Court  is  forbidden,  by  law,  to  try  this  cause,  neither  the  "  New  Uules," 
nor  any  omission  of  the  Defendants,  would  give  the  Court  jurisdiction  over  it. 
The  facts  ousting  the  jurisdiction  having  been  brought  judicially  to  the  notice  of 
the  Judge,  and  with  perfect  regularity,  he  usurps  a  jurisdiction  which  does  not 
belong  to  him,  if  he  jiroceeds  and  gives  judgment  for  the  Plaintiff.  Therefore,  these 
facts  coming  out,  for  the  first  time,  on  the  trial  of  an  issue,  although  they  may 
seem  irrelevant  to  that  issue,  he  must  have  power,  by  directing  a  nonsuit,  or  by 
some  other  means,  to  stop  the  trial;  and,  accordingly,  in  some  Statutes,  which  take 
away  the  jurisdiction  of  Courts  in  jiarticular  cases,  there  is  a  power  expressly  given 
to  nonsuit,  and  if  tlie  jurisdiction  is  clearly  taken  away  by  the  facts  proved,  a  similar 
power  may  be  here  implied. 

The  cases  cited  to  us,  of  Judges  refusing  to  i)roceed  in  the  trial  of  ludicrous 
wagers,  do  not  appear  to  be  in  point,  for  they  are  not  founded  on  any  rule  of  law, 
but  upon  discretion,  which  has  been  differently  exercised  by  different  Judges. 

However,  the  case  of  Parker  v.  Elding  (1  East.  352)  [280]  appears  to  us  a  strong 
authority  in  favour  of  the  Defendants.  That  was  an  action  of  assumpsit  for  work 
and  labour,  with  a  plea  of  non-assumpsit  only.  The  Plaintiff  proved  the  existence 
of  his  demand,  to  the  amount  of  £1  18s.,  and  no  more.  Ihe  debt  arose  in  the  Isle 
of  Ely,  for  wliich,  by  a  public  Act  of  Parliament,  a  Court  of  Requests  w^as  established, 
with  a  clause,  "  that  no  action  for  any  debt,  not  amounting  to  40s.,  and  recoverable 
liy  that  Act,  in  the  said  Court  of  Requests,  shall  be  brought  against  any  person  resid- 
ing or  inhabiting  within  the  jurisdiction  thereof,  in  any  of  the  King's  Courts,  at 
Westminster."  The  Defendant  resided  in  the  Isle  of  Ely,  where  the  debt  was  con- 
tracted. The  objection  of  want  of  jurisdiction  being  made  by  the  Defendant,  the 
Plaintiff  answered  that  it  could  not  be  taken  under  the  plea  of  non-assumpsit,  and 
that  upon  the  issue  joined,  he  was  clearly  entitled  to  a  verdict.  But  Grose,  Justice, 
who  tried  the  cause,  directed  a  verdict  to  be  entered  for  the  Defendant,  giving  leave 
to  the  Plaintiff  to  move  to  enter  a  verdict  for  the  £1  18s.  Such  a  motion  being 
made,  Lord  Kenyon  said,  "  here  is  a  general  law,  of  which  we  are  bound  to  take 
notice,  which  says,  that  no  action  shall  be  brought  against  any  person  residing 
within  the  jurisdiction,  for  any  debt  not  amounting  to  40s.,  and  recoverable  by 
virtue  of  that  Act.  The  demand,  in  question,  is  of  that  sort.  How  then  can  we 
say,  that  the  Plaintiff'  shall  recover  it  against  the  positive  direction  of  the  Act? 
This  being  directed  to  be  taken  as  a  general  Act,  is  jiart  of  the  general  Law  of  the 
land."     The  other  Judges  concurred,  and  a  rule  to  show  cause  was  refused. 

In  another  case,  of  Taylor  v.  Blair  (3  Term  Rep.  452),  where,  by  a  similar  Court 
of  Requests'  Act,  a  power  was  expressly  given,  on  an  action  being  brought  [281]  in 
the  Superior  Courts,  "  to  plead  the  Act  in  bar,''  and  there  having,  under  the  plea 
of  non-assumpsit,  been  a  verdict  for  less  than  40s.,  Lord  Kenyon,  in  refusing  leave, 
after  verdict,  to  enter  a  suggestion,  observed,  "  the  Defendant  might  have  pleaded 
the  Statute,  or,  perhaps,  if  the  objection  had  been  made  at  the  trial,  the  Plaintiff 
would  have  been  nonsuited." 

Less  reliance  is  to  be  placed  upon  the  case  of  Hilhard  v.  Webster  (6  Man.  and 
Gr.  983),  as  there,  the  Statute  specifically  pointed  out  the  duty  of  the  Judge  on  the 
want  of  jurisdiction  appearing  Ijefore  him.  An  Act  for  regulating  the  proceedings 
of  a  local  Court,  enacted,  "'  that  in  case  any  personal  action,  for  the  recovery  of 
any  debt,  shall  be  commenced  out  of  the  jurisdiction,  and  it  .shall  appear  to  the 
Judge  of  the  Court  where  such  action  shall  be  tried,  that  the  debt  to  be  recovered 
in  such  action  does  not  amount  to  40s.,  and  the  Defendant  shall  prove  that,  at  the 
time  of  commencing  such  action,  he  was  resident  within  the  jurisdiction,  then,  unless 
the  Judge  shall  certify  that  there  was  reasonable  ground  for  bringing  the  action 
for  more  than  40s.,  such  Plaintiff  shall  not  recover,  but  be  non-suited  in  such  action." 
Assumpsit  being  brought  in  a  superior  Court,  and  non-assumpsit  only 
pleaded,  it  appearing  that  the  debt  to  be  recovered  was  under  40s., 
and  that  the  Defendant  was  resident  within  the  jurisdiction  of  the  local  Court,  a 
non-suit  was  entered,  which  the  Court  of  Common  Pleas  refused  to  disturb.  The 
Plaintiff's  Counsel  then  strenuously  contended  that,  under  the  "  New  Rules,"  a 
special  plea  was  necessary,  to  let  in  the  defence  ;  but  Maule,  Justice,  said,  that  upon 
such  a  matter  the  new  rules  made  no  difference. 

691 


VI  MOORE,  282  Si'OONER  V.  JUDDOW  [l848r  1850J 

[282]  We  are,  therefore,  of  op'piou,  that  if  the  Supreme  Court  of  Bombay  had 
not  jurisdiction  over  this  cause  of  action,  the  Judge  ought  either  to  have  directed 
a  nonsuit,  or  a  verdict  to  be  entered  for  the  Defendants. 

Upon  the  second  question  we  have  not  been  able  to  entertain  any  doubt.  Whether 
the  Plaintiii'  might  liave  redres.s  before  any  other  tribunal,  can  only  be  material  in 
a  doubtful  construction  of  the  Statutes  and  Charters  establishing  the  Court  in 
which  the  action  was  brought.  If,  by  these  Statutes  and  Charters,  its  jurisdiction 
in  this  action  is  clearly  taken  away,  our  decision  could  not  be  intiueneed  by  the 
consideration,  that  the  Plaintiff  is  left  without  remedy. 

We  are  of  ojiinion,  that  the  "  cjuit-rent  "  being  part  of  the  revenue  of  the  East 
India  Company,  the  cause  of  action  is  a  matter  concerning  the  revenue  under  the 
management  of  the  Governor  and  Council  of  Bombay,  and  concerning  an  act  done 
according  to  the  Regulations  of  the  Governor  and  Council  of  Bombay.  The  "  quit- 
rent  "  goes  into  the  treasury  of  the  East  India  Company,  and  the  Defendants  bona  fide 
professed  to  act  under  Regulation  XIX.  of  the  Regulations  made  by  the  Governor  and 
Council  of  Bombay,  giving  power  to  the  Collector  to  distrain  for  all  arrears  of  rent 
due  to  the  Company.  For  this  purpose  no  distinction  can  be  taken  between  this 
"  quit>reut  "  and  the  rent  due  from  the  Rajah  or  Zemindar,  in  respect  of  the  land 
which  they  occupy  and  cultivate. 

The  point,  therefore,  is,  whether  the  exception  of  jurisdiction  only  arises  where 
the  Defendants  have  acted  strictly  according  to  the  usage  and  practice  of  the  country, 
and  the  Regulations  of  the  Governor  and  Council.  But  upon  this  supposition  the 
proviso  is  [283]  wholly  nugatory;  for  if  the  Supreme  Court  is  to  inquire  whether 
the  Defendants  in  this  matter  concerning  the  public  revenue  were  right  in  the 
demand  made,  and  to  decide  in  their  favour  only  if  they  acted  in  entire  conformity 
to  the  Regulations  of  the  Governor  and  Council  of  Bombay,  they  would  equally  be 
entitled  to  succeed,  if  the  Statutes  and  the  Charters  contained  no  exception  or  pro- 
viso for  their  protection.  Our  books  actually  swarm  with  decisions  putting  a 
contrary  construction  upon  such  enactments,  and  there  can  be  no  rule  more  firmly 
established,  than  that  if  parties  hund  fide  and  not  absurdly  believe  that  they  are 
acting  in  pursuance  of  Statutes,  and  according  to  law,  they  are  entitled  to  the 
special  protection  which  the  Legislature  intended  for  them,  although  they  have  done 
an  illegal  act.  In  this  case  it  may  well  be  that  the  warrant  against  the  goods  of 
Tookaydass  did  not  authorize  the  taking  the  goods  of  Hurgovundass,  or  even  that 
Hurgovundass  might  not  be  liable  for  the  arrears  of  "  quit-rent ''  which  accrued 
before  he  became  owner  of  the  house.  Still  the  Collector  was  evidently  of  opinion, 
that  a  distress  might  be  made  for  the  whole  of  the  arrears  due,  and  that  it  was 
sufficient  to  introduce  into  the  warrant  the  name  of  Tookaydass,  in  whose  name  the 
house  continued  to  be  registered.  The  other  Defendant  never  could  have  doubted 
the  sufficiency  of  the  warrant.  If  Indian  revenue-officers  have  fallen  into  a  mistake, 
or  without  bad  faith  have  been  guilty  of  an  excess  in  executing  the  duties  of  their 
office,  the  object  of  the  Legislature  has  been,  that  they  should  not  be  liable  to  be  sued 
in  a  civil  action  before  the  Supreme  Courts.  Liability  to  be  prosecuted  criminally, 
stands  upon  a  totally  different  foundation. 

[284]  We  must  view  the  question  of  the  jurisdiction  of  the  Supreme  Courts 
of  India  in  cases  of  revenue,  upon  the  supposition  that  there  are  peculiar  Courts 
in  which  these  questions  are  to  be  discussed  and  decided.  In  England,  if  such  an 
action  were  brought  in  any  other  Court  than  the  Court  of  Exchequer,  it  would  be  a 
mere  matter  of  course  to  remove  it  into  that  Court,  and  to  prevent  any  other 
Court  taking  cognizance  of  it.  Thus  in  the  7th  year  of  James  the  First,  process 
issued  out  of  the  Exchequer  to  levy  an  amercement  of  £10;  the  bailiff  levied  the 
amercement.  J.  S.,  the  person  on  whom  it  was  levied,  brought  trespass,  and  it  was 
said  by  the  Barons,  and  ordered,  that  if  J.  S.  will  bring  an  action  for  distraining 
of  this  amercement,  be  it  lawfully  imposed  or  not,  yet  J.  S.  shall  be  restrained  to 
sue  in  any  other  Court  but  in  this,  and  here  he  shall  sue  in  the  office  of  Pleas,  for 
the  bailiff'  levied  it  as  an  officer  of  this  Court.  Lane's  E.vchequer  Reps.  55.  The 
same  doctrine  is  to  be  found  in  Cairf/iorne  v.  CampltcU  (1  Anst.  205),  and  I  can 
testify,  that  I  myself,  while  I  had  the  honour  of  being  Attorney-General  t-o  the 
Crown,  in  several  instances  stopped  actions  connnenced  in  the  Courts  of  King's 
Bench  and  Common  Pleas  by  an  application  to  the  Court  of  Exchequer,  upon  an 
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allegation,  tluit  tlie  King's  revenue  came  in  question  in  tlie  subject  to  he  discussed  ; 
without  attempting  to  slunv  that  the  |iai-ties  impleaded  had  acted  lawful,  and  had 
a  good  defence. 

We  are,  therefore,  bound  to  differ  from  tlie  Judge  below,  who  says,  "'  that  the 
jurisdiction  of  his  Court  has  not  been  taken  away,  when  the  act  complained  of  is 
not  warranted  by  the  country,  or  by  the  Company's  Regulations."  If  it  concerned 
the  revenue,  or  was  a  matter  concerning  an  act  bona  fide  believed  to  be  [285]  done 
according  to  the  Regulations  of  the  (Jovernor  and  Council  of  Bombay,  his  juris- 
diction was  gone,  although  priiiut  facie,  it  appeared  to  be  a  trespass  over  whicli  his 
jurisdiction  might  be  properly  exercised. 

We  hope  that  if  the  Plaintiff  was  injured,  he  might  have  liad  redress  by  a 
different  proceeding;  but  at  any  rate,  we  are  of  opinion,  that  he  was  not  entitled 
to  redress  l)y  suing  in  the  Supreme  Court  at  Bombay,  and  we  shall  humbly  advise 
Her  Majesty  tliat  the  judgment  appealed  against  should  be  reversed. 

The  effect  of  their  Lordsliips'  decision  will  l)e,  to  mal^e  tlie  rule  ntin,  of  the 
Nth  of  .lune,  1847,  absolute. 

[Mews'  Dig.  tit.  COURT,  D.  Inferiou  Court,^,  1.  General  I'rincipJe ;  tit.  PRACTICE, 
A.,  I.  Notice  of  Action,  b.  To  whom,  given,  2.  Acts  done  in  pursuance  of  Statute 
XXV.,  Pleading,  c.  Defence.  S.C.  4  Moo.  Ind.  App.  353.  On  point  (i.)  as 
to  acting  in  pursuance  of  statute  (6  Moo.  P.C.  283),  distinguished  in  Sinclair 
V.  Broughtoti,  1882,  L.R.  9  Ind.  App.  at  p.  172;  and  see  Calder  v.  Ilalket, 
183!)-40',  3  Moo.  P.C.  28  ;  2  Moo.  Ind.  App.  293  ;  (ii.)  as  to  special  leave  to  appeal 
in  civil  cases,  see  note  to  Fetemeger  v.  Obermuller,  1837,  2  Moo.  P.C.  at  p. 
125;  and  cf.  Castrique  v.  Biifti(/ieg,  1853-55,  10  Moo.  P.C.  94;  In  re  Sihnarain 
Ghose,  1853,  8  Moo.  P.C.  276;  Sihnarain  Ghose  v.  UnUodhar  Do-s.'i,  1854,  0 
Moo.  P.C.  354;  Kerakoose  v.  Brooks,  1860,  14  Moo.  P.C.  152;  Brown  v.  Mac- 
laughktn,  1870,'  7  Moo.  P.C.  (N.S.)  306  ;  Baboo  Lekraj  Bog  v.  Kanhya  Singli.  1874, 
L.R.  1  Ind.  App.  317  ;  Baimrsi  Parshad  v.  Kashi  Krishna  Xarain  (1900),  L.R.  28 
lud.  App.  11  ;  (iii.)  as  to  e.xclusion  of  revenue  cases  from  original  jurisdiction 
of  Indian  High  Courts,  see  Ilbert,  Grrvernment  of  India,  pp.  213,  249.  The 
High  Court  of  Bombay  is  now  constituted  by  letters  patent  of  Dec.  28,  1865 
(Stat.  R.  and  0.  Rev.  iv.,  p.  108),  made  under  the  Indian  Hii;li  Courts  Act, 
1861  (24  and  25  Vict.  c.  104.] 


[286]         ON   APPEAL  FROM  THE  SUPREME   COURT  OF  CEYLON. 

PHILIP  ANSTRUTHER,  PHILIP  WATSON  BRAYBROOKE,  SAMUEL  BRAY- 
BROOKE,  and  THOMAS  IMAAK,— Appellants ;  SEPTIMUS  ARABIN,— 
Respondent*  [Feb.  19  and  21,  1848]. 

The  Appellants  brought  an  action  of  ejectiuent  in  the  island  of  Ceylon,  for 
lands  then  in  the  possession  of  the  Respondent,  and  for  mesne  profits.  The 
Respondent  had  filed  a  Bill  in  the  Court  of  Chancery,  in  England,  to  estaljlisli 
a  contract  of  sale  of  the  same  lands.  From  the  insufficiency  of  the  pleadings 
in  the  action,  at  Ceylon,  tlie  real  question  between  the  parties,  namely, 
■whether  an  absolute  contract  had  been  executed  according  to  the  law  of 
Ceylon,  was  not  put  in  issue,  or  brought  before  that  Court.  This  omission 
arose  principally,  if  not  entirely,  from  the  conduct  of  the  Respondent. 
A  decree  was  made  by  the  District  Court  of  Kaiidy  in  favour  of  the  Appel- 
lants;  but  upon  an  application  to  the  Supreme  Court,  by  the  Respondent, 
stating  the  omission  of  tlie  facts  necessary  to  enable  the  Court  to  have 
decided  the  question  at  issue,  and  for  leave  to  amend  the  pleadings,  the 
Court  set  aside  the  Decree  of  the  District  Court,  granted  a  new  trial,  with 

*  Pre.sent :    Lord   Langdale,   Lord   Campbell,   the   Right   Hon.   Dr.   Lusliington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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leave  to  amend  the  pleadi.igs,  and  to  enter  into  fuitlier  evidence.  Upon 
appeal  from  this  order,  the  Judicial  Committee  considered  that  the  conduct 
of  the  Respondent  had  Ijeen  such,  that  a  new  trial  ought  not  to  have  been 
granted,  and  that  the  same  point  ought  not  to  be  litigated  in  England  and 
Ceylon  ;  and  considering  also  the  difficulty  of  the  parties  obtaining  effectual 
relief  in  England,  put  the  Respondent  upon  terms  of  consenting  to  the 
dismissal  of  his  Bill  in  England,  with  costs,  and  to  pay  the  costs  incurred 
in  the  Court  below,  when  they  would  sustain  the  order  apj)ealed  from  ;  or, 
in  the  alternative,  that  their  Lordships  would  reverse  the  Order,  granting 
the  new  trial,  and  put  the  Appellants  in  possession  of  the  lands,  leaving 
the  Supreme  Court  in  Ceylon,  to  ascertain  the  amount  of  the  mesne  profits. 

This  was  an  appeal,  lirought  by  special  leave,  from  an  order  of  the  Supreme 
Court  of  the  Island  of  Ceylon,  [287]  bearing  date  the  8th  of  October,  1846,  in  an 
action  of  ejectment  brought  by  the  Appellants,  as  the  administrators  of  the  estate 
of  the  late  Riglit  Honorable  .James  Ale.\ander  Stewart  Mackenzie,  against  the 
Respondent,  to  recover  several  tracts  of  land  in  the  Island  of  Ceylon,  called  the 
"  Horogalle  estate,"  of  which  the  Respondent  had  been  let  into  possession  by  the 
Honorable  James  Alexander  Stewart  Mackenzie ;  together  with  damages,  in  the 
nature  of  mesne  profits.  By  this  Order,  a  final  judgment,  given  in  favour  of  the 
Appellants,  by  the  district  Court  of  Kandy,  was  set  aside,  and  the  cause  remanded 
to  the  District  Court  for  a  further  hearing,  upon  further  evidence  on  both  sides, 
with  liberty  to  each  party  to  amend  their  pleadings. 

The  facts  and  circumstances  of  the  case,  and  the  nature  of  the  proceedings,  are 
fully  set  forth  in  the  Judgment. 

The  appeal  was  argued  by  Mr.  M.  D.  Hill,  Q.C.,  Mr.  Bethell,  Q.C.,  and  Mr. 
M'Christie,  for  the  Appellants  ;  and  Sir  F.  Thesiger,  Q.C.,  Sir  Fitzroy  Kelly,  Q.C., 
Mr.  E.  J.  Lloyd,  aiid  Mr.  Wilde,  for  the  Respondent. 

In  the  course  of  the  argument,  the  following  authorities  were  referred  to: 
Frantm  v.  Siiuill  (2  Lord  Ray.  1418),  Combe's  case  (5  Co.  Rep.  75). 

[288]  Lord  Langdale  (Feb.  29,  1849).— The  Appellants,  who  were  Plaintiffs 
in  the  action  (in  which  the  Judgment,  now  appealed  from,  was  given),  state 
themselves  to  be  administrators  of  the  estate  of  the  late  Mr.  James  Alexander 
Stewart  Mackenzie  ;  and  their  libel,  which  was  filed  on  the  15th  of  April,  1816, 
alleged  that  Her  Majesty  had  granted  certain  tracts  of  land  in  Ceylon  to  Mr. 
Mackenzie,  being  grants  by  the  Crown,  of  the  land  in  question,  who  entered  into 
possession  thereof  ;  and  that  he  being  so  possessed  thereof,  Frederick  Loch,  acting 
HS  the  agent  of  the  Defendant,  Mr.  Arabin,  on  the  3rd  day  of  April,  1843,  forcibly 
entered  into  possession  of  the  prenii.ses,  ejected  Aral)in  therefrom,  and  refused  to 
deliver  them  back,  to  the  damage  of  the  Plaintiff,  of  £10,000.  Whereupon  the 
suit  was  brought,  and  the  Plaintiff's  prayed  a  declaration,  that  the  lands  belonged 
to  the  estate  of  Mr.  Mackenzie  ;  that  the  Defendant  might  be  ejected  therefrom  ;  that 
the  Plaintiffs  might  lie  ]iut  in  possession  thereof  ;  and  that  the  Defendant  might 
be  adjudged  to  pay  the  Plaintiff  the  sum  of  £10,000,  and  the  costs  of  suit. 

To  this  libel  the  Defendant  put  in  an  answer,  and  thereby,  after  denying  the 
title  of  the  Plaintiff's,  and  of  Mr.  Mackenzie,  and  also  that  Loch  had  ejected  Mrs. 
Mackenzie,  alleged  that  Loch  had  purchased  the  premises  from  one  James  Steuart, 
who  was  in  possession  tiiereof,  for  £8000,  of  which  the  sum  of  £2000  was  to  be 
deposited  in  the  Bank  of  Ceylon,  in  the  joint  names  of  James  Steuart,  and  two  of 
the  Plaintiffs,  and  the  residue  of  the  £8000  was  to  be  paid  on  a  good  title  being 
shown,  and  a  proper  conveyance  being  made.  The  answer  further  states,  that  the 
£2000  was  deposited  as  agreed  upon,  and  that  James  Steuart,  in  part  performance 
of  the  agreement,  delivered  pos-[289]-session  of  the  premises  to  Loch,  as  agent  of 
the  Defendant,  who  had  ever  since  continued  in  the  possession  and  occupation 
thereof,  and  expended  money  on  the  faith  of  the  agreement. 

Kcplicatinn  lo  the  answer  was  filed  on  the  7lli  of  May,  and  issue  was  joined  on 
the  11th. 

On  the  18th  of  May,  the  Defendant,  liy  his  agent,  Mr.  Loch,  and  on  his 
affidavit,  that  Mrs.   Mackenzie  (residing   in   England),   Mr.   James  Steuart  (on  his 
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voyapo  to  Eiiij;l;iii(l),  und  .Jaiiics  Kliiliinsldni'  Diilrymplc  (residiiij^'  in  S(_-otIiiiid),  were 
material  and  necessary  witnesses  for  tiie  Defendant  ;  and  that  the  Phiintiff,  I'liilip 
Anstruther,  was,  as  Mr.  Loeh  believed,  actiiiainted  with  facts  respecting  wliicli 
Mr.  Loch  believed  it  would  be  fur  the  interest  of  the  Defendant,  and  conducive  to 
tiie  interest  of  jusitice,  that  he  should  Ije  examined  ; — the  Defendant  obtained  a  rule 
for  the  Plaintiffs  to  siiow  cause  why  a  Connaission,  on  the  part  of  the  Defendant, 
should  not  issue  for  the  examination  of  witnesses  in  En<i'land  and  Scotland,  and 
for  the  examination  of  the  Plaintiff,  Mr.  Anstruther.  And  that  the  trial  of  the 
cause  mifj;ht  be  stayed,  until  the  return  of  tlie  Commission. 

In  another  affidavit  made  by  Mr.  Loch,  in  support  of  the  rule  for  a  Conmiisisou, 
he  distinctly  stated,  that  the  application  was  not  made  for  the  purpo.se  of  delay. 

On  the  iCth  of  May,  an  affidavit,  in  op])osition  to  the  rule,  was  made  l)v  Mr. 
M'Christie.  and,  therel)y,  the  nature  of  the  contest  between  the  ])arties,  which 
did  not  appear  in  the  pleadings,  was  shown  :  it  was  .stated  that  James  Steuart, 
was  one  of  the  agents  of  Mr.  Mackenzie  in  Ceylon,  and  that,  on  the  .'Jrd  of  April, 
1843,  he  contracted  with  Mr.  Loch,  as  the  agent  of  Arabin,  that  the  estates  in 
question  should  be  sold  to  [290]  Arabin,  if  Mr.  Mackenzie,  upon  being  informed  of 
the  terms  of  the  proposed  sale,  should  agree  thereto,  and  transmit  to  Steuart  a 
power  of  attorney,  authorizing  hiiu  to  sell  and  convey  the  property  to  Arabin  ; 
that,  in  the  interim.  Loch  was  to  lie  let  into  possession,  but  his  continuing  in 
possession  was  to  depend  on  the  approval  or  disapproval  of  the  proposed  sale  by 
Mr.  Mackenzie.  Thai  Mr.  Mackenzie,  on  being  informed  of  the  proposed  sale, 
disapproved  thereof,  and.  by  James  Steuart,  his  agent,  required  Loch  to  deliver 
back  the  possession,  which  he  refused  to  do,  and  Araliin  caused  a  Bill  to  be  filed  in 
the  Court  of  Chancery,  in  England,  against  Mrs.  Mackenzie,  widow  of  Mr.  Mackenzie, 
who  was  then  dead,  stating,  that  in  March,  184.'3,  Mr.  Mackenzie  claimed  to  be 
entitled  to  the  estate,  as  absolute  owner  thereof,  and,  by  his  agents,  cultivated  the 
same,  and  gave  to  James  Steuart  full  power  to  .sell  the  same.  Tliat  Loch,  as  agent 
of  the  Respondent,  agreed  with  James  Steuart,  as  agent  of  Mr.  Mackenzie,  to 
purchase  the  same  for  £8000,  which  Mrs.  Mackenzie,  since  his  death,  had  become 
entitled  to  receive,  but  that  she  refused  to  perform  the  agreement,  required  the 
Respondent  to  give  up  possession,  and,  on  his  refusing  to  do  so,  threatened  to 
compel  him,  by  legal  proceedings  in  the  Inland  of  Ceylon,  and  praying  for  a  specific 
performance  of  the  agreement,  and  for  an  injunction  to  restrain  all  proceedings 
in  the  Island,  to  recover  possession  of  the  estate,  or  for  recovering  mesne  profits. 

Mr.  Mackenzie  answered  the  Bill.  No  injunction  was  ever  obtained,  and,  in 
May,  1845,  the  Appellants  brought  their  action  in  the  District  Court  of  Kandy, 
against  Loch  and  Browning,  who  were  in  possession  as  agents  of  the  Respondent, 
to  turn  them  out  of  pos-[291]-session,  and  they,  by  their  answer,  stated,  that  James 
Steuart,  as  the  agent  of  the  Plaintift's,  i.e.  of  the  representatives  of  Mr.  Mackenzie, 
had  delivered  the  possession  to  Loch,  as  the  agent  of  Arabin,  who  claimed  to  be 
the  owner  by  virtue  of  an  alleged  sale  thereof  to  his  agent  Loch,  and  Browning 
and  Loch  objected  to  the  prosecution  of  the  suit  against  them  as  agents. 

The  Plaintiffs  then  expressed  their  willingness  to  allow  Arabin  to  come  in  and 
join  in  the  defence,  and  after  some  discussion,  and  a  proposal  to  bring  a  fresh 
action  against  Arabin,  the  Chief  Justice  declared,  that  unless  Look  would  satisfy 
the  Court  that  he  had  power  to  appear  and  defend  the  action  for  Arabin,  and 
would  undertake  to  appear  and  put  in  an  answer  in  eight  days,  the  proceedings  in 
the  action  against  Loch  and  Browning  must  go  on  ;  and  thereupon,  on  the  7th  of 
April,  1846,  by  consent  of  both  parties,  it  was  adjudged  that  the  suit  should  lie 
in  abeyance,  until  the  Plaintiffs  should  have  commenced,  prosecuted,  and  brought 
to  a  determination,  an  action  against  Arabin,  for  the  subject-matter  of  the  present 
suit.  And  upon  the  determination  of  the  new  suit,  the  Plaintiffs  should  be  at 
liberty  to  proceed  or  not  as  they  might  be  advi.sed  with  the  then  present  suit  ; 
Loch  undertaking,  by  himself  and  his  counsel,  to  appear  and  answer  in  the  new 
suit  for  Arabin,  and,  as  his  agent,  with  power  to  defend  the  same.  The  Defendant, 
in  the  new  suit,  to  answer  in  eight  days  (unless  further  time  were  obtained  u])on 
cause  shown)  after  service  of  the  summons  upon  Loch. 

On  the  9th  of  April,  only  two  days  after  the  date  of  this  Order,  the  Plaintiffs' 
Proctor  informed  Loch  that  James  Steuart  was,  on  the   15th,  about  to  [292]  quit 
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Colombo  for  Eiiglaud,  and  statirg  that  if  Locli  desired  to  examine  him  touching 
tlie  matters  in  question,  the  Plaintiffs  would  not  oljject  to  his  examination  de  bene 
rsse,  but  that,  if  the  Defendant  desired  to  examine  him  after  he  left  the  Island,  the 
I'laiiitiifs  would  absolutely  object  to  any  delay  on  the  ground  of  his  absence.  This 
offer  was  not  accepted  :  it  was  stated  that  the  next  three  days  were  public  holidays ; 
and  that,  as  the  order  given  to  Arabin,  eight  days,  to  file  his  answer  after  service 
on  Loch  of  the  libel  in  the  new  suit,  and  as  the  defence  (if  any)  which  Loch  might 
be  advised  to  offer,  had  not  been  definitively  determined  on,  it  was  not  thought 
advisable  to  examine  Steuart  till  after  issue  joined,  even  if  there  were  time  for  so 
doing  before  the  loth.  Mr.  M'Christie  then  set  forth  an  affidavit  made  by  James 
Steuart  before  his  departure  from  Colombo  for  England,  in  which  it  was  stated, 
that  the  contract  entered  into  by  Steuart  with  Loch  was  purely  conditional;  and 
that  the  completion  thereof  was  to  depend  on  Mr.  Mackenzie  sending  to  Steuart  the 
requisite  power  to  make  a  transfer  of  the  land,  and  that  if  he  refused  to  send  such 
power,  the  arrangement  between  Steuart  and  Loch  should  be  void.  That  the  con- 
ditional agreement  was  never  confirmed,  and  that  Steuart  informed  Loch  of  the 
refusals  made  Ijy  Mr.  Mackenzie,  and,  after  his  death,  by  Mrs.  Mackenzie,  to  con- 
firm the  same.  These  matters  were  set  forth  in  great  detail  and  with  letters, 
■which,  if  true  (which  we  see  no  reason  to  doubt),  show  a  manifest  intention  on  the 
part  of  the  Defendant  to  struggle  for  delay. 

It  was  upon  these  affidavits  of  Mr.  Loch  and  Mr.  M'Christie,  that  the  acting 
district  Judge  of  Kandy  ordered  that  the  Defendant's  motion  for  a  Commission  to 
[293]  examine  witnesses  in  England  should  be  refu.sed,  and  made  another  order  on 
the  motion  of  the  Plaintiffs,  that  the  trial  of  the  cause  should  be  fixed  for  Monday, 
the  22nd  of  June. 

The  Defendants  appealed  from  these  Orders  to  the  Supreme  Court  of  the  Island 
of  Ceylon. 

On  the  hearing  of  the  appeal,  it  was  plain,  and  so  observed  by  the  Court,  that 
the  pleadings  did  not  sufficiently  disclose  the  facts  of  the  case ;  both  sides  appeared 
to  have  endeavoured  to  state  as  little  as  they  possibly  could  of  the  real  facts, 
whilst  the  Court  was  even  left  to  be  informed  by  the  affidavit  of  Mr.  M'Christie, 
and  the  statements  at  the  bar,  that  the  Defendant  was  let  into-  possession  pending 
a  negociation  for  purchase  from  Mr.  Mackenzie.  The  affidavits  of  Mr.  Loch  were 
considered  to  be  insufficient,  and,  on  the  13th  of  June,  1846,  it  was  ordered,  that 
the  order  of  the  district  Court  of  Kandy  of  the  26th  of  May,  rejecting  the  Defen- 
dant's application  for  a  Commission  to  examine  witnesses,  should  be  affirmed, 
except  as  to  costs  ;  but  the  pleadings  were  remanded  back  to  tlie  District  Court  with 
liberty  to  the  parties  to  amend  their  pleadings,  within  such  time,  and  on  such 
terms,  as  the  District  Court  might,  on  motion,  appoint,  and  to  examine  witnesses 
in  the  Island  ;  and  the  Defendant  might  renew  ins  motion,  or  make  such  further 
application  for  a  Commission  as  he  might  thereon  be  advised  to  be  necessary  for  his 
defence,  and  he  might  be  entitled  to,  on  further  affidavits,  stating,  generally,  the 
points  to  which  the  witnesses  were  to  testify,  or  the  first  Plaintiff  was  to  be 
examined,  so  tliat  the  Court  might  be  enabled  to  judge  from  the  pleadings  and 
such  affidavits  whether  the  witnesses  were,  or  were  not,  material,  and  whether  the 
examination  of  the  first  Plaintiff  would  conduce  to  the  purposes  of  justice.  The 
order  fixing  tlie  trial  for  [294]  the  22nd  instant  was  set  aside,  and  both  parties  were 
adjudged  to  pay  tiieir  own  costs. 

Both  parties  were  now  informed  of  the  opinion  of  the  Supreme  Court,  that  the 
pleadings  did  not  sufficiently  disclose  the  facts  of  the  case,  and  that  the  pleadings 
and  affidavits  did  not  enable  the  Court  to  judge  whether  the  witnesses  which  the 
Defendant  proposed  to  examine,  were,  or  were  not,  material  ;  and  the  opportunity 
to  amend,  and  also  to  apply  for  time,  was  given. 

If  the  Plaintiffs  had  thought  proper  to  amend,  they  might,  perhaps,  have 
saved  themselves  some  time  and  trouble,  but  they  were  under  no  obligation  to  do  so, 
and,  with  a  view  to  urge  the  Defendant  forward,  they  set  down  the  cause  again 
for  hearing,  and,  on  the  6th  of  July,  obtained  a  rule  7m.si  for  fixing  the  hearing 
(which  in  the  ordinary  course  would  have  stood  for  the  4th  of  November)  for  the 
:)lst  of  July.  The  rule  was  argued  on  the  10th  of  July.  It  was  alleged  on  the  part 
of  the  Defendant,  wlio,  however,  filed  no  affidavit  on  tlie  occasion,  that  there  would 
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not  be  sufficient  tiiuo  fur  the  imrties  to  aineii<l  their  pleading,  if  so  disposed,  or 
for  the  Defendant  to  repeat  his  motion  for  a  Commission  to  examine  witnesses  in 
Enghuid.  The  Court  considered  that  there  had  been  ample  time  to  amend  the 
pleadings,  if  the  Defendant  considered  it  necessary,  and  had  ample  time  to  do  so 
before  the  .31st;  and,  also,  that  the  Defendant  had  sufficient  time  to  repeat  his 
motion  for  a  Commission,  and  if  that  should  be  granted  the  case  would  necessarily 
be  ])Ostponed.     The  rule  was  made  absolute. 

Tlie  Defendant  apjiealed,  and,  liefore  the  appeal  was  heard,  an  affidavit  was 
filed  by  the  Defendants'  Proctor  in  the  District  Court,  stating  some  additional 
reasons  for  examining  James  Steuart  and  Mr.  Mackenzie.  Tlie  appeal  was  called 
on  to  be  heard  in  tlie  [295]  Supreme  Court  on  the  25th  of  July  la.st,  but,  at  the 
instance  of  the  Defendant,  was  postponed  till  the  28th,  when  it  was  dismissed.  This 
attempt  to  prevent  the  trial  Ijeing  fixed  for  the  31st  of  July,  was  made  at  a  time 
when  no  application  had  been  made  to  amend  tlie  pleadings. 

The  Defendant  made  no  direct  application  for  time  for  the  allowance  of  which 
he  seems  to  have  had  some  reasons,  if  he  had  thought  fit  to  state  them  ;  but  he 
endeavoured  to  obtain  time  by  means  of  a  Commission  to  examine  witnesses,  the 
execution  of  which  would  require  time  and  make  it  necessary  to  postpone.  Time, 
though  Loch  seems  to  have  wanted  it,  with  a  view  to  obtain  instructions  from 
Arabin,  or  the  means  of  amendment,  was  not  asked  for  on  that  ground  ;  but  Arabin's 
agent  continued,  in  the  unaltered  state  of  the  pleading,  to  require  the  examination 
of  witnesses,  and  on  the  27tli  of  July,  as  it  seems,  upon  the  application  of  Mr.  Smith, 
the  Proctor,  another  application  for  a  Commission  to  examine  witnesses  in  England 
was  made;  a  rule  nisi  returnable  on  the  31st  (the  day  appointed  for  trial)  was 
granted,  but  on  argument  was  discharged.  The  Defendant  at  once  declared  his 
intention  to  appeal,  and  endeavoured  to  postpone  the  trial  on  that  ground  :  but 
failing  in  that  endeavour,  his  Counsel  refused  to  take  an}'  part  in  the  trial,  in  con- 
sequence of  which  the  cause  was  heard  as  an  undefended  cause,  and  witnesses  being 
examined  for  the  Plaintiffs,  it  was  thereupon  considered  and  adjudged  that  the 
Plaintiffs,  as  administrators  of  Mr.  Mackenzie,  were  entitled  to,  and  should  be  put 
in  possession  of,  the  estate,  and  that  the  Defendant  should  be  ejected  therefrom ; 
and,  further,  that  the  Defendant  should  pay  the  Plaintiff  £6000,  as  and  for  mesne 
profits,  and  costs. 

[296]  From  this  judgment,  the  Defendant  presented  his  Petition  of  appeal  to  the 
Supreme  Court :  the  Petition  alleged  and  complained  of  several  errors  in  the  pro- 
ceediTig  and  on  the  trial,  and  is  also  to  be  considered  as  an  application  to  the 
discretion  of  the  Court  for  a  new  trial. 

The  two  appeals,  one  from  the  Order  discharging  the  Defendant's  rule  for  a 
Commission  to  examine  witnesses,  and  the  otlier  from  the  final  judgment,  and  also 
a  motion  to  set  aside  the  judgment,  were  all  of  them  pending  at  the  same  time. 

The  appeal  against  the  Order  discharging  the  rule  for  the  Commission  to 
examine  witnesses  was  dismissed,  and  the  collective  Court,  in  refusing  it,  stated 
their  opinion,  that  from  the  facts  made  known  to  them,  it  could  be  of  no  real 
service  to  the  Defendant  upon  the  present  .state  of  the  pleadings. 

Affidavits  were  filed  by  Mr.  M'Christie,  on  the  25th  of  August,  and  by  Mr.  Loch, 
on  the  8th  of  September.  1846:  Loch  stating  that  he  was  fully  acquainted  with  all 
the  circumstances  connected  with  the  Defendant's  piossession  of  the  premises,  and 
that  a  copy  of  Mrs.  Mackenzie's  answer  to  the  Bill  filed  against  her  bv  the  Defendant 
in  England,  had  lieen  transmitted  to  him. 

The  motion  to  set  aside  the  judgment  was  refused,  with  costs,  bv  the  collective 
Court. 

The  a]ipeal  came  on  to  be  iieard  on  the  .'^Oth  of  September,  before  a  single  Judge 
of  the  Supreme  Couic ;  and  on  the  8th  of  October,  judgment  was  pronounced.  It 
was  considered,  and  adjudged,  that  the  decree  of  the  District  Court  of  Kandy,  of  the 
31st  of  July,  1846.  should  be  set  aside,  and  that  the  case  should  be  remanded  back 
to  the  District  Court  for  a  [297]  further  hearing,  and  further  evidence  on  both 
sides,  the  parties  being  at  lilierty  to  amend  their  pleadings,  on  such  terms,  and 
within  such  times,  as  the  District  Court  may  appoint,  the  costs  to  stand  over. 

From  this  judgment  the  Plaintiffs  have  presented  the  present  appeal.  l)y  special 
leave,  without  first  obtaining  the  judgment  of  the  collective  Court  of  Ceylon. 
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From  the  information  conveynd  to  us  by  tlie  affidavits  which  it  has  bfou  our  duty 
to  consider,  it  appears,  that  the  principal  question  Ijetweeu  the  parties,  from  the 
commencement  of  the  case,  was,  whether  a  valid  contract  was  entered  into  by  James 
Steuart,  as  the  agent  of  Mr.  Mackenzie,  for  the  sale  of  the  lands  in  question,  to 
Loch,  as  the  agent  of  the  Respondent. 

And  it  is  perfectly  clear,  tliat  though  the  principal  question  lietween  the  parties 
has  not  only  not  been  tried,  but  has  not  even  been  raised  on  the  pleadings,  although 
both  sides  well  knew,  from  the  declaration  of  opinion  by  the  Supreme  Court,  that  the 
facts  of  the  case  were  not  sufficiently  disclosed  on  the  jdeadings,  and  leave  was  given 
to  both  parties  to  amend. 

The  Defendant,  by  not  amending,  and  by  neglecting  to  state  the  facts  which 
were  within  the  knowledge  of  his  agent,  kept  back  the  circumstances  under  which 
he  took  possession,  and  availing  himself  of  the  aksence  of  these  allegations  and 
proofs  by  which  his  only  title,  namely,  liis  title  under  the  contract,  was  to  be  shown, 
claimed  a  right  to  question  the  title  of  Mr.  Mackenzie,  in  a  manner  to  which  the 
real  .state  of  the  case  did  not  entitle  him.  He  had  received  possession  from  Mr. 
Mackenzie's  agent,  in  part  performance  of  the  agreement ;  and  although  he  might 
have  required  a  good  [298]  title  to  be  shown  in  Mackenzie  before  he  paid  the  residue 
of  his  purchase-money  and  accepted  a  conveyance,  he  was  not  justified  in  setting  up 
a  pretended  title  in  James  Sl,euart,  otherwise  than  as  Mackenzie's  agent,  for  the 
purpose  of  requiring  Mackenzie  to  prove  his  title  in  that  state  of  the  proceedings. 

The  question,  whether  the  contract  was  absolute  or  conditional,  has  not  been  tried  ; 
the  result  of  the  trial  is  altogether  unsatisfactory.  And  it  is  impossible  to  feel 
satisfied  that  justice  has  been  done.  If  the  Defendant  had  stated  the  contract  accord- 
ing to  his  own  understanding  of  it,  admitted  his  possession  under  it,  and  claimed 
to  have  a  good  title  shown,  his  case  would  have  been  very  different,  and  we  must 
consider  that  the  unsatisfactory  result  of  the  proceedings  has  arisen  principally,  if 
not  entirely,  from  the  omissions  of  the  Defendant's  agents  to  state  the  true  facts  of 
the  case.  We  cannot  doubt  that,  if  the  Defendant  had,  by  his  agents,  fairly  stated 
the  facts,  and  the  reasons  which  might  have  been  properly  advanced,  for  the  allow- 
ance of  the  necessary  time  to  communicate  with  the  Defendant  personally,  the  time 
would  have  been  granted  to  him.  He  did  not  do  so  :  and  if  he  has  failed  to  receive 
justice  (which  we  must  consider  to  be  doubtful,  because  there  has  been  no  effective 
trial),  it  has  happened  through  the  fault  of  his  own  agent. 

If  there  were  any  other  means  by  which  the  merits  of  the  case  could  be  satis- 
factorily tried,  the  conduct  of  the  Defendant  has  been  such,  that,  in  our  opinion,  a 
new  trial,  in  this  cause,  ought  not  to  be  granted  to  him. 

But,  considering  that  the  lands,  the  subject  of  the  contract,  are  situate  in  the 
Island  of  Ceylon,  where  the  Roman-Dutch  Law  prevails,  and  that  it  might  be  at- 
[299]-tended  with  very  great  difficulty  and  expense,  to  ascertain  by  evidence,  that 
law,  and  its  application  to  {he  case  for  the  purpose  of  adjudicating  upon  it,  in 
the  Court  of  Chancery,  in  England  ;  considering,  further,  that  the  Roman-Dutch 
Law  does  not  recognize  the  distinction  lietween  legal  and  equitable  estates,  and, 
consequently,  that  a  judgment  in  force  in  the  Island  of  Ceylon  might  form  an  in- 
superable bar  to  obtaining  effectual  relief  here  :  and  not  being  aware  of  any  other 
means  by  which  the  case  can  be  satisfactorily  tried, — we  have  considered  upon  what, 
if  any,  terms,  a  new  trial  might  justly  be  granted  ;  and  we  think  it  should  be  refused, 
unless  the  Defendant  will  consent  to  pay  the  costs  of  the  trial  of  the  31st  of  July, 
1846,  and  to  give  security  for  the  payment  of  such,  if  any,  damages  as  the  Plaintiff 
may  recover,  upon  the  new  trial.  Moreover,  as  the  same  point  ought  not  to  be  raised 
and  litigated  in  two  Courts,  in  different  countries,  at  the  same  time,  we  further 
think,  that  a  new  trial  in  Ceylon  ought  to  be  refused,  unless  the  Defendant  will 
further  consent  to  dismiss  his  Bill  in  Chancery  against  Mrs.  Mackenzie,  with 
costs. 

If  the  Defendant  will  consent  to  these  terms,  namely,  to  dismiss  his  Bill  in 
Chancery  against  Mrs.  Mackenzie,  with  costs,  to  pay  the  costs  of  the  trial  of  the 
31st  of  July,  18i6,  and  to  give  security  for  the  amount  of  £6000,  for  the  payment 
of  such  damages  and  costs,  if  any,  as  the  Plaintiffs  may  recover  upon  the  new  trial, 
we  shall  think  it  right,  and  shall  so  report  to  Her  Majesty,  that  the  Order  appealed 
from  should  be  affirmed. 
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But,  if  the  Defendant  declines  to  consent  to  tliese  terms,  we  shall  think  it  right, 
and  so  report  to  Her  Majesty,  that  the  Order  appealed  from  should  U-  ie-[300]- 
versed,  and  the  judgment  of  tlie  Slst  of  July,  184G,  attirmed,  except  as  to  mesne 
profits  and  costs,  order  the  Defendant  lo  deliver  uj)  to  tlie  I'laintifl's  immediate 
possession  of  the  land,  and  direct  the  Court  in  the  Island  to  ascertain  the  amount 
of  what  may  be  justly  payable  to  the  Plaintiffs,  for  mesne  pr(jfits  and  costs,  at  the 
time  when  they  recover  possession  under  the  judgment. 

The  api>eal  was  subsequently  comi)romised  by  the  parties,  and  an  ordi.T  of  dis- 
missal, without  costs,  taken  by  consent. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council.  5.  Piinripli-  on   irhich 
I'rivy  Counril  arts,  S.C.  12  Jur.  8S:i.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT  BOMBAY. 

RAMLOLL     THACKOORSEYDASS,     and     Others —Aiypellants ;     SOOJUMNULL 
DHONDMULL  and  MOOLTAN  CHUND  CUPPOORCHUND,— /ff.s/»j»rfp"V.s* 

[Feb.  -l-l,  1848]. 

By  the  connnon  law  of  England,  in  force  in  India,  an  action  may  be  maintained 
on  a  wager,  although  the  parties  had  no  previous  interest  in  the  subject- 
matter  on  which  it  is  laid  ;  if  such  wager  be  not  against  the  interest  or  feel- 
ings of  third  persons,  does  not  lead  to  indecent  evidence,  and  is  not  contrary 
to  public  policy  [6  Moo.  P.C.  .310]. 

The  mere  circumstance  that  a  wager  concerns  the  public  revenue,  or  creates  a 
Temptation  to  do  a  wrong,  will  not  render  it  illegal  [6  Moo.  P.C.  310,  311]. 

A  wager  upon  the  average  price  which  opium  should  fetch  at  the  nest  Govern- 
ment sale  at  Calcutta,  the  Plaintifi's  having  to  pay  the  Defendants  the  dif- 
ference between  such  price  and  a  sum  named,  per  chest,  and  the  Defendants 
having  to  pay  the  difference  between  such  price  and  the  sum  so  named,  if  the 
price  should  be  above  that  sum  ;  is  not  an  illegal  wager,  or  contrary-  to  public 
policy,  though  the  ]iroceeds  of  the  opium  sold  at  Calcutta  formed  part  of  the 
Government  revenue.  The  judgment  of  the  Court  below,  holding  such  wager 
illegal,  reversed. 

The  Statute,  8  and  9  Vict.,  c.  109,  amending  the  law  relating  to  games  and 
wagers,  does  not  extend  to  India  [6  Moo.  P.C.  310]. 

This  was  an  action  on  iiromises,  brought  by  the  Appellants  in  the  Supreme 
Court  of  Judicature  at  [301]  Bombay,  against  the  Respondents.  The  declaration 
contained  seven  counts.  The  first  count  was  for  breach  by  the  Defendants,  of  a 
promise  made  on  the  24th  of  October,  1846,  whereby,  in  consideration  that  the 
Plaintifi's,  at  the  request  of  the  Defendants,  then  promised  the  Defendants  to  pay 
the  Defendants  within  a  reasonable  time  after  notice  of  the  fir.st  public  Government 
sale  of  opium,  to  take  place  at  Calcutta,  next  after  the  making  of  the  said  promise, 
such  a  sum  of  money  as  should  l)e  equal  to  five  times  the  amount  of  the  dift'erence 
between  the  average  price  of  one  chest  of  Patna  opium,  of  the  opium  to  be  sold  at 
such  first  public  Government  sale,  (to  be  calculated  according  to  the  actual  price 
which  the  whole  amount  of  Patna  opium,  which  should  be  sold  at  such  first  public 
Government  sale,  should  be  sold  for  and  realise,)  and  the  sum  of  Rs.  1395,  if  such 
average  should  be  less  than  the  sum  of  Rs.  1395  per  chest,  the  Defendants  pro- 
mised the  Plaintiffs  to  i)ay  the  Plaintiffs,  within  a  reasonable  time  after  notice  of 
such  first  public  Government  sale  of  opium  at  Calcutta,  such  sum  as  should  be 
equal  to  five  times  the  amount  of  the  difference  between  the  sum  of  Rs.  1395,  and 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh.  Asse.ssors, — Sir  A.  John.ston,  Knt.,  and  Sir 
E.  Ryan,  Knt. 
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the  average  price  of  one  cliest  of  Patna  opium,  of  the  opium  to  he  sold  at  such  first 
public  Government  sale,  to  be  calcu-[302]-lated  as  aforesaid,  if  such  average  should 
exceed  the  sum  of  Rs.  1395  per  chest. 

The  remaining  six  counts  were  for  breaches  by  the  Defendants,  to  the  same 
effect,  upon  similar  promises,  made  on  other  dates. 

To  each  of  these  counts,  the  Defendants  filed  a  demurrer  for  the  following 
causes. 

"  That  the  plaint  is  not  sufficient  in  law,  and  the  Defendants,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  state  and  show  to  the  Court 
here,  the  following  causes  of  demurrer  to  each  and  every  of  the  .several  counts  of 
the  said  plaint,  that  is  to  say,  that  it  does  not  appear  in  the  several  coupts,  by  whom 
the  opium  in  the  several  promises  in  the  Plaint  mentioned,  was  to  be  sold,  or  to 
whom  the  said  opium  belonged,  or  what  certain  quantity  of  opium  was  to  be  sold 
at  the  several  sales,  in  the  promises  in  the  Plaint  respectively  mentioned,  or  within 
what  certain  period  or  time  the  said  several  sales  were  to  take  place,  or  what  was 
the  particular  character  or  nature  of  the  said  .several  sales,  and  that  it  is  not, 
in  the  several  counts  in  the  Plaint,  stated  with  sufficient  certainty,  and  does  not 
appear  therein  how,  or  in  what  manner,  or  on  the  price  of  what  certain  opium,  the 
averages  in  the  promises  in  the  Plaint  respectively  mentioned,  were  to  be  calculated. 
The  Defendants  intend  to  argue,  that  the  wagers  declared  on  are  illegal  and 
void,  because  they  have  a  tendency  to  interfere  with  a  public  sale,  in  which  neither 
the  Plaintiffs  nor  Defendants  had  any  interest;  because  the  wagers  have  a  tendency 
to  diminish  the  public  revenue,  by  creating  an  interest  in  the  Defendants,  to  exert 
themselves  in  reducing  the  price  of  opium,  at  the  sales,  in  the  Plaint  [303]  mentioned  ; 
because  the  wagers  bring  into  discussion  the  public  revenue  of  India,  at  the  instance 
of  jiarties  who  are  not  shown  to  have  any  interest  in  the  subject  of  the  wagers,  or 
any  right  to  bring  the  revenue  into  discussion ;  because  the  wagers  have  a  tendency 
to  affect  unduly  public  markets  and  prices ;  and  because  the  wagers  are  against 
public  policy ;  also  that  the  promises  in  the  Plaint  mentioned,  were  void  bv  reason 
of  the  infancy  of  one  of  the  Plaintiffs,  and  that  the  Supreme  Court  is  precluded 
from  entertaining  questions  of  revenue." 

The  Plaintiff's  having  joined  in  deiuurrer,  the  same  was  argued  on  the  22nd, 
23rd  and  2-lth  of  February,  1847,  before  Sir  D.  Pollock,  Chief  Justice,  and  Sir  E. 
Perry,  Puisne  Judge. 

The  learned  Judges  differed  in  opinion;  Sir  E.  Perry  being  of  opinion,  that 
the  Appellants  were  entitled  to  recover  ;  the  wager  declared  upon  being  legal.  Sir 
D.  Pollock  was  of  a  contrary  opinion,  as  such  contract  tended  to  interfere  with  the 
price  of  opium  in  the  market,  and  was,  therefore,  contrary  to  public  policy,  and  he 
gave  judgment  for  the  Defendants,  on  the  demurrer,  ordering  each  party  to  pay 
their  own  costs. 

From  this  decision,  the  Plaintiffs  in  the  Court  below  appealed  to  Her  Majesty  in 
Council.    The  appeal  now  came  on  for  hearing. 

Sir  Fitzroy  Kelly,  Q.C.,  and  Mr.  Peacock,  for  the  Appellants. — The  simple  point 
in  this  case  is,  whether  according  to  the  principles  of  the  common  law  of  England, 
prevailing  and  in  force  in  India,  the  contract  made  between  the  parties  is  u  leg.il 
and  binding  contract. — [Lord  Campbell. — Is  not  this,  in  form  and  substance,  n 
wager  [304]  on  the'  price  of  opium?  It  cannot  be  said  to  be  a  mercantile  trans- 
action.]— We  admit  that,  upon  the  record,  it  must  be  taken  as  a  wager  contract  • 
and  the  question  then  is,  whether,  as  a  wager,  it  is  a  good  contract  in  law.  It  is 
admitted  that  the  late  Gambling  Act,  8  and  9  Vict.,  c.  109,  does  not  extend  to  India. 
A  wager  is  not,  per  sf,  illegal,  at  common  law,  and  it  lies  on  the  Defendants,  who 
resist  its  enforcement,  to  show  that  this  is  not  good.  The  exceptions  are,  where  the 
wager  is  prohibited  by  Act  of  Parliament,  or  has  a  tendency  to  injure  the  feelings 
of  private  individuals,  not  parties  to  the  contract;  or  if  the  contract  be  again.'^t 
morality,  decency,  or  tending  to  a  breach  of  the  peace.  Jones  v.  Randall  (Cowp.  37). 
Da  Costa  v.  Jones  (Cowp.  729).  Good  v.  Elliott  (3  Term.  Rep.  693).  Allen  v.  Ilearn 
(1  Term.  Rep.  56).  Unless,  therefore,  the  wager  in  this  case  falls  within  one  or 
other  of  these  objections,  it  is  valid.  It  can  only  be  argued  against  this  wager, 
that  it  holds  out  a  temptation  to  the  parties  interested,  to  commit  a  fraud,  in  depre- 
cating or  enhancing  the  prices  of  opium  in  thj  market. — [Lord  Campbell. — We  are 
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not  to  prcsuiiio  that  a  fraud  will  he  iifrpetratud  ;  it  is  not  nwussarily  for  tlie  legality 
of  a  wager,  that  there  should  be  no  temptation  to  eonimit  a  wrong.] — In  7'/ie  Ear' 
of  March  v.  /'i(/ot  (5  Burr.  2803),  it  was  h 'Id,  that  the  circumstance  of  there  bein,,' 
an  inducement  to  kill,  or  shorten  a  life,  would  not  make  the  wager  bad.  So  again, 
in  Gilbert  v.  Sykes  (16  East.  150),  the  wager,  on  the  life  of  Napoleon  Bonaparte, 
was  held  bad,  not  on  the  ground  that  it  was  an  inducement  to  procure  the  assassina- 
tion of  the  Emperor,  but  that  it  was  against  public  policy,  that  foreign  Sovereigns 
should  be  able  to  complain,  that  [305]  a  subject  of  this  country  had  laid  a  wagei' 
favouring  their  assassination.  It  is  well  settled  that  time-bargains  in  the  English 
funds  were  good,  by  the  common  law,  prior  to  the  Statute,  7  (Jeo.  II.,  c.  8  ;  that 
being  so,  why  should  not  this  wager,  which  is  a  time-bargain,  be  good'/  II  may 
have  been,  at  one  time,  a  question  whether  that  Statute  extended  to  foreign  funds. 
In  Morgan  v.  Pebrer  (i  Scott,  S.'iO),  it  was  held,  that  a  wager  on  the  price  of  foreign 
funds  was  legal.  That  case  is  in  accordance  with  Welh  v.  Porter  (2  Bing.  N.C.  722), 
and  Oakley  v.  Riijby  (2  Bing.  N.C.  732);  the  law  is,  therefore,  settled  that  wagoi's, 
as  to  the  price  of  foreign  funds,  are  1  gal.  In  Evans  v.  Jones  (5  Mee.  and  Wels.  77), 
a  wager,  as  to  the  acquittal  or  discharge  of  a  prisoner  on  trial  on  a  criminal  charge, 
was  declared  illegal,  on  the  ground  that,  according  to  the  ordinary  course  of  things, 
the  wager  gave  an  interest  to  one  of  the  parties,  to  do  what  would  be  against  his 
duty.  The  principle  laid  down  in  that  case  was  this,  that  a  man  should  not  be 
allowed  by  a  wager  to  acquire  an  interest  in  doing  what  was  contrary  to  his  evident 
duty.  Athe.rfuhl  v.  Beard  (2  Term.  Rep.  610),  which  was  a  wager  respecting  the 
amount  of  hop  duties  to  be  collected,  was  decided  on  the  ground  that  individuals 
having  nothing  to  do  with  the  affairs  of  Government,  as  the  collection  of  the  revcn\ie, 
should  not  make  wagers  upon  the  amount  of  revenue  in  a  particular  department, 
because  it  would  lead  to  an  improper  discussion,  and  was  contrary  to  sound  policy. 
It  is  no  objection  to  a  wager  that  it  may  have  some  connection  with  the  revenue. 
It  is  only  bad  where  the  wager  cannot  be  determined  without  doing  that  which  is 
against  public  policy.  This  was  expressly  decided,  by  Lord  [306]  Ellenborough, 
in  Mortimer  v.  Salkeld  (4  Camp.  42).  It  was  urged  by  the  Defendants  below  that 
the  wager  in  this  case  was  illegal,  because  the  parties  to  the  wager  had  no  interest 
in  the  subject-matter  of  the  wager.  This  position  is  distinctly  displaced  by  the 
decisions  (see  Cases  collected,  Marshall  on  Insurance,  vol.  i.  p.  119)  prior  to  the 
Statute,  19  Geo.  II.,  c.  37,  which  decided  that  a  party  might  insure  a  ship  in  which 
he  had  no  interest.  Crauford  v.  Hunter  (8  Term.  Rep.  23).  doss  v.  Withers  (2  Burr. 
683).  A  contract  for  sale  is  not  bad,  merely  because  the  party  who  is  to  deliver 
tha  goods  at  a  future  day  is  not  possessed  of  the  goods,  and  has  no  reasonable  ex- 
pectation of  being  possessed  by  the  day  named.  II ibblewhite  v.  M'Morine  (5  Mee. 
and  Wels.  462).  From  these  cases,  the  following  conclusions  are  to  be  drawn  :  That 
a  wager  is  only  bad  at  conunon  law  where,  by  the  terms  of  the  wager,  the  object  is 
illegal  or  immoral,  or  where  it  can  only  be  determined  upon  the  result  of  inquiries 
which  it  is  against  public  policy  to  allow,  or  where  the  wager  itself  places  the  parties 
in  a  position  where  their  interests  are  immediately  in  opposition  to  their  duties. 
In  the  present  case,  there  was  no  natural  tendency  arising  from  the  wager,  either 
to  raise  or  depress  the  prices  of  the  Government  sales  of  opium,  and  it  can  only  be 
argued  as  to  its  invalidity,  by  reason  of  there  being  a  natural  tendency  one  way  or 
the  other.  We  submit,  therefore,  first,  that  the  several  promises  declared  on  are 
legal,  and  do  not  interfere  with  or  influence  public  sales,  or  prejudicially  affect  the 
jjublic  revenue  of  India  :  secondly,  that  the  promises  declared  on  are  in  no  respect 
[307]  contrary  to  public  policy,  or  have  a  tendency  for  either  party  to  violate  public 
morality. — [Lord  Campbell. — Both  the  inirties  to  the  record  are  Hindoos,  and,  as 
such,  under  the  Charter  of  Justice,  the  contract  may  be  governed  by  the  Hindoo 
law;  do  you  raise  any  question  on  that  point?] — None.  The  contract  has  l)een 
treated  in  the  Court  in  India,  as  one  of  English  law. 

Mr.  Serjeant  Channell,  and  Mr.  Sniirke,  for  the  Respondents. — The  cause  of 
action  is  founded  on  a  mere  wager,  and  not  upon  any  bona  fide  contract  for  the  sale 
of  opium,  the  parties  to  the  wager  having  no  interest  in  the  subject-matter  of  the 
wager.  The  event  of  the  wager  was  subject  to  be  determined  or  influenced  by  the 
acts  of  the  Plaintiff's — viz.,  by  bidding  an  excessive  price  at  the  opium  sales.  We 
admit  that  the  Statute,  8  and  9  Vict.,  c.  109,  does  not  apply  to  India,  neither  do  we 
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deny  that  a  wager  may  he  good  hy  the  common  law,  but  the  oniis  is  not  thrown  upon 
us  to  bring  this  wager  within  any  particular  class.  It  is  enough  for  us  to  show  that 
this  wager  has  a  tendency  to  work  injuriously  to  individuals,  and  that  it  is  not 
necessary  to  assume  that  the  party  will  so  act  as  to  cause  a  wrong.  This  wager 
clearly  affected,  or  had  a  tendency  to  affect,  the  sale  of  a  Government  commodity  : 
it  concerned  a  branch  of  the  public  revenue  of  the  East  India  Company  (Bengal 
Reg.  XIII.  of  1816),  received  and  applied  by  the  Comjjany  in  trust  for  the  Crown, 
for  the  Government  of  India.  It  was  admitted  in  the  argument  b  low,  on  both 
sides,  that  the  Court  was  bound  to  take  notice  that  the  wager  concerned  the  public 
revenue.  Such  a  wager  is,  therefore,  illegal  and  void,  on  the  ground  of  public 
policy,  and  especially  on  the  [308]  ground  that  it  gives  one  of  the  parties  to  it  an 
immediate  interest  in  diminishing  the  revenue  arising  from  Government  opium 
sales.  The  Government  must  be  desirous  that  every  sale  should  be  conducted  so  as 
to  be  fair  to  the  public,  fair  to  the  trade,  and  fair  to  itself.  The  case  of  Bryan  v. 
Lewis  (Ryan  and  Moody,  386),  shows  that  to  make  time-bargains  invalid,  it  was 
not  necessary  that  the  articles  bought  and  sold  should  in  aiiy  way  belong  to  the 
Government. — [Lord  Campbell. — Where  there  is  a  contract  for  goods  to  be  delivered 
on  a  given  day,  at  a  given  price,  that  is  not  what  is  properly  called  a  time-bargain. 
What  is  generally  understood  as  such,  is  where  there  is  a  fictitious  sale  of  goods, 
at  a  particular  price,  and  an  agreement  to  pay  or  receive  the  difference  between 
that  price,  and  the  price  at  which  the  goods  shall  I)e,  on  a  particular  day.] — It  was 
the  evident  interest  of  one  of  the  parties  to  this  contract  to  depress,  and  of  the 
other  to  raise,  the  price  of  opium  ;  we  submit  that  it  is  against  public  policy  that 
public  auctions  should  be  tampered  with.  The  case  of  Mortimer  v.  Salke.ld  [4  Camp. 
42],  relied  on  by  the  other  side,  has  no  bearing  on  the  present  question  :  it  merely 
decided  that  dealings  in  lottery  produces  were  not  within  the  Stock-jobbing  Acts. 
Neither  is  the  case  of  The  Earl  of  March  v.  Pigot  [5  Burr.  2803],  considered  as  an 
authority.  Eltliain  v.  Kingsman  (1  B.  and  Aid.  683).  Thf.  King  v.  De  Berenger 
(3  Mau.  and  Sel.  67).  Upon  the  whole,  we  submit  that  no  wager  relating  to  a 
subject-matter  of  State  is  legal.  Neither  is  a  wager,  with  respect  to  the  subject- 
matter  of  which  the  parties  have  no  interest,  and  that  no  action  can  be  maintained 
on  such  watrer.  Miirrei/  v.  KelJy  (cited  Selwyn,  N.P.  p.  1411  (11  Edit.)).  Thornton 
V.  r// a r/.-[309> /■'///  (2  X.  and  J.  156).  Hartley  v.  Rice  (10  East.  22).  Squires  v. 
Whi.^i-en  ('.'>  Camp.  140).  Shirley  v.  Santey  (2  Bos.  and  Pul.  130).  Evans  v.  Jones 
(5  Mee.  and  Wels.  77).  Broini  v.  Lisson  (2  H.  Bla.  43).  Heiikin  v.  Guerss  (12  East. 
247).  Fisher  v.  Waltham  (4  Q.B.  Rep.  889).  I'ojk  v.  St.  Leger  (Lutwyche,  484). 
Levi  V.  Levi  (6  Car.  and  Pay.  239). 

Mr.  Peacock,  in  reply. — It  cannot  be  maintained  that  the  mere  circumstance  of 
a  wager  having  a  tendency  to  make  a  party  act  immorally,  will  vitiate  the  wager; 
if  it  were  so,  prior  to  the  Statute  19  Geo.  II.,  c.  37,  all  policies  on  ships,  in  which 
the  insured  has  not  an  interest,  would  have  been  bad,  as  tending  to  procure  the  loss 
of  the  ship.  So  in  the  case  of  horse-racing,  the  legality  or  illegality  of  the  wager 
depends,  not  on  whether  the  tendency  was  an  injurious  one,  but  only  on  the  circum- 
stance wliether  the  wager  be  for  a  sum  of  money  less  than  ten  pounds. 

Lord  Campbell  (28th  Feb.  1848). — This  was  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Judicature  at  Bombay,  holding,  on  a  demurrer  to  a  declaration 
that  the  contract  therein  set  out  was  illegal,  and  could  not  be  enforced  in  a  Court  of 
justice.  The  contract  amounts  to  a  wager  upon  the  average  price  which  opium 
should  fetch  at  the  next  Government  sale  at  Calcutta,  the  Plaintiffs  having  to  pay 
the  Defendants  the  dift'erence  between  this  price,  and  a  sum  named,  per  chest,  if  this 
price  should  be  below  that  sum;  and  the  Defendants  having  to  pay  the  [310] 
Plaintiffs  the  difference  between  this  price  and  that  sum,  if  this  price  should  be 
above  the  sum. 

We  are  of  opinion  that  we  must  take  judicial  notice,  that  the  opium  to  be  sold 
was  the  property  of  the  Government  of  India,  and  that  the  jn-oduce  was  to  form 
part  of  the  public  revenue. 

I  regret  to  say  that  we  are  IkjuihI  to  consider  the  common  law  of  England  to  be, 
that  an  action  may  be  maintained  on  a  wager,  although  the  parties  liad  no  previous 
interest  in  the  question  on  which  it  is  laid,  if  it  be  not  against  the  interests  or  feel- 
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iiigs  of  third  persons,  and  does  not  lead  to  indecent  evidence,  and  is  not.  contrary  to 
public  policy.  I  look  with  concern  and  almost  with  shame,  on  the  subterfuges  and 
contrivances  and  evasions  to  which  Judges  in  England  long  resorted,  in  struggling 
against  this  rule,  and  I  rejoice  that  it  is  at  last  constitutionally  alirogated  by  the 
Legislature,  an  event  which  probably  would  have  happened  much  sooner  without 
the  abortive  attempts  to  accomplish  the  object  by  judicial  decision. 

The  Statute,  8  and  9  Vict.,  c.  109,  does  not  extend  to  India,  and  although  both 
parties  on  the  record  are  Hindoos,  no  peculiar  Hindoo  law  is  alleged  to  exist  ujion 
the  subject  :  therefore  this  case  must  be  decided  by  the  common  law  of  England. 

On  the  jiart  of  the  Defendants,  the  general  rule,  as  I  have  stated  it,  is  admitted  ; 
but  they  contend  that  this  wager  is  illegal,  on  the  ground  of  public  policy  as  it 
concerns  the  public  revenue,  and  it  gives  the  Defendants  an  interest  uiidulv  to  lower 
the  price,  whereby  individuals  dealing  in  ojiiuni.  and  the  East  India  Company, 
may  be  injured. 

We  are  of  opinion  that  the  mere  circumstance  that  this  wager  refers  to  the  public 
revenue  does  not  [311]  estaiilish  its  illegality.  The  cases  about  the  hop  duties, 
Atherfohi  v.  Beard  (2  Term.  Rep.  610),  and  Shirley  v.  Sankei/  (•_>  Bos.  and  Pul.  130), 
proceed  on  the  ground,  that  the  wagers  could  not  be  determined  without  calling,  as 
witnesses,  officers  of  the  Government,  and  making  them  disclose  what  had  been  the 
amount  of  a  tax  within  a  particular  district.  A  wager  on  the  amount  received  for 
a  tax,  as  it  shall  appear,  in  a  return  published  by  the  authority  of  the  House  of 
Commons,  I  think  would  have  been  free  from  legal  objection. 

But  tlie  great  cpiestion  here  is,  whether  the  wager  gave  either  party  an  interest, 
which  is  to  be  considered  injurious  to  individuals  or  to  the  Government.  We  are 
of  opinion,  that,  although,  to  a  certain  degree,  it  might  create  a  temptation  to  do 
what  was  wrong,  we  are  not  to  presume  that  the  parties  would  commit  a  crime  ; 
and  as  it  did  not  interfere  with  the  performance  of  any  duty,  and  as  if  the  parties 
were  not  induced  by  it  to  commit  a  crime,  neither  the  interests  of  individuals  or  of 
the  Governm 'lit  could  be  affected  by  it,  we  cannot  say  that  it  is  contrary  to  public 
policy. 

Suppose  the  wager  had  been  laid  in  England  within  a  month  before  the  sale 
was  to  take  place  at  Calcutta,  I  see  no  valid  objection  to  its  legality ;  for  it  could  not 
by  possibility  have  affected  the  result  of  the  sale;  and  I  can  see  no  difference,  in 
point  of  law,  from  the  fact  that  they  were  residing  at  Calcutta,  where  the  wager 
was  laid,  and  the  sale  took  place. 

The  Defendants'  Counsel  mainly  relied  upon  the  case  of  Evans  v.  Janes  (5  Mee. 
and  Wels.  77),  in  whicli  it  was  held  that  a  wager  upon  the  result  of  a  criminal  trial 
was  illegal :  but  this  proceeded  upon  the  ground,  that  it  gave  the  parties  an  interest, 
at  variance  with  [312]  duties  they  might  have  to  perform  as  witnesses,  or  prejudice 
in  the  same  manner  as  a  wager,  upon  the  event  of  a  lawsuit,  would  be  illegal  with 
the  Judge  who  had  to  decide  it,  or  a  wager  on  the  result  of  a  parliamentary  election 
with  one  of  the  electors. 

Had  the  case  of  Gilhert  v.  Stjkes  (16  East.  150),  respecting  the  life  of  Napoleon, 
been  decided  on  demurrer,  or  in  arrest  of  judgment,  it  would  have  been  an  authority 
of  great  weight  in  support  of  the  doctrine,  that  a  wager  that  has  any  tendency  to 
tempt  a  man  to  offend  against  the  law  is  illegal.  But  we  must  recollect  that  it  was 
discussed  on  a  motion  for  a  new  trial,  after  a  verdict  for  the  Defendant  against 
evidence,  and  that  the  Court  was  mainly  influenced  in  refusing  a  new  trial,  by  the 
consideration,  that,  according  to  the  evidence,  the  wager  arose  out  of  a  conversation 
r  specting  the  probability  of  Napoleon  being  assassinated,  so  that  it  was  considered 
tantamount  to  a  wager,  that  he  would  be  assassinated  within  one  hundred  days.  It 
is  likewise  remarkable,  that  Mr.  Justice  Grose,  who,  when  he  differed  witli  the  re.st 
of  the  Court,  was  gen  rally  thought  by  the  profession  to  be  right,  was  of  opinion 
that  this  wager,  under  all  the  circumstances,  was  lawful,  although  he  concurred  in 
refusing  the  new  trial. 

Tlie  doctrine  contended  for,  is  disproved  by  the  consideration  that  time-bargains 
in  English  funds  were  not  unlawful  till  the  Stock-jobbing  Acts,  although  such 
bargains  gave  an  interest  to  raise  or  to  depress  the  funds,  injuriously  to  individuals 
and  to  the  State:  by  the  consideration  that  before  the  19th  Geo.  II.  [c.  37],  an 
insurance  on  a  British  ship  was  lawful,  although  the  party  assured  had  no  interest 
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in  the  ship,  and  had  a  temptaticu  to  contrive  her  destruction  before  she  reached 
her  destination  ;  and  by  the  consideration,  [313]  that  before  the  Statute,  14  Geo.  III. 
[c.  48],  insurances  on  lives  were  lawful,  without  any  interest  in  the  life  insured, 
although  as  soon  as  the  policy  was  executed,  the  party  who  had  paid  the  premium 
liad  a  teuii)tation  to  conunit  murder. 

The  danger  of  such  speculations  is  illustrated  by  Lord  Tenterden's  ruling, 
that  a  contract  for  the  sale  of  goods,  the  seller  not  having  any  such  goods  at  the  time 
of  sale,  was  void  ;  whereas  it  must  now  be  considered  as  settled,  that  not  only  such 
a  mercantile  contract  is  valid,  but  that  there  was  no  illegality  at  common  law  in  a 
time-bargain  for  goods  at  home,  any  more  than  in  a  time-bargain  for  foreign 
securities.     Hihhlewhite  v.  M'Morine  (5  Mee.  and  Wels.  462). 

We  were  referred  to  the  case  of  The  King  v.  De  Bertnyer  (3  Mau.  and  Sel.  67) 
to  show  the  frauds  which  may  be  attempted  from  the  desire  of  gain  in  such  specula- 
tions; but  the  Defendant's  Counsel  might  as  well  cite  the  murders  supposed  to 
have  been  connaitted  a  few  years  ago,  which  have  been  made  the  subject  of  a  popular 
novel,  to  show  that  insurance  on  lives  ought  to  be  entirely  prohibited.  If  the 
doctrine  contended  for  were  established,  it  ought  to  be  followed  up  with  an  enact- 
ment, that  the  life  of  the  Queen  (wliom  God  long  preserve)  should  never  be  intro- 
duced into  a  lease,  because  by  its  introduction  Her  sacred  person  is  endangered. 
But  the  law  believes  that  the  awful  penalties  which  it  provides,  to  enforce  the 
diciat''S  of  conscience  and  religion,  will  outweigh  the  temptation  to  commii 
spontaneous  crimes,  for  the  sake  of  gain,  where  no  conflict  is  introduced  with  a 
positive  duty. 

It  is  for  the  Legislative  Council  at  Calcutta  to  consider  how  far  it  may  be  con- 
ducive to  the  benefit  of  our  [314]  Indian  Empire,  to  introduce  into  it  the  provisions  of 
the  Statute,  8  and  9  Vict.,  c.  109.* 

We  think  that,  by  the  common  law  of  England,  the  wager  in  question  is  not 
illegal,  and  may  be  enforced  in  a  court  of  justice;  and  agreeing  with  Mr.  Justice 
Perry,  we  shall  report  to  Her  Majesty  that,  in  our  opinion,  the  judgment  appealed 
against,   ought   to  be  reversed. 

[S.C.  Moo.  Ind.  App.  .'539.  [Act  No.  XXI.  of  1848  was  repealed  by  the  Indian 
Contract  Act  (No.  IX.  of  1872);  and  see  s.  30  of  that  Act  and  Kong  Tee  Lone 
and  Co.  v.  Loirjee  Nanjee,  1901,  17  T.L.R.  585.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BRITISH  GUIANA. 

ROBERT  ALLEN  and  EDWARD  CK^iERBX ,— Appellants  :  EDWARD  BEDWELL 
KEMBLE  and  0\herii,—Eespondents^  [Feb.  25,  April  10  and  13,  1848]. 

If  a  Bill  of  Exchange  is  drawn  in  one  country  and  payable  in  another,  and  the 
Bill  is  dishonoured,  the  drawer  is  liable,  according  to  the  lex  loci  contractus, 
and  not  the  law  of  the  country  where  the  Bill  was  made  payable  [6  Moo. 
P.C.  321,  322]. 

But  where  a  Bill  is  drawn  generally,  the  liabilities  of  the  drawer,  acceptor, 
and  indorsers,  are  governed  by  the  laws  of  the  Countries  in  which  the  drawing, 
acceptance,  and  indorsement  respectively  takes  place. 

The  principle  of  compensation  in  the  civil  law,  adopted  by  the  Dutch-Roman 
Law,  applies  to  Bills  of  Exchange,  and  a  debt  due  by  a  [debtor]  to  [a  creditor] 
is  extinguished  by  a  li(|uid  debt  of  the  same  amount  due  from  the  creditor  to 
the  deljtor. 

A.,  resident  in  Denierara,  drew  a  Bill  of  Exchange  in  favour  of  B.,  also  resident 

*  These  wagers  are  now  declared  invalid  by  the  Act  of  the  Governor  in  Council 
of  the  loth  of  October,  1848  [Act  No.  XXI.  of  18-18]. 

t   Present  :    Lord  Brougham,  Lord  Langdale,  Lord  (^ampbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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in  Uemerara,  payaljlo  in  Luiiduu,  upon  C,  resident  in  Hfotlaiid,  and  C. 
accepted  the  same,  making  it  payable  in  London.  B.  endorsed  the  13ill  to 
D.,  who  shortly  afterwards  became  bankrupt.  When  C.'s  acceptance  became 
due,  he  held  two  Bills  of  E.xchauge  accepted  by  D.,  which  were  dishonoured 
and  protested  for  non-payment.  D.'s  assignees  did  not  proceed  against  C, 
but  brought  an  action  in  Demerara  against  A.  and  B.,  the  drawer  and 
indorser,  who  pleaded  a  right  of  set-off  to  the  extent  of  the  two  bills 
accepted  by  D.,  which  the  Supreme  Court  disallowed,  and  found  for  the 
Plaintiffs :  Held  by  the  Judicial  Coumuttee  reversing  such  sentence  [6  Moo. 
P.C.  320,  321],— 

First,  that  the  Bill  having  been  drawn  in  Demerara,  the  Dutch-Roman  Law, 
in  force  in  that  colony,  must  govern  the  case,  and  that,  by  that  law,  the  Bill 
accepted  by  C.  was  compensated  or  extinguished,  pro  tanto,  by  the  Bills 
accepted  by  D. ; 

Secondly,  that  a  surety  was  entitled  to  avail  himself  of  this  rule  of  law,  'n 
respect  of  a  debt  due  to  the  principal  debtor ;  and. 

Thirdly,  that  the  drawer  and  indorser  were  to  be  deemed  sureties  for  the 
acceptor,  and  entitled  to  plead  this  right  of  set-off. 

The  facts  of  this  case,  together  with  the  principal  arguments  raised  upon  the 
appeal,  are  fully  stated  in  the  judgment  of  their  Lordships. 

[315]  The  case  was  argued  by  Mr.  Fitzherbert  for  the  Appellants ;  and  Mr. 
Bethell,  Q.C.,  and  Mr.  FoUett,  for  the  Respondents. 

The  following  authorities  were  cited  and  referred  to  in  the  course  of  the  argument, 
Alsager  v.  Currie  (12  Mee.  and  Wels.  751).  Chapman  v.  The  British  Guiana 
Bank  (6  Moore's  P.C.  Cases,  23).  Trimhey  v.  Vignier  (1  Bing.  N.C.  151).  Potter 
V.  Brow7i  (5  East.  124).  Vander  Linden,  pp.  695,  679  (Edit.  1828,  by  Henry). 
Heineccius,  6  Hoofdd.  s.  27,  n.  39,  et  s.  30,  n.  44  (Edit.  1709).  Vander  Keessel 
ad  Grotii,  lib.  III.,  part  XIIL,  s.  6,  pi.  C23.  3  Pothier,  part.  1,  c.  IL,  ss.  22,  23  ;  and 
part  1,  c.  6,  "  De  la  compensation." 

The  appeal  was  afterwards  directed,  by  their  Lordships,  to  be  re-argued  by  one 
Counsel  on  each  side,  [316]  upon  the  following  points :  First,  by  what  law  the  rights 
of  the  parties  were  to  be  governed  :  and.  Secondly,  what  their  rights  would  be, 
supposing  the  Dutch-Roman  Law  not  to  be  found  applicable  to  the  case. 

The  Appeal  was  accordingly  re-argued. 

Mr.  Fitzherbert,  for  the  Appellants,  upon  the  first  point,  contended,  that  as 
the  Bill  was  made  in  British  Guiana,  the  place  of  the  domicile  of  lioth  parties,  it 
was  to  be  regulated  by  the  Dutch-Roman  Law,  in  force  in  that  country:  he  cited 
Snaith  v.  Mingay  (1  Mau.  and  Sel.  87).  Potter  v.  Brown  (5  East.  123).  3  Kent's 
Comms.,  Lee.  4,  on  Com.  and  Mar.  Law.  Eothschild  v.  Currie  (1  Q.B.  Rep.  43). 
Story  on  "Bills  of  Exchange,"  sec.  153,  p.  195,  note  p.  196.  Secondly;  that,  by 
the  English  Statute  of  bankruptcy,  6  Geo.  IV.,  c.  16,  s.  50,  the  Appellants  were 
entitled  to  set-ofi"  the  Bills,  pro  tanto.     Hankey  v.  Smith  (3  Term.  Rep.  507). 

Mr.  Follett  for  the  Respondents. — First,  the  English  law  is  the  rule  to  govern 
this  contract,  as  the  note  to  be  paid  in  this  country ;  the  place  of  the  payment 
made  in  the  Bill,  being  the  place  of  the  contract.  Robinson  v.  Bland  (1  W.  Black. 
234,  256).  Cooper  v.  Lord  Waldegrave  (2  Beav.  282).  Rothschild  v.  Currie  (1 
Q.B.  Rep.  43).  Thomson  v.  Powles  (2  Sims.  194).  Hodge  v.  /''(7/f.s  (3  Camp.  463). 
Roche  V.  Campbell  (3  Camp.  247).  Ballinyalls  v.  Gloster  (3  Ea.st.  481).  Lewis  v. 
Owen  (4  Bar.  and  Aid.  654).  Story's  [317]  Confl.  of  Laws,  pp.  88,  280,  281,  286,  291. 
Secondly,  the  English  doctrine  of  set-off  has  no  application  to  the  present  case,  as  such 
discharge  would  operate  according  to  the  law  of  the  country  where  it  was  enf orcible ; 
that  by  the  Dutch-Roman  Law  in  force  in  Demerara,  the  law  of  compensation  only 
takes  efl'ect  in  cases  of  mutual  debts  between  the  parties  to  the  action,  while  here 
Mackie  was  no  party.  The  debt  must  be  of  a  liquid  nature,  and  due  to  the  party 
claiming  the  set-off.      Vander  Linden,  p.  271  (Edit.  1828,  by  Henry). 

The  Right  Hon.  T.  Pemberton  Leigh  (June  28,  1848).— This  is  an  appeal  from  a 
sentence  of  the  Supreme  Court  of  Civil  Justice  in  Demerara,  by  which  the  Appellants 
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were  condemned  to  pay  the  amoun*  of  two  Bills  of  Exchange,  with  damages,  interest, 
and  costs,  to  the  Respondents. 

The  facts  are  not  very  distinctly  proved,  on  either  side,  but  they  appear  to  have 
been  these. 

Mr.  Robert  Mackie,  who  resided  at  Stranmear,  [1  Stranraer]  in  Scotland,  was  the 
owner  of  a  plantation  in  Denierara.  Mr.  Carberry,  one  of  the  Appellants,  who  resided 
in  that  colony,  was  his  attorney  and  agent  there.  Mr.  Allen,  the  other  Appellant, 
was  a  merchant  in  the  colony. 

On  the  30th  of  March,  1841,  Carberry  drew  upon  Mackie  a  Bill  of  Exchange 
for  £450,  in  these  terms:  — 

"£450. 

"  Demerara,  March  30th,  1841. 

"  Six  months  after  sight  of  this  post  of  exchange,  (2nd  and  3rd  unpaid),  pay  to 
the  order  of  Robert  Allen,  [318]  Esquire,  in  London,  £450  sterling,  value  received, 
which  place  to  the  account  of  plantation  Thomas. 

"  Edward   Carberry." 

"  To  Robert  Mackie,  Esq.,  Stranmaer,  [?  Stranraer]  Scotland." 

This  Bill  was  accepted  by  Mackie,  payable  at  Smith,  Payne  and  Smiths',  in 
London.  It  was  indorsed  by  Allen  to  Troughton  Brothers  of  Demerara,  who 
indorsed  it  to  Ellis  John  Troughton,  of  London. 

On  the  24th  of  April,  a  Bill  for  £1,070.  13s.  4d.,  exactly  in  the  same  form,  but 
payable  four  months  after  sight,  was  drawn  by  Carberry,  on  Mackie,  accepted  by 
him,  payable  at  Smith,  Payne  and  Smith's ;  and  indorsed  by  Allen  to  Troughton 
Brothers,  and  by  them  to  Ellis  John  Troughton. 

The  Bill  for  £1,070.  13s.  4d.,  became  due  on  the  11th  of  October,  1841.  The 
Bill  for  £450  on  the  5th  of  December,  1841. 

In  the  preceding  month  of  August,  Ellis  John  Troughton  became  bankrupt, 
having  these  Bills,  thus  accepted  and  indorsed,  in  his  hands,  and,  thereupon,  they 
came  into  the  possession  of  the  Respondents,  who  are  his  assignees. 

When  the  first  of  these  Bills,  for  £1070.  13s.  4d.  became  due,  Mackie  was  the 
holder  of  a  Bill  drawn  by  Troughton  Brothers,  upon,  and  accepted  by,  Ellis  John 
Troughton,  the  bankrupt,  for  £1,224.  4s.,  which  had  become  due  on  the  14th  of 
August,  1841,  and  had  been  dishonoured  and  protested  for  non-payment  in  conse- 
quence of  his  bankruptcy. 

Mackie,  therefore,  as  against  these  two  Bills,  for  £1070.  13s.  4d.  and  £450, 
amounting  together  to  £1520.  13s.  4d.,  had  a  clear  right  of  set-ofE  to  the  extent  of 
£1224.  4s.  He  refused  to  pay  either  of  the  [319]  two  Bills,  and  they  were  respectively 
protested  for  non-payment. 

Instead,  however,  of  suing  Mackie,  the  assignees  of  Ellis  John  Troughton  sent 
out  the  two  Bills  accepted  by  Mackie  to  Demerara,  with  instructions  to  sue  Carberry 
the  drawer,  and  Allen  the  indorser.  Mackie,  on  the  other  hand,  remitted  the  pro- 
tested Bill  of  Exchange,  for  £1224.  4s.  to  Carberry,  his  attorney;  and  on  the  3rd 
of  March,  1842,  Carberry,  as  such  attorney,  claimed  to  set-off  the  amount  of  this 
Bill,  against  the  Bill  for  £1070.  13s.  4d.,  of  which  payment  had  been  demanded  bj' 
the  Respondents. 

This  claim  was  resisted  by  the  Respondents,  and  on  the  29th  of  March,  1842, 
they  commenced  their  action  on  the  two  Bills  for  £1070.  13s.  4d.,  and  £450.  The 
action  was  brought  against  both  Allen  and  Carberry,  who  were  joined  as  Defendants. 
They  put  in  separate  defences,  by  which,  amongst  other  things,  they  insisted,  that 
the  Bills  sued  upon  should  be  considered  as  satisfied,  to  the  extent  of  the  amount  due 
on  the  Bill  for  £1224.  4s.  The  Court,  however,  disallowed  the  claim,  and  pro- 
nounced the  following  sentence:  — 

"  The  Court  having  heard  the  parties,  and  having  read  and  examined  the 
documents  and  vouchers,  filed  and  produced  in  this  matter,  condemns  the  Defendants, 
with  rejection  of  their  conclusion  of  exceptions,  and  answer  singuJi  in  solidum, 
the  one  paying  the  other  to  be  exonerated  to  be  re-imbursed  to  the  Plaintiffs :  and 
as  regards  the  first-named  Defendant,  on  receiving  cession  of  action,  if  need  be, 
against  the  second-named  Defendant,  the  protested  Bills  of  Exchange  filed  herein 

706 


ALLEN  V.   KEMBLE  [1848]  VI  MOOEE,  320 

of  £450  sterling,  and  £1070.  13s.  4d.  sterling,  with  damages,  for  re-exchange, 
of  25  [ii-r  cent,  and  intere.st  from  day  of  citation,  until  fully  paid  with  costs." 

[320]  Tiie  effect  of  this  is,  that  if  Allen,  the  indorser,  pays  the  Bill,  he  is  to  havo 
a  cession  of  action  against  Carberry,  the  drawer:  of  course,  whichever  pays  the 
Bill,  will  have  a  right  of  recourse  against  Mackie,  the  acceptor.  Mackie,  as  against 
the  holders,  the  Respondents,  has  a  clear  right  of  set-off,  by  the  law  of  England, 
and  the  question  is,  whether,  by  the  course  of  proceeding  adopted  by  the  Respondencs, 
of  suing  in  Demorara,  the  other  parties  to  the  Bill,  who  will  afterwards  have  a  right 
to  sue  Mackie,  their  right  can  be  defeated.  It  must  be  admitted,  that  this  would 
not  be  very  consistent  with  justice,  but  we  are  to  look  only  to  the  rules  of  law,  as  they 
may  be  applicable  to  the  issue  joined  between  the  parties,  upon  this  record. 

The  Appellants  contend,  that  their  liabilities  are  to  be  governed  by  the  Roman- 
Dutch  Law  which  prevails  in  Demerara,  where  the  Bill  was  clearly  made  and  signed, 
by  Carberry.  It  does  not  appear,  in  evidence,  when  the  indorsement  by  Allen  was 
made,  but  as  Carberry's  defence,  that  the  Bills  are  actually  paid  pro  tanto,  nmst,  if 
it  prevails,  protect  Allen,  the  indorser,  also,  this  is  not  material. 

The  Appellants  then  contend,  that  the  principle  of  compensation,  in  the  Civil 
law,  is  adopted  by  the  Roman-Dutch  Law,  and  applied  to  Bills  of  Exchange ;  that  l)y 
the  effect  of  this  principle,  a  debt  due  by  a  debtor  to  a  creditor  is  compensated,  or, 
in  other  words,  extinguished  by  a  liquid  debt,  of  the  same  amount  due  from  the 
creditor  to  the  debtor  ;  that  the  law  operates  an  extinguishment  of  the  one  debt 
by  the  other ;  that  a  surety  is  entitled  to  avail  himself  of  this  rule  of  law,  in  respect 
of  a  debt  due  to  the  principal  debtor  ;  and  that  the  drawer  and  indorser  of  a  Bill 
of  Exchange  are  [321]  deemed  sureties  for  the  acceptor,  and  are  entitled  to  the 
benefit  of  this  rule. 

To  support  this  doctrine,  various  authorities  were  cited,  from  Pothier,  Vander 
Linden,  Heineccius,  and  other  treatises,  which  appear  to  us  satisfactorily  to 
establish  the  proposition  contended  for. 

These  propositions,  indeed,  were  not  much  disputed  by  the  Respondents,  nor  was 
it  denied  that  when  a  Bill  is  drawn,  generally,  the  liabilities  of  the  drawer,  acceptor, 
and  indorser,  respectively,  must  be  governed  by  the  laws  of  the  countries  in  which 
the  drawing,  acceptance,  and  indorsement,  respectively  took  place.  But  it  was 
contended,  that  when  payment  is  to  be  made,  in  a  place  different  from  that  where 
the  contract  is  made,  the  parties  must  be  held  to  have  contracted  with  reference  to 
the  law  of  the  place  of  payment,  and  not  of  the  place  of  contract,  according  to 
the  maxim  of  the  Civil  law — "  Contraxisse  unus  guisque  in  eo  loco  intelligitiir  in 
quo  uf  solveref,  $e  ohligavit."  And  it  is  argued,  that  this  Bill,  being  drawn  payable 
in  London,  not  only  the  acceptor,  but  the  drawer,  must  be  held  to  have  contracted 
with  reference  to  the  English  Law. 

This  argument,  however,  appears  to  us  to  be  founded  on  a  misapprehension  of 
the  obligation  which  the  drawer  and  indorser  of  a  Bill  incurs.  The  drawer,  by 
his  contract,  undertakes  that  the  drawee  shall  accept  and  shall  afterwards  pay  the 
Bill,  according  to  its  tenor,  at  the  place  and  domicile  of  the  drawee  if  it  be  drawn 
and  accepted  generally.  At  the  place  appointed  for  payment,  if  it  be  drawn 
and  accepted,  payable  at  a  different  place  from  the  place  of  domicile  of  the  drawee. 
If  this  contract  of  the  drawer  be  broken  by  the  drawee,  either  by  non-acceptance, 
or  non-payment,  the  drawer  is  liable  for  payment  of  the  Bill,  not  where  the  Bill  was 
to  be  paid  [322]  by  the  drawee,  but  where  he,  the  drawer,  made  his  contract,  with 
his  interest,  damages,  and  costs,  as  the  law  of  the  country  where  he  contracted 
may  allow.  In  every  case  of  a  Bill  drawn  in  one  country  upon  a  drawee  in 
another,  the  intention  and  the  agreement  are,  that  the  Bill  shall  be  paid  in  the 
countr}^  upon  which  it  is  drawn.  But  it  is  admitted,  that  if  this  payment  be  not 
so  made,  the  drawer  is  liable,  according  to  the  laws  of  the  country  where  the  Bill 
was  drawn,  and  not  of  the  country  upon  which  the  Bill  was  drawn. 

What,  then,  is  the  consequence  of  altering  in  the  Bill  itself,  and  by  the  acceptance, 
the  place  at  which  the  acceptor  is  bound  to  pay?  Can  it  be  more  than  this,  that, 
as  to  the  acceptor  the  locus  solutionis  is  altered,  and,  therefore,  as  to  him,  the  lex 
loci  sohiti<jnis  is  altered  1  But  how  does  this  aft'ect  the  liabilities  of  the  other 
parties?  These  Bills  are  addressed  to  Mr.  Mackie,  Stranmaer,  Scotland;  if  no 
place  of  payment  had  been  mentioned,  they  would  have  been  payable  by  the  drawee,- 
according  to  the  law  of  Scotland.     London  being  fixed  as  the  place  of  pavment,  they 
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are  payable  hy  the  drawee,  according  to  the  law  of  England  :  a  different  law  is 
imported  as  regards  the  acceptor,  but  not  as  affects  other  parties. 

There  is  nothing  to  support  the  distinction  contended  for  by  the  Respondents, 
in  two  of  the  three  cases  referred  to  by  them.  In  Eobhison  v.  Bland  (1  W.  Bla.  234, 
256,  and  2  Burr.  1077),  and  in  Cooper  v.  Lord  W<tlde(jrave  (2  Beav.  282),  the  case 
arose  on  the  liability  of  the  acceptors ;  and,  in  the  latter  of  these  cases.  Lord 
Langdale,  after  remarking  how  little  is  to  be  found  in  English  decisions,  upon 
subjects  of  this  kind,  observes,  that,  as  to  the  drawer  and  in-[323]-dorser  of  the 
Bill,  the  law  of  the  place  where  the  Bill  was  drawn  and  indorsed,  and  not  where  it 
was  made  payable,  might  govern.  The  case,  however,  mainly  relied  upon  by  (.he 
Respondents,  was  EothschUd  v.  Carrie  (1  Q.B.  Rep.  45).  In  that  case,  a  Bill  was 
drawn  in  England,  on  a  party  resident  in  Paris,  and  made  payaljle  in  Paris,  in 
favour  of  a  payee  resident  in  England.  It  was  indorsed  over  in  England,  by  the 
payee,  to  a  party  ahso  resident  in  England.  The  Bill  having  been  dishonoured 
by  the  acceptor,  in  Paris,  it  was  held,  that  protest  and  notice  of  dishonour,  regular 
according  to  the  law  of  France,  though  alleged  to  be  insufficient,  according  to  the 
law  of  England,  were  sufficient  to  charge  the  indorser. 

It  may  be  observed,  that  since  the  cases  above  referred  to  were  decided,  the  whole 
law  upon  this  subject  has  been  most  carefully,  elaborately,  and  learnedly  examined 
by  Mr.  Justice  Story  in  his  treatise  on  "  Bills  of  Exchange,"  and  he  disapproves 
of  the  decision  in  the  case  of  Rothschild  v.  Currie  (Story  on  Bills,  note,  p.  352);  but, 
without  expressing  any  opinion  upon  that  decision,  it  is  enough  for  us  to  observe, 
that  the  Court  did  not  profess  to  depart  from  any  principles  of  law  acted  upon  in 
previous  cases,  and  whether  those  principles  were,  or  not,  accurately  applied  to  the 
particular  case,  is  not,  for  the  present  purpose,  material. 

We  are  of  opinion,  upon  the  whole,  that  this  case  must  be  decided  according  to 
the  Law  of  Demerara,  and  that  the  amount  due  upon  the  Bill  for  £1070  13s.  4d., 
which  iirst  became  due,  must  be  considered  as  compensated  and  extinguished  from  the 
time  it  became  due  by  the  amount  of  the  Bill  for  £1224  4s.,  and  interest,  and  that 
the  remainder  of  that  Bill  must  be  applied  as  [324]  far  as  it  will  extend  towards 
payment  of  the  Bill  for  £450 ;  and  that  sentence  ought  to  have  been  pronounced  in 
the  Court  below  only  for  so  much  of  the  Bill  of  £450  as  will  remain  unpaid  after 
such  application,  with  interest,  according  to  the  law  of  Demerara,  but  with  no 
other  expenses  and  no  costs  of  suit. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  B.  Foreign  Bills  and  Note.s,  J.  Liabilities 
of  Parties,  2.  Drawer  and  Indorser;  tit.  COLONY,  II.  Particular  Colonies, 
3.  British  Guia.na;  tit.  INTERNATIONAL  LAW,  IV.  Contracts,  e.  Negotiable 
Instruments.  S.C.  13  Jur.  287.  On  point  (i.)  as  to  interpretation  of  drawing, 
acceptance  and  indorsement,  see  Rouquette  v.  Overma.ti.  1875,  L.R.  10  Q.B.  540; 
Home  V.  Rouquette,  1878,  3  Q.B.D.  523;  In  re  Conunercial  Banl-  of  South 
Australia,  1887,  36  Ch.  D.  525;  Alcock  v.  Smith,  1892,  61  L.J.  Ch.  161  :  Bills 
of  Exchange  Act,  1882  (45  and  46  Vict.,  c.  61),  s.  72;  and  British  Guiana  Bills 
of  Exchange  Ordinance  (No.  13  of  1891),  s.  72;  (ii.)  as  to  weight  assigned  to 
Story's  treatise  (6  Moo.  P.C.  323),  cited  in  Shepjmrd  v.  Bennett,  1870,  L.R.  3 
Ad.  and  E.  256  ;  (iii.)  as  to  re-arguing  appeal  (6  Moo.  P.C.  315),  see  cases  cited 
in  note  to  Frankkmd  v.  M'Gusty,  1830,  1  Knapp  at  p.  310.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE,  AT  FORT 
WILLIAM  IN  BENGAL. 

MUTTYLOLL  SEAL,— Appella?it ;   ROBERT  O^DO^\'DA,— Respondent  *   [Feb.    25, 

28,  and  29,  1848]. 

A  Bill  of  Sale  and  assignment  of  goods,  described  as  being  in  certain  warehouses 
belonging  to  A.,  was  given  by  him  for  the  loan  of  a  sum  expressed  to  have  been 
paid  on  the  day  of  the  date  thereof.     Upon  an  action  of  trover  brought 

*  Present:  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh.     Assessor, — Sir  E.  Ryan,  Knt. 
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against  the  assignee  of  A.,  who  had  seized  the  goods,  it  appeared,  in  evidence, 
that  a  portion  only  of  the  goods  was  in  the  warehouse  specified  at  tlie  date 
of  the  sale,  and  that  no  part  of  the  loan  was  paid  on  that  day,  the  same  being 
discharged  by  instalments  a  few  days  afterwards:  whereuj)on  the  Judges  of 
the  Supreme  Court  held,  that  there  had  been  no  valid  transfer,  and,  con- 
sequently, no  conversion,  and  gave  an  interlocutory  judgment  and  verdict 
in  accordance  with  such  view. 
Held  by  the  Judicial  Committee,  on  appeal  from  such  judgment  and  verdict, 
and  from  an  order  refusing  a  new  trial,  that  the  judgment  and  verdict  were 
not  justified  by  tiie  evidence,  and  must  be  reversed,  and  a  new  trial  granted. 

This  was  an  action  of  trover  brought  by  the  Appellant  against  the  Respondent, 
the  assignee  of  the  [325]  estate  and  effects  of  the  firm  of  Messrs.  Tulloh  and  Co.  of 
Calcutta.     The  circumstances  which  led  to  this  action,  were  as  follows  :  — 

In  the  year  18iG,  the  firm  of  Tulloli  and  Co.  carried  on  business,  in  Calcutta,  as 
merchants  and  brokers.  The  firm  had,  for  some  time,  had  extensive  dealings  in 
trade  with  the  Appellant,  and,  on  the  30th  of  April,  1846,  was  indebted  to  him  in 
a  sum  amounting  to  £70,000,  for  which  he  held  securities.  At  that  time,  they 
had  a  pressing  occasion  for  an  immediate  advance  of  money,  and  Mr.  Dowleaus,  one 
of  the  partners,  in  the  name  of  the  firm,  applied  to  the  Appellant  for  a  loan  of 
Rs.  60,000,  who  was  willing  to  entertain  the  request,  but  required  a  fresh  security  for 
the  advance.  Dowleans  proposed  that  Tulloh  and  Co.  should  give  him  an  assigimient, 
by  way  of  mortgage,  of  a  quantity  of  wine,  ale,  and  other  liquors  belonging  to 
the  firm.  The  Appellant  had  a  draft  bill  of  sale,  and  assignment,  prepared,  and 
delivered  it  to  Dowleans,  informing  him,  that  if  the  firm  would  execute  a  bill  of 
sale,  and  give  him  possession  of  their  own  stock  of  wines  and  other  liquors,  he 
would,  at  once,  advance  the  sura  of  Rs.  15,000,  which  was  required  immediately, 
and  the  balance  of  the  Rs.  60,000,  as  there  was  occasion  for  it.  At  that  time,  the 
wines  and  other  liquors'  in  question,  were  in  two  different  godowns,  or  warehouses, 
one  called  the  Mission  Row,  or  Hickey  Bailey's  goduwn,  which  contained  exclusively 
their  own  wines  and  liquors,  and  the  other  called  the  Bengal  Club  godowti,  in  which 
the  goods  belonging  to  the  firm  were  mixed  [326]  up  with  consignments  from  their 
constituents,  entrusted  to  them  for  sale.  The  value  of  the  wines  and  other  liquors, 
which  were  their  own  property,  was  between  sixty  and  seventy  thousand  rupees. 
Dowleans  agreed  to  the  terms  required  by  the  Appellant,  and,  on  the  next  day,  the 
1st  of  May,  the  following  bill  of  sale  and  assignment  (copied  from  the  draft  prepared 
by  the  Appellant)  and  memorandum  was  written  out  by  Mr.  Buckland,  another  of 
the  partners,  and  signed  by  him,  in  the  name  of  the  firm,  of  Tulloh  and  Co.  :  — 

"  We  do  acknowledge  to  have  this  day  borrowed  and  received,  from  Baboo  Mutty- 
loll  Seal,  the  sum  of  Company's  rupees,  60,000  ;  and,  in  consideration  of  the  same, 
we  do  hereby  bargain,  and  sell,  and  assign,  to  the  said  Baboo  MuttyloU  Seal,  all  and 
every  the  goods,  merchandizes,  chattels,  and  effects,  now  lying  and  being  in  certain 
godowns  and  premises  of  and  belonging  to  us,  in  Mission  Row,  Calcutta,  known 
under  the  name  of  Hickey  Bailey  and  Company's  godowns,  to  hold  and  receive,  as 
and  for  his  own  goods,  chattels  and  effects  ;  and  we  do  hereby  warrant  the  same  to  the 
said  MuttyloU  Seal,  against  us,  and  each  of  us,  our  executors  and  administrators, 
for  ever.     Dated  the  30th  of  April,  1846,  Tulloh  and  Co. 

"  Be  it  known  that,  on  this  day,  possession  of  the  said  several  goods  and  mer- 
chandizes, chattels  and  effects,  was  given  to  the  said  MuttyloU  Seal,  Esquire,  by 
delivering  to  him  the  keys  of  the  several  godowns,  in  which  the  said  goods  are 
stored. 

"Witness,  "Calcutta,   1st  May,   1846. 

"  John  Hughes.  Tulloh  and  Co." 

"  Peter  Palmer." 

Neither  Hughes  nor  Palmer,  whose  names  appeared  [327]  as  attesting  witnesses 
to  this  statement,  and  who  were  at  that  time  clerks  in  the  employ  of  Tulloh  and  Co., 
actually  saw  it  executed  by  Buckland  ;  but  being  well  acquainted  with  his  hand- 
writing, they  added  their  signatures  afterwards  on  the  same  day,  at  the  request  of 
Dowleans. 
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Immediately  after  the  l)ill  of  sale  was  made  out  and  signed,  the  Appellant  ad- 
vanced to  TuUoh  and  Co.  Rs.  15,000.  Within  two  or  three  days  afterwards,  he 
advanced  to  them  two  other  sums,  one  of  Rs.  10,000,  and  the  other  of  Rs.  4300  ;  and, 
on  the  9th  of  May,  he  accepted  a  bill  of  exchange  for  Rs.  31,611.  1.  6.,  drawn  upon 
him  by  Tulloh  and  Co.,  and  payable  three  days  after  date,  and  other  large  sums 
were  also  paid  by  him  on  their  account.  These  monies  were  advanced  upon 
security  of  the  goods  agreed  to  be  assigned  to  the  Appellant. 

Immediately  after  the  bill  of  sale  was  signed  by  Tulloh  and  Co.,  Dowleans  gave 
directions  to  one  of  the  clerks  to  make  out  a  correct  list  of  all  the  goods  in  question, 
and  transfer  them  to  the  custody  of  the  sircar,  or  clerk,  of  the  Appellant.  He  then, 
accompanied  by  Palmer  and  another  of  the  clerks  of  Tulloh  and  Co.,  took  with  him 
Gangooly,  the  managing  clerk  of  the  Appellant,  and  went  to  the  Mission  Row  godown, 
and  told  their  warehouseman,  Rajoo  Dutt,  to  give  possession  of  it  to  Gangooly,  and 
also  to  make  over  to  him  all  the  wines  and  liquors  stored  in  it,  and  also  those  belong- 
ing to  Tulloh  and  Co.,  which  were  in  the  Bengal  Club  godowiis,  but  not  those  which 
were  the  property  of  their  constituents.  Gangooly  then  took  possession  of  the 
warehouses,  and  sent  for  two  locks,  one  of  which  he  caused  to  be 
placed  [328]  on  the  door  of  the  Mission  Row  godown,  and  the  other 
on  that  of  the  Bengal  Club  godown.  Some  of  the  goods  in  the  latter  godown  were  re- 
moved the  same  day  ;  but  as  the  quantity  was  large,  and  the  goods  belonging  to 
Tulloh  and  Co.,  as  their  own  property,  could  not  be  inmiediately  separated  from 
their  consignments,  it  took  five  days  to  remove  them  all.  Until  this  was  completed, 
Rajoo  Dutt  kept  padlocks  of  his  own  upon  the  doors  of  the  Mission  Row  and  the 
Bengal  CluVi  godoinis,  and  Gangooly  stationed  every  evening  a  watchman  at  each 
door.  On  the  fifth  day  the  Mission  Row  godown  was  quite  full,  and  a  list  was  made 
out  by  Ramdhone  Bose,  one  of  the  clerks  of  the  Appellant,  of  all  the  goods  in  that 
godown,  as  well  as  of  those  that  still  remained  in  the  Bengal  Club  godown  belonging 
to  Tulloh  and  Co.  The  other  goods  in  the  Bengal  Club  godown,  which  consisted  of 
consignments,  had  in  the  meantime  been  removed,  and  none  remained  there  but 
those  which  belonged  exclusively  to  Tulloh  and  Co.  Gangooly  then  informed  Dow- 
leans that  the  Mission  Row  godown  was  full,  and  the. keys  of  the  two  padlocks,  which 
Rajoo  Dutt  had  kept  up  to  that  time,  were  delivered  up  to  him. 

During  this  interval,  Tulloh  and  Co.  sometimes  sent  for  different  quantities 
of  the  wines  and  liquors  which  were  in  the  possession  of  the  Appellant,  but,  with  one 
or  two  exceptions,  paid  in  cash  for  whatever  they  received  out  of  the  godowns 
before  mentioned,  and  a  list  of  these  deliveries,  and  the  amounts  paid  upon  each, 
was  kept  by  Gangooly. 

On  the  19th  of  May,  the  firm  of  Tulloh  and  Co.  was,  under  the  provisions  of  the 
Act,  9  Geo.  IV.,  chap.  73,  entitled,  "  An  Act  to  provide  for  the  relief  of  Insol-[329]- 
vent  Debtors  in  the  East  Indies,"  adjudged  by  the  Insolvent  Debtors'  Court  at 
Calcutta  to  have  committed  an  act  of  insolvency;  and  on  the  following  day  the  Re- 
spondent was  duly  appointed  assignee  of  their  estate  and  effects. 

On  the  26th  of  May,  the  Respondent  turned  the  servants  of  the  Appellant  out  of 
possession  of  the  Mission  Row  and  Bengal  Club  godowns,  and  took  away  from 
them  the  keys  of  the  doors,  and  seized  the  goods  contained  in  them,  which  he  refused 
to  deliver  up. 

The  Appellant,  on  the  flth  of  June,  1846,  brought  an  action  of  trover,  in  the 
Supreme  Court  of  Calcutta,  against  the  Respondent,  and  laid  the  damages  at 
Rs.  100,000.  The  Respondent  pleaded  two  pleas  to  the  declaration, — First,  not 
guilty ;  and.  Secondly,  denial  of  Plaintiff's  possession. 

The  cause  was  tried  before  Mr.  Justice  Grant  and  Mr.  Justice  Seton,  on  the  13th 
of  July  and  two  following  days,  when  the  above  facts  were  established,  by  evidence, 
on  the  part  of  the  Plaintiff.  The  Court  gave  interlocutory  judgment  in  the  nature 
of  a  verdict  for  the  Defendant,  on  both  the  issues  raised  by  the  pleadings.  The 
following  reasons  were  delivered  by  Mr.  Justice  Grant: — "We  are  of  opinion,  that 
there  must  be  a  verdict  for  the  Defendant.  The  assignment  which  is  put  in  by  the 
Plaintiff,  bears  date  the  30th  of  April ;  and  dates,  in  a  matter  of  this  sort,  are 
things  of  great  importance.  It  states,  the  borrowing  and  receipt  of  Rs.  60,000,  on 
that  date,  when  it  appears,  from  the  evidence  offered  by  the  Plaintiff,  that  no  money 
was,  upon  tliat  day,  borrowed  or  received  ;  and  it  states,  that  goods  in  tlie  godown. 
in  Mission  Row,  called  Hickoy  Bailey's  godown,  were  [330]  delivered  to  the  Plaintiff, 
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when,  in  fact,  it  appears,  that  few  of  the  goods  in  question  were,  at  that  time,  in 
that  godnirii,  and  no  goods  were  then  delivered  to  the  Plaintiff.  To  this  document 
is  appended  a  memorandum,  bearing  date  the  1st  of  May,  signed  by  Tulloh  and  Co., 
to  which  is  annexed  a  false  attestation,  the  witnesses  who  attest  not  being,  either 
of  them,  present  when  the  signature  was  affixed.  We  think,  therefore,  that  the 
foundation  of  the  Plaintiff's  claim  fails  him,  for  the  document  put  in  to  prove  this 
transaction,  states  one  entirely  different  from  the  transaction  which  he  has  proved. 
The  document  being  disproved  by  the  evidence,  upon  the  question  of  law  we  give  no 
opinion,  because  it  is  unnecessary;  but,  if  it  were  necessary,  I  should  have  little 
difficulty  in  giving  my  opinion,  that  there  was  no  valid  transfer  of  possession,  accord- 
ing to  the  old  case  in  Lord  Coke's  Reports  (Twyue's  Ca.se,  3  Kep.  p.  80),  and  every 
case  upon  the  subject  since;  all  which  show,  that  the  transfer  of  possession  must  be 
open  and  notorious,  to  prevail  against  the  right  of  the  assignee  of  the  Insolvent 
Court." 

The  Appellant  afterwards  applied  for  a  rule  nid,  for  a  new  trial,  on  two  grounds  : 
• — First,  that  the  verdict  was  against  evidence ;  and.  Secondly,  that  there  was  a 
misdirection  in  point  of  law.  The  Court  refused  the  rule,  as  it  "  considered  that 
the  verdict  was  not  against  evidence,  and  that  there  was  no  misdirection  ;  that  the 
case  was  decided  on  the  matters  of  fact  solely;  viz.,  that  the  evidence  given  by  the 
Plaintiff  did  not  support  the  written  document  set  up  by  him  as  the  foundation 
of  his  case,  but  was  in  contradiction  to  it." 

The  Appellant  appealed  from  the  interlocutory  [331]  verdict  of  the  Court,  in  the 
nature  of  a  Judgment,  and  from  the  Order  of  the  Supreme  Court,  refusing  a  new  trial 
to  Her  Majesty  in  Council. 

Mr.  Wigram,  Q.C.,  Mr.  Leith,  and  Mr.  Forsyth,  for  the  Appellant. — This  judg- 
ment cannot  stand.  The  reasoning  of  the  Court,  both  on  delivering  interlocutory 
judgment,  and  in  refusing  a  new  trial,  is  inapplicable  to  the  case.  It  was  founded 
on  an  erroneous  view  of  the  law.  This  is  not  an  action  brought  on  an  executory 
contract  contained  in  a- written  instrument.  The  only  question  was,  whether  there 
was  a  valid  transfer  of  the  goods  to  the  Appellant.  The  evidence  was  consistent 
with  the  Bill  of  Sale,  but  the  Court,  in  its  judgment,  does  not  profess  to  consider  the 
dift'erence  between  the  Bill  of  Sale  and  the  facts  proved  in  evidence,  as  a  badge  of 
fraud,  in  which  view  alone  it  could  have  any  bearing  upon  the  question  at  issue 
in  the  cause ;  but  it  treats  the  difference  between  the  Bill  of  Sale  and  the  facts 
proved  in  evidence,  and  if  it  were  a  variance  in  itself  fatal  to  tlie  Plaintiff"s  case.  We 
submit,  however,  that  unless  there  had  been  some  question  of  fraud,  this  difference 
was  wholly  immaterial.  It  made  no  difference  as  to  the  legal  effect  of  the  assign- 
ment, whether  the  whole  of  the  money  was  advanced  at  one  time  or  by  instalments, 
or  whether  all  or  part  only  of  the  goods,  in  question,  were,  at  that  time,  delivered 
to  the  Appellant.  The  only  question  for  the  Court  to  consider,  was,  whether  the 
goods  were  really  pledged,  for  a  bona  fide  advance,  and  this  fact  is  established  by 
the  evidence.  The  Court  declined  to  give  an  opinion  that  the  transfer  was  invalid, 
on  the  [332]  ground  of  not  being  open  and  notorious,  although  the  Judge  says,  that 
if  it  were  necessary  he  would  have  little  difficulty  in  deciding  against  its  validity 
on  that  account.  Upon  this  point,  also,  we  submit  that  the  Court  is  mistaken,  for 
all  the  circumstances  attending  the  assignment  negatived  fraud,  and  gave  sufficient 
notice  of  the  transfer  of  the  goods.  The  delivery  took  place  openly,  and  it  was 
notorious  to  all.  Even  if  Tulloh  and  Co.  had  retained  possession,  it  would  have 
made  no  difference,  as  there  was  no  fraud,  and  the  Plaintifl''s  title  was  not  im- 
peachable under  the  Indian  Insolvent  Act,  upon  their  reputed  ownership.  It  is 
not  even  suggested  by  the  Court,  that  the  assignment  was  voluntary  on  the  part  of 
Tulloh  and  Co.,  so  as  to  be  defeated  by  force  of  the  28tli  section  of  the  Indian  Insolvent 
Act,  9  Geo.  IV.,  c.  7-3.  The  evidence  established,  that  the  legal  property  and  right 
of  possession  in  the  goods  were,  at  the  time  of  the  seizure  by  the  Respondent,  vested 
in  the  Appellant,  that  being  so,  the  Respondent  was  guilty  of  a  conversion.  The 
verdict  was  entered  and  judgment  signed  by  the  Respondent  on  both  the  issues  raised 
by  the  pleadings,  whereas  the  evidence  established  the  fact  of  a  conversion,  and, 
therefore,  even  if  the  Respondent  had  been  entitled  to  a  verdict  on  the  second  issue, 
still  the  verdict  on,  the  issue  of  "  not  guilty  "  ought  to  :have  been  entered  for  the 
Appellant.     A  new  trial  ought  to  have  loeen  granted  to  the  Appellant,  as  the  verdict 
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was  against  evidence,  and  there  was  a  misdirection  in  point  of  luw.  They  referred 
to  the  following  authorities.  Laay  Ariiidell  v.  Fliipps  (10  Ves.  139).  Mnrtindale 
V.  Bootli  (.3  Bar.  and  Ad.  498).  Manton  v.  Moore  (7  Term.  67).  Smith  v.  Tojipiiig 
(5  Bar.  and  Ad.  67-4).  Twyno's  [333]  Case  (3  Co.  Rep.  80).  I'arl-e  v.  Mearx  (2  Bos.  and 
Pull.  217).  Grellier  v.  NeaJe  (Peake's  N.P.  Cases,  146).  Cudogan  v.  Kennel  (Cowp. 
435).     Fitzgerald  v.  Ehee  (2  Camp.  635). 

Mr.  Parker,  Q.C.,  and  Mr.  Greenwood,  for  the  Respondent. — We  submit,  that  the 
conversion  was  not  made  out,  and  that,  upon  the  evidence,  the  goods  mentioned  in 
the  declaration  were  not  sufficiently  connected  with  the  places,  times,  and  goods 
spoken  of  by  the  witnesses.  Upon  the  evidence  adduced,  the  Court  could  come  to 
no  other  conclusion,  than  that  the  Plaintiff  failed  to  prove  any  assignment  to  him- 
self of  the  goods  taken  by  the  Defendant ;  and  viewing  the  finding  of  the  Court  as 
a  verdict  of  a  jury,  it  ought  not  to  be  disturbed.  It  is  clear,  that  under  the  circum- 
stances proved,  even  if  the  Plaintiff  had  succeeded  in  proving  an  assignment  to 
himself,  such  assignment  would  have  been  void  as  against  the  creditors  of  Messrs. 
Tulloh  and  Co.,  and  especially  as  against  the  Defendant,  as  assignee  of  the  in- 
solvents, under  the  Statute,  9  Geo.  IV.,  c.  73.  They  cited  Battershee  v.  Farrington 
(1  Swanst.  106),  Belcher  v.  Prittie  (10  Bing.  408). 

The  Right  Hon.  Dr.  Lushinglon. — Their  Lordships  are  unanimously  of  opinion, 
that  the  Appellant  is  entitled  to  a  new  trial,  as  they  consider  that  the  Court  below 
has  not  weighed  all  the  circumstances  in  evidence,  with  sufficient  accuracy  to  justify 
the  verdict  it  has  given.  Tlieir  Lordships  do  not  think  it  right  or  fit  to  enter  into 
the  particular  [334]  reasons  the  learned  Judges  below  have  given,  but  consider  that 
there  should  be  a  new  trial.  The  opinion  of  their  Lordships  is,  therefore,  that  the 
Judgment  of  the  Court  below  be  reversed,  and  that  the  rule  for  a  new  trial  be  made 
absolute. 

[Mews'  Dig.  tit.  BILLS  OF  SALE ;  G.  Property  passing  by.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

NATHANIEL  COLBY  and  0{]iqy&— Appellants ;    WILLIAM  WATSON  and 

Another, — Respondents*  [Feb.  28,  1848]. 

The  Endeavour. 

Upon  a  tender  for  salvage-services  in  getting  a  vessel  oft"  the  Newcombe  Sand,  it 
appeared,  that  in  order  to  get  the  vessel  off  the  Sand,  both  her  bower  anchors 
and  chains  were  slipped,  and  that  the  salvors,  after  getting  her  off,  called  in 
the  aid  of  another  boat  to  recover  the  anchors.  Held  that  the  general  salvage 
was  completed,  when  the  vessel  was  off  the  Sand,  and  that  the  getting  up  of 
the  anchors  formed  no  ingredient  in  the  salvage  services  as  to  entitle  those 
who  recovered  the  anchors  to  share  in  the  general  salvage  of  the  ship  and 
cargo  [6  Moo.  P.C.  340,  341]. 

Where  the  salvors  took  no  step  in  the  Admiralty  Court  to  issue  a  Commission  of 
appraisement  of  the  vessel  proceeded  against,  this  Court,  as  the  Court  of 
final  appeal,  will  not  admit  affidavits  appraising  the  vessel  [6  Moo.  P.C.  338]. 

This  was  an  appeal  from  a  Decree  of  the  High  Court  of  Admiralty,  in  a  cause 
of  salvage,  in  which  that  Court  pronounced  that  a  tender  of  £100,  made  on  [335] 
behalf  of  the  owners  of  the  ship  Endeavour  and  her  cargo,  to  the  respective  owners 
and  boatmen  belonging  to  the  yawls  Welcome  Home,  and  Happy  Return,  was  a  suffi- 
cient remuneration  for  the  services  rendered  by  them  in  rescuing  her  off  the  New- 
combe Sand.     The  cause  was  brought  under  the  following  circumstances:  — 

On  the  29th  of  January,  1846,  the  Endeavour,  on  a  voyage  from  Hartlepool  to 
London,  with  a  cargo  of  coals,  was  run  into  and  damaged  in  her  rigging  by  a  brig 
in  Corton  Roads,  and  soon  after,  missing  stays,  she  grounded  on  the  Newcombe 
Sand,  off  the  coast  of  Suffolk,  about  four  o'clock  p.m.,  an  hour  after  low-water.  The 
weather  was  fine,  the  wind  very  light.     All  sail  was  immediately  hove  back,  with  a 

*  Present:  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Sir  Herbert  Jenner 
Fust,  and  the  Right  Hon.  T.  Pembcrton  Leigh. 
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view  of  backing  licr  off,  but  without  effect,  and  the  small  bower  unuhor,  weighing 
9  cwt.,  was  let  go,  and  twenty  fathoms  chain  veered  away.  About  five  o'clock,  a 
fishing-smack  came  alongside,  and  oft'ered  assistance,  which  the  Master  declined. 
The  Wehomf  Hume,  with  eighteen  men,  and  a  galley,  afterwards  came  alongside, 
and  the  Master  of  the  Endeavour  inquired  the  charge  of  running  an  anchor  away. 
The  crew  of  the  Welcome  Home  refused  to  make  any  specific  charge,  and  the  Master 
engaged  their  services.  The  Welcome  Home  ran  away  the  Endeavoui-'s  best  bower 
anchor,  weighing  ten  cwt.,  and  fifty  fathoms  of  chain;  and  her  small  bower  being 
slipped,  she  was,  at  high-water,  hove  off  to  the  best  bower  ;  her  kedge  with  two 
warps  was  run  away  to  the  eastward,  and  she  was  hove  further  off  the  ground,  slipped 
from  her  best  bower  and  chain,  and  brought  up  by  her  kedge  until  the  Endeavour's 
anchors  and  cables  were  recovered,  and  at  half-past  ten  she  [336]  was  brought  up 
in  Gorton  Roads.  In  recovering  the  anchors  and  chains,  the  other  yawl,  the  Happy 
Return,  with  eighteen  men,  was  employed  at  the  instance  of  the  crew  of  the  Wel- 
come Home.  The  whole  number  of  men  engaged  in  actual  salvage-service  was 
twenty-nine.  The  value  of  the  ship,  cargo,  and  freight,  was  sworn  at  £1834.  The 
owners  of  the  Endeavour  tendered  £100,  which  the  salvors  rejected,  when  an  action 
was  entered  by  them  at  £400. 

The  salvors  relied  upon  the  number  of  hands  employed,  contending,  that  it  was 
owing  to  that  circumstance  alone,  that  tlie  vessel  was  got  off  that  tide.  The  owners 
of  the  Endeavour,  on  the  contrary,  insisted  that  such  numerical  force  was  wholly 
unneci'ssary,  and  altogether  unauthorised  by  the  Master,  who  only  engaged  the 
crew  of  the  Welcome  Home,  to  carry  out  an  anchor  and  heave  at  the  windlass  ;  and 
that  this  yawl's  crew  could  have  recovered  both  anchors  and  chains,  as  they  were 
engaged  to  do,  and,  that  if  an  unlimited  number  of  persons  were  permitted  by  the 
original  salvors  to  assist  in  doing  that  for  which  the  latter  were  solely  engaged, 
and  quite  competent  to  perform,  the  owners  were  not  legally  rendered  liable  to 
remunerate  such  persons  as  salvors. 

The  learned  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington),  by 
his  sentence,  held  the  tender  to  be  sufficient ;  that  when  the  vessel  got  off  the  Sand, 
there  was  an  end  of  the  salvage-service;  that  the  Happy  Heturn  was  not  a  salvor; 
and  that,  if  she  was  entitled  to  be  paid  at  all,  it  was  simply  for  work  and  labour 
done  in  getting  up  the  anchors,  and  condemned  the  salvors  in  £15,  nomine  expensa- 
rum. 

[337]  From  this  sentence  the  salvors  appealed,  and,  by  their  reasons  of  appeal, 
submitted  that  the  sentence  ought  to  be  reversed, — 

Because,  it  appeared  from  the  proofs  in  the  cause,  that  the  Endeavour,  and  her 
cargo,  were  rescued  from  a  state  of  peril  at  sea,  by  the  united  exertions  of  twenty- 
nine  men  ;  and 

Because  the  vessel,  having  lost  both  her  bower  anchors  and  cables,  and  being 
merely  held  by  her  kedge  anchor,  was  not  in  a  .state  of  security;  and,  consequently, 
that  the  weighing  of  the  two  bower  anchors  and  cables,  formed  a  most  important 
ingredient  in  the  salvage  services. 

The  Respondents,  on  the  other  hand,  contended,  that  the  sentence  appealed  from 
was  proper,  for  the  following  reasons  :  — 

1st.  Because  the  only  salvage-service  received  by  the  Endeavour  were,  in  fact, 
performed  by  one  boat's: crew,  the  eighteen  men  of  the  Welcome  Home,  and  were 
terminated  by  the  Endeavour  being  hove  oft"  the  Sand,  without  any  difficulty,  danger, 
or  extraordinary  exertion,  by  about  two  hours'  labour,  and  during  fine  weather. 

2nd.  Because  the  boat's-crew  of  the  Welcome  Home  were  alone  engaged  by  the 
Master  to  perform  the  whole  necessary  service,  including  the  picking  up  and  putting 
on  board  both  the  anchors  and  chains,  which  they  might  easily  have  done,  and  that 
no  necessity  existed  for  sending  on  shore  for,  and  employment  of,  the  Happy  Eeturn, 
and  such  additional  men,  and  such  employment,  not  having  been  ordered  or 
authorised  by  the  Master,  the  Appellants  were  not  liable  to  remunerate  those  men 
as  salvors. 

:5rd.   Because  the  getting  the  Endeavour  off  the  [338]  Sand,  and  recovering  her 
anchors  and  chains,  under  the  circumstances,  were  such  ordinary  and  slight  salvage- 
services,  and  required  for  their  performance  so  small  an  amount  of  skill,  labour, 
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or  time  (by  whatever  number  of  mea  performed),  as  to  be  amply  compensated  by  the 
£100,  especially  considering  the  value  of  her  cargo. 

At  the  opening  of  the  appeal,  the  Counsel  for  the  Appellants  applied  to  be 
admitted  to  bring  in  affidavits  of  the  actual  value  of  the  ship,  upon  the  ground  that 
the  salvor's  agent,  in  the  Court  below,  believing  that  the  owners  would  give  a  fair 
value,  did  not  think  it  necessary  to  extract  a  commission  of  appraisement,  but  that 
it  had  been  discovered  that  the  vessel  and  cargo  was  of  greater  value.  That  the 
Court  below  awarded  £100  upon  an  e.stimated  value  of  £18-34;  they  cited,  in  sup- 
port of  the  application,  the  Oscar  (2  Hagg.  Adm.  Rep.  257). 

Sir  Herbert  Jenner  Fust. — We  cannot  entertain  this  application.  The  Appel- 
lants ought  to  have  applied  to  the  Court  below,  and  have  made  it  a  part  of  the 
appeal,  whereas  no  s-tep  has  been  taken  in  this  matter,  and  you  now  ask  a  Court  of 
final  appeal  to  receive  further  evidence.  The  Appellants  have  let  the  proper  time 
go  by,  and  this  Court  cannot  hel]>  them. 

Mr.  Serjeant  Shee,  and  Dr.  Robinson,  for  the  Appellants. — The  Court  below  has 
allowed  nothing  for  recovering  the  anchors,  but  we  submit  that  the  recovering  [339] 
the  anchors,  in  such  circumstances,  was  a  salvage-service.  They  were  lost  in  the 
course  of  the  salvage-service,  and  the  Endeavour  could  not  go  away  without  them. 
The  salvage  was  not  complete  until  the  anchors  were  safely  on  l)oard. — [Lord  Lang- 
dale. — Do  you  contend  that  after  the  ship  was  salved,  there  was  another  salvage- 
service  for  recovering  her  anchors?] — The  Wreck  and  Salvage  Act,  9  and  10  Vict., 
c.  99,  s.  19,  recognizes  as  salvage-service,  the  recovery  of  an  anchor. — [Lord  Lang- 
dale. — The  anchors  were  not  derelict,  it  was  known  where  they  were.] — It  is  a  ques- 
tion of  principle,  whether,  when  an  anchor  is  lost  in  the  course  of  a  salvage-service 
rendered  to  the  ship,  and  the  recovery  of  the  anchor  is  necessary,  in  order  to  place 
her  in  a  place  of  safety,  it  is  not  a  salvage-service,  and  entitled  to  reward.  The 
Westminster  (1  W.  Rob.  jun.  229),  shows  the  modes  of  estimating  the  salvage. 
Independent  of  salving  the  anchors,  the  value  of  the  service  was  not  sufficiently  con- 
sidered ;  only  £100  is  given  out  of  £1800,  to  twenty-nine  men. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Dr.  Harding,  for  the  Respondents, 
were  not  called  upon  to  address  their  Lordships. 

Sir  Herbert  Jenner  Fust. — Their  Lordships  entirely  agree  in  the  opinion  of  the 
learned  Judge  of  the  Court  of  Admiralty.  The  facts  of  the  case  lie  in  a  very  narrow 
compass.  The  Endeavour,  bound  to  London  from  Hartlepool,  with  a  cargo  of  coals, 
about  half-past  three  o'clock  on  the  afternoon  of  the  29th  of  January,  got  on  the 
Newcombe  [340]  Sand,  oil  the  coast  of  Suffolk,  and  remained  there  for  some  time, 
the  Master  having,  at  first,  refused  to  accept  the  assistance  offered  him,  thinking 
his  own  crew  would  be  sufficient  to  get  the  ship  off'  the  Sand.  The  services  of  the 
salvors  were  accepted,  and  twenty-nine  men  were  engaged,  as  stated  by  the  salvors, 
from  half-pa.st  five,  and  by  the  owners,  from  eight  o'clock  until  about  ten  or  eleven 
at  night.  Therefore,  these  twenty-nine  men,  in  two  vessels,  were  employed  this 
time  in  doing  what  was  necessary  for  the  purpose  of  getting  this  vessel  off  the  Sand : 
the  whole  salvage-service  was  completed.  Two  anchors  were  afterwards  recovered, 
and  it  is  contended,  that  this  was  part  of  the  salvage-service,  and  the  question  is, 
whether  the  persons  employed  in  getting  up  the  anchors  are  entitled  to  be  considered 
as  general  salvors. 

The  first  question  is,  where  was  the  necessity  for  employing  them  at  all?  Were 
not  the  crew  of  the  Welcome  Home  sufficient  for  the  purpose?  It  is  not  stated,  in 
any  one  of  the  affidavits,  that  they  were  not  sufficient  to  recover  the  anchors  with 
the  aid  of  the  crew  of  the  Endeavour. 

Their  Lordships  are  of  opinion,  that  the  general  salvage  of  the  ship  and  cargo 
was  completed,  when  the  vessel  was  got  off  the  Sand,  and  that  the  getting  up  of  the 
anchors  ought  not  to  be  considered  as  part  of  the  salvage  service.  The  learned 
Judge  of  the  Court  below,  was  of  opinion,  taking  the  value  of  the  property  at  £1834, 
that  the  tender  of  £100  was  sufficient.  He  did  not  adjudicate  this  to  be  the  proper 
sum,  but  he  adjudicated  that  it  was  amply  sufficient,  and  that  the  salvors  were  not 
entitled  to  more.  Their  Lordships,  considering  that  they  are  not  bound  to  look  to 
the  services  of  the  Happy  Ueturn,  unless  [341]  they  were  necessary  for  salving  the 
ship  and  cargo,  are  of  opinion,  that  tliis  sum  was  properlv  pronounced  to  be  suffi- 
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cient,  and  will  recoiuraeiid  Her  Majesty  to  pronounce  against  the  appeal,  and  affirm 
the  sentence,  with  costs. 

[Mews'  Dig.  tit.  SHIPPING,  A.;  XVIII.  SALVAiiE ;  13.  Award;  a.  Generally.  S.C. 
6  N.  of  C.  27.  On  point  (i.)  as  to  salvage  (6  Moo.  P.O.  340,  3-41),  cf.  T/ie 
Willielmine,  1842,  1  N.  of  C.  376,  378;  The  Cargo  ex  Woosuikj,  1875,  3  Asp. 
Mar.  L.C.  50:  (ii.)  as  to  reci-ption  of  additional  evidence  by  Judicial  Com- 
mittee, cf.  Jones  V.  Godrich,  1844,  5  Moo.  P.C.  16;  Anonymous,  1855,  9  Moo. 
P.C.  434;  The  Newport,  1857,  11  Moo.  P.C.  155;  The  Lanira,  1865,  3  Moo. 
P.C.  (N.S.),  181  ;  The  Scindia,  1866,  4  Moo.  P.C.  (N.S.),  84.  By  s.  18  of  the 
Judicature  Act  1873  (36  and  37  Vict.,  c.  66),  and  s.  4  (3)  of  the  Judicature  Act 
1891  (54  and  55  Vict,  c.  53),  the  jurisdiction  of  the  Judicial  Committee  upon 
any  judjjment  or  order  of  the  High  Court  of  Admiralty  was,  except  as  to  Prize, 
transferred  to  the  Court  of  Appeal.] 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

HENRY  V^k'RmG,— Appellant;    THOMAS  WARING  and  Others,— Respondents* 
[June  30,  and  July  1,  3,  and  4,  1848]. 

Exposition  of  tlie  doctrine  of  monomania  and  partial  insanity,  as  applied  to 
Wills  [6  Moo.  P.C.  350]. 

If  the  mind  is  unsound  on  one  subject,  provided  that  unsoundness  is,  at  all  times, 
existing  upon  that  subject,  it  is  erroneous  to  suppose  such  a  mind  is  really 
sound  on  other  subjects;  it  is  only  sound  in  appearance,  for  if  the  .subject  of 
the  delusion  be  presented  to  it,  the  unsoundness  would  be  manifested  by  such 
a  person  believing  in  the  suggestions  of  fancy,  as  if  they  were  realities  :  any 
act,  therefore,  done  by  such  a  person,  however  ajaparently  rational  that  act 
may  appear  to  be,  is  void,  as  it  is  the  act  of  a  morbid  or  unsound  mind  [6 
Moo.  P.C.  350,  351,  352]. 

Delusion  is  the  belief  of  things  as  realities,  which  exist  only  in  the  imagination 
of  the  patient.  The  frame  of  mind  which  indicates  his  incapacity  to  struggle 
against  such  an  erroneous  belief  constitutes  an  unsound  frame  of  mind  [6 
Moo.  P.C.  353,  354]. 

To  constitute  a  lucid  interval,  the  party  must  freely  and  voluntarily,  and  with- 
out any  design  at  the  time,  of  pretending  sanity  and  freedom  from  delusion, 
confess  his  delusion  [6  Moo.  P.C.  354]. 

Where  delusions  are  proved  to  have  existed,  both  before  and  after  the  factum, 
the  presumption  is,  that  they  existed  at  the  time  of  the  factum,  and  in  such 
case,  proof  of  a  lucid  interval,  at  the  time  of  the  factum,  is  thrown  upon  the 
party  propounding  a  Will.  It  is  immaterial  that  the  delusions  do  not  appear 
on  the  face  of  the  Will  [6  Moo.  P.C.  358]. 

A  Will  written  in  1834,  by  a  widow,  without  children,  a  person  originally 
eccentric,  and,  in  after-life,  developing  un.sound  delusions,  conferred  great 
benefit  on  a  stranger,  the  Will  not  betraying,  on  the  face  of  it,  marks  of 
insanity,  in  the  circumstances,  pronounced  against. 

This  was  a  cause,  brought  in  the  Prerogative  Court  of  Canterbury,  of  proving, 
in  solemn  form  of  the  law,  [342]  a  Will,  bearing  date,  the  1st  of  March,  1834,  with 
a  Codicil  thereto,  without  date  or  signature,  of  Sarah  Gibson,  late  of  Weybridge, 
in  the  county  of  Surrey,  widow,  who  died  in  November,  1844,  promoted  by"  the  Ap- 
pellant, one  of  the  executors  named  in  the  Will,  against  the  Respondent",  Thomas 
Waring,  the  sole  executor  named  in  a  former  Will  of  the  deceased,  in  1821, 

The  deceased  was  a  widow,  and  died  without  issue,  leaving  property,  real  and 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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p  rsonal,  to  a  considerable  amount.  She  left  two  brothers,  and  five  sisters,  her  next 
of  kin.  The  Respondent,  Thomas  Waring,  was  her  eldest  brother,  and  heir-at-law. 
The  deceased  made  a  Will  in  the  month  of  June,  1821,  whereby  she  appointed 
Thomas  Waring  her  sole  heir  and  executor.  In  the  year  1841,  an  inquisition,  de 
lunatico  inquirendo,  was  held,  with  respect  to  the  deceased's  state  of  mind,  and, 
after  the  examination  of  witnesses,  and  the  production  of  documents,  the  jury  found 
that  she  was  insane,  and  had  been  so  from  the  month  of  September,  1838. 

The  Will  and  Codicil,  in  question,  were  propounded  by  the  Appellant,  Henry 
Waring,  a  stranger  to  the  family.  By  this  Will,  the  Appellant  was  named  an  [343] 
executor,  and  took  a  larger  bem'fit  under  it,  than  the  deceased's  relations.  The 
W^ill  was  in  the  handwriting  of  the  deceased,  with  an  attestation  clause,  without 
■witnesses,  and  dated  the  1st  of  March,  1834.  The  Codicil  was  also  in  the  hand- 
writing of  the  deceased,  but  without  date  or  witnesses.  The  Will  and  Codicil  was 
opposed  by  the  Respondents,  Thomas  Wearing,  and  other  next  of  kin,  on  the  ground 
that,  at  the  time  of  writing  them,  she  was  of  unsound  mind,  and  had  been  so  for 
several  years  before,  and  continued  so  till  the  time  of  her  death. 

The  allegation,  propounding  the  papers,  pleaded  the  above  facts,  and  that  when 
the  commission,  de  hinafico  inquirendo,  was  executed,  the  papers  were  found  locked 
up  in  the  repositories  of  the  deceased,  and  taken  into  the  custody  of  Thomas  Waring, 
who  was  ajipointed  the  committee  of  the  estate,  and  that  the  first  intimation  the 
Appellant  received  of  the  existence  of  the  Will  and  Codicil  was  in  February,  1845. 
The  allegation,  pleaded  by  the  Respondents,  was  in  substance  as  follows :  — 
That  in  May  1821,  the  deceased,  then  a  widow,  married  again;  and  that  a  few 
mouths  after  her  second  marriage,  she  became  very  strange  and  eccentric  in  her 
conduct,  very  irritable  in  her  temper,  and  extremely  suspicious  of  those  about  her, 
especially  her  servants ;  talked  in  a  wild  and  incoherent  manner,  laboured  under  a 
constant  apprehension  that  she  was  the  object  of  persecution,  and  that  some  scheme 
was  afloat  to  endanger  her  personal  safety:  that,  in  October  1821,  she  entertained 
(though  without   any   rational   foundation)   a  suspicion  that  her  husband   was  en- 
deavouring fraudulently  to  obtain  her  property  and  to  poison  her;  that  in  1825  she 
had  an  impression  (contrary  to  the  [344]  fact),  that  certain  ladies  were  making  faces 
at  her  at  church,  and  she  went  before  Admiral  Stirling,  a  magistrate,  and  com- 
plained of  the  conduct  of  these  ladies;  that  in  December,  1825,  and  January,  1826, 
she  laboured  under  the  delusion  that  she  was  considered  by  her  friends  and  neighbours 
as  a  person  of  meretricious  habits,  and  declared  that  her  conduct  had  been  anim- 
adverted upon  from  the  pulpit,  under  which  erroneous  impression  she  wrote  letters 
to   Sir   Richard   Frederick,   a   magistrate,   requesting  his    influence  to   rescue   her 
from  such  opprobrium  ;  that  in  1833  she  imagined  that  various  persons  were  in  love 
with    her,    and    making    overtures    of    marriage    to    her.    one    being    a    raarried 
..i-au,    and    another    her    medical    attendant,    to    whom    she    wrote    under    suca 
delusion;    that,     in     1830,    she    hired    a    girl,    named    Jane,     from    the    Found- 
ling  Hospital,    who   used   to   sleep   in   her   room   at  night,   and   in   the   day  was 
locked  up  in  a  room  at  the  top  of  the  house  by  the  deceased,  who  carried  up  her 
meals ;  that  before  and  after  the  date  of  the  Will,  she  imagined  that  her  relations 
and  friends,  including  her  brother,  Thomas  Waring,  appeared  to  her  in  disguise, 
or  in  the  likeness  of  some  other  per.sons ;  that,  in  1836,  she  imagined  that  her  house 
was  surrounded  by  persons  in  disguise,  and  under  such  delusion  caused  the  windows, 
doors,  and  gates  to  be  fastened,  in  which  case  she  remained  for  more  than  a  year  a 
close  prisoner  ;  that,  from  1825,  she  was  in  the  habit  of  sending  letters,  evincing  that 
she   was   lalx)uring   under   delusions,   to   James   King,   a  grocer ;   that,   during   her 
residence  at  Weybridge,  she  was  in  the  habit  of  conversing   familiarly  with  her 
female  servants  in  the  most  disgusting  and  indecent  manner,  and  during  the  same 
period  she  frequently  declared  to  them  that  one  "  Will  Deans  "  was  con-[345]-stantly 
persecuting  and  annoying  her,  stealing  her  wine  and  breaking  her  windows,  and  in 
consequence  of  such  persecution,  she  liad  a  close  wooden  paling  erected  in  front  of 
her  house;  that,  in  1838,  and  subsequently  thereto,  she  often  asserted  that  a  man 
■who  came  to  Weybridge  with  a  basket  on  his  head,  hawking  fish,  was  Lord  Melbourne 
in  disguise,  and  when  beggars  called  at  the  house,  she  declared  that  they  were  persons 
in  disguise  ;  that  she  was  in  the  habit  of  remaining  up  and  walking  about  the  house 
during  the  greater  part  of  the  night,  opening  and  shutting  doors  and  windows,  and 
talking  to  herself,  and  that  she  would  f reiiuently  fire  off  pistols  at  night ;  that,  in 
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August,  1841,  Mrs.  Nash,  one  of  her  sisters,  went  to  visit  the  deceased,  and  found 
her  alone,  without  any  servant  or  other  person  in  the  house ;  and  her  conduct  and 
conversation  were  so  violent  and  incoherent,  that  a  petition  was  presented  to  tlie 
Lord  Cliancellor,  who  issued  a  conunission,  under  which  the  deceased  was  found 
insane;  that  neither  at  the  date  of  the  Will,  nor  for  some  years  before,  nor  after- 
wards, was  the  deceased  of  sound  mind,  or  capable  of  executing  a  Will,  and  tiiat 
Henry  Waring  (the  Appellant)  was  in  no  way  related  to,  or  connected  with,  the 
deceased,  who  never  corresponded  witli  him,  nor  was  he  ever  personally  known  to, 
or  seen  by,  her. 

The  allegation  filed  by  the  Appellant,  admitted  that  she  was  naturally  of 
peimrious  haljits,  and  eccentric  in  her  general  conduct  and  behaviour;  and  pleaded, 
that  the  apprehensions  she  might  have  entertained  of  being  persecuted,  from 
spiteful,  or  mischievous,  or  interested,  motives,  were  no  proofs  of  insane  delusions ; 
that  the  deceased,  on  the  contrary,  conducted  her  own  affairs,  pecuniary  and 
domestic,  [346]  with  singular  prudence  and  propriety  ;  that  she  introduced  herself 
to  his  family  in  1828,  and  that  the  immediate  occasion  of  her  writing  to  his  family 
was,  her  having  seen  his,  the  Appellant's,  name  in  the  newspapers,  as  presiding  at 
a  meeting  of  tlie  Brunswick  Club,  at  Newry,  at  which  strong  resolutions  were  passed, 
in  favour  of  what  she  was  devoted  to,  the  cause  of  Protestant  ascendancy. 

The  effect  of  the  evidence  respecting  the  delusions,  habits,  and  conduct  of  the 
deceased,  are  sufficiently  set  forth  in  the  judgment. 

The  learned  Judge  (Sir  Herbert  Jenner  Fust)  pronounced  against  the  validity 
of  the  W^ill  and  Codicil,  as  she  was  not  a  person  of  sound  mind  at  the  time  the  Will 
and  Codicil  were  made. 

From  this  judgment  the  present  appeal  was  lirought,  and  now  came  on  for 
hearing. 

Sir  Fitzroy  Kelly,  Q.C.,  and  Dr.  Addarns,  for  the  Appellant,  in  support  of  the 
appeal. — The  W^ill  and  Codicil  were  the  spontaneous  acts  of  the  testatrix,  and  made 
by  her  at  a  time  when  she  was  competent  to  dispose  of  her  property.  The  law  of 
England  admits  the  existence  of  mental  delusion,  on  one  particular  subject,  with 
sufficient  degree  of  mental  capacity  to  conduct  the  ordinary  affairs  of  life  (1 
Williams  "  On  Executors,"  p.  17,  3  Edit.,  1841).  The  principles  upon  which  the  Court 
determines  the  validity  of  testamentary  dispositions  made  by  persons  of  unsound 
mind,  are  clearly  laid  down  in  Dew  v.  Clark  (3  Add.  Rep.  79  ;  S.C.,  reported  by  Dr. 
Haggard,  1826).  Sir  John  Nicholl  thought,  in  that  case,  tliat  the  Will  of  a  person, 
partially  insane,  might  be  good,  unless  it  was  the  [347]  offspring  of  the  particular 
insanity.  Now,  in  the  present  case,  the  delusions  had  nothing  to  do  with  the  Will, 
and  it  could  not  be  considered  as  the  offspring  of  those  delusions.  The  evidence 
proves,  that  the  testatrix,  in  all  her  acts  and  habits,  in  the  ordinary  course  of  life, 
was  perfectly  l)usiness-like  and  sensible.  Suppose  she  had  committed  a  criminal 
offence,  would  she  not,  upon  this  evidence,  be  held  liable  to  a  criminal  prosecution? 
We  submit,  that  there  is  no  distinction  between  the  degree  of  insanity  whicli  will 
be  held  to  exonerate  a  person  from  liaViilit}'  to  a  criminal  prosecution,  and  that  which 
will  invalidate  a  Will,  where  the  insane  delusion  was  not  the  immediate  cause  of  the 
Will,  and,  in  fact,  had  no  connection  with  the  Will.  The  real  question  is,  not 
whether  the  testatrix  was  under  delusions,  but  whether  she  was  of  testate  capacity 
at  the  time  of  making  her  Will.  Chambers  y.  Tafnian  (2  Curt.  415).  Mudway  v. 
Croft  (3  Curt.  671).     Cartwright  v.  Cartwru/ht  (1  Phill.  90). 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Sir  Frederick  Thesiger,  Q.C.,  for 
the  Respondents,  were  not  called  uiion  to  address  their  Lordships. 

Lord  Brougham  (July  17,  1848). — Tliis  was  an  appeal  from  the  sentence  of  the 
Prerogative  Court  of  Canterbury,  refusing  probate  to  the  Will  of  .Sarah  Gibson, 
published,  or  purporting  to  be  published,  on  the  l.st  of  March,  1834.  The  refusal 
was  grounded  on  the  testatrix  Ijeing  of  unsound  mind  when  the  Will  was  made  and 
published.  There  [348]  is,  appended  to  the  Will,  a  clause  of  attestation,  but  no 
witnesses  are  subscril)ed.  Hence,  according  to  the  undoubted  and  unquestioned 
law  of  the  Ecclesiastical  Courts,  this  would  have  rendered  the  instrument  an  un- 
finished W'ill,  unless  subsequent  acts  recognised  it  and  affirmed  it,  as  a  completed 
instrument  ;  and  a  Codicil,  bearing  date  some  time  in  1836,  as  is  proved  by  circum- 
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stances  and  affidavit,  might  have  been  relied  on,  as  having  this  effect,  had  tlie 
testatrix,  at  that  time,  Ijeen  possessed  of  her  faculties,  whioli  she  was,  in  a  consider- 
able less  degree  than  in  March,  1834. 

This  issue,  however,  though  clearly  raised  on  the  pleadings,  was  not  disposed 
of  by  the  Court  below,  the  learned  Judge  having  deemed  the  evidence  of  unsoundness, 
as  early  as  March,  183i,  suflScient  to  authorise  him  in  his  refusal  to  admit  the  Will 
to  probate.  It  becomes  necessary,  therefore,  at  least,  it  is  convenient,  that  we  should 
direct  our  attention,  in  the  first  instance,  to  an  examination  of  the  grounds  upon 
which  he  comes  to  this  conclusion — a  conclusion  on  which  we  have  so  fully  agreed 
that  we  did  not  think  it  necessary  to  call  upon  the  Respondents  for  an  answer  to  the 
case  made  by  the  Appellant. 

The  principles  which  must  govern  a  case  of  this  description  are  sufficiently  clear, 
and  they  may  be  regarded  as  well  settled  by  the  current  of  former  decisions.  Indeed, 
they  flow  easily,  from  considering  the  nature  of  the  inquiry  in  which  such  cases 
engages  us. 

The  question  being,  whether  the  Will  was  duly  made  by  a  person  of  sound  mind 
or  not,  our  inquiry,  of  course,  is,  whether  or  not  the  party  possessed  his  faculties, 
and  possessed  them  in  a  healthy  state.  His  mental  powers  may  be  still  subsisting; 
no  disease  may  have  taken  them  away ;  and  yet  they  may  have  been  [349]  affected 
with  disease,  and  thus  may  not  have  entitled  their  possessor  to  the  appellation  of  a 
person  whose  mind  was  sound. 

Again,  the  disease  affecting  them  may  have  been  more  or  less  general ;  it  may 
have  extended  over  a  greater  or  a  less  portion  of  the  understanding;  or,  rather,  we 
we  ought  to  say,  that  it  may  have  aft'ected  more,  or  it  may  have  affected  fewer,  of  the 
mental  faculties.  For  we  must  keep  always  in  view  that  which  the  inaccuracy  of 
ordinary  language  inclines  us  to  forget,  that  the  mind  is  one  and  indivisible;  that 
when  we  speak  of  its  different  powers,  or  faculties,  as  memory,  imagination,  con- 
sciousness, we  speak  metaphorically,  likening  the  mind  to  the  body,  as  if  it  had 
members  or  compartments,  whereas,  in  all  accuracy  of  speech,  we  mean  to  speak  of 
the  mind  acting  variously,  that  is  remembering,  fancying,  reflecting,  the  same  mind 
in  all  these  operations  being  the  agent.  We,  therefore,  cannot,  in  any  correctness 
of  language,  speak  of  general  or  partial  insanity ;  but  we  may  most  accurately  speak 
of  the  mind  exerting  itself  in  consciousness  without  cloud  or  imperfection,  but  being 
morbid  when  it  fancies;  and  so  its  owner  may  have  a  diseased  imagination,  or  the 
imagination  may  not  be  diseased,  and  yet  the  memory  may  be  impaired,  and  its 
owner  be  said  to  have  lost  his  memory.  In  these  cases,  we  do  not  mean  that  the 
mind  has  one  faculty,  as  consciousness,  sound  ;  while  another,  as  memory  or  imagin- 
ation, is  diseased  ;  but  that  the  mind  is  sound  when  reflecting  on  its  own  operations, 
and  diseased  when  exercising  the  combination  termed  imagining,  or  casting  the 
retrospect,  called  recollecting. 

This  view  of  the  subject,  though  apparently  simple,  and  almost  too  unquestion- 
able to  require,  or  even  to  [350]  justify,  a  formal  statement,  is  of  considerable  import- 
ance, when  we  come  to  examine  cases  of  what  are  called,  incorrectly,  "  partial  in- 
sanity," which  would  be  better  described  by  the  phrase  "  insanity  "  or  "  unsoundness  " 
always  existing,  though  only  occasionally  manifest. 

Nothing  is  more  certain  than  the  existence  of  mental  disease  of  this  description. 
Nay  ;  by  far  the  greater  number  of  morliid  cases  belong  to  this  class.  They  have 
acquired  a  name,  the  disease  called  familiarly,  as  well  as  by  Physicians,  "  Mono- 
mania," on  the  supposition  of  its  being  confined,  which  it  rarely  is,  to  a  single 
faculty,  or  exercise  of  the  mind  :  a  person  shall  be  of  sound  mind,  to  all  appearance, 
upon  all  subjects  save  one  or  two  ;  and  on  these  he  sliall  be  subject  to  delusions,  mis- 
taking for  realities,  the  suggestions  of  his  imagination.  The  disease  here  is  said  to  he 
in  the  imagination  ;  that  is,  the  patient's  mind  is  morbid,  or  unsound,  when  it 
imagines  ;  healthy  and  sound  when  it  remembers.  Nay ;  he  may  be  of  unsound  mind 
when  his  imagination  is  employed  on  some  subjects,  in  making  some  combinations; 
and  sound  when  making  otliers,  or  making  one  single  kind  of  combination.  Thus, 
he  may  not  believe  all  his  fancies  to  be  realities,  but  only  some,  or  one;  of  such  a 
person  we  usually  predicate,  that  he  is  of  unsound  mind  only  upon  certain  points. 
I  have  (pialified  the  proposition  thus  on  purpose,  because,  if  the  beiiig,  or  essence, 
which  we  term  the  mind,  is  unsound  on  one  subject,  provided  that  unsoundness  is  at 
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nil  times  existing  upon  that  subject,  it  is  quite  erroneous  to-  suppose  such  a.  mind 
really  sound  on  other  subjects.  It  is  only  sound  in  appearance ;  for  if  the  subject  of 
the  delusion  be,  presented  to  it,  the  unsoundness  which  is  manifested,  by  believinj^ 
in  the  sugf^es-[351]-tion8  of  fancy  as  if  they  were  realities,  would  break  out;  con- 
sequently, it  is  as  alisurd  to  speak  of  this  as  a  really  sound  mind ;  (a  mind  sound 
when  the  subject  of  the  delusion  is  not  presented  ;)  as  it  would  be  to  say,  that  a  person 
bad  not  the  gout,  because  his  attention  Ijeing  diverted  from  the  pain,  by  some  more 
powerful  sensation  by  which  the  person  was  alfected,  he,  for  the  moment,  was  un- 
conscious of  his  visitation. 

It  follows,  from  hence,  that  no  confidence  can  be  placed  in  the  acts,  or  in  any 
act,  of  a  diseased  mind,  however  apparently  rational  that  act  may  appear  to  be,  or 
may  in  reality  be.  The  act  in  (piestion  may  l>e  exactly  such  as  a  person  witliout 
mental  infirmity  might  well  do.  But  there  is  this  difference  between  the  two  cases; 
the  person  uniformly  and  always  of  sound  mind,  could  not,  at  the  moment  of  the  act 
done,  be  the  prey  of  morbid  delusion,  whatever  subject  was  presented  to  his  mind; 
whereas,  the  person  called  partially  insane, — that  is  to  say,  sometimes  appearing  to 
be  of  sound,  sometimes  of  unsound  mind, — would  inevitably  show  liis  subjection  to 
the  disease  the  instant  its  topic  was  suggested.  Therefore,  we  can,  with  perfect  con- 
fidence, rely  on  the  act  done  by  the  former,  because  we  are  sure  that  no  lurking 
insanity,  no  particular,  or  partial,  or  occasional  delusion,  does  mingle  itself  with 
the  person's  act,  and  materially  affect  it.  But  we  never  can  rely  on  the 
act,  however  rational  in  appearance,  done  by  the  latter,  because  we  have 
no  security  that  the  lurking  delusion,  the  real  unsoundness,  does  not  mingle  itself 
with,  or  occasion,  the  act.  We  are  wrong  in  speaking  of  partial  unsoundness;  we 
are  less  incorrect  in  speaking  of  occasional  unsoundness ;  we  should  say  that  the 
unsoundness  always  exists,  but  it  requires  a  reference  to  the  peculiar  topic,  [352] 
else  it  lurks  and  appears  not.  But  the  malady  is  there,  and  as  the  mind  is  one  and 
the  same,  it  is  really  diseased,  while  apparently  sound,  and  really  its  acts,  whatever 
appearance  they  may  put  on,  are  only  the  acts  of  a  morbid  or  unsound  mind. 

Unless  this  reasoning  be  well  founded,  we  cannot  account  for  the  unanimity  with 
which  men  have  always  agreed  in  regarding  as  the  acts  of  an  insane  mind,  those 
acts  to  all  appearance  rational,  which  a  person  does  who  labours  under  delusions  of 
a  plainly  extravagant  nature,  though  there  is  nothing  in  the  act  done,  and  nothing 
in  the  conduct  of  the  party  while  doing  it,  at  all  connected  with  the  morliid  fancies. 
If  these  fancies  only  affect  the  party  now  and  then  ;  if  for  some  months  he  is  free 
from  them,  labouring  under  them  at  other  times,  then  his  acts  apparently  rational 
would  not  be  regarded  as  those  of  a  person  mentally  diseased.  But  if  we  were  con- 
vinced, that  at  the  time  of  doing  the  acts  the  delusion  continued,  and  was  only 
latent  by  reason  of  the  mind  not  having  been  pointed  to  its  subject,  and  would  have 
instantly  shown  itself,  had  that  subject  been  presented,  then  the  act  is  at  once  re- 
garded as  that  of  a  madman.  Thus,  there  have  been  many  cases  of  persons  labouring 
under  the  delusion  that  they  were  other  than  theniselves  ;  some  have  believed  them- 
selves deceased  Emperors  or  Conquerors  ;  others,  supernatural  beings.  Suppose  one, 
who  lielieved  himself  the  Emperor  of  Germany,  and  on  all  other  subjects  was  appar- 
ently of  sound  mind,  did  any  act  requiring  mind,  memory,  and  understanding. 
Suppose  he  made  his  Will,  and  either  did  not  sign  it,  (before  signing  was  required), 
or  if  he  did,  signed  with  his  own  name;  but  suppose  we  were  quite  convinced  that 
liad  any  one  spoken  of  the  Germanic  Diet,  or  [353]  proceeded  to  abuse  the  German 
Enqseror,  the  testator's  delusion  would  at  once  break  forth,  then  we  must  at  once 
pronounce  the  Will  void,  be  it  as  officious  and  as  rational  in  every  respect,  as  any 
disposition  of  property  could  be:  of  course,  as  no  one  could  propound  such  a  W^ill 
with  any  hopes  of  probate,  if  it  happened,  that,  while  making  it,  the  delusion  had 
broken  out,  even  although  the  instrument  bore  no  marks  of  its  existence  at  the  time  of 
its  concoction,  it  must  always  he  a  question  of  evidence,  on  the  whole  facts  and  cir- 
cumstances of  the  case,  whether  or  not  the  morbid  delusion  existed  at  the  time  of  the 
factum;  that  is,  whether,  had  the  subject  of  it  been  presented,  the  chord  Iseen  struck, 
there  would  have  arisen  the  insane  discord,  which  is  absent  to  all  outward  appearance, 
from  the  chord  not  having  been  struck. 

The  principles  which  have  been  laid  down  do  not  at  all  dift'er  from  those  v.ii 
which  the  Courts  have  acted,  which  text  writers  have  construed,  and  which  scientific 
men,  both  moralists  and  physicians,  have  approved.     In  the  well-known  case  of 
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Dew  V.  Clark,  reported,  3  Addains,  97,  but  also  reported,  with  the  great  advantage 
of  the  learned  Judge's  corrections,  and  published  separately,  by  Dr.  Haggard,  we 
find  Sir  John  NichoU  stating,  that  mere  eccentricity  is  not  enough  to  constitute 
mental  unsoundness,  nor  great  caprice,  nor  violence  of  temper,  but  that  there  must  be 
an  aberration  of  reason;  and  he  adopts  a  definition  of  delusion  given  by  the  learned 
Counsel  in  the  cause,  (now  a  member  of  this  Court,)  deeming  it  well  described  by  the 
expression,  that  "  it  is  a  belief  of  facts,  which  no  rational  person  would  have 
believed."  Perhaps,  in  a  strictly  logical  view,  this  definition  is  liable  to  one  excep- 
tion, or  at  least  exposed  to  one  criticism,  [354]  namely,  that  it  gives  a  consequence  for 
a  definition ;  and  it  may  be  more  strictly  accurate  to  term  "  delusion,"  the  belief  of 
things,  as  realities,  which  exist  only  in  the  imagination  of  the  patient.  The  frame 
or  state  of  mind  which  indicates  his  incapacity  to  struggle  against  such  an  errone- 
ous belief,  constitutes  an  unsound  frame  of  mind.  Sir  John  NichoU  justly  adds, 
that  such  delusions  are  generally  attended  with  eccentricities,  often  with  violence, 
very  often  with  exaggerated  suspicions  and  jealousies.  Lord  Hale  lays  it  down, 
that  insanity  may  l)e  general,  and  it  may  be  partial.  "  There  is  (says  he)  a  partial 
insanity  of  mind,  and  there  is  a  total  insanity ;"  and  the  former,  he  says,  is  e.'c- 
pressed  by  the  phrase  "■  quoad  hoc  vel  illud  insanire  "  (I  P.  C,  c.  4,  s.  2).  But  Sir 
John  NichoU  (and  Lord  Hale  does  not  differ)  speaks  of  partial  insanity  as  only 
that  which  is  occasionally  called  forth,  and  not  that  which  only  exists  occasionally. 
The  authority  of  Lord  Hale  is  quite  consistent  with  the  position,  that  the  disease  is 
always  present,  and  only  not  apparent  by  the  accident  of  the  proper  chord  not 
having  been  struck  at  the  time;  and  Sir  John  NichoU  more  expressly  says,  in  ex- 
plaining what  he  means  by  occasional, — a  delusion  not  called  forth  except  under 
particular  circumstances.  In  all  the  ca.ses  there  are  delusions  occasionally  mani- 
fested, and  a  state  of  mind  incapable  of  mastering  them.     (Hagg.  6.) 

Dr.  Willis,  on  Mental  Derangenj^nt,  p.- 151,  clearly  states,  that  men  often  mis- 
take, for  a  lucid  interval,  the  mere  absence  of  the  subject  of  delusion  from  the  mind  ; 
he  says,  no  madman  can  be  said  to  have  recovered  his  reason,  unless  he  freely  and 
voluntarily  confesses  his  delusion  ;  to  which  I  take  leave  to  add,  that  the  confession 
or  admission  must  be,  not  only  freely  and  voluntarily  made,  but  made  without  any 
design  at  the  time  [355]  of  pretending  sanity  and  freedom  from  delusion,  accord- 
ing to  the  known  or  suspected  view  of  the  inquirer,  and  acting  a  part  accordingly. 
There  is  a  noted  instance  of  the  power,  sometimes  possessed  by  lunatics,  to  restrain 
for  the  moment,  and  for  a  purpose,  their  imagination,  and  conceal  their  delusions. 
It  occurs  in  a  case  tried  at  Guildhall,  by  Lord  Mansfield,  where  one  Wood,  who  had 
indicted  Dr.  Munro  for  detaining  him  in  his  madhouse,  was  able  completely  to  evade 
all  questions  on  his  delusions,  though  some  time  before,  in  another  indictment, 
tried  at  Westminster,  he  had  readily  fallen  into  them,  when  examined.  The  Defend- 
ant, accordingly,  was  obliged  to  give  evidence,  at  Guildhall,  of  what  had  taken  place 
at  Westminster  (27  Howell's  State  Trials,  1316,  note). 

If  these  are  the  principles  upon  which  all  cases  of  this  description  must  be 
decided,  there  are  others  applicable  to  all  cases  whatsoever,  but  especially  to  such 
as  rest  upon  circumstantial  evidence.  The  burthen  of  the  proof  often  shifts  about 
in  the  process  of  the  cause,  accordingly  as  the  successive  steps  of  the  inquiry,  by 
leading  to  inferences  decisive,  until  rebutted,  casts  on  one  or  the  other  party  the 
necessity  of  protecting  himself  from  the  consequences  of  such  inferences  :  nor  can 
anything  be  less  profital)le  as  a  guide  to  our  ultimate  judgment,  than  the  assertion 
which  all  parties  are  so  ready  to  put  forward  in  their  behalf  severally,  that,  in  the 
question  under  consideration,  the  proof  is  on  the  opposite  side.  Thus,  no  doubt,  he 
who  propounds  a  latter  Will,  undertakes  t«  satisfy  the  Court  of  Probate,  that  the 
testator  made  it,  and  was  of  sound  and  disposing  mind.  But  very  slight  proof  of 
this,  where  the  foctum  is  regular,  will  suffice;  and  they  who  impeach  the  instrument 
[356]  must  produce  their  proofs,  should  the  party  actor,  (the  party  propounding,) 
choose  to  rest  satisfied  witli  his  prima  farie  case,  after  an  issue  tendered  against  him. 
In  this  event,  the  proof  has  shifted  to  the  impugner  ;  but  his  case  may  easily 
shift  it  back  again.  So,  where  any  circumstances  of  grave  suspicion  arise  at  the 
outset  of  a  case,  as  that  a  Will  is  shown  in  the  outset,  to  have  been  made  and  pub- 
lished in  a  lunatic  asylum,  (which  I  have  known  to  happen,)  the  burthen  of  proving, 
and  very  satisfactorily  proving,   the  testator's  sanity   would   be  so  clearly  on  the 
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proiiiiiiiidinp;  party,  that  ii<i  furtlicr  jiroof  would  be  required  to  impugn  it.  In  llie 
present  ease,  there  is  a  eircunistanee  of  a  somewhat  simihir  description.  It  is  not 
denied,  thai  some  years  after  the  fartiiiii,  that  is,  in  1841,  the  testatrix  was  found 
a  lunatic  I)}-  inquisition,  that  she  died  undoubtedly  insane,  and  that  the  madness 
was  found  by  the  jury  to  go  back  to  within  four  years  of  the  date  of  the  Will.  This 
clearly  made  it  incumbent  on  the  party  |)ropounding,  to  show  the  sanity  by  much 
clearer  proof  than  would  have  been  reipiired  had  no  such  disease  been  admitted,  on 
all  hands,  to  have  clouded  her  understanding  towards  the  close  of  lier  life. 

But  it  is  also  to  be  observed,  that  insane  delusions  are  very  clearly  shown  to 
have  taken  possession  of  her  mind,  previously  to  the  date  of  the  Will ;  and,  although 
the  degree  of  disease  which  then  existed  has  been  made  the  subject  of  dispute,  no 
one  can  pretend  that  there  was  perfect  soundness  of  mind  some  few  years  before 
March,  1834.  This  renders  it  still  more  necessary  for  the  Court  of  Probat,e  to  Ije 
satisfied,  that  these  delusions  had  ceased,  and  the  mind  recovered  its  healthy  state 
before  the  factum. 

Nor  is  this  all :  the  delusions  which  existed  at  an  [357]  early  date,  are  proved 
to  have  increased  after  the  Will  was  made.  They  gathered  force,  until  it  became 
necessary  to  sue  out  a  commission  ;  and  the  result  of  the  inquisition  was,  that  in  18.38 
she  had  become  perfectly  insain-. 

Thus  it  becomes  quite  impossible  to  discoimect  the  different  periods  of  this 
unhappy  person's  history:  there  is  every  probability  that  the  diseased  state,  which 
commenced  before  the  factum,  continued  up  to  its  date;  the  likelihood  is,  that  the 
delusions,  of  which  evidence  exists,  before  and  after,  continued  during  the  inter- 
mediate time,  although  no  proofs  may  be  obtained  of  the  precise  fact;  and  all  the 
presumptions  which  would  otherwise  have  been  in  favour  of  sanity  at  that  date,  are 
turned  the  other  way  by  these  important  circumstances.  Hence  it  is  not  at  all  a  just 
and  correct  view  of  this  case,  which  affirms,  that  the  presumption  is  in  favour  of  the 
testatrix's  soundness,  and  the  proof  of  continued  delusion  is  thrown  upon  those  who 
deny  it,  merely  becausethere  is  no  evidence  directly  applicable  to  the  date  of  tha 
AVill.  No  one  who  finds  a  person  labouring  under  the  same  kind  of  delusions  before 
and  after  a  given  period,  can  be  justified  in  refusing  his  belief  to  their  continuance 
during  the  interval,  unless  clear  evidence  be  jiroduced  of  their  having  ceased  for 
a  time,  and  then  returned.  The  very  great  probability  is,  that  they  existed  all  the 
while,  and  were  only  not  apparent,  because  the  subject  with  which  they  were  con- 
nected did  not  happen  to  be  openly  mentioned  Ijefore  others,  who  might  give 
evidence.  The  very  great  probability  is,  that  the  patient  laboured  under  them  all 
the  while,  although  she  did  not  openly  declare  her  belief  in  them,  and  act  or  speak 
under  that  belief. 

[358]  Another  observation  remains  to  be  offered,  before  proceeding  to  a  more 
minute  commentary  on  the  evidence.  The  existence  of  delusions  being  proved,  and 
their  continuance  proved  or  assumed,  at  the  date  of  the  factum,  so  that  the  Court 
is  satisfied  of  the  testatrix  then  labouring  under  their  influence,  it  is  wholly  im- 
material that  they  do  not  appear  in  the  Will  itself.  The  party  propounding,  often 
approached  this  point  in  argument,  and  repeatedly  adverted  to  the  fact — perhaps 
we  should  rather  say,  the  assertion  or  the  assumption — that  this  Will  betrays  no 
marks  of  the  alleged  delusions,  or  generalh',  of  an  unsound  mind.  Tliere  was  a 
manifest  disposition  to  lay  down  a  rule,  that  no  person  labouring  under  monomania, 
or  partial  insanity,  can  be  deemed  intestable,  unless  the  kind  of  insanity  appears 
on  the  face  of  the  Will.  But  there  was  wanting  the  courage  to  lay  down  a  position 
which  would,  at  once,  have  been  rejected,  and  must  have  been  met  by  the  question, 
Could  any  Court  admit  to  probate  the  Will  of  the  man  who  said,  (i'n  the  case  cited 
by  Sir  John  Nicholl,  in  Dew  v.  Clark,)  "  I  am  the  Christ,"  although  that  Will  bore 
no  marks  whatever  of  an  unsound  mind,  still  less,  of  the  dreadful  delusion  under 
which  the  party  laboured?  It  is  hardly  possible,  on  the  other  hand,  that  any  Will 
can  be  so  framed  as  to  rebut  all  presumptions  of  insanity  arising  from  proved  facts. 
Of  the  present  Will,  it  is  enough  to  say,  that  it  wholly  fails  to  do  so,  as  shall 
presently  be  observed. 

In  making  these  general  observations,  which  have  been  applied  to  the  case 
before  us,  we  have  adverted  to  its  principal  points  :  but  we  may  now  dwell  somewhat 
more  in  detail  upon  the  evidence;  and  although  the  letters  form  the  most  important 
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portions  of  it,  the  [359]  testimou_y  of  the  witnesses  is  far  from  immaterial,  and  might 
be  deemed  to  prove  the  case,  even  if  the  letters  were  laid  aside. 

Mr.  Stilwell,  a  respectable  medical  practitioner,  as  I  am  entitled  to  term  him, 
from  the  very  intelligent  and  sensible  evidence  he  has  given,  speaks  to  his  inter- 
course with,  and  observations  upon,  Mrs.  Gibson,  from  1825  to  1831,  inclusive; 
and  Mr.  Neville,  also  a  medical  man,  brings  the  history  of  the  case  down  still  nearer 
the  factum,  for  he  speaks  to  1833  and  1834.  Mr.  Stilwell  attended  Mrs.  Gibsoa 
from  June,  1826,  to  September,  1831.  From  the  first,  he  found  her  irritable,  strange, 
and  eccentric  in  her  conduct,  working  herself  up,  on  trifling  occasions,  as  he  phrases 
it,  and  sometimes,  from  imaginary  causes,  very  suspicious  of  those  about  her,  always 
complaining  of  her  servants  plotting  against  her.  These  plottings  formed  the 
general  subject  of  her  conversation  ;  and  :t  seemed  uppermost  in  her  mind.  Now, 
these  traits  of  character,  and  beliaviour,  do  not  amount  to  indications  of  insanity, 
yet  they,  doubtless,  show  a  mind  prepared  for  aberrations  of  reason,  and  a  control 
of  the  judgment,  so  feeble,  us  to  make  it  easy  for  mere  delusions  to  take  possession 
of  it ;  accordingly,  Mr.  Neville  goeiS  on  to  say,  that  she  suspected,  not  only  her 
servants  of  plotting,  but  "  some  persons  about  her  in  disguise."  On  this,  he  says, 
she  would  talk  wildly  and  irrationally,  her  fears  being  imaginary,  and  mere 
delusions ;  on  other  subjects,  she  would  talk  rationally,  when  she  could  be  got  to 
speak  on  them,  but  .she  soon  recurred  to  the  imaginations  that  disturbed  her.  He 
adds,  that  from  the  first  to  the  last  of  attending  her,  she  never  was  free  from  the 
delusion  of  some  plot  endangering  her  [360]  personal  safety.  Several  times  she 
told  Mr.  Stilwell,  whispering  as  if  she  was  communicating  a-  secret,  that  Lord  Mel- 
bourne and  Lord  John  Russell  frequented  the  neighbourhood,  disguised  as  fish- 
dealers.  But  he  adds  a  remaikable  observation,  that  he  paid  the  less  attention  to 
them,  because  her  fancies  were  so  numerous,  that  he  never  once  saw  her  that  she 
had  not  some  extraordinary  .story,  some  evidence  of  delusion,  and  that  he  only 
recollected  this  particular  one,  from  its  relating  to  pulilic  men.  Another  subject  of 
her  alarms  was  broached  early  in  Mr.  Stilwell's  attendance ;  it  was,  that  ladies  of 
the  name  of  Walker,  made  ridiculous,  grinning  faces  at  her,  in  church;  a  delusion 
of  which  the  instances  are,  1  believe,  not  very  infrequent,  and  she  had  applied  to 
Admiral  Stirling,  a  magistrate,  about  it.  Mr.  Stilwell  says,  that  the  Misses  Walker 
were,  to  his  knowledge,  highly  respectable,  amiable,  and  benevolent  ladies,  so  that 
their  having  so  demeaned  themselves,  must  have  been  a  pure  imagination  ;  the  freak 
of  a  deluding  and  deluded  fancy.  It  may  further  be  stated,  that  Mr.  Stilwell  having, 
at  first  sight,  only  supposed  her  eccentric,  after  a  few  visits  considered  her  to  be 
insane,  and  this  conviction  continued  all  the  time  he  knew  her,  namely,  till  Sep- 
tember, 1831,  and  has  continued  to  this  time,  he  having  considered  the  verdict 
wrong  in  not  going  considerably  further  back  than  1838.  This,  he  says,  was  his 
decided  impression.  An  interrogatory  was  put  to  him,  as  to  the  truth  of  the 
supposition,  that  the  Misses  Walker  made  faces  at  her  in  church,  the  suggestion 
being,  that  they  really  might  have  done  so.  He  answered,  that  he  never  knew  any 
ladies  more  unlikely  to  do  so — ''  I  consider  it  to  have  been  absolutely  impossible." 

[361]  Mr.  Neville  attended  her  from  July,  1827,  to  February,  1831,  that  is, 
regularly  from  1827  to  June,  1833,  when  he  saw  her  several  times,  and  several  times 
after,  in  February,  1831.  On  many  occasions,  he  observed  nothing  particular,  but 
at  other  times  her  conversation  and  manner  exhibited  (he  says)  strong  indications 
of  her  being  a  person  of  unsound  mind.  Her  fancy  was,  that  men  in  general,  and 
her  own  servants  among  others,  were  in  love  with  her.  "  Her  manner  and  expression 
of  countenance  (says  Mr.  Neville)  corresponded  with  her  declarations,  and  were 
such  as  to  establish  the  undoubting  conviction  of  her  being  under  a  delusion,  and 
insane."  It  occurred  again  and  again,  so  recurring  as  to  show,  that  it  was  permanent, 
■'  a  confirmed,  and  established  delusion."  Nay,  Mr.  Neville  himself  w-as  one  of  the 
subjects  of  the  delusion.  After  an  ordinary  visit,  in  which  nothing  material  had 
occurred,  she  wrote  him  a  long  letter,  remonstrating  with  him,  and  desiring  him  to 
recollect  that  he  only  attended  her  as  a  professional  man.  He  saw  her  again,  as 
usual,  the  following  day,  and  neither  he  nor  she  took  any  notice  of  the  matter; 
she  had  forgotten  it,  and  he,  treating  her  like  a  mad  person,  overlooked  it.  Tiiis 
occurred  early  in  his  attendance  on  her.     But  his  opinion   generally,   from  the 
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delusions  she  so  often  referred  to,  is,  that  it  was  "  permanent,  confirmed  and  estab- 
lished," and  he  has  not  sworn  truly,  if  he  has  any  reason  to  doubt  its  continued 
existence  in  1833  and  1834.  Nothing  that  he  observed  in  these  years  had  contri- 
buted to  alter  his  fixed  opinion  on  this  subject,  though  he  refers  to  the  earlier  period 
of  his  acHpiaintance,  as  the  time  wlien  she  spoke  to  him  of  the  annoyance  she  was 
undergoing;  from  lovers. 

[362]  There  are  other  witnesses  who  speak  to  the  same  delusion.  Frances 
Bishop  lived  with  her  from  June,  1832,  to  March,  1833,  and  says,  tliat  she  was 
decidedly  mad,  and  gave,  as  one  reason,  her  supposing  people  were  in  love  with 
her;  she  described  the  conduct,  especially,  of  two.  Sir  Edmund  Nagle  and  Mr. 
Thesiger,  as  particularly  indecent;  using  such  language  in  giving  an  account  of  it, 
that  the  witness  could  not  bear  what  she  calls,  "  its  offensive  and  disgusting  in- 
decency," and  was  forced  to  quit  the  room.  Now,  this  must  have  been  a  mere  fancy, 
for,  independent  of  the  character  of  these  gentlemen,  she  said,  they  had  asked  her 
hand  in  marriage,  and  that  she  had  refused  them  on  account  of  their  indecent 
conduct  and  language;  a  thing  wholly  impossible  in  the  case  of  suitors  in  their 
station  in  life.  Another  witness,  Jane  Jenner,  who  was  wi,th  her  from  October, 
1829,  to  November  1832,  except  six  months  in  1830,  gives  the  same  account  of  her 
obscene  expressions  and  indelicate  attitudes,  when  falsely  charging  the  witness 
with  unchaste  conduct.  It  is  to  be  observed,  too,  that  she  suspected  her  of  having 
connection  with  men,  for  the  pur]:iose  of  their  getting  hold  of  her,  the  testatrix's, 
money,  alx)ut  which  she,  a  foundling  apprentice,  could  know  nothing.  I  may 
observe,  in  passing,  that  these  fancies  were  accompanied  with  very  violent,  indeed 
most  cruel  behaviour  to  this  poor  girl;  according  to  both  her  own  history  and 
Frances  Bishop's.  But,  as  often  happens  in  mental  derangement,  there  were 
paroxysms  of  kindness,  alternating  with  those  of  cruelty.  The  indecency  of  language 
and  gestures  sworn  to  by  all  the  witnesses,  is,  in  a  person  well  brought  up,  and  of  a 
chaste  life,  itself  a  plain  and  melancholy  indication  of  mental  disease;  another 
indication  of  a  kind  [363]  often  observed  in  the  insane,  was  her  extraordinary 
vanity;  she  had  such  ideas  of  her  own  importance,  she  would  say,  that  the  officers 
came  to  the  parade,  and  the  band  played  near  her  house,  in  order  to  show  her 
respect ;  and  to  the  same  head  may  be  referred  her  fancying  that  the  clergyman 
of  the  parish  preached  at  her ;  and,  on  that  ground,  and  of  the  faces  made  at  her, 
she  left  the  church. 

These,  and  indeed  all  the  witnesses,  swear  to  her  constant  suspicions  of  every 
one ;  her  fancies  of  plots  and  violence ;  her  keeping  a  loaded  pistol  near  her,  and 
often  firing  it  from  the  window  in  the  night. 

The  la.st  witness,  of  whose  testimony  it  is  necessary  to  speak,  is  one  of  great 
respectability,  and,  like  all  the  others  against  the  Will,  wholly  free  from  any  bias 
of  interest,  or,  indeed,  of  feeling,  in  the  cause.  Sir  Richard  Frederick  gives  a  clear 
and  unhesitating  opinion,  that  in  1825  Mrs.  Gibson  was  deranged;  she  wrote  him 
a  letter  asking  him  to  call ;  and  when  he  did  so,  she  told  him  that  Sir  Edmund  Nagle 
had  been  with  her ;  that  he  was  deranged  ;  that  he  had  got  her  up  into  a  corner  of 
the  room,  but  that  she  had  e.scaped  from  him  ;  that  he  had  then  jumped  out  of  the 
window,  and  that  she  had  followed  him,  and  pacified  him;  that  as  he  was  going 
to  live  in  a  house  where  the  windows  were  higher,  and  his  jumping  out  would  be 
dangerous,  she  had  written  to  Lord  Liverpool.  She  then  showed  him  the  letter  she 
had  written.  Sir  R.  Frederick  says,  it  was  very  well  written,  allowing  her  to  be 
right  as  to  Sir  Edmund  Nagle's  state  and  conduct.  This  delusion  was  in  1825; 
so  were  the  others  of  which  mention  has  been  made,  as  to  Lord  Melbourne  and  Lord 
John  Russell  haunting  the  neighbourhood  in  disguise.  But  other  witnesses  speak 
to  that  delusion,  as  well  as  her  universal  suspicion  being  continued,  after  the  factum. 
[364]  Thus,  Jane  Hunter  says,  she  would  talk  of  Lord  Melbourne,  and  Lord  John 
Russell,  and  Lord  Lake,  being  about  the  house  all  night,  and  wanting  to  come  in  for 
the  purpose  of  having  an  improper  connection  with  her.  The  abominable  indecency 
of  her  conversation,  is  also  spoken  to  at  the  same  period. 

The  testimony  of  the  witnesses  who  have  been  examined  in  support  of  the  Will, 
is  liable_to  the  remark,  that  some,  indeed  most  of  them,  only  speak  to  negatives, 
saying,  they  never  observed  such  and  such  aberrations;  never  heard  her  speak  of 
\M11  Dean  prosecuting  or  annoying  her,  or  Thomas  Waring  being  in  disguise,  or 
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having  turned  Catholic,  as  others  had  sworn  ;  but  several,  indeed  most  of  them, 
prove  too  much,  deposing  to  her  perfect  rationality  at  the  time  when  we  have  evi- 
dence from  her  own  letters  that  she  was  insane ;  generally  speaking,  too,  their  means 
of  knowledge  were  but  scanty,  compared  with  those  of  the  witnesses  against  the  Will. 
Thus,  Mrs.  Avarne  visited  her  once  in  1827,  for  four  months,  once  in  18-37,  for  three 
weeks ;  and  during  the  interval,  but  of  ten  or  eleven  years,  only  for  a  fortnight,  or 
a  few  days,  at  a  time.  Susanna  Elers  saw  her  in  1830,  for  two  or  three  days ;  in 
1833,  1834,  and  1837,  one  day  each  year;  in  1836,  two  days."  Of 
course,  as  might  be  expected,  she  saw  nothing  particular,  for  the  case  is,  that 
nothing  particular  appeared,  at  every  moment,  but  only  occasionally.  There  is, 
however,  another  objection  to  the  testimony  of  several  of  these  witnesses,  and  of  all 
those  who  most  strongly  supported  the  Will ;  they  support  it  too  strongly,  and  they 
differ  among  themselves.  Thus,  Elizabeth  Akehurst  says,  that  during  twenty  years, 
no  change  whatever  was  observable,  and  Sarah  Gibson  was  always  quite  rational, 
and  so  equally  rational.  But  Joseph  Marter  [365]  positively  swears,  that  the  longer 
he  knew  her,  the  more  eccentric  she  was.  It  is  true  he  ascribes  her  eccentricities  to 
drink,  as  does  Julia  Willison  ;  but  this  witness  admits  the  eccentricities  described 
by  Elizabeth  Akehurst.  John  Marter  further  says,  that  though  she  did  take  odd 
fancies,  as  he  terms  it,  he  never  doubted  her  sanity,  and  expected  a  different  ver- 
dict of  the  Jury  accordingly.  Now,  he  speaks  of  her  down  to  1840.  Thomas  Miller 
speaks  to  after  1838,  and  maintains  her  to  be  rational;  yet,  that  she  was  mad  before 
1838,  her  letters  clearly  prove;  indeed,  Miller  is  aware  of  her  eccentricities,  and 
qualifies  his  statement  by  saying,  when  not  excited  she  was  rational.  That  she 
was  extremely  irritable  long  before  1834,  is  clearly  proved;  yet  Augusta  Averne 
and  Sarah  Roots  declare,  that  they  never  saw  either  any  eccentricity,  or  any  irrita- 
tion at  all;  and  the  former  speaks  to  1837.  Many  witnesses  for  the  Will  having 
denied  ever  having  heard  her  speak  of  Thomas  Waring  being  a  Catholic,  and,  no 
doubt,  truly  so  denied  it ;  one  James  Hunt,  gives  a  remarkable  confirmation  to  this 
part  (and  a  very  material  part  it  is)  of  the  case,  against  the  Will;  not  only  he  allows 
her  to  have  been  very  eccentric,  never  having  seen  any  one  more  so ;  not  only,  he 
says,  she  would  run  on  talking  nonsense  by  the  hour  ;  not  only  does  he  say,  "  I  don't 
think  she  was  quite  right  at  times ;  sometimes  she  was  very  rational,  indeed,  some- 
times she  was  not;  "  but  he  says,  that  in  1833,  the  year  before  the  fart-uni,  she  com- 
plained of  Thomas  Wearing  coming  to  Weybridge,  and  putting  up  his  horse  at  the 
Queen's  Head,  and  having  become  a  Catholic.  She  then  very  sharply  said  to  Hunt, 
"  You  know  it,  and  he  goes  down  in  his  carriage  to  the  Queen's  Head.  I'll  go  next 
Sunday,  and  see  when  he  does  come."  She  [366]  added,  "  He  shall  have  nothing 
from  me;  he  shall  never  be  the  better  for  my  money."  This  she  repeated  several 
times,  in  the  same  year,  1833 ;  and  this  is  all  related  by  a  witness  for  the  Will. 

As  to  Miss  Lee,  she  appears  to  have  had  a  bias  on  her  mind,  which,  though  it 
might  not  influence  her  testimony  as  to  facts,  nay,  jirobably  did  not,  may  well  have 
swayed  her  opinion.  The  Will,  if  set  up,  trebled  her  limited  income,  and  she  nmst 
have  wished  well  to  the  case;  she  never  saw  any  jealousy  or  suspicion  in  her,  but 
says,  she  was  a  very  cautious  person  ;  and  so  indeed  is  this  witness,  for  she  says, 
"  perhaps  you  may  say  she  was  a  little  eccentric,"  and  by  eccentric,  it  turns  out  that 
she  means  only  "  being  retired."  She  says,  "  she  was  more  mild  than  otherwise.'' 
It  is  very  possible,  that  before  this  respectable  lady  she  could  control  herself,  more 
than  before  her  inferiors. 

When  we  take  all  the  witnesses  together,  which  are  called  to  support  the  Will, 
surely  there  can  be  no  inference  drawn  from  their  testimony,  suflScient  to  answer 
the  case  on  the  other  side.  They  had  inferior  opportunities  of  observation ;  they 
differ  materially  among  themselves ;  they  sometimes  prove  too  much,  and  give  evi- 
dence inconsistent  with  the  admitted  facts  in  the  case ;  sometimes  they  give  very 
material  evidence  against  the  Will;  and  finally,  where  they  are  consistent  with 
each  other,  and  with  themselves,  the  only  result  of  their  testimony  is,  that  what 
others  saw  and  heard,  and  positively  swore  to,  they  did  not  happen  to  see  and 
hear,  and  so  cannot  swear  to  ;  but  of  course  cannot  negative.  For  be  it  observed, 
there  is  not  one  single  contradiction;  there  is  no  witness  for  the  Will,  who  contra- 
dictij  the  things  sworn  to  against  it,  at  the  time  and  place  where  tliey  are  so  [367] 
stated  l)y  the  witnesses  against  the  Will.  Nothing  can  be  more  clear  than  that,  as 
far   as  the   parole   evidence   goes,   the   case   for   the   Respondents   is    unanswered. 
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Nothing  more  cleiir  than  that  the  balance  of  the  testimony  is  wholly  against  the 
Ai>pellant,  nay,  that  we  can  hardly  weigh  the  testimony  on  the  two  sides  against 
each  other  ;  inasmuch  as  all  that  the  Appellant's  witnesses  swear  may  be  true,  while 
the  depositions  of  the  Respondent's  witnesses  are  entirely  credited. 

But  the  documentary  evidence  is  yet  more  remarkable,  and  to  that  we  may  now 
advert.  Her  suspicions  appear  to  have  begun  very  early.  In  1821,  she  expresses 
them  of  her  husband;  whom  she  supposes  capable  of  poisoning  her.  Next  year 
she  writes  to  bring  down  her  brother  ;  telling  him  her  husband  is  very  ill ;  and 
evidently  expecting  an  immediate  funeral;  for  she  speaks  of  the  churchyard  as 
near,  conveniently  near,  and  that  it  would  be  conducted  without  expense,  though 
respectably.  In  her  letter  of  the  11th  of  December,  1825,  she  is  certainly  more  a 
prey  to  delusion,  and  her  mind  wanders ;  she  fancies  she  is  preached  at.  She  saw 
a  Colonel, Frederick,  but  has  lost  all  recollection  of  him  from  the  misery  she  has 
been  in  ever  after.  On  the  22nd  of  December  she  writes  to  Sir  Frederick,  that  she 
is  suspected  of  "meretricious  habits."  The  letter  of  the  11th  of  January,  1826, 
to  the  same  gentleman,  is  wilder  still.  Other  letters  occur  in  1827  and  1829,  full 
of  strange  suspicions  and  surmises,  betokening  a  bewildered  mind.  On  the  18th  of 
September,  1830,  she  is  quite  wild. 

As  we  approach  the  date  of  the  Will,  these  delusions  and  wanderings,  far  from 
disappearing  or  lessening,  [368]  liecome  more  striking.  That  the  letter  of 
November,  1831,  concerning  the  indication  of  a  Revolution,  is  the  work  of  an  un- 
sound mind,  who  can  doubt? 

It  may  be  observed,  in  jiassing,  that  whenever  unsoundness  of  mind  is  found  to 
exist,  a  continuance  of  the  same  unhappy  state  may  be  safely  presumed  on  much 
slighter  evidence  of  aberration  than  might  have  been  required  to  prove  its  com- 
mencement: such  indications  in  this  case  are  clear  enough.  In  1833,  she  says  a 
lady  abus  d  her  furiously  before  the  servants,  and  not  the  lady,  but  the  servants, 
she  was  thus  obliged  to. send  away. 

We  have  seen,  then,  how  unsound  her  mind  was  down  to  the  end  of  1832,  by  the 
letters  which  she  wrote,  as  well  as  by  her  conversation  and  demeanour,  as  spoken 
to  by  the  witne.sses.  In  1833,  we  have  repeated  indications  of  a  like  kind,  and  some 
spoken  of  by  the  witnesses  for  the  Will  ;  particularly  her  delusion  as  to  her  brother, 
Thomas  Waring,  coming  to  the  Queen's  Head  and  turning  Catholic,  and  that  Hunt, 
who  denied  it,  must  know  it. 

The  case  for  the  Will  requii-es  us  to  believe  her  reason  quite  restored  between 
November,  1833,  and  March,  1834;  yet,  soon  after  this  latter  date,  we  find  tlies  :• 
delusions  and  that  wildness  continued  in  her  letters.  That  of  October,  1834,  is  a 
proof  of  this  ;  all  these  symptoms  of  insanity  continue,  and  are  on  the  increase  in 
1835.  Her  letters  now  speak  of  plots,  and  of  attempts  on  her  life,  and  of  persons 
in  disguise,  and  of  tho,se  who  assume  the  faces  of  others. 

The  result  of  the  whole  evidence,  when  examined  and  compared,  is,  that  this 
testatrix  was  of  unsound  mind  some  years  before  the  factum;  and  that  she  was  of 
the  same  unsoundness  after  the  factum,  a  prey  to  delusions,  [369]  and  of  unsteady, 
unsound,  wandering,  intellect.  In  most  things,  and  especially  in  matters  relating 
to  the  care  of  her  property,  she  conducted  herself  with  great  prudence  and  discretion, 
and  apparently  as  a  person  of  sound  mind  ;  Imt,  for  a  long  series  of  years,  delusions, 
manife.stly  insane,  occasionally  appeared; — and  this  so  frequently  "and  under  such 
a  variety  of  circumstances,  as  to  prove  tliom  to  have  a  continually  existing  cause; 
and  to  be  so,  for  what  has  been  called  habitual,  as  to  turn  the  onus  probandi  on 
those  setting  up  any  act  done,  or  instrument  executed,  by  her,  after  this  malady  was 
established.  Therefore,  the  Appellant  must,  in  this  case,  prove  her  to  have  had  a 
lucid  interval  between  November,  1833,  perhaps  we  should  rather  say  between  Feb- 
ruary, 1834,  and  the  date  of  the  Will,  and  March  of  that  year,  and  that  this  lucid 
interval  continued  to,  and  included,  the  1st  of  March.  Now,  by  a  lucid  interval, 
is  not  meant  a  concealment  of  delusions,  but  their  total  absence;  "their  non-exi.stence 
inall  circumstances;  a  recovery  from  the  disease  and  a  subsequent  relapse:  of 
this  we  have  not  any  proof  whatever  dehors  the  Will;  but  is  there  anything  in  the 
Will  which  can  furnish  such  needful  proof?  Or,  indeed,  is  there  anything  in  the 
Will  which  can  even  tend  to  shake  the  inference  from  all  external  e'vidence,  that 
the  disea.se  continued  during  the  whole  period,  from  1833,  to  autumn,  1834,  when 
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it  plainly  manifested  itself?  Very  far  from  it.  The  Will,  if  it  does  not  confirm 
that  inference,  is  perfectly  consistent  with  it.  The  Will  is  in  favour  of  a  person 
unknown  to  the  testatrix,  "though  bearing  her  name,  except  by  having  made  a  Pro- 
testant speech  in  Ireland,  of  which  she  read  an  account  in  a  newspaper.  To  him, 
for  no  other  reason,  she  leaves  £39,000,  or  £40,000,  .setting  aside  her  [370]  brother, 
Thomas  Waring,  to  whom  she  had  before  given  it,  and  towards  whom,  one  of  her 
most  remarkable  delusions  pointed  (according  to  the  testimony  of  a  witness  called 
in  support  of  the  Will)  towards  whom,  seized  by  this  delusion,  that  he  was  turned 
Catholic,  she  declared  a  diminished  affection  on  that  score,  and  from  whom  she 
took  the  sum  to  give  the  Protestant  speaker.  We  are  all  clearly  of  opinion,  that 
the  inferences  of  unsoundness  rather  gather  strength  from  the  factum,  and  are 
nowise  impaired  by  it. 

Lastly,  the  Will  is  an  incomplete  instrument ;  and  requires  subsequent  confirma- 
tion, bybeing  recognized.  The  Codicil  made  in  or  after  1836,  we  know  not  how 
long,  may  have  been  made  after  the  inquisition  found  her  insane;  but,  at  any  rate, 
it  was  made  when  her  unsoundness  of  mind  had  become  more  generally  manifest, 
than  at  the  date  of  the  Will,  and  it  is  past  all  possibility  of  doubt.;  any  acknowledg- 
ment at  the  time  is  plainly  nugatory. 

We,  therefore,  entirely  agree  with  the  Court  below,  in  refusing  probate  to  this 
Will.  Though  satisfied  with  the  elaborate  rea.soning  of  the  learned  Judge,  who 
so  fully,  and  so  ably,  dealt  with  the  case,  we  have  deemed  it  right  to  enter  much  at 
large  into  the  whole  subject  here,  and  to  give,  at  full  length,  the  reasons  of  which 
our  judgment  of  affirmance  is  grounded;  stating  the  principles  of  the  law,  and  the 
result  of  the  evidence  as  to  facts,  because  the  law  respecting  what  is  called  partial 
insanity  has  never  before  been  laid  down  in  the  Superior  Court,  and  bcause  the 
Respondents  having  been  stopped,  the  evidence  had  not  been  examined,  except  on 
one  side  in  the  argument  at  the  Bar.  The  appeal  is  dismissed,  and  the  sentence, 
refusing  probate,  affirmed,  with  costs. 

[Mews'  Dig.  tit.  WILL;  I.  Testamentakt  Capacity;  g.  Soundness  of  Mind.  S.C. 
12  Jur.  947.  Lord  Brougham's  view  that — the  mind  being  one  and  indivisible 
— any  -degree  of  mental  disorder  rendered  it  unsound  (6  Moo.  P.C.  350,  351, 
352),  was  adopted  by  Sir  J.  P.  Wilde  in  Smith  v.  Tehhitt,  1867,  1  P.  and  D. 
398;  and  Hancuch  v.  Featy,  1867,  1  P.  and  D.  at  p.  351  ;  but  was  disapproved 
of  by  the  Court  of  Queen's  Bench  in  Banks  v.  GoodfeUow,  1870,  L.R.  5  Q.B. 
549,  and  is  now  accepted  as  correct:  see  Boiu/hton  v.  Knu/ht,  1873,  3  P. 
and  D.  64  ;  Burdett  v.  Thompson,  1893,  *.  72  n.  (1)  ;  and  cf.  Eoe  v.  Nice  (1893). 
P.  55  ;  PilMngton  v.  Gray  (1899),  A.C.  401  ;  and  the  American  case,  Delafield 
V.  Parish,  1862,  25  N.Y.  9.] 


[371]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

THOMAS  PETLEY  and  Oihern,— Appellants ;    WILLIAM  CATTO  and  Others,— 

Respondents  *  [July  4  and  5,   1848]. 

The  Chbistika. 

A  steam-tug  entered  into  a  verbal  agreement  with  the  master  of  a  vessel,  having 
a  licensed  pilot  on  board,  to  tow  her  to  London ;  in  coming  up  the  river  they 
came  across  a  brig  near  a  tier  of  vessels;  the  pilot  hailed  the  tug  to  go  to 
the  westward  of  the  brig,  but  the  master  of  the  tug  disobeyed  the  order,  and 
went  to  the  eastward,  and  thereby  caused  a  collision  between  the  vessels. 
The  tug  afterwards  completed  the  towage,  and  brought  the  vessel  to  her 
destination:  Held,  in  such  circumstances,  that  tlie  disobedience  of  the  orders 
of  the  pilot  was  not  justifiable,  and  that  the  towage  was  forfeited. 


*  Present:    Lord   Langdale,  Lord  Campbell,   Sir   Herbert  Jenner  Fust,   and  the 
Right  Hon.  T.  Pcmberton  Leigh. 
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Quere,  Whether,  notwithstanding  such  conduct,  the  tug  could  recover  towage 
from  the  owners  of  the  vessel  under  the  contract,  and  leave  the  vessel  towed, 
to  a  cross-action  for  the  damage. 

This  question  not  having  been  properly  raised  or  discussed  in  the  Admiralty 
Court,  the  Judicial  Committee,  sitting  as  a  Court  of  Appeal,  refused  to  enter- 
tain it  [6  Moo.  P.C.  a78,  379]. 

This  was  a  cause,  civil  and  maritime,  brought  by  the  Appellants,  the  owners 
of  the  .steam-tug  Lass  o'Gowrie,  against  the  barque  Christi/iia,  to  recover  the  sum  of 
£8,  for  towage  services  rendered  by  the  tug  to  the  Christina. 

[372]  The  facts,  as  alleged  in  the  Act  on  Petition,  were  shortly  these  : — that  about 
1  o'clock  P.M.,  on  the  3Ist  of  August,  1847,  the  tug  being  in  the  lower  part  of  Sea 
Reach,  in  the  river  Thames,  following  her  avocation  of  towing  vessels,  spoke  the 
barque  Christina,  a  vessel  of  250  tons,  homeward  bound  to  London;  that  a  verbal 
agreement  was  made  l)y  the  masters  of  the  barque  and  tug,  that  the  latter  should 
tow  the  former  up  to  London  for  the  sum  of  £8  ;  that  a  rope  from  the  barque  was 
thereupon  made  fast  to  the  tug,  which  then  proceeded  towards  London  with  the 
barque  in  tow,  and,  on  passing  Gravesend,  a  duly  licensed  Trinity  House  pilot  was 
taken  on  board  the  barque  to  navigate  her  to  London ;  that  about  6  o'clock  p.m., 
in  consequence  of  the  tide  failing,  the  barque  was  brought  to  anchor  off  Woolwich, 
by  direction  of  the  pilot,  and  on  the  flowing  of  the  tide  at  3  o'clock  a.m.,  of  the  follow- 
ing day,  the  barque  was  again  got  under  weigh  in  charge  of  the  pilot,  and  having 
been  again  made  fast  to  the  steam-tug,  the  latter  towed  her  to  the  entrance  of  the 
Surrey  Canal  Dock,  whither  the  barque  was  bound  when  the  tug  left  her;  that 
application  had  been  made  to  the  master  and  owners  of  the  Christina,  for  the  pay- 
ment of  the  towage  money,  but  without  their  being  able  to  obtain  it. 

The  answer  of  the  ownei's  of  the  C/tr/stiiia,  admitted  that  their  vessel  spoke  tlie 
tug  Lass  o'Gowrie,  and  engaged  her  to  tow  the  barque  in  a  careful  and  [373]  skilful 
manner  into  dock,  which  she  undertook  to  do,  for  the  sum  usually  paid  for  towage  by 
vessels  of  such  burthen  and  description  as  the  Christina;  that  on  the  arrival  of  the 
barque  in  tow  of  the  steamer  off  Gravesend,  the  sea  pilot  left  her,  and  a  duly  licensed 
Gravesend  pilot  was  taken  on  board,  who,  about  7  p.m.,  brought  her  to  anchor  off 
Woolwich ;  that,  on  the  following  morning,  the  wind  being  W.N.W.,  with  light 
breezes  and  cloudy  weather,  the  barque  weighed  anchor,  in  tow  of  the  steam-tug, 
and  proceeded  up  the  river;  that  about  4  a.m.,  when  in  Limehouse  Reach,  the  crew 
of  the  barque  being  on  the  look-out,  the  pilot  on  the  starboard  side,  the  master  on 
the  larboard  side  of  the  barque's  poop,  and  the  mate  on  tlie  larboard  side  of  the 
forecastle,  saw  a  vessel  a-head  with  her  sails  set,  but  apparently  having  her  anchor 
down  (which  proved  to  be  the  brig  Mary  Clark,  at  such  time  drudging  by  her  anchor 
into  a  tier  in  Limehouse  Reach) ;  that  the  pilot  seeing  there  was  not  sufficient  room 
for  the  barque  to  go  to  the  eastward  of  the  brig,  in  consequence  of  the  tier  of  vessels 
there  stationed,  immediately  and  loudly  called  out  several  times  to  the  master  of  the 
tug,  to  tow  to  the  westward  (Limehouse  Reach  being  situate  about  S.S.W.  and 
N.N.E.),  thereby  meaning  to  tow  the  barque  to  port,  and  at  the  same  time  gave 
orders  to  starboard  the  helm  of  the  barque,  and  immediately  afterwards  to  port 
the  helm  hard  a-starboard,  both  of  which  orders  were  promptly  obeyed;  that  the 
master  of  the  tug,  instead  of  obeying  the  orders  of  the  pilot,  and  taking  a  course  to 
the  westward  of  the  brig,  continued  to  pursue  a  course  to  the  east- 
ward, which  was  improper  by  reason  that  there  was  no  room  on  that  side  of 
the  brig  ;  that  the  pilot  seeing  the  error  of  the  tug  called  out,  "  Wiere  are  you 
going  with  the  ship,  why  [374]  don't  you  tow  to  the  westward?"  and  directed  "the 
mate  of  the  barque  to  stand  by  tlie  anchor ;  that  the  master  of  the  tug,  however, 
still  took  no  notice  of  the  repeated  orders  of  the  pilot,  luit  persisted  in  attempting 
to  pass  to  the  eastward  of  the  brig,  when,  all  at  once,  the  helm  of  the  tug  was  put 
a-starboard,  and  she  came  right  on  the  larboard  bow  of  the  barque,  whereupon  the 
pilot  called  to  the  master  to  "  go  on,"  and  repeated  such  order,  but  when  the 
Isarque  was  within  a  cable's  length  of  the  brig,  the  tow-rope  was  cast  off  by  the  tug, 
which  left  the  barque  in  her  then  perilous  situation,  to  be  drifted  by  tlie  flood  tide 
then  running  strong  ;  that  the  pilot  immediately  ordered  the  mate  of  the  barque  to 
let  go  her  anchor,  which  was  instantly  done,  but  too  late  to  avoid  collision  with  the 
brig,  wherebv  both  vessels  sustained  considerable  injury  ;  that,  had  the  master  of 
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the  steam-tug  attended  to  the  orde.s  of  the  pilot,  or  towed  the  barque  in  lier  proper 
course  to  the  westward  of  the  brig,  or  not  cast  off  the  tow-rope,  no  accident  would 
have  occurred;  that  the  collision  was  not  in  the  least  degree  attributable  to  the 
pilot  or  crew  of  the  barque,  but  was  occasioned  solely  and  entirely  iu  consequence 
of  the  carelessness,  want  of  skill,  mismanagement,  or  inattention  to  the  orders  of 
the  pilot,  by  those  on  board  the  tug,  by  reason  whereof  the  owners  of  the  barque 
refused  and  declined  to  pay  the  £8  claimed  ;  that  the  owners  of  the  barque  had 
incurred  a  heavy  expense  in  repairing  the  brig  as  well  as  their  own  vessel. 

The  owners  of  the  tug,  in  reply,  denied  that  the  tug  had  been  under  any  special 
engagement  to  tow  the  barque  in  a  careful  and  skilful  manner;  and  denied  that  the 
Mary  Clark,  when  in  Limehouse  Reach,  was  drudging  by  her  anchor  into  a  tier, 
for  that  she  was  [375]  riding  at  her  anchor,  and  at  least  100  yards  below  the  tier; 
and  denied  that  there  was  not  sufficient  room  for  the  barque  to  go  to  the  eastward  of 
the  bi'ig,  which  was  the  proper  course,  and  the  tug  could  have  safely  towed  her  to  the 
eastward,  but  the  pilot  called  out  to  the  tug  to  tow  the  barque  to  the  westward, 
whereupon  the  tug's  helm  was  immediately  put  hard  a-starboard  for  that  purpose, 
and  the  tug  herself  went  westward,  clear  of  the  brig,  but  which  the  master  of  the 
tug  saw  the  barque  could  not  do,  owing  to  the  flood-tide  running  very  strong,  and  so, 
of  necessity,  he  cast  off  the  barque  when  about  ten  fathoms  from  the  brig,  loudly 
hailing  the  barque  to  go  to  the  eastward,  which  might  have  been  safely  done,  by 
putting  the  barque's  helm  a-port,  whereas  it  was  kept  so  long  a-starboard  that  she 
came  in  contact  with  the  brig.  And  they  further  alleged,  that  the  pilot  in  charge 
of  the  barque  infringed  a  regulation  of  the  Trinity  Board,  by  getting  the  barque 
under  weigh  in  Woolwich  Reach,  and  proceeding  up  with  her,  in  the  dark,  the 
collision  having  occurred  full  an  hour  before  daylight. 

On  the  hearing  of  the  cause  on  the  1.3tli  of  January,  1848  (case  reported,  nom. 
The  Chrktina,  3  W.  Rob.  Adm.  Rep.  27),  the  learned  Judge  of  the  Court  of  Admiralty 
(the  Right  Hon.  Dr.  Lushington),  was  of  opinion,  that  although  the  pilot  might  not 
have  exercised  a  sound  discretion  in  the  orders  he  gave,  yet  that  it  was  satisfactorily 
established,  that  there  was  no  justification  for  the  steam-tug  refusing  to  obey  and 
carry  into  effect  these  orders;  and  that  being  the  case,  that  the  master  did  not 
fulfil  the  contract  on  which  he  was  suing,  and  that  as  he  did  not  fulfil  the  contract, 
he  was  not  entitled  to  recover  ;  and  upon  these  grounds,  pronounced  against  the  claim 
with  costs. 

[376]  From  this  judgment  and  decree  the  present  appeal  was  brought  by  the 
Appellants,  the  owners  of  the  steam-tug,  and  now  came  on  for  hearing. 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  Addams,  for  the  Appellants. — It  is  of  great 
importance  to  ascertain,  whether  it  is  to  be  a  rule  that,  in  all  cases  such  as  the 
present  the.  towage  is  to  be  forfeited.  Surely,  even  assuming  there  was  some 
negligence  on  the  part  of  the  tug,  that  will  not  justify  the  owners  of  the  Christina 
refusing  to  pay  towage  under  the  contract.  The  contract  was  to  tow  the  barque  to 
London,  and  that  service  having  been  performed,  the  claim  for  the  sum  stipulated 
undoubtedly  attached.  If  there  was  any- negligence  on  the  part  of  the  towing  vessel 
from  which  damage  arose,  that  would  be  a  ground  for  a  counter-claim  by  a  cross- 
action.  This  is  the  principle  at  Common  law.  Thus,  in  Farnsirorth  v.  Garrard 
(]  Camp.  38),  it  was  laid  down  by  Lord  Ellenborough,  that  "  if  there  has  been  no 
beneficial  service,  then  there  shall  be  no  pay ;  but,  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall  go  to  the  amount  of  the  Plaintiff's 
demand,  leaving  the  Defendant  to  his  action  for  negligence."  And  this  decision  has 
been  adopted  and  acted  upon,  in  Denew  v.  Daverell  (3  Camp.  451),  and  Duncan  v. 
Blundell  (3  Stark.  6).  In  the  present  case  no  specific  damage  is  alleged,  and  it  was 
incumbent  upon  the  owners  to  show  that  the  damage  suffered  by  the  Christina  was 
greater  than  the  sum  claimed.  But  if  negligence  on  the  part  of  the  tug  would 
afford  an  answer  to  the  claim,  the  question  then  will  be,  whether  tlie  proper  [377] 
course  was  to  be  eastward  or  westward  of  the  Mart/  Clark.  The  ma.ster  of  the  tug, 
when  he  was  ordered  to  go  to  the  westward,  was  proceeding  to  do  so,  but  seeing  that 
the  barque  could  not  go  to  the  westward  he  cast  off  the  tow-rope,  and  the  Christina. 
might  easily  have  gone  to  the  eastward  by  porting  her  helm,  whereas  she  dropped 
her  anchor  and  occasioned  the  damage.  Although  prima  facie,  the  master  of  a 
steam-tug  is  bound  to  obey  the  orders  of  a  pilot  on  board  the  vessel  towed,  there 
are  cases  in  which  it  is  his  duty  to  disobey  them,  and  this  was  a  case  in  which  he 
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was  justified  in  tlio  course  lie  ])Uisued.  Here  (he  lulut  could  not  see  wliat  the  master 
of  the  tug  did,  namely,  that  the  barque  could  not  go  to  the  westward  of  the  1-irig. 
If  tkis  judgment  stands,  there  will  be  two  suits  against  the  steam-tug  for  collision 
with  the  Chris/ iii/i  and  the  Mary  C'liirk.  The  pilot  was  alone  to  blame,  for  he,  con- 
trary to  the  Trinity  House  regulations,  weighed  before  daylight,  and  the  collision 
occurred  before  daylight.  Even  if  negligence  might  bar  the  claim  of  the  tug,  it 
was  necessary  for  the  owners  of  the  Christina  to  establish  that  fact,  and  that  there 
was  none  on  her  part.  If  that  point  be  doubtful,  as  the  oimis  prohandi  is  upon 
them,  their  case  fails.  Assuming  that  the  tug  was  in  error  ia  casting  off  the  tow- 
rope,  it  was  the  duty  of  the  Christina  to  do  all  in  her  power  to  avoid  the  collision, 
whereas,  instead  of  porting  her  helm,  she  dropped  anchor  and  actually  occasioned 
the  collision. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  Mr.  Martin,  Q.C.,  for  the  Re- 
spondents.— The  Appellants'  arguments  raise  two  points  ;  one  of  law,  and  one  of  fact. 
The  point  of  law  is,  whether  a  steam-tug,  hired  to  tow  a  vessel,  no  matter  how 
[378]  gross  her  negligence,  is  still  entitled  to  towage. — [Lord  Campbell:  Was  this 
question  raised  in  the  Admiralty  Court?] — No. — [Lord  Campbell:  Then  it  ought  not 
to  be  made  in  the  Court  of  Appeah  It  is  not  the  function  of  a  Court  of  the  last  resort 
to  decide  points  not  raised  in  the  Court  below.] — This  argument  is  a  plea  in  bar 
raised  here  for  the  first  time.  The  cases  cited  by  the  Appellants,  however,  would  not 
be  binding  upon  the  Admiralty  Court,  which  is  invested  with  an  equitable  jurisdic- 
tion. The  true  question  is,  what  was  the  contract  or  agreement?  The  Appellants 
assume  that  it  was  properly  fulfilled  ;  but  it  was  not  an  agreement  merely  to  tow  the 
vessel  up  to  the  Surrey  Dock,  at  their  discretion,  and  as  they  saw  fit;  it  was  an 
essential  part  of  the  contract,  that  they  should  tow  her  in  obedience  to  the  directions 
of  the  pilot  on  board  the  Cliristina.  The  general  rule  is  admitted,  that  the  steam- 
tug  is  bound  to  obey  the  orders  of  the  pilot  on  board  the  vessel  towed  ;  but  the  Ap- 
pellants say,  that  this  is  an  exception  to  the  rule.  It  is  clear,  however,  that  they  did 
not  fulfil  this  contract.  "First,  they  did  not  promptly  obey  the  orders  of  the  i)ilot 
to  go  westward  of  the  Mary  Clark  ;  and  secondly,  when  they  did  obey  the  order  they 
did  not  persevere ;  even  when  they  cast  off  the  tow-rope,  they  might  have  tow-ed  the 
barque  to  the  westward.  The  argument  of  the  Appellants  that  there  was  a  right 
course  and  a  wrong  course  is  fallacious ;  the  tug  had  only  to  obey  the  orders  of  the 
pilot.  We  were  not  to  blame  for  dropping  our  anchor,  as  this  was  done  in  hope  of 
stopping  the  vessel,  but  the  tide  drove  her. 

[379]  Lord  Langdale. — This  is  a  suit  for  the  recovery  of  the  sum  of  £8,  for 
towage  service  rendered  by  a  steam-tug,  named  the  Lass  o'Gowi-ie,  to  the  barque 
Christina. 

This  is  the  first  case  in  which  the  Court  has  had  a  discussion  upon  a  point  of  law 
of  consideralile  importance,  namely,  whether,  admitting  that  there  had  been  mis- 
conduct on  the  part  of  the  master  of  the  steam-tug,  the  owner  could  still  proceed 
for  the  recovery  of  the  towage,  under  the  contract.  In  considering  the  judgment  of 
the  Court  below,  we  are  of  opinion,  that  that  question  was  not  properly  raised,  and 
not  discussed  in  that  Court,  so  as  to  make  it  proper  for  us  to  decide  it,  or  to  entitle 
the  party  to  put  the  point  to  us  here,  sitting  as  a  Court  of  Appeal.  And,  therefore, 
upon  this  ground,  we  are  of  opinion,  that  we  must  lay  that  question  out  of  our 
consideration  ;  we  express  no  opinion  upon  that  part  of  the  case,  until  the  question 
is  brought  before  us  in  a  proper  manner. 

Now,  it  is  said,  that  there  was  no  misconduct  on  the  part  of  the  steam-tug;  that 
it  did  the  towage,  and  fully  performed  what  it  engaged  to  perform,  and  con- 
sequently that  the  owners  are  entitled  to  recover  the  sum  due  for 
that  service.  Upon  this  there  is  a  considerable  conflict  of  evidence.  The 
facts  appear  to  be  these :  The  steam-tug  was  taking  the  barque  up  the  river,  and  had 
come  to  Limehouse  Reach,  a  part  of  the  river  in  which  was  a  vessel,  called  the  Mary 
Clark,  near  a  tier  of  ships.  It  appears  that  the  Mary  Clark  was  so  situated  that 
a  passage  might  have  been  had  by  the  eastward  or  the  westward  of  her.  The  master 
of  the  tug  was  proceeding  to  the  east-[380]-ward  ;  the  pilot  on  board  the  barque 
thought  fit  to  order  him  to  go  to  the  westward.  It  was  some  time  after  the  order 
was  given  before  it  was  obeyed ;  and  it  is  a  matter  of  contest  between  the  parties, 
whether   the    order    was   lieard    by    the    steam-tug    before    the    time    when    it    was 
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ultimately  obeyed.  There  seems  very  strong  reason  to  think,  that  the  order  must 
have  been  heard  before  it  was  obeyed,  because  it  was  heard  before  that  time  by  a 
witness  who  was  placed  at  a  greater  distance  than  the  tug  from  the  barque,  and 
who  heard  the  call.  The  master  of  the  steam-tug  says,  that  as  soon  as  he  heard  the 
order  it  was  instantly  obeyed ;  that  he  passed  to  the  westward,  but  as  it  was  im- 
possiljle  for  the  barque  to  go  to  the  westward,  he  cast  off  the  tow-rope,  and  that  he 
acted  as  far  as  he  could  in  obedience  to  the  orders  he  had  received.  Imperfect 
obedience,  is  disobedience,  and  the  question  is,  whether  such  disobedience  was 
justifiable  under  the  circumstances.  It  has  been  argued  as  a  justifying  circum- 
stance, that  if  he  had  not  cast  off  the  tow-rope  the  Christina  would  have  been 
dragged  lay  the  Mary  Chirk;  and  that  is  a  circumstance  respecting  which  there  is 
also  conflicting  evidence.  It  is  stated  that  there  was  sufficient  room  for  the  barque 
to  have  passed  to  the  we.stward  even  after  the  time  when  the  tug  ceased  to  tow ;  and 
that  if  she  had  continued  to  tow  to  the  westward,  no  collision  would  have  happened. 

Now,  we  have  carefully  considered  the  evidence,  and  our  opinion  is  in  con- 
currence with  the  judgment  of  the  Court  below :  we  think  that  the  learned  Judge  of 
that  Court  has  come  to  a  correct  conclusion,  and  we  ought  not  to  differ  from  him 
and  reverse  his  judgment,  unless  we  could  clearly  come  to  a  contrary  con-[381]- 
clusion.  This  being  the  case,  we  must  affirm  the  judgment  and  with  costs.  In 
coming  to  this  conclusion,  we  cannot  help  expressing  our  regret  that,  as  this  was 
a  mere  question  of  fact,  the  owners  of  the  steam-tug  should  have  put  themselves  to  so 
much  more  expense  by  this  appeal  than  their  claim  amounts  to. 

[Mews'  Dig.  tit.  SHIPPING ;  A.  XX.  Collision  ;  8.  Tug  and  Tow.  S.C.  below,  mb  nom. 
Christina  (The),  3  Rob.  W.  27.  See  The  Energy,  1870,  L.R.  3  Ad.  and  E.  52; 
The  Mary,  1879,  5  P.D.  17.  As  to  Admiralty  jurisdiction,  see  note  to  Colby 
V.  Watson,  1818,  6  Moo.  P.C.  341.] 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  IN  JAMAICA. 

ROSANNA  RICHARDS,  RDSANNA  (otherwise  called  ROSY)  WHITE,  JEMIMA 
WHITE,  EDWARD  WHITE,  ROSANNA  RICHARDS,  and  EMMA  WHITE,— 
Appellants;  The  ATTORNEY-GENERAL  of  JAMAICA,  JOSEPH  GORDON, 
LAWRENCE  GIBSON,  CHARLES  ANDERSON,  WILLIAM  FOSSETT,  JAMES 
MITCHELL  PARKER,  JOHN  PUGH  "JONES,  GEORGE  APPLEBY,  and 
CHARLOTTE  his  wife,  and  THOMAS  GROOM.,— Respondents  *  [July  7 
and  8,  1848]. 

Testator  resident  in  Jamaica,  and  seised  of  plantations  and  slaves  in  the  Island,  by 
his  Will,  dated  June,  1834,  after  giving  certain  bequests,  proceeded  as  follows  : 
— "  Also  I  give,  devise  and  bequeath,  share  and  share  alike,  unto  R.  and  her 
children,  all  my  right,  title,  and  claim  to  compensation  such  as  may  be 
awarded  to  me,  as  my  portion  of  the  compensation-fund,  for  the  emancipation 
of  such  slaves  as  may  belong  to  me  and  be  living  on  the  1st  of  August,  1834." 
This  Will  was  not  attested  so  as  to  pass  real  estate,  but  was  properl_y  executed 
to  pass  personalty.  By  the  law  of  Jamaica,  slaves  could  only  be  directly 
devised  as  real  estate.  The  Act  for  the  Abolition  of  Slavery  (3rd  and  4th 
Win.  IV.,  c.  73,  passed  on  the  28th  of  August,  1833),  provided  that,  on  the 
1st  of  August,  1834,  slavery  should  cease  in  the  British  dominions,  and  gave 
to  the  owners  of  the  slaves  a  right  to  their  services  as  apprentices,  and  to 
compensation,  for  the  loss  of  their  services  as  slaves.  The  testator  died 
before  this  period  of  manumission  arrived.     The  Court  in  Jamaica  decreed, 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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that  I  ho  e-ompeusation-inoiiey  partook  of  tlie  nature  of  real  estate,  to  the 
same  extent  as  the  slaves,  and  did  not  pass  under  the  Will. 

Upon  appeal, — Held,  reversing  such  decree, — That  (treating  the  slaves  as  real 
estate)  the  Legislature  became  purchasers,  under  the  3rd  and  Ith  Will.  IV., 
c.  73,  from  the  date  of  the  Act,  giving  a  limited  interest  in  the  slaves  for  a 
term  of  years  to  the  vendor,  and  that  the  money  to  be  received  under  the 
compulsory  sale  of  the  slaves  was  converted  into  personal  estate,  and  passed 
to  H.  and  lier  children,  as  specific  legatees,  under  the  W^ill  [6  Moo.  P.C.  396.] 

Although  the  testator's  Will  was  inoperative  as  to  the  real  estate,  the  executors 
took  possession  of  the  real  estate,  and  filed  a  bill  of  interpleader  against  R.  and 
her  children,  and  the  heiress-at-law  of  the  testator,  for  the  administration  of 
the  compensation-fund;  Held  that  the  suit  was  improperly  brought,  as  the 
(juestion  could  have  been  determined  by  the  Commissioners  of  Compensation, 
and  the  executors  refused  their  costs  out  of  the  fund  [6  Moo.  P.C.  403]. 

Wliere  costs  had  been  improperly  paid  out  of  the  compensation-fund,  the  reversal 
of  the  Decree  was  made  without  prejudice  to  the  right  of  the  legatees  taking 
proceedings  for  the  recovery  of  the  fund  [6  Moo.  P.C.  403]. 

The  Rules,  made  in  pursuance  of  the  Act,  and,  when  allowed  by  His  Majesty  in 
Council,  declared  to  have  the  same  force  and  effect  as  the  Act ;  must,  when 
made,  be  construed  with  reference  to  the  provisions  of  the  Act  itself.  The 
second  and  fifth  rules  of  the  Commissioners  of  Compensation,  to  be  construed 
and  applied  upon  this  principle  [6  Moo.  P.C.  398,  et  seq.]. 

In  this  case,  the  appeal  was  brought  against  two  decretal  orders  of  the  Court  of 
Chancery  of  Jamaica,  [382]  made  in  a  cause  entituled  "  Brydon  et  at  v.  The  Atfornerj- 
General  et  al."  The  first  of  these  orders  was  dated  the  5th  of  September,  1843.  By 
this  order,  the  Vice-Chancellor  of  Jamaica  declared  and  decreed,  that  certain  com- 
pensation-money which  had  been  awarded  under  the  Act  of  Parliament  (3rd  and  4th 
Will.  IV.,  c.  73)  for  the  aljolition  of  slavery,  to  be  paid  in  respect  of  172  slaves,  of 
which  James  Clayton  White,  the  testator  in  the  cause,  was  seised  in  fee  simple,  did 
not  form  part  of  the  personal  estate  of  James  Clai^ton  White;  but  that  the  com- 
pensation-money partook  of  the  nature  of  real  property,  to  the  same  extent  as  the 
[383]  slaves,  in  lieu  of  whom  it  had  been  substituted;  and  that  the  compensation- 
money  did  not  pass  under  the  Will  of  White,  by  reason,  that  the  Will  was  not 
executed  and  attested  in  the  presence  of  three  witnesses,  as  required  by  the  law  of 
Jamaica,  for  the  passing  of  real  estate  by  devise,  at  the  time  of  the  making  and 
publisliing  of  the  Will.  The  second  decretal  order  was  dated  the  '27th  and  28th  of 
January,  1846,  and  was  made  on  the  rehearing  of  the  cause,  so  far  as  related  to  the 
order  of  the  5th  of  September,  1843,  and  by  this  order,  the  Vice-Chancellor  con- 
firmed the  order  of  the  5th  of  September,  1843. 

The  facts  of  the  case  which  led  to  the  making  of  these  orders,  were  as  follows:  — 
James  Clayton  White  was  owner  in  fee  of  two  plantations,  and  the  slaves  thereon,  in 
the  Island  of  Jamaica.  On  the  13th  of  June,  1834,  he  made  his  Will,  and  thereby, 
after  devising  all  his  real  and  personal  property  to  his  executors,  upon  certain 
trusts,  he  proceeded  as  follows :  "  Also  I  give,  devise,  and  bequeath,  share  and  share 
alike,  unto  Rosanna  Richards,  and  her  four  daughters,  together  with  each  of  my 
natural  and  reputed  sons  of  colour,  the  children  of  Rosanna  Richards  aforesaid, 
namely,  George  White,  and  Edward  White,  all  my  right,  title,  and  claim  for  com- 
pensation, such  as  may  be  awarded  to  me  as  my  portion  of  the  compensation-fund 
f.jr  the  emancipation  of  such  slaves  as  may  belong  to  me,  and  be  living  on  the  1st 
day  of  August,  in  the  present  year  of  our  Lord  1834."  And  after  bequeathing 
certain  chattels,  he  continue,d — "  Considering  the  great  change  that  is  about  to  be 
expected  in  the  nature  and  quality  of  plantation  property,  through  the  late 
measures  adopted  by  the  British  [384]  Government  towards  the  West  India  colonies, 
I  deem  it  proper  hereby  to  authorize  and  empower  my  executors  hereinafter  named, 
to  claim  and  receive,  for  the  benefit  of  my  estate,  such  compensation  as  may  be 
awarded  as  my  portion  of  the  compensation-fund  for  the  emancipation  of  such  slaves 
as  may  belong  to  me  and  be  living  on  the  1st  day  of  August,  in  the  present  year  of 
our  Lord ;"  and  he  appointed  William  Linwood,  James  Brydon,  and  Charles  Ander- 
son, executors  to  his  Will. 
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This  Will  -svas  attested  by  two  witnesses  only.  According  to  the  law  of  Jamaica, 
slaves  were  of  the  nature  of  real  property;  and  at  the  date  of  the  Will,  it  was  necee- 
pary,  in  order  to  pass  slaves,  or  other  real  property,  in  Jamaica,  by  devise,  that  a 
Will  should  be  signed  by  the  testator  in  the  presence  of,  and  attested  by,  three 
witnesses.  The  Will  was,  therefore,  void  as  to  the  devise  of  the  real  estate.  The 
testator  died  on  the  13th  of  June,  1834. 

The  Statute,  3rd  and  4tli  Will.  IV.,  c.  73,  (by  which  slavery  was  abolished 
throughout  the  British  Colonies,  and  compensation  in  money  provided  for  the 
persons  before  then  entitled  to  the  services  of  the  slaves  thereby  manumitted,)  was 
passed  by  the  British  Parliament  on  the  28th  of  August,  1833,  whereby  it  was 
declared,  that  from  and  after  the  1st  day  of  August,  1831,  slavery  was  to  cease  in 
the  British  Colonies. 

James  Brydon  and  Charles  Anderson  alone  proved  the  Will,  and,  in  their 
character  of  executors,  they  produced  before  the  valuators,  appointed  under  the 
Act,  for  the  abolition  of  slavery,  172  slaves  belonging  to  White,  and  they  preferred 
before  the  Assistant-Commissianers  of  Compensation  in  the  Island,  a  claim  [385] 
for  the  compensation-money  payable  in  respect  of  those  slaves,  but  they  did  not 
prosecute  the  same  to  adjudication  before  the  Chief  Commissioner. 

Notwithstanding  the  insufficiency  of  the  Will  to  pass  the  real  estates  of  the 
testator  by  devise,  the  executors,  James  Brydon  and  Charles  Anderson,  soon  after 
the  testator's  death,  entered  upon  and  took  possession  of  the  real  estates  of  the 
testator  in  the  Island;  and,  on  the  12th  of  January,  1836,  they  filed  a  bill  in  the 
Court  of  Chancery  in  Jamaica,  which  bill  w-as  afterwards  amended,  against  the 
Attorney-General  of  the  Island,  the  Honourable  Dowell  O'Reilly,  and  against  the 
Respondents,  William  Fossett,  James  Mitchell  Parker,  Thomas  Parker,  and  Sarah 
his  wife  ;  the  Appellants,  Rosanna  Richards,  Rosanna  White,  Jemima  White,  Edward 
White,  and  Enuna  White ;  and  the  Respondents,  George  Appleby,  and  Charlotte 
his  wife,  and  George  White.  The  bill  admitted  the  receipt  of  personal  assets  by 
the  Plaintiffs,  more  than  sufficient  to  pay  the  debts,  and  stated  that  they  had  claimed 
compensation  in  respect  of  the  172  slaves;  but  that  they  disclaimed  all  interest  in 
the  compensation-money;  that  the  Will  was  insufficient  t-o  pass  real  estate,  and  that 
they,  the  executors,  had  taken  possession  of  the  lands  and  made  advances  for  cultiva- 
tion of  the  plantations,  and  that  a  sum  of  £2000  or  thereabouts,  was  due  to  them 
for  such  advances.  The  bill  then  .stated,  that  they  were  informed  that  the  testator 
was  born  out  of  wedlock,  and  that  his  real  estate  was  escheatable  to  the  Crown  for 
want  of  heirs,  and  that  the  Attorney-General  of  tlie  Island  might  claim  the  compen- 
sation-money to  be  awarded  in  respect  of  the  slaves.  The  bill  then  stated  that  Sarah 
Parker  claimed  to  be  the  testator's  heiress-at-law,  which  fact  [386]  they  contested. 
The  bill  then  went  on  to  state,  that  Thomas  Parker  and  Sarah  Parker  had  claimed 
the  compensation-money  to  be  awarded  in  respect  of  the  slaves,  and  had  given  notice 
of  a  counter-claim ;  that  William  Fossett  and  James  Mitchell  Parker  and  Maurice 
Jones  claimed  under  a  deed  of  trust  from  Sarah  Parker  ;  that  Rosanna  Richards 
and  the  other  Appellants  had  claimed  the  compensation-money  under  the  Will, 
and  they  insisted,  that  as  executors,  they  ought  to  receive  the  same.  The  bill  then 
insisted,  that  the  parties  to  the  bill  ought  to  interplead  and  be  enjoined  from  pro- 
ceeding at  law  against  the  Plaintiffs,  in  respect  of  the  matters  aforesaid,  and  prayed 
that  the  parties  should  interplead  together,  and  that  their  respective  claims  and 
rights  in  the  premises  should  be  ascertained  and  determined  by  the  Decree  of  the 
Court ;  that  an  account  of  the  advances  made  Ijy  them  might  be  taken  ;  and  that  they 
might  be  indemnified,  that  their  costs  might  be  provided  for,  and  that  they  might 
be  appointed  receivers  of  the  plantation  and  of  the  compensation-money. 

The  Defendants,  Rosanna  Richards  and  her  children  (the  present  Appellants), 
by  their  answer,  oljjected  to  the  frame  of  the  bill,  contending  that  it  ouglit  to  have 
been  left  to  the  several  claimants  to  establish  their  claims,  and  they  submitted,  that 
the  Plaintiffs'  admission  of  a  sufficiency  of  personal  assets  showed,  that  they  had 
no  right  to  enter  upon  the  real  estate  or  to  interplead,  and  they  further  submitted, 
that  the  Plaintiffs  were  not  entitled,  in  respect  of  the  compensation-money,  to  have 
the  trusts  of  the  Will  in  respect  thereof,  carried  into  execution  under  the  direction  of 
the  Court,  the  directions  in  the  Will  with  respect  to  the  compensation-money  being 
of  themselves  clear  and  unequivocal,  and  that  the  award  of  the  Commissioners  [387] 
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of  Compensation,  which  iiiiglit  long  before  tlieu  liavc  been  obtained,  would  have  been 
sufficient  to  cxonerato  the  Plaintiffs  of  all  liability  in  the  premises,  and  obviated  the 
necessity  of  the  bill. 

The  Attorney-General,  tiy  his  answer,  submitted,  that  the  compensation-money 
was  in  the  nature  of  realty,  and  that  White  having  died  without  heirs,  the  lands 
and  the  compensation-money  had  become  escheatable  to,  and  had  devolved  upon, 
the  Crown. 

Sarah  Parker  and  the  other  Defendants,  by  their  joint  answer  submitted,  that 
the  Will  was  not  sufficient  to  pass  lands,  and  that  the  Phiintifi's  were  not  entitled  to 
receive  the  compensation-money  as  ])ersonalty,  but  that  it  descended  to  Sarah  Parker 
as  White's  heiress-at-law,  and  that  White  was  a  legitimate  son. 

The  compensation-money  in  respect  of  the  slaves  of  Wliite,  amounting  to  the  sum 
of  £3242  7s.  .'5d.,  was,  by  an  order  made  in  the  cause,  dated  the  28th  of  July,  1837, 
jiaid  to  tlie  Receiver-General  of  the  Island. 

By  an  order  of  the  Court,  the  cause  was  set  down  for  argument  upon  bill  and 
answer,  as  to  the  rights  and  interests  of  the  Appellant,  Rosanna  Richards,  and 
the  children  and  representatives  of  the  children  of  Wliite,  to  the  bequest  of  the 
compensation-money,  without  waiting  the  return  of  a  commission  for  the  examina- 
tion of  witnesses,  or  the  regular  passing  of  publication  in  the  cause. 

The  cause  came  on  for  hearing,  before  His  Honour  Edward  Panton,  Esq.,  the 
Vice-Chancellor  of  Jamaica,  and  by  a  decree  dated  the  5th  of  September,  1843,  it 
was  decreed,  that  the  compensation-money  partook  of  the  nature  of  real  estate  to 
the  same  extent  as  the  slaves,  and  did  not  pass  under  the  Will  of  the  testator,  [388] 
James  Clayton  White,  bearing  date  the  13th  of  June,  1831:,  and  it  was  ordered,  that 
the  costs  of  all  parties  should  be  paid  out  of  the  compensation-money. 

In  the  course  of  the  suit,  various  orders  were  made  by  the  Court,  directing  pay- 
ment out  of  the  compensation-money  for  costs,  under  which  the  Plaintiffs  were 
paid  the  sum  of  £1136  5s.  for  costs,  and  the  sum  of  £268  10s.  8d.  was  paid  to  the 
Attorney-General;  the  sum  of  £334  16s.  Id.  to  Fossetts  and  others;  and  the  sum 
of  £512  9s.  for  the  Appellant's  costs.  There  were  other  payments  also  made  out  of 
the  compensation  fund,  the  aggregate  of  which  amounted  to  £2582  10s. ;  leaving 
out  of  the  compensation-money  the  sum  of  £890  only,  in  the  hands  of  the  Receiver- 
General,  to  the  credit  of  the  cause. 

The  evidence  under  the  Commission  having  been  returned,  the  cause  was  heard 
in  the  month  of  June,  1845,  and  the  Court  by  its  decree,  declared  that  Sarah  Parker 
was  the  sole  heiress-at-law  of  White,  at  the  time  of  his  decease. 

By  an  order  bearing  date  the  3rd  of  January,  1846,  made  upon  the  petition  of 
the  Appellant,  Emma  White,  the  cause,  so  far  as  respected  the  above  decree,  of  the 
5th  of  September,  1843,  was  directed  to  be  re-heard.  The  cause  was  accordingly 
re-heard,  and  by  a  decree  of  the  Court,  bearing  date  the  27th  and  28th  of  January, 
1846,  it  was  ordered  and  decreed,  that  as  slaves  would  not  have  passed  under  the 
Will  of  White,  so  neither  did  the  compensation-fund  substituted  in  lieu  of  them,  and 
the  Court  confirmed  the  order  of  the  5th  of  September,  1843. 

From  the  orders  of  the  5th  of  September,  1843,  and  the  27th  and  28th  of 
January,  1846,  the  Appellants  Rosanna  Richards,  and  the  other  legatees  under 
the  [389]  Will,  l)rought  the  present  appeal,  which  now  came  on  for  hearing. 

Mr.  Rennalls,  for  the  Appellants. — The  Statute,  3rd  and  4th  Will.  IV.,  c.  73, 
declared  that,  from  and  after  the  1st  of  August,  1834,  slaves  in  British  colonies 
should  be  emancipated,  and  that  the  owners,  instead  of  being  entitled  to  them,  as 
slaves,  should  from  that  time  be  entitled  to  money  as  compensation.  The  47th 
section  of  this  Statute,  which  directs  the  Commissioners  of  Compensation  to  inquire 
and  consider  the  principles  according  to  which  the  compensation-money  is  to  be 
allotted,  does  not  affect  the  nature  of  the  property  in  the  slaves:  it  leaves  that 
question  open,  and  has  reference  only  to  cases  where  it  is  necessary  to  divide  and 
distribute,  as  where  slaves  are  held  by  more  owners  than  one,  "or  where  there 
were  estates  or  interests  in  possession  and  succession,  or  heirs,  distinct  from  and 
conflicting  with  the  rights  of  the  owner  of  such  slaves  ;  the  same  principle  of  con- 
struction must  apply  to  the  fifth  rule  of  the  Commissioners  (F^onf  [6  Moo.  P.C],  p. 
303),  made  under  the  authority  of  this  Statute,  which  declares  that,  in  the  case  of 
death  and  intestacy  of  any  person  entitled  to  the  compensation-money;  before  the 
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award,  the  succession  to  the  interest  in  the  slaves  is  to  be  regulated  according  to  the 
law  of  the  country  in  which  the  slaves  were  registered.  I  submit  that  the  slaves, 
from  the  moment  of  the  passing  of  this  Act,  were  impressed  with  the  nature  of 
personalty,  instead  of  continuing,  as  theretofore,  real  estate.  It  differs  from  the 
case  of  the  owner  of  an  estate  contracting  to  sell  it,  for  then  it  is  well  settled,  that, 
from  that  moment,  although  the  deed  of  conveyance  is  not  [390]  to  be  executed  till 
a  future  time,  the  vendor  is  not  entitled  to  the  estate,  but  only  to  the  money.  It  is 
more  analogous  to  the  case  of  damage  done  to  real  estate.  In  Parkin  v.  Blayrove 
(16th  July,  1847),  the  Vice-Chancellor  of  England  held,  that  the  compensation- 
money  was  personal  property,  in  the  nature  of  damages  for  injury  to  real  estate. — 
[Lord  Langdale  :  Money  recovered  in  respect  of  damage  done  to  real  estate  was  held 
in  Noble  v.  Cass  (2  Sim.  343)  to  be  personal  estate.] — I  submit  that,  as  soon  as  the 
Statute  passed,  there  was  an  instantaneous  conversion  of  the  slaves  into  personalty, 
and  the  testator  being  entitled  to  the  compensation-money,  it  passed  under  the  Will, 
which  was  sufficiently  executed  for  that  purpose,  and  that  the  Appellants  are 
entitled  to  the  compensation-money,  as  specific  legatees.  Next,  I  submit  that  the 
suit  of  Brydon  v.  The.  Atloniey-General  and  others,  was  a  most  improperly-framed 
suit.  It  is  stated  in  the  bill,  that  the  Plaintiffs,  as  executors  of  White,  had  possessed 
themselves  of  personal  estate  and  efl'ects,  more  than  sufficient  for  payment  of  the 
debts  ;  that  being  so,  it  follows,  that  the  Apjiellants  and  the  other  legatees  of  the 
testator's  compensation-money  were  entitled  to  receive  the  same  in  full,  and  the 
executors  ought  to  have  prosecuted  and  followed  up  their  claim  to  an  adjudication 
before  the  Chief  Commissioner,  instead  of  filing  a  bill  such  as  this.  As  they  had 
proved  the  testator's  Will,  and  taken  upon  themselves  the  performance  of  the  trusts 
and  directions  contained  in  it,  it  was  a  breach  of  duty  to  raise  doubts  and  to  call 
upon  others  to  deny  and  oppose  the  right  and  title  of  their  cestui  que  trusts,  for 
whose  benefit  the  compensation-money  had  been  bequeathed  ;  and  seek  to  shelter 
themselves,  [391]  -thus  wrongfully,  in  possession,  under  the  allegation  that  their 
cestui  que  trusts  ought  to  interplead  with  strangers.  The  executors  could  never  be 
justified  in  such  circumstances,  in  filing  a  bill  of  interpleader.  Neither  had  they 
any  right  or  authority  to  appropriate  the  compensation-money  awarded  to  them : 
it  was  specifically  bequeathed,  and  I  submit  that  the  Appellants  are  entitled  to  have 
paid  to  them  the  full  amount  with  interest,  they  have  lost,  by  the  misapplication  of 
the  compensation-fund.  Your  Lordships  will,  I  apprehend,  make  such  order  upon 
this  appeal  as  is  necessary  for  that  purpose. 

Mr.  Parker,  Q.C.,  and  Mr.  L.  Oliver,  for  the  Respondents. — According  to  the 
law  of  Jamaica  at  the  date  of  the  testator's  Will,  slaves  were  impressed  with  the 
character  of  real  estate,  and  could  only  be  devised  by  a  Will  attested  by  three  wit- 
nesses, as  required  by  the  Statute  of  Frauds ;  the  provisions  of  that  Statute  extend- 
ing to  Jamaica.  Now,  the  Will  of  White  was  not  attested  as  required  by  law ;  and 
did  not  pass  the  slaves  of  which  he  died  seised,  but  the  same  passed  to  Sarah  Parker 
as  his  heiress-at-law,  and  consequently,  she  being  the  owner  of  the  slaves  at  the 
time  of  their  manumission,  namely,  the  1st  of  August,  1834,  was  entitled  to  the 
compensation-money.  The  Statute,  3rd  and  4th  Will.  IV.,  c.  73,  did  not  alter  the 
legal  character  of  the  slaves,  nor  were  the  rights  or  interests  of  their  owners  aft'ected 
before  the  1st  of  August,  1834  ;  Wliite  had  not,  therefore,  any  right  or  interest  to 
the  compensation-money  provided  by  that  Act,  for  the  slaves  at  the  time  of  their 
manumission.  It  is  clear,  then,  that  neitlier  the  slaves  nor  the  compensation-money 
for  them,  formed  part  of  the  personal  [392]  estate  of  the  testator :  they  were  real 
estate,  and  could  only  be  devised  by  a  Will  attested  by  three  witnesses.  The  Appel- 
lants' argument  must  go  to  this  extent,  that,  if  the  testator  had  died  without  a 
Will,  his  administrator  would  have  been  entitled  to  the  slaves  and  the  compensation- 
money.  Suppose  the  case  of  a  Railway  Company  taking  land  under  their  com- 
pulsory powers,  up  to  the  moment  of  the  actual  payment  of  the  purchase-monev, 
the  principle  of  conversion  by  contract  does  not  apply;  and  if  the  owner  die  before 
the  money  be  paid,  the  land  goes  to  the  heir-at-law,  and  the  personal  representative 
has  no  interest  in  it.  This  turns  upon  the  distinction  Ijetween  express  contract 
and  a  compulsory  purcha.se  under  the  authority  of  the  Legislature.  In  the  former 
instance,  there  is  an  immediate  conversion,  upon  the  principle  of  an  implied  in- 
tention to  benefit  the  personal  representatives  against  the  interests  of  the  heir-at- 
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law;  but  in  the  lutter  case,  there  can  be  no  such  implied  intention,  and  the  Court 
will  not  imply  conversion  in  cases  of  compulsory  sales,  in  the  absence  of  something 
to  show  such  an  intent.    Midland  Counties  Railway  Company  v.  Wescomh  (2  Raihv. 
Coses,  211);  Rex  v.  The  Comiiiissioners  of  Compensation  for  the  London  Docks  (12 
East,  477);  King  v.  The  W itham  Navigation  Coinjxmy  (:5  B.  and  Aid.  454).     No 
case  is  to  be  found,  where  a  Court  of  Equity  has  held,  that  in  cases  of  compulsory 
sales  the  property  has  been  converted  against  the  will  of  the  owner.     This  intention 
cannot  be  sup|)lied  in  the  case  of  an  unattested  Will.— [Mr.  Peniberton  Leigh:    In 
railway  cases  there  is  a  compulsory  conversion.] — We  submit  that,  if  the  owner  live 
to  the  completion  of  the  contract,  by  the  payment  of  the  money,  there  is  a  conversion  ; 
but  if  he  die  before  the  money  be' paid  into  [393]  Court,  the  heir-at-law  takes  the 
land,  but  bound  by  the  statutory  obligation.— [Mr.   Pemberton  Leigh:    The  great 
distinction  here  is,  that  the  Legislature  has  become  the  purchaser  of  the  slaves  by 
the  Act  of  Parliament ;  the  contract,  therefore,  was  completed  on  one  side  on  the 
passing  of  the  Act.     In  the  cases  cited,  the  contract  was  incomplete;  here  it  is 
absolute.] — We  submit  that  the  person  to  be  entitled  to  the  compensation-money 
under  this  Statute,  is  the  person  who,  on  the  1st  of  August,  1834,  should  be  in  pos- 
session of  the  slaves.     Suppose  the  testator  had  granted  the  slaves  to  another  before 
that  day,  uo  doubt  the  alienee  would  be  the  party  to  claim  the  compensation-money. 
The  55th  section  of  this  Statute  points  at  the  period  of  manumission,  as  the  time 
to  ascertain  the  parties  who  should  be  entitled  t-o  the  compensation-money;  but  as 
the  administrator  could  not  be  the  party  entitled  to  the  slaves,  it  follows,  that  the 
administrator  could  not  be  entitled  to  the  money.     The  rules  (a)  which  were  [394] 
compiled  by  the  Conmiissioners  are,  by  the  53rd  section  of  the  Statute,  made  of 
the  same  validity  as  the  Statute  itself ;  and  we  suljmit  that  the  second  rule  is  con- 
clusive, as  showing  that  the  person  who  would  have  been  entitled  to  the  slaves  on 
the  1st  of  August,  must  be  entitled  to  the  compensation-money.    Our  case  is  stronger 
than  the  case  contemplated  by  the  fifth  rule,  for  it  contemplates  the  case  of   a 
testator  dying  after  the  1st  of  Augu.st,  but  before  the  award;  here  the  testator  died 
before  the  1st  of  August.     The  words  "die  intestate"  in  that  rule,  must  mean 
secundum   subjecfam  materiam-,   otherwise  there  would  be  the   incongruity  of   a 
person  having  a  sum  of  money,  which  if  he  died  without  a  Will,  would  go  to  his 
heir-at-law;  but  if  with  a  Will  would  go  to  his  executors. — [Mr.  Pemberton  Leigh: 
If  the  fifth  rule  is  to  operate  as  a  revocation  of  the  Statute,  it  may  be,  that  it  may 
go  to  revoke  a  Will,  treating  slaves,  or  compensation-money,  as  personalty,  and  alter- 
ing and  making  it  as  realty.] 

Mr.  Rennalls,  in  reply: — In  Lumsden  v.  Eraser  (12  Sim.  263)  an  agreement  was 
entered  into  for  the  sale  of  an  estate,  at  a  future  time;  before  that  time  arrived,  the 

(a)  Under  the  authority  of  the  Statute,  3  and  4  Will.  IV.,  c.  73,  the  Commis- 
sioners of  Compensation  issued  certain  rules,  which  were  afterwards  confirmed  by 
His  Majesty  in  Council  on  the  10th  of  March,  1835.  See  General  Rules,  printed 
3  Knapp,  P.C.  Cases,  246.  The  following  were  the  rules  referred  to  in  the  argu- 
ment and  Judgment. 

Rule  2.  "  That  in  respect  to  all  persons  who,  as  owners  or  creditors,  legatees  or 
annuitants,  may  have  any  joint  or  common  interest  in  any  slave  or  slaves,  or  may 
be  entitled  to  or  interested  in  any  slave  or  slaves,  either  in  possession,  remainder, 
reversion,  or  expectancy,  the  compensation-monies  to  be  awarded  in  respect  of  such 
slave  or  slaves  shall  be  deemed  to  be  of  the  same  nature,  and  impressed  with  the 
same  character  for  all  purposes  whatsoever,  so  far  as  the  same  can  be  so  taken  and 
applied,  as  the  slave  or  slaves  in  respect  of  whom  such  monies  shall  be  allotted,  and 
shall  be  subject  to  the  same  rules  of  distribution,  and  to  the  same  charges  and 
liabilities,  as  the  same  slave  or  slaves  respectively  would  have  been  subject  to, 
according  to  the  several  estates  and  interests  of  the  parties  entitled  thereto,  and 
agreeably  to  the  law  and  usages  of  the  particular  colony  in  which  such  slave  or 
slaves  may  be  i-egistered  or  settled." 

Rule  5.  "  That  in  case  of  the  death  of  any  person  entitled  to  such  compensation- 
monies  who  may  die  intestate  before  the  award  of  such  compensation,  the  succession 
to  such  monies  shall  be  the  same  as  the  succession  to  the  interest  in  the  slave  or 
slaves  in  respect  of  whom  the  compensation  shall  be  allotted,  according  to  the  law 
of  the  particular  colony  in  which  such  slave  or  slaves  were  registered  or  settled." 
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vendor  died  intestate,  and  the  Vicf:;ChanceIlor  held,  that  the  rents  which  had  accrued 
between  the  vendor's  death  and  the  completing  the  [395]  contract  belonged  to  the 
vendor's  heir. — [Dr.  Lu.shington  :  In  the  event  of  their  Lordships  reversing  the 
orders  appealed  from,  what  redress  do  you  seek?] — I  ask  the  Court  to  order  the 
repayment  of  the  fund  to  the  Appellants. 

The  Right  Hon.  T.  Peniberton  Leigh  (July  8). — The  main  point  in  this  case,  is 
a  mere  question  of  law.  The  testator  made  a  Will  in  June,  1834,  and  died  before 
August,  1834.  He  was  the  owner  of  plantations  and  slaves  in  Jamaica,  and,  by  his 
Will,  purported  to  bequeath  the  money  to  be  awarded  to  him,  under  the  Slave 
Emancipation  Act  [3  and  4  Will.  IV.,  c.  73],  in  favour  of  the  Appellants.  He 
appointed  the  Plaintiffs  in  this  suit,  his  executors,  and  authorized  them  to  get  in 
the  fund  in  question.  His  Will  was  attested  by  only  two  witnesses,  and  the  question 
is,  whether  it  was  sufficient  to  pass  this  portion  of  his  property.  The  Court  below 
has  decided,  that  it  was  not ;  holding,  that  the  money  must  be  considered  as  real 
estate.     Against  this  decision  the  present  appeal  is  brought. 

The  Slave  Emancipation  Act  [.3  and  4  Will.  IV.,  c.  73]  was  passed  in  August, 
1833.  Previously  to  that  Act,  slaves  in  Jamaica,  could  only  be  directly  devised 
as  real  estate. 

The  Act  provides,  that  on  the  1st  of  August,  1834,  slavery  shall  cease  within  the 
dominions  of  the  Crown,  and  all  persons  then  slaves,  with  some  exceptions,  shall 
become  apprentices  to  their  former  masters,  that  such  apprenticeship  shall  continue 
for  a  limited  period,  after  which,  they  shall  be  absolutely  free ;  and  in  order  to 
compensate  the  owners  for  the  loss  of  the  services  of  these  slaves,  of  which  they  will 
thus  be  deprived,  a  sum  of  twenty  millions  is  provided  by  Parliament,  which  the 
Act  directs  to  be  apportioned  amongst  the  [396]  Colonies  in  which  there  are  slaves, 
and  afterwards  to  be  subdivided  amongst  the  slave-owners,  in  each  Colony  ac- 
cording to  the  number  and  order  of  their  slaves. 

What,  then,  was  the  interest  of  the  testator  in  this  case,  in  his  slaves  at  the 
time  when  he  made  his  Will?  He  had  a  right  to  their  services  as  slaves,  till  the 
1st  of  August,  1834  ;  he  had  a  right  to  their  services  as  apprentices,  for  a  limited 
period  afterwards,  and  he  had  a  right  to  receive  a  sum  of  money,  to  be  afterwards 
ascertained,  as  a  compensation  for  the  loss  of  that  portion  of  the  services  of  his 
slaves,  which  was  taken  from  him  by  the  Legislature. 

The  Legislature,  from  the  date  of  the  Act,  became  the  purchaser  of  the  slaves, 
as  from  the  1st  of  August,  1834,  subject  only  to  the  right  of  apprenticeship  reserved 
for  a  certain  period  to  the  owner.  Treating  the  slaves  as  real  estate,  the  Legis- 
lature became  the  purchaser  of  it,  as  from  the  1st  of  August,  1834,  giving  a 
limited  interest  in  it,  for  a  term  of  years,  to  the  vendor. 

Now  if  this  sale  had  been  made  by  the  owner  by  voluntary  agreement,  if  he  had 
agreed  in  August,  1833,  by  a  valid  contract,  to  sell  his  slaves  as  from  the  1st  of 
August,  1834,  for  a  sum  of  money,  reserving  to  himself  a  partial  right  over  them 
for  the  apprenticeship  period,  it  is  quite  clear  that  the  money  to  be  received  from 
the  sale  would  have  been  personal  estate,  and  might  at  any  time  after  the  date  of 
the  contract,  have  been  disposed  of,  as  such,  by  Will. 

It  is  extremely  difficult  to  understand  upon  what  principle,  a  distinction  can, 
in  this  respect,  be  made  between  a  conversion  effected  by  a  voluntary  agreement  for 
sale,  and  a  conversion  effected  by  a  sale,  which  the  Legislature  has  rendered  com- 
pulsory on  the  ven-[397]-dor,  and  wliich,  as  far  as  regards  a  conveyance  of  the 
vendor's  interest,  it  has  in  effect  completed  by  the  operation  of  the  Act  itself. 

A  case  before  the  Viee-Chancellor  of  England  was  referred  t-o,  which  was 
supposed  to  favour  tliis  distinction,  where  money  paid  under  a  Railway  Act  for  the 
purchase  of  real  estate,  taken  under  the  powers  of  the  Act,  was  held  to  be  real,  and 
not  personal  property  of  the  owner.  But  on  referring  to  the  particulars  of  that 
case,  it  really  supports  no  such  distinction ;  for  the  owner  in  that  case,  was  a 
lunatic,  incapable  of  conveying,  and  the  money  had  been  paid  into  Court  under  a 
clause  in  the  Act,  which  provided,  that  in  such  ca.ses  it  should  be  laid  out  in  land  or 
applied  in  payment  of  charges  upon  land. 

Upon  the  general  principle,  that  unless  there  be  some  provisions  in  the  Act  to 
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a  contrary  effect,  tliis  niuuey  must  be  considered  us  jjcrsonal  estate  of  tlie  testator, 
we  can  entertain  no  doubt. 

There  may,  however,  be  special  provisions  in  tlie  Act,  by  means  of  which,  either 
by  express  declarations,  or  in  some  other  mode,  the  character  of  real  estate  may  be 
so  impressed  upon  this  money,  as  to  exclude  the  operation  of  an  unattested  Will. 

Now  it  is  not  contended,  that  there  is  any  express  declaration  in  the  Act,  to 
that  effect;  but,  it  is  said  that,  for  the  purpose  of  distributing-  the  compensation- 
fund,  certain  Commissioners  were  to  be  appointed,  with  power  to  make  rules 
respecting  the  disposition  of  the  fund;  that  the  authority  given  by  the  Act  would 
enable  them  to  declare,  tliat  the  money  sliould  bear  the  character  of  real  estate, 
and  that  they  did  in  fact  make  sucli  rules,  and  did  thcreliy  provide,  that,  in  each 
Colony,  the  money  should  Ije  impressed  with  the  same  [398]  character,  and  go  in 
the  same  manner,  as  the  slaves  for  which  it  was  substituted:  and  that  these  rules 
having  been  approved  of  by  the  King  in  Council,  have,  under  the  provisions  of  this 
Statute,  the  force  of  an  Act  of  Parliament. 

Now  these  rules  were  not  made  till  1835,  at  which  time,  the  testator  in  this 
cause  had  died.  If  the  Act  itself  constituted  this  money  personal  estate,  the  right 
to  it  had  vested,  before  the  rules  were  made,  in  the  executors,  and  with  their 
assent  (if  they  had  assented  to  the  legacy),  in  the  specific  legatee.  No  doubt 
the  Act  may  be  so  worded  that  the  right  may  have  vested,  subject  only  to  the  rules 
to  be  afterwards  made  by  the  Commissioners,  and  liable,  at  their  pleasure,  to  be 
divested.  But  it  would  certainly  require  very  clear  and  precise  words  to  produce 
that  effect. 

The  rules  relied  on  are  the  second  and  the  fifth. 

The  2nd  rule  is  in  these  words  (the  learned  Judge  read  the  rule,  ante,  foot 
note  [6  Moo.  P.C],  p.  393).  These  words,  no  doubt,  are  very  large,  but  as  they  are 
made  under  the  power  of  the  Act,  and  to  provide  for  cases  mentioned  in  the  Act, 
we  must  look  to  the  Act  itself,  in  order  to  construe  them. 

On  doing  this,  we  find  a  very  important  construction  given  to  the  rule.  Taking 
the  rule  alone,  it  might,  no  doubt,  bear  the  construction  given  to  it  by  Mr.  Parker, 
and  ajjply  to  the  case  of  a  single  absolute  owner  in  possession  of  slaves;  and  if  it 
were  so  read,  it  would  be  difficult  to  exclude  the  effect  which  we  give  to  the  sul)- 
sequent  words  by  which  the  money  is  impressed,  to  all  intents  and  purposes,  with 
the  same  character  as,  by  the  law  of  the  Colony,  would  belong  to  the  slaves.  Even, 
however,  if  the  rule  stood  alone,  the  more  natural  interpretation  of  the  clause  would 
be,  [399]  taking  all  the  provisions  into  consideration,  that  it  was  intended  to 
provide  for  the  case  where  the  interest  of  the  slaves  was  divided  amongst  different 
persons,  who,  as  owners  or  creditors,  legatees  or  annuitants,  might  have  interests 
in  possession,  or  who,  as  tenants  for  life,  or  intail,  in  remainder  or  reversion, 
might  have  interests  in  succession. 

But  when  we  refer  to  the  Act  itself,  and  to  the  47th  section,  which  specifies  the 
case  which  this  rule  is  intended  to  meet,  all  doubt  upon  this  point  is  removed  :  for 
it  enacts,  that  the  Connnissioners  shall  consider  the  rules  by  which  the  compensation- 
money  ought  to  be  distributed  amongst  the  persons  who,  as  owners,  creditors,  and 
so  on,  might  be  entitled  to,  or  interested  in,  the  fund. 

It  is  clear,  therefore,  that  the  Legislature  intended  to  provide  for  a  case  of 
distribution  amongst  difl'erent  persons,  having  different  interests,  in  various  charac- 
ters, in  the  money,  with  respect  to  whom  some  regulations  by  the  Commissioners 
might  be  very  necessary,  and  not  in  the  case  of  an  absolute  owner  of  unincumbered 
slaves,  as  to  whom  no  such  provisions  could  be  recjuired. 

There  cannot  be  reasonably  imputed  to-  the  Legislature,  or  to  the  Commissioners, 
an  intention  that  an  absolute  owner,  until  an  award  has  actually  been  made  in  his 
favour,  should  liave  no  power  of  dealing  with  his  interest  with  this  money  except 
as  real  estate  ;  should  not  dispose  of  it  except  by  lease  and  release,  or  such  other 
mode  of  conveyance  as  was  necessary  in  respect  of  slaves,  and  with  the  same 
formalities,  as  to  registration,  which  the  law  required  in  the  disposition  of  slaves; 
and  yet,  if  the  rule  is  to  have  this  construction  with  respect  to  testamentary  dis- 
positions, it  [400]  must  have  the  same  effect  with  respect  to  acts  niter  vivos. 

For  these  reasons,  we  are  of  opinion,  that  the  clause  in  question,  extensive  as 
the  language  certainly  is,  cannot  be  properly  applied  to  the  case  before  us. 
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We  come  then  to  the  fifth  ru'.e.  Now,  to  whatever  cases  that  rule  may  apply, 
it  clearly  is  confined  to  cases  of  intestacy;  and,  inasmuch,  as  we  are  of  opinion 
that,  by  the  Act,  the  money  was  personal  estate,  and  that  there  is  notliiug  in  the 
rule  to  alter,  in  this  instance,  its  character,  the  Will  would  clearly  be  operative, 
and  this  clause  could  have  no  application. 

If  we  had  come  to  a  different  conclusion  upon  the  construction  of  these  rules, 
it  would  have  been  necessary  to  inquire,  whether  they  could  have  taken  effect  in 
this  particular  case.  They  are  to  be  valid,  so  far  as  they  are  not  repugnant  to  the 
law  of  the  Colony  in  which  they  are  to  operate.  It  would  perhaps  be  difficult  to 
hold,  that  a  rule  which  not  only  required  the  attestation  of  three  witnesses  to  a  Will, 
disposing  of  money,  but  defeated  an  interest  previously  created  by  such  Will,  was 
not  repugnant  to  the  law  of  Jamaica. 

We  think,  therefore,  that  the  Court  below  has  come  to  an  erroneous  conclusion 
upon  the  main  points  in  the  cause,  and  that  the  Decree,  in  this  respect,  must  be 
reversed. 

But  a  very  important  consideration  remains,  as  to  the  mode  in  which  justice 
is  to  be  done  to  the  Appellants. 

The  suit  itself,  and  all  proceedings  which  have  taken  place  in  it,  are  of 
a  very  singular  character.  The  testator's  Will  being  inoperative  as  to  real  estates, 
his  plantations  in  Jamaica,  descended  upon  his  heir-at-law.  The  executors  and 
devisees  in  his  Will  had  no  right  to  them,  legal  or  equitable.  If  the  compensation- 
money  [401]  was  real  estate,  they  had  no  title  at  all  to  interfere  with  it.  If  it  were 
personal  estate,  they  were  bound  to  claim  it  for  the  legatees.  If  the  executors  had 
a  right  to  receive  it,  there  was  no  question  for  whom  they  held  it;  nobody  but  the 
Appellants,  as  against  the  executors,  had  any  pretence  of  claim. 

As  between  the  heir  on  the  one  hand,  and  the  executors  on  the  other,  the  case  was 
one  of  mere  adverse  legal  title  to  be  disposed  of  by  the  Commissioners. 

Accordingly,  a  claim  was  entered  by  the  executors,  claiming  the  compensation- 
money  as  personal  estate,  and  a  counter-claim  was  entered  by  the  heir  claiming 
it  as  real  estate.  In  this  manner  tlie  whole  right  to  this  money  would  have  been 
determined,  in  a  very  short  course,  and  at  a  very  trifling  expense.  Instead,  how- 
ever, of  permitting  the  case  to  be  thus  disposed  of,  the  executors  adopted  a  most 
extraordinary  course. 

On  the  testator's  death,  they  took  possession  of  his  real  estate,  to  which  they 
had  no  title;  they  remained  in  possession  till  January,  1836,  when  they  filed  the 
bill,  in  this  suit,  against  the  Appellants,  the  legatees  of  this  fund;  against  the 
Attorney-General,  on  a  suggestion  that  the  testator  died  without  an  heir ;  against 
a  party  claiming,  as  heir  of  the  testator,  to  be  entitled  to  the  money;  against 
others  claiming,  by  gift  from  the  heir,  to  be  entitled  to  the  plantation.  The  bill 
prayed,  that  all  these  parties  might  interplead,  that  their  rights  to  the  money  and 
the  real  estate  may  be  decided  by  the  Court,  and  that  the  executors  might  be  in- 
demnified and  be  paid  their  costs. 

In  this  suit,  the  compensation-money,  amounting  to  £3242  7s.  3d.  sterling, 
was  paid  to  the  Receiver-General  of  the  Island,  on  the  28th  of  July,  1837. 

The  present  Appellants,  by  tlieir  answer,  most  reason-[402]-ably  objected  to  the 
whole  frame  of  the  record  and  all  proceedings  in  the  suit,  and  they  insisted,  that 
the  right  to  the  compensation-fund  ought  to  have  been  decided  by  the  Commis- 
sioners. 

A  more  absurd  suit,  as  an  interpleading  suit,  cannot  be  conceived.  As  regarded 
.  the  real  estate,  the  Appellants  set  up  no  sort  of  right  to  it,  and  yet  they  were 
involved  in  a  suit,  to  determine  the  right  to  it,  as  between  the  Attorney-General 
and  the  persons  claiming  as  heirs  ;  and  the  Plaintiffs,  who  called  upon  the  parties 
to  interplead,  had  themselves  no  right  whatever,  legal  or  equitable,  but  were  in 
possession  merely  as  wrongdoers. 

As  to  the  compensation-money,  if  it  was  land,  the  Plaintiffs  had  no  right  to  it, 
and  if  it  was  money,  the  Plaintiffs  were  bound  to  recover  it  for  the  benefit  of  the 
Appellants;  and  yet  they  file  a  bill,  calling  upon  their  cestui  que  trusts  to  inter- 
plead with  persons,  claiming  adversely  both  to  the  trustees  and  cestui  que  trusts. 

The  consequences  of  this  suit  have  been  as  unfortunate,  as  the  suit  itself  was 
irregular.     It  appears,  that  in  its  progress,  the  whole  fund,  amounting  to  above 

738 


SMEK  V.   BRYER  [1848]  VI  MOORE.  403 

£3000,  together  with  the  interest  upon  it,  except  about  £800,  has  been  paid 
under  orders  of  the  Court,  partly  on  payment  of  loans  on  the  plantation,  partly  on 
advances  to  the  Appellants,  but  principal!}'  in  piiynient  of  costs  of  tlie  suit  of  the 
various  parties  to  tlie  record. 

Some  of  these  payments  appear  to  have  been  made  by  orders,  l)efore  the  hearing 
of  the  cause,  the  particulars  of  which  are  not  stated,  and  which  are  not  the  subject 
of  ai^peal.  It  is  inipossil)le  for  us  to  deal,  therefore,  with  this  part  of  the  case,  by 
any  substantive  order.  The  only  orders  appealed  from,  are,  the  original  decree  of 
the  5th  of  September,  IS-IS,  and  the  [403]  order  on  re-hearing  on  the  27tli  and 
28th  January,  1846,  confirming  the  former  decree. 

The  decree  so  confirmed,  after  declaring  that  the  money  is  to  be  treated  as 
real  estate,  directs  the  payment  out  of  it  of  the  costs  of  various  parties  ;  and  with 
respect  to  payments  made  under  that  decree,  we  can  deal  with  them,  and,  as  far  as 
we  may  think  right,  order  them  to  be  refunded  ;  but  as  regards  the  other  sums,  we 
have  no  authority  to  interfere.  Considering  all  the  circumstances  of  this  case, 
we  think  we  cannot  allow  tlie  Plaintiffs  in  this  suit  any  costs  out  of  the  fund  in 
question,  and,  upon  the  whole,  we  think,  that  the  proper  order  would  be,  to  reverse 
the  decrees  complained  of,  to  declare  that  the  compensation-money  in  question  was 
subject,  as  personal  estate,  to  the  disposition  of  the  testator's  Will,  and  belonged 
to  the  Appellants  as  specific  legatees;  and,  that  the  fund  still  remaining  in  Court 
ought  to  be  paid  to  them,  and  to  declare,  that  no  costs  ought,  by  the  said  decrees, 
to  have  been  awarded  out  of  the  said  fund,  to  any  of  the  parties  in  the  cause,  and 
that  all  such  sums  as  have  been,  under  the  said  decrees,  or  either  of  them,  paid  to 
any  such  parties,  or  their  solicitors,  other  than  the  Appellants,  ought  to  be  refunded, 
and  to  remit  the  case  to  the  Court  in  Jamaica,  with  directions  to  give  effect  to 
these  declarations.  In  order  to  prevent  any  misapprehension  of  what  takes  place 
here,  it  will  be  proper  to  add  a  declaration  with  respect  to  other  payments,  al- 
leged by  the  Appellants  to  have  been  improperly  made  out  of  the  fund:  their  Lord- 
ships, upon  the  present  proceedings,  have  no  jurisdiction  to  consider  them;  and 
any  order  made  by  Her  Majesty  upon  tliis  appeal,  will  be,  therefore,  without  pre- 
judice to  the  [404]  right  of  any  of  the  parties,  in  case  any  proceedings  should  be 
taken  by  the  Appellants,  for  the  recovery  of  such  monies. 

[Mews'  Dig.  tit.  CONVERSION  AND  RECONVERSION,  A.  .3,  Application  or 
Doctrine,  d.  Act  of  Parliament;  tit.  EXECUTOR  AND  ADMINISTRATOR, 
XIIP..  Proceedings  bt  or  Against,  i.  Liability  for  Costs,  3.  In  equity,  b.  Of 
Executor  or  Administrator;  tit.  SLAVERY  and  SLAVE-TRADE  ;  tit.  WILL,  IV. 
Execution,  A.  1.  Under  the  Statute  of  Frauds.  S.C.  13  Jur.  197  ;  .see  Frei/en 
V.  Frewen,  1875,  L.R.  10  Ch.  612,  n.]. 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM  SMEE,— Appellant ;  ARTHUR  BLEWERT  BRYEB.,—Respondetit* 

[July  8  and  17,  1848]. 

The  words  "  signed  at  the  foot  or  end  thereof,"  in  the  9th  section  of  the  Statute 
of  Wills,  1  Vict.,  c.  26,  are  to  be  construed  strictly. 

Therefore,  where  a  holograph  Will,  written  on  a  sheet  of  foolscap  paper,  the 
dispositive  part  of  which  ended  on  the  third  side,  leaving,  at  the  foot  or  end 
of  the  third  side,  a  space  sufficient  to  have  received  the  signature  of  the 
deceased,  and  also  that  of  the  two  attesting  witnesses,  if  not  accompanied  by 
a  formal  attestation  clause,  was  signed,  with  an  attestation  clause,  in  the 
middle  of  the  fourth  side,  no  part  of  the  Will  being  immediately  above  it : 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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Held  not  to  have  been  sigiitd  "  at  the  foot  or  end,"  according  to  the  requisites 
of  the  Statute,  and  the  ^Yill  dochired  invalid. 

This  was  a  question  concerning  the  signing  of  a  Will,  within  the  intent  and 
meaning,  and  according  to  the  requisites,  of  the  Statute  of  Wills,  1  Vict.,  c.  ^6, 
section  9. 

The  Will,  in  controver.sy,  was  made  by  Mary  Bateman,  a  spinster  of  the  age  of 
seventy-five  years :  it  was  [405]  holograph,  written  on  three  sides  of  a  sheet  of  fool- 
scap paper,  without  any  margin  being  left,  certain  interlineations  being  made  in  the 
fifth  line  of  the  first  page.  The  dispositive  part  occupied  the  first  three  pages,  or 
sides,  of  the  sheet;  the  writing  throughout  was  uniform,  and  the  lines  stood  apart, 
as  nearly  as  possible,  three-tenths  of  an  inch.  At  the  foot  or  end  of  the  third,  or 
last  side  of  the  paper,  on  which  the  Will  was  written  (the  concluding  sentence  of 
which  terminated  about  the  middle  of  the  line),  was  a  space  occasioned  by  the  blank 
left  from  the  non-completion  of  the  line.  This  space,  in  that  part  where  the  line  was 
incomplete,  was  about  eight-tenths  of  an  inch  deep,  and  enough  to  have  received  the 
signature  of  the  testatrix.  But  the  remainder  of  the  space  on  the  left  hand,  being 
filled  by  the  half  line  of  the  last  sentence  of  the  Will,  consisted  only  of  the  bottom 
margin  of  the  page,  and  though  sufficient  for  the  signature  of  the  witnesses,  if 
written  small,  and  close  together,  could  not,  by  any  possibility,  have  held  the  attesta- 
tion clause.  In  consequence,  as  it  seemed,  of  this  circumstance,  the  attestation 
clause  was  written  on  the  fourth  side  ;  it  was  also  in  the  handwriting  of  the  testatrix  : 
it  was  written  column-ways,  on  the  left  of  the  page,  commencing  about  the  middle, 
and  terminating  when  the  signatures  were  affixed  at  the  bottom  of  the  sheet.  The 
attestation  clause  was  formal,  and  complete,  attesting  not  only  tlie  due  execution 
of  the  Will,  but  setting  forth  the  interlineations  made  in  the  first  part  of  it,  which 
were  further  attested  by  the  words  "  attested  to  the  interlineation,"  with  the  witnesses' 
signatures  annexed,  written  in  the  right-hand  corner,  at  the  top  of  the  page,  being 
so  placed,  that  when  the  sheet  [406]  was  spread  out,  this  attestation  appeared 
parallel  witli  the  interlineations  on  the  first  page  of  the  sheet.  The  result  was,  that 
from  the  top  of  this  last  page  to  the  Ijeginning  of  the  attestation  clause,  there  was 
a  blank,  which,  except  for  the  words  of  the  attestation  last  mentioned,  was  for  the 
space  of  half  the  page.  The  testatrix's  signature  was  against  the  principal  attesta- 
tion clause. 

Tiie  Will  was  propounded  in  solemn  form  of  law,  by  the  Appellant,  the  sole 
executor  named  therein,  and  was  opposed  by  the  Respondent,  the  deceased's  nephew, 
and  one  of  her  ne.xt  of  kin.  The  allegation  pleaded,  that  the  day  before  the  Will 
was  executed,  the  deceased  showed  it  to  her  executor;  and,  in  answer  to  a  question 
from  him,  why  she  had  written  the  attestation  clause  so  low  down  the  fourth  side, 
replied,  she  had  left  the  upper  part  of  the  fourth  side  blank,  to  admit  the  attesting 
■witnesses  affixing  their  signatures  opposite  to  the  interlineation  on  the  first  side  or 
page  ;  and  that,  on  the  day  of  the  execution  of  the  Will,  the  deceased  assigned  the 
same  reason  to  the  attesting  witne-sses. 

The  learned  Judge  of  the  Prerogative  Court  (Sir  Herbert  Jenner  Fust),  by  his 
decree,  bearing  date  the  loth  of  January,  1818  (case  reported  1  Robert,  616),  rejected 
the  allegation,  on  the  ground,  that  if  the  facts,  as  pleaded,  were  proved,  they  would 
not  show  a  compliance  with  the  Statute,  1  Vict.,  c.  26,  as  it  was  not  signed  at  the 
"  foot  or  end  thereof,"  as  required  liy  the  9th  section  of  that  Statute.  From  this 
decree,  the  present  appeal  was  brought. 

[407]  The  Attorney-General  (Sir  John  Jervis),  and  Dr.  Harding,  for  the  Appel- 
lant.— This  Will  was  signed,  and  attested  by  two  witnesses,  in  the  manner  required 
by  the  9th  section  of  the  1  Vict.,  c.  26.  There  is  notliing  in  that  Statute  which 
defines  the  amount  of  space  which  is  to  intervene  between  the  last  line  of  the  Will 
and  the  signature  thereto:  it  simply  declares,  that  it  is  to  be  signed  "  at  the  foot 
or  end  thereof."  It  does  not  say  there  shall  not  l>e  a  blank  space.  There  is  nothing 
in  the  wording  of  the  Statute  which  compels  the  Court  to  put  a  very  rigorous  con- 
struction upon  the  words  "  foot  or  end,"  and  to  say,  that  if  there  is  a  blank  space 
after  the  dispositive  part  of  the  Will,  it  is  invalid.  The  oliject  of  this  clause  of  the 
Statute  was,  to  get  rid  of  the  construction  put  upon  the  Statute  of  Frauds,  29  Car.  II. 
c.  3,  by  the  Judges,  in  the  case  Lemayne  v.  St'anleij  (.'i  Lev.  1),  where  it  was  held,  that 
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the  signature  of  the  testator  at  the  heginniu^'-  of  a  Will  was,  for  the  purjioses  of  tlio 
Statute,  as  good  as  the  subscription  at  the  end.  The  Court  below  assigned  two 
reasons  for  the  introduction  of  the  words,  "  foot  or  end,"  in  the  Statute,  namely, 
first,  to  obviate  the  signature  at  the  commencement  of  the  Will,  being  accepted  as  a 
compliance  with  the  Act;  and,  secondly,  to  prevent  a  testator  leaving  a  blank  space 
to  be  filled  up  after  execution  (1  Robert.  62.'5).  The  first  is  the  only  substantial  reason. 
If  the  second  object  had  been  contemplated,  the  Statute  would  have  required  that 
each  page  should  have  been  signed.  If  the  first  was  the  true  reason,  we  have  a  clue 
to  the  meaning  of  the  words,  "  foot  or  end,"  not  foot  and  end,  showing  that  there  is 
a  difference,  it  being  in  tlie  [408]  alternative,  and  that  the  signature,  though  it  must 
be  after  the  dispositive  part  of  tiie  Will,  need  be  at  no  jiarticular  place  after  it.  Is 
the  Court  to  lay  down  a  rigid  rule,  as  to  what  is  the  necessary  place  for  the  signature? 
If  the  oliject  is  to  prevent  addition,  you  must  say,  that  it  must  follow  the  last  word  of 
the  Will;  but  nothing  of  this  is  said  in  the  Wills  Act.  The  decision  of  the  learned 
Judge,  in  this  case,  that  the  Act  must  be  construed  strictly,  is  opposed  to  a  series 
of  cases  in  which  he  laid  down  a  different  rule.  In  the  goods  of  Bullock  (3  Curt. 
750).  Ill  the  goods  of  Carver  (3  Curt.  29).  hi  the  goods  of  Gore  (3  Curt.  758). 
In  the  goods  of  Powell  (1  Robert.  421).  In  the  good.?  of  Davis  (3  Curt.  748).  In 
the  good«  of  Howell  (2  Curt.  342).  It  is  true,  these  cases  were  decided  upon 
motion,  but  motions  granted  in  the  Prerogative  Court,  though  ex  parte,  have  the 
effect  of  very  strong  decisions;  for  if  the  Judge  has  any  doul)t,  he  directs  the  paper 
to  be  proix>unded  in  solenm  form.  The  present  case  is  distinguished  from  Ayres  v. 
Ayres  (1  Robert.  466),  and  Willu  v.  Loire  (1  Robert.  618).  In  those  cases,  it  might 
be  supposed  that  the  testator  meant  to  evade  the  Act,  leaving  a  space  for  the  purpose 
of  admitting  additional  legacies.  No  latitude  of  construction  of  the  Statute  would 
be  introduced  by  admitting  this  paper  to  proljate,  as  each  case  must  stand  upon  its 
own  merits.  If  this  judgTuent  is  to  stand,  all  the  cases  which  have  been  decided, 
and  probate  granted  upon  motion,  are  bad,  and  the  probates  may  lie  called  in  ;  and, 
as  there  has  been,  in  fact,  in  each  case,  an  intestacy,  each  executor  is  an  executor 
de  son  tort,  and  is  responsible  to  the  next  of  kin. 

[409]  Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  Robinson,  for  the  Respondent. — 
There  was  ample  and  sufiicient  space  at  the  end  of  the  third  page,  for  the  testatrix 
to  have  signed  her  name,  and  the  witnesses  might  have  attested  the  Will  there.  It 
was  not  necessary  that  there  should  have  been  an  attestation  clause  there.  The  words 
"  foot,"  and  "  end,"  are  not,  it  is  true,  synonymous,  l)ut  they  must  be  taken  as  in 
connection  with  each  other.  The  Act  of  Parliament  especially  provides,  that  the 
signature  must  be  at  "  the  foot  or  end  "  of  the  instrument.  Now,  the  plain  meaning 
of  those  words  is,  as  near  as  convenient  to  the  last  line  of  the  Will,  at  the  foot,  or 
immediately  under  the  foot,  and  if  that  is  not  possible,  then,  at  the  end,  though  over 
on  the  other  side,  but  it  never  could  be  meant  that  it  should  be  left  to  the  discretion 
of  the  party  to  sign  it  any  distance  he  pleases.  The  language  used  by  the  Legis- 
lature is  clear  and  unambiguous,  and  it  is  right  that  it  should  be  strictly  interpreted. 
Hudson  V.  Parker  (1  Robert.  14).  The  arguments  used  l)y  the  Appellant,  as  to  the 
inconvenience  of  overturning  past  decisions,  and  the  authorities  cited,  go  to  this 
extent,  that  because  a  stringent  construction  has  not  been  put  upon  this  section, 
during  the  ten  years  since  the  Statute  has  passed,  the  Court  ought  to  follow  the 
decisions  hitherto  pronounced,  and  that,  however  bad  the  exposition  of  the  law  may 
be,  it  must  be  persevered  in  ;  but  this  surely  can  be  no  reason  for  perpetuating  bad 
law.  We  submit,  therefore,  that  this  paper  not  having  been  signed  by  the  deceased 
at  "  the  foot  or  end  thereof,"  as  required  by  the  9th  section,  is  invalid,  and  inoperative 
in  law  ;  so  that,  if  [410]  the  facts  in  the  allegation  were  proved,  they  would  not  show 
a  compliance  with  the  provisions  of  the  Statute. 

The  Atorney-General  [Sir  John  Jervis],  in  reply. — The  Statute  cannot  mean,  that 
if  you  cannot  sign  at  the  foot,  you  must  sign  at  the  end.  It  gives  the  option  to  the 
party.  All  that  is  required  is,  that  the  instrument  should  be  so  signed  as  to  satisfy 
the  Court  that  it  was  intended  by  the  testatrix  to  be  signed  at  the  end  of  the  Will, 
as  required  liy  the  Statute. 

Lord  Langdale. — In  this  case,  the  Will  of  the  testatrix,  Mary  Bateman,  is  written 
on  three  sides  of  a  sheet  of  foolscap  pa]icr. 
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At  the  foot,  or  end,  of  the  third  and  last  side  of  the  Will,  there  is  space  suSicieut 
to  have  received  the  signature  of  the  testatrix,  and  also  the  signature  of  two 
witnesses,  if  not  accompanied  by  an  attestation  clause,  formally  expressed. 

But  neither  the  testatrix,  nor  the  witnesses,  signed  the  third  side  of  the  Will 
immediately  at  "  the  foot  or  end  thereof."  Her  signature  is  found  about  half  way 
down  the  fourth  side  of  the  sheet  of  paper,  no  part  of  the  Will  being  inmiediately 
above  it ;  and  with  the  signature,  about  the  middle  of  the  fourth  side,  is  an  attesta- 
tion clause,  formally  expressed,  and  signed  by  two  witnesses. 

The  vacancy  above  the  signature  on  the  fourth  side  is  occupied  only  by  two 
signatures  of  witnesses  attesting  an  interlineation  made  between  the  fifilx  and  sixtu 
lines  of  that  part  of  the  Will  which  is  written  on  the  first  side  of  the  same  sheet  of 
paper. 

[411]  The  question  is,  whether  this  Will  is  signed  by  the  Testatrix  at  "  the  foot 
or  end  "  of  the  Will,  according  to  the  true  intent  and  meaning  of  the  Statute. 

Now,  forms  are  required  for  the  purpose  of  preventing  spurious  Wills.  It  may 
happen,  even  frequently,  that  genuine  Wills,  namely,  Wills  truly  expressing  the 
intentions  of  the  testators,  are  made  without  observation  of  the  required  forms.  And 
whenever  that  happens,  the  genuine  intention  is  frustrated  by  the  Act  of  the  Legis- 
lature, of  which  the  general  object  is  to  give  eii'ect  to  the  intention. 

The  Courts  must  consider  that  the  Legislature,  having  regard  to  all  probable 
circumstances,  has  thought  it  best,  and  has,  therefore,  determined  to  run  the  risk 
of  frustrating  the  intention  sometimes,  in  preference  to  the  risk  of  giving  effect  to, 
or  facilitating,  the  formation  of  spurious  Wills,  by  the  absence  of  forms.  It  is 
supposed,  and  that  authoritatively,  that  the  evil  of  defeating  the  intention,  in  some 
cases,  by  requiring  forms,  is  less  than  the  evil  probably  to  arise  by  giving  validity 
to  Wills  made  without  any  form  in  all  cases. 

When  que.stions  arise,  whether  the  prescribed  forms  have  been  observed  or 
not,  and  such  cases  must  frequently  occur,  it  seems  to  be  the  duty  of  the  Courts  to 
construe  the  enactment  according  to  the  plain  rules  of  common  sense;  not  to  strain 
the  simple  meaning  of  the  words,  or  to  be  astute  in  giving  special  instructions  on 
particular  occasions,  for  the  purpose  of  evading  the  application  of  the  rule,  where 
its  application  may  seem  to  us  to  frustrate  or  defeat  the  intention  of  testators  in 
particular  cases.  We  must  act  according  to  the  rule  as  expressed  by  the  Legislature, 
founded  on  the  principle,  that  it  is  more  important  to  maintain  [412]  the  integrity 
of  the  general  rule,  than  tO'  give  effect  to  a  particular  Will,  at  the  risk  of  acting 
contrary  to  the  intention  of  the  Legislature,  and  depriving  the  public  of  that  benefit 
which  was  intended  to  be  produced  by  the  generality  of  the  rule. 

And  applying  these  principles  to  the  present  case,  it  appears  to  us,  and  we  shall 
so  report  to  Her  Majesty,  that  the  name  of  the  testatrix,  Mary  Bateman,  is  not  signed 
"  at  the  foot  or  end  "  of  the  Will,  as  required  by  the  Act,  and,  therefore,  that  the 
Will  is  not  valid.     Dismiss  the  appeal ;  the  costs  to  be  paid  out  of  the  estate. 

[Mews'  Dig.  tit.  WILL ;  IV.  Execution  :  A.  2.  Under  the  Wills  Act.  S.C.  13  ,Tur.  289. 
The  cases  as  to  the  construction  of  the  words  "  signed  at  the  foot  or  end 
thereof  "  are  collected  in  Stroud,  Jud.  Bid.  s.  v.  "  Signed  ;  "  and  see  In  re  Anstee 
(1893),  P.  283  ;  Boyle  v.  Harris  (1895),  P.  163  ;  In  re  Fuller  (1892),  P.  377.] 


ON  APPEAL  FROM  THE  ROYAL  COURT  OF  .JERSEY. 

PETER  BROUARD,— .-l/v'f^''?"';  PHILIP  DUMARESQ  and  Oiherf^,— Respondents  * 

[Dec.  11,  1848]. 

Leave  to  a]ipcal  in  forma  pauperis  allowed,  and  sureties  for  prosecuting  appeal 
dispensed  with. 

*  Present:    Lord  Langdale,  Lord  Campbell,  Mr.  Baron  Parke,  and  the  Riglt 
Hon.  T.  Pembcrton  Leigh. 
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This  was  au  ai>ijlicatiuii,  upiin  IV^IiliDii,  fur  leave  to  appeal,  in  forma  pauperis, 
from  an  Acte,  or  Sentence,  [413]  of  the  Royal  Court  in  Jersey;  and  that  the  usual 
sureties  for  prosecuting  the  ajipoal  might  be  dispensed  with.  The  P<itiii!)n  was 
supported  by  an  affidavit,  stating  the  facts,  and  that  the  Petitioner  was  not  worth 
£■0  in  tne  worm,  excepting  nis  wearing  apparel,  and  his  interest  in  ihe  matter  at 
issue;  and  that  he  was  unable,  by  reason  of  his  poverty,  to  find  sureties  for  prose- 
iiing  the  appeal. 

i.lr.  Edmund  F.  Moore,  in  support  of  the  Petition. 

Their  Lordships  granted  leave  in  the  terms  prayed  for. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeal  to  Privy  Council;  6.  Practice;  1.  In  form-- 
pauperis.  See  in  re  Lemp-riere,  1858,  11  Moo.  P.C.  398  ;  Kelly  v.  Corlett,  1860, 
14  Moo.  P.C.  89.] 


O.v  APPEAL  FROM  THE  COURT  OF  APPEALS  FOR  THE  DISTRICT  OF 

MGNTREAL  IN  CANADA. 

THOMAS   UcKkX— Appellant;   PETER   RUTHERFORD,— i?es;;o«r/«ii  *  [Dec.    11 

and  12,  1848]. 

By  the  Canadian  Act,  25th  Geo.  III.,  c.  2,  passed  by  the  Legislature  of  Lower 
Canada,  for  regulating  proceedings  in  the  Courts  of  Justice  in  Canada,  it 
is  enacted,  that  in  proof  of  all  facts  concerning  commercial  matters,  recourse 
should  be  had  by  the  Courts  of  civil  jurisprudence  in  the  Provinces,  to  the 
rules  of  evidence  laid  down  by  the  laws  of  England :  Held  by  the 
Judicial  Committee,  affirming  the  judgment  of  the  Court  of  Appeals  for  Lower 
Canada, — 

That  this  Colonial  Act  revoked  so  much  of  the  Old  French  Law,  which  formerly 
prevailed  in  Canada,  and  was  laid  down  in  the  Ordonnance  de  Moulens,  passed 
in  the  yearl566,  and  subsequently  altered  by  the  Ordomiance  of  1G67,  whereby 
parol  evidence  was  excluded  from  the  proof  of  all  contrats,  or  matters,  ex- 
ceeding the  sum  of  100  livres,  except  in  the  case  of  accident,  or  where  there 
was  a  commencement  in  writing  ;  and  that  the  English  law,  as  to  the  admission 
of  parol  evidence  in  commercial  matters,  was  substituted  [6  Moo.  P.C.  427]. 

A  contract  entered  into  by  persons  in  Canada  with  the  Government  Commissioner, 
to  supply  stone  for  making  a  canal,  is  a  commercial  matter,  and  is  to  be 
proved  by  the  English  law  [6  Moo-.  P.C.  428]. 

An  agreement  entered  into  by  a  contractor  to  share  in  the  profits  of  the  under- 
taking, although  the  contract  was  not  capable  of  being  completed  within  a 
year,  is  not  such  an  agreement,  as  by  the  Statute  of  Frauds,  29th  Car.  II.,  c.  3, 
s.  4,  is  required  to  be  in  writing,  but  may  be  proved  by  parol  evidence. 

This  was  an  appeal  against  a  judgment  of  the  Court  of  Appeals  for  the  district 
of  Montreal,  in  the  [414]  colony  of  Canada,  dated  the  9tli  of  March,  1846,  which 
affirmed  a  previous  judgment  of  the  Court  of  Queen's  Bench  for  that  district,  of  the 
28th  of  January,  1846,  in  an  action,  pro  socio,  brought  on  the  29th  of  September, 
1826,  in  the  Court  of  King's  Bench,  at  Montreal,  by  the  Respondent,  Peter  Rutherford, 
against  the  Appellant,  Thomas  McKay,  for  an  account  of  the  profits  of  a  partnersl-.ip 
between  the  Appellant  and  Respondent,  and  another  person,  in  respect  of  certain 
works  executed  by  McKay,  under  two  contracts  between  McKay  and  the  Com- 
missioners of  the  Lachine  canal,  and  for  payment  to  Rutherford  of  a  third  of  such 
profits. 

The  declaration  in  the  action  set  forth,  that  on  the  15th  of  March,  1821,  by  an 

*  Present :  Lord  Langdale,  Lord  Campbell,  Mr.  Baron  Parke,  and  the  Right 
Hon    T.  Pemberton  Leigh. 
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instrument  executed  between  the  Appellant   and  the  Respondent  of  the  one  part, 
and  Tliomas  Porteous,  of  the  other  part,  after  reciting  that  the  Appellant  and  Re- 
spondent   had    undertaken    the    construction    of    a    certain    pul)lic    work    of    great 
magnitude,  at  Isle  Aux  Xoix,  and  that  Porteous,  in  order  to  induce  His  Majesty's 
Government  to  en-[415]-trust  the  execution  of  the  work  to  the  Appellant  and  Re- 
spondent, had  laecome  their  surety  for  its  fulfilment,  and  that  it  had  been  agreed 
that  Porteous  should  have  one-third  undivided  share  of  the  profits  to  arise  from  the 
undertaking,  it  was  agreed,  that  the  Appellant  should,  to  the  utmost  of  his  power, 
unremittingly  attend  at  Isle  Aux  Xoix  to  the  conducting  all  the  mason  work  and 
building  required  in  the  fulfilment  of  the  contract,  and  that  the  Respondent  should 
exert  himself,  to  the  utmost  of  liis  power,  towards  procuring  on  the  spot  all  the 
materials  necessary  for  carrying  on  the  work;   and,  in  order  that  the  same  might 
be  done  with  the  least  delay  possible,  and  in  the  most  workmanlike  manner,  they, 
the  Appellant   and  Respondent,   should   both  mutually   and   reciprocally   aid   and 
assist  each  other  in  the  management  thereof,  and  they  should  reside  at  Isle  Aux 
Nois  for  that  purpose.     That  Porteous  should  have  the  receipt  and  expenditure  of 
all  the  money  derived  from  the  (Government  for  this  object,  and  that  after  the  exe- 
cution of  the  contract,  the  profits  arising  from  the  same  should  be  equally  divided 
among  the  three  parties,  and  that  neither  the  Respondent  nor  the  Appellant  should 
undertake,  under  any  pretext  whatever,  any  other  work  than  the  one  before  men- 
tioned, until  the  same  should  be  finally  completed.     That  on  the   1st  of  January, 
1822,  the  Lachine  Canal   being  then   al)out  to  be  constructed,  the  Appellant  was 
desirous  of  contracting  with  the  Commissioners  of  that  canal,  to  furnish  the  stones 
required  for  the  canal,  and  to  cut  and  prepare  the  material ;  that  the  Appellant, 
the  Respondent,  and  one  Harry  GrifSn,  then  and  there  knowing  that  the  contract 
would  not  be  granted  except  to  such  person  as  would  give  security  for  the  perform- 
ance thereof,  did  agree  [416]  together,  that  the  Appellant  should  offer  to  contract 
with  the  Commissioners  for  providing  the  material,  and  performing  the  work,  and 
should  offer  as  his  surety  such  person   as  Griffin  should  afterwards  procure,  and 
induce  to  become  such  surety;  and  it  was  agreed  that  Griffin  should  become  surety, 
or  provide  other  sufficient  surety  for  the  fulfilment  of  the  contract,  and  that  Griffin 
should  also  procure  Porteous  to  permit  the  Respondent  and  Appellant  to  enter  into 
the  agreement  for  the  Lachine  Canal ;   and  it  was  further  agreed  between  the  Appel- 
lant, Respondent,  and  Griffin,  that  after  the  contract  and  undertaking  should  have 
been   entered   into  between   the  Appellant   and   the   Commissioners   of  the  Lachine 
Canal,  they,  the  Appellant,  and  Respondent,  and  Griffin,  should  be  jointly  concerned 
and  interested  in  the  contracts  and  undertakings  of  the  Appellant  with  the  Com- 
missioners, and  divide  the  profits  thereof  share  and  share  alike  ;   and  that  it  was 
further  agreed  between  the  Appellant,  and  Respondent,  and  Griffin,  that  the  Re- 
spondent should  give  his  attention  to  carry  on  and  complete  the  works  at  Isle  Aux 
Noix,  and  that  the  Appellant  should  superintend  and  execute  the  contracts  to  be 
entered  into  with  the  Commissioners  of  the  Lachine  Canal ;   and  that  it  was  further 
agreed  that  the  rights,  duties,  and  obligations  of  the  Appellant,  and  Respondent, 
and  Griffin,   in  this  association,  should   in  all  things,   as  nearly  as  circumstances 
would  permit,  be  conformable  to  the  aforesaid  agreement  in  writing  between  the 
Appellant,  and  Respondent,  and  Porteous,  respecting  the  works  at  Isle  Aux  Noix.  The 
declaration  then  averred  that  Griffin  did  cause  Porteous  to  permit  the  Appellant 
and  Respondent  to  contract  for  the  delivery  and  cutting  of  [417]  stone  for  the  canal, 
and  that  he  did  procure  James  Leslie  to  become  surety  for  the  performance  of  such 
contracts.     Then  followed  a  recital  of  the  contract  executed  before  notaries  on  the 
21st  of  January,  1822,  between  the  Appellant  and  the  Connnissioners  of  the  Lachine 
Canal,  for  the  deliveiy  of  a  quantity  of  stones  at  certain  prices  therein  set  forth,  to 
which  agreement  Leslie  became  a  pa,rij,  as  surety  for  the  fulfilment  thereof  by  the 
Appellant;   and  a  recital  of  another  contract,  executed  before  public  notaries  on 
the  26th  of  June,  1822,  between  the  Appellant  and  the  Conmiissioners  of  the  Lachine 
Canal,  to  cut  the  stone  required  for  the  locks  of  the  canal,  and  deliver  the  same 
according  to  specifications  in  the  agreement  .set  forth,  to  which  contract  Leslie  also 
became  a  party,  as  surety  for  the  performance  thereof  by  the  Appellant.     The 
declaration,  then,  after  alleging  the  performance  by  the  Respondent  of  all  tilings 
by  him  to  be  performed   under  the  agreement  between  him,  the  Respondent,  the 
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Appellant,  and  tirittiu,  averred  the  perforiiianee  of  the  two  contracts  entered  into 
with  the  Commissioners  of  the  Lachino  Canal,  and  that  in  consequence  thereof  the 
Appellant  received  .£.'!0,000,  and  stating  a  breach  of  the  Appellant  to  account  for 
the  profits  of  the  undertaking,  concluded  in  the  usual  form  for  an  account. 

The  Appellant,  by  his  plea,  admitted  the  agreement  of  the  15th  of  March,  1821, 
between  Respondent,  Appellant,  and  Porteous,  and  alltged,  that  on  the  23rd  of 
August,  1826,  l)y  act  made  and  oxecuited  before  notaries,  the  Respondent,  and  Appel- 
lant, and  Porteous,  did  declare,  that  wiiereas  they  jointly  had  been  concerned  in 
certain  contracts  or  agreements  made  with  His  Majesty's  Government,  for  the  per- 
formance by  [418]  them  of  certain  public  works  at  Isle  Aux  Noix,  as  appeared  by 
the  agreement  of  the  15th  of  March,  1821,  which  public  works  had  long  since  been 
cotnpleted.  And  that,  whereas  the  parties,  in  order  to  settle  all  their  accounts,  and 
reckonings  of  every  description,  touching  the  performance  and  completion  of  the 
pubKc  works,  and  their  respective  interests  therein,  did,  by  act  under  seal,  dated 
the  8th  of  July  then  last  past,  agree  to  meet  and  produce  all  their  accounts  and 
statements,  touching  and  relating  to  the  pursuance  and  fulfilment  of  all  public 
works  done  by  them,  and  on  their  account,  at  the  Isle  Aux  Noix  aforesaid,  for  His 
Majesty,  and  of  their  business  and  joint  concerns  at  Isle  Aux  Noix,  and  thereunto 
settle  and  adjust  the  whole  thereof  amicably,  under  the  provisions  and  conditions 
set  forth  and  declared  in  the  last-mentioned  Act.  And  that,  whereas  they  had  fre- 
quently met,  and  after  examining  all  the  accounts,  etc.,  and  all  claims  produced  by 
them  respectively,  relating  to  the  joint  concern,  they  came  to  the  final  conclusion 
and  arrangement  sot  forth  at  the  time,  at  the  foot  of  the  last-mentioned  agreement, 
whereby  it  appeared,  that  after  each  party  allowing  his  share  of  the  loss  sustained, 
the  Appellant  stood  indebted  to  Porteous  in  the  sum  of  £51  16s.  .3-id.,  and  the 
Respondent  stood  indebted  to  Porteous  in  the  sum  of  £737  8s.  lid.,  wdiich  sums  were 
then  paid,  declared  to  be  paid  and  discharged,  and  in  consideration  of  the  premises, 
they,  the  Respondent,  and  Appellant,  and  Porteous,  acquitted  and  released,  and 
they  did  then  and  there,  in  and  by  the  act  of  the  23rd  day  of  August,  reciprocally 
acquit,  release,  exonerate,  and  for  ever  discharge  each  other  of  and  from  every 
claim,  pretension,  and  demand  which  they  ever  had,  for  the  works  done  and  per- 
formed for  [419]  His  Majesty  at  Isle  Aux  Noix  aforesaid,  and  for  and  by  reason  of 
all  and  every  matter,  or  thing,  or  transaction  formerly  had  between  them  at  Isle 
Aux  Noix  aforesaid.  And  the  Appellant  averred,  that  the  agreement  and  dis- 
charge between  the  parties  reciprocally  made,  was  bar  to  the  Respondent's  demand, 
in  so  far  as  the  same  was  founded  on  the  agreement  of  the  15th  of  March,  1821,  or 
any  other  agreement  connected  therewith,  which  might  have  taken  place  between 
the  parties  since  that  time,  such  as  alleged  by  the  Respondent  in  his  declaration. 
The  Appellant  also  pleaded  the  general  issue. 

The  Respondent,  by  his  replication,  as  to  the  allegations  in  the  jilea,  insisted, 
that  they  were  untrue,  and  unfounded  in  fact,  and  did  not  bar  his  action. 

To  prove  his  case,  the  Respondent,  after  having  put  in  the  agreement  of  the 
15th  of  March,  1821,  and  the  contracts  of  the  21st  of  January  and  the  26th  of  June, 
1822,  tendered  the  evidence  of  Griffin,  who  was  objected  to  by  the  Appellant's 
Counsel,  on  the  ground  of  interest ;  but  Griffin  having  stated  that  he  had  executed 
an  acquittance,  which  finally  settled  his  dealings  and  obligations  towards  the  Ap- 
pellant, by  reason  of  their  agreement  respecting  the  contracts,  and  that  the  Re- 
spondent had  executed  in  his  favour  a  release,  and  he.  Griffin,  had  executed  a  re- 
lease in  favour  of  the  Respondent,  the  objection  to  his  competency  was  overruled. 
Griffin  proved,  that  the  Commissioners  of  the  Luchine  Canal,  having  advertised  for 
tenders  to  furnish  stone  for  the  canal,  the  Respondent  and  Appellant  called  on  hiai 
to  join  them  in  the  undertaking,  and  furnish  the  security  required  ;  that,  after 
some  conversation  on  the  subject,  he  consented,  and  procured  Leslie  to  become  the 
security;  that  tenders  were,  in  consequence,  made  [420]  and  accepted  by  the  com- 
missioners, and  the  contracts  entered  into.  That  this  arrangement  between  Re- 
spondent, Appellant,  and  himself,  which  took  place  about  the  latter  end  of  the  vear 
1821,  or  beginning  of  the  year  1822,  comprehended  all  undertakings  that  might 
be  thereafter  entered  into  in  the  works  of  the  Lachine  Canal,  in  whicli  they  might 
be  jointly  interested,  and  were  to  be  performed  on  their  joint  account,  upon  terms 
similar  to  those  entered  into  by  Respondent,  Appellant,  and  Porteous,  for  the  per- 
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foi-mance  of  the  public  works  at  Isb  Aux  Noix.  That,  according  to  the  agreeintMit 
between  the  Respondent,  the  Appellant,  and  him,  the  Respondent  was  to  superintend 
and  manage  with  the  assistance  of  a  foreman,  the  work  undertaken  by  him,  the 
Respondent,  and  the  Appellant  and  Porteous,  with  His  Majesty's  Government  at  To!.- 
Aux  Noix.  That  the  considerations  given  by  him  for  participating  with  the  Re- 
spondent and  Appellant  in  the  two  contracts  with  the  Commissioners  of  the  Lachii'.o 
Canal  werj — first,  the  procuring  from  Porteous  his  consent  to  the  Respondent  and 
Appellant  entering  into  the  contracts,  tliat  being  required  by  the  agreement  of  tlie 
15th  of  March,  1821;  and,  secondly,  obtaining  security  for  the  performance  of 
the  contracts  with  the  Commissioners  of  the  Lachine  Canal,  he.  Griffin,  being  also 
held  for  an  equal  portion  of  any  loss  that  might  be  sustained,  and  that  the  respec- 
tive shares  to  be  received  or  borne  by  him,  the  Respondent,  and  the  Appellant,  were 
equal  shares  of  profit  and  loss. 

In  confirmation  of  this  evidence,  it  was  proved  by  Porteous,  that  by  the  Govern- 
ment contract  at  Isle  Aux  Noix,  the  Respondent  and  Appellant  were  bound  n.jt  to 
enter  into  any  agreement  until  the  contract  at  Isle  [421]  Aux  Noix  was  finished, 
and  that  wheii  the  contract  for  the  Lachine  Canal  was  advertised,  the  Respondent 
and  Appellant  met  him,  Porteous,  at  his  house  in  Montreal,  and  after  deliberating 
whether  the  Appellant  could  be  spared  from  the  works  at  Isle  Aux  Noix,  without 
loss  to  the  concern,  they  concluded  that  Respondent  could  conduct  them  without  the 
Appellant,  and  Porteous  agreed,  on  his  part,  to  allow  the  Appellant  to  contract  for 
the  Lachine  Canal,  leaving  liim  to  make  such  arrangement  with  Respondent  as  they, 
the  Appellant  and  Respondent,  should  see  fit. 

It  was  also  proved,  by  various  witnesses,  that  after  the  contracts  relating  to  the 
Lachine  Canal  had  been  entered  into,  the  Appellant  quitted  Isle  Aux  Noix,  to 
superintend  the  Lachine  contracts,  and  the  Respondent  took  up  his  residence  entirely 
at  Isle  Aux  Noix,  and  superintended  the  Government  contract  to  its  completion. 
Griffin's  evidence  was  also  confirmed  by  witnesses,  who  spoke  to  conversations  at 
different  times  with  the  Appellant,  in  which  expressions  were  used  by  the  Appellant, 
amounting  to  an  admission  of  the  Respondent  having  an  interest,  as  partner,  in  the 
Lachine  contracts,  and  circumstances  most  consistent  with  such  a  partnership  were 
also  sworn  to  by  several  persons,  and  letters  from  the  Appellant  to  the  Respondent 
were  also  put  in,  further  confirmatory  of  the  existence  of  the  partnership  interest. 

In  answer  to  the  Respondent's  case,  witnesses  were  called  on  the  part  of  the  Ap- 
pellant, whose  evidence  amounted  to  little  more  than  that  they  were  ignorant  of,  and 
had  never  heard  of  the  Respondent  luiviijg  any  share  or  interest  in  the  Lachine  con- 
tracts. 

The  Appellant's  counsel  objected  to  the  reception  of  parol  evidence,  to  prove  the 
partnership  agreement  [422]  spoken  to  by  Griffin  ;  and  the  Court  of  King's  Bench, 
by  its  judgment  of  the  19th  of  February,  1831,  declared  all  the  oral  jsroof  which  had 
been  taken  on  the  Respondent's  part,  to  be  illegal,  and  inadmissible,  to  establish 
the  existence  of  such  a  partnership. 

From  this  judgment  the  Respondent  appealed  to  the  Court  of  Appeals,  which 
Court,  oil  the  20th  of  January,  1837,  reversed  the  decision  of  the  Court  of  King's 
Bench,  and  being  of  opinion  that  a  co-partnership  had  existed,  as  alleged  in  the 
declaration,  ordered  the  Appellant  to  render  an  account  as  prayed,  and  that  the 
record  should  be  remitted  to  the  Court  below,  for  further  proceedings. 

The  Appellant,  in  conformity  with  the  judgment  of  the  Court  of  Appeals,  ren- 
dered an  account  in  the  Court  of  King's  Bench,  which  was  formally  accepted  by 
the  Respondent;  and  thereupon  the  Court  of  Queen's  Bench, -by  its  judgment  of  the 
28th  of  January,  1846,  adjudged  the  Appellant  to  pay  to  the  Respondent  the  sum 
of  £720  12s.  43d.,  current  money  of  the  Province  of  Canada,  together  with  interest 
and  costs  of  suit. 

Against  the  judgment  of  the  Court  of  Queen's  Bench,  the  Appellant  ajjpealed  to 
the  Court  of  Appeals,  which  Court,  by  its  judgment  bearing  date  the  9th  of  March, 
184G,  affirmed  the  judgment  appealed  against.  Tlie  Appellant  then  appealed  to 
H(!r  Majesty  in  Council,  and  the  appeal  now  came  on  for  hearing. 

Mr.  Twiss,  (J.C.,  and  Mr.  Hetherington,  for  the  Appellant. — No  such  partnership, 
as  is  stated  in  the  declaration,  was  ever  constituted  respecting  the  Lacliine  Canal. 
[423]  Griffin  alone  speaks  of  the  agreement  to  enter  into  a  partnership,  but   iiis 
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evidence  is  contradicted  by  the  Respondent's  witnesses,  and  is,  in  itself,  upon  the 
face  of  it,  improbable ;  but  even  if  his  testimony  is  admissible,  we  submit,  that  no 
sufficient  proof  was  given,  in  the  action,  of  any  such  partnership  having  been  con- 
stituted. If  Griffin's  testimony  l)e  true,  the  case  then  resolves  itself  into  two  ques- 
tions of  law:  First,  whether,  according  to  the  present  law  of  Canada,  the  alleged 
partnership  contract  could  be  proved  by  parol  evidence;  and,  secondly,  whether, 
if  the  English  law  of  contracts  was  to  prevail,  this  cas!>  was  not  within  the  exception 
contained  in  the  4th  section  of  the  Statute  of  Frauds  (29  Car.  II.,  c.  3),  the  contract 
not  being  capable  of  being  completed  within  one  year. 

First,  there  can  be  no  doubt  that,  according  to  the  French  law,  which  was  in 
force  in  Lower  Canada,  prior  to  the  passing  of  the  Canadian  Act,  25  Geo.  III.,  c.  2, 
parol  evidence  would  not  lie  admissible  to  prove  the  alleged  partnership.  Tlie  law 
upon  this  point,  is  thus  laid  down  in  the  Ordoiinance  de  Maulins,  in  the  year  1566, 
art.  54  (Recueil  General  des  Anciennes  Lois  Francaises,  Ed.  Paris,  1829,  torn.  xiv. 
p.  203).  "Pour  ohvier  a  multiplUution  de  faits  que  Von  a  vu  ci-devant  estre  mis 
en  avant  en  jugeinent,  sujets-  a  preuvre  de  tenioins,  et  reprnche  d'tceux,  dont  advien- 
nent  plusieurs  inconveniens  et  involutions  de  proces :  avons  ordonne  et  ordonnons, 
que  d'oresnavunt  de  toutes  chases  excedctns  la  somme  ou  valuer  de  cent  lirres  pour 
line  fois  jKtyer,  seront  passez  contrats  par  devnnt  notaires  et  temovns,  par  lesqueJs 
contrats  seulement,  sera  faite  et  recite,  toute  preivve  des  dites  matieres,  sans  recevoir 
aucune  preuve  par  tenioins^  outre  le  contenu  cm  contrat,  ne  sur  ce  qui  sermt  allegue 
avoir  esfe  dit  ou  convenu  avant  icelui,  lors  et  depuis.  [424]  />'«  quoi  n'entendons 
exclure  les  preuvres  des  conventions  particulieres,  et  autres  qui  seroient  faites  par 
les  parties  sous  leurs  seinc/s,  sceaiix  et  ecritures  privees."  This  Ordonnance  was 
e.xtended  by  another  Ordoiinance,  passed  in  1667.  The  second  Article  says 
(Nouveau  Connnentaire  sur  I'Ordonnance  Civile  du  Mois  d'Avril,  1667;  VoL  1,  tit. 
20.  Ed.  Paris,  1767),  "Seront  jjasses  actes  par-devant  notaires,  ou  sous  signature 
privee  de  toutes  choses  excedent  la  somme  de  valeur  de  cent  livres,  meme  pour 
depots  vohintaires,  et  ne  sera  regit  aucune  preuve  par  tenioins,  contre  et  outre  la 
contenu  aux  actes,  ni  sur  ce  c/ui  seroit  allegue  avoir  ete  dit  avant  lors,  au  duptiis 
les  actes,  encore  (ju'il  s'agit  d'line  soninie  ou  valeur  moindre  de  cent  livres  sans 
toutefais  rien  innover  pour  ce  regard  en  ce  qui  s'observe  en  la  justice  des  juge  et 
consuls  des  inarc/iands."  The  third  Article  excepts  the  cases  of  accidents,  and  cases 
where  there  was  a  connnencement  of  proof  by  writing.  The  Ordonnance  of  1566 
had  the  word  "  contrats,"  and  it  is  doulitful  whether  it  is  not  confined  to  agree- 
ments;  but  this  latter  Ordonnance  omits  the  vi-ord  "contrats,"  and  has  the  word 
"choses;"  and  it  is  clear,  from  the  French  authorities,  that  all  things,  with  the 
exception  of  the  cases  excepted,  are  within  its  meaning.  Pothier  on  Obligations 
(by  Evans,  P.  IV.,  c.  2;  arts.  1  and  2).  Toullier  Droit  Civil  Francais  (Tom.  9, 
tit.  3,  c.  6,  art.  1,  pp.  17,  18).  Nothing  dehors  the  contract  is  to  be  received.  It 
was  to  get  rid  of  the  inconvenience  arising  from  the  extensive  and  inconvenient 
operation  of  the  Ordonnance  of  1667,  that  the  Canadian  Act,  25  Geo.  III.,  c.  2,  was 
passed,  admitting  the  rules  of  evidence  as  laid  down  in  the  Courts  in  England.  That 
part  regulating  the  admission  of  evidence  is  in  these  words:  "Dans  la  preuve  de 
tout  fait  concenutnt  les  affairs  de  coin-[_^2^Y'nerce,  ou  aura  rccours  dans  toute  les 
cours  des  jurisdiction  civile  en.  cette  province  aux  formes  adniises  quant  aux  fenioiq- 
nage  par  les  lois  Anglaises."  We  submit  however,  that  the  operation  of  this  Colonial 
Act  is  confined  to  matters  of  commerce  or  commercial  contracts.  Now,  this  agree- 
ment between  the  parties  was  not  a  commercial  affair,  it  was  a  mere  buildin"  con- 
tract :    until  the  Act,  6  Geo.  IV.,  c.  16,  builders  were  not  within  the  Bankrujit  laws. 

[Lord  Camiibell. — Wherever  capital  is  to  be  laid  out  on  any  work,  and  a  risk  run 
of  profit  or  loss,  it  is  a  commercial  venture.] — [Mr.  Pemberton  Leigh. — Each  act  of 
buying  and  selling  is  an  act  of  conmierce ;  a  number  of  such  acts  would  make  a 
trader.] 

Secondly,  Rutherford  has  not  brought  himself  within  the  rule  of  the  French 
law,  which  allows  proof  dehors  the  written  contract.  It  was  not  intended  by  ihe 
Canadian  Act,  25  Geo.  III.,  c.  2  (1  Rennard's  Acts  and  Ordonnances  of  Lower 
Canada,  1845),  to  let  in  parol  proof  of  agreements  relating  to  mercantile  matters- 
but  only  of  facts  relating  to  mercantile  matters;  and  thereljy,  in  effect,  wet  rid  of 
the  Ordonnance  of  1667,  and  leave  the  French  law  as  it  was  under  the  Ordonnance 
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de  MouJins. — [Lord  Campbell:  Tae  Court  below  held,  that  the  law  of  England, 
as  to  the  admission  of  evidence,  applied  ;  you  argue  that  the  Canadian  Act  respecting 
the  admission  of  evidence  did  not  apply,  but  that  the  case  ought  to  have  been  decid^-d 
by  the  old  French  law.] — Yes.  The  only  remaining  point,  then,  is  this:  if  the 
English  law  prevails,  then  parol  evidence  was  inadmissible,  because  the  contract 
was  not  performed  within  a  year.  The  fourth  section  of  the  Statute  of  Frauds,  29 
Car.  II.,  c.  3,  says,  that  where  an  [426]  agreement  is  not  to  be  performed  within  a 
year,  it  cannot  be  proved  by  parol  evidence.  Now  here  the  contract  was  not  per- 
formed until  the  year  1826,  and  if  the  contract  for  the  works  could  not  be  performed 
within  the  year,  the  same  objection  would  apply  to  any  contract  relative  to  the 
profits  to  be  derived  from  the  works.  Buydell  v.  Brummond  (11  East.  142;  S.C. 
2  Camp.  157). 

Mr.  Martin,  Q.C.,  and  Mr.  Temple,  appeared  for  the  Respondent ;  but 

Their  Lordships,  without  calling  upon  them,  delivered  judgment  as  follows: — - 

Lord  Campbell: — Having  heard  the  very  elaborate  and  able  argument  on  ihe 
part  of  the  Appellant,  their  Lordships  have  come  to  the  clear  conclusion  that  this 
judgment  ought  to  be  affirmed. 

It  is  admitted,  and  very  properly  admitted,  that  if  the  parol  evidence  be  re- 
ceived, and  be  believed,  it  supports  the  declaration  ;  the  question  between  the  parties 
being,  whether  the  declaration  is  supported  or  not.  Now,  if  the  evidence  is  received, 
ought  it  not  to  be  believed  ?  We  see  no  reason  why  it  should  not  be  believed.  It 
has  not  been  discredited  by  any  Court  to  which  the  case  has  hitherto  been  sub- 
mitted. The  Court  of  Queen's  Bench  at  Montreal  thought  it  was  inadmissible, 
but  gave  no  opinion  at  all  against  the  credibility  of  the  witnesses.  When  the  case 
came  before  the  Court  of  Appeals  of  Lower  Canada,  they  thought  the  evidence 
was  admissible,  that  it  was  credible  evidence,  and  that  it  supported  the  declaration. 
We  [427]  think  they  came  to  a  right  conclusion ;  for,  notwithstanding  some  dis- 
crepancies which  appear,  there  is  a  strong  body  of  evidence  to  support  the  allegation 
in  the  declaration,  and  to  show  that  Rutherford  and  McKay  were  to  be  jointly  con- 
cerned in  this  adventure.  It  is  admitted  by  the  Appellant's  counsel,  that  if  the 
evidence  of  Griffin  be  believed,  it  supports  the  case  ;  and  we  think  there  is  no 
gross  improbability  in  anything  that  he  states,  and  he  is  strongly  supported  by 
some  facts  spoken  to  by  the  other  witnesses. 

Then,  the  great  question  is,  whether  the  contract  which  is  alleged  in  the  declara- 
tion, must  be  proved  by  writing?  If  it  must  be  proved  by  writing,  certainly  there 
has  hot  been  that  proof  given. 

Now,  two  questions  have  been  raised.  First,  with  regard  to  how  it  would  be 
according  to  the  French  law ;  and.  Secondly,  how  it  would  be  with  regard  to  the 
English  law,  if  the  English  law  is  to  prevail  Their  Lordships  are  of  opinion,  riiat 
it  is  unnecessary  to  consider  the  first  question,  with  regard  to  the  construction  of  tlie 
Ordonnance  de  Moulins,  or  of  the  subsequent  Ordonnance  of  1667,  because  their 
Lordships  are  all  clearly  of  opinion,  that,  according  to  the  Canadian  Act,  the 
question  is  to  be  determined  by  the  law  of  England.  In  the  25th  of  Geo.  III.,  an 
Act  passed  the  Legislature  of  Lower  Canada,  which  was  to  regulate  the  pro- 
ceedings in  the  Courts  of  Justice,  and,  among  other  things,  it  was  expressly  enacted 
that  in  the  proof  of  all  facts  concerning  commercial  matters,  recourse  should  be  had, 
in  all  courts  of  civil  jurisdiction  in  the  Province,  to  the  rules  of  evidence  laid  down 
by  the  laws  of  England.  Is  or  is  not  this  a  case  concerning  a  commercial  matter? 
It  seems  to  us  that  the  Legislature  intended,  that  all  feudal  matters  there,  which 
concerned  the  customs  of  the  Canadians,  though  they  are  now  subject  to  the 
[428]  rule  of  England,  should  remain  untouched  ;  and  with  respect  to  contracts  to  be 
entered  into  by  Englishmen  who  were  settled  there,  or  between  them  and  natives, 
or  between  natives  amongst  themselves,  all  such  contracts  should  be  enforced  accord- 
ing to  the  rules  and  law  of  England. 

Now,  this  is  a  contract  for  the  making  of  a  canal,  whereby  a  large  capital  is  to 
be  laid  out,  and  a  considerable  risk  is  to  be  run,  and  we  think  that  it  is  a  matter 
■within  the  meaning  of  this  section  concerning  commerce;  and  that  being  so,  we 
think,  by  this  enactment,  the  contract  is  to  be  proved  by  the  rules  of  evidence  laid 
down  by  the  English  law. 
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We  cannot  for  a  moment  listen  to  the  distinction  which  was  attempted  at  the 
bar,  tictweeu  proof  of  a  contract,  and  proof  of  the  performance  of  a  contract.  It 
would  l)e  very  strange  if  such  a  distinction  had  been  made  by  the  Legislature  of 
Lower  Canada,  but  it  seems  to  us,  it  is  not  made,  because  it  speaks  of  all  facts 
concerning  conuuercial  matters,  and  the  facts  by  which  a  contract  is  constituted^ 
are  facts  concerning  commercial  matters,  as  much  as  the  facts  respecting  the 
performance  of  the  contract. 

That  being  so,  we  come  to  consider  whether,  according  to  the  law  of  England, 
the  evidence  adduced  in  support  of  his  declaration  is  admissible  in  this  case.  Now, 
it  is  not  disputed  that  it  would  be  so,  unless  under  the  -ith  section  of  the  Statute  of 
Frauds,  it  is  inadmissiljle.  The  4th  section  of  the  Statute  of  Frauds  enacts, 
"  That  no  action  shall  be  brought,  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise,  to  answer  damages  out  of  his  own 
estate ;  or  to  charge  any  person  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the  agreement  upon 
whicli  such  [429]  action  shall  be  brought,  or  some  memorandum,  or  note  thereof, 
sliall  be  in  writing,  and  signed  by  the  party  to  l)e  charged  therewith,  or  some  other 
person  thereunto,  to  be  lawfully  authorized."  The  question,  therefore,  is,  is  the 
agreement  which  is  set  out  in  this  declaration,  such  an  agreement  as  is  here  struck 
at,  an  agreement  that  is  to  be  performed  within  the  space  of  a  year?  No  case  has 
been  cited  which  is  at  all  in  point,  and  none  could  be  cited,  because  we  believe  no 
such  case  is  to  be  found  in  the  books.  Boydell  v.  Brummond  [11  East.  142  ;  2  Camp. 
157],  and  the  class  of  cases  to  which  the  Appellant's  counsel  referred,  are  confined  to 
contracts  as  between  the  contracting  parties  for  the  work  that  is  to  be  done  :  but  this 
contract  is  not  as  between  the  contracting  parties  who  are  to  do  the  work ;  it  is  of 
a  totally  dfferent  nature,  namely,  as  was  very  properly,  and  in  very  correct  language, 
expressed  at  the  bar,  this  is  the  vendition  of  a  right.  Then,  why  is  it  not  to  be 
performed  within  a  year?  McKay  agreed  he  would  let  in  Rutherford  as  a  partner. 
Instead  of  being  perforined  within  a  year,  it  was  performed  instantly,  when  the 
agreement  was  struck.  That  being  the  case,  it  was  not  such  an  agreement  as  is 
not  to  be  performed  within  a  year,  but  it  is  an  agreement  which  is  to  be  performed 
instanter.  The  moment  the  parties  entered  into  this  agreement,  they  had  all  the 
mutual  rights  and  liabilities  which  belonged  to  them  as  joint  partners  in  the 
concern.  Then,  the  Statute  of  Frauds  not  applying  to  this  case,  by  the  law  of 
England  parol  evidence  would  be  admissible,  and  by  the  law  of  England,  we  think 
the  case  must  be  determined. 

Their  Lordships,  therefore,  have  come  to  the  conclusion,  that  the  judgment  of 
the  Court  of  Appeal  was  right,  and  that  it  ought  to  be  affirmed,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  II.  Particilar  Colonie.?,  4  British  North  America; 
tit.  CONTRACT,  A.  Formation  of  Contract,  2.  Statute  of  Frauds,  h.  Not  per- 
foj-fnable  within  a  year.     S.C.  13  Jur.  21.] 


[430]   ON   APPEAL  FROM   THE   PREROGATIVE   COURT   OF   CANTERBURY. 

RICHARD   BROV^'m^G—AppeUant:  HENRY   BVDD,— Respondent  * 
[Dec.    12    and    13,    1848]. 

The  principles  expounded  in  the  cases  of  Pnske  v.  Ollaft  (2  Phill.  323),  and 
Barry  v.  ButJin  (2  Moore's  P.C.  Cases,  480),  that  the  burthen  of  proof 
lies  upon  the  party  propounding  a  Will,  and  that  the  Court  is  not  bound 
to  pronounce  in  favour  of  a  Will,  unless  it  is  judicially  satisfied  that  it  is 
the  last  Will  of  a  free  and  capable  testator,  considered  and  affirmed  [6  Moo. 
P.C.  431]. 

The  execution  of  a  Will,  by  a  competent  testator,  being  duly  proved,  the  pre- 
sumption is,  that  the  testator  was  cognizant  of  its  contents,  and  that  the 

*  Present :   Lord  Langdale,  Lord  Campbell,  Mr.  Baron  Parke,  and  the  Right 
Hon.  T.  Pemberton  Leigh. 
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instrument  expresses  his  vjll,  unless  there  be  other  circumstances  to  lead 
to  a  different  conclusion,  or  to  render  it  doubtful  for  the  Court  to  act  upon 
that  presumption  [6  Moo.  P.C.  435]. 

Exaggeration  of  the  conduct  of  a  party  benefited  by  a  Will,  towards  the  testatrix, 
though  it  induce  her  to  revoke  the  Will,  and  the  bequest  made  in  his  favour, 
and  to  execute  another  Will,  to  his  exclusion,  is  not  such  a  fraud  as  to  destroy 
free  agency,  and  render  the  Will  invalid  [6  Moo.  P.C.  439]. 

Neither  does  such  conduct  amount  to  undue  influence  or  importunity  [6  Moo. 
P.C.  440]. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment. 

The  appeal  was  argued  l)y  the  Queen's  Advocate  (Sir  John  Dodson),  and  Sir 
Frederick  Thesiger,  Q^C,  for  the  Appellant;  and  Mr.  Turner,  Q.C.,  and  Dr. 
Addams,  for  the  Respondent. 

[431]  Mr.  Baron  Parke  (Feb.  12,  1849).— This  case  was  heard  at  the  last  sittings  of 
the  Judicial  Conmiittee,  at  which  were  present  the  Lords  Langdale  and  Campbell, 
the  Chancellor  of  the  Duchy  of  Cornwall,  and  myself.  It  came  before  us  on  appeal 
from  the  sentence  of  the  Judge  of  the  Prerogative  Court  of  Canterbury,  admitting 
probate  of  the  Will  of  Mary  Budd,  a  femme  covert,  the  Will  bearing  date  the  6th  of 
March,  1846,  which  was  propounded  by  the  Respondent,  and  opposed  by  the 
Appellant,  the  executor,  under  a  Will  of  the  deceased,  dated  the  11th  of  March, 
in  the  same  year.  We  have  had  laid  before  us  the  Judgment  which  was  pronounced 
by  Sir  Herlsert  Jenner  Fust,  stating  his  reasons  at  length.  It  has  been  commented 
upon  on  both  sides,  as  the  principal  part  of  the  evidence  in  the  Court  below,  and, 
after  full  consideration,  their  Lordships  are  of  opinion,  that  the  judgment  of 
the  Court  below  should  be  reversed,  and  the  Will  of  the  11th  March  admitted  to 
probate. 

Their  Lordships  have  to  apply  to  the  facts  of  the  case,  the  established  rule  on 
this  subject  laid  down  in  PasJce  v.  Ollatt  (2  Phill.  323),  and  fully  explained  in  the 
case  of  Barry  v.  Butlin  (2  Moore's  P.C.  Cases,  480),  viz.,  that  the  burthen  of  proof 
lies  upon  the  party  propounding  a  Will,  and  that  the  Court  of  Probate  is  not  to  pro- 
nounce in  its  favour,  unless  it  is  judicially  satisfied  that  the  instrument  propounded 
is  the  la.st  Will  of  a  free  and  capable  testator. 

In  applying  this  rule  we  have  come  to  a  different  conclusion  from  that  to  which 
the  very  learned  Judge  of  the  Court  below  has  arrived  ;  we  have  formed  our  opinion, 
however,  not  without  difficulty,  for  the  case  is  full  of  suspicion,  but  on  the  balance  of 
the  evidence  [432]  we  feel  satisfied,  that  the  Will  of  the  11th  of  March  expresses 
the  true  int'entiou  of  the  testatrix,  and  that  slie  was,  undoubtedly,  competent  to 
execute  it  at  that  time. 

The  learned  Judge,  in  forming  his  opinion,  .seems  to  have  been  materially  in- 
fliienced  by  the  consideration,  that  the  testatrix  had  been  led  into  a  mistake  as  to 
the  legal  effect  of  her  Will,  in  consequence  of  having  been  misinformed  by  one  who 
took  no  interest  under  it,  as  to  the  provisions  of  her  marriage-settlement  giving  her 
the  power  to  make  a  Will.  The  learned  Judge  supposed,  that  when  she  made  the 
Will  in  question,  she  was  under  an  erroneous  impression  innocently  occasioned,  that, 
by  the  terms  of  her  settlement,  her  husliand,  the  Respondent,  would  take  a  life 
interest  in  all  her  property,  and  that  he  could  not  be  deprived  of  it.  AMiereas,  the 
fad  was,  that  she  had  the  entire  disposal  of  her  fortune,  and  her  husband  would 
take  nothing,  unless  she  made  a  Will  in  his  favour.  This  ignorance  of  the  operation 
of  her  Will,  appears  to  have  been  a  point  greatly  relied  upon  by  the  learned  Judge, 
and  tended  much  to  lead  him  to  the  conclusion,  that  there  was  a  deficiency  of  proof 
of  the  Will  propounded.  It  is  unnecessary  to  consider  whether  if  this  misinforma- 
tion and  mistake  of  the  testatrix  were  established  in  evidence,  it  ought  to  produce 
any  effect  in  invalidating  the  Will;  but  it  appears  to  us  that  the  evidence  fails  to 
make  out  that  the  testatrix  was  under  the  influence  of  any  false  impression  on  that 
subject.  The  testimony  of  Mr.  Leach,  in  particular,  leaves  no  doubt  in  our  minds 
that  she  perfectly  knew  at  a  prior  time,  that  her  husband  would  take  nothing  unless 
she  made  a  Will,  and  she  expressed  herself  so  clearly  as  to  the  reasons  of  her  know- 
ledge, that  it  is  not  at  all  [433]  likely  that  the  letter  of  Mr.  Browning,  whicli  is 
suggested  to  have  been  the  cause  of  an  erroneous  impression,  could  liave  that  effect. 
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Indeed,  the  counsel  for  tlir  lirs|>i]ndriit  did  not  at  all  insist  ujxjn  this  supposd  niis- 
!ilii)rehension,  as  a  ground  for  supporting  tiie  judgment  of  the  learned  Judge,  but 
contended,  that  it  might  be  sustained  on  the  evidence  in  the  case.  So  that  irre- 
spective of  this  consideration,  there  was  so  much  grave  suspicion  of  unfair  conduct, 
and  such  a  doubt  of  the  veracity  of  some  of  the  witnesses,  that  the  Court  ought  to 
treat  it  as  a  cause  of  deficient  proof,  and  pronounce  that  there  was  not  enough  to 
satisfy  its  conscience  that  this  instrument  propounded  was  a  valid  Will. 

There  does  not  appear  to  be  any  dispute  as  to  most,  if  not  all,  of  the  material 
facts  of  the  case.  Mrs.  Mary  Budd  married  the  Kespondent  in  June,  1844,  against 
the  wish  of  her  friends.  By  the  settlement  of  the  27th  of  May,  in  that  year,  her 
fortune,  about  £2000  in  money  lent,  and  a  share  of  leasehold  and  freehold  property 
of  less  value,  was  vested  in  trustees,  with  a  power  to  her  to  appoint,  if  by  Will,  not- 
withstanding her  coverture,  and  in  default,  in  trust  for  her  next  of  kin,  as  if  she 
had  not  married.  According  to  the  evidence,  she  lived  on  the  best  of  terms  with  her 
lu'sband,  though  he  was  not  well  received  by  her  family.  It  is  plain  she  intended, 
at  an  early  period,  to  make  a  AVill  in  her  husliand's  favour,  and  she  duly  executed 
such  a  W' ill  on  the  6th  of  March,  bequeathing  to  him  the  £2000  absolutely,  and  the 
rest  of  the  trust  property  for  his  life,  with  remainder  to  her  niece  and  god-daughter 
Mary  Jane,  for  whom  she  professed  to  entertain  great  affection,  according  to  tlie 
evidence  of  Mr.  Sharp,  a  solicitor,  who  prepared  that  Will.  Of  the  validity  of  this 
Will,  if  it  had  not  been  revoked  by  [434]  a  subsequent  one,  not  the  shadow  of  a 
doubt  can  be  entertained.  The  facts  in  evidence  anterior  to  it,  render  it  highly 
probable  that  such  a  testamentary  disposition  would  take  place,  and  the  proof  of 
the  instructions  for,  and  preparation  of,  the  instrument,  and  its  due  execution,  are 
perfectly  satisfactory. 

The  question  is,  whether  this  Will  was  revoked  Ijy  another,  executed  on  the  11th 
of  March,  by  whiclj  she  left  the  whole  of  her  property  to  her  mother.  A  Will  was 
prepared  by  her  In-other,  Frederick  Chesterman,  without  any  instructions  from  her, 
on  the  10th  of  March.  'She  had  spent  a  fortnight  at  her  mother's  (with  her  husband's 
concurrence),  ending  on  the  2Sth  of  Feliruar}' ;  after  her  return  home,  namely,  on 
the  Gth  of  March,  she  executed  the  Will  in  favour  of  her  husband.  On  the  7th  she 
went  again,  with  her  husband's  approbation,  to  her  mother's,  it  being  intended  that 
she  should  go  to  her  brother's  at  Reading,  for  a  change  of  air. 

She  never  left  that  house,  and  died  there  on  the  16th  of  March;  and  whilst  she 
was  under  her  mother's  roof,  and  in  her  last  illness,  a  Will  of  the  10th  of  March 
was  executed.  This  W^ill  being  shown  by  Mr.  Browning,  the  executor,  to  Mr.  Sur- 
man,  a  solicitor,  was  thought  irregular  in  the  attestation  clause,  and  also  informal 
in  not  referring  to  the  power  contained  in  the  marriage-settlement.  A  new  Will 
was  prepared  by  him,  in  sulsstance,  the  same  as  that  of  the  10th,  but  unobjectionable 
in  point  of  form,  and  was  executed  on  the  11th,  in  the  presence  of  two  witnesses,  Mr. 
Humbey,  a  medical  gentleman  known  to  the  family,  and  Mr.  J.  Browning,  a  friend 
of  the  family. 

Both  these  Wills  stand  on  the  same  footing,  and  the  question  may  be,  considered 
to  be,  whether  the  Will  of  the  lltli  of  March  is  proved  to  our  satisfaction  valid. 

[435]  That  the  testatrix  was  then  perfectly  competent  to  execute  a  Will,  is  a 
matter  wliich  is,  in  our  judgment,  beyond  all  doubt. 

She  had  been  afflicted  with  erysipelas  in  October  and  November,  1845,  and  dur- 
ing tliat  illness  she  was  for  some  days  delirous,  and  her  head  was  affected  for  some 
weeks  afterwards;  but  before  any  of  the  Wills  were  made  she  had  entirely  recovered 
from  that  disease.  Afterwards,  in  the  beginning  of  the  following  year,  1846,  she 
took  cold,  wliich  produced  a  pulmonary  complaint,  and  she  had  an  enlargement  of 
The  spleen  ;  but  these  diseases  certainly  did  not  aft'ect  her  understanding  ;  and,  with 
the  exception  of  about  twenty  minutes,  on  the  evening  of  the  9th  of  March,  during 
which  she  was  much  excited,  and  appeared  not  to  be  herself,  there  is  not  the  least 
evidence  that  she  was  not  perfectly  competent  to  any  rational  act,  though  from  her 
weakened  state  of  body  her  mind  might  be  less  active,  and  she  might  be  less  able 
to  guard  against  fraud  or  that  species  of  duress  which  is  commonly  called  undue 
iiiHuence,  but  her  mental  powers  were  otherwise  unimpaired. 

What  then  is  the  proof  of  the  factum?  for  if  the  execution  of  a  Will,  by  a  com- 
jH'tent  testator,  be  duly  proved,  the  presumption  is,  that  he  was  cognizant  of  the 
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contents,  and  that  the  instrument  expresses  his  will,  unless  some  other  circumstance 
Itads  to  a  different  conclusion,  or  renders  it  too  doubtful  for  the  Court  to  act  upon 
that  presumption. 

Now,  if  we  reject  from  the  case  the  evidence  of  doubtful  witnesses  whose  con- 
nection with  the  legatee  is  alleged  to  render  their  testimony  suspicious,  the  members 
of  the  Chesterman  family,  for  instance,  we  will  find  satisfactory  proof  of  the  execu- 
tion of  the  Will. 

[436]  The  subscribing  witnesses,  Messrs.  Humley  and  T.  Browning,  both  prove 
that  the  testatrix  executed  the  Will  in  their  presence,  appearing  to  be  perfectly  com- 
petent, and  after  the  execution  she  expressed  her  satisfaction  to  the  former,  saying, 
'•  she  was  glad  she  had  done  it."  The  testimony  of  the  same  witness  proves  the 
execution  of  the  Will  of  the  10th  of  March.  The  credit  of  both  these 
witnesses  is  unimpeachable,  and  the  fact  of  the  execution  of  a  Will 
about  that  time,  is  confirmed  by  the.  evidence  of  the  Respondent's 
witness,  Frances  Holland,  who  appears  to  have  deposed  to  all  she  knew  with  perfect 
impartiality.  She  speaks  of  the  testatrix  desiring  Frederick  Chesterman,  who  cer- 
tainly prepared  the  Will  of  the  10th,  to  write  something  for  her,  on  the  9th ;  of  her 
desiring  her  sister  to  bring  pen,  ink,  and  paper;  and  Frederick  Chesterman  after- 
wards asking  her  to  be  a  witness  to  the  Will.  Mr.  Sharp,  the  surgeon,  who  deposes 
to  the  fact  that,  on  the  morning  of  Tuesday  the  10th,  when  he  was  inquiring  after 
her  health,  she  told  him  she  had  passed  a  sleepless  night,  and  had  been  occupied  in 
the  alteration  of  her  Will.  Now,  upon  this  evidence  to  the  factum  of  the  Will  of  the 
11th,  bearing  in  mind,  that  the  general  competence  of  the  testatrix  is  established, 
and  without  at  all  relying  upon  the  testimony  of  Frederick  Chesterman,  and  his 
sister,  there  would  be  no  doubt  that  the  Will  was  proved,  if  there  were  no  circum- 
.stances,  on  the  other  side,  to  impeach  it ;  and  to  raise  such  a  reasonable  doubt,  as  to 
call  on  the  Court  to  pronounce  that,  on  the  whole,  it  was  not  satisfied  with  the 
proof  of  it. 

The  circumstances  relied  upon,  on  the  part  of  the  Respondent,  and  which  it  is 
iniiisted  upon  ought  to  be  sufficient  to  prevent  the  Court  being  judicially  satis- 
[437]-fied  of  the  instrument  being  the  testatrix's  Will,  are  several. 

First,  the  change  of  the  testatrix's  mind,  between  the  6th  of  March,  when  she 
deliberately  executed  an  unquestionable  Will  in  her  husband's  favour,  without 
adequate  cause,  as  it  is  said,  and  without  any  cause,  for  the  total  exclusion  of  her 
god-daughter. 

Secondly,  the  prohibition  of  the  husband  from  all  access  to  his  wife  during  her 
las+  illness,  when  the  Will  was  made. 

Thirdly,  the  conduct  of  Mr.  Frederick  Chesterman  prior  to  the  execution  of  the 
Will,  in  misrepresenting  the  Respondent's  behaviour,  and  giving  a  false  impression 
of  it  to  his  wife. 

It  cannot  be  denied  that  there  are  circumstances  of  suspicion  in  this  case.  The 
change  of  opinion,  after  a  testamentary  act  long  premeditated  and  deliberately 
adopted,  is  of  little  weight,  because  persons,  though  quite  competent,  are  often 
governed  by  caprice  in  the  selection  of  the  objects  of  their  lx)unty ;  but  when  such 
a  change  takes  place  so  suddenly,  and  at  a  time  when  the  husband  is  carefully  ex- 
cluded from  all  intercourse  with  his  wife,  and  that  in  the  last  moments,  and  by 
the  family  the  head  of  which  is  so  much  benefitted  by  the  change,  those  who  are 
guilty  of  such  an  improper  act  expose  themselves  to  the  most  serious  suspicion  of 
fraud  or  undue  influence  in  procuring  the  Will,  which  it  has  evidently  been  their 
object  to  obtain. 

But,  on  the  other  hand,  though  we  cannot  avoid  entertaining  some  suspicions, 
ard  though,  after  all,  blame  cannot  but  be  attached  to  the  family  in  preventing 
all  access  of  the  Respondent  to  his  dying  wife,  and  though  it  is  evident  from  the 
testimony  of  [438]  Mr.  Frederick  Chesterman  himself,  that  so  far  from  extenuating 
the  conduct  of  her  husband  in  his  representations  to  his  wife,  he  rather  aggravated 
it,  and  certainly  made  no  effort  to  heal  the  breach  between  them  ;  yet  we  think  that 
there  are  circumstances  proved  in  the  case  which  may  reasonably  account  for  the 
change  of  opinion  in  Mrs.  Budd  towards  her  husband,  and  which  do  not  depend  upon 
the  testimony  of  Mr.  Frederick  Chesterman  alone. 

We  do  not  mean  to  say  that  we  disbelieve  that  gentleman's  evidence;  but  as  it 
is  alleged  to  be  such  as  ought  to  be  doubted,  we  think  it  more  satisfactory  to  see  in 
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vhal  respects  the  case  may  be  iirnved  witliimt  it;  and  where  that  proof  coincides 
vith  his  testimony,  we  arrive  at  a  safe  conckision.  The  account  which  Mr.  Chester- 
man  gives  is,  that  the  change  of  opinion  coiuuienced  in  consequence  of  a  letter 
addressed  to  Mr.  Sharp,  the  surgeon,  and  sent  unsealed,  complaining  of  the  vacilla- 
tion and  loss  of  time  in  not  sending  Mrs.  Budd  into  the  country.  This  letter  he 
alleges  to  have  been  received  in  the  presence  of  his  mother,  his  sister  Jane,  his 
brother  Charles,  his  brother  Joseph,  and  his  brother's  wife.  Tiie  witness  then 
srated  to  her,  that  Dr.  Copland's  opinion  was,  that  she  could  not  last  a  week,  that  it 
w".s  unkind  in  him,  knowing,  as  he  did,  of  that  opinion,  to  hurry  her  off  into  the 
country  Ixjfore  she  could  have  further  advice;  that  the  deceased  then  said  "she 
could  plainly  see  why  he  w-ished  to  hurry  her  off,  that  it  was  her  money,  and  not 
her,  that  he  wanted ;"  that  she  then  declared  she  would  send  for  her  Will,  and  that  if 
he  did  not  send  it,  her  opinion  would  be  confirmed,  and  she  would  leave  her  property 
1o  her  mother:  and  the  witness  goes  [439]  on  to  say  that,  in  consequence,  he  pro- 
ceeded to  prepare  a  Will  for  her. 

Now  it  is  observed  on  the  part  of  the  Respondent,  that  there  is  no  allegation 
staMng  this  letter  and  annexing  it,  which  would  have  given  the  Respondent  an 
c]iportunity  to  contradict  it,  and  that  in  those  parts,  in  which  the  witness  vouches 
others  as  being  present,  he  is  not  confirmed  by  them;  and  this  observation  is  just, 
and  creates  a  doubt  as  to  this  part  of  his  testimony;  but  the  fact  of  the  demand  by 
Mrs.  Budd  of  her  desk,  containing  her  Will,  the  refusal  of  Mr.  Budd  to  deliver  it  up, 
accompanied  by  two  letters  calculated  to  excite  her  anger,  and  to  induce  her  to 
believe  that  he  cared  for  her  property  rather  than  her  person,  is  deducible  from 
the  testimony  of  Frances  Holland,  and  that  this  impression  had  been  formed  in  her 
mind  in  consequence  of  something  that  had  passed,  is  clear  from  Mr.  Sharp  the 
surgeon's  evidence,  to  whom  she  said,  "  he  did  not  appear  to  be  worthy  of  what 
she  had  done  for  him,  and  seemed  not  to  care  what  had  become  of  her,  after  she 
had  signed  the  other  Will ;"  and  to  the  same  witness  she  had  said  Ijefore,  that  she 
had  altered  her  Will,  and  it  is  also  clear  that  her  affection  for  her  husband  had 
changed,  by  her  refusal  to  see  him,  proved  both  by  Mr.  Sharp  and  Frances  Holland. 
After  this  evidence,  how  can  we  say  that  she  had  not  reasons  which  were  sufficient  in 
her  mind  to  induce  her  to  alter  her  intention  as  to  her  husband? 

How  can  we  take  upon  ourselves  to  say,  that  it  is  doubtful  whether  the  last  Will 
expresses  her  real  intentions?  And  though  we  may  believe  that  Mr.  Chesterman 
has  even  purposely  exaggerated  the  opinion  of  Dr.  Copland  (and  it  appears  from  that 
gen-[440]-tleman's  testimony  that  he  did  certainly  somewhat  exaggerate  it),  how 
can  we  come  to  the  conclusion  that  he  has  been  guilty  of  such  a  fraud  as  would 
invalidate  the  Will?  or  how  can  we  say  that  he  has  used  undue  influence  or  impor- 
tunity, that  is,  according  to  the  definition  of  those  terms  by  Sir  John  Nicholl,  some- 
thing in  the  nature  of  force,  or  fear,  destroying  free  agency.  Williams  v.  Gonde 
(1  Hagg.  581). 

W^ith  respect,  however,  to  the  change  of  the  testatrix's  mind  as  tc  the  god- 
daughter (niece),  to  whom  she  had  professed  to  be  so  much  attached,  no  explanation 
is  suggested.  But  if  the  change  of  opinion  as  to  her  husband  is  accounted  for,  this 
is  of  trifling  importance. 

It  may  be  that  on  further  reflection,  as  she  had  determined  to  withdraw  the 
bulk  of  her  property  from  him,  she  thought  it  better  that  her  mother  should  dis- 
tribute the  whole  according  to  the  exigencies  of  her  family.  It  may  be  that  she 
had  forgotten  her  former  reversionary  bequest,  and  yet  that  simple  act  of  forgetful- 
ness  cannot  be  considered  as  amounting  to  incapacity,  or  throwing  any  doubt  on  the 
evidence  of  her  general  competence. 

The  result  is,  that,  though  suspicions  have  been  excited  in  our  minds  by  the 
mode  in  which  the  testatrix  was  kept  apart  from  her  husband,  and  the  sudden 
change  of  her  intention  towards  him,  there  are  reasons  for  the  change,  sufficiently 
proved  ;  and  on  the  whole  we  feel  satisfied,  that  the  instrument  of  the  11th  of  March, 
1846.  does  express  the  free  will  of  the  testatrix;  and  of  her  competence  there  never 
was  any  doubt. 

We  shall,  therefore,  advise  Her  Majesty  to  re-[441]-verse  the  sentence  of  the 
Court  below-,  and  grant  probate  to  the  Appellant,  of  the  Will  of  the  11th  of  March  ; 
but.  under  the  circumstances,  we  shall  recommend  that  the  costs  here  and  below  be 
paid  out  of  the  estate. 
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[Mews'  Dig.  tit.  WILL.  L  Tb.--tamentaky  Capacity;  li.  I' 1111111-  I nfluenrr  and 
frduil.  Vin.  Establishment  of  Wills,  etc.;  d.  Proof  of  Will;  3.  Onufi  of 
proof.     See  note  to  Barry  v.  Butliii,  1838,  2  Moo.  P.C.  at  p.  ■192.] 


In  Ec  HARDY'S  PATENT  *  [Feb.  12,  1819]. 

Extension  of  term  of  Letters  Patent  granted  to  assignees  of  patentee. 

The  inventor  and  patentee  had  lost  largely  by  the  patent,  but  his  assignees  had 
lutely  made  very  considerable  profit.s,  and  from  their  position  in  the  trade, 
were  likely  to  command  a  very  large  sale  of  the  patent  article.  The  patent 
was  of  high  merit,  and  of  great  service  to  the  public  safety.  In  such  circum- 
stances, a  prolongation  of  the  term  was  granted  to  the  assignees  for  four 
years,  upon  conditions,  first,  that  the  assignees  secured  to  the  patentee  half 
the  profits  derived  from  the  sale  ;  and,  secondly,  that  the  patented  article 
should  be  sold  by  the  assignees  to  the  public,  at  a  certain  fixed  price. 

In  estimating  the  profits  made  under  a  patent,  the  profits  arising  from  the  sale 
of  the  patented  article  for  exportation  must  be  included. 

This  was  an  application  for  an  extension  of  the  term  of  Letters  Patent,  dated 
the  Ith  of  April,  1835,  granted  to  James  Hardy,  for  improvements  in  manufacturing 
iron  axletrees  for  railway  carriages.  The  petition  was  presented  by  Charles  Geach 
and  Thomas  Walker,  to  whom  Hardy  had  assigned  his  interest  in  the  patent  for 
the  sum  of  £500  per  annum.  It  appeared,  that  the  patentee  had  made  his  invention 
Jinown  to  the  different  railway  companies,  but  could  not  succeed  in  getting  it  into 
general  use,  though  his  axles  were  better  than  those  then  in  use,  and  he  sold  them 
at  a  less  rate  than  common  axles,  and  [442]  tliat  he  ultimateh-  assigned  the  patent 
to  the  Petitioners,  having  lost  upwards  of  £3000  by  it.  The  assignees  had  spent 
about  £36,000,  at  different  times,  in  establishing  works,  buying  plant,  etc.  The 
axles  had  now  become  extensively  used  for  railway  carriages  in  England  and 
abroad,  and  it  appeared  that  the  assignees  had  realized  about  £23,000  profit  on 
them,  during  the  last  four  years.  A  caveat  was  entered,  but  no  opposition  was 
offered  at  the  bar. 

Mr.  Hill,  Q.C.,  and  Mr.  W^ebster,  for  the  Petitioners — After  proving  the  formal 
notices,  were  stopped. 

Lord  Brougham. — Their  Lordsliips  feel  great  commiseration  for  Mr.  Hardy, 
who  has  really  obtained  nothing  for  his  meritorious  invention,  but  lias  lost  a  con- 
siderable sum  by  it,  and  think,  that  if  they  should  extend  the  term,  it  would  be  only 
upon  the  patentee  receiving  a  large  share  of  the  profits  derived  during  the  term ; 
otherwise,  we  should  be  putting  very  great  profits  in  the  pockets  of  the  assignees. — 
[Mr.  Hill:  Terms  will  be  agreed  upon  by  the  assignees,  with  Mr.  Hardy,  as  was  done 
in  Russell's  Patent  (2  Moore's  P.C.  Cases,  496).] — If  it  had  not  been  for  Mr.  Hardy's 
position,  and  for  the  clause  in  the  Act  of  Parliament,  which  gives  us  power  to  grant 
an  extension,  either  to  the  patentee  alone,  or  to  the  assignee  alone,  or  to  the 
patentee  and  assignee  jointly,  there  has  been  such  great  profits  by  the  assignees, 
that  no  extension  would  have  been  granted.  You  must  make  an  offer  to  lie  submitted 
to  us. 

A  cjuestion  arose,  whether,  in  estimating  the  amount  [443]  of  profits  already 
made,  the  Petitioners  had  rightly  deducted  from  the  estimate,  ]iresented  by  them, 
a  certain  sum  for  profits  on  axles,  sold  to  English  carriage-makers  for  exportation. 
They  had  altogether  omitted  the  profits  on  axles  directly  imported. 

Mr.  Hill. — The  profit  derived  from  the  sale  of  axles  made  in  this  country,  and 
intended  for  exportation,  ought  not  to  be  included,  as  that  profit  is  not  derived  in 
any  way  from  the  iirotection  of  the  jjatentee. — [Lord  Brougham:  It  protects  you  in 
the  foreign  market,  for  nobody  can  make  the  patented  article  here,  and  export  it, 
because  making   is  as  much   an   infringement   as  uttering.      The  patentee,  or  his 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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assignees,  liave  had  the  hoiiffit  of  tlie  foreign  market,  protected  by  the  patent,  and 
the  jirofits  on  axles  made  for  exportation  ouglit  to  be  included.] 

Mr.  riiipson  for  Mr.  Hardy,  and  Mr.  Welsby  for  the  Crown — Submitted  to  any 
order  that  miglit  be  made  by  the  Connnittee. 

Judgment  was  delivered  by 

Lord  Brougham. — Their  Lordships  having  fully  considered  the  merits  of  this 
case,  which  are  incontestably  very  great,  the  ingenuity  of  the  contrivance,  its  per- 
fect success,  its  great  importance  to  the  welfare  and  safety  "of  the  public,  on  the 
one  hand;  and  on  the  other  hand,  the  profits  which  have  actually  been  made,  which 
are  very  considerable,  and  very  much  more  considerable  than  in  any  former  case 
within  our  recollection,  in  which  [444]  a  patent  was  ever  extended, — taking  all  these 
circumstances  into  consideration,  but  deducting  always,  and  striking  out  of  the 
deductions,  the  £5440  alleged  very  properly  to  have  been  the  proportion  of  the 
profits  gained  from  any  patent  axles  sold  to  English  customers  for  the  i)urposc  of 
exportation  to  order,  or  otherwise,  and  adding  to  the  profits,  for  a  similar  reason, 
the  sum  of  £8200,  in  respect  of  the  profits  gained  by  making  under  the  patent  in 
this  country,  though  not  selling  under  the  protection  of  the  monopoly  in  this 
country,  but  selling  to  foreigners, — taking  all  these  facts  into  consideration,  their 
Lordships  are  of  opinion  that  they  ought  to  advise  the  Crown  to  grant  an  extension 
of  four  years,  upon  condition,  in  the  first  place,  on  behalf  of  the  public,  that  a 
proper  arrangement  should  be  made  to  prevent  the  raising  of  the  price  of  the  article 
to  the  public  after  the  grant,  the  limitation  of  the  price  being  in  proportion,  in  some 
way  or  other,  to  the  price  of  iron,  or  some  such  arrangement  as  that;  and  in  the 
next  place,  taking  into  consideration  the  high  merit  and  the  deplorable  loss  of  the 
ingenious  patentee,  a  public  benefactor  if  ever  there  was  one,  we  shall  make  it  a 
condition  precedent  to  this  recommendation,  postponing  for  that  purpose  the  final 
decision  of  the  case  for  some  days,  that  there  should  be  a  binding  deed  entered  into 
by  the  assignees,  who  are  now  applying  for  an  extension,  along  with  the  patentee, 
for  giving  him  a  moiety  of  the  profits  of  the  patent  during  these  four  years,  and 
we  shall  postpone  the  final  advising  of  the  Crown  until  we  have  a  draft  of  the  two 
instruments  laid  before  us.  With  respect  to  the  prices,  there  will  be  some  difficulty 
which  will  require  consideration  ;  the  case,  therefore,  will  stand  over.  We  do  not 
complain  [445]  of  the  conduct  of  the  assignees  at  all:  on  the  contrary,  they  have 
performed  their  part  well,  in  taking  all  the  risk  upon  themselves,  and  a  very  large 
amount  of  capital,  amounting  to  near  £14,000;  it  is  true  they  liave  made  large 
profits,  but  at  the  same  time  there  has  been  some  risks ;  our  object  is,  in  the  first 
place,  to  protect  the  public,  because  the  profits  hitherto  made  have  not  been  made 
at  the  expense  of  the  public,  for  the  axles  have  been  sold  at  less  than  the  price  of 
common  axles,  and  to  protect  the  ingenious  but  unfortunate  patentee,  and  we  think 
we  shall  accomplish,  both  these  objects,  provided  the  proper  instruments  be  prepared. 

An  arrangement  was  afterwards  entered  into  between  Mr.  Hardy  and  Messrs. 
Geach  and  Walker,  the  substance  of  which  is  contained  in  the  following  re|)ort, 
which  was  confirmed  by  Her  Majesty. 

"  Their  Lordships  have  considered  the  minutes  put  in  by  the  parties  in  this 
case,  and  agree  to  report,  that  Her  Majesty  be  advised,  that  new  Letters  Patent  be 
granted  to  the  said  Charles  Geach  and  Thomas  Walker,  for  a  term  not  exceeding 
four  years  from  the  date  of  the  expiration  of  the  original  Letters  Patent,  upon  con- 
dition, that  the  said  Charles  Geach  and  Thomas  Walker  pay  to  the  said  James  Hardy 
the  sum  of  £1000  before  sealing  of  the  said  Letters  Patent,  and  that  the  said  Charles 
Geach  and  Thomas  Walker,  secure  and  pay  to  the  said  James  Hardy  the  sum  of  £250 
on  the  5th  of  July,  the  5th  of  October,  the  6tli  of  January,  and  the  5th  of  April,  in 
each  year,  during  the  subsistence  of  the  said  new  Letters  Patent ;  and  also  upon 
further  condition,  that  the  said  Charles  Geach  and  Thomas  Walker  or  their  assigns 
shall  not  [446]  charge  for  axles  made  according  to  the  said  invention,  any  sum  or 
sums  of  money  greater  than  after  the  rate  of  the  sums  hereinafter  mentioned  over 
and  above  the  price  of  bar  iron,  per  ton,  as  fixed  by  the  Staft'ordshire  ironmasters 
at  their  cjuarterly  meeting  last  preceding  the  date  of  any  contract  of  sale;  that  is 
to  say,  for  axles  up  to  and  not  exceeding  3  cwt.  in  weight,  the  sum  of  £11  10s.  per 

755 


VI  MOOEE,  447  CRAIG  V.  FARNELL  [1849] 

ton,  and  for  axles  up  to  and  not  exceeding  4  cni;.  in  weiglit,  the  sum  of  £12  10s.  per 
ton,  and  for  axles  up  to  and  not  exceeding  5  cwt.  the  sum  of  £1.'5  10s.  per  ton,  and 
for  axles  up  to  and  not  exceeding  6  cwt.  in  weight,  the  sum  of  £14  10s.  per  ton." 

[Mews'  Dig.  tit.  PATENT ;  F.  Confikmation,  Etc.  ;  2.  Renewal  and  Extension  ;  b. 
Grant  of,  to  Assignees.  S.C.  13  Jur.  177.  As  to  (i.)  consideration  given  to  nature 
of  invention  as  bearing  on  merit,  cf.  Woodcraft's  Patent,  1846,  2  Web.  P.C.  32  ; 
Hoiu/hton's  Patent,  1871,  L.R.  3  P.C.  461,  7  Moo.  P.C.  (N.S.)  309;  Lee's  Patent, 
1856,  10  Moo.  P.C.  226;  Herbert's  Patent,  1867,  L.R.  1  P.C.  399,  4  Moo.  P.C. 
(N.S.)  300 ;  Joy's  Patent,  1893,  10  R.  P.C.  89 ;  (ii.)  account  of  foreign  profits, 
cf.  In  re  Newton's  Patent,  1884,  9  A.C.  592;  In  re  Pieper's  Patent,  1895,  12  R. 
P.C.  292;  (iii.)  conditions  annexed  to  grant  to  assignee,  distinguished  in  In  re 
Bodmer's  Patent,  1849,  6  MoO'.  P.C.  469 ;  and,  cf.  Markwick's  Patent 
1860.  13  Moo.  P.C.  nO;  Herbert's  Patent,  ubi.  sup.;  Pitman's  Patent,  1871,  L.R. 
4  P.C.  87.     See  also  s.  25  of  the  Patent's  Act,  1883  (46  and  47  Viet.  c.  57)]. 


ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

The  Rev.  JOHN  KERSHAW  CEXIG,— Appellant ;  GEORGE  ROOKE  FARNELL, 
—Respondent  *    Feb.    13,    1849]. 

After  the  institution  of  an  appeal  from  the  Arches  Court,  in  a  suit  against  a 
clergyman,  for  adultery,  fornication  or  incontinence,  this  Court  refused  to 
receive  additional  articles  charging  acts  of  adultery,  alleged  to  have  been 
committed  subsequently  to  the  close  of  the  case  in  the  Arches  Court,  or  to 
examine,  viva  voce,  the  witnesses  examined  in  the  Court  below,  upon  the 
allegation  that  they  had  been  tampered  with  previous  to  their  examination. 

In  this  case,  (an  appeal  having  been  brought  against  a  sentence  of  suspension, 
ab  officio  et  a  beneficio,  pronounced  by  the  Judge  of  the  Arches  Court,  against  [447] 
the  Appellant,  in  a  suit  promoted  by  Letters  of  Request  from  the  Lord  Bishop  of 
Winchester,  bj'  the  Respondent,  against  the  Appellant,  for  having  been  guilty  of  the 
crime  of  adultery,  fornication  or  incontinence,  articles  having  been  exhibited,  and 
proofs  produced  in  support  of  such  charges,)  an  application  was  made,  on  the  part 
of  the  Respondent,  first,  to  rescind  the  conclusion  of  the  cause,  for  the  purpose  of 
receiving  additional  articles;  and,  secondly,  that  their  Lordships  would  direct  the 
attendance  of  witnesses,  produced  in  the  Court  below  on  behalf  of  the  Appellant,  in 
order  that  they  might  be  examined  viva  voce. 

These  proposed  additional  articles,  alleged  the  commission  of  acts  of  adultery, 
subsequent  to  the  conclusion  of  the  cause  in  the  Court  below,  and  were  supported 
by  affidavits.  The  second  branch  of  the  application  was  also  supported  by  affidavits, 
alleging  that  the  promovent  had  discovered,  since  the  date  of  the  sentence  of  the 
Arches  Court,  that  the  witnesses  had  been  tampered  with  by  the  Appellant,  and 
instructed  by  him  previously  to  their  examination  as  to  the  depositions  made  by  them 
on  his  behalf. 

The  Attorney-General  (Sir  John  Jervis),  and  Dr.  Haggard — In  support  of  the 
motion,  relied  on  the  facts  disclosed  in  the  affidavits,  and  cited  Price  v.  Clark  (3 
Hagg.  26.3-5),  Middleton  v.  Middleton  (2  Hagg.  Sup.  134),  Hamerton  v.  Hamerton 
(2  Hagg.  618),  Hhutes  v.  Hodgson  (1  Add.  318),  1  Brown's  Civil  Law,  499.  1  Oughton's 
Ordo  Judicioruni  (Lib.  1,  tit.  cccxvii.  de  appellationibus),  and  Statute,  3  and  4  Will. 
IV.,  c.  41,  s.  7. 

[448]  Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  Addams,  for  the  Appellant,  opposed 
the  application. 

Lord  Brougham. — This  Court  ought  to  be  slow  to  re-examine  witnesses ;  besides, 
the  affidavits  in  support  of  the  motion  furnish  no  facts  on  which  the  Court  can 

*  Present:  The  Bishop  of  London  [Bishop  Blomfield],  Lord  Brougham,  Lord 
Langdale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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rely  ;  mere  suggestions  only  are  offered.  There  is  no  direct  swearing  as  to  tlie  actual 
occurrence  of  the  alleged  tampering,  and  we  are  asked  to  try  a  question  of  fact, 
as  to  the  conduct  of  a  jjarty  towards  witnesses,  which  fact  could  not  have  been  in 
the  knowledge  of  the  Court  below.  If  a  jjrincipal  witness  had,  in  the  interim  of  the 
decision  in  the  Court  below,  and  the  appeal  here,  been  convicted  of  perjury,  there 
might  be  ground  for  such  an  application  as  is  now  made  ;  but  in  the  present  instance, 
it  is  a  most  inconvenient  course  that  this  Court  is  asked  to  adopt,  and  one  greatly 
calculated  to  prejudice  the  case  before  us.  Has  there  ever  been  a  case,  between  the 
decision  of  the  Court  below  and  the  appeal,  in  which  this  Court,  or  any  Court  of 
appeal,  has  been  called  upon  to  question  evidence  that  must  materially  prejudice  the 
case  on  appeal?  No  case,  or  authority,  has  been  shown  us  in  support  of  this  applica- 
tion, that  we  have  power  to  do  what  is  asked  ;  and  even  if  we  had  such  power,  it  has 
not  been  shown,  that  the  circumstances  are  such  as  to  justify  the  exercise  of  it. 
We  have  no  hesitation  whatever  in  refusing  both  applications,  and  with  costs.  We 
say  not  a  word  upon  the  merits  of  the  case,  we  only  dispose  of  this  interlocutory 
application  (a). 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  g.  New 
Evidence;  tit.  ECCLESIASTICAL  LAW,  II.  Church  of  England,  10.  Discipline, 
a.  General!!/.  S.C.  i:5  Jur.  217,  G  N.  of  C.  682.  See  Berney  v.  Norwich  {Bishop 
of),  1867,  36  L.J.  Eccl.  10.] 


[449]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE  ISLAND  OF 

BERMUDA. 

The  HON.  ROBERT  KENNEDY,— ^/j/jf/to«<;  JOHN  HENRY  TROTT,  Esq.,— iffe- 
sjmndent  *  [Feb.  15  and  16,  1849]. 

The  Colony  of  the  Islands  of  Bermuda,  was  settled  by  a  Chartered  Company  of 
adventurers,  under  a  grant  from  King  James  the  First.  Under  the  Govern- 
ment of  this  Company,  three  officers  were  appointed,  for  the  local  administra- 
tion of  the  Islands,  namely,  a  Sheriff,  Secretary,  and  Provost-Mar'shal.  Each 
of  these  officers  were  paid,  partly  by  fees,  and  partly  by  grants  of  certain 
parcels  of  public  lands,  made  to  each  officer  respectively.  In  1688,  the  Com- 
pany was  dissolved,  and  their  charter  evicted,  and  the  government  of  the 
Islands  became  absolutely  vested  in  the  Crown.  From  that  period,  one  per- 
son only  had  been  appointed  to  perform  the  duties  of  the  tliree  offices,  and 
the  Crown  appropriated  these  emoluments,  and  made  certain  alterations 
from  time  to  time  in  their  amount :  this  state  of  things  continued  down  to  the 
year  1819,  when  the  office  of  Provost-Marshal  was  separately  appointed,  and 
some  division  of  the  lands  was  made.  In  1839,  the  Respondent  was  ap- 
pointed Provost-Marshal,  and  in  1846  he  filed  a  Bill  in  the  Court  of  Chancery, 
in  the  Island,  against  the  Secretary  of  the  Island,  for  an  account  of  the  rents 
and  profits  of  the  lands,  and  other  monies  received  by  him,  in  respect  thereof, 
as  appertaining  to  the  office  of  Sheriff,  which  office  was  included  in  that  of 
Provost-Marshal.  The  Court  at  Bermuda  sustained  the  Bill,  and  ordered  an 
account  to  be  taken. 

Held,  reversing  such  Decree,  that  supposing  a  right  to  exist  in  the  Respondent, 
the  Court  of  Chancery  had  no  jurisdiction  to  entertain  such  a  suit,  as  such 
right  or  title  to  the  office  of  Sheriff  was  not  of  an  equitable  nature,  and 

Sembic — The  only  ground  for  coming  into  Chancery  was  the  existence  of  several 
offices  in  one  individual  during  a  long  series  of  years,  and  a  consequent  con- 
fusion of  boundaries  of  the  lands  respectively  allotted  to  the  several  offices. 

(n)  The  case  was  subsequently  argued  upon  its  merits,  and  judgment  delivered 
by  Lord  Brougham,  reversing  the  Sentence  of  the  Court  below.  The  decision  turned 
entirely  on  the  examination  of  the  evidence  and  proofs  in  the  cause,  and  did  not 
involve  any  new  question  or  rule  of  Law. 

*  Present :  Lord  Brougham,  Lord  Langdale.  the  Right  Hon.  Dr.  Lushintrton,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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The  Appellant,  in  this  case,  was  tlie  Colonial  Secretary  of  the  Islands  of  Bermuda. 
The  Respondent  was  the  Provost-Marshal  General  of  those  Islands. 

The  appeal  arose  out  of  a  suit  instituted  in  the  Court  of  Chancery  of  Bermuda, 
by  the  Respondent,  against  the  Appellant,  for  an  account  of  sundry  rents  and  profits, 
and  other  monies,  alleged  to  have  been  [450]  received  by  the  Appellant,  in  respect 
of  certain  lands  claimed  by  the  Respondent^  as  appertaining  to  tjie  offices  of  Sheriff 
and  Provost-Marshal  in  the  Islands,  and  as  belonging  to  him,  in  right  of  his  office 
of  Provost-Marshal  General,  in  which  the  oftice  of  Sheriff  was  included. 

The  suit  was  brought  under  the  following  circumstances:  — 

By  Letters  Patent,  dated  the  12th  of  March,  1612,  granted  to  a  chartered  company 
of  adventurers,  by  King  James  the  First,  for  the  purpo.se  of  establishing  a  colony  or 
plantation  in  the  Islands  of  Bermuda,  it  was  ordained  and  estalilished,  that  there 
should  be  chosen  out  of  the  Company,  thereliy  created  and  incorporated  by  the  name 
of  the  Governor  and  Company  of  the  City  of  London  for  the  plantation  of  the  Somer 
Islands,  one  Governor  and  his  Deputy,  with  four-and-twenty  assistants,  for  managing 
the  general  business  and  affairs  of  the  Islands ;  and  that  they,  the  Governor  and  his 
Deputy  and  Company,  or  the  greater  number  of  them,  should  have  full  power,  from 
time  to  time,  and  at  all  times  thereafter,  to  nominate  and  appoint  such  officers  as 
they  should  think  fit,  for  the  government  and  managing  the  affairs  of  the  Company  ; 
and  that  a  just  and  equal  division  of  the  Islands  and  the  lands  thereof  should  be 
made  by  the  Governor  and  Company,  whereof  one  part,  not  exceeding  a  fourth  part 
of  the  Islands,  should  be  allotted  to  the  Governor  and  Company  in  common,  for  the 
maintenance  and  defraying  of  general  and  public  charges. 

Shortly  after  the  grant  of  these  Letters  Patent,  three  offices  were  established 
in  the  Colony;  namely,  that  of  Sheriff,  Secretary,  and  Marshal,  or  Provost-Marshal. 
These  offices  were  held  by  different  persons  [451]  down  to  the  time  of  the  dissolution 
of  the  Bermuda  Company. 

The  Bermuda  Company  was  dissolved,  and  their  Charter  evicted  in  the  year 
1688;  and,  shortly  afterwards,  on  the  loth  of  November,  1688,  King  William  and 
Queen  Mary,  by  Letters  Patent,  granted  unto  Henry  Fifield,  the  offices  of  Secretary 
and  Provost-Marshal  General,  with  full  power  to  execute  and  perform  all  such  acts 
and  things  which,  to  the  several  offices  of  Secretary,  Sheriff,  and  Provost-Marshal, 
in  the  time  of  the  late  Company,  respectively  belonged;  and  it  was  declared,  that 
Fifield  should  hold  and  enjoy  all  such  houses,  shares  of  land,  profits,  and  advantages 
which  the  Secretary,  Sheriff,  and  Provost-Marshal  of  the  late  Bermuda  Company 
had  enjo3'ed  or  received. 

From  tlie  date  of  these  Letters  Patent,  no  person  appeared  to  have  been  separately 
appointed  Sherift'  of  Bermuda,  but  that  office  had  been  included  in  the  appointment 
of  Provost-Marshal  General,  which  officer  performed  the  duties  of  Sherift'.  It  ap- 
peared that  the  offices  of  Secretary,  and  of  Provost-Marshal  General  (which  latter 
office  included  the  office  of  Sherift"),  had  been  held  by  one  person,  and  been  conferred 
by  one  instrument,  from  the  date  of  Fiefield's  appointment  down  to  the  year  1808. 
In  that  year,  the  Appellant  was  appointed,  by  two  separate  warrants,  to  the  offices 
of  Secretary  and  Provost-Marshal  General,  and  he  held  the  same  until  the  year 
1819,  when  he  resigned  the  office  of  Provost-Marshal  General,  and  Mr.  Foster  Cooper 
was  appointed  to  that  office,  on  the  11th  of  September  following,  by  the  then  acting 
Governor. 

In  the  vear  1839,  Mr.  Foster  Cooper  died,  and  the  Respondent  was,  on  the  16th 
of  January  in  that  year,  [452]  appointed  to  the  office  of  Provost-Marshal  General, 
by  the  then  Governor,  Sir  Stephen  Chapman,  in  the  following  terms: — "  By  virtue 
of  the  power  and  authority  to  me  given  and  granted,  by  the  Queen's  Most  Excellent 
Majesty,  and  reposing  especial  trust  and  confidence  in  your  loyalty,  integrity,  and 
ability,  I  have  constituted  and  appointed,  and  by  these  pi'esents  do  constitute  and 
appoint,  you,  the  said  John  Henry  Trott,  to  be  Provost-Marshal  General  of  these 
Islands,  in  the  room  of  Foster  Cooper,  Esquire,  deceased,  to  have,  hold,  exercise, 
and  enjoy  the  same  by  yourself,  or  your  sufficient  deputy,  or  deputies  (for  whom 
you  shall  be  answerable),  for  and  during  pleasure,  with  all  such  fees,  rights,  profits, 
and  emoluments  as  are  incident  thereto,  for  and  during  your  continuance  in  the 
said  office." 

From  the  early   settlement  of  the   Islands,   certain   lands   were   allotted   to  the 
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several  offices  of  Secretary,  Slieritf,  and  Provost-Marshal,  namely,  to  the  Slieritf,  as 
belonging  to  ins  office,  four  shares  of  land,  containing,  by  estimation,  100  acres; 
to  tlie  Secretary,  as  belonging  to  liis  office,  two  shares,  containing,  by  estimation, 
lifty  acres  ;  to  the  Marshal,  as  belonging  to  his  office,  two  shares,  containing,  by  estima- 
tion, fifty  acres  ;  and  this  allotment  of  land  apjieared,  from  an  ancient  map,  called  Nor- 
wood's map,  made  by  authority,  in  the  years  1662  and  1663.  It  was  admitted,  that 
tliis  map  had  always  been  treated,  in  the  Islands,  as  entitled  to  great  weight,  and  as 
conclusive  evidence  as  to  all  claims  to  lands  allotted  to  public  offices  in  the  colony.  By 
this  map,  it  also  appeared  that  the  various  allotments  were  numbered  from  east  to 
west,  and  in  the  book  of  reference  to  the  map,  it  was  mentioned,  that  the  numbers 
against  each  parcel  had  [453]  reference  to  those  parcels  as  they  were  described  in  the 
map  ;  and  it  further  appeared,  that  the  glebe  was  distinguished,  or  designated,  on  the 
ma)),  by  the  number  2;  that  the  lands  allotted  to  the  Sheriff  were 
distinguished,  or  designated,  on  the  map,  by  the  number  3;  that  the 
lands  allotted  to  the  Secretary  were  distinguished,  or  designated,  on 
tlie  map,  by  the  number  i ;  and  tliat  the  lands  allotted  tij  th.3 
Marshal,  or  Provost-Marshal,  were  distinguished,  or  designated,  on  the  map,  by  the 
number  7.  It  further  appeared,  by  the  map,  that  the  lands  designated  by  the  No. 
2,  adjoined,  and  were  situate,  immediately  upon  the  west  of  the  town  of  St.  George  ; 
that  the  lands  designated  by  the  No.  3,  were  situate  immediately  to  the  west  of  the 
lands  designated  by  the  No.  2 ;  that  the  lands  designated  by  the  No.  4,  were  situate 
to  the  west  and  south-west  of  the  lands  designated  by  the  No.  3  ;  and  that  the  lands 
designated  by  the  No.  7,  were  situate  further  to  the  west,  and  separated  from  the 
lands  designated  by  the  Nos.  3  and  4,  by  two  intervening  parcels  designated  by  the 
Nos.  5  and  6. 

From  the  time  at  which  the  lands  were  originally  allotted,  down  to  the  year 
1758,  they  appeared  to  have  remained  in  the  possession  of  the  holders,  or  holder, 
of  the  offices  to  which  they  were  so  allotted  ;  but,  in  the  year  1758,  the  then  Governor 
Popple,  received  instructions  from  the  Home  Government  for  the  sale  of  these  lands 
(with  the  exception  of  fifty  acres,  which  were  to  be  reserved),  in  the  following  terms : 
— "  Whereas,  certain  parcels  of  lands,  estimated  at  six  shares,  lying  and  being  in 
our  Island  of  St.  George,  are  allotted  to  the  use  of  our  Secretary,  Sheriff',  and  Pro- 
vost-Marshal for  the  time  being: — It  is  our  will  and  pleasure,  that  all  those  lands 
(except  fifty  acres)  be  [454]  disposed  of,  and  that  the  interest  to  accrue  from  the 
money  paid,  or  agreed  to  be  paid,  for  the  same,  shall  be  paid  to  our  Secretary,  Sheriff', 
and  Provost-Marshal  for  the  time  being." 

Similar  instructions  were  given  as  to  the  sale  of  certain  shares  allotted  to  the 
Governor  and  otlier  officers  of  the  Islands  ;  and,  in  the  same  instruction,  the  Provost- 
Marshal  of  the  Islands  was  directed  to  collect  and  receive  all  monies  that  should 
arise  from  the  disposal  of  these  lands,  and  to  keep  a  fair  book  of  account,  in  which 
he  should  enter  all  and  every  sum  and  sums  which  he  should  so  receive,  and  pay 
thereout  the  several  proportions  of  interest  which  should  accrue  and  become  due 
to  the  Governor,  Secretary,  Sheriff,  and  Provost-Marshal  for  the  time  being. 

These  instructions  were  acted  on  by  Governor  Popple,  and  in  the  year  1760,  he 
proceeded  to  sell  certain  parts  of  the  allotted  lands.  The  portion  of  the  lands  which 
was  not  sold  under  the  above  instructions,  adjoined  the  township  of  St.  George,  in 
the  Islands. 

No  further  alteration  in  the  allotted  lands  took  place  until  the  year  1811,  when 
Governor  Cockburn  received  additional  instructions  from  the  Home  Government, 
by  which  he  was  authorised  to  sell  thirty  acres  of  the  fifty  acres  so  reserved,  as 
aforesaid.  By  virtue  of  these  last  instructions,  and  of  further  instructions,  dated 
in  July,  1815,  various  other  sales  of  the  allotted  lands  were  made  in  the  year  1813, 
and  subsequently.  The  sales  which  w'ere  made  under  the  foregoing  instructions  to 
Governor  Popple,  and  Governor  Cockburn,  included  the  lands  allotted  to  the  Provo.st- 
Marshal,  and  interest  was,  from  time  to  time,  regularly  paid  on  the  proceeds  of  the 
sales  of  these  lands.  The  [455]  Appellant,  w-liilst  he  held  the  offices  of  Secretary 
and  Provost-Mar.shal  General,  received  this  interest,  amounting  to  £31  13s.  3d.  per 
annum,  and  he  continued  to  receive  the  same,  together  with  the  rents  of  the  other 
lands  unsold,  after  he  had  resigned  the  office  of  Provost-Marshal  General,  in  the 
year  1819. 
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III  the  year  1846,  the  Respondent,  having  been  appointed  to  the  office  of  Provost- 
Marshal  General,  filed  liis  Bill  in  the  Court  of  Chancery,  at  Bermuda,  stating  to  the 
effect  above  stated,  and  further  stating,  that  under  the  Royal  Instruction  given  to 
Governor  Popple  in  1758,  the  greater  part  of  the  lands  therein  referred  to  was  sold 
and  disposed  of,  and  that  the  sales  commenced  with  the  parcels  most  remote  from  the 
town  of  St.  George,  and  proceeded  from  west  to  east,  and  that  as  more  than  one 
Imndred  acres  of  tlie  lands  were  then  sold,  those  sales  must  have  comprised  the 
land  originally  allotted  to  the  Provost-Marshal  (and  called  No.  7),  and  that  of  the 
Secretary,  called  No.  4,  each  consisting  of  fifty  acres,  and  also  a  portion  of  the 
land  of  the  Sheriff,  called  No.  3,  as  the  land  reserved  from  the  sales, 
ill  conformity  witli  Royal  Instruction,  was  less  than  one  hundred  acres, 
the     quantity     originally     allotted     to     the     Sheriff'.  That     the     overplus     of 

the  lands,  or  part  remaining  unsold  as  aforesaid,  adjoined  the  glebe  land 
and  township  of  St.  George,  and  consisted  exclusively  of  the  land  of  the  Sheriff, 
which,  since  the  offices  of  Sheriff  and  Provost-Mar.shal  General  were  united,  belonged 
to  the  Provost-Marshal  for  the  time  being.  That  from  the  year  1760,  no  part  of 
the  reserved  lands  was  sold  until  the  Appellant  was  appointed  Secretary,  and 
as  until  then  the  offices  of  Secretary  and  Provost-Marshal  General  were  united 
under  one  commission,  [456]  and  held  by  the  same  individual,  no  question  as  to 
the  division  or  apportionment  of  the  rents  and  profits  of  any  of  the  lands  so 
allotted  could  have  arisen,  but  that  the  circumstances  of  both  these  offices  being 
held  for  so  long  a  period  by  the  same  person,  and  that  of  Secretary  being  his  more 
usual  designation,  appeared  to  have  occasioned  the  misapprehension  as  to  the 
offices,  and  led  to  frequent  misdescription  of  tlie  lands  attaclied  to  them  respectively. 
And  the  Bill  furtlier  stated,  that  the  Appellant  had  continued  to  receive  the  quit- 
rents  on  the  Crown-lands,  which  the  Provost-Marshal  General  was  entitled  to  do 
by  virtue  of  his  office,  and  that  the  Respondent  liaving,  by  virtue  of  his  office  of 
Provost-Marshal  General,  a  beneficial  interest  in  the  greater  part  of  the  lands  in 
question,  or  the  annual  income  arising  therefrom,  had  applied  to  the  Appellant  to 
settle  and  adjust  the  claims  of  the  Respondent,  to  the  emoluments  derived  from  the 
lands,  and  also  for  an  account  of  all  sums  of  money  which  had  ever  come  to  his 
hands,  or  under  his  direction  or  control,  for  or  in  respect  of  the  lands  so  allotted  to 
the  offices  of  Sheriff,  Secretary,  and  Provost-Marshal,  or  any  part  thereof,  and  how 
the  same  had  been  applied  and  disposed  of,  and  that  the  Appellant  had  refused  to 
comply  with  such  applications.  And  the  Bill  prayed,  that  the  Plaintiff  might  have 
a  full  account,  disclosure,  and  discovery  of  all  and  every  the  matters  and  things 
aforesaid,  and  that  he  might  have  such  further  and  other  relief  in  the  premises 
as  might  seem  meet,  and  the  nature  and  justice  of  the  case  miglit  require. 

The  Appellant  put  in  his  answer  to  tlie  Bill  on  the  11th  of  April,  1846,  in  which 
he  admitted  the  fact  of  the  Respondent's  appointment  to  the  office  of  Provost- 
Marshal  General,  and  of  his  having  performed  the  [457]  duties  thereof,  but 
disputed  the  validity  of  such  appointment  as  being  contrary  to  the  provisions  of 
certain  Statutes  referred  to  in  the  answer.  And  the  Appellant  further  admitted 
that,  after  the  appointment  of  Mr.  Foster  Cooper,  he  (the  Appellant)  continued  in 
the  receipt  and  management  of  the  quit-rent  revenue  and  custody  of  its  balances, 
awaiting  the  appointment  of  a  permanent  Provost-Marshal,  to  whom  he  could 
■with  propriety  hand  over  the  accounts  of  that  revenue  and  its  balance ;  or  until  he 
should  receive  further  instructions  thereon  from  the  Lords  Commissioners  of  the 
Treasury.  That  no  such  appointment  having  been  made,  and  no  such  instructions 
having  been  conveyed  to  the  Appellant  up  to  the  period  of  Mr.  Foster  Cooper's 
death,  and  the  appointment  of  the  Respondent  not  having  been  superseded  from 
England  up  to  the  period  of  1841,  the  Appellant's  special  proposition,  under  date 
of  the  31st  of  May,  1841,  addressed  to  tlie  then  Governor  Reid,  embodying  a  wish 
to  be  relieved  from  the  duties  of  the  receiver  of  quit-rents,  was  acceded  to  by  his 
E.xcellency  early  in  June,  1841,  and  the  balance  due  to  the  Crown,  then  in  the 
Appellant's  hands  and  custody,  was  turned  over  by  his  Excellency's  directions  to  the 
Respondent,  as  Provost-Marshal  General,  and  the  Appellant  was  by  his  Excellency's 
directions  from  thenceforth  relieved  from  the  duty  of  receiving  the  quit-rents  ; 
and  the  Appellant  further  admitted  that  there  was  great  difficulty  in  ascertaining 
the  boundaries  of  the  allotments  so  made  to  tlie  office  of  Sheriff,  Secretary,  and 
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Provost-Miirslml,  caiid  stated  his  reasons  for  placing  the  l)()Uiidary-liiies  differently 
from  those  stated  Ijy  the  Respondent  in  iiis  Bill.  And  the  Appellant  admitted  the 
separate  existence  of  the  three  offices  of  Secretary,  Sheriff  and  Provost-Marslial, 
[458]  witli  distinct  duties  and  eniohniients  appertaining  to  each,  as  stated  liy  tiie 
Bill,  liut  contended  that  the  lands  originally  allotted  to  the  Sheriff  did  not  adjoin 
the  glebe-land  and  township  of  St.  George,  hut  that  the  latter  was  adjoined  by  the 
lands  said  to  have  lieen  allotted  to  the  Secretary;  and  for  this  pur])o.se  he  referred 
to  a  book  of  record  of  the  Crown  Grants  of  land  in  tiie  Colony,  and  stated  therefrom 
the  particulars  of  fifteen  grants,  made  in  May,  1760,  in  pursuance  of  the  instruc- 
tion first  hereinbefore  referred  to.  The  Appellant  also  referred  to  the  Patent  of 
Fifield,  and  contended  that  the  office  of  Sheriff  was  abolished  tiiereby.  The  answer 
also  admitted  the  receipt  by  the  Appellant  of  various  suras  in  respect  of  the 
allotted  lands. 

The  answer  was  replied  to,  and  I)oth  the  Plaintiff  and  the  Defendant  entered 
into  evidence. 

The  cause  came  on  for  hearing  in  the  month  of  vSeptember,  1846,  when  it  was 
declared  by  the  Court,  that  the  Respondent  was  lawfully  appointed  to  tlie  office 
of  Provost-Marshal  General  of  the  Islands,  and  by  virtue  of  that  office  was  en- 
titled to  the  lands  originally  allotted  to  the  Sheriff  of  Bermuda,  and  designated  liy 
the  number  "  3  "  on  Norwood's  original  map,  or  to  the  emoluments  accruing  from 
those  lands  from  the  time  when  tlie  Respondent  was  appointed  Provost-Marshal 
General  ;  and  that  the  Respondent  was  also  entitled  to  the  lands  originally  allotted 
to  the  Marshal  of  Bermuda,  and  designated  by  the  number  "  7  "  on  the  same  map, 
or  to  the  emoluments  accruing  from  the  last-mentioned  lands  from  the  time  when 
he  was  appointed  Provost-Marshal  General.  And  the  Court  further  ordered,  that 
it  should  be  referred  to  the  Masters  to  ascertain  and  report  to  the  Court  what  had 
[459]  been  the  emoluments  from  the  lands  of  Marshal  and  Sheriff,  from  the  date  of 
the  Appellant's  resignation  of  the  office  of  Provost-Marshal  General  in  1819,  and 
tliat  the  Respondent  was  entitled  to  receive  the  annual  profits  thereof  from  the 
date  of  ills  commission,  the  16th  of  January,   1839. 

On  the  2nd  of  October,  1846,  the  Masters  made  their  report,  whereby  they 
reported  that  the  emoluments  from  the  lands  of  Marshal  and  Sheriff',  from  the  date 
of  the  Appellant's  resignation  in  1819,  to  the  30th  of  Septemlier,  1846,  were 
£2403  4s.  3d. ;  and  that  the  emoluments  from  the  lands  since  the  appointment  of 
the  Respondent  to  the  office  of  Provost-Marshal  General,  to  the  30th  day  of  Sep- 
tember, were  £547  7s.  5\d.,  of  wliich  sum  the  Respondent  had  received  into  his 
hands  £108  8s.  8d. ;  and  that  the  Appellant  then  had  in  his  hands,  arising  from  the 
sale  of  one  lot  of  the  land,  the  sum  of  £132,  and,  as  discount,  not  accounted  for  in 
bills  received  by  him  in  payment  of  another  portion  of  the  land,  and  remitted  to 
England  for  investment,  the  sum  of  £167  7s.  5d.,  and  a  further  sum  of  £1033, 
purchase  of  lands  sold  under  instructions  from  Lord  Stanley,  while  Secretary  for 
the  Colonies  (subject  to  a  deduction  for  the  incidental  charges  of  sale). 

This  report  was  confirmed  on  the  6tli  of  October,  1846,  and  on  the  9th  of  tiiat 
month,  the  Court  ordered  and  decreed,  that  the  Appellant  should  pay  over  to  the 
Respondent,  £438  18s.  9^-d.,  the  balance  appearing  to  be  due  to  him  by  the  Masters' 
report;  that  the  Respondent  should  retain  to  his  own  use  yearly,  while  in  office, 
the  annual  sum  of  £15  Os.  4|d.,  old  currency,  ec[ual  to  the  sum  of  £9  Os.  2id.  sterling, 
being  the  amount  which  it  [460]  appeared  by  the  report  had  been  paid  since  the 
year  1783,  as  interest  for  the  Marshal's  land,  sold  in  1760,  in  tlie  time  of  Governor 
Popple  ;  and  also  that  the  Respondent  was  entitled  to  receive  (while  in  office)  the  sum 
of  £50  a-year,  to  be  calculated  from  the  30th  of  September,  1846,  being  the  annual 
sum  which  had  been  paid  and  allowed  to  the  Appellant  by  Her  Majesty,  in  lieu  of 
interest  on  £1350,  3  per  cent,  stock;  and  also  the  sum  of  £167  7s.  5d.,  being  the 
amount  appearing  by  the  Masters'  report,  of  discount  on  the  sum  of  £2020, 
currency  of  Bermuda,  taken  to  England  in  bills  of  exchange  ;  and  also  the  sum  of 
£132,  also  appearing  by  the  report  as  the  amount  of  sales  of  a  lot  of  land  sold  in 
August,  1819,  and  received  by  the  Appellant,  on  the  8th  of  September,  1823  ;  the 
two  sums  of  £167  7s.  5d.  and  £132,  to  be  invested  in  such  manner  as  may  be 
directed  by  Her  Majesty  or  the  Court,  as  a  fund  pertaining  to  the  office  of  Provost- 
Marshal  General :    and  further,  that  the  net   amount  of  the  sales  which  may  have 
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been  made  of  any  other  portion  of  the  hmd  originally  allotted  to  the  Sheriff,  viz., 
the  land  designated  by  the  number  "  3  "  in  Norwood's  map,  and  not  specially 
mentioned  in  this  decree,  was  also  to  be  deemed  to  constitute  a  part  of  the  fund 
pertaining  to  the  office  of  Provost-Marshal  General:  and,  further,  that  the  Appel- 
lant should  pay  to  the  Respondent  his  costs  in  the  cause. 

The  Appellant  appealed  from  the  decree  of  the  29th  of  September,  1846,  and 
the  order  made  on  further  directions,  on  the  9tli  of  October,  1846,  to  Her  Majesty 
in  Council,  and  submitted  that  the  same  were  erroneous,  and  ought  to  be  reversed, 
for  the  following  reasons:  — 

I.  Because  the  Court  of  Chancery  of  Bermuda  had  [461]  no-  jurisdiction  over 
the  offices  and  official  emoluments  of  the  Secretary  and  Provost-Marshal  General  of 
Bermuda,  or  either  of  them,  or  over  the  public  lands  in  Bermuda  heretofore  ap- 
propriated lay  the  authority  of  the  Crown  towards  the  remuneration  of  those  officers, 
or  either  of  them,  or  the  proceeds  of  such  of  the  lands  as  had  Ijeen  sold  from  time 
to  time,  or  the  profits  arising  from  the  lands  or  their  proceeds,  or  the  payments 
made  from  time  to  time  out  of  the  public  revenues  to  the  Secretary  and  Provost- 
General  of  Bermuda,  or  either  of  them. 

II.  Because,  if  the  Respondent  had  any  right  or  title  to  the  official  emoluments 
claimed  by  him,  such  right  or  title  was,  at  all  events,  not  of  an  equitable  nature; 
and,  if  legal,  ought  to  have  been  asserted  by  action  in  a  Court  of  Law. 

III.  Because  the  matters  to  which  the  decrees  related,  w'ere  matters  in  which  the 
Crown  was  directly  interested ;  but  the  decrees  had  been  made  in  a  suit  in  which 
the  Crown  was  not  represented  upon  the  record. 

IV.  Because,  even  if  the  relief  given  by  the  decrees,  or  any  part  of  it,  was  such 
as  might  have  been  granted  by  the  Court  below,  upon  pleadings  properly  framed 
for  that  purpose,  the  Respondent's  bill  did  not  state  a  case,  or  contain  a  prayer, 
upon  which  such  relief  could  properly  be  given. 

V.  Because  no  part  of  the  official  emoluments  which  by  these  decrees  were 
adjudged  to  belong  to  the  office  of  Provost-Marshal  General  of  Bermuda,  had  ever 
been  so  appropriated  by  any  competent  authority,  since  the  dissolution  of  the 
Bermuda  Company,  as  to  entitle  the  person  holding  the  office  of  Provost-Marshal 
General  for  the  time  being,  to  claim  or  receive  the  same  without  [462]  an  express 
grant  to  himself  from  the  Crown  :  and  no  grant  of  any  part  of  those  emoluments 
had  ever  been  made  by  the  Crown  to  the  Respondent. 

VI.  Because  the  whole  of  the  official  emoluments,  in  question,  had  been,  during 
the  period,  covered  by  these  decrees,  and  then  were  subject  to  be  appropriated  and  to 
have  their  appropriation  altered  from  time  to  time,  according  to  the  absolute 
discretion  and  pleasure  of  the  Crown,  or  (as  to  such  sums  as  had  been  voted  by 
Parliament)  according  to  the  pleasure  of  the  Imperial  Parliament  of  the  United 
Kingdom ;  and  the  only  appropriation  of  those  emoluments,  or  any  part  of  them, 
to  the  remuneration  of  any  particular  per.son  or  officer  which  since  the  year  1811, 
had  been  made  or  recognised  and  allowed  by  the  Crown,  or  by  the  Imperial  Parlia- 
ment, had  been  an  appropriation  to  the  use  and  profit,  either  of  the  Appellant 
personally,  or  of  the  Secretary  of  Bermuda,  for  the  time  being. 

VII.  Because  the  whole  of  the  emoluments  of  which  the  decrees  direct  either 
an  account  or  payment  against  the  Appellant,  were  received  by  him  for  his  own  use 
under  the  orders  and  directions,  or  with  the  knowledge  and  assent,  of  the  Crown. 

VIII.  Because  if  any  account  could  properly  have  been  directed  against  the 
Appellant  in  this  cause,  such  account  ought,  at  all  events,  to  have  been  limited  to  the 
]ieriod  subsequent  to  the  filing  of  the  Respondent's  bill. 

IX.  Because  there  was  no  evidence  in  the  cause  sufficient  to  establish  either  of 
tlie  propositions: — First,  That  after  the  dissolution  of  the  Bermuda  Company, 
the  former  duties,  rights,  and  emoluments  of  the  Company's  Sheriff  of  Bermuda 
were  annexed  [463]  specifically  to  the  office  of  Provost-Marshal  General,  as  dis- 
tinguished from  that  of  Secretary;  or.  Secondly,  That  the  official  lands  which  in  the 
year  1808,  remained  unsold,  and  the  emoluments  arising  from  which  had  since 
been  received  by  the  Api)ellant,  were  identical  with  the  lands  which  in  the  time 
of  the  Bermuda  Company  were  allotted  to  the  Sheriff  of  Bermuda  ;  on  which  two 
propositions  both  the  decrees  appealed  from  are  altogether  founded. 

X.  Because  tlie  Mpjiointment  of  tiie  Respondent  to  tlie  office  of  Provost-Marshal 
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General  by  the  Governor  of  Benmula  in  1839,  was  invalid,  as  not  being  made  con- 
formably with  the  provisions  of  the  Acts  of  the  22nd  George  III.,  cap.  75,  and  the 
54th  George  III.,  cap.  61 :  or  if  not  invalid,  such  appointment  was,  at  all  events, 
insufficient  to  vest  in  the  Respondent  any  title  to  the  official  emoluments  adjudged 
to  him  by  these  two  decrees. 

XI.  Because  the  decree,  made  on  the  29th  of  September  1846,  directed  an 
account  against  the  Appellant,  not  only  of  the  emoluments  received  by  him  and 
claimed  by  the  Respondent  during  tlie  period  subsequent  to  the  16th  day  of 
January,  1839  (the  date  of  the  Respondent's  commission  as  Provost-Marshal  General), 
but  also  of  all  the  earlier  emoluments  previously  received  by  him  from  the  same 
sources  from  the  date  of  the  Appellant's  resignation  of  the  oflSce  of  Provost-Marshal 
General  in  1819,  in  which  last-mentioned  account  the  Respondent  had  not  and 
could  not  have  any  interest. 

The  Respondent,  on  the  other  hand,  contended  that  the  judgment  was  right, 
and  in  support  of  whicli  relied  upon  the  following  reasons:  — 

I.  Because  the  Respondent,  iiaving  been  duly  [464]  appointed  to,  and  vested  in, 
the  office  of  Provost-Marshal  General,  and  having  performed  the  duties  of  that 
office,  and  having  been  recognised  and  treated  by  the  Appellant  as  entitled  to  the 
same,  was  and  is  entitled  tO'  all  the  emoluments  derived  from  or  payable  in 
respect  of  the  lands  allotted  to  the  offices  of  Provost-Marshal  and  Sheriff,  both  of 
which  offices  were  included  in  the  office  of  Provost-Marshal  General. 

II.  Because  it  clearly  appeared  that  the  emoluments  and  profits  by  the  decrees 
directed  to  be  paid  to  the  Respondent,  were  emoluments  and  profits  derived  from 
the  lands  allotted  to  the  offices  of  Provost-Marshal  and  Sheriff. 

Mr.  Parker,  Q.C.,  and  Mr.  R.  Palmer,  Q.C.,  for  the  Appellant;  and  Mr.  Turner, 
Q.C.,  and  Mr.  Steward,  for  the  Respondent. 

The  following  authorities  were  cited,  and  referred  to  in  the  course  of  the  argu- 
ments: Penn  v.  Lord  Baltimore  (1  Ves.  Sen.  444),  Dormer  v.  Fortesque  (3  Atk. 
130),  Alexander  v.  The- Duke  of  Wellington  (2  Russ.  and  My.  35),  Bardatj  v. 
Rnssell  (3  Yes.  424),  Nichol  v.  Goodall  (10  Ves.  155),  and  Statutes,  22  Geo.  III., 
c.  75,  and  54  Geo.  III.,  c.  61. 

The  Right  Hon.  T.  Pemberton  Leigh. — It  appears  to  their  Lordships,  that  the 
case  has  been  very  much  mistaken  in  the  Court  below. 

It  is  admitted  on  all  hands,  that  the  only  question  tliat  can  now  be  considered 
as  substantially  be-[465]-fore  us,  is  this  ;  whether  tliis  decree  can  be  maintained,  to 
the  extent  to  which  it  gives  an  account  of  the  quit-rents,  and  unsold  lands. 

Now,  the  fir.st  objection,  and  a  very  strong  objection,  to  this  decree,  pressed  at 
the  bar,  is,  that  supposing  the  title  to  exist,  there  is  no  ground  for  coming  to  a 
Court  of  Equity  to  assert  it. 

We  think  that  might  probably  be  a  good  ground  upon  which  this  matter  might 
be  overturned,  but  we  don't  think  it  desirable  to  rest  our  decision  upon  that  ground, 
when  we  see  that  the  merits  are  substantially  against  the  party  who  commenced  this 
suit.  The  case  appears  to  be  this:  that  shortly  after  1612,  when  this  Colony  was 
founded,  by  a  chartered  Company,  they  appointed  three  distinct  officers,  the  Sheriff, 
the  Provost-Marshal,  and  the  Secretary;  and  it  appears,  by  an  old  map  of  1663,  that 
there  were  lands  appropriated  to  the  Secretary,  lands  appropriated  to  the  Sheriff, 
and  lands  appropriated  to  the  Provost-Marshal. 

In  the  year  1688,  it  is  asserted  that  the  Company  was  broken  up,  and  the  Charter 
was  avoided  ;  and  from  that  time,  the  Colony  remained  in  the  hands  of  the  Crown. 
From  that  time  down  to  1819,  the  same  person  was  appointed  to  discharge  the  duties 
of  Secretary,  Provost-Marshal,  and  Sheriff,  and  he  appears  to  have  received  the 
income  of  the  several  lands,  the  sources  of  revenue  attached  to  those  offices. 

In  1819,  the  offices  were  so  far  separated,  that  a  Provost-Marshal  was  appointed, 
independently,  on  the  resignation  of  that  office  by  Mr.  Kennedy. 

At  that  time,  some  division  (but  what,  does  not  distinctly  appear)  was  made  in 
the  emoluments  belonging  to  these  several  offices,  between  the  Secretary  [466]  on 
the  one  hand,  and  the  Provost-Marshal  on  the  other,  and  amongst  the  sources  of 
emolument  which,  upon  that  division,  were  assigned  to  the  Secretary,  was  the  sum 
of  £31  13s.  3d.,  tlie  interest  arising  from  the  sale  of  a  portion  of  the  lands  originally 
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assigned  to  the  office  of  Provost-Marshal,  and  also  the  rents  of  other  lands  unsold, 
which  are  now  in  question.  He  continued  to  receive  these  same  emoluments  for 
twenty-three  years,  or  at  least,  until  the  period  when  the  present  Provost-Marshal  was 
appointed. 

In  that  interval,  it  appears,  the  Crown  had  distinctly  recognized,  without  any 
interruption,  his  enjoyment  of  these  several  sums  of  £31  13s.  3d.,  and  the  rents  of 
the  unsold  lands,  as  part  of  his  income.  The  Provost-Marshal  acquiesced  in  that 
result,  and  the  Crown  acquiesced  in  it  also  ;  and  it  appears,  with  respect  to  a  part 
of  the  lands  standing  in  the  same  situation,  after  the  offices  of  Provost^Marshal  and 
Secretary  were  sejsarated,  that  a  sum  was  voted  annually,  by  Parliament  (as  an  item 
in  the  estimates  for  Bermuda),  to  the  Secretary,  in  his  character  of  Secretary,  as 
a  compensation  for  the  lands  so  sold. 

In  this  state  of  things,  in  1833,  it  was  j^i'oposed  to  reduce  the  salary  of  the 
Secretary,  which  then  amounted  to  £1400  a-year,  to  £800,  but  that  was  not  to  take 
place  to  the  full  extent,  or  more  than  to  one  moiety,  during  the  continuance  in 
office  of  the  then  Secretary.  In  order  to  make  up  that  sum  of  £1100,  Parliament 
voted  a  sum  of  £500  a-year,  to  make  up  the  Secretary's  income.  It  appears  to  us, 
that  amongst  the  sources  of  income  calculated  upon  that  occasion,  as  belonging  to 
the  Secretary,  was  the  £31  13s.  3d.,  and  the  rents  of  the  lands. 

This  being  so,  in  1839,  Mr.  Trott  is  appointed ;  [467]  and  now,  he  says  that 
appropriation  which  has  thus  been  made,  and  existed  for  twenty-three  years,  is  a 
wrong  appropriation,  and  that  the  rents  of  those  lands  belong  to  him.  In  what 
mode  is  his  title  made  out?  It  is  made  out  by  nothing  more,  so  far  as  we  can  see, 
than  this,  that  in  that  old  maj)  of  1663,  these  lands,  from  which  the  disputed 
sources  of  revenue  arose,  are  described  as  the  Provost-Marshal's  or  Sheriff's  lands, 
and  it  is  urged  that  the  Sheriff  must  be  considered  as  Provost-Marshal,  because  the 
offices  are  identical.  Supposing  that  to  be  so,  it  does  not  follow  that  the  Crown  ever 
appropriated  ;  indeed,  it  is  admitted  it  never  had  appropriated,  the  lands  of  the 
Secretary's  office,  and  the  lands  of  the  Sheriff's  and  Provost-Marshal's  office,  to  the 
Provost>Marshars  office. 

It  appears  to  us,  therefore,  that  whatever  may  be  right  for  the  Crown  hereafter 
to  do,  the  Plaintiff  has  entirely  failed  to  make  out  any  title,  as  an  apportionment 
of  the  appropriated  revenue  belonging  to  his  office,  and,  therefore,  supposing  the 
jurisdiction  of  the  Court  of  Chancery  to  exi.st,  he  would  have  entirely  failed  in 
making  out  a  title,  upon  which  he  would  be  entitled  to  a  decree.  The  only  ground 
upon  which  a  title  existed  to  come  into  Chancery,  is  that  of  the  existence  of  these 
several  offices  in  one  individual,  during  a  long  series  of  years,  and  a  consequent  con- 
fusion of  boundaries  between  the  several  lands  originally  allotted  for  the  offices  re- 
spectively ;  but  as  we  think  there  is  really  no  issue  upon  which,  if  jurisdiction 
existed,  any  right  is  to  be  maintained,  it  is  not  necessary  to  go  into  a  consideration 
of  that  question. 

We  think,  therefore,  that  the  decrees  of  the  Court  below  must  be  reversed,  and 
the  Bill  dismissed  with  costs. 

[Mews'  Dig.  tit.  COLONY  ;  II.  Particular  Colonies  ;  2.  Bermuda.'] 


In  re  Bodmer's  Patent  *  [March  16.  1849]. 

Where  the  executor  of  the  surviving  assignee  of  a  patentee,  petitioned  for  an 
extension  of  the  terra  of  the  Letters  Patent,  and  it  was  established,  that  a 

*Present :  Lord  Brougham,  Lord  Langdale,  and  the  Right  Hon.  Dr.  Lushing- 
ton  (a). 

(a)  This  case  was  heard  before  three  Privy  Councillors,  under  the  Statute,  6th 
and  7th  Vict.,  c.  38,  s.  1.  A  warrant  under  Her  Majesty's  sign  manual,  directed  to 
three  members  of  the  Judicial  Conunittee,  to  hear  and  report  on  the  Petition,  was 
read  at  the  Council  Board,  before  the  Petition  was  opened. 

764 


Patterson's  patent  (av  he)  [l  849]  vi  moore,  469 

valuable  consideration  had  been  fiiven  for  tlie  assignment,  and  that  the 
assif^nee  had  sustained  considei-alile  loss,  the  Judicial  Committee,  in  trranting 
an  extension  of  the  term,  refused  to  impose  terms  upon  the  petitioners,  in 
favour  of  the  patentee. 

Tills  was  an  application  for  a  prolongation  of  Letters  Patent,  for  improvements 
in  carding  cotton.  The  petition  was  jjresented  by  the  executor  of  the  surviving 
assignee  of  the  patentee.  There  had  lieen  a  loss,  by  the  petitioners,  of  nearly  .£6000. 
Tlie  patentee  had  been  largely  indebted  to  the  assignees,  and  had,  in  a  great  measure, 
liquidated  his  debt,  Ijy  the  proceeds  arising  out  of  the  assignment  of  the  Letters 
Patent. 

Mr.  M.  D.  Hill,  Q.C.,  for  the  Petitioner. 

The  Attorney-General  (Sir  John  Jervis),  for  the  Crown,  suggested,  as  the  Petition 
was  by  the  e.xecutor  of  the  assignee  of  a  patentee,  whether  the  Letters  Patent  ought 
to  be  extended  without  imposing  terms  for  the  lienefit  of  the  original  inventor.  He 
referred  to  Russell's  Patent  (2  Moore's  P.C.  Cases,  496),  and  in  re,  Hardy's  Patent 
{ante.  [6  Moo.  P.C.].  p.  441). 

[469]  Lord  Brougham. — This  case  is  quite  different  from  Russell's  and  Hardy's 
cases;  terms  are  only  imposed  on  the  assignee,  where  the  inventors  and  patentees 
have  made  nothing  by  their  invention. 

Evidence  was  given  of  the  novelty  and  usefulness  of  the  invention,  and  of  the 
loss  incurred  by  the  assignees,  when  their  Lordships  granted  an  extension  of  the 
term,  for  five  years. 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  etc.;  2.  Renewal  and  Extension;    b. 
Grant  of  to  assignee.     See  note  to  In  re  Hardy's  Patent,  1849,  6  Moo.  P.C.  446.] 


In  re  Pattbr.son'.s  Patent*  [June  21,  1849]. 

A  patentee  entered  into  an  agreement  with  certain  parties,  to  work  the  patent, 
but  owing  to  disputes  between  them,  the  invention  was  not  prosecuted  until  a 
short  time  before  the  expiration  of  the  term  of  the  Letters  Patent ;  in  such 
circumstances,  an  extension  was  refused. 

This  was  a  Petition,  for  the  extension  of  the  term  of  Letters  Patent  granted  to 
the  petitioner,  in  the  year  1835,  for  improvements  in  tanning  hides  and  skins,  by 
the  use  of  blackberry  brambles,  as  a  tanning  matter.  It  appeared  from  the  evi- 
dence, that,  in  1836,  the  petitioner  executed  an  agreement  with  certain  other 
persons,  for  working  the  invention,  and  a  deed  was  prepared,  by  the  other  parties, 
for  his  execution  ;  he  was,  however,  advised,  that  the  deed  was  at  variance  with  the 
agreement,  and  he  refused  to  execute  it.  Tanning  works  had  been  commenced, 
but,  in  consequence  of  these  disputes,  they  were  stopped,  and  the  Letters  Patent 
were  deposited,  for  all  parties,  with  the  [470]  Counsel  who  advised  the  petitioner ; 
and,  as  the  other  parties  would  not  consent  to  their  being  given  up,  they  remained 
in  his  hands  till  April,  1848,  when,  some  of  the  parties  being  dead,  the  Letters 
Patent  were  given  up  to  the  petitioner,  who  had  since  commenced  works  for  the 
prosecution  of  his  invention,  in  conjunction  with  another  person. 

Mr.  Webster,  and  Mr.  Phipson,  for  the  Petitioner. 

The  Attorney-General  (Sir  John  Jervis),  for  the  Crown,  objected  to  the  applica- 
tion for  an  extension  of  the  term,  as  no  use  of  the  patent  had  hitherto  been  made 
by  the  Patentee,  and  that  he  had  not  brought  the  invention  before  the  public. 

Mr.  Webster. — The  petitioner  had  no  means  himself,  and  as  he  could  not  get  the 
Letters  Patent  out  of  the  hands  of  the  party  in  whose  custody  they  were,  no  one 
would  join  him  in  prosecuting  his  invention,  and  he  was,  therefore,  unable  to  bring 
the  invention  into  notice. 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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Lord  Lang-dale. — We  have  considered  all  the  circumstances  of  this  case,  and 
the  evidence  which  has  been  adduced.  The  petitioner  has  been  unfortunate  ;  but, 
even  admitting  that  it  was  impossible  for  him  to  come  to  terms  with  the  persons 
who  he  at  first  joined,  still  it  was  his  own  act  that  he  joined  them.  After  giving 
the  case  our  best  consideration,  we  are  of  opinion,  that  we  ought  not  to  advi.se  Her 
Majesty  to  prolong  the  term. 

[Mews'  Dio-  tit  PATENT;  F.  Confirmation,  etc.;  2.  Eeneival  and  Extension;  a. 
Generalli/.  S.C.  13  Jur.  593.  Cf.  /«  re  Roper's  Patent,  1887,  i  Il.P.C.  201  ; 
and  see  s.  25  (i)  of  the  Patents  Act  1853  (46  and  47  Vict.,  c.  57).] 


[471]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

The  QUEEN,  in  Her  office  of  Admiralty,  and  WILLIAM  TOWNSEND,  Esquire, 
Her  Majesty's  Procurator-General  in  Her  office  of  Admiralty, — Ajfpellants; 
Sir   EDWARD   BELCHER,   K.C.B.,   and   Others,— Respo'iidents  *  [June   25, 

1849]. 

The  IJleanon  Pirates. 

Bounties  awarded  under  the  Statute,  6  Geo.  IV.,  c.  49,  to  the  Commander,  officers, 
and  crQw  of  Her  Majesty's  ship,  Samarang,  upon  the  capture  and  destruction 
of  piratical  prahn.s,  in  the  Straits  of  Gillolo,  in  respect  of  the  piratical  crew 
on  board  the  prahns. 

Leave  to  appeal  against  an  Interlocutory  Decree  of  the  Admiralty  Court,  award- 
ing such  bounties,  granted  to  the  Admiralty  Proctor,  on  behalf  of  the  Crown, 
notwithstanding  an  appeal  had  not  been  interposed  within  due  time,  the 
circumstances  of  the  case  entitling  the  Appellants  to  such  indulgence  [6  Moo. 
P.C.  482.]. 

This  was  an  appeal  from  an  Interlocutory  Decree  of  the  High  Court  of  Admiralty, 
in  a  cause  promoted  under  the  Act,  6th  Geo.  IV.,  c.  49  (a),  on  the  part  of  [472]  Sir 
Edward  Belcher,  E.C.B.,  the  Commander,  and  the  rest  of  the  officers  and  crew  of 
Her  Maje.sty"s  ship,  Surnarang,  respecting  the  capture  or  de.struction,  on  the  3rd  and 
4th  of  June,  1844,  in  the  Straits  of  Gillolo,  of  certain  prahns  or  vessels  manned  by 
pirates  or  persons  engaged  in  acts  of  piracy. 

The  petition  set  forth  that,  on  the  3rd  of  June,  1844,  Her  Majesty's  ship, 
Samarang,  being  then  engaged  in  surveying  duties,  and  near  the  Island  of  Gillolo, 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Sir  Herbert  Jenner 
Fust,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

(a)  The  Statute,  6  Geo.  IV.,  c.  49,  under  which  these  proceedings  were  founded, 
is  entitled  "  An  Act  for  encouraging  the  capture  and  destruction  of  Piratical  Ships 
or  Vessels."  Section  1,  provides  "  that  there  shaU  be  paid  to  the  officers,  seamen, 
and  others  who  shall  have  been  actually  on  board  any  of  his  Majesty's  ships  or 
vessels  of  war,  or  vessels  at  the  actual  taking,  sinking,  burning,  or  otherwise  de- 
stroying, of  any  ship,  vessel  or  boat,  manned  by  pirates,  or  persons  engaged  in  acts 
of  piracy,  the  sum  of  £20  for  each  and  every  such  piratical  person,  either  taken  and 
secured,  or  killed  during  the  attack  on  such  piratical  vessel;  and  the  sum  of  £5  for 
each  and  every  other  man  of  the  crew  not  taken  or  killed,  who  shall  have  been  alive 
on  board  such  pirate  vessel,  at  the  beginning  of  the  attack  thereof,  the  number  of 
such  piratical  men  respectively,  to  be  proved,  by  the  ship's  papers,  taken  on  board 
such  piratical  ship,  vessel,  or  boat,  verified  by  the  oaths  of  two  or  more  of  the 
persons  who  shall  have  found  and  taken  possession  of  such  papers,  or  by  such  other 
evidence  as,  under  the  circumstances  of  the  case,  shall,  by  the  Judge  of  the  High 
Court  of  Admiralty,  or  by  the  Judge  of  any  other  Court,  authorised  to  take  cog- 
nizance of  such  matter,  be  deemed  sufficient  proof  thereof." 

766 


UEG.  V.   BELCHER  [1849]  VI  MOORE,  473 

Sir  Edward  Belcher,  her  captain,  with  two  officers  and   four  men,  quitted  lier  in 
the  gig,  accompanied  by  the  second  barge,  armed  with  a  brass  six-pounder  gun  and 
small  arms,  and  manned  with  twenty  officers  and  men,  for  the  purpose  of  taking 
astronomical  ol)servations  and  fixing  points  of  land;   and  the  party  in  the  gig  hav- 
ing landed  on  the  extreme  edge  of  a  reef  extending  from  a  small  islet,  were  engaged 
in  such  duty,  the  barge  in  the  meantime  lying  off  ;  when  about  luilf-past  twelve  o'clock 
p.m.,  they  were  disturbed  by  an  extraordinary  yell   proceeding  from  about  forty 
men  of  colour,  who  were  advancing  from  the  [473]  i^^ht  along  both  sides  of  the  reef 
■with  the  evident  intention  of  surrounding  Sir  Edward  Belcher  and  his  party,  on 
nearing  whom  they  commenced  hurling  spears  and  arrows,  though  without  effect. 
That  the  men  were  all  naked,  except  their  chiefs  (who  wore  .scarlet),  and  were  soon 
repulsed  and  put  to  flight  by  musketry.     That  in  the  meantime  a  prahn,  with  about 
fifteen  men  of  colour,  jjulled  round  a  point  from  the  islet,  and  advanced  on  the  barge 
with  an  apparent  ho.stile  intention,  but  perceiving  the  brass  gun  in  her  bows  sheered 
oft"  much  disconcerted,  and  although  desired  to  depart,  and  warned  by  several  shots 
fired  over  her,  she  described  a  wide  course,  and  then  joining  the  land  assailants 
retreated    to    the    islet.     That    about    three    o'clock    p.m.,    his    observations    being 
finished.  Sir  Edward  Bilclier  embarked  in  the  barge,  and,  accompanied  by  the  gig 
under  the  connnand  of  Mr.  Hooper,  proceeded  in  the  direction  taken  by  the  prahn 
towards  the  rear  of  the  islet,  when  the  same,  and  another  prahn,  filled  with  natives, 
were  observed  escaping  from  two  villages  whence  the  first  assailants  had  issued, 
and  many  natives  were  also  seen  escaping  from  such  villages  into  the  jungle.     That 
the  villages,  and  some  boats,  and  sis  war  prahns,  lying  on  the  beach,  were  there- 
upon burnt  by  Mr.  Hooper  and  the  gig's  crew,  whilst  Sir  Edward  Belcher,  in  the 
barge,  pursued  the  flying  prahns,  captured  one  of  them,  which  ran  into  a  creek, 
and  was  abandoned  by  her  crew  as  the  barge  approached,  and  afterwards,  on  coming 
up  with  the  other,  which  proved  to  be  the  first-mentioned  prahn,  by  a  discharge  of 
round  and  canister  shot  compelled  her  crew  to  desert  her,  and  both  the  prahns  were 
then  towed  out  to  sea  and  burnt.     That  the  gig  having  rejoined  the  barge,  both 
boats    [474]    proceeded,    during   the    night,    twenty  miles    to    the    southward,    and 
anchored  in  a  lonely  bay  within  thirty  yards  of  the  beach,  where,  about  two  o'clock 
a.m.,  of  the  4th  of  June,  they  were  aroused  by  the  .sound  of  gongs,  and  at  the  same 
lime  saw   five  large  prahns   advancing   rapidly  towards   them,   the  leading  prahn 
being  highly  decorated,  and  bearing  such  streamers  and  banners  as  are  borne  only 
by  the  Illeanon  pirates,  the  most  noted  pirates  in  those  seas.     That  the  boats  were 
immediately  cleared  for  action,  and  the  leading  prahn  being  allowed  to  pass  outside 
of  them,  her  chief,  wdio  was  on  the  roof  with  his  fighting  men,  and  wore  scarlet, 
addressed  the   people   in   the  boats,  asking,   "  Wio   are  you?"     And   Sir  Edward 
Belcher  having  replied  in  English,  as  well  as  in  the  Malay  language,  "  The  captain 
of   a   British  ship   of   war,"   a   voice  from  the   jjrahn,    in   broken    English,    asked, 
"Where  is  your  ship?"  to  which  Sir  Edward  Belcher  replied,  "Outside;"  where- 
upon the  chief  and  people  in  the  prahn  commenced  yelling  and  capering,  and  cast- 
ing their  spears  and  arrows  into  the  boats,  and  at  the  same  time  endeavoured  to 
get  the  head  of  their  prahn  towards  the  boats.     That  an  action  immediately  com- 
menced with  four  of  the  prahns,  wherein  twelve  rounds  of  well-directed  round  and 
canister  shot  from  the  six-pounder  gun  divided  successively  between  them  within 
twenty  yards  distance,  caused  the  splinters  to  fiy  very  profusely,   and  completely 
cleared  their  roofs,  when  the  surviving  pirates,  panic-struck,  grounded  their  prahns 
and  fled  to  the  shore,  when  musketry  was  directed  again.st  the  fugitives,  then  so 
close  that  the  spears  of  those  on  the  beach  passed  over  the  boats  and  rendered  'he 
situation   of  those   on   board  them  highly   dangerous ;   and   whilst  the  boats   were 
[475]  engaged  in  conflict  with  the  fourth  prahn,  the  other  pirates  were  enaliled  to 
carry  off  their  killed  and  wounded  into  the  jungle.     That  the  three  largest  prahns 
■were  then  captured,  dragged  off  the  reef,  and  towed  out  into  deep  water,  and  left  in 
charge  of  Mr.  Hooper  in  the  gig,  but  in  the  meantime  the  fourth  prahn  was  re- 
covered and  retained  by  the  pirates,  who  in  her  rejoined  the  fifth  prahn  which  had 
kept  aloof  during  the  action.     That  Sir  Edward  Belcher  in  the  barge  immediately 
■went  in  pursuit  of  them  :    after  a  chase  of  two  miles,  and  a  sharp  conflict  with  re- 
peated discharges  of  mu.sketry  on  both  sides,  they  were  abandoned  by  the  survivors 
of  their  crews,  who  escaped  to  the  shore,  and  the  two  prahns  were  thereupon  cap- 
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tured  by  Sir  Edward  Belcher  and  liis  people,  who  found  uiaiiy  dead  and  dying 
persons  therein,  and  were  then  towed  out  and  burnt.  That  at  this  time,  six  o'cloclt 
a.m.,  five  prahns  of  the  large.st  size  were  observed  drawn  up  in  order  of  battle,  and 
so  as  to  oppose  the  return  of  the  barge  towards  the  gig,  and  on  the  barge  approach- 
ing them,  the  pirates  on  board  the  prahns  commenced  yelling  and  dancing,  with  a 
brisk  accompaniment  of  small  guns  and  musketry ;  such  attack,  however,  was  not 
returned  until  the  barge  reached  within  twenty  yards  of  the  prahns,  when,  by  dis- 
charges of  round  and  canister  shot  from  the  six-pounder  gun,  divided  alternately 
amongst  them,  together  with  Congreve  rockets  and  musketry,  great  slaughter  and 
confusion  was  caused,  and  those  of  the  pirates  who  were  not  killed  or  severely 
wounded  jumped  overboard  and  fled  to  the  jungle  for  shelter;  but  before  such  event 
a  ball  from  the  leading  prahn  struck  Sir  Edward  Belcher  on  the  thigh  and  knocked 
him  overboard,  severely  and  dangerously  wounding  him.  That  Sir  [476]  Edward 
Belcher  having  been  lifted  out  of  the  water  and  dragged  into  the  barge,  was  shortly 
afterwards  enabled  to  resume  the  command,  when  seeing  five  fresh  prahns  advanc- 
ing, and  having  no  ammunition  left  for  resistance,  and  therefore  finding  it  im- 
possible to  take  possession  of  or  destroy  the  five  prahns  whence  their  crews  had 
just  been  driven,  the  barge  at  once  proceeded  to  the  Samarang,  which  it  reached 
about  ten  o'clock  a.m.,  and  from  which  ship  Sir  Edward  Belcher  immediately  dis- 
patched the  barge  and  two  cutters,  under  the  command  of  Lieutenant  Heard,  to  go 
in  search  of  the  gig,  and  then  follow  the  remaining  prahns.  That  in  the  mean- 
time Mr.  Hooper,  who  had  been  left  in  command  of  the  gig,  finding  the  barge  did 
not  return,  proceeded  about  seven  o'clock  to  examine  the  three  captured  prahns 
under  his  charge,  which  he  found  to  be  armed  with  guns  and  to  have  on  board  flags 
and  banners  similar  to  those  used  by  the  Illeanon  pirates;  that  in  one  of  the  prahns 
he  found  a  dead  body,  and  in  another  a  woman  and  child,  prisoners  of  the  pirates  ; 
and  Mr.  Hooper  having  landed  the  woman  and  child,  destroyed  the  prahns,  and  in 
the  course  of  the  forenoon,  having  joined  the  barge  and  two  cutters  from  the  Satna- 
rang,  he  then  returned  to  that  ship,  between  ten  and  twelve  miles  distant,  to  recruit 
and  obtain  a  fresh  crew.  That  the  barge  and  cutters  having  thus  parted  from  the 
gig,  proceeded  to  the  scene  of  the  morning's  action,  wherein  some  of  their  party 
had  been  engaged,  and  there  found  the  five  prahns,  from  which  the  pirates  had 
been  driven  as  aforesaid,  hauled  up  a  creek,  and  lying  there  with  seven  others  of 
a  similar  size,  with  many  pirates  on  board.  That  on  approaching  those  prahns, 
which,  however,  they  could  not  do  [477]  within  four  hundred  yards,  on  account  of 
the  shallowness  of  the  water,  a  fire  was  opened  and  kept  up  against  tlie  Samaruny's 
boats  from  a  masked  battery,  notwithstanding  which  an  incessant  fire  from  three 
brass  guns,  viz.  the  six-pounder  in  the  barge  and  two  three-]iounders  in  the  cutters, 
and  discharges  of  Congreve  rockets,  were  kept  up  against  the  twelve  prahns  at  the 
aforesaid  distance,  and  in  consequence  thereof  they  were  destroyed  or  rendered 
perfectly  us  less,  and  many  men  on  board  them  killed  or  wounded.  That  the  boats 
then  proceeded  to  another  creek,  where  they  found  and  de.stroyed  two  small  prahns, 
but  with  no  one  on  board,  and  afterwards  returned  to  the  Samarang.  That  the 
crews  of  the  two  prahns,  which  were  chased  and  destroyed  on  the  3rd  of  June, 
amounted  at  least  to  fifteen  men  in  each  prahn.  That  the  crews  of  the  five  prahns 
attacked  and  destroyed  in  the  action,  which  commenced  about  two  o'clock  a.m.  of 
the  4th  day  of  the  same  month,  amounted  at  least  to  eighty  men  in  each  of  three  of 
the  prahns,  and  to  fifty-five  men  in  each  of  the  other  two  prahns.  That  the  crews  of 
the  five  prahns  attacked  and  destroyed  in  the  subsequent  action,  which  commenced 
about  six  o'clock  a.m.,  amounted  at  least  to  ninety  men  in  each  prahn,  making  a 
total  of  not  less  than  eight  hundred  and  thirty  men,  who  were  alive  and  on  board 
twelve  piratical  prahns  at  the  beginning  of  the  respective  attacks  thereof;  tiiat 
none  of  such  piratical  persons  were  taken  or  secured,  but  that  three  hundred  at  least 
of  the  piratical  persons  were  killed  during  such  attacks.  That  there  were  not  less 
than  five  hundred  piratical  persons  alive  on  board  the  twelve  other  prahns  at  the 
beginning  of  the  attack  thereof,  which  prahns  were  attacked  and  destroyed  in  the 
afternoon  of  the  4th  of  June;  that  none  of  such  [478]  ]jiratical  persons  were  taken 
or  secured,  but  that  fifty  of  them  at  least  were  killed  during  the  attack  ;  and,  in 
conformity  with  the  6th  Geo.  IV.,  c.  49,  the  petitioners  prayed  that  the  Court  would 
accept  the  affidavits  of  Captain  Sir  Edward  Belcher,  of  Lieutenant  Thomas  Heard, 

768 


RKG.   V.  BELCHER  [1849]  VI  MOORE,  479 

of  Mr.  Henry  Singleton  Hooper,  and  of  Mr.  Arthur  Adams,  as  evidence  of  the  facts 
tlierein  detailed ;  and  to  pronounce  that  there  were  one  thousand  three  hundred 
and  thirty  piratical  persons  alive  on  board  the  several  prahns  at  the  beginning  of 
the  attacks  thereof  respectively,  by  tlic  officers  and  crew  of  Her  Majesty's  shiji  Sama- 
rang,  and  that  three  hundred  and  fifty  at  least  of  such  piratical  persons  were  killed 
during  sucli  attack. 

The  petition  having  been  lodged  in  the  registry  with  affidavits  in  support 
thereof,  notice  was  given,  by  the  petitioner's  Proctor,  to<  F.  H.  Dyke,  Esq.,  Her 
Majesty's  Proctor  and  Procurator-General,  of  the  petitioners'  intention  to  move  the 
court  to  pronounce  in  the  terms  and  according  to  the  prayer  of  the  petition. 

No  notice  of  the  motion,  upon  this  petition,  was  given  to-  the  proctor  for  tl.o 
Lords  Commissioners  of  the  Admiralty,  by  whom  the  orders  for  payment  of  bounties 
liy  the  Accountant-General  of  the  Navy  are  refjuired  to  be  made  out  and  given  (a), 
but  the  motion  [479]  having  been  postponed  at  the  instance  of  Her  Majesty's  Proctor 
was  afterwards  brought  on.  Her  Majesty's  Advocate-General  being  instructed  by  Uer 
]\lajesty's  Proctor  to  oppose  the  same,  and  appearing  in  opposition  thereto. 

The  motion  was  supported  by  affidavits  of  Sir  Edward  Belcher,  the  Conimandtr, 
Henry  Singleton  Hooper,  the  purser,  Arthur  Adams,  assistant-surgeon,  on  board  the 
Samarany.  These  affidavits  set  forth  in  detail  the  four  actions.  Lieutenant  Heard 
and  Mr.  Adams,  wlio  liad  been  in  tlie  actions  of  the  morning  of  the  4th  of  June, 
deposed  that  they  found  the  five  prahns  which  they  had  engaged  with  in  the  morning 
drawn  up  in  the  creek  with  seven  others.  That  the  number  of  men  alive  and  on 
board  the  prahns  at  the  beginning  of  the  three  first  attacks  were  eight  hundred  and 
thirty,  and  the  number  killed,  including  tho.se  on  board  the  five  prahns  not  taken  or 
destroyed  in  the  third  action,  was  three  hundred.  The  number  stated  to  have  been 
..live  and  on  board  the  twelve  prahns  at  the  beginning  of  the  attack  on  them  in  the 
last  engagement  was  five  hundred,  and  the  number  killed  fifty. 

The  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington)  by  an  inter- 
locutory decree,  dated  the  2Gth  of  May,  1847,  pronounced  that  certain  prahns,  or 
vessels,  names  unknown,  were,  on  or  about  the  3rd  and  4th  nf  June,  1844,  taken  and 
burnt,  or  otherwise  destroyed,  by  the  boats  belonging  to  Her  Majesty's  ship,  Samarany, 
the  said  Sir  Edward  Belcher,  K.C.B.,  Conunander,  in  the  Straits  of  Gillolo  ;  that  at 
tlie  time  of  being  so  taken  and  burnt  or  otherwise  destroyed,  the  prahns  or  vessels, 
names  unknown,  were  manned  and  navigated  by  pirates  or  persons  engaged  in  acts 
of  piracy,  and  that  there  were  alive  and  on  board  the  prahns  or  vessels  at  the  com- 
[480]-niencement  of  the  engagement  in  which  the  same  were  taken  and  burnt,  or 
otherwise  destroyed,  as  aforesaid,  one  thousand  three  hundred  and  thirty  pirates 
or  persons  engaged  in  acts  of  piracy,  of  whom  three  hundred  and  fifty  were  killed 
and  nine  hundred  and  eighty  effected  their  escape. 

In  pursuance  of  this  decree,  the  agent  of  Sir  Edward  Belcher  and  the  officers  and 
crew  of  the  Saiiutrany,  in  the  month  of  June,  1847,  made  application  to  the  Lords 
Commissioners  of  the  Admiralty  for  payment  of  the  sums  of  £7000,  being  £20  per 
head  for  three  hundred  and  fifty  pirates  killed  in  the  attack,  and  £4900,  being  £5 
per  head  for  nine  hundred  and  eighty  who  made  their  escape.  The  Lords  of  the 
Admiralty,  on  being  apprised  of  this  decree,  were  dissatisfied  with  the  sufficiency 
of  the  proofs  upon  which  it  was  founded,  and,  after  a  correspondence  with  the 
Treasury,  on  the  8th  of  December,  1847,  instructed  the  proctor  for  the  Admiralty 
to  appeal  to  the  Judicial  Committee  of  the  Privy  Council  ;  but  on  the  petition  of 
appeal  being  presented,  the  Registrar  refused  to  receive  it,  on  the  ground,  that  the 
appeal  had  not  been  interposed  in  due  time. 

(a)  By  the  2nd  Will.  IV.,  c.  40,  entitled,  "  An  Act  to  amend  the  laws  relating  to 
»he  business  of  the  civil  departments  of  the  Navy,  and  to  make  other  Regulations 
for  more  effectually  carrying  on  the  duties  of  the  said  departments,"  the  authorities, 
powers,  and  duties,  vested  in  the  Commissioners  of  the  Navy,  (with  certain  excen- 
tions,)  not  applying  to  this  case,  were  transferred  to  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral,  and  all  Bills  theretofore  made  out,  or  drawn  upon, 
and  accepted  by  the  Commissioners  or  Treasurer  of  the  Navy,  were,  by  the  said  Act, 
directed  to  be  made  out,  or  drawn  upon,  and  accepted,  by  the  Accountant-General 
of  the  Navy. 
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(Dec.  16,  1847  *)  The  Admiralty  Proctor  moved  for  leave  to  file  tlie  petition  and 
appeal,  notwitli.standing  an  appeal  had  not  been  made  within  the  ordinary  time. 

The  Queen's  Advocate  (Sir  John  Dodson),  and  the  Admiralty  Advocate  (Dr.  J. 
Phillimore),  in  support  of  the  motion. 

The  proceedings  in  the  Court  below  were  irregular.  [481]  No  notice  was  given 
to  the  Lords  of  the  Admiralty  of  the  motion  to  the  Judge  of  the  Admiralty  Court, 
for  the  bounties  claimed  under  the  Statute,  6th  Geo.  IV.,  c.  49,  which  ought  to  have 
been  done,  as  the  Lords  of  the  Admiralty  alone  are  authorized  under  the  Act,  2nd 
Will.  IV.,  c.  40,  to  pay  the  money  :  they  were,  therefore,  necessary  parties  to  such  an 
application. — [Lord  Campbell :  The  question  is,  whether  the  Queen,  in  Her  office  of 
Admiralty,  was  represented  by  the  Queen's  Advocate  and  Proctor.  There  was  no 
opportunity  for  the  Lords  of  the  Admiralty  to  appeal.] — The  oflBces  of 
Procurator  to  Her  Majesty,  in  Her  office  of  Admiralty,  and  Procurator- 
General,  are  distinct.  It  may  i)e  a  question,  whether  the  Lords  of  the  Admiralty, 
not  being  before  the  Court  below,  have  a  persvna  standi  in  a  Court  of  Appeal;  the 
Registrar  refused  to  receive  the  appeal,  because  it  was  not  made  within  fifteen  days 
after  sentence,  as  required  by  the  practice  of  the  Court,  but  by  the  Statute,  33  Geo. 
III.,  c.  38,  s.  1,  power  is  given,  in  prize  causes,  to  permit  appeals  to  be  prosecuted 
after  the  ordinary  time  for  them  has  elapsed  ;  our  present  application  is,  ex  dehito 
justiticB. — [Lord  Brougham  :  Your  application  goes  to  this  extent;  you  say  first,  that 
for  want  of  notice,  there  is  an  irregularity;  but,  even  if  regular,  you  then  ask  for  the 
indulgence  of  the  Court.  If  you  have  not  been  heard,  it  is  a  question  whether  the 
case  ought  not  to  be  sent  back  to  the  Court  l3«low.] — We  ask  for  liberty  to  appeal 
here. 

Dr.  Addams,  for  tlie  Respondents,  opposed  the  motion,  and  submitted,  that  no 
notice  was  ever  given,  in  such  cases,  to  the  Lords  of  the  Ad-[482]-miridty,  and  cited, 
upon  that  point,  The  Serhasnin  (2  W.  Rob.  354),  and  upon  tlie  time  and  manner  of 
appealing.  Statutes,  24  Hen.  VIII.,  c.  12,  s.  7,  and  25  Hen.  VIII.,  c.  19. 

Lord  Brougham. — There  are  two  grounds  urged  before  us  for  granting  leave  to 
appeal,  in  this  case.  First,  the  alleged  irregularity  of  the  proceedings  in  the  Court 
below,  the  Lords  of  the  Admiralty  having  no  notice  given  tliem  of  the  intended 
motion  ;  and,  secondly,  supposing  there  had  been  no  irregularity,  yet,  by  mistake  or 
accident,  the  appeal  was  not  presented  in  time,  and  you  apply  now  to  the  large 
discretion  of  the  Court  to  let  you  in.  Now,  we  exclude  all  question  of  irregularity, 
and,  looking  at  the  merits,  think  it  right  to  allow  the  appeal ;  we  have  no  doubt  that 
due  consideration  will  be  given  in  the  proper  quarter,  to  the  question  of  costs,  as, 
were  this  an  ordinary  case,  no  leave  would  be  granted,  but  upon  the  terms  of  the 
payment  of  costs. 

The  appeal  now  came  on  for  hearing. 

The  Queen's  Advocate  (Sir  John  Dodson),  the  Admiralty  Advocate  (Dr.  Philli- 
more), and  Mr.  Godson,  Q.C.,  appeared  for  the  Queen,  in  Her  office  of  Admiralty. 

The  real  question  is,  whether  the  prahns  were  engaged  at  all  in  piratical  adven- 
tures. The  piratical  character  of  the  vessels  attacked  and  destroyed  is  not,  we 
submit,  established  by  the  affidavits  ;  but,  even  if  it  should  be  deemed  that  such 
piratical  character  is  sufficiently  established,  then,  we  submit,  that  no  [483]  bounties 
were  due,  in  respect  of  the  five  prahns  deserted  by  their  crews,  but  not  captured  or 
destroyed  in  the  third  engagement.  There  is  no  sufficient  proof  that  these  five 
prahns  formed  part  of  the  twelve  attacked  in  the  fourth  action,  nor  that  any -of  the 
twelve  prahns  were  burnt,  sunk,  or  otherwise  destroyed  ;  but  if  they  were,  there  is  no 
proof  that  at  the  commencement  of  this  last  engagement,  there  was  any  person  on 
board  any  of  such  vessels  during  the  attack.  The  Statute,  6th  Geo.  IV.,  c.  49,  enacts, 
that  the  number  of  such  pirates  is  to  be  proved  by  the  ship's  papers  taken  on  board 
such  piratical  ship,  or,  failing  that  proof,  by  "  such  other  evidence  "  as  shall,  by  the 
Judge  of  the  High  Court  of  Admiralty,  be  deemed  sufficient  proof  thereof.  Here 
there  is  no  satisfactory  proof  given  of  the  character  or  number  of  the  men  on  board 
the  prahns. 

Dr.  Addams,  and  Dr.  Harding,  for  the  Respondents,  were  not  called  upon  to 
address  their  Lordships. 

*  Present:  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  and  the  Right 
Hon.  T.  Pemberton  Leigh. 
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The  Right  Hon.  Sir  Herbert  Jeniier  Fust. — Tlieir  Lordships  entertain  no  doubt 
of  the  fact,  that  the  persons  attacked  were  pirates,  or  engaged  in  acts  of  piracy. 
The  manner  in  wliich  they  attacked  tlie  Saniarmig's  boats,  sufficiently  showed  this. 
The  ijuestion  then  is,  the  nurul)er  of  the  ]jrahns  destroyed.  The  evidence  describing 
the  four  actions  leaves  no  doubt  as  to  the  destruction  of  the  prahns,  and  that  the 
five  prahns  wliich  made  their  escape  in  the  third  engagement,  formed  part  of  tlie 
twelve  destroyed  in  the  fourth  engagement,  in  the  afternoon  of  the  4th  of  [484]  June. 
We  are  of  opinion,  that  the  facts  have  been  ascertained,  as  far  as  they  can  be  under 
the  circumstances.  Then,  as  to  the  number  of  persons  engaged  on  board  the  prahns, 
there  being  no  ship's  papers,  we  must  resort  to  other  evidence  to  establish  that  fact ; 
the  affidavits,  we  tiiink,  are  sufficient  to  show  that  the  numfier  of  persons  on  board  the 
prahns  have  been  truly  stated  in  the  petition,  and  this  number  is  not  disputed  by  the 
Appellants.  Upon  the  whole  of  the  case,  and  considering  the  gallantry  of 
the  actions,  their  Lordships  are  unwilling  to  disturb  the  finding  of  the  Court  below-; 
we  shall,  therefore,  advise  Her  Majesty  t-o  affirm  the  decree,  as  to  the  character  of 
the  vessels,  and  the  number  of  the  pirates  killed  and  destroyed,  and  to  remit  the 
cause  with  costs. 

[Mews'  Dig.  tit.  SHIPPING  ;  A.  XXVI.  Admiralty  Law  and  Practice  ;  21.  Slave  Trade, 
etc.  See  The  Maeander,  1862,  1  Moo.  P.C.  (N.S.)  42  ;.and,  as  to  AdmiraUy  juris- 
diction, note  to  Colhy  v.  Watson,  1848,  6  Moo.  P.C.  at  p.  341.] 


ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

JOHN  WlhQO'ii,—ApiJeUant:  ANN  WILSON,— fie«po7jf/e;;C  *  [June  25,  184!)]. 

Hu.sband  and  wife  separated  by  mutual  consent,  in  consequence  of  the  conduct 
of  the  husband  towards  the  wife,  which  in  itself  amounted  to  legal  crueltv ; 
the  wife  afterwards  sued  in  the  Arches  Court  for  restitution  of  conjugal 
rights,  and,  by  virtue  of  a  deciee  of  that  Court,  the  parties  again  cohabited, 
when  the  husband  renewed  his  acts  of  cruelty  towards  his  wife,  who  continued 
to  cohabit  with  him  notwithstanding  for  six  months.  Upon  a  suit  brought 
by  the  wife  for  a  divorce,  by  reason  of  cruelty,  such  divorce  decreed,  the 
Judicial  Committee  in  affirming  the  sentence  of  the  Arches  Court,  holding  that 
the  former  cruelty  was  revived  by  the  subsequent  acts,  and  was  not  condoned 
by  the  cohabitation  enjoined  by  the  sentence  for  restitution  of  conjugal  rights. 

This  was  a  cause  of  divorce  I13'  reason  of  cruelty,  promoted  by  the  Respondent, 
Ann  Wilson,  against  the  [485]  Appellant,  her  husband.  The  libel  given  in  by  the 
Respondent  consisted  of  nineteen  articles.  These  articles  severally  pleaded  the 
marriage  of  the  parties  in  the  year  1817,  and  their  cohabitation  until  Septeml)er, 
1833,  when,  in  consequence  of  the  husband's  repeated  acts  of  violence  and  cruelty, 
the  Respondent  separated  herself  from  him,  and  the  deed  of  separation  was  executed 
between  them,  whereby  he  agreed  to  allow  his  wife  £45  per  annum,  for  her  separate 
maintenance;  and,  that  shortly  after  their  marriage  Mr.  Wilson  habitually  con- 
ducted himself  towards  his  wife  with  great  harshness'  and  cruelty,  constantly  .swore 
at  and  abused  her  in  the  coarsest  and  most  insulting  language,  and  specifically  set 
forth  the  commission  of  repeated  acts  of  cruelty,  from  July,  1826,  to  September.  1833, 
when  she  withdrew  from  the  society  of  her  husband,  and  lived  apart  from  him  until 
1847,  when  in  consequence  of  Mr.  Wilson  (who  had  succeeded  to  property  which  made 
his  income  £1850  per  annum)  having  neglected  and  refused  to  pay  her  allowance 
of  £45  per  annum  under  the  deed,  the  Respondent  brought  a  suit  in  the  Arches  Court 
of  Canterbury,  against  tlie  Appellant,  for  restitution  of  conjugal  rights,  and  on  the 
15th  of  April,  1847,  he  was  decreed  to  take  his  wife  home  and  treat  her  with  conjugal 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 

771 


VI  MOORE,  486  WILSON  V.   WILSON  [1849] 

affection;  that  in  virtue  of  such  decree  he  permitted  her  to  return  to  his  liouse,  Ijut 
instead  of  treating  her  with  conjugal  affection  he  renewed  his  violence  and  cruelty, 
by  reason  [486]  whereof,  Mrs.  Wilson,  in  October,  1847,  again  left  her  husband, 
and  had  never  since  cohabited  with  him.  The  acts  then  complained  of  were  specific- 
ally pleaded. 

This  libel  was  admitted  without  opposition.     Mr.  Wilson  gave  in  no  plea. 

Nine  witnesses  were  examined  upon  the  articles,  and  their  testimony  established 
the  facts  therein  alleged. 

The  decree  in  the  cause  was  pronounced  by  the  Judge  (the  Right  Hon.  Sir  Herbert 
Jenner  Fust)  on  the  2ith  of  June,  iy48,  which,  after  reviewing  the  conduct  of  Mr. 
Wilson  during  the  first  cohabitation,  and  also  his  conduct  during  the  last  cohabita- 
tion, proceeded  as  follows  : — "  It  is  unnecessary  in  such  a  case  there  should  be  actual 
violence ;  it  is  sufBeient  in  order  to  revive  the  cruelty  in  the  former  period  of  co- 
habitation that  there  should  be  enough  to  justify  a  reasonable  apprehension  and  well- 
founded  ground  of  alarm.  Is  there  none  here?  I  say  that,  as  in  the  former  period, 
from  1831  to  1833,  he  did  resort  to  violence,  so,  in  the  latter,  I  have  no  hesitation 
in  saying  there  is  enough  to  create  terror  and  alarm.  Perhaps  if  the  case  had 
rested  only  on  the  evidence  respecting  the  second  cohabitation,  the  Coiirt  might  have 
had  some  diiBoulty  in  pronouncing  that  there  was  sufficient  to  sustain  a  sentence  of 
separation  upon  a  substantive  ground  of  cruelty;  but  when  I  look  to  the  earlier 
period,  and  consider  the  gross  personal  violence  proved  against  Mr.  Wilson,  I  say 
there  was  a  reasonable  apprehension  that  his  abuse  and  violent  language  would  be 
followed  up  ]>y  the  same  conduct  as  in  the  former  part  of  the  cohabitation.  I  have 
no  hesitation,  therefore,  in  pronouncing  for  the  divorce,  and  in  signing  a  sentence 
of  se]iaration." 

[487]  From  this  sentence  the  present  appeal  was  brought,  and  the  Appellant 
submitted  that  the  same  was  erroneous,  and  prayed  that  it  might  be  reversed,  and  be 
dismissed  from  all  further  observance  of  justice  for  the  following  reasons:  — 

First,  Because  the  cruelty  alleged  to  have  been  committed  during  the  first  co- 
habitation was  unconditionally  condoned  by  the  proceedings  taken  by  Mrs.  Wilson 
for  restitution  of  conjugal  rights,  and  her  consequent  return  to  cohabitation. 

Secondly,  Because  the  facts  deposed  to  as  having  occurred  during  the  second 
cohabitation  did  not  amount  to  legal  cruelty,  and  did  not  revive  the  cruelty  alleged 
to  have  been  committed  prior  to  the  suit  for  restitution  of  conjugal  rights. 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  Jenner,  for  the  Appellant ;  and  Dr.  J. 
Phillimore,  and  Dr.  Addams,  for  the  Respondent. 

The  cases  cited  were  UAguilar  v.  IfAguilar  (1  Hagg.  Con.  Rep.  134),  Oliver  v. 
Oliver  (1  Hagg.  Con.  Rep.  361),  W estmeath  v.  Westmeath  (1  Hagg.  Ecc.  Rep.  Sup.  1), 
Durant  v.  Burant  (1  Hagg.  Ecc.  Rep.  733). 

Lord  Brougham. — It  hardly  appears  from  the  evidence  that  there  would  be 
sufficient  ground  for  saying  that  there  had  been  legal  cruelty  upon  the  renewed 
cohabitation,  if  we  knew  nothing  of  Mrs.  Wilson's  experience  of  her  husband's 
previous  character,  which  was  of  the  worst  kind,  amounting  to  gross  personal 
violence  and  maltreatment.  It  appears  that  Mrs.  Wilson  having  separated  [488] 
from  her  husband  by  consent,  instituted  a  suit,  in  1847,  for  restitution  of  conjugal 
rights,  and  by  the  sentence  of  the  Court  he  was  enjoined  to  receive  her  home  and  to 
treat  her  with  conjugal  affection.  Upon  her  return  home  she  was  subjected  to 
treatment,  which,  if  not  amounting  to  personal  violence,  at  least  shows  the  malig- 
nancy of  the  husband's  disposition.  It  is  a  question  whether  the  language  itself, 
used  by  him  towards  his  wife,  although  not  sufficient  to  amount  to  menace,  does  not 
constitute  legal  cruelty,  because  what  had  passed  before  gave  a  character  to  such 
language  and  conduct,  and  we  have  only  to  consider  what  must  be  the  effect  of  the 
language  used,  accompanied  liy  gestures,  on  a  person  acquainted  with  her  husband's 
previous  conduct,  which  was  infinitely  worse  even  than  that  at  present  complained 
of.  Taking  all  circumstances  into  consideration,  we  think  that  the  renewal  of  the 
cohabitation  in  1847,  was  not  a  condonation  of  the  former  cruelty,  but  only  carrying 
into  effect  the  sentence  of  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights  : 
we  therefore,  see  no  ground  for  differing  with  the  Judge  of  the  Court  Ijclow.  It  is 
said,  and  that  is  the  last  point  urged,  that  Mrs.  Wilson  had  continued  to  cohabit,  as 
far  at  least  as  outward  cohabitation  went,  for  two  months  after  the  commission  of 
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the  conduct  complained  of,  without  cliarj^ing  her  husl)iind  with  any  specific  acts 
during  that  time.  She  has,  however,  pleaded  certain  specific  charges  which  she  has 
proved  to  our  satisfaction,  and  has  confined  herself  to  those  charges,  which,  though 
she  leaves  the  blank  of  the  two  months,  during  which  there  might  not  have  been  any 
ill-treatment ;  yet  that  her  husband's  conduct  was  likely  to  have  been  less  cruel  during 
those  two  months  than  formerly,  is  not  a  necessary  or  even  probable  inference.  [489] 
In  these  circumstances,  we  arc  of  opinion,  that  the  sentence  must  be  affirmed, 
and  the  cause  remitted  to  the  Court  below,  to  settle  the  amount  of  alimony  to  be 
allowed  the  wife. 

[Mews'  Dig.  tit.  HUSBAND  AND  WIFE  ;  II.  Divorce  ;  5.  Bars  to :  c.  Condonation. 

S.C.  below  6  X.  of  C.  290.] 


ON  APPEAL  FROM  VAN  DIEMAN'S  LAND. 

ALGERNON  MONTAGU,— ^^7pe//f^»^•  THE  LIEUTENANT-GOVERNOR,  AND 
EXECUTIVE  COUNCIL,  OF  VAN  DIEMAN'S  hAl^SB,— Respondents  *  [June 
29,  and  July  2  and  3,  1849]. 

The  Governor  and  Council  of  a  Colony  or  Plantation  have  power,  under  the 
Statute,  22nd  Geo.  III.,  c.  75,  to  amove  a  Judge  from  his  office,  for  mis- 
behaviour or  neglect  of  duty. 

Where  a  Judge  availed  himself  of  his  judicial  office,  through  an  incident  con- 
nected with  the  constitution  of  the  Supreme  Court  in  Van  Dieman's  Land,  to 
obstruct  his  creditor  from  recovering  a  debt  due  from  him,  and,  upon  an 
investigation  by  the  Governor  and  Council,  was  found  to  be  involved  to  a 
large  extent  in  bill  transactions  and  pecuniary  embarrassment :  Held  by 
the  Judicial  Committee  sufficient  to  justify  the  Governor  and  Council  in 
removing  him  from  office. 

The  amotion  was  made,  under  an  order  of  the  Governor  and  Council,  calling 
upon  the  Judge  to  show  cause  why  he  should  not  be  su.spended  from  office ; 
Held  also,  that  although  there  was  some  irregularity  in  pronouncing  an 
order  for  amotion,  when  the  Judge  had  only  been  called  upon  to  show  cause 
against  an  order  of  suspension,  yet,  that  as  the  facts  justified  the  order  of 
amotion  and  the  Judge  had  sustained  no  prejudice  by  such  irregularity, 
the  order  of  amotion  ought  not  to  be  reversed. 

This  was  a  petition  and  appeal  brought  by  Algernon  Montagu,  Esquire,  against 
an  order  of  His  Excellency,  [490]  Sir  William  Thomas  Denison,  the  Lieutenant- 
Governor,  and  the  Executive  Council,  of  Van  Dieman's  Land,  dated  the  31st  of 
December,  1847,  whereby  the  Appellant  was  amoved  from  the  office  of  Puisne 
Judge  of  the  Supreme  Court,  in  that  Colony,  made  in  pursuance  and  under  the 
powers  conferred  on  the  Lieutenant-Governor  and  Council,  b}'  the  Statute,  22nd 
Geo.  III.,  c.  75.  The  appeal  was  referred  by  Her  Majesty  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  The  order  of  amotion  was  made  under  the  following 
circumstances  :  — 

By  Statute,  9th  Geo.  IV.,  c.  83,  for  providing  for  the  administration  of  justice 
in  New  South  Wales  and  Van  Dieman's  Land,  His  Majesty  was  empowered  to  erect 
and  establish  Courts  of  Judicature  in  New  South  Wales  and  Van  Dieman's  Land, 
which  were  respectively  to  be  called  the  Supreme  Court  of  New  South  Wales  and 
the  Supreme  Court  of  Van  Dieman's  Land.  Under  this  Act,  His  Majesty,  King 
William  the  Fourth,  by  Letters  Patent,  dated  the  ith  of  March,  in  the  first  year  of 
his  reign,  ordained  and  appointed  that  there  should  be  within  the  colony  of  Van 
Dieman's  Land,  a  Supreme  Court,  to  consist  of,  and  be  holden  by  and  before,  two 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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Judges,  one  of  them  to  be  Chief  Just'ce  and  the  otlier  Puisne  Judge.  The  Appellant 
was  appointed  a  Puisne  Judge  by  Letters  Patent,  dated  the  15th  of  June,  in  the  third 
year  of  the  reign  of  Will.  IV.,  under  the  Great  Seal  of  Great  Britain,  to  hold  the  same 
during  the  pleasure  of  His  Majesty,  according  to  the  above  Act  of  Parliament  and 
Letters  Patent,  or  such  other  Charter  or  Letters  Patent,  as  might  be  in  force 
respecting  the  Supreme  Court. 

On  the  23rd  of  November,  1847,  Mr.  Young,  the  [491]  attorney  of  a  Mr. 
Anthony  M'Meckan,  presented  a  petition  in  the  name  of  M'Meckan  to  His  Ex- 
cellency the  Lieutenant-Governor,  which  petition  set  forth,  that  M'Meckan  was  the 
holder  of  certain  acceptances,  granted  by  the  Appellant,  then  Puisne  Judge  of  the 
Supreme  Court,  and  which  were  renewals  of.  other  acceptances  previously  granted 
for  a  debt  due  by  him,  contracted  several  years  ago.  That  after  various  fruitless 
attempts  on  the  part  of  the  petitioner  to  obtain  payment,  he  instructed  his  solicitor 
to  issue  a  summons  against  Mr.  Justice  Montagu,  which  was  done  on  tlie  8th  of 
November,  1847.  That  on  the  I7th  of  November,  Mr.  Justice  Montagu  obtained 
a  summons  from  the  Chief  Justice,  Sir  John  Pedder,  calling  upon  the  petitioner, 
on  the  following  day  at  12  o'clock,  to  show  cause  why  the  writ  of  summons  so 
obtained  by  him,  should  not  be  set  aside  for  illegality.  That  M'Meckan  appeared 
by  Counsel  before  the  Chief  Justice,  and  answered  this  summons  on  the  18th  of 
November,  and  the  Chief  Justice,  after  hearing  coun.sel  on  behalf  of  Mr.  Justice 
Montagu,  took  time  to  consider  his  decision,,  and  on  the  22nd  of  November,  the 
Chief  Justice  delivered  his  opinion  to  the  effect,  that  he  felt  himself  compelled  to 
make  the  summons  of  Mr.  Justice  Montagu  absolute,  and  to  dismiss  M'Meckan's 
summons  for  the  recovery  of  his  claim  against  Mr.  Justice  Montagu.  The  Chief 
Justice  admitted,  that  in  the  Courts  in  England,  a  Judge  could  be  sued  in  his 
own  Court,  and  judgment  recovered  against  him,  because  the  constitution  of  the 
Courts  in  England  did  not  require  them  t«  be  composed  of  any  particular  number 
of  Judges,  and  that  the  judgment  of  such  Courts  against  one  of  their  members  would 
lie  a  good  judgment;  but  upon  considering  the  effect  of  the  Act  of  [492]  Parlia- 
ment and  Charter  creating  the  Supreme  Court  of  Van  Dieman's  Land,  he  was  of 
opinion,  that  each  Judge  formed  an  integral  part  of  the  Court,  and  that  the  Court 
could  not  be  constituted  without  both  Judges,  and,  therefore,  he  decided,  that  no 
judgment  could  be  obtained  against  Mr.  Justice  Montagu  so  long  as  he  remained 
a  Judge  of  the  Court. 

On  the  24th  of  November,  1847,  a  copy  of  this  petition  was  sent  by  the  Colonial 
Secretary  of  Van  Dieman's  Land,  acting  under  the  orders  of  the  Lieutenant- 
Governor,  to  Mr.  Justice  Montagu,  with  a  request  that  he  would  offer  such  explana- 
tion as  he  might  think  necessary  as  to  the  matters  therein  contained.  Upon  the 
same  day  a  reply  to  the  petition  was  sent  by  Mr.  Justice  Montagu  to  the  Colonial 
Secretary,  in  which  reply,  Mr.  Justice  Montagu  admitted  the  debt  to  be  just,  but 
assigned  various  reasons  explanatory  of  the  course  which  he  had  taken  to  avoid 
being  compelled  to  discharge  it.  Upon  this  reply  being  forwarded  to  him  by  the 
Colonial  Secretary,  Mr.  Young,  on  the  3rd  of  December,  sent  a  rejoinder,  cour 
taining  several  enclosures,  on  behalf  of  his  client,  in  reply  to  Mr.  Justice  Montagu ; 
and  on  the  same  day,  Mr.  Young  transmitted  another  letter  to  the  Colonial  Secretary, 
upon  his  own  behalf,  referring  to  certain  actions  brought  by  him  in  May,  1846, 
and  February,  1847,  in  his  capacity  of  Solicitor  to  the  Hobart  Town  Branch  of  the 
Bank  of  Australasia,  upon  two  promissory-notes  amounting  to  £7000,  against 
Messrs.  Addison  and  Eraser,  in  which  actions  he  alleged,  that  Mr.  Justice  Montagu 
had  decided  in  favour  of  the  Defendants,  upon  a  technical  point,  being  himself, 
at  that  time,  a  debtor  to  them,  who  were  the  holders  of  overdue  acceptances  from 
him. 

[493]  On  the  10th  of  December,  1847,  tlie  Colonial  Secretary,  by  order  ol  the 
Lieutenant-Governor,  wrote  a  letter  to  Mr.  Ju.stice  Montagu,  informing  him  that 
the  Executive  Council  were  of  opinion,  that  the  petition  of  Mr.  M'Meckan,  dated 
the  3rd  of  November,  and  the  statement  of  his  Solicitor,  dated  the  3rd  of  December, 
1847,  seriously  affected  his  character  and  standing  as  a  Judge  of  the  Supreme 
Court,  and  calling  upon  him  to  show  cause,  why  he  should  not  be  suspended  from 
office  until  Her  Majesty's  pleasure  was  known,  and  at  the  same  time  particularly 
directed  his  attention  to  the  following  points:  — 

1st.  To  Messrs.  Addison's  letter  of  tlic  21st  of  April,  1847,  and  the  extract  from 
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their  ledyur,  as  quoted  by  Mr.  Young,  (iu  his  rcjoiiKlcr,)  which  disproved  Mr. 
Justice  Montagu's  statement,  "  tluit  the  debt,  there  alluded  to,  was  of  long  standing, 
but  that  it  had  stood  over  by  Mr.  Addison's  consent,  and  tliat  wlien  paid  he  will  have 
received  between  15  and  20  per  cent,  on  the  original  debt.'' 

2nd.  To  Mr.  Justice  Montagu,  having  availed  himself  of  his  office,  through  an 
incident  connected  with  the  present  constitution  of  the  Court,  inasmuch  as  it 
consisted  of  only  two  Judges,  to  obstruct  Mr.  M'Meckan  in  the  recovery  of  the  same 
debt. 

3rd.  To  Mr.  Young's  observations  upon  Mr.  Justice  Montagu's  statement,  as 
supported  by  Mr.  Carter,  junior,  that  he  offered  him,  Mr.  Young,  payment  of  the 
debt,  and  Mr.  Young's  denial  that  he  ever  did  so. 

■1th.  To  his,  Mr.  Justice  Montagu's,  bill  transactions,  and  pecuniary  embarrass- 
ments, being  apparently  of  such  a  nature  as  to  derogate  essentially  from  his  useful- 
ness as  a  Judge  ;  and  upon  this  part  of  the  subject,  the  Council  recommended,  that 
the  other  letter  re-[494]-ceived  from  Mr.  Young,  on  the  3rd  instant,  might  be  for- 
warded to  Mr.  Montagu,  for  any  observation.s  he  might  desire  to  make  upon  it. 

Upon  the  receipt  of  this  letter,  Mr.  Justice  Montagu  made  a  communication  to 
the  Lieutenant-Governor,  denying  his  power  to  suspend  a  j'udge  from  his  office, 
and  declaring  that  the  functions  of  the  Court  could  not  be  performed  by  the  re- 
maining Judge,  and  that  he  would  continue  to  act  as  Judge,  and  requesting  that 
the  form  of  the  communication  made  to  him  in  the  letter  of  the  10th  of  December 
might  be  modified. 

To  this  request,  a  negative  answer  was  returned  by  the  Lieutenant-Governor  ; 
and,  on  the  20th  of  December,  Mr.  Justice  Montagu  was  officially  informed,  that 
his  case  would  Ije  brought  forward  for  final  decision  upon  the  Friday,  unless  he 
showed  cause  why  further  delay  should  be  granted  to  him.  Mr.  Justice  Montagu 
ap]ilied  for  further  time,  which  was  granted  to  him,  and,  on  the  28th  of  December, 
he  transmitted  a  rejoinder,  explaining  and  justifying  his  conduct. 

The  Lieutenant-Governor  and  the  Executive  Council  having  before  them  the 
accusation,  and  defence,  as  set  forth  in  the  statements  on  both  sides,  deliberated, 
under  the  advice  of  the  Law-Officers  of  the  Crown,  upon  the  whole  case,  and  eventu- 
ally came  to  the  conclusion,  that  the  charges  against  Mr.  Justice  Montagu  were 
proved ;  that  being  in  themselves  of  a  grave  character,  they  were  aggravated  by  the 
matter  which  had  been  alleged  in  the  defence,  and  which  had  been  brought  to  their 
knowledge  during  the  discussion,  as  to  render  suspension  from  office  an  inadequate 
sentence,  and,  of  necessity,  to  bring  the  ca.se  within  the  meaning  and  intent  of  the 
provision  of  the  22nd  [495]  Geo.  III.,  c.  75  (a),  which  empowered  the  Lieutenant- 
Governor,  and  the  Executive  Council,  to  amove  a  Judge  guilty  of  misbehaviour  in 
his  office;  and  on  the  31st  of  December,  1847,  they  passed  a  sentence,  whereby  Mr. 
Justice  Montagu  was  amoved  from  the  office  of  Puisne  Judge  of  the  Supreme  Court 
of  Van  Dieman's  Land. 

The  Appellant  presented  a  petition  of  appeal  to  Her  Majesty  iu  Council,  against 
his  amotion  from  the  office  of  a  Judge  of  the  Supreme  Court  of  Van  Dieman's  Land, 
praying  a  reversal  of  such  order;  and  Her  Majesty,  by  an  Order  in  Council, 
referred  the  petition  of  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
Ijefore  whom  the  same  now  came  on  for  hearing. 

Mr.  Teed,  Q.C.,  and  Mr.  Wood,  Q.C.,  in  support  of  the  appeal. — Two  questions 

(a)  Statute  22  Geo.  IIL,  c.  75,  sec.  2,  under  which  this  Order  of  amotion  was 
made,  is  as  follows: — "  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
if  any  person  or  persons  holding  such  office,  shall  be  wilfully  absent  from  the  Colony, 
or  Plantation,  wherein  the  same  is,  or  ought  to  be,  exercised,  without  a  reasonable 
cause,  to  be  allowed  by  the  Governor  and  Council  for  the  time  being,  of  such 
colony  or  plantation,  or  shall  neglect  the  duty  of  such  office,  or  otherwise  mis- 
behave therein,  it  shall  and  may  be  lawful  to  and  for  such  Governor  and  Council 
to  amove  such  person  or  persons  from  every  or  any  such  office  ;  and  in  case  any 
person  or  persons  so  amoved  shall  think  himself  aggrieved  thereby  it  shall  and  may 
be  lawful  to  and  for  the  person  or  persons  so  aggrieved,  to  appeal  therefrom,  as 
in  other  cases  of  appeal,  from  such  colony  or  plantation,  whereon  such  amotion 
shall  be  finally  judged  of,  and  determined,  by  His  Majesty  in  Council." 
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arise  upon  this  case.  First,  we  submit,  that  the  Lieutenant-Governor  and  Council 
were  not  empowered  to  amove  the  Appellant,  under  the  Statute,  22nd  Geo.  III., 
c.  75,  as  that  Statute  applies  [496]  only  to  patent  offices,  and  does  not  embrace 
judicial  offices.  The  Appellant  was  appointed  to  the  office  of  Puisne  Judge  of  the 
Supreme  Court  of  Van  Dieman's  Land,  by  Letters  Patent,  under  the  Great  Seal  of 
Great  Britain,  to  hold  his  office  during  pleasure,  according  to  the  Charter  or 
Letters  Patent,  by  which  that  Court  was  created;  and  in  conformity  to  the  Act, 
9  Geo.  IV.,  c.  83,  as  a  Judge  of  the  Stfjireme  Court,  he  was  not  within  the  operation 
of  the  Statute,  22nd  Geo.  III.,  c.  75,  and  the  Lieutenant-Governor  and  Council  had, 
therefore,  no  power  to  remove  him,  and  the  order  was  consequently  illegal  and 
void. — [Mr.  Pemberton  Leigh :  In  Willis  v.  Sir  George  Gipps  (5  Moore's  P.C.  Cases, 
379),  it  was  held  by  this  Court,  that  the  Statute,  22nd  Geo.  III.,  c.  75,  which  em- 
powers the  Governor  and  Council  to  amove  persons  holding  patent  offices,  for 
neglect  or  misbehaviour,  included  judicial  offices.] — If,  then,  the  Statute  does  em- 
power the  Lieutenant-Governor  and  Executive  Council  to  amove  a  Judge  of  the 
Supreme  Court  for  neglect  of  duty  or  misbehaviour  in  his  office,  still  the  Appellant 
has  not  been  guilty  of  any  such  in  his  office;  none  of  the  facts  were  strictly  proved, 
as  they  ouglit  to  have  been,  and  such  removal  from  office  was  not  justified  by  the 
circumstances  of  the  case.  The  Queen  v.  The  Maijor,  etc.,  of  Newbury  (I  (j.B. 
Rep.  751).  Secondly,  the  whole  proceeding  in  the  matter  against  the  Appellant 
was  irregular  and  illegal,  and  the  order  of  amotion  is,  therefore,  void.  The  order 
of  amoval  was  grounded  on  a  proceeding  with  a  view  to  the  suspension  of  the  Appel- 
lant, and  he  was  never  called  upon  to  show  cause  why  he  should  not  be  amoved. 
Surely,  if  there  had  been  cause  of  complaint  against  the  Appellant,  he  ought  to 
have  had  notice  of  the  complaint,  notice  of  the  trial,  and  an  opportunity  afforded 
him  of  [497]  being  heard  in  his  defence;  but  the  Lieutenant-Governor  and  Council 
never  called  upon  him  to  show  cause  why  he  should  not  be  removed  from  his  office, 
for  such  alleged  misbehaviour,  nor  gave  him  any  notice  that  he  was  in  danger  of 
being  removed,  nor  was  an  opportunity  of  being  heard  in  his  defence  against  such 
order  even  given  him.  All  judicial  jjroceedings  against  a  party  require  that 
notice  should  be  first  given.  Bagg's  Case  (11  Co.  99,  a.).  The  King  v.  Benn  and 
Church  (6  Term.  Rep.  198).  The  order  of  amotion,  in  Willis  v.  Sir  George  Gipps 
[5  Moo.  P.C.  379],  removing  a  Judge,  was  held  illegal,  and  reversed,  because  the 
Judge  had  not  received  notice,  nor  had  been  afforded  an  opportunity  to  answer 
the  charges  brought  against  him :  we  submit,  therefore,  upon  this  ground,  that 
this  order  amoving  the  Appellant  from  office  ought  to  be  discharged,  and  the 
Appellant  restored  to  his  office  of  Judge,  as  the  proceedings  of  the  Lieutenant- 
Governor  and  Council  were  wholly  irregular. 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  R.  Phillimore,  for  the  Lieutenan1>Governor 
and  Council  of  Van  Dieman's  Land. 

The  order  was  fully  justified  by  the  conduct  of  the  Appellant ;  the  chief  grounds 
of  complaint  against  him  are,  first,  obstructing  the  recovery  of  a  debt,  justly 
due  by  himself;  and,  secondly,  the  general  state  of  pecuniary  embarrassment  in 
which  he  was  found  to  be  in.  The  Appellant  having  first  put  his  lawful  creditor 
in  a  situation  which  compelled  him  to  sue  for  his  debt  in  a  Court  of  Justice, 
avails  himself  of  his  judicial  station  in  that  Court,  being  the  only  Court  in  which 
the  action  could  be  brought,  to  prevent  the  recovery  of  the  debt,  [498]  which  he 
admitted  to  be  due;  this  is  an  act  impeding  the  administration,  and  thereby 
defeating  the  ends  of  justice,  and  was  such  a  gross  act  of  misbehaviour  in  his  office, 
as  amply  to  justify  his  removal.  Secondly,  it  appears,  from  the  evidence,  that  the 
various  pecuniary  embarrassments  of  the  Appellant,  while  sitting  as  a  Judge,  in  a 
Court  composed  of  only  two  Judges,  and  necessarily  requiring  the  presence  of 
both,  for  the  determination  of  all  cases  brought  before  it,  were  such  as  to  be  wholly 
inconsistent  with  the  due  and  unsuspected  administration  of  justice  in  that  Court, 
and  tended  to  liring  into  distrust  and  disrepute  the  judicial  office  in  the  Colony: 
this  was  another  strong  reason  for  his  removal.  It  is  now  urged  by  the  Appellant, 
for  the  first  time,  that  the  order  is  irregular,  in  amoving  him,  inasmuch  as  he  was 
only  called  upon  to  show  cause  why  he  should  not  bo  suspended  :  that  is  not  material ; 
he  had  sufficient  notice  of  t!ic  nature  of  the  proceeding,  and  amjile  time  given  to 
make  a  defence,  but  he  had  no  defence  which  he  could  have  alleged  against  suspension, 
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which  he  ooukl  have  alleged  against  aiuotioii.  The  couiinon-law  Courts  will  not 
award  a  mandamus  to  a  Corporation,  to  restore  a  party  to  a  corporate  office,  where 
his  removal  has  been  defective  in  form,  tiie  only  effect  of  which  would  be  to  restore 
an  officer  who  they  would  be  bound  immediately  to  remove  in  a  more  formal 
manner.  The  Kincj  x.  Griffiths  (5  B.  and  Aid.  731).  The  King  v.  The  Mayor,  etc., 
of  London  (2  Term.  Rep.  177).  Ilex  v.  Gaskin  (8  Term.  Rep.  209).  TIte  Queen 
V.  Sinl/h  (5  C|».B.  Rep.  614).  T/ie  Queen  v.  The  Governors  of  DarUnylon  School 
(6  Q.B.  Rep.  682).  Substantial  jus-[499]-lice  has  been  done  to  him.  The  case  of 
Willis  V.  Sir  G.  Gipps  is  distinguishable  from  the  present;  there  Mr.  Justice  Willis 
had  no  opportunity  of  making  his  defence,  which  was  not  so  in  the  present  case. 
Mr.  Teed,  Q.C.,  in  reply. 

Lord  Brougham. — Their  Lordships  have  agreed  upon  the  report  they  will  make 
to  the  (iHieen  :   they  do  not  state  their  reasons  in  these  cases. 

The  report  of  their  Lordships  to  Her  Majesty,  was  as  follows:  — 

"  The  Lords  of  the  Committee  have  taken  the  said  Petition  and  Appeal  into 
consideration,  and  having  heard  counsel  on  behalf  of  Mr.  Montagu  and  likewise 
on  behalf  of  the  (iovernor-General  of  Van  Dieniau's  Land,  their  Lordshiits  agree 
humbly  to  report  to  your  Majesty,  as  their  opinion,  that  the  Governor  and  Executive 
Council  had  power,  by  law,  to  amove  Mr.  Montagu  from  his  office  of  Judge  of  the 
Supreme  Court  of  Van  Dieman's  Land,  under  the  authority  of  the  22nd  of  Geo. 
IIL  ;  that,  upon  tlie  facts  appearing  before  the  Governor  and  Executive  Council, 
as  established  before  their  Lordships,  in  that  case,  there  were  sufficient  grounds 
for  the  amotion  of  Mr.  Montagu  ;  that  it  appears  to  their  Lordships,  that  there 
was  some  irregularity  in  pronouncing  an  order  for  amotion,  when  Mr.  Montagu 
had  been  called  upon  to  show  cause  against  an  order  for  suspension ;  but,  inasmuch 
as  it  does  not  appear  to  their  Lordships,  that  Mr.  Montagu  has  sustained  any 
prejudice  [500]  by  such  irregularity,  their  Lordships  cannot  recommend  a  reversal 
of  the  order  of  amotion.." 

This  report  was  confirmed  by  an  Order  in  Council,  dated  the  18th  of  July, 
1849,  when  it  was  ordered,  "  that  the  said  petition  and  appeal  be,  and  the  same  are, 
hereby  dismissed  this  Board." 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  4.  Judgea  and  Courts;  tit. 
PUBLIC  OFFICER,  A.  Judicial  Capacity,  1.  Judge,  e.  Amotion.  See  note  to 
Willis  V.  Gipijs,  1846,  5  Moo.  P.C.  at  p.  :i9:5.] 


ON  APPEAL  FROM  BRITISH  GUIANA. 

MICHAEL  McTURK, — Appellant ;  The  Executor  and  Representatives  of  the  estate 
of  COLIN  DOUGLAS,  senior,  deceased, — Respondent  *  [July  2,  1849]. 

Parties  to  an  appeal  agreed  to  compromise  the  same,  and  that  the  Appellant 
should  have  paid  over  to  him  a  certain  sum  of  money,  the  amount  of  com- 
pensation, in  respect  of  slaves  attached  to  an  estate,  the  subject  of  the 
appeal.  Upon  petition,  to  dismiss  the  appeal,  an  order  of  dismissal  made, 
containing  also  an  order  for  the  Accountant-General  of  the  Court  of  Chan- 
cery, to  pay  to  the  Appellant  the  compensation-money  in  question. 

This  was  an  application,  by  the  Appellant,  upon  Petition,  to  dismiss  the  appeal, 
and  for  the  order  of  [501]  dismissal,  to  contain  an  order  upon  the  Accountant- 
General  in  Chancery,  to  pay  over  to  the  petitioner  the  sum  of  £2361  13s.  9d.,  the 
amount  awarded,  as  compensation,  in  respect  of  certain  slaves  attached  to  a 
plantation  in  British  Guiana.  The  petition  set  forth,  that  the  appeal  was  brought 
from  a  sentence  of  the  Supreme  Court  at  British  Guiana,  and  was  heard  by  the 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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Judicial  Committee,  ou  the  Sth  of  December,  1836,  when  the  case  was  referred  to  an 
accountant,  to  take  the  accounts ;  that  various  proceedings  were  had  before  the 
accountant,  but  that  no  report  had  been  made.  That  in  consequence  of  this  suit 
and  appeal,  a  claim  and  counter-claim,  before  the  Commissioners  of  Compensation, 
was  not  proceeded  with,  and  that  the  money  was  invested  in  the  3  per  cent,  an- 
nuities, and  then  standing  in  the  name  of  the  Accountant-General  of  the  Court  of 
Chancery.  That  the  parties  had  agreed  to  compromise  all  matters  in  dispute 
lietweeu  them,  and  that  the  Appellant  should  have  this  sum  of  money,  but  that  the 
Supreme  Court  declined  to  make  an  order,  in  consequence  of  the  compensation- 
money  being  the  subject  of  appeal.  The  petition  prayed,  that  the  sum  of 
£2361  13s.  9d.,  bank  3  per  cent,  annuities,  standing  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  "  British  Guiana,  No.  586,"  in  the  litigated  West 
India  Compensation  account  of  the  Court  of  Chancery,  "  subject  to  suits,"  might 
be  transferred,  by  the  Accountant-General,  to  the  Petitioner,  in  full  of  the  claim 
made  by  him,  and  that  all  further  proceedings  [502]  in  the  original  actions  might 
be  stayed,  and  the  appeal  dismissed. 

Mr.  Edmund  F.  Moore,  in  support  of  the  Petition';  and  Mr.  B.  S.  Follett,  for 
the  Respondent,  consented. 

The  Order  was  made  according  to  the  prayer  of  the  petition. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  PRn-y  Council;  6.  Practice, 

o.  Otiier  Matters.] 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  1849-51.  By  Edmund 
F.  Moore,  Barrister-at-LaAv.    Vol.  VII. 


ON  APPEAL  FROM  THE  SUPREME  COUKT  OF  NEW  SOUTH  WALES. 

The  Most  Noble  SOPHLA.  MARCHIONESS  DOWAGER  of  BUTE,  the  Honourable 
Lady  ADELAIDE  HASTINGS,  ALEXANDER  HUNTER,  ANDREW  HUNTER, 
Colonel  JAMES  MDOWAL,  JAMES  PATRICK,  JAMES  OGILVIE  FAIRLIE, 
Lord  GILBERT  KENNEDY,  JAMES  KENNEDY  BAILIE,  WILLIAM  ALLI- 
SON CUNNINGHAME,  ARTHUR  FORBES,  ELIZABETH  CARR,  ELEA- 
NORA  HI'NTER  and  MARY  CHAPMAN,— .I/v^'/fo/(^s- ;  HENRY  WARD 
MASON,  JAMES  WATSON,  JOHN  HUNTER,  ARCHIBALD  MLACHLAN 
and  WILLIAM  miLL,—Respondeuf.s  *  [June  26,  27,  July,  5,  18i9]. 

HEARD,  L\r  parte. 

A.  on  liehalf  of  himself  and  certain  other  persons,  resident  in  Scotland,  his 
constituents,  by  deed  engaged  B.  and  C.  to  act  as  agents  and  managers  in 
New  South  Wales,  empowering  them  to  purchase  sheep,  cattle  and  land,  on 
behalf  of  A.  and  his  constituents,  for  which  purpose  certain  sums  were  re- 
mitted to  the  Colony,  to  be  invested  for  them  and  placed  to  their  individual 
interest,  and  the  jjroceeds  of  the  stock,  etc.,  were  to  be  remitted  to  their 
respective  credits.  B.  and  C.  were  to  receive  for  their  trouble  and  expense, 
one  third  of  the  proceeds  of  the  stock.  With  the  money  remitted,  B.  and  C. 
bought  stock  and  lands,  and  conducted  the  establishment  in  the  Colony  in 
their  own  name.  B.  and  C.  afterwards  liecame  embarrassed,  and  contracted 
liabilities  in  the  management  of  the  property,  and  drew  bills  on  A.  on  ac- 
count of  the  establishment,  which  Inlls  were  endorsed  by  D.  and  other  parties 
in  the  Colony  :  these  bills  being  dishonoured,  and  B.  and  C.  being  pressed 
by  the  indorsees,  executed  a  Deed  of  assignment,  and  conveyed  the  whole  of 
the  trust  propertj^,  and  some  property  of  their  owm,  to  D.,  for  himself  and 
the  other  indorsees.  D.  had  notice  of  the  Deed  appointing  B.  and  C.  agents 
and  managers,  and  that  there  was  no  authority  on  the  part  of  B.  and  C.  to 
draw  bills  on  behalf  of  their  constituents,  which  could  personally  bind  them. 
Upon  a  bill  filed  by  A.,  and  his  constituents,  against  B.,  C,  and  D.,  to  set 
aside  the  Deed  of  assignment,  as  fraudulent  and  void,  and  for  an  account, 
the  Supreme  Court  at  Sydney  held,  that  the  Plaintiffs  were  not  entitled  in 
equity  to  relief,  and  that  their  remedy  was  to  sue  D.  at  law.  Held  by  the 
Judicial  Committee  of  the  Privy  Council  reversing  such  decree  : — 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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First,  that  the  decree  was  erroneous,  in  dechiring  that  the  relief  sought  by  the 
Bill  was  not  of  a  proper  equitable  character ;  and 

Secondly,  that  under  the  circumstances,  B.  and  C.  had,  as  such  agents  and 
managers,  authority  to  dispose  of  the  property  entrusted  to  them,  in  dis- 
charge of  the  debts  incurred  by  them  on  behalf  of  A.,  and  his  constituents, 
in  the  management  of  such  property,  and  that  the  Deed  of  assignment 
was  valid  as  against  A.  and  his  constituents,  to  the  extent  of  subjecting 
such  joint  property  to  the  payment  of  the  debts  and  liabilities  contracted, 
but  null  and  void  as  to  the  residue,  and  an  account  directed  to  be  taken  in 
the  Court  below,  of  such  debts  and  liabilities. 

Parties  having  separate  and  distinct  interests  were  joined  together  as  co- 
plaintiffs.  Held,  that  as  no  objection,  for  misjoinder  or  multifariousness,  had 
been  raised  by  the  answer,  or  at  the  hearing  in  the  Court  below,  to  the  frame 
of  the  Bill,  it  could  not  be  taken  upon  appeal  [7  Moo.  P.C.  18]. 

Some  of  the  Plaintiffs  had  died  in  the  course  of  the  appeal,  and  the  suit  had 
not  been  revived  against  their  representatives.  In  such  circumstances,  the 
appeal  was  allowed  to  be  prosecuted  in  the  name  of  the  surviving  Plaintiffs, 
as  this  Court  is  not  disposed  to  give  effect  to  technical  rules  in  pleading, 
which  would  prevent  justice  being  done  [7  Moo.  P.C.  19]. 

A  party  to  a  suit,  having  an  interest  in  the  subject-matter  in  his  own  right, 
and  also  as  trustee  for  other  parties,  became  insolvent,  and  his  interest  was 
vested  in  a  trustee  appointed  to  his  sequestered  e.state.  Held,  that  he  might, 
as  such  trustee,  prosecute  an  appeal  from  an  order  made  in  the  suit,  not- 
withstanding the  insolvency  and  the  vesting  of  his  estate  and  interest  in  the 
trustee  of  the  sequestered  estate  [7  Moo.  P.C.  20]. 

Upon  Petition,  leave  granted  to  appeal  from  an  order  of  the  Supreme  Court  at 
New  South  Wales,  although  no  provision  for  appeal  to  the  Queen  in  Council 
was  made  by  the  Charter  of  Justice,  or  Act  of  Parliament  creating  that 
Court  [7  Moo.  P.C.  13]. 

In  the  year  183S,  the  Appellant,  Alexander  Hunter,  being  desirous  of  forming  an 
establishment  in  New  South  [2]  Wales,  invested  certain  sums  of  money  in  the  pur- 
chase of  sheep  and  other  stock  in  the  Colony,  for  himself,  and  on  account  of  the 
Appellants  and  certain  other  persons,  his  constituents ;  and  entered  into  an  agree- 
ment with  the  Respondent,  James  Watson,  then  in  Edinburgh,  but  about  to  sail  for 
New  South  Wales,  [3]  to  act  for  him  as  agent  in  the  Colony.  This  agreement,  which 
was  dated  the  5tli  of  December,  1838,  was  in  writing,  in  the  Scotch  form,  and  pro- 
vided, among.st  other  things,  that  Ale.xauder  Hunter  should  send  Watson  sundry 
sums  of  money  belonging  to  him.  Hunter,  and  his  co-adventurers,  amounting  in  the 
aggregate  to  not  less  than  £5000,  to  be  employed  in  the  purchase  of  stock,  consisting 
of  horses,  cattle  and  sheep,  and  Watson  engaged  ''  to  take  care  of,  maintain,  and 
properly  to  manage,  to  the  best  of  his  judgment,  the  whole  of  the  said  stock,  and  to 
receive  for  his  trouble  and  expenses  in  so  doing  one-third  of  tlie  produce  of  said 
stock."  Watson  was  to  transmit  annually  his  accounts  to  Alexander  Hunter,  and 
to  remit  such  portions  of  the  yearly  profits  to  Alexander  Hunter  and  those  of  his 
co-adventurers,  to  whom  the  investment  belonged,  as  they  required,  and  to  invest 
the  remainder  in  stock,  in  the  same  manner  as  was  provided  in  regard  to  the 
original  investment.  The  deed  of  agreement  also  provided,  that  if,  after  Watson 
arrived  at  New  South  Wales,  he  .should  join  in  partnership  with  the  other  Respond- 
ent, John  Hunter,  (who  had  a  short  time  previously  sailed  for  that  Colony,)  he  should 
be  entitled  to  do  so,  on  the  footing  of  the  contract. 

Of  the  same  date,  another  deed  of  agreement,  in  the  Scotch  form,  was  executed 
by  Alexander  Hunter  and  the  Respondent,  Watson,  by  which  it  was  provided,  that 
Watson  might  apply  such  part  of  the  capital  with  which  he  was  intrusted,  as  he 
thought  proper,  in  the  [4]  puri-hase  of  land  in  New  South  Wales  for  pasturing  the 
cattle. 

When  Watson  arrived  at  Port  Philij),  he  entered  into  i)artiievsliip  with  the  Re- 
spondent, Hunter,  and  they  afterwards  acted  jointly  as  agents  of  the  Appellants 
and  the  other  persons  from  whom  the  remittances  were  sent,  and  as  such  took  charge 
of  the  stock  purchased  wUh  the  monies  remitted  to  them  for  that  purpose. 
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The  Respondent,  Watson,  took  out  with  hiui  hirge  sums  of  money,  which  he 
received  from  Alexander  Hunter,  and  on  various  occasions  afterwards  Alexander 
Hunter  remitted  to  Watson  and  Jolin  Hunter  sums  of  money  to  be  invested  by  tliem 
on  the  footing  of  the  agreement. 

With  these  monies  Watson  and  Hunter  purchased  horses,  cattle  and  sheep,  and 
certain  parcels  of  land  in  Now  South  Wales.  The  remittances  made  were  severally 
and  distinctly  for  the  different  Ajipellants  and  other  persons,  on  whose  behalf  they 
were  sent. 

Watson  and  Hunter  set  apart  for  themselves,  from  time  to  time,  their  proportion 
of  the  produce,  wlielher  consi.sting  of  wool  or  of  young  cattle.  This  mode  of  re- 
nmneration  was  according  to  the  usual  custom  observed  in  New  Soutli  Wales  in 
such  cases,  and  was  provided  for  by  the  agreement  of  the  5th  of  December,  1838. 

Watson  and  Hunter  sent  home  two  shipments  only:  one  in  1840,  which  realised 
£84  4s.  9d.,  after  providing  for  the  bills  drawn  against  the  shipment ;  and  tlie  other 
in  1841,  against  which,  Watson  and  Hunter  drew  bills  to  a  larger  amount  than  its 
value  by  the  sum  of  £2.35  13s.  9d. 

In  July,  1841,  Watson  and  Hunter  commenced  [5]  drawing  bills  of  exchange  on 
Alexander  Hunter,  and  they  continued  to  do  so  till  March,  1842,  by  which  time 
their  drafts  amounted  to  about  £20,000. 

Alexander  Hunter  accepted  two  of  the  earliest  of  these  drafts,  for  £1000  and 
£600  respectively,  for  the  honour  of  Watson  and  Hunter,  but  as  he  had  no  funds  of 
theirs  in  his  hands,  he  refused  to  accept  any  more  of  these  drafts,  and  they  were 
accordingly  returned  dishonoured  to  the  Colony. 

Watson  and  Hunter  had  discounted  the  dishonoured  drafts  with  the  Union  Bank 
and  the  Bank  of  Australasia,  having  previously  got  them  indorsed  Ijy  different 
parties,  and,  amongst  others,  by  the  Respondent,  Mason,  to  the  amount  of  £8200. 
In  applying  for  these  di.scounts,  Watson  and  Hunter  disclosed  to  the  banks  their 
character  of  agents.  In  a  letter  to  the  manager  of  the  Union  Bank,  dated  the  15th 
January,  1842,  when  applying  to  have  a  draft  for  £1000  cashed,  they  stated  that 
"  they  were  acting  as  agents  for  the  Marquis  of  Ailsa  and  other  parties,  who  had 
invested  large  sums  of  money  in  stocks  of  cattle,  sheep  and  horses,  and  also  land." 

After  some  of  the  dishonoured  bills  had  returned  to  the  Colony,  in  the  month  of 
May,  1842,  the  Respondents,  Watson  and  Hunter,  and  Mason,  and  the  other  persons 
■who  were  indorsers,  had  meetings  and  negotiations  with  the  Banks  for  the  purpose 
of  making  some  arrangements  to  provide  for  the  returned  bills.  Tlie  indorsers  had 
a  copy  of  the  Deed  of  agreement  of  5th  December,  1838,  in  their  possession,  and  it 
was  read  by  them,  including  Mason,  at  the  meetings  they  had  on  the  subject  of  the 
assignment  of  the  property. 

The  proposal  made  at  the  meeting  of  the  indorsers  [6]  was,  that  tlie  whole  of 
the  property  should  be  assigned  to  some  fit  and  proper  person  to  be  proposed  by  the 
Banks  and  the  \ndorsers,  and  tliat  the  property  assigned  should,  from  time  to  time, 
be  sold  in  order  to  provide  for  the  dislionoured  bills.  The  Banks  having  threatened 
sequestration,  the  indorsers  opposed  the  sequestration  of  the  estate,  being  in  the 
daily  expectation  of  the  arrival  of  some  person  from  Scotland,  who  might  be  em- 
powered by  tliose  concerned  at  home  to  make  the  necessary  arrangements. 

The  Banks  abandoned  their  intention  to  sequestrate,  and  the  parties  applied  to, 
to  advance  upon  an  assignment  of  the  property  from  Watson  and  Hunter,  declined 
to  do  so.  It  was  then  arranged,  by  the  indorsers,  that  the  assignment  should  be 
taken  in  favour  of  the  Respondent,  Mason. 

The  Deed  of  assignment  was  dated  the  9tli  of  August,  1842.  It  professed  to  deal 
with  the  property  as  if  it  belonged  absolutely  to  Watson  and  Hunter,  making  no 
allusion  whatsoever  to  the  owners  in  Great  Britain.  By  this  deed,  Mason  acquired 
the  means  of  paying  off  the  bills  for  £8200,  on  which  he  stood  liable  as  indorser. 
to  the  Banks,  the  holders.  The  dsed  also  provided,  that  the  assignment  should  be 
in  trust,  to  pay  all  expenses  of  assignment  and  management,  and  also  compensa- 
tion and  connnission  to  Mason  at  the  rates  following: — viz.,  on  sales  under  £1500, 
5  per  cent.  ;  above  £1500,  2|  per  cent,  (if  by  auction,  one-half  of  the  alx^ve  sums) : 
guarantee,  £2  10s.  per  cent.;  accepting  £2  10s.  per  cent.;  cash  advance,  £5  per 
cent. ;  withdrawal,  £2  5s.  per  cent. ;  and  interest  account  on  the  debtor  side,  £12  10s. 
per  cent,  per  annum,  and  on  the  credit  side  £10  per  cent,  per  annum ;  and  the  deed, 
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after  providing  that  Watson  and  Hunter  should  act  [7]  and  assist  in  the  sale  and 
management  of  the  property  assigned,  contained  the  following  proviso  :  "  That  the 
said  Henry  Ward  Mason,  his  executors,  administrators,  or  assigns,  do  and  shall, 
for  the  space  of  twelve  calendar  months  next  ensuing  the  day  of  the  date  hereof, 
pay  or  allow  unto  each  of  them,  the  said  James  Watson  and  John  Hunter,  the  clear 
sum  of  £300,  by  even  half-yearly  payments,  although  they  or  either  of  them  shall 
not  act  or  assist,  or  be  required  to  act  or  assist,  in  such  sale,  management,  care, 
preservation,  keeping,  receipt,  collection,  and  conversion,  as  aforesaid."  And  after 
making  provision  for  these  expenses,  commissions,  and  annuities,  the  trusts  of  the 
deed  were,  secondly,  to  pay  all  the  local  debts  of  Watson  and  Hunter  (excepting  the 
liills  drawn  on  Alexander  Hunter  or  other  persons  in  Great  Britain,  which  were  or 
should  be  returned  dishonoured),  with  interest ;  thirdly,  to  pay  the  Respondent, 
Mason,  the  sum  of  £20,000,  with  interest  at  £12  10s.  per  cent,  per  annum;  and, 
fourthly,  in  case  of  any  residue,  but  not  otherwise,  to  pay  all  sums  due  in  respect 
of  the  said  Ijills  of  the  Respondents,  Watson  and  Hunter,  on  the  Appellant,  Hunter, 
or  any  other  person  in  Great  Britain,  which  had  been  returned  or  should  be  re- 
turned dishonoured,  with  interest,  re-exchange,  etc. ;  and  lastly,  to  pay  the  residue 
to  Watson  and  Hunter  in  equal  shares  as  tenants  in  common  and  not  joint  tenants; 
and  the  trusts  of  the  conveyance  were,  that  Mason  should  sell  the  lands,  and,  after 
defraying  expenses,  .should  pay  the  residue  or  surplus  to  Watson  and  Hunter,  in 
"  equal  shares  and  proportions  as  tenants  in  common,  and  not  as  joint  tenants,  and 
their  respective  executors  or  administrators,  as  or  in  the  nature  of  personal  estate 
for  their  respective  own  use  and  benefit." 

[8]  Mason  afterwards  obtained  from  Watson  and  Hunter  conveyances  of  the 
lands,  Ijelonging  to  the  Appellants  and  the  other  principals  for  whom  they  acted,  and 
he  entered  into  possession  thereof,  and  of  the  stock  thereon,  .and,  from  time  to 
time,  effected  sales,  the  proceeds  of  which  he  received. 

On  the  -tth  of  October,  1842,  a  bill  was  filed  in  the  Supreme  Court  of  New  South 
Wales,  for  the  District  Phillip,  at  the  instance  of  the  Appellants,  and  also  of  the 
following  parties,  since  deceased :  Archibald,  Marquis  of  Ailsa,  Colonel  Charles 
Swindell  Norvell,  Dr.  Donaldson,  Ellen  Louisa  Tulloh,  and  Sir  Charles  D'Oyley, 
against  James  Watson,  John  Hunter,  and  Henry  Ward  Mason.  The  bill,  after 
stating  the  above  circumstances,  prayed,  that  the  Deed  of  assignment  of  the  9th  of 
Auguist,  1842,  might  be  decreed  to  be  fraudulent  and  void,  and  that  the  Respondent, 
Mason,  should  be  decreed  to  pay  and  assign  to  the  Appellant,  Alexander  Hunter,  in 
trust  for  himself  and  the  other  Plaintiffs  in  the  cause,  the  lands  conve3'ed  to  him  by 
Watson  and  Hunter,  and  to  account  for  the  proceeds  of  any  sales  he  might  have 
made  of  the  stock,  and  that  a  receiver  might  be  appointed  to  receive  the  rents  of  the 
lands,  the  stock,  and  its  proceeds,  and  to  manage  and  take  care  of  the  same.  The 
bill  also  prayed  an  account  of  all  sums  received  by  Watson  and  Hunter,  from  or  on 
account  of  the  Plaintiffs,  and  of  the  application  thereof,  and  of  the  increase  of  the 
stock,  and  for  payment  of  the  balance.  The  bill  further  prayed  for  an  injunction 
to  restrain  the  Respondent,  Mason,  from  selling  or  disposing  of  the  lands  or  the 
stock,  or  otherwise  wasting  or  injuring  the  same. 

The  Court  granted  an  injunction  restraining  the  Respondent,  Mason,  from 
selling  or  disposing  of  any  of  the  sheep,  cattle,  and  horses,  and  also  from  [9] 
selling  the  lands,  tenements,  and  hereditaments,  and  appointed  a  receiver. 

The  Respondents,  Watson,  Hunter,  and  Mason,  put  in  separate  an.swers  to  the 
bill.  The  answers  of  W^atson  and  Hunter  set  forth,  that  there  had  been  a  great 
depreciation  in  the  value  of  stock,  whereby  sales  could  not  be  advantageously  effected, 
and  that  the  dishonoured  bills  were  drawn  upon  Alexander  Hunter,  for  the  purpose 
of  meeting  the  expenditure  occasioned  by  the  management  of  the  stock. 

Mason,  by  his  answer,  set  up  as  a  defence,  that  he  was  a  bona  fide  purchaser  for 
valuable  consideration  without  notice,  actual  or  constructive,  express  or  implied, 
of  the  direct  or  exact  interest  of  the  Plaintiffs,  or  of  any,  or  either  of  them,  in  the 
personal  e.state  and  premises.  The  answer  then  proceeded  to  state,  that  he  believing 
that  the  other  Defendants,  Watson  and  Hunter,  were  in  possession,  as  the  owners 
and  proprietors  thereof,  and  fully  empowered  and  authorized  to  .sell  and  dispose  of 
the  same,  on  the  0th  day  of  August  agreed  with  the  Defendants,  Watson  and  Hunter, 
for  the  assignment  to  him  of  the  stock  and  personal  estate.     And  it  admitted  that 

782 


BUTE  (marchioness  OF)  V.   MASON  [1849]  VII  MOORE,  10 

hf  had  seen  a  copy  of  the  agreeniciit  lietween  Alexander  Hunter  and  Watson.  Il  then 
went  on  to  state,  that  he  believed  it  to  lie  true  tliat  the  liills  of  exchanj^e  drawn  by  the 
Defendants,  Watson  and  Hunter,  upon  the  Plaintiff,  Alexander  Hunter,  and  in- 
dorsed bj'  him,  and  wliieh  liave  been  returned  dishonoured,  were  not  drawn  with  the 
authority  of  the  Plaintiff,  Alexander  Hunter,  or  of  the  other  Plaintiff's.  The  answer 
then  suggested  and  insisted,  that  a  co-partnership  existed  between  the  Plaintiffs 
and  Watson  and  Hunter  ;  and  that  the  joint  business  was  carried  on  [10]  by  the 
Defendants,  Watson  and  Hunter,  as  the  o.stensible  jiartners,  having  full  control  over 
and  power  of  disposing,  managing,  and  directing  all  the  affairs  of  the  partnership 
concern. 

Pending  tiie  cause,  Watson  and  Hunter  became  insolvents,  and  the  Respondent, 
Archibald  M'Lachlan,  was  appointed  trustee  of  their  respective  separate  estates, 
and  the  other  Kesjjondent,  William  Hull,  was  appointed  trustee  of  their  joint  estate. 
M'Lachlan  and  Hull  were  made  parties  to  the  suit  by  supijlemental  bills.  The  Re- 
spondent, Mason,  likewise  laecame  insolvent,  and  his  estate  was  secjuestered  ;  and 
M'Lachlan,  as  the  tru.stee  of  his  sequestered  estate,  was  also  made  a  party  to  the 
suit. 

At  the  hearing,  on  the  5th  of  October,  1843,  Mr.  Jeffcott,  the  Resident  Judge  at 
Port  Philli]),  made  a  decree,  directing  certain  accounts  to  be  taken  and  inquiries 
to  be  made. 

The  Plaintiffs  afterwards  applied  for  and  obtained  a  rehearing  of  the  cause. 

By  the  decree,  made  on  the  rehearing,  dated  the  21st  of  September,  1844,  the 
same  Resident  Judge  reversed  the  decree  of  the  5th  of  October,  1843,  and  declared 
the  Deed  of  assignment  of  the  9th  of  August,  1842,  to  he  fraudulent  and  void,  as 
against  the  Plaintiff's,  and  referred  the  cause  to  the  Deputy-Registrar,  to  inquire 
what  portion  of  the  property  assigned  by  the  deed  belonged  to  the  Plaintiff's,  and 
the  other  persons,  not  parties  in  the  cause,  whose  names  were  mentioned  in  the 
schedules  annexed  to  Watson's  answer,  and  whether  the  shares  of  any  of  these 
persons,  not  parties,  had  been  assigned  or  transferred  to  the  Plaintiffs,  or  an)',  and 
which  of  them  ;  the  Plaintiffs  having  undertaken  to  give  the  utmost  effect  to  the  [11] 
right  of  any  persons  who  might  be  found  to  be  interested  in  the  subject  of  the  suit 
who  were  not  parties  to  the  cause.  An  inquiry  was  also  directed  as  t-o  the  amount 
of  the  remittances  made  to  the  Defendants,  Watson  and  Hunter,  how  the  same  were 
invested,  and  whether  any  portion  remained  uninvested;  and  accounts  were  ordered 
to  be  taken  of  the  stock  purchased  by  Watson  and  Hunter,  and  of  the  increase ;  dis- 
tinguishing what  portions  belonged  to  the  Plaintiff's  respectively,  and  what  portions, 
if  any,  to  the  Defendants.  The  Registrar  was  al.so  directed  to  inquire  what  portions, 
if  any,  of  the  stock  had  been  sold  by  the  Defendant,  Mason,  and  for  what  sums  of 
money ;  and  to  take  an  account  of  the  lands  and  hereditaments  purchased  for  the 
Plaintiff's  by  Wat«on  and  Hunter,  and  of  the  rents  and  profits;  and  also  of  the  debts 
and  liabilities  properly  incurred  by  Watson  and  Hunter,  and  justly  chargeable  to 
the  Plaintiffs  ;  and  the  Registrar  was  to  state  any  special  circumstances. 

All  the  Defendants  acquiesced  in  this  decree,  excepting  the  Respondent,  Mason, 
who  alone  appealed  to  the  Supreme  Court  at  Sydney;  in  this  appeal  he  was  not 
joined  by  M'Lachlan,  the  trustee  of  his  sequestered  estate. 

When  the  appeal  came  on  for  itearing,  in  April,  1.845,  the  Plaintiff's  objected, 
that  Mason  had  no  title  to  complain  of  the  decree  appealed  against,  inasmuch  as  all 
the  interest  he  had  in  the  property  was  vested  in  M'Lachlan,  who  had  acquiesced  in 
the  decree;  but  the  Court  overruled  this  objection,  and  after  hearing  the  cause  on 
the  merits,  judgment  was  delivered  by  the  Chief  Justice,  the  material  part  of  which 
was  as  follows  : — "  The  Plaintiff's  case  is  this :  they  have  sent  out  moneys  at  dift'erent 
times  to  certain  agents  to  be  invested  for  them,  and  they  were  invested  accordingly. 
[12]  The  property  purchased  is  their  own:  if  not  belonging  to  them  all  or  in 
entirety,  it  belongs  to  some  or  one  of  them,  and  is  expressly  so  de.scribed.  Putting 
aside  the  difficulty  which  here  arises,  and  the  question  whether  relief  could  be 
given  at  all  (for  to  whom  should  it  be  given?)  on  a  claim  so  loose  and  uncertain, 
here  is  a  claim  at  all  events  of  property,  of  legal  right.  The  Defendant,  Mason, 
has,  they  say,  fraudulently  obtained  possession  of  this  property:  then  he  can  be 
sued  at  law  ;  that  is  the  obvious  answer.  On  other  points  in  the  case  w-e  off'er  no 
distinct  opinion."     And  the  Court,  by  an  order,  dated  the  2nd  of  December,  1845, 
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declared,  "  That  the  said  Decree  of  his  Honor,  the  Resident  Judge  at  Port  I'hilli)). 
complained  of  by  the  said  petition  and  appeal,  ought  to  be  reversed  as  against  the 
said  Appellant,  Henry  Ward  Mason,  and  that  the  said  Respondents,  the  PlaintifiV 
in  the  Court  below,  were  not  entitled  to  any  relief  prayed  by  their  said  bill  as  against 
the  said  Apjiellant,  Mason,  and  that  their  said  bill  ought  to  be  dismissed  as  against 
the  said  Appellant  with  costs." 

The  cause,  having  returned  to  the  Court,  at  Port  Phillip,  was  heard  on  further 
directions,  and  by  an  order,  dated  the  16th  day  of  July,  1846,  Mr.  a  Beckett,  the 
then  Resident  Judge,  dissolved  the  injunction,  and  ordered  the  receiver  to  deliver 
possession  to  the  Respondent,  Mason,  of  the  stock  and  property  in  his  hands  or 
power  as  receiver,  and  also  of  all  lands  and  hereditaments  on  which  he  had  entered 
by  virtue  of  his  office.  And  it  was  also  ordered,  that  the  receiver  should  pass  his 
final  account  before  the  deputy-registrar,  and  should  pay  what  the  deputy-registrar 
should  certify  to  be  due  from  him  to  the  Respondent,  Mason,  and  directions  were 
given  for  taxing  costs.  And  it  [13]  was  ordered  that  the  Plaintiff  should  pay 
the  costs  to  the  Defendant,  Mason,  or  his  solicitor. 

By  a  subsequent  order,  dated  the  3rd  day  of  December,  1846,  made  on  a  petition 
preferred  by  the  Respondent,  M'Lachlan,  his  Honor  ordered  and  directed  that  the 
supplemental  bill  of  the  Plaintiffs  against  M'Lachlan  should  stand  dismissed,  as 
against  him,  with  costs. 

The  Appellants  were  the  only  surviving  Plaintiffs  in  the  cause. 

The  interest  of  the  legal  personal  representatives  of  the  deceased  Plaintiffs  was 
concurrent  with  that  of  the  Appellants;  they  all  had  notice  of  the  dependence  of 
the  appeal. 

In  consequence  of  there  lieing  no  power  given  by  the  Charter  of  Justice,  or  the 
Act  of  Parliament,  creating  the  Supreme  Court  at  New  South  Wales,  to  allow  an 
appeal  to  the  Queen  in  Council,  the  Appellants  presented  a  petition,  praying  for  leave 
to  appeal  from  the  order  of  the  2nd  of  December,  1845,  and  two  other  orders  con- 
sequential thereon. 

Mr.  J.  Anderson,  in  support  of  the  petition — Referred  to  Flint  v.  Walkei-  (5 
Moore's  P.C.  Cases,  179)  and  T/ie  Bank  of  Australasio  v.  Breillat  (6  Moore's  P.C. 
Cases,  1.32). 

Leave  to  appeal  from  this  order,  and  also  from  certain  supplemental  orders 
made  consequential  thereon,  was  granted. 

No  appearance  having  lieen  entered  by  the  Respondents,  the  appeal  now  came  on 
for  hearing,  ex  parte.  The  Appellants  submitted  that  the  decree  and  orders  appealed 
from,  were  erroneous,  for  the  following  reasons:  — 

1st.  Because  the  Respondent,  Mason,  had  no  title  or  [14]  interest  to  complain  of 
the  order  of  the  Resident  Judge  at  Port  Phillip,  of  the  21st  of  September,  1844,  in 
respect  of  the  sequestration  of  his  estates,  whereby  all  his  right  and  interest  therein 
became  vested  in  the  Respondent,  M'Lachlan. 

2nd.  Because  the  decree  of  the  21st  of  September,  1844,  having  been  acquiesced 
in  by  all  the  Respondents,  who  had  any  title  or  interest  in  the  subject-matter  of  the 
suit,  ought  not  to  have  been  varied  or  altered,  and  because  that  decree  was  well 
founded  in  itself. 

3rd.  Because  the  Plaintiffs  were  entitled  to  relief  in  equity  against  their  agents, 
Watson  and  Hunter,  and  the  Respondent,  Mason,  who  claimed  under  them  ;  and  the 
relief  prayed  by  the  bill  was  of  a  proper  equitable  character  and  description,  and 
such  as  the  facts  of  the  case  gave  the  Plaintiffs  a  right  to  obtain. 

4th.  Because  the  Deed  of  assignment  of  the  9th  of  August,  1842,  was  fraudulent 
and  void  as  against  the  Plaintiffs:  and  the  Respondent,  Mason,  well  knew  that  the 
property  assigned  and  covenanted  to  be  released  belonged  to  the  Plaintiffs,  and  that 
Watson  and  Hunter  had  no  power  or  right  to  assign  and  convey,  or  a]ipropriate 
the  same  to  their  own  use. 

5th.  Because  the  Deed  of  the  9th  of  August,  1842,  was  a  breach  of  trust  on  the 
part  of  Watson  and  Hunter,  and  the  Respondent,  Mason,  was  cognizant  of  and 
privy  to  such  breach  of  trust. 

6th.  Because  the  suit  was  not  exposed  to  any  objection  on  the  head  of  multi- 
fariousness or  misjoinder  or  nonjoinder  of  parties.  And  liecause  it  was  not  com- 
petent for  the  Respondent,  Mason,  to  bring  forward  any  such  objections,  in  respect 
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that  they  were  not  only  not  suggested  by  his  answer,  but  were  not  raised  by  liini 
in  tlie  Court  at  Port  Phillip. 

[15]  7th.  Because  the  interest  of  any  absent  parties  was  concurrent  with  that 
of  the  Plaintiti's,  and  was  sufficiently  protected  by  their  inidertaking  contained  in  the 
decree  of  the  21st  of  September,  1841.  And  even  although  this  were  otherwise, 
because  the  objection  would  not  lead  to  the  dismissal  of  the  suit  as  against  any  of  the 
Respondents. 

8th.  Because  the  Plaintiffs,  (Respondents  in  the  Supreme  Court  at  Sydney,)  ought 
not  to  have  been  made  liable  to  Mason,  the  Appellant,  in  the  costs  of  that  appeal 

The  Solicitor-General  (Sir  John  Roniilly),  and  Mr.  J.  Anderson,  for  the  Appel- 
lants.— The  Deed  of  assignment  made  by  Watson  and  Hunter  was  fraudulent  and 
void  as  against  the  Plaintiffs.  Mason  was  perfectly  aware  that  Watson  and  Hunter 
were  merely  agents,  and  were  dealing  with  property  of  persons  resident  in  Scot- 
land, and  tliat  they  had  no  authority  to  assign  and  convey  such  property. — [Mr. 
Pemberton  Leigh :  That  depends  upon  the  power  that  they  had  to  bind  their 
principals.  Suppose  they  represented  to  the  indorsers  that  they  were  agents  of 
persons  resident  in  Scotland,  and  got  the  bills  indorsed  upon  the  representation 
that  the  indorsees  should  have  the  security  of  the  property  of  which  they  had  the 
general  control  and  management;  would  an  assignment  of  the  property  for  the  pay- 
ment of  the  dishonoured  bills  be  within  the  authority  of  the  agency?  In  The  Bank 
of  Australasia  v.  Breillat  (6  Moore's  P.C.  Cases,  152),  the  directors  had  no  power 
under  the  Deed  of  Settlement,  to  wind  up  the  concern  of  the  Bank,  or  to  borrow  and 
bind  the  shareholders.  The  directors  however  thought  it  was  for  the  benefit  of  the 
shareholders  to  wind  up  the  concern,  and  to  pledge  their  [16]  credit,  and  it  was 
held,  that  the  power  to  pledge,  and  bind  the  shareholders,  was  a  necessary  incident 
to  their  authority,  as  directors.] — That  was  the  case  of  a  partnership  ;  here  the 
assignmeiit  is  treated  by  us,  as  a  breach  of  trust,  of  which  Mason  was  cognizant. 
He  had  a  knowledge  of  the  Deed,  and  knew  that  the  property  belonged  to  persons  in 
Scotland,  and  that  they  themselves  could  not  contract  debts  in  the  Colony  by  means 
of  their  agents;  neither  had  the  agents  any  power  by  the  Deed  to  contract  debts  so 
as  to  bind  the  persons  in  Scotland.  It  is  not  stated  in  the  answers,  that  the  parties 
at  home  authorized  Watson  and  Hunter  to  draw  bills.  Mason  was  aware  of  the 
scope  and  extent  of  their  agency,  and  that  it  did  not  extend  to>  making  parties  in 
Scotland  liable  for  any  debt  they  might  contract.  But  a  question  of  considerable 
importance  arises,  and  which  is  fatal ;  Mason  was  an  insolvent  at  the  time  he  pre- 
sented his  appeal  in  the  Court  below,  and  we  submit,  that  he  was  not  competent  to 
appeal  to  the  Supreme  Court  at  S3fdney.  This  very  point  was  lately  decided,  in 
Ror/ifort  v.  Battershij  (2  H.L.  Case's,  .388),  where  the  House  of  Lords  "held,  that  an 
insolvent  debtor  had  not  such  an  interest  in  property,  assigned  under  the  Insolvent 
Debtors  Act.  as  to  entitle  him  to  enter  into  any  litigation  respecting  it. — [Mr. 
Pemberton  Leigh :  The  difficulty  about  this  point,  is,  that  Mason  is  not  a  mere 
individual,  he  is  a  trustee,  not  merely  for  himself,  but  for  other  persons.  I  do  not 
see  how  you  can  get  rid  of  him.] 

Judgment  was  delivered,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh. — W^e  are  all  of  opinion  that  it  is  impossible 
to  support  the  decree  of  the  Court  below,  on  the  grounds  on  [17]  which  it  is  based. 
A  question  then  arises,  whether  the  decree  in  the  cause  is  to  be  reversed.  The  view 
which  their  Lordships  take  of  the  case,  is  this  :  it  appears  that  Watson  and  Hunter 
had  property  of  their  own,  (that  is  quite  clear,)  as  well  as  being  agents  ;  they  had 
received  monies  from  a  number  of  persons  in  Scotland,  transmitted  separately  and 
distinctly,  on  account  of  those  parties  individually,  and  these  sums  they  were  to 
lay  out  and  administer  for  the  benefit  of  the  individuals  who  sent  them.  They 
conduct  the  w-hole  business  and  establishment,  in  their  own  names,  it  being  known. 
as  it  appears  very  distinctly  upon  the  evidence,  to  the  persons  with  whom  they 
were  dealing,  that  they  not  only  had  property  of  their  own,  but  they  had  property, 
the  greater  part  probably,  not  their  own,  entrusted  to,  and  to  be  administered  by, 
them,  which  belonged  to  other  parties.  In  that  state  of  things,  Watson  and  Hunter 
drew  bills:  these  bills  are  drawai  as  between  themselves  and  their  principals,  and, 
•whether  rightly  or  wrongly  drawn  by  Watson  and  Hunter,  are  sworn  by  all  the 
parties  to  have  been  drawn  on  account  of  the  general  establishment.     These  bills 
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are  dishonoured,  and  there  seems  to  be  notliing-  in  the  case  to  show  that  there  was 
any  authority  on  the  part  of  the  agents  to  draw  bills  on  their  principals,  which  would 
personally  bind  them.  On  the  other  hand,  if  they  draw  bills  on  account  of  the 
property  committed  to  them,  although  they  could  not  bind  their  principals  personally 
for  the  payment  of  such  bills  ;  yet  in  the  situation  of  agents  and  managers  of  the 
trust  property  they  might  deal  with  the  property  itself,  and,  probably,  might  have 
authority  either  to  sell  or  pledge  such  property  for  the  jiayment  of  the  bills:  and 
then  the  question  comes  to  be  this  ;  the  deed  which  they  [18]  actually  do  execute  is 
a  deed  which  binds  the  whole  of  the  property,  including  the  trust  property,  as  their 
own,  and  the  whole  of  the  debts  as  their  own.  Now,  so  far  as  it  assigns  their  own 
property  for  papnent  of  their  own  debts,  of  course  it  would  l)e  effectual. 
On  the  other  hand,  so  far  as  it  assigns  the  trust  property,  which 
certainly  it  does,  it  would  be  clearly  bad.  It  also  would  be  bad,  we 
apprehend,  with  respect  to  those  trusts  for  commission  and  management  which  are 
included  in  the  trust  deed;  and,  therefore,  the  question  is,  whether,  the  deed  being 
in  that  form,  in  the  first  place,  it  would  not  be  good  to  bind  the  trust  property  to 
the  extent  of  giving  those  persons  who  had  made  themselves  liable  for  the  bills 
drawn,  on  what  they  call  the  joint  account ;  whether  it  would  not  be  good  to  the 
extent  of  making  the  joint  property  subject  to  the  payment  of  those  joint  debts. 
In  other  words,  to  the  payment  of  those  bills  which  were  drawn  on  account  of  this 
establishment.  And  if  it  would  not  have  that  effect,  whether,  at  all  events,  it  would 
not  have  been  good  to  this  extent,  that  those  persons,  Mason  and  whoever  else 
advanced  monies  on  the  faith  of  that  deed,  would  not  be  entitled  to  stand  in  the 
place  of  Watson  and  Hunter,  who  were  the  agents,  and  who,  supposing  a  balance 
to  be  due  to  them  from  their  principals,  would  clearly  have  a  right  themselves  upon 
that  property,  and  might  transfer  that  right  to  Mason. 

Then  there  is  a  further  question  as  to  the  frame  of  the  bill  filed  in  the  Court 
below  ;  we  should  be  extremely  unwilling  to  dispose  of  the  case  on  a  mere  technical 
point.  If  justice  could  be  done  as  the  bill  is  at  present  framed,  we  should  be  anxious 
to  do  it,  though  at  the  expense  of  technical  rules,  as  understood  here.  This  bill 
is  filed  by  several  Plaintiffs  claiming  [19]  separate  and  distinct  interests.  To  that 
it  is  said,  that  no  objection  to  their  joinder  is  taken  upon  this  record,  and,  therefore, 
no  objection  could  be  taken  on  appeal.  That  would,  we  think,  be  a  sufficient  answer. 
Then  comes  this  question  ;  several  of  the  persons  who  were  parties,  have  died  in 
the  course  of  the  proceedings,  and  the  suit  has  not  been  revived  against  them. 
There  may  be  two  ways,  perhaps,  of  looking  at  it;  one  would  be,  to  say  those  persons 
having  died  leaving  separate  and  distinct  interests,  you  would  maintain  the  suit  in 
respect  of  the  interests  of  those  persons  who  are  here,  leaving  out  those  who  are 
gone.  Another  view  which  has  been  taken  in  the  decree  in  the  Court,  at  Port 
Phillip,  by  Mr.  Justice  Jeffcott,  is,  to  treat  it  as  a  bill  filed  on  Ijehalf  of  a  class, 
although  it  is  not  a  bill  filed  on  behalf  of  the  Plaintiffs  and  other  persons  ;  and 
(looking  at  it  as  a  matter  of  form)  to  inquire  what  was  the  property  belonging 
to  these  Plaintiff's  and  also  to  other  persons  deceased,  or  jiersons  not  upon  the 
record,  who  may  also  be  interested. 

These  are  the  points  which  seem  to  arise  upon  this  appeal. 

Assuming  that  there  is  sufficient  proof  to  lay  a  foundation  for  an  inquiry,  whether 
there  is  some  property,  at  all  events,  belonging  to  these  Plaintiffs,  under  this  trust 
deed,  which  we  are  inclined  to  think  there  is,  upon  such  attention  as  we  have  given 
to  the  evidence;  and  also,  that  the  Plaintiffs  had  severally  made  remittances  of 
money  on  that  account,  it  will  be  necessary,  in  going  into  these  points,  to  consider 
whether  the  decree  as  it  originally  stood,  that  is,  Mr.  Justice  Jeffcott's,  can  be 
supported  ;  or  whether  it  will  be  necessary  to  modify  or  amend  the  decree  in  any  way. 
The  first  decree  may  be  wrong,  the  last  decree  is  clearly  wrong,  [20]  the  Judge 
deciding  that  there  was  no  relief  in  equity,  but  only  at  law.  The  remaining  point 
is,  that  Mason,  the  Appellant  below,  was  an  insolvent  at  the  time  he  presented  the 
A))]jeal.  Wc  have  considered  this  question:  the  difficulty  is,  that  he  is  not  a  mere 
individual ;  he  is  a  trustee  not  merely  for  himself,  but  for  other  persons,  and  being 
a  trustee  for  other  persons,  we  do  not  see  how  you  can  get  rid  of  him. 

Lord  Brougham. — The  case  of  Rochfort  v.  Battenihy  [2  H.L.C.  388]  was  very 
fully  considered.     It  was  a  case  of  the  c;rcatest  hardship,  owing  to  defects  in  the 
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law,  because  it  was  found  by  a  correspondence  between  Sir  Edward  Sugdeii  and 
myself,  that  the  law,  to  his  great  regret  and  mine,  did  not  enable  an  insolvent  who 
had  paid  twenty  shillings  in  the  pound  to  get  any  property  which  was  over,  because 
the  Courts  had  no  power  to  force  the  assignee  to  prove;  but  notwithstanding  that 
hardship,  tliey  found  that  they  liad  no  power  to  allow  him  to  institute  a  suit. 

The  following  report  was  made  by  the  Judicial  Conmiittee,  upon  the  appeal,  which 
was  confirnied  by  Her  Majesty:  — 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  order  of  reference, 
have  taken  the  said  petition  and  appeal  into  consideration,  and  have  heard  Counsel 
on  behalf  of  the  Appellants,  no  upjiearance  having  been  entered  on  l)ehali'  of  the 
Respondents,  and  their  Lordships  do  This  day  agree  humbly  to  rejmrt  to  your 
Majesty,  as  their  opinion,  that  the  order  of  the  Supreme  Court  of  New  South  Wales 
at  Sydney,  of  the  2nd  of  December,  1845,  and  [21]  also  the  orders  of  the  Resident 
Judge  of  the  said  Supreme  Court  for  the  district  of  Port  Phillip,  of 
the  25th  of  June,  the  16th  of  July,  the  8th  of  October,  and  the  :5rd  of 
December,  1846,  excepting  so  much  of  the  last-mentioned  order,  as  ordered  taxa- 
tion of  the  costs  of  the  Plaintiffs,  of  and  occasioned  by  the  petition  of  the  Defendant, 
Archibald  M'Lachlan,  and  payment  of  the  taxed  amount  of  such  costs  by  the  said 
Archibald  M'Lachlan  to  the  Plaintiffs'  solicitor,  ought  to  be  reversed;  and  that  the 
decree  of  the  Resident  Judge  of  the  said  Court  for  the  said  district,  of  the  21st  of 
September,  1844,  ought  to  be  varied  in  manner  following:  instead  of  declaring 
that  the  Deed  of  assignment  in  the  pleadings  mentioned,  bearing  date  the  9tk  of 
August,  1842,  and  made  between  James  Watson  and  John  Hunter  (two  of  the  De- 
fendants in  this  cause),  of  the  one  part,  and  Henry  Ward  Mason,  another  of  the  said 
Defendants,  of  the  other  part,  is  fraudulent  and  void  as  against  the  Plaintiff's;  de- 
clare that  under  the  special  circumstances  of  this  case  the  said  James  Watson  and 
John  Hunter  had  authority  to  dispose  of  the  property  entrusted  to  them  by  the 
Plaintiff's  and  other  persons  in  the  said  bill  mentioned,  in  discliarge  of  debts  con- 
tracted and  liabilities  ihcurred  Ijy  them  on  behalf  of  the  Plaintiff's,  and  such  other 
persons  as  aforesaid,  in  the  management  of  such  property,  and  that  the  said  deed 
of  the  9th  of  August,  1842,  is  valid  against  the  Plaintiffs  and  such  other  persons, 
to  the  extent  of  subjecting  such  property  to  such  debts  and  liabilities  as  aforesaid, 
contracted  and  incurred  previously  to  the  date  of  the  said  Deed,  and  that  it  ought 
to  be  declared  that  an  account  ought  to  be  taken  of  such  debts  and  liabilities  as 
aforesaid,  if  any,  and  that  provision  [22]  ought  to  be  made  for  the  payment  of  the 
same  out  of  such  property  as  aforesaid,  and  that  it  ought  to  be  declared  that,  save 
as  aforesaid,  the  said  Deed  is  fraudulent  and  void  against  the  Plaintiff's,  and  with 
this  variation,  that  the  said  last-mentioned  decree  ought  to  be  affirmed:  and  their 
Lordships  are  further  of  opinion,  that  all  sums  which  may  have  been  paid  under 
the  order  of  the  8th  of  October,  1846,  by  the  said  Plaintiffs  to  the  said  Defendant, 
Henry  Ward  Mason,  or  to  Mr.  John  Duerdin,  his  solicitor,  ought  to  be  re- 
funded by  the  Defendant,  Henry  Ward  Mason,  to  the  Appellants,  or  to  their 
order,  and  that  the  Defendant,  Archibald  M'Lachlan,  ought  to  refund  and  pay  to 
the  Appellants,  or  their  order,  such  sum  as  he,  or  his  solicitor,  the  said  John  Duerdin, 
may  have  received  from  the  said  Plaintiff's,  or  any  of  them,  on  account  of  costs,  and 
that  a  receiver  ought  to  be  re-appointed  of  the  property  in  question,  and  the  in- 
junction renewed,  and  that  the  property  and  monies  handed  over  and  paid  to  the 
said  Henry  Ward  Mason  on  the  discharge  of  the  late  receiver,  together  with  any 
increase  of  such  property  and  money  produced  by  sales  of  any  part  thereof,  ought 
to  be  refunded  and  restored  to  the  receiver  so  appointed,  after  making  all  just  allow- 
ances ;  and  with  these  declarations  their  Lordships  recommend  that  the  case  be 
remitted  to  the  Court  below,  with  directions  to  give  effect  to  this  report,  and  to 
prosecute  the  inquiries,  and  take  the  accounts  directed  by  tlie  decree  of  the  21st  day 
of  September,  1844,  and  those  which  it  is  by  this  report  declared  ought  to  be  made 
or  taken,  and  to  proceed  in  the  cause  consistently  with  your  Majesty's  order  upon 
this  report,  and  as  the  justice  of  the  case  may  require." 

[Mews'  Digest,  tit.  COLONY,  IIL  Appeals  to  Privt  Council,  1.  When  an  appeal 
lies  generally,  3.  Leave  to  appeal,  6.  Practice,  b.  Abatement  and  Reviso-r,  g. 
Pleadings,  h.  What  points  may  be  raised;  tit.  PRINCIPAL  AND  AGENT,  I. 
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Agekct  Generally,  E.  Riylits  and  Liabilities  of  I'rinci/xih  and  T/iird  Parties, 
2.  Liability  of  PriiicipaJ  to  Third  Party,  a.  On  Contracts,  i.  In  what  cases.    Ab 

to  special  leave  to  appeal  in  civil  cases,  see  note  to  Ee.temeyer  v.  Obermuller, 
1837,  2  Moo.  P.C.  at  p.  125.] 


[23]  OX  PETITION  FROM  CANADA. 

//(  re  Justice  Elzear  Berakd  *  [July  2,  1849]. 

Where  a  Judge  of  a  Di.strict  Court  in  Canada,  was  removed  from  tliat  Court  to 
another  District  Court,  and  the  Letters  Patent  appointing  him  Judge  to  the 
latter  Court,  also  granted  him  precedence  over  the  Judges  of  that  Court, 
■whose  commissions  were  of  later  date  than  his  own  ;  Held,  that  such  grant 
of  precedence  was  valid,  and  that  the  Judge  had  a  right  to  rank  and  take 
precedence  accordingly. 

This  was  a  petition  by  Mr.  Justice  Elzear  Bedard,  one  of  the  Puisne  Judges  of  the 
Court  of  Queen's  Bench  for  the  district  of  Montreal,  in  Canada,  complaining  of  a 
rule,  determination,  or  order  of  the  other  Judges  of  that  Court,  refusing  him  right 
of  precedence  over  Mr.  Justice  Day  and  Mr.  Justice  Smith,  the  other  Puisne  Judges 
of  that  Court. 

The  petition  set  forth,  that  the  petitioner  was  appointed,  on  the  22nd  of  Feb- 
ruary, 1836,  one  of  the  Justices  of  the  Court  of  King's  Bench  for  the  district  of 
Quebec,  by  Letters  Patent  and  Commission  under  the  Great  Seal  of  the  Province, 
subsequently  sanctioned  by  warrant  under  the  Royal  Sign  Manual  and  Seal  of  His 
late  Majesty,  William  the  Fourth,  in  virtue  of  which  the  petitioner  assumed  the 
duties  of  Judge  of  the  Court  of  King's  Bench  for  the  district  of  Quebec,  taking  his 
rank  immediately  after  the  Honorable  Mr.  Justice  Panet,  his  senior.  That  under 
the  Provincial  Statutes,  34  Geo.  IIL,  c.  6 ;  3  Geo.  IV.,  c.  17;  10  and  11  Geo.  IV.. 
c.  7  ;  and  7  Vict.,  c.  17,  the  Province  of  Lower  Canada  was,  for  the  more  convenient 
administration  of  justice,  divided  into  five  districts,  where  Courts  of  King's  Bench, 
having  in  each  [24]  of  these  divisions  the  same  powers  and  jurisdiction,  were  estab- 
lished. That  the  petitioner  had,  from  time  to  time,  acted  as  Judge  of  the  Court  of 
(I'ueen's  Bench,  in  four  of  such  districts,  namely,  the  District  of  Quebec,  Three 
Rivers,  St.  Francis,  and  Gaspe ;  and  as  such  Judge  of  the  Court  of  Queen's  Bench, 
in  the  year  1843,  became,  under  the  operation  of  the  Provincial  Statute,  7  Vict., 
c.  18,  one  of  the  Judges  of  the  "  Court  of  Appeals  for  Lower  Canada,"  whose  juris- 
diction extends  to  the  whole  Province  of  Lower  Canada.  That  whilst  attending  those 
several  Courts,  he  took,  in  virtue  of  his  Commission  and  Letters  Patent,  his  rank 
and  precedence  in  the  Court  of  Apjaeals  for  Lower  Canada,  both  at  Montreal  and 
Quebec,  and  in  the  sittings  in  Banco  of  the  Court  of  King's  Bench  at  Quebec,  Three 
Rivers,  and  St.  Francis,  next  immediately  after  Mr.  Justice  Panet,  his  senior  on 
the  Quebec  Bench,  and  before  Messieurs  Justices  Mondelet,  Day  and  Smith,  whose 
commissions  as  Judges  of  the  Queen's  Bench,  were  posterior  in  date  lo  the  22nd  of 
Felaruary,  1836.  That  when  required  to  act  under  the  7th  Vict.,  c.  16,  s.  15, 
(authorising,  in  certain  cases,  the  Governor,  by  special  instrument  under  his  hand 
and  seal,  to  appoint  and  empower  any  one  of  the  Justices  of  one  Court  to  sit  nd  hoc 
in  another  district,)  the  Judges  have  invariably  taken  their  rank  and  precedence 
according  to  the  date  of  their  former  commissions  as  Judges,  in  their  own  districts, 
and  not  according  to  the  date  of  the  commission  appointing  them  Judges,  ad  hoc, 
in  the  other  districts  in  which  they  could  claim  no  jurisdiction  by  virtue  of  their 
original  appointment. 

That  on  the  26th  of  April,  1848,  at  the  city  of  Montreal,  Letters  Patent  and  a 
Commission  imder  the  [25]  Great  Seal  of  the  Province  were  issued,  appointing  the 
jietitioner  one  of  the  Justices  of  the  Court  of  Queen's  Bench  for  the  district  of 
Montreal;  the  Letters  Patent  contained,  among  others,  the  following  clause:  "And 
whereas,  on  the  22nd  of  February,  1836,  our  royal  uncle  and  predecessor,  the  late 

*  Present :  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  ll.in.  T.  Pemberton  Leigh. 
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King  Williiua  the  Fourth,  did  by  certain  Icttur.s  patent  and  comniission  uiider  the 
Great  Seal  of  our  late  province  of  Lower  Canada  aforesaid,  appoint  you,  the  said 
Ekear  Bcdard,  one  of  the  Justices  of  the  Court  of  King's  Bench  for  our  district  of 
Quebec,  in  our  said  province,  which  office  you  held  and  enjoyed  up  to  this  day, 
with  all  its  rights  and  privileges,  it  is  our  royal  will  and  pleasure,  and  wo  do  hereby 
grant  and  declare  that  you,  the  said  Klzear  iiedard,  shall  liave  and  take  rank  and 
precedence  in  our  said  Court  of  (Queen's  Bench  for  our  district  of  Montreal,  next 
after  our  Chief  Justice  thereof,  and  before  the  Honourable  Charles  Dewey  Day, 
one  of  the  Justices  of  the  same,  and  in  all  and  every  our  other  Courts  within  the  said 
part  of  our  province  of  Canada,  whicii  formerly  constituted  our  province  of  Lower 
Canada  aforesaid,  whc^re,  by  law,  you  may  be  entitled  to  sit  as  a  member  thereof, 
next  after  the  Honorable  I'hilippe  Panet,  one  of  the  Justices  of  our  Court  of  Queen's 
Bench  for  our  district  of  t^uebec  aforesaid,  and  before  the  Honoral)le  Dominique 
Moudelet,  Resident  Judge  of  our  district  of  Three  Rivers,  in  our  province  of  Canada 
aforesaid." 

That  on  the  1st  of  July,  the  first  day  fixed  by  law  for  the  sitting  in  Banco  of  the 
Court  of  Queen's  Bench  for  the  district  of  Montreal,  the  petitioner  laid  before  the 
Judges  thereof  his  lastrUientioned  comniission,  whicli  had  been  previously  enregis- 
tered  in  the  register  of  the  Court,  and  claimed  to  take  rank  and  prece-[26]-dence 
in  the  Court  of  Queen's  Bench  for  the  district  of  Montreal,  next  after  the  Chief 
Justice  thereof,  and  before  the  Honorable  Ciiarles  Dewey  Day,  one  of  the  Puisne 
Justices  of  the  Court; — whereupon  the  Honorable  the  Chief  Justice  Rolland  and  the 
Honorable  Justices  Charles  Dewey  Day  and  James  Smith  adopted, 
signed,  and  ordered  to  be  entered  of  record  in  the  register,  to  re- 
main  upon  the  files  of  Court,  the  following  "  determination,  rule  or 
order,"  namely :  "  Present :  The  Chief  Justice  and  the  three  Puisne 
Judges.  The  Judges  assembled  for  the  purpose  of  inquiring  into  the 
question  of  precedence  claimed  by  Mr.  Justice  Bedard,  in  virtue  of  his  commission, 
and  it  was  first  proposed  that  they  now  decide  thereon  :  whereupon  the  three  Puisne 
Judges  being  of  opinion,  against  the  Chief  Ju.stice,  that  such  is  the  right  course — 
it  was  detennined  by  the  majority  of  the  Judges  that  they  now  pronounce  on  the 
validity  of  the  grant  of  precedence  given  by  the  Crown  to  Mr.  Justice  Bedard  over 
and  above  Mr.  Justice  Day  and  Mr.  Justice  Smith,  his  seniors  on  this  bench.  And 
the  majority  of  the  Judges  are  of  opinion,  that  the  rank  of  a  Judge,  being  an 
incident  of  his  office,  it  is  not  in  the  power  of  the  Crown  to  deprive  him  of  that  rank, 
and  that  Mr.  Justice  Day  and  Mr.  Justice  Smith,  being  the  Senior  Judges  on  the 
Bench,  must  rank  and  take  precedence  accordingly,  notw^ithstanding  the  clause  con- 
tained in  Mr.  Justice  Bedard's  commission  giving  him  precedence,  which  grant,  in 
the  Letters  Patent,  the  Judges  are  of  opinion  is  void  and  of  no  efi'ect,  as  being  con- 
trary to  law.  Dissentlente,  Mr.  Justice  Bedard."  And  the  petitioner  submitted 
that  the  determination,  rule,  or  order,  was  unjust  and  contrary  to  law,  and  Her 
Majesty's  Royal  prerogative  was  denied,  the  [27]  public  administration  of  justice 
impeded,  the  petitioner  aggrieved  and  deprived  of  his  just  and  legal  rights,  of  his 
rank  and  precedence  in  the  Court  to  which  he  has  been  removed  ;  and,  in  conclusion, 
prayed,  that  the  determination,  rule,  or  order,  of  the  1st  of  July,  1848,  might  be 
rescinded  and  declared  null  and  void,  as  being  unju.st  and  illegal,  and  that  the 
entry  thereof  made  by  the  prothonotary  l)e  declared  of  no  effect  whatever. 

The  petition  was  referred  by  Her  Majesty,  through  the  Colonial  Office,  to  the 
Judicial  Committee  of  the  Privy  Council,  to  inquire  into,  and  advise  upon  the 
validity  of  the  grant  of  precedence  given  by  tlie  Crown  to  Mr.  Justice  Bedard,  over 
Mr.  Justice  Day  and  Mr.  Justice  Smith. 

The  Judges  severally  sent  over  statements,  setting  forth  their  reasons  for  pass- 
ing the  determination,  rule,  or  order,  but  they  did  not  appear  by  Counsel  at  the 
bar  to  support  the  same. 

The  Attorney-General  (Sir  John  Jcrvis),  and  the  Solicitor-General  (Sir  John 
Romilly),  for  the  Crown. — This  is  a  question  of  precedence,  and  involves  the  pre- 
rogative of  the  Crown.  We  submit,  that  the  rule  or  determination  made  by  the 
Judges  was  illegal  and  void,  as  Mr.  Ju.stice  Bedard  had  precedence  in  virtue  of  ihe 
Letters  Patent,  appointing  him  one  of  the  Judges  of  the  Court  of  Queen's  Bench 
for  the  district  of  Montreal,  and  giving  him  precedence  over  the  Judges  therein 
named.     The  Crowii  can,  by  Letters  Patent,  give  precedence  at  pleasure,  except  so 

789 


VII  MOORE,  28  KELSON  V.  BELSON  [1849,  1850] 

far  as  this  prerogative  is  controlled  by  the  Statutes,  31  Hen.  VIII.,  c.  10;  and  1 
Will,  and  Marv,  s.  1,  c.  21,  which  settles  [28]  the  place  and  precedence  of  all  the 
nobility  and  great  officers  of  State.  All  degrees  of  nobility  and  honour  are  derived 
from  the  King,  as  their  fountain,  and  he  may  in.stitute  what  new  title  he  pleases. 
1  Bla.  Com.,  p.  396.  (15th  Edit.)  Chitty  "  Oii  Prerogatives,"  p.  107.  It  is  part  of 
the  prerogative  at  common  law,  ih.  p.  113.  No  one  can  doubt,  that  the  Queen  has 
the  right  to  give  precedence  among  Queen's  Counsel.  Independent,  however, 
of  the  preced  nee  granted  by  the  Letters  Patent,  Mr.  Justice  Bedard,  as  Senior 
Judge,  was  entitled  to  precedence  over  those  Puisne  Judges  whose  commissions 
were  of  later  date  than  his  own.  It  is  laid  down  in  Comyn's  Dig.,  tit.  "  Justices  " 
(D.),  that  if  a  Judge  be  removed  from  one  Bench  to  another,  he  shall  have  precedence 
according  to  his  seniority,  and  Comyn  refers  to  the  note  in  Siderfin's  Reports, 
p.  408.  as  an  authority  in  support  of  tliis  proposition.  Instances  have  occurred  in 
England,  of  the  removal  of  Judges  from  one  Court  to  another.  Mr.  Justice  Bayley 
was  appointed  a  Judge  of  the  Court  of  King's  Bench  in  1808,  and  on  being  removed 
to  the  Court  of  Exchequer,  in  1830,  he  took  precedence  as  Chief  Puisne  Baron  over 
the  Puisne  Barons  whose  commissions  were  later  than  his.  So  wliere  Mr.  Justice 
Vaughan  was  removed,  in  1834,  from  the  Court  of  Exchequer  to  the  Common  Pleas, 
he  ranked  after  Mr.  Justice  Parke  and  Mr.  Justice  Gazelee,  whose  commissions  were 
anterior  to  his  own,  but  took  precedence  over  Mr.  Justice  Bosanquet,  whose  commis- 
sion was  later.  Again,  Baron  Alderson  was  originally  appointed,  in  1830,  a  Judge 
in  the  Common  Pleas,  and  in  1834  he  was  appointed  a  Baron  of  the  Exchequer, 
and  lie  found  there.  Barons  Vauglian,  Parke,  and  Bolland  :  he  took  his  place,  there- 
fore. [29]  as  junior  Puisne  Judge. — [Lord  Brougham. — I  always  considered  it  as  a 
settled  rule,  that  the  Chief  Justice  has  precedence  over  all  the  Puisne  Judges,  who 
have  precedence,  among  themselves,  according  to  the  priority  of  their  appointment.] 
No  Judgment  was  delivered,  but  their  Lordships  made  the  following  report:  — 
"  The  Lords  of  the  Committee  (having  had  the  matter  of  the  petition  referred 
to  them),  have  thereupon  taken  the  said  petition  into  consideration,  and  likewise 
certain  statements  made  by  each  of  the  Judges  of  the  Court  of  Queen's  Bench,  at 
Montreal,  in  support  of  the  said  determination,  rule,  or  order,  and  their  Lordships 
liave  likewise  heard  Her  Majesty's  Attorney-General  and  Solicitor-General  in  the 
ciuise.  as  involving  the  prerogative  of  Her  Majesty's  Crown,  (the  Judges  of  the  said 
Court  not  having  appeared  by  Counsel  at  Her  Majesty's  l)ar,)  and  their  Lordships 
l)ave  agreed  humbly  to  report  to  your  Majesty,  as  tlieir  opinion,  that  in  the  circum- 
.stances  of  the  case,  the  grant  of  precedence  given  by  tlie  Crown  to  Mr.  Justice 
IJedard.  over  and  above  Mr.  Justice  Day  and  Mr.  Justice  Smith,  Judges  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Montreal,  is  valid,  and  that  the  said  determina- 
tion, rule,  or  order,  of  the  1st  of  July,  must  be  rescinded." 

By  an  Order  in  Council,  bearing  date  the  18th  day  July,  1849,  it  was  ordered, 
that  the  grant  of  precedence  given  to  Mr.  Justice  Bedard,  by  the  Letters  Patent  of 
the  •26th  of  April,  1848,  be,  and  the  same  was  thereby  declared  to  be  valid,  and  that 
the  determination,  rule,  or  order,  of  the  1st  of  Julv,  be  rescinded. 

[Mews'  Dig.  tit.  COLONY,  I.  Gener.\l  Principle.s,  4.  Judc/es  and  Courts;  fit. 
PUBLIC  OFFICER,  A.  Judicial  Capacitt,  1.  Judges,  t  Other  Matters. 


[30]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  JERSEY. 

FREDERICK  BELSON,— J/^/^eWo/U;    MARIA   ELIZABETH  BELSON,— 
Nespondent*  [July  2,  1849,  and  Feb.  22,  1850]. 

Appeal  allowed  (without  prejudice  to  any  objection  to  be  taken  by  the  Royal 
Court  of  Jersey  at  the  hearing)  from  a  Provisional  Order  of  that  Court, 

*  Present:   Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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directing  the  infant  children  of  the  parties,  to  be  left  provisionally  in  the 
custody  of  the  mother,  pending  a  suit  for  a  separation. 

This  was  an  application  fur  Icuve  to  a|)pcal  from  a  Provisioijal  Order  made  by 
the  Koyiil  Court  of  Jersey,  pending-  a  suit  instituted  by  the  wife  of  the  jittitioner, 
against  iier  husband,  for  n  se]iariiti(jn  ;  which  Order  directed  the  infant  children  if 
the  petitioner  to  be  1  ft  provisionally  in  the  custody  of  their  mother. 

Tlie  Order  was  made  by  the  Royal  Court,  under  the  following  circumstances:  — 
In  January,  1849,  the  Respondent,  the  wife  of  the  Appellant,  presented  a  remon- 
strance to  the  Hoyal  Court  of  Jersey,  setting  forth,  that  her  husband  habitually 
laboured  under  a  state  of  great  mental  excitement,  which  often  deprived  him  of 
his  rea.son,  and  alleged  various  acts  of  ill-treatment  towards  herself,  and  that,  in 
consequence  of  his  state  of  mind,  he  was  incapable  of  having  the  care  of  or  direct- 
ing the  education  of  their  children,  two  of  whom  were  sons,  one  of  eight,  and  the 
other  of  three  years  of  age,  and  the  other  a  daughter,  aged  seven  years  ;  and  she 
prayed  that  her  husband  might  be  summoned  [31]  to  appear  in  Court,  in  order 
that,  on  proof  of  the  facts  alleged,  a  separation  from  her  husband,  as  far  as  regarded 
property,  might  be  granted  to  her,  and  that  he  might  be  adjudged  to  pay  her  sn 
annual  ]iension  of  £250  sterling  for  herself  and  the  maintenance  and  education  of 
the  children.  The  defendant  put  in  a  plea,  denying  the  allegations  contained  in 
the  reasons,  and  by  an  Act  of  the  Court,  dated  the  Hth  of  April,  the  case  was  put 
to  proof,  and  witnesses  were  in  the  course  of  examination. 

Previous  to  the  hearing  of  this  remonstrance,  and  on  the  14th  of  March,  1849, 
the  petitioner  presented  a  remonstrance,  complaining  that  his  wife  had  taken 
advantage  of  his  absence,  and  deserted  her  home,  and  taken  with  her  the  two 
youngest  children,  which  children,  he  alleged,  he  was  legally  entitled  to  have  the 
custody  of,  and  no  person  had  a  right  to  detain  them  against  his  will ;  and  he  prayed 
that  the  Court  would  direct  the  proper  Officers  to  enter  the  house,  where  they 
were  concealed,  and  compel  the  person  detaining  them  to  restore  them  into  the 
hands  of  the  petitioner.  This  remonstrance  coming  on  before  the  inferior  number 
of  the  Royal  Court,  the  prayer  was  granted  by  them  provisionally,  without  prejudice, 
however,  to  the  ultimate  decision  of  Mrs.  Belson's  suit  then  pending. 

On  tiie  14th  of  April,  the  full  number  of  the  Royal  Court  having  been  convened 
for  that  purpose,  Mrs.  Belson  presented  a  further  remonstrance,  complaining  of 
the  decision  ex-parte  made  Ijy  the  inferior  numlier  of  the  Royal  Court  on  the  14th 
of  March  previous,  and  offering  to  prove  the  total  incapacity  of  her  husband  to 
have  the  custody  of  the  children.  Mr.  Belsou  having  aiipeared  Ijy  Counsel,  the 
full  number  [32]  of  the  Royal  Court  pronounced  the  following  decree: — "  Consider- 
ing that  Mrs.  Belson,  on  the  20th  of  January,  1849,  presented  a  remonstrance  to  the 
Court,  alleging,  amongst  other  things,  the  state  of  excitement  and  mental  aliena- 
tion of  the  husband,  and  praying  a  separation  from  her  said  husband,  and  alimony 
for  herself  and  her  children,  that  by  an  Act  of  the  Court  of  the  14th  instant,  it  is 
ordered  that  evidence  should  be  heard  in  this  action  ;  that  the  remonstrance  to  the 
full  Court,  on  the  part  of  the  said  Maria  Elizabeth  Belson,  reproduces  the  allega- 
tions of  the  mental  alienation  of  her  said  hu.sband.  and  an  habitual  state  of  mental 
excitement,  which  renders  him  incapable  of  their  education,  the  Court  suspends 
the  effect  of  the  Act  or  Order  of  the  Court  below  of  the  14th  of  March,  1849  ;  and, 
considering  that  the  two  youngest  of  the  said  children,  a  girl  and  a  boy,  the  former 
seven  years,  and  the  latter  only  three  years,  and  that,  under  these  circumstances, 
they  were  more  especially  in  need  of  maternal  care,  the  Court  ordered  that  the 
said  two  children  be  left  provisionally  in  the  custody  of  Mrs.  Belson,  their  mother." 

From  this  decree  the  petitioner  applied  for  leave  to  appeal,  which  the  Royal 
Court  refused,  on  the  ground  that  the  Order  was  provisional,  and  not  a  definitive 
sentence. 

The  petitioner  now  applied,  ex-parte,  on  petition,  for  leave  to  appeal  from  such 
order. 

The  Solicitor-  General  (Sir  John  Romilly),  and  Mr.  W.  M.  James,  in  support  of  the 
Petition. — The  order  l^eing  made  provisionally  only,  is  wrong  ;  it  ought  to  have  b.^en 
final  in  the  first  instance.  In  [33]  this  country  a  father  cannot  l)e  deprived  of  the 
custody   of   his   children,   except  for   misconduct.     The  law   of  Jersey   respecting 
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the  custody  of  infants  is  the  same  f s  here,  in  that  respect.  The  suit  in  which  this 
Order  is  made,  is  for  a  separation  and  an  alimony  provision,  and  whicliever  way 
decided,  cannot  affect  the  father's  right  to  the  custody  of  his  infant  children.  The 
order  respecting  their  custody  is  final  and  definitive. 

Lord  Brougham. — This  application  is  ex  parte.  We  cannot  make  the  Order 
you  ask  for,  the  party  on  the  other  side  must  have  notice  of  the  application.  You 
may  renew  the  motion. 

Mrs.   Belson   having  been   served, 

The  Solicitor-General  [Sir  John  Romilly],  and  Mr.  W.  M.  James,  again  applied 
for  leave  to  appeal. 

Mr.  Busk,  for  Mrs.  Belson,  and  the  Royal  Court  of  Jersey,  opposed  the  motion 
(Feb.  22,  1850). 

It  would  be  contrary  to  the  law  of  Jersey  to  allow  this  appeal,  as  this  Order  was 
a  Provisional,  and  not  a  Definitive  Sentence.  By  the  Jersey  Code  of  1771,  regulating 
appeals,  no  appeal  is  permitted  before  a  Definitive  Sentence  is  pronounced. 
There  is  another  objection  ;  more  than  three  months  have  elapsed  since  the  Order 
was  made,  and  the  Petitioner's  remedy  is  barred  by  the  lapse  of  time.  This  applica- 
tion is,  moreover,  irregular,  as  no  notice  has  been  given  to  the  Royal  Court  at 
Jersey,  of  the  application  for  leave  to  appeal,  that  the  Court  may  state  their  reasons 
for  their  refusal  to  allow  the  same.  In  re  Tapper's  case  (note,  2  Knapp's  P.C. 
Cases,  201).  The  Jersey  Code  of  1771,  as  to  Doleances,  requires  notice  to  be  given  to 
the  Judge. — [Lord  Brougham  :  [34]  This  is  not  a  Doleance.  The  party  Respondent 
have  a  right  to  notice,  but  what  right  has  the  Royal  Court  to  notice?  It  was  not 
done  in  cases  before  us,  in  which  the  Royal  Court  was  concerned.  In  re  Whitfield 
(2  Moore's  P.C.  Cases,  273).  In  re  Ames  (3  Moore's  P.C.  Cases,  409).  The  Attorney- 
General  of  Jersey  v.  Capelain  (i  Moore's  P.C.  Cases,  37).  There  is  no  authority 
for  the  footnote  by  Mr.  Knapp,  in  Tupper's  case  [2  Knapp  201.  n.],  respecting  such 
practice.] — It  is  considered  as  the  practice. 

Lord  Brougham. — This  Court  is  not  bound  l)y  the  order  as  to  the  time  for  pro- 
secuting an  appeal.  It  is  a  directory  order  only.  The  sole  question,  is,  whether 
we  should  admit  an  appeal  from  an  Interlocutory  Order.  Is  not  this  a  Definitive 
Sentence  quoad  the  custody  of  the  children?  We  think  it  is,  as  the  ultimate  decision 
in  the  suit  cannot  affect  that  custody.  We  think,  therefore,  that  leave  to  appeal 
should  be  granted,  the  Petitioner  giving  the  usual  notice  to  the  Royal  Court,  who 
may  urge  any  objection,  as  to  the  competency  of  the  appeal,  at  the  hearing,  they  may 
be  advised. 

The  following  Order  was  made  upon  this  Petition : 

"  The  Lords  of  the  Committee  have  taken  the  said  Petition  into  consideration, 
and  having  heard  counsel  on  behalf  of  Mrs.  Belson  and  of  the  Royal  Court  of 
Jersey,  their  Lordships  do  agree,  humbly  to  report  to  your  Majesty  as  their  opinion, 
that  leave  ought  to  be  given  to  Frederick  Belson  to  enter  and  jirosecute  the  said 
appeal  against  the  said  judgment  or  decree  of  the  Royal  Court  of  the  Island  of 
Jersey,  of  the  23rd  of  March,  1849,  witliout  prejudice  to  the  right  of  the  Royal 
Court  to  be  heard  by  way  of  objection,  upon  the  hearing  of  such  ajipeal." 

[See  Belson,  In  re,   7   Moo.   P.C.    114.] 


[35]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  FORT  WILLIAM  L\ 

BENGAL. 

THE  BANK  OF  BENGAL,— ^ppeZ/an/s,-  JAMES  WILLIAM  MACLEOD,— 
Respondent*   [July   5    and    6,    1849]. 

The  payee  of  jiromissory  notes  of  the  East  India  Company,  by  a  power  of  attorney 
authorized  his  agents  at  Calcutta,  to  "  sell,  endorse,  and  assign,"  the  notes. 

*  Present  :    Lord   Brougham,  Lord   Langdale,  the  Right  Hon.   Dr.   Lushington, 
the  Right  Hon.  T.  Pemberton  Leigh,  and  Sir  E.  Ryan,  Knt. 
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These  notes  were  transferable  hj  endorsement  payable  to  bearer.  The 
agents,  in  their  charai-ter  of  private  l)ankers,  borrowed  nione}-  of  the  Bank  of 
Bengal,  offering,  as  security,  these  promissory  notes.  The  Bank  made  the 
advance,  and  the  agents  endorsed  the  notes,  such  endorsement  purporting  to 
be  as  attorney  for  their  principal,  and  deposited  them  with  the  Bank,  by 
way  of  collateral  security  for  their  personal  lialiility,  at  the  same  time 
autiiorising  the  Bank,  in  default  of  payment,  Ut  sell  the  notes  in  re- 
inii)ursenient  of  the  advances.  The  agents  afterwards  became  insolvent, 
and  default  having  been  made  in  payment,  the  Bank  sold  the  notes,  and 
realised  the  amount  of  their  loan. 

Held,  that  the  endorsement  of  the  notes  by  the  agents  of  the  payee  to  the  Bank, 
was  within  the  scope  of  the  authority  given  to  them  by  the  power  of  attorney, 
and  that  the  payee  could  not  recover  in  detinue  against  the  Bank  (7  Moo. 
P.C.  72-76]. 

The  rule  laid  down  in  the  cases  of  Gill  v.  Cubitt  (^  B.  and  C.  4GG),  and  Down 
V.  Hailing  (4  B.  and  C.  330),  that  the  negligence  of  a  party  taking  a 
negotiable  instrument,  fixes  him  with  the  defective  title  of  the  party  passing 
it,  observed  upon,  and  those  cases  declared  to  bo  no  longer  law  [7  Moo.  P.C. 
72,  76]. 

This  Court  will  not  entertain  a  purely  technical  objection  to^  a  party's  right  of 
action,  which  has  not  been  made  in  the  Court  below  [7  Moo.  P.C.  60]. 

Upon  the  reversal  of  the  Judgment  of  the  Supreme  Court,  at  Calcutta,  finding 
for  the  Plaintiff,  this  Court,  in  the  circumstances  of  the  constitution  of  the 
Supreme  Court,  directed  a  verdict  to  be  entered  for  the  Defendants,  instead 
of  awarding  a  venire  de  novo  [7  Moo.  P.C.  76]. 

This  was  an  action  of  detinue  and  debt  brought  by  the  Respondent  against  the 
Appellants.  The  decla.ra-[36]-tion  contained  three  counts,  the  first  in  detinue, 
the  others  in  debt.  The  first  count  alleged,  that  the  Plaintiflf  was  lawfully  pos- 
sessed of  three  several  securities  for  money,  that  is  to  say,  three  promissory  notes 
of  the  East  India  Company,  commonly  colled  Company's  paper,  all  respectively 
of  the  four  per  cent,  loan,  dated  1st  May,  1832,  numbered,  and  for  the  following 
amounts  respectively:  No.  11,914,  for  S.R.  14,000,  No.  13,612,  for  S.R.  5000, 
and  No.  13,397,  for  S.R.  5000,  which  the  Defendants  unjustly  detained  from  the 
Plaintiff.  The  second  count  was  for  money  received  by  the  Defendants  to  the 
use  of  the  Plaintiff,  and  the  third  count  was  for  interest.  The  particulars  of  demand 
stated  that  the  action  was  brought  to  recover  the  three  several  company's  papers 
in  the  first  count  mentioned,  or  the  value  thereof,  with  interest,  if  sold  or  otherwise 
disposed  of. 

To  the  first  count  the  Defendants  pleaded,  first,  -non  detinent ;  secondly,  that  the 
Plaintiff  was  not  lawfully  possessed  of  the  securities  therein  mentioned;  thirdly, 
that  as  to  the  Company's  paper,  No.  13,397,  the  same  was  transferable  by  endorse- 
ment, and  that  the  Plaintiff,  l)efore  the  detention  of  the  same  by  the  Defendants, 
endorsed  the  same  in  blank,  and  delivered  it  to  Alexander  Donald  Macleod,  and 
that  A.  D.  Macleod  afterwards  endorsed  it  to,  and  pledged,  and  deposited  it  with, 
the  Defendants,  as  a  pledge  and  security,  for  the  payment  of  a  sum  of  Rs.  4500  then 
advanced  by  the  Defendants,  to  him,  together  with  6^  per  cent,  interest,  and  for 
the  payment  of  all  other  and  future  advances  made,  and  to  be  made,  by  them  to 
him,  with  interest  at  12  per  cent.,  and  with  power  and  authority  to  the  Defendants 
to  sell  and  dispose  of  such  Company's  paper,  for  their  reimbursement  after  the 
expi-[37]-ration  of  three  months  from  the  25th  of  September,  1841,  by  public 
or  private  sale.  And  that  in  fact  the  Defendants,  in  pursuance  of  such  power  and 
authority  sold  and  disposed  of  such  Company's  paper,  after  the  expiration  of  the 
period  of  three  months,  and  before  the  conunencement  of  the  suit,  for  their  reim- 
bur.sement  of  the  sum  of  Rs.  8000  (the  amount  of  the  monies  advanced  as  aforesaid, 
and  of  other  principal  moneys  advanced  by  the  Defendants  to  Macleod,  and  interest 
thereon  respectively,  and  then  due),  as  they  lawfully  might,  which  was  the  detention 
of  the  last-mentioned  Company's  paper,  in  the  first  count  complained  of.  Fourthly, 
the  Defendants  pleaded  to  the  first  count,  that  the  three  several  Company's  papers 
were    transferable   by    endorsement,    and    that   the   Plaintiff    endorsed   them,    and 
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deposited  and  pledged  them  to  and  with  the  Defeiidant,s,  as  a  security  for  the  re- 
payiueut  of  the  sum  of  Rs.  25,000,  then  advanced  by  them  to  Alexander  Donald 
Macleod  at  the  Plaintiff's  request,  with  interest,  and  of  all  other  advances  made, 
and  to  be  made,  by  them  to  Alexander  Donald  Macleod,  with  interest,  and  with 
power  to  sell  the  same  by  pulilic  or  private  sale,  for  their  reimbursement,  after  three 
months  from  the  27th  of  September,  18il,  and  that  in  fact  the  papers  were  so  sold 
and  disposed  of  by  the  Defendants,  before  the  commencement  of  the  action,  as 
they  lawfully  might  be,  for  the  sum  then  due  and  owing  to'  them,  to  wit,  Rs.  25,000, 
which  was  the  detention  complained  of  in  the  first  count.  And  to  the  second  and  last 
counts,  the  Defendants  pleaded   nunquam  indebitatus. 

The  Plaintiff  in  his  replication  joined  issue  on  the  last-mentioned  plea,  as  well 
as  on  the  first  and  se-[38]-cond  pleas  to  the  first  count.  To  the  third  plea  to  the 
first  count,  the  Plaintiff  replied,  that  he  did  not  indorse  in  blank,  and  deliver  the 
Company's  paper  in  the  third  plea  mentioned,  to  A.  D.  Macleod,  in  manner  and 
form,  etc.,  and  upon  this  issue  was  joined.  To  the  fourth  plea  to  the  first  count,  the 
Plaintiff  replied,  that  he  did  not  indorse  and  deposit,  lodge  and  pledge,  with  the 
defendants  the  three  several  Company's  papers,  in  manner  and  form,  etc.,  and  upon 
this  also  issue  was  joined. 

The  cause  was  tried  upon  the  14th  of  December,  18i6,  before  Sir  Lawrence  Peel, 
Chief  Justice,  and  Sir  John  Peter  Grant  and  Sir  Henry  Wilmot  Seton,  Puisne  Judges 
of  the  Supreme  Court. 

It  appeared  from  the  evidence  at  the  trial,  that  the  Plaintiff,  James  William 
Macleod,  and  Alexander  Donald  Macleod,  were  brothers  ;  that  the  Plaintiff  had 
formerly  resided  in  Calcutta,  and  had  been  a  member  of  the  firm  of  Macleod,  Fagan 
and  Co.,  and  that  he  had  left  India  previously  to  1841  ;  but  that  his  brother,  A.  D. 
Macleod,  was  a  partner  in  that  firm;  that  the  firm  of  Macleod,  Fagan  and  Co.  was  a 
mercantile  house  established  in  Calcutta,  and  carried  on  a  species  of  business  known 
in  Calcutta,  as  that  of  agents  or  agency  business;  such  agents  in  Calcutta  keeping  the 
current  accounts  of  individuals,  and  advancing  monies  on  personal  or  other  securities 
to  them,  and  on  their  behalf,  charging  interest  in  account,  and  acting  generally  as 
such  agents,  in  the  manner  and  according  to  the  rules  and  course  of  dealing  of  private 
bankers. 

It  appeared  that  in  the  year  1841,  the  Plaintiff  sent  from  England  the  following 
power  of  attorney  :  "  Know  all  men  by  these  presents,  that  I,  James  William  Macleod, 
at  present  of  Southampton,  do  make,  consti-[39]-tute,  and  appoint,  Alexander  Donald 
Macleod,  and  Christopher  Fagan,  carrying  on  business  in  Calcutta,  as  agents,  under 
the  firm  of  Macleod,  Fagan  and  Co.,  to  be  my  true  and  lawful  attorneys  and  attorney, 
jointly,  and  each  of  them  separately  in  their  individual  names,  or  in  the  name  of 
the  said  firm,  or  of  any  other  firm  or  firms  which  they  or  their  associates  or  successors 
may  adopt,  for  carrying  on  the  said  business,  and  on  my  behalf  to  sell,  endorse,  and 
assign,  or  to  receive  pa3rinent  of  the  principal,  according  to  the  course  of  the  Treasury, 
of  all  or  any  of  the  securities  of  the  East  India  Company  for  shares  in  their  public 
loans,  payable  from  their  Treasury  at  Fort  William,  in  Bengal,  to  which  I  now  am 
or  may  be  lawfully  entitled,  and  to  receive  the  consideration  money,  and  give  a 
receipt  or  receipts  for  the  same,  and  to  do  all  lawful  acts  requisite  for  effecting  the 
premises,  hereby  ratifying  and  confirming  aU  that  my  said  attorney  and  attorneys 
shall  do  therein,  by  virtue  hereof.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  3rd  day  of  August,  in  the  year  of  our  Lord  1841." 

On  the  25th  of  September,  1841,  A.  D.  Macleod  applied  to  the  Bank  of  Bengal, 
for  a  loan  upon  his  own  account,  and  offered  as  a  security  Company's  paper.  No. 
1.3,397,  for  Rs.  5000.  This  note  bore  the  following  endorsement: — ^''  Pay  to  G.  J. 
Gordon,  Esq.,  Sec.  Union  Bank,  or  order,  J.  W.  Macleod,  by  his  Attorney,  A.  D. 
Macleod."  "  Pay  to  A.  D.  Macleod,  Attorney  to  J.  W.  Macleod,  order,  G.  J.  Gordon, 
Sec.  Union  Bank.     J.  W.  Macleod,  l)y  his  Attorney,  A.  D.  Macleod." 

It  further  appeared,  that  these  notes  were  issued  by  and  under  the  authority  of 
tlie  Governor-Cieiieral  and  Council  of  the  East  India  Company,  in  Bengal,  for  the 
[40]  jiurpose  of  raising  money  to  meet  the  exigencies  of  the  Government  of  India, 
and  that  they  were  negotialjle  instruments,  the  property  in  which  passed  by  endorse- 
ment, and  in  Bengal,  by  delivery,  like  other  promissory  or  bank  notes,  and  as  the 
ordinary  currency  of  the  country. 
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The  Secretary  of  the  Bank,  upon  inspection  of  the  note  and  tlie  last  endorsement, 
requested  to  see  the  power  of  attorney,  which  was  sliown  to  him,  and  it  was  there- 
upon registered  at  the  Bank  according  to  their  usual  course  of  business.  The  Baiik 
at  the  same  time  took  a  further  endorsement  on  the  note  from  A.  D.  Macleod,  in  these 
words,  "  Pay  to  the  I5aiik  of  Bengal  or  order,  A.  D.  Macleod."  The  required  loan 
was  tiien  made  by  the  Bank  in  the  ordinary  course  of  business;  and  the  note  was 
taken  as  a  security  for  the  same,  togetlier  with  a  memorandum  of  deposit  signed 
by  A.  D.  Macleod,  and  containing  a  power  or  authority  from  A.  D.  Macleod  to  sell 
the  Company's  paper  on  default  by  A.  D.  Macleod,  in  order  to  reimlnirse  tliom  tlieir 
advances. 

The  memorandum  of  deposit  signed  and  delivered  to  the  Bank  by  A.  D.  Macleod, 
by  way  of  collateral  security,  authorized  the  treasurer  of  the  Bank  absolutely  to  sell 
and  dispose,  three  niontiis  after  date,  by  public  or  private  sale,  the  Company^s  paper, 
for  the  reimbursement  to  the  Bank,  as  well  of  principal  together  with  interest,  paying 
to  Macleod  the  surplus  which  might  be  forthcoming  from  such  sale,  he  being  bound 
to  make  good  any  deficiency  after  such  sale. 

Two  days  afterwards,  A.  D.  Macleod  applied  to  the  Bank  of  Bengal  for  a  further 
loan  of  Rs.  17,100  upon  his  own  account,  and  the  Bank  advanced  that  sum  [41]  to 
him,  upon  his  depositing  two  other  of  the  Company's  papers,  numbered  respectively 
11,914  and  13,612,  as  security  for  the  repayment  thereof,  upon  the  statement  made 
by  A.  D.  Macleod  that  the  same  were  his  own  property.  The  Bank  at  the  same  time 
took  an  endorsement  of  A.  D.  Macleod  on  each  of  such  Company's  papers,  and  also 
another  memorandum  of  deposit  signed  by  him,  and  containing  a  power  to  sell  the 
same,  similar  in  terms  to  that  given  by  him  on  the  occasion  of  the  fir.st  loan. 

In  January,  1842,  on  default  made  by  A.  D.  Macleod,  the  three  several  Company's 
papers  were  sold,  according  to  the  usual  course  of  business,  and  at  the  market-rate 
of  the  day,  by  the  Bank,  in  pursuance  of  the  powers  contained  in  the  memorandums 
of  deposit,  after  the  expiration  of  the  prescribed  time,  in  repayment  of  the  respec- 
tive loans. 

Macleod,  Fagan  and  Co.  subsequently  became  insolvents. 

The  non-delivery  of  the  Company's  papers  by  the  Defendants  to  the  Plaintiff  was 
relied  upon  as  the  detention  in  the  first  count  alleged. 

A  verdict  was  found  for  the  Plaintiff,  the  paper  to  be  calculated  at  Rs.  10.  .'~'  a. 
discount;  viz.  three  notes,  S.  Rs.  5000,  S.  Rs.  5000,  and  S.  Rs.  14,000. 

On  the  21st  December,  1846,  a  rule  was  granted,  on  the  motion  of  the  counsel  for 
the  Defendants,  to  show  cause,  why  the  verdict  entered  for  the  Plaintiff  in  the 
action  should  not  be  set  aside,  and  a  nonsuit  entered,  or  why  a  verdict  should  not  be 
entered  for  the  Defendants  on  the  ground  of  misdirection,  or  why  a  new  trial  should 
not  be  granted  on  the  ground  of  the  verdict  being  contrary  to  evidence.  This  rule 
was  argued  liefore  the  full  Court,  and  on  the  2nd  of  Feljruary,  [42]  1847,  the  rule  was 
discharged  with  costs.  Judgment  was  delivered  by  the  Cliief  Justice,  who,  after 
stating  the  nature  of  the  action,  and  the  pleadings,  proceeded  as  follows:  — 

"  Tlie  tliird  plea  alleges  an  endorsement  from  the  Plaintiff"  to  A.  D.  Macleod,  of 
the  note  for  S.  R.  5000,  and  a  pledge  by  A.  D.  Macleod,  of  that  note  to  tlie  Bank. 
That  endorsement  is  denied  ;  there  was  no  proof  of  any  delivery,  in  fact,  of  this  note 
by  the  Plaintiff,  or  any  one,  to  A.  D.  Macleod,  in  the  character  of  endorsee  of  that 
note ;  and  unless  it  can  be  made  out  that  the  mere  possession  by  an  attorney  under 
a  power  of  the  bill  which  he  is  authorized  by  that  power  to  endorse  in  the  name  of 
his  principal,  proves  as  soon  as  he  has  written  a  form  of  endorsement  on  the  bill  in 
the  name  of  the  principal,  a  delivery  to  him  of  the  bill  as  an  endorsee  from  his 
principal,  the  allegation  is  not  proved  :  the  mere  writing-  the  name  of  the  principal 
is  the  act  of  the  principal,  done  by  a  substituted,  instead  of  by  his  own  proper,  hand. 
To  constitute  a  transfer  of  a  bill,  endorsed  in  blank,  there  must  be  a  delivery  of  it. 
In  Adams  v.  Jones  (4  Per.  and  Dav.  474),  Lord  Denman  says,  '  Now  a  Bill  may  be 
endorsed  to  a  party  in  two  ways,  either  by  a  special  endorsement,  making*  it  payable 
to  that  party,  or  by  a  blank  endorsement,  and  delivery  to  that  party.  In  the  latter 
way,  at  all  events,  if  not  in  the  former,  the  liill  must  be  delivered  to  the  party  as 
endorsee,  in  order  to  constitute  an  endorsement  to  him.'  The  continuing  possession, 
under  such  circumstances,  as  are  above  supposed,  of  the  attorney,  is  prima  facie 
referable  to  the  original  delivery  to  him,  and  unless  some  change  of  circumstances 
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be  shown,  the  character  of  the  possession  must  be  received  as  unvaried.  The  [43] 
original  delivery  is  in  such  cases  the  delivei'y  of  an  unendorsed  biU  which  the 
attorney  has  authority  to  endorse  in  the  name  of  his  principal.  But  the  party 
taking  such  bill  from  him  the  attorney,  when  endorsed  in  the  name  of  the  principal, 
must  call  for  the  power  or  take  the  consequences  of  his  neglect,  as  the  principal  will 
not  be  bound  unless  the  authority  conferred,  be  pursued.  The  endorsement  being  bv 
procuration  is  notice  to  the  transferee.  In  Attwood  v.  Munninys  (7  B.  and  C.  278), 
Mr.  Justice  Holroyd  says,  '  The  word  procuration  gave  due  notice  to  the  Plaintiffs, 
and  they  were  bound  to  ascertain  before  they  took  the  biU,  that  the  acceptance  was 
agreeable  to  the  authority  given.'  Littledale,  J.,  says: — 'It  is  said  that  third 
persons  are  not  bound  to  inquire  into  the  making  of  a  bill,  but  that  it  is  not  so  when 
the  acceptance  appears  to  be  by  procuration ;  the  question  then  turns  upon  the 
authority  given.'  That  was  the  case  of  an  acceptance  by  procuration,  but  the  law 
is  the  same  as  to  an  endorsement,  Fearn  v.  FUica  (8  Scott's  N.C.  241).  In  that  case, 
Tindal,  C.  J.,  says: — '  If  Grame  had  endorsed  a  bill  with  his  own  hand,  there  can 
be  no  doubt  but  that  would  have  been  sufficient  to  pass  the  property  to  a  bona  fide 
holder;  but  where  the  endorsement  is  made  by  a  third  party,  the  question  is, 
whether  the  third  party  had  authority  to  endorse,  and  that  lets  in  the  inquiry  as  to 
what  was  the  authority  given  to  Lenegun.'  The  same  doctrine  is  applied  to  restrictive 
or  conditional  endorsements.  See  Treuttel  v.  Bcirandoii  (8  Taunt.  100),  Sigouniey 
V.  Lloyd  (8  B.  and  C.  622),  and  Roheitson  v.  Kensington  (4  Taunt.  30).  In  Sigoiirney 
V.  Lloyd,  Lord  Tenterden  thus  expresses  himself: — '  The  use  of  endorsements  of  this 
kind  is  not  small,  nor  are  they,  as  [44]  it  seems  to  me,  inconsistent  with  the  interest 
and  convenience  of  cormnerce ;  such  an  endorsement  will  not  prevent  the  endorsee 
from  receiving  the  money  from  the  acceptor  when  the  bill  becomes  due.  If  he  pay 
it  to  his  principal,  all  will  be  well,  but  the  endorsee  must  look  to  him  for  the  appli- 
cation of  it.  It  will  have  the  effect  of  preventing  a  failing  man  from  disposing  of  the 
bill  before  it  becomes  due,  and  from  pledging  it  to  relieve  himself  from  his  own  debts 
at  the  expense  of  his  correspondent.  I  cannot  see  that  the  interests  of  commerce 
will  be  prejudiced  by  our  holding  that  such  an  endorsement  is  restrictive:  on  the 
contrary,  I  think  that  the  interests  of  commerce  will  thereby  be  advanced.  It  is  said 
that  it  cannot  be  e.xpected  that  bankers  or  others  when  requested  to  discount  such 
bills  as  this,  should  look  into  the  accounts  between  the  principal  and  his  agent.  I 
agree  it  cannot  be  expected  they  should ;  but  still,  if  they  take  the  bill  so  endorsed, 
they  take  it  at  their  peril,  and  must  be  bound  by  the  state  of  the  accounts  between 
those  parties.'  If  the  payee  to  whom,  or  to  whose  order,  a  bill  were  to  be  made 
payable,  should  write  an  endorsement  in  blank  on  the  bill,  and  give  the  bill  so  en- 
dorsed to  one  for  a  special  purpose,  as  for  instance  to  his  servant,  to  put  away,  or  for 
any  other  special  purpose  of  the  like  kind,  indicating  an  intention  to  retain  the  bill, 
and  the  servant  .should  then  transfer  it  for  value,  and  without  notice  of  the  fraud, 
in  fraud  of  his  master's  orders,  the  transferee  would  have  a  complete  title  to  the 
bill,  as  the  indorsee  in  law  of  the  payee  under  such  blank  endorsement.  See  Adams  v. 
Jones  (4  Per.  and  Dav.  474),  Blind  v.  Ilantpshire  (1  Mee.  and  Wei.  365),  Marston  v. 
Allen,  (8  Mee.  and  Wei.  494) ;  and  though  some  doubt  [45]  was  thrown  out  in  Hayes 
V.  Caul  field  (5  (^J.B.  Rep.  81),  whether  tlie  wliole  doctrine  laid  down  in  the  case  of 
Marston  v.  Allen  could  be  supported,  no  doubt  was  expressed  on  the  general  law  that 
a  mere  delivery  for  a  special  purpose,  inconsistent  with  a  transfer,  as  for  safe  custody 
for  instance,  does  not  constitute  a  transfer  of  a  bill  endorsed  in  blank,  though  it 
enables  the  actual  possessor  to  transfer  the  bill  to  a  bona  fide  holder  for  value,  and 
without  notice  of  the  fraud,  a  fortiori,  the  mere  continuing  possession  in  the  attorney 
without  any  delivery  at  all  after  the  endorsement  in  blank,  the  endorsement  in  blank 
being  unaccompanied  by  any  change  of  possession,  does  not  amount  to  nor  evidence  a 
transfer  by  delivery  to  such  attorney,  and  any  delivery  to  him  in  the  character  of 
attorney  is  a  delivery  to  the  principal.  If  the  attorney  duly  executes  his  power, 
and  delivers  under  the  power  to  a  transferee  for  value,  his  act  binds  the  principal. 
It  is  in  law  tlie  writing  and  delivery  of  the  princij)al  himself.  If  the  writing  and 
delivery  are  simultaneous  no  doubt  can  exist  in  any  mind  that  this  is  no  delivery 
to  the  attorney:  to  hold  it  otherwise  would  be  to  estalilish  an  unmeaning  fiction, 
dividing  mentally  one  single  act  into  two,  one  a  real  and  one  a  fictitious  act.  It  is 
precisely  the  same  thing  if  the  attorney  signs   in   anticipation   of  a  subsequent 
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inteudod  transfer;   therefore  whilst   the  l)ill   remains  in  his  the  attorney's  hands, 
under  circumstances  not  proving  or  tending  to  prove  a  transfer  to  himself,  the 
transferee  cannot  establish  as  to  such  possession  an  allegation  of  an  endorsement 
by  the  principal  to  the  attorney.     It  was  however  argued  that  the  attorney,  A.  D. 
Macleod,  might  have  sold  this  note  to  himself,  that  a  sale  to  himself  by  an  agent 
employed  by  a  principal  to  sell,  is  good  at  law,  [46]  though  not  supported  in  equity  ;' 
that  the  Bank  might  have  supposed  this,  and  that  the  Court  may  presume  or  assume 
it.     There  was  no  proof  whatever  of  the  fact,  nor  does  any  ground  exist  for  the 
assumption,  and  we  entirely  dissent  from  the  position  that  such  a  transfer  would  be 
valid  at  law.     The  j)rinciple  of  law  is  a  clear  one,  that  an  agent  shall  not  by  his  own 
act  give  himself  an  interest  at  variance  with  his  duty  to  his  principal.     By  his  sale 
to  himself,  he  would  unite  in  himself  the  inconsistent  characters  of  seller  and  liuyer. 
It  was  decided  by  Lord  Ellenhorougli  in  Wright  v.  Dannali  (2  Camp.  '203),  that  one 
of  the  contracting  parties  could  not  even  be  the  agent  of  the  other  for  the  purpose 
of  signing  the  contract  of  purchase.     In  Exp.  Byster  (1  Merr.   172),  Lord  Eldon 
treats  it  as  a  clear  legal  principle.     The  case  was  in  Bankruptcy,  a  petition  to  prove 
a  debt.     Lord  Eldon  in  that  case  says: — 'There  is  nothing  in  these  proceedings 
which  imports  that  he  was  actually  a  principal  in  those  very  dealings  in  which  he 
was  ostensibly  concerned  as  a  broker.     If  that  fact  were  distinctly  brought  before 
me,  I  should  have  no  hesitation  in  saying  that  no  action  could  be  maintained  in 
respect  of  those  transactions,  inasmuch  as  they  clearly  amount  to  a  fraud.'     And 
Lord  Wynford,  in  delivering  the  judgment  of  the  House  of  Lords  in  the  case  of 
EotJi,n'hild  V.  Bfoukman  (5  Bli.  N.S.  1G5),  says: — '  I  take  it  to  be  a  general  principle 
of  law  and  equity,  that  a  man  cannot  be  a  seller  for  one  and  a  buyer  of  that  property 
himself.'     He  adds  in  conclusion  of  his  judgment,  '  I  repeat,  that  Mr.   Rothschild 
has  only  on  this  occasion  followed  the  practice  which  I  believe  has  been  acted  upon  in 
London.     It  is  fit  your  Lordships  should  now  say  such  practices  cannot  be  endured. 
If  they  are  [47]  common,  it  is  fit  your  Lordships  should  say  in  language  that  cannot 
be  misunderstood,  that  such  practices  must  not  continue  to  prevail.'     In  the  case  of 
Gillett  V.  Feppercorne  (3  Beav.  83),  Lord  Langdale  expresses  similar  sentiments:  — 
'  It  is  said  that  this  is  every  day's  practice  in  the  City.     I  should  be  very  sorry  to  have 
it  proved  to  me  that  such  a  sort  of  dealing  is  usual,  for  nothing  can  be  more  open  to 
the  commission  of  fraud  than  transactions  of  this  nature.     Where  a  man  employs 
another  as  his  agent,  it  is  on  the  faith  that  such  agent  will  act  in  the  matter  purely 
and  disinterestedly  for  the  benefit  of  his  employer,  and  assuredly  not  with  the  notion 
that  the  person  whose  assistance  is  required  as  agent,  has  himself,  in  the  very  tran- 
saction,  an   interest   directly   opposite  to  that  of   his   principal.     It   frequently,   I 
believe,  happens  that  the  same  person  is  agent  for  both  parties,  in  which  case  he 
holds  an  even  hand,  and  acts,  in  one  sense,  as  arbitrator  between  them ;  but  if  a 
person  employed  as  an  agent,  on  account  of  his  skill  and  knowledge,  is  to  have,  in 
the  very  same  transaction,  an  interest  directly  opposite  to  that  of  his  employer,  it 
is  evident  that  the  relation  between  the  parties  then  becomes  of  such  a  nature  as 
must    inevitably    lead    to    continual    disappointment,    if    not    to    the    continued 
practice     of     fraud."       We     entertain     the     same     opinions     as    those     expressed 
hj    Lord    Eldon,    Lord    Wynford,    and  Lord    Langdale.      We    have    chosen    to 
fortify    our    opinions    by    higher    authority    than    our    own.     The    condemnation 
of  the  practice  that  an  agent  may  purchase  for  himself,  goods  which  he  is  entrusted 
by  his  principal  to  sell,  applies  strongly  to  the  case  of  an  agent  in  this  country,  for 
an  absent  principal  in  England,  entrusting  him  with  his  property  for  sale.     It  is 
obviously  the  interest  of  the  agent,  if  he  [48]  may  purchase,  to  purchase  at  a  time 
when  it  would  not  be  for  the  interest  of  the  principal  to  sell ;  the  distance  and  want 
of  power  of  supervision  in  the  principal  would  leave  him  much  exposed  to  the  com- 
mission of  frauds  if  an  agent,  so  contracted  to  sell,  could  purchase  for  himself. 
The  language  of  the  power  in  question  is  inconsistent  with  the  notion  that  any  such 
power  was  intended  to  be  conferred;  no  presumption  can  arise  of  a  purchase  "which 
could  not  have  been  supported,  and  no  evidence  raises  any  presumption  that  such  a 
purchase  in  fact  ever  took  place.     It  appears  to  us,  therefore,  that  there  is  nothing 
to  show  that  any  endorsement  was  made  by  the  Plaintiff  of  this  note  to  A.  D.  MacleocT, 
and  that  issue  was  properly  found  for  the  Plaintiff,  on  the  issue  raised  on  the  plea' 
of  not  possessed.     The  question  is  the  same  as  to  all  the  notes.     A  question  was  made', 
■whether  in  detinue,  a  lien  in  the  Defendants  could  be  proved  under  this  plea      It  is 
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a  matter  not  settled,  Isut  we  are  of  opinion  that  this  defence,  in  this  action,  is 
admissible.  It  is  a  question  as  between  the  Plaintiff  and  Defendants,  not  of  lien, 
but  of  property.  The  suit  relates  to  negotiable  securities,  aiid  the  eti'ect  of  a  transfer, 
bona  fide,  and  for  value  of  such  securities,  transferable  by  delivery,  is  to  transfer 
property  though  the  actual  transferrer  have  none.  It  is  true  that  it  would  be 
subject  to  redemption,  if  the  transfer  were  in  fact  a  pledge,  but  there  would  not  be 
an  absolute  and  also  a  special  property  in  the  notes  created  by  the  transfer  so  as  to 
render  it  necessary  to  plead  a  lien.  The  Plaintiff  proved  his  title,  by  pj roving  that 
all  three  were  made  payaljle  to  him,  or  his  order.  It  then  lay  on  the  Defendants  to 
show  that  the  property  was  divested  as  against  him  at  least.  The  actual  transfer 
[49]  to  the  Defendants  was  on  a  pledge  to  them  by  A.  D.  Macleod  for  his  own  private 
debt,  which  pledge,  the  registered  power,  which  applies  to  this  note  for  S.  R.  5000, 
clearly  did  not  authorise,  nor  is  it  possible  to  presume  that  the  lost  power  (admissions 
were  made  on  the  trial  as  to  this  power  of  attorney)  contained  any  such  authority. 
It  was  said,  that  a  factor  or  agent  might  pledge  the  bills  of  his  principal  for  his  own 
debt,  for  that  he  could  pledge  such  bills,,  though  he  could  not  at  Common  Law,  pledge 
the  goods  of  his  principal,  under  a  mere  power  of  sale.  The  reason,  however,  of  the 
distinction  was  not  adverted  to :  it  turns  on  difference  in  the  nature  of  the  property, 
not  on  any  difference  in  the  nature  of  the  authority.  A  power  of  attorney  is  con- 
strued strictly ;  whether  it  relate  to  goods  or  bills,  the  intention  governs,  and  a  man 
who  gives  a  power  autJiorising  a  sale  of  his  bills,  or  other  negotiable  securities,  for 
his  own  purposes,  certainly  does  not  intend  to  confer,  and  does  not  con- 
fer, on  the  agent,  thereby,  the  power  to  pledge  the  securities  for  the 
private  debt  of  the  agent ;  and  as  long  as  such,  securities  require  an  en- 
dorsement in  the  name  of  the  principal,  no  such  power  of  pledging 
exists,  or  can  take  place,  to  the  prejudice  of  the  donor  of  the  power,  the  owner  of  the 
unendorsed  securities,  nor  can  the  attorney,  by  merely  writing  the  form  of  an  en- 
dorsement, in  the  name  of  the  principal,  on  the  securities,  give  himself  such  a  power, 
or  additional  security  to  his  transferee,  for  such  transferee  must  call  for  the  power, 
and  will  take,  subject  to  its  due  execution,  and  no  subsequent  endorsee  or  transferee 
would  be  in  a  better  position  than  the  first.  It  would  be  wholly  immaterial  as 
against  the  payee,  [50]  how  manj'  names  were  subsequently  put  on  the  paper,  either 
through  a  connected  and  unbroken  chain  of  endorsements  in  full,  or  after  an  endorse- 
ment in  blank;  the  legal  interest  in  the  Ijill  would  still  remain  in  the  payee,  for  no 
endorsement  authorised  by  him  would  have  taken  place.  See  Fearn  v.  FHica  (8 
Scott's  N.R.  2il),  and  Eohertson  v.  Kensingtoti  [i  Tann.  30],  before  quoted.  It  is 
true  that  in  Fearn  v.  Filica  [8  Scott,  N.R.  2il],  there  was  no  authority  at  all  to 
endorse  a  bill  of  the  particular  description  ;  but  the  principle  is  a  general  one,  that 
when  an  acceptance,  or  the  drawing,  or  endorsing,  of  a  bill  is  not  by  the  proper  hand 
of  the  acceptor,  drawer,  or  endorser,  but  made  by  another,  in  his  name,  the  que.stion 
is  always,  whether,  that  other  had  authority  to  do  the  act;  and  the  judgment  of  the 
Chief  Justice  Tindal,  before  quoted,  asserts  the  general  principle.  It  resembles  the 
case  of  a  conditional  endorsement.  Robertson  v.  Kensington.  The  subsequent 
endorsees  have  their  remedy  against  prior  intermediate  endorsees ;  but  as  between 
the  payee  and  an  endorsee,  when  the  first  endorsement  is  by  procuration,  the  case 
turns  on  the  due 'execution  of  the  power.  If  the  case  of  Collins  v.  Marti<n  (1  Bos.  and 
Pull.  648),  be  examined,  the  judgment  of  Eyre,  C.  J.,  will  be  found  fully  to  support 
the  doctrine,  that  the  power  of  an  agent  of  pledging  his  principal's  bills  in  satisfac- 
tion of  his  own  private  debt,  turns  wholly  on  the  nature  of  the  property.  Bills 
specially  endorsed  to  the  agent ;  bills  payable  to  order,  and  endorsed  in  blank ;  bills 
originally  made  payable  to  bearer;  all  these  he  may  transfer,  as  his  own  act,  and  if 
he  pledge  them  for  his  own  purposes,  and  the  lender  be  not  cognizant  of  the  fraud,  he 
is  secure — the  reason  is,  because,  the  nature  of  the  property  is  such,  that  the  bill, 
under  such  circumstances,  is  deemed  [51]  the  property  of  the  agent  conclusively  for 
the  purposes  of  transfer  to  a  huna  fide  transferee;  but  in  unendorsed  l^ills  made 
payable  to  the  principal  or  order,  the  property  is  in  the  principal,  though  the  posses- 
sion be  transferred  to  the  agent,  and  the  power  in  such  a  case  is  a  naked  authority 
which  must  be  strictly  pursued.  It  is  unnecessary  to  say  anything  as  to  a  pledge  of 
bills  for  the  owner's  use,  under  a  power  of  sale,  a  pledge  for  the  agent's  use,  is  clearly 
unautliorised.  But  the  Defendants  urge  there  was  an  endorsement  in  blank  on  the 
notes  in  the  name  of  tlie  princi|ial,  and  so  the  notes  became  payable  to  bearer.     It 
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is  adinitU'd,  that  sucli  endorsements  were  made  in  fact,  and  that  an  endorsement  in 
the  name  of  the  princijial  was  authorised  for  some  purpose:  no  more  is  admitted, 
and  nothing  was  proved,  as  to  the  transactions  witli  tlie  Union  Bank,  or  any  otlier 
parties,  except  tlie  Hank  of  Ik-ngal.  No  power  was  proved,  whicli  authorised  a 
pledge  for  A.  D.  Macleod's  own  purposes,  none  sueli  can  be  presumed.  The  lost 
power  is  admitted  to  have  justified  a  transfer  by  a  blank  endorsement,  in  the  name 
of  the  principal,  but  it  is  not  admitted,  nor  proved,  under  what  sort  of  a  power, 
whether  general  or  limited,  the  transfers  apjiarent  on  the  notes,  took  plate,  nor 
under  what  circumstances,  whether  they  were  in  execution,  or  in  abuse  of  the  power. 
There  was  proof  of  a  limited  power  s'  bsequently  given,  and  no  proof  of  any  necessity 
for  one  more  general.  We  can  make  no  intendment  in  this  case,  against  the  payee, 
of  any  due  execution  of  any  power  by  his  attorney,  A.  D.  Maoleod  ;  the  Plaintiff  stands 
on  his  own  right  as  payee:  if  his  attorney  have  transferred  the  notes,  it  is  for  the 
Defendants  who  assert  that  such  is  the  case,  to  prove  it.  The  Plaintiff,  the  principal, 
whose  case  is,  that  he  is  [52]  the  payee  of  the  notes,  is  not  bound  to  call  tlie  attorney 
or  otlier  person  to  prove  that  a  fraud  has  been  committed  on  the  Plaintiff.  It  lies 
on  those  who  rest  on  the  authority,  to  show  affirmatively,  the  authority  and  its  due 
execution :  they  show  that  the  Plaintiff  gave  a  power  to  the  attorney,  which  authorised 
the  attorney  to  endorse  the  notes  in  the  Plaintiff's  name,  for  some  purpose  which  is 
hot  disclosed,  for  they  gave  no  evidence  of  the  object  for  which  the  lost  power  was 
given,  nor  showed  that  such  proof  was  unattainable.  It  does  not  appear  that  the 
Defendants  could  not  have  proved  the  nature  of  the  power  and  the  nature  of  the  trans- 
actions with  the  first  de  facto  endorsee,  and  we  are  unable  to  collect  from  any  facts 
proved,  or  admitted,  that  any  due  exercise  of  any  power  ever  took  place.  It  was  said, 
that  his  due  execution  of  the  power  must  be  presumed,  as  an  abuse  of  his  trust  would 
be  the  imputation  of  a  criminal  act,  the  power  it  is  said,  being  an  instruction  in 
writing,  to  the  agent.  We  think,  however,  that  assuming  the  Statute  to  apply,  an 
excess  of  such  power  is  not  necessarily  a  criminal  act  under  the  Statute.  We  see  no 
limit  to  the  application  of  such  presumptions  if  this  be  inadmissible.  It  might  be 
urged  that  a  disputed  handwriting  must,  jfrima  facie,  be  treated  as  genuine,  since 
signing  a  name  to  an  instrument  without  authority  is  unexplained,  prima  facie, 
evidence  of  a  false  making,  and  in  all  cases  of  agency,  the  owws  of  proof  would  be 
shifted,  and  it  appears  from  the  act  itself  that  no  such  consequences  were  intended 
to  re.sult.  See  9th  Geo.  IV.,  c.  74,  s.  105.  We  think,  therefore,  that  no  blank 
endorsement  was  proved  in  this  case,  divesting  the  property  of  the  payee.  Let  it  be 
assumed,  however,  that  such  proof  was  made,  still  there  was  proof  of  the  [53]  property 
in  the  notes  Ijeing  suljsequently  in  the  Plaintiff,  and  no  proof  that  it  was  again 
divested  ;  but  notwithstanding  that  circumstance,  a  transfer  by  A.  D.  Macleod  to  the 
Bank,  bona  fide,  of  the  notes,  if  endorsed  in  blank,  would  transfer  the  property  to  the 
Bank.  It  becomes,  therefore,  necessary,  on  the  assumption  that  an  effective  endorse- 
ment in  blank  in  the  name  of  the  principal,  was  proved,  to  consider  whether  the 
Bank  can  be  viewed  as  bona  p'de  holders.  They  had  notice  of  circumstances  including 
the  state  of  the  notes  themselves,  which,  in  our  opinion,  made  it  their  duty  to  inquire 
as  to  the  mode  in  which  A.  D.  Macleod  made  out  his  asserted  property  in  the  notes. 
The}'  made  no  inquiries  whatever,  whether  the  registered  power  was  intended  to 
embrace  the  other  notes  that  he  pledged  to  the  Bank  as  well  as  the  latter.  They  knew 
that  it  applied  to  the  latter,  pledged  to  them  but  two  days  before,  and  A.  D.  Macleod's- 
production  of  it,  in  reference  to  that  note  on  their  demand  for  a  power,  admitted  of 
no  other  construction.  It  might  not  be  necessary  to  endorse  the  note  under  it,  if  a 
good  execution  of  the  former  power  had  once  taken  place  as  to  that  note.  But  the 
case  does  not  depend  as  to  the  point  of  bona  fides  or  the  necessity  as  to  any  of  the 
notes  of  a  transfer,  under  the  power  which  was  registered,  but  on  the  notice  of  the 
Plaintiff's  interest  in  the  notes,  which  the  transmission  and  acceptance  of  that  power, 
together  with  all  the  circumstances  of  the  case,  conveyed.  They  knew  also  of  A.  D. 
Macleod's  connection  with  the  house  of  Macleod,  Fagan  and  Co.,  who  appeared  as 
endorsers  on  the  notes.  No  inquiry  whatever  was  made,  how  that  firm,  or  A.  D. 
Macleod,  had  acquired  any  interest  in  any  of  the  notes.  A  sale  by  A.  D.  Macleod  to 
his  firm  would  be  equally  pro-[54]-hibited  with  a  sale  to  himself.  The  transaction 
of  the  deposits  was  close  upon  the  transmission  of  the  power.  On  the  deposit  of  the 
notes  numbered,  no  power  whatever  was  called  for,  though  the  first  endorsement 
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was  by  procuration.  It  was  not  proved  tliat  the  lost  power  was  then,  lost,  or  that  its 
contents,  if  it  were  then  lost,  could  not  he  learnt.  It  appears  on  the  notes  themselves, 
that  there  had  been  transactions  with  the  Union  Bank  ;  no  inquiries  were  made  of 
A.  D.  Macleod,  or  at  that  Bank,  into  their  nature.  That  the  agent  had  himself 
purchased,  or  that  his  house  had  purchased  through  him,  the  notes  in  question,  from 
the  Plaintiff,  is  an  inadmissible  assumption,  and  the  Bank  required  no  proof  what- 
ever, in  support  of  the  assertion  made  by  A.  D.  Macleod,  that  he  was  the  owner  of  the 
notes.  It  was  urged  that  the  words  '  Atty.  for  A.  D.  Macleod,'  were  merely  a 
descriptio  2}erson(E.  It  would,  however,  have  been  not  merely  an  unmeaning,  but 
an  untrue  description,  injurious  to  the  interest  of  A.  D.  Macleod  himself,  if  he  had 
been  the  owner  of  the  notes.  We  think,  that  the  conduct  of  the  Bank,  in  not  calling 
for  inquiry,  under  circumstances,  which,  in  our  opinion,  so  loudly  demanded  it, 
prevents  them  from  being  viewed  as  bona  fide  transferees  for  value;  and  we  found 
this  opinion,  not  on  the  exploded  ground  of  carelessness  or  want  of  prudence,  whether 
in  a  greater  or  less  degree.  If  we  were  to  support  this  transaction,  we  should 
e.stablish,  as  a  consequence  resulting  from  our  decision,  this  position,  that  an  attorney 
for  an  absent  principal  entrusted  with  the  Government  paper  of  his  principal,  pay- 
able to  that  principal  or  owner,  and  unendorsed  by  such  principal,  has  only  to  write 
a  form  of  endorsement  by  procuration  in  his  principal's  name  on  the  [55]  back  of 
the  security,  and  then  he  will  be  able  to  raise  money  on  it  for  any  purposes  of  his  own, 
if  he  will  but  assert  the  property  to  be  in  himself.  We  should  decide,  in  effect,  that 
a  fiction  of  some  transfer  to  the  attorney  is  to  be  adopted,  and  that  a  power  is  to  be 
viewed  as  in  the  nature  of  proprietary  right,  such  a  decision  would  be  opposed  to 
the  principles  of  law  and  to  the  uninterrupted  current  of  decisions,  and  it  would 
tend  to  encourage  breaches  of  trust;  such  a  decision  could  not  tend  to  promote  the 
true  interests  of  commerce,  which  depend  so  much  on  the  due  performance  of  fiduciary 
engagements.  The  interests  of  depositors  must  be  considered  as  well  as  the  interests 
of  those  to  whom  depositaries  may  resort  for  aid  when  needing  pecuniary  advances. 
We  think,  that  one  who  forbears  to  inquire,  under  such  circumstances,  as  the 
present,  resting  on  a  bare  statement  of  an  agent  needing  an  advance,  that  the 
property  is  his,  whilst  all  the  circumstances  point  to  an  opposite  conclusion,  must 
stand  or  fall  by  the  truth  or  falsehood  of  that  statement.  It  is  his  duty  to  inquire 
where  the  interests  of  third  parties  are  apparent,  and  the  absence  of  inquiry  would 
facilitate  frauds  ;  and  if  he  do  not  make  that  inquiry,  because  he  thinks  that  the  law 
does  not  demand  it  of  him,  he  must  take  the  consequences  of  his  error. 

From  this  judgment  the  present  appeal  was  brought,  which  now  came  on  for 
hearing. 

Mr.  Greenwood,  Q.C.,  and  Mr.  Leith,  for  the  Appellants. — The  notes  came  into 
the  possession  of  the  Appellants  in  the  ordinary  course  of  their  business,  as  bankers. 
[56]  The  endorsement  by  A.  D.  Macleod,  as  attorney  for  the  Respondent,  and  delivery 
to  the  Bank  of  the  notes  so  endorsed,  for  value  received,  constituted  in  law,  a  valid 
assignment  and  transfer.  The  Bank  had  no  right  or  reason  to  suspect  fraud  on  the 
part  of  A.  D.  Macleod ;  he  brought  the  notes  endorsed.  It  was  proved  in  the  cause, 
that  he  was  empowered  by  the  Respondent  to  endorse  and  negotiate  the  notes.  What 
inquiries,  therefore,  could  the  Bank  makel  Endorsed  bills  in  the  hands  of  a  banker 
are  negotiable  instruments.  GoUins  v.  Martin  (1  Bos.  and  Pul.  648),  Bolton  v. 
FidJer  (1  Bos.  and  Pul.  539),  Brnndao  v.  Barnett  (12  Clk.  and  Fin.  787  ;  S.C.  6  Man. 
and  Gr.  630).  The  question  will  turn  upon  the  power  conferred  on  A.  D.  Macleod. 
A  person  who  has  power  to  sell  goods,  we  admit,  cannot  pledge  them.  A  distinction, 
however,  exists  between  goods  and  negotiable  instruments.  Woohei/  v.  Pole  (-4  Bar. 
and  Aid.  1).  Mr.  Justice  Bayley,  in  that  case,  lays  down  the  rule,  as  follows  (4  Bar. 
and  Aid.  15): — "  A  pawnee  of  goods  or  chattels,  or  a  vendee  out  of  market  overt, 
has  in  general  no  better  title  than  his  pawner  or  vendor,  and  cannot  resist  the  claim 
of  the  rightful  owner;  but  bank  notes  and  bills  of  exchange  stand  on  a  different 
footing  in  this  respect  from  ordinary  goods  and  chattels.  The  holder,  bona  fide, 
and  for  a  valuable  consideration,  of  a  bank  note  or  bill  of  exchange,  has  a  good  title 
against  all  the  world ;  because,  in  the  case  of  bank  notes,  they  are  considered  as 
money,  and  pass  as  such,  and  it  is  essential  for  the  purposes  of  trade,  that  delivery 
should  give  a  perfect  title,  and  because  in  the  case  of  bills  of  exchange,  this  is  the 
law  and  custom  of  merchants,  and  it  makes  no  difference  in  the  case  of  [57]  bank 
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notes  or  hills  of  (jxchange,  whetliur  such  liolder  has  received  thein  as  pawnee  or 
otherwise;"  and  he  cites,  in  support  of  this,  the  case  of  CuJIlns  v.  Martin.  Here  the 
Bank  were  buna  fide,  holders,  for  value,  of  the  notes,  and  their  title  ought  not  to  be 
invalidated  by  any  misapplication  of  the  same  by  A.  I).  Macleod.  Tiie  authorities 
referred  to  by  Sir  Lawrence  Peel,  as  to  bills  wrongly  endorsed,  do  not  warrant  the 
judgment  of  "the  Court.  In  Fearn  v.  Filial  (8  Scott's  N.R.  241)  the  question  was, 
whether  tlie  endorser  liiid  authority  to  endorse  ;  and  to  the  same  effect  are  the  cases 
of  Ad'ini>s  V.  Jone^  (12  Ad.  and  Ell.  155;  1  Per.  and  U.  47-1),  RohiiiMn  v.  Little  (9 
Q.D.  Uep.  602),  Bohei-tsun  v.  Kens  in  (/ton  (4  Taunt.  30),  Attwood  v.  Munnini/s  (7 
Bar.  and  Cr.  278),  Sigournsy  v.  Lltjyd  (8  Bar.  and  Cr.  622),  and  Goodman  v.  Hurveii 
(4  Ad.  and  Ell.  870).'  The  cases  of  Edie  v.  The  Fast  India  Companij  (2  Burr.  1216), 
Ex  parte  Tuoi/ood  (19  Ve%  229),  Walker  v.  M'Donnell  (11  Law  Times,  270),  Smith 
V.  Clarke  (Peake  225,  1  Esp.  180).  Smith's  Mercantile  Law,  pp.  209-10  (4th  Edit.), 
are  strongly  in  our  favour. 

The  third  issue  was,  whether  the  l{es]iondeiit  did.  in  fact,  endorse  the  notes.  The 
Court  belrjw  held,  that  u  party  could  not  endorse  to  liimself,  as  there  could  not  be  an 
endorsement  without  delivery,  any  more  than  he  could  sell  to  himself  :  and,  there- 
fore, that  in  fart  he  had  not  endorsed  the  notes.  This  is  not  law,  as  no  delivery  was 
requisite  to  complete  the  assignment.  It  was  formerly  thought  by  the  Court  of  Ex- 
chequer, in  Marslon  v.  Allen  (8  Mce  and  Wei.  494)  that  delivery  must  be  proved  ; 
but  that  case  has  been  since  over-[58]-ruled.  l/ai/es  v.  Caidfield  (5  Q.B.  Rep.  81), 
and  Brind  v.  Hampshire  (1  Mee.  and  Wei.  ;56.5). 

There  is  also  another  objection,  upon  which,  we  submit,  the  Plaintiff  ought  to 
have  been  nonsuited,  as  it  goes  to  the  root  of  his  title.  Detinue  was  not  the  proper 
form  of  action,  and  will  not  lie  in  a  case  like  this.  Buller's  Nisi  Prius,  tit. 
"  Detinue,"  p.  48-9.  A.  D.  Macleod  deposited  the  notes  in  1841,  and  the  Bank  sold 
them  in  1842:  the  action  was  Ijrought  in  1846,  at  which  time  the  Respondent  had  no 
right  of  possession. 

Mr.  Peacock,  Q.C.,  for  the  Uesjiondent. — IJjion  the  argument  of  the  Appellants, 
and  the  Judgment  of  the  Court  below,  two  questions  arise:  First,  whether  the  en- 
dorsement was  a  blank  endorsement  :  and  secondh',  whether  there  had  been  any 
negligence  on  the  part  of  the  Bank.  I  do  not  dispute  the  princijile  laid  down  in 
Foster  V.  Pearson  (1  C.  M.  and  R.  849),  that  a  person  taking  Bills  of  Enchange 
bona  fide  for  value,  has  a  good  title,  though  he  take  them  witiiout  care  or  caution, 
except  so  far  as  the  want  of  such  care  and  caution  may  affect  the  bona-  fides  of  the 
transaction.  The  question,  is,  whether,  when  the  notes  were  in  the  hands  of  A.  D. 
Macleod,  they  were  negotiable  by  bearer.  If  the  notes  had  been  payable  to  bearer, 
I  should  not  deny  that  they  were  negotiable;  but  on  the  face  of  the  notes  it  appears 
they  were  payable  to  James  W.  Macleod's  order,  and  certainly  he  never  endorsed 
them  in  blank.  The  third  point  raised  by  the  issue,  is,  did  the  Respondent  put  a 
general  endorsement  on  the  notes.  That  must  depend  entirely  on  the  power  given 
to  A.  D.  [59]  Macleod  by  his  principal ;  which  is,  to  "  sell,  endorse  and  assign,"  or 
to  receive  payment.  If,  therefore,  A.  D.  Macleod  had  no  power  to  do  what  he  has 
done,  the  endorsement  was  necessarily  void.  The  endorsement  mentioned  in  the 
power  of  attorney  was  for  the  purpose  of  authorizing  him,  as  agent  for  the  purposes 
of  a  sale,  and  it  is  clear  law,  that  a  power  to  sell,  does  not  give  a  power  to  pledge. 
Be  Bourhout  V.  Goldsmid  (5  Ves.  211).  When  a  bill  is  oS'ered  for  sale,  it  is  incum- 
bent on  the  party  taking  it,  to  inquire  the  authority  for  its  transfer,  and  that  dis- 
poses of  the  cases  cited  by  the  Appellants.  In  Collins  v.  Martin  (1  Bos.  and  Pul.  648), 
and  Brandao  v.  Barnstt  (12  Clk.  and  Fin.  787),  the  bills  were  payable  to  bearer 
The  taker  of  a  bill  from  an  agent  must  ascertain  the  authority  of  the  agent,  he  must 
look  at  the  power  as  much  as  if  it  was  part  of  the  bill,  and  must  see  that  the  agent 
does  not  act  beyond  his  authority,  as,  if  the  agent  does  so.  his  acts  are  ■('oid. 
Attwood  V.  Mannings  (7  Bar.  and  Cr.  278).  Here  the  Bank  took  the  word  of  A.  D. 
Macleod  only,  that  the  notes  were  his  own,  and  made  him  endorse  them,  makin" 
him  also  personally  liable.  Adams  v.  Jones  (4  Per.  and  D.  474).  The  note  was  then 
endorsed,  but  not  delivered  for  the  purpose  of  passing  it.  Endorsement  is  prima 
facie  ]iroof  of  delivery,  but  the  delivery  may  be  rebutted.  Robertson  v.  Kensington 
(4  Taunt.  30).  It  is;  however,  said,  that  A.  D.  Macleod  endorsed  to  himself,  tliat  he 
was  both  agent  and  endorsee,  and  that  it  must  he  presumed  that  he  got  the  note 
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back  as  a  bona  fide  owner  ;  but  it  is  "vident,  tliat  he  had  it  merely  as  an  agent,  and 
in  that  case  the  Bank  were  bound  to  [60]  make  proper  inquiries,  and  in  not  doing 
so  tliey  were  guilty  of  gross  negligence.  Crook  v.  JikI/k  (5  Bar.  and  Ad.  909),  Back- 
house V.  Harrison  (5  Bar.  and  Ad.  1098),  Foster  v.  Pearson  (1  C.  M.  and  K.  849), 
Hai/nes  v.  Foster  (2  Crom.  and  Mee.  237),  Alexander  v.  M'Kenzie  (18  Law.  Journal. 
N.S.  94). 

There  is  another  objection,  now  urged  for  the  first  time,  that  detinue  will  not 
lie.  Such  objection  cannot  be  entertained  at  the  ])resent  stage  of  the  appeal,  it 
should,  if  tenable,  have  been  urged  in  the  Court  below,  it  is  now  too  late. — [Lord 
Brougham  :  This  is  a  point  purely  technical,  and  if  not-taken  in  the  Court  below, 
cannot  be  taken  here. — Mr.  Greenwood  :  The  point  was  taken  by  the  second  plea, 
that  the  Plaintiff  had  not  sufficient  interest  to  supj)ort  ihe  action.]  Detinue  was 
the  proper  form  of  action.  Comyn's  Dig.,  tit.  "  Detinue, '  20.  Williams  v.  Archer 
(5  Com.  Ben.  Rep.  318),  wliere  all  the  cases  are  collected. 

Mr.  Greenwood,  in  reply. 

Their  Lordships  reserved  Judgment  until  the  following  appeal,  which  arose  out 
of  similar  circumstances,  was  argued,  when  they  delivered  a  joint  judgment  in  both 
appeals  (see  Post,  p.  71). 

[See  note  to  Bank  of  Benrjal  v.  Far/an.  7  Moo.  P.O.  76.] 


L61]       ox  APPEAL  FROM  THE  SUPREME  COURT  AT  FORT  WILLIAM 

IN  BENGAL. 

The  BANK  of  BENGAL —Appellants :  CHRISTOPHER  GEORGE  FAGAN,— 

Respondent  *  [July  7,   1849]. 

For  head  note,  see  the  case  of  the  Bank  of  Benijal  v.  Macleod,  ante,  p.  35. 

This  case,  involving  a  similar  question  to  the  preceding  appeal,  was  an  action 
of  trover  Ijrought  by  the  Respondent  against  the  Appellants,  the  Bank  of  Bengal, 
upon  the  conversion  of  eight  promissory  notes,  or  securities  for  the  payment  of 
money,  by  the  Governor-General  of  India  in  Council.  The  plaint  contained  one 
count,  which  charged  the  Defendants  with  the  conversion  of  the  eight  promissory 
notes  or  securities  of  the  4  per  cent,  loan,  commonly  called  Company's  paper.  The 
Defendants  pleaded,  first,  not  guilty;  and,  secondly,  that  the  Plaintiff  was  not  pos- 
sessed of  the  notes  of  his  own  property.     Upon  these  pleas  issues  were  joined. 

The  cause  came  on  for  trial,  on  the  19th  of  November,  1847,  before  Sir  Lawrence 
Peel,  Chief  Justice,  and  Sir  John  Peter  Grant,  and  Sir  Henry  Wilmot  Seton,  Puisne 
Judges  of  the  Supreme  Court. 

[62]  The  circumstances  which  distinguished  this  case  from  the  last,  and  which 
appeared  in  evidence,  on  the  trial,  were  these:  — 

On  the  4th  of  November,  1841,  the  Respondent,  an  officer  on  the  Bengal  Establish- 
ment, drew  upon  his  bankers  and  agents,  Macleod,  Fagan  and  Co.,  at  Calcutta,  in 
favour  of  one  Tuttle  Charles,  for  Rs.  6000,  payable  at  ten  days  after  sight.  The 
draft  was  presented  for  acceptance  to  Macleod,  Fagan  and  Co.  on  the  9th  of  Novem- 
ber, 1841.  In  the  meantime,  on  the  6th  of  November,  the  Respondent  forwarded  a 
hoondee  [Bill  of  Exchange]  for  Rs.  2000,  endorsed  to  Macleod,  Fagan  and  Co.,  at 
the  same  time  informing  them  of  his  draft  for  Rs.  6000.  The  state  of  the  account 
between  the  Respondent,  and  Macleod,  Fagan  and  Co.,  if  made  up  on  the  9th  of 
November,  would  have  shown  a  balance  of  6  annas,  8  pie,  due  from  the  Respondent 
to  them.  Upon  the  presentation  of  the  Respondent's  draft  for  Rs.  6000,  Macleod, 
Fagan  and  Co.  wrote  to  the  Respondent,  and  intimated  to  him  that  they  had  no 
available  funds  belonging  to  him  in  their  hands  to  meet  the  draft.     The  Respondent 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  the 
Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir.  E.  Ryan. 
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then  agreed  to  give  them  a  power  of  attorney,  upon  which  they  accepted  iiis  draft 
for  Ks.  6000. 

Tlie  power  of  attorney  executed  Ijy  the  Respondent,  and  sent  to  Macleod,  Fagan 
and  Co.,  was  precisely  in  the  same  form,  as  tlie  power  of  attorney  e.\ecuted  l)y 
Macleod,  and  set  out  in  the  preceding  case  {ante,  p.  .'JH). 

On  the  21th  of  November,  A.  D.  Macleod,  one  of  the  partners  in  the  firm  of  Macleod, 
Fagan  and  Co.,  endorsed  and  delivered  to  the  Api>ellants,  a  Company's  note  for 
[63]  the  sum  of  S.  Rs.  8500,  payable  to  the  Respondent,  his  executors  or  adminis- 
trators, or  liis  or  their  order,  and  bearing  interest  at  four  per  cent.  This  paper 
was  endorsed  "  A.  D.  Macleod,  attorney,  for  Lieut.  C.  G.  Fagan.  Pay  to  tlie  Bank 
of  Bengal,  or  order.— A.  D.  Macleod."  The  Ajipellants  paid  the  sum  of  7600  Com- 
pany's rupees  to  Macleod  who,  at  the  same  time,  signed  and  gave  to  the  Appellants 
his  promissory  note  of  that  date,  payable  at  three  months,  for  the  sum  of  Rs.  7600, 
and  interest.  In  this  note,  it  "was  expressed  that  the  Company's  note  for  S.  Rs.  8500 
was  deposited  with  the  Appellant.^,  as  a  collateral  security  for  the  repayment,  as 
well  of  the  Rs.  7600  and  interest,  as  of  any  sums  which  had  been  or  might  be  ad- 
vanced or  jiaid  to  Macleod  by  the  Appellants,  and  in  default  of  payment  the  Bank 
was  authorised  to  sell  the  Company's  paper,  and  reimburse  itself,  paying  Macleod 
the  surplus,  which  might  be  forthcoming  from  such  sale;  and  he  making  good  the 
deficiency  if  any.  On  the  same  day,  Macleod,  Fagan  and  Co.  paid  the  Respondent's 
draft  for  Rs.  6000. 

On  the  7th  of  December,  1841,  Macleod,  Fagan  and  Co.  endorsed  and  delivered  to 
the  Appellants  seven  other  Company's  notes,  of  two  of  which  the  Respondent  was 
the  original  payee,  and  of  the  others  endorsee,  for  sums  amounting  altogether  to 
Rs.  5800.  These  notes  were  endorsed  as  follows: — C.  G.  Fagan,  by  his  attornies, 
Macleod,  Fagan  and  Co.  Pay  to  the  Bank  of  Bengal,  or  order. — Macleod,  Fagan 
and  Co."  And  the  Apijellants,  upon  receiving  the  Company's  notes,  paid  to  Macleod, 
Fagan  and  Co.  Rs.  5000,  taking  also  the  promissory  note  of  Macleod,  Fagan  and  Co., 
at  three  months'  date,  for  such  sum  and  interest,  which  promissory  note  was  ex- 
pressed in  terms  similar  to  [64]  those  used  in  the  note  given  on  the  24th  of  November, 
by  A.  D.  Macleod,  that  the  seven  Company's  notes  had  been  deposited  as  collateral 
security  for  repayment  of  Rs.  5000,  and  interest,  and  of  all  sums  which  had  been, 
or  might  be,  advanced  or  paid  to  Macleod,  Fagan  and  Co.  by  the  Ajipellants. 

Default  having  been  made  in  payment,  the  Bank  of  Bengal  sold  the  several  notes, 
so  delivered  to  them,  in  February  and  March,  1842,  and  realized  the  amount. 

Macleod,  Fagan  and  Co.  became  insolvent,  and  on  the  IGth  of  May,  1844,  an  ac- 
count was  rendered  to  the  Respondent  by  the  assignee  of  the  Insolvent  Court,  at 
Calcutta,  in  whom  the  estate  of  Macleod,  Fagan  and  Co.  had  become  vested.  The 
Respondent  corresponded  with  the  official  assignee  on  the  subject  of  the  estate  of 
Macleod,  Fagan  and  Co.,  and  received  a  dividend  on  the  balance  due  to  him  upon 
his  account  with  that  firm,  in  which  the  proceeds  of  the  Company's  notes  in  question 
were  included. 

Upon  this  evidence,  a  verdict  was  found  for  the  Respondent,  with  Rs.  12,908.  2.  5. 
damages.  On  the  23rd  of  November,  a  rule  was  granted  upon  a  motion  on  behalf  of 
the  Appellants,  pursuant  to  leave  reserved  at  the  trial,  calling  upon  the  Respondent 
to  show  cause  why  the  verdict  entered  for  the  Respondent  should  not  be  set  aside, 
and  a  verdict  be  entered  for  the  Respondent  on  the  issue  taken  on  the  first  plea,  and 
for  the  Appellants  on  the  issue  taken  on  the  second  plea,  or  why  a  nonsuit  should  not 
be  entered. 

On  the  l.'ith  of  January,  1848,  after  argument,  the  Court  discharged  the  rule, 
with  costs.  Sir  Lawrence  Peel,  Chief  Justice,  delivered  the  judgment  of  the  Co'irt, 
as  follows  :  — 

[65]  "  This  case  is,  in  our  opinion,  undistinguishalile  in  principle  from  tint  of 
Macleod  v.  The  Bank  of  Bengal.  Both  are  founded  on  authorities  which,  if  the'  are 
not  to  be  followed,  must  be  overruled  by  a  higher  tribunal  than  this  Court.  "  Tlie 
grounds  upon  which  it  is  sought  to  distinguish  the  present  case,  appear  to  us 
to  be  untenable.  We  think  there  was  no  recognition.  The  evidence  does  not  show 
a  sale  in  fact  by  Macleod.  Fagan,  and  Co.,  to  themselves,  supposing  such  a  sale  to 
have  been  legally  valid.  We  view  this  sale  as  a  mere  fiction  ;  it  is  ingeniouslv 
introduced  to  support  an  argument  which  would  other^-ise  rest  on  no  foundation. 
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The  evidence  shows,  that  the  Plaintiii  was  subsequently  informed  of  a  sale,  but  it 
does  not  show  that  he  knew  the  real  circumstances;  and  there  is  no  evidence  of  any 
sale  except  that  by  the  Bank  of  Bengal,  which  is  not  the  sale  which  the  argument 
treats  as  recognised  :  but  an  imaginary  sale  by  Macleod,  Fagan,  and  Co.,  for  the 
Plaintiff,  to  themselves,  is  the  subject  of  the  supposed  recognition.  It  is  said  that 
Macleod,  Fagan  and  Co.,  had  a  lien,  and  that  they  transferred  that  lien  to  the  Bank 
of  Bengal.  Macleod,  Fagan,  and  Co.,  undoubtedly  had  a  lien ;  but  if  the  nature  of  it 
be  considered,  the  consequence  to  the  Plaintiff's  success  in  this  action,  which  it  is 
sought  to  deduce,  will  not  follow.  The  Bank  of  Bengal  sold  these  securities.  This 
act  could  be  supported  under  the  pow-er  of  attorney  alone.  For  the  paper  was 
specially  endorsed  to  the  Plaintiff,  and  has  been  by  him  unendorsed,  unless  the 
power  has  been  executed.  If  Bills  of  Exchange  are  drawn,  payable  to  the  order  of 
A.,  and  A.  pays  them  into  his  Banker's  hands  without  endorsing  them,  it  is  obvious, 
that  though  A.  may  become  subsequently  indebted  to  his  Banker,  [66]  and  his 
Banker  may  have  a  lien  on  those  bills,  that  this  lien  does  not  operate  to  transfer 
a  property  in  such  bills,  and  is  only  an  equitable  interest.  The  debts  which  they 
secure  and  evidence,  are  transferrable  by  the  custom  of  Merchants,  but  transferrable 
by  the  custom  in  such  a  case  by  endorsement  only,  not  by  delivery  witliout  endorse- 
ment ;  the  bills  not  being  in  a  state  that  the  property  in  them  can  pass  by  delivery. 
CoUitis  V.  Martin,  (1  Bos.  and  Pul.  648,)  will,  if  it  be  attentively  examined,  show 
that  it  is  the  nature  of  the  property  in  bills,  which  enlarges  the  power  of  alienation 
over  that  which  exists  as  to  mere  chattels.  Without  a  valid  endorsement,  no  pro- 
perty in  these  specially  endorsed  securities  could  be  transferred  to  the  Bank,  so  as 
to  prevent  their  sale  from  operating  as  a  conversion  ;  and  by  a  conversion  their 
lien  would  for  any  defensive  purposes  in  this  action  be  destroyed.  The  question  is, 
therefore,  simply  this;  was  the  power  exercised  or  abused?  We  think  upon  the 
evidence,  that  it  was  grossly  abused.  If  such  an  exercise  of  a  power  could  be 
supported,  then  a  lien  might  be  enlarged  to  the  prejudice  of  the  owner  by  the  fraud 
of  the  agent.  It  is,  therefore,  in  our  opinion,  clear,  that  the  Bank  of  Bengal  could 
not  be  in  a  better  position  than  Macleod,  Fagan,  and  Co.,  against  the  Plaintiff.  They, 
Macleod,  Fagan,  and  Co.,  could  sell  the  Plaintiff's  paper  and  confer  property  in 
it,  if  they  followed  the  authority  conferred  :  that  authority,  if  the  correspondence 
and  the  power  be  looked  at,  was  not  to  pledge  the  paper,  still  less  to  pledge  it  to 
another  for  their  own  advantage.  The  sale  by  the  Bank  was  unauthorised,  since 
the  pledge  to  the  Bank  was  an  unauthorised  pledge.  The  real  contract  between 
the  Bank  of  Bengal,  and  Macleod,  Fagan,  and  Co.,  was  not  [67]  a  contract  that  the 
latter  should  transfer  their  lien,  but  it  was  a  totally  different  contract:  and  it 
cannot  be  viewed  now  otherwise,  because  it  is  found  to  be  unsupportable  as  it  really 
was.  What  ground  there  is  for  assuming  a  sale  by  Macleod.  Fagan,  and  Co.  to 
themselves  is  best  tested  by  this;  whether  on  this  evidence  if  they  had  retained  the 
paper  and  it  had  risen  iii  value,  and  the  Plaintiff  tendering  to  them  the  amount  of 
their  advances  had  claimed  to  have  his  paper  back,  they  could  have  said  :  '  Look 
at  these  endorsements  made  by  us  as  your  attorneys:  the  property  is  ours:  we  have 
sold  to  ourselves,  and  we  will  take  advantage  of  the  rise  in  the  value.'  The 
Plaintiff  is,  in  our  opinion,  entitled  to  retain  his  verdict.  It  is  not,  in  discussion, 
under  this  rule,  whether  the  verdict  should  stand  for  the  full  amount  of  the  damages, 
or  for  that  sum  reduced  by  the  amount  of  Macleod,  Fagan,  and  Co.'s  lien  against  the 
Plaintiff.  The  Defendant  has  not  availed  himself  of  the  leave  offered  him  at  the 
trial,  to  move  to  reduce  the  damages,  as  we  understand,  because  that  reduction  might 
prejudice  his  right  of  appeal.  Upon  that  point,  therefore,  we  express  no  opinion. 
If  this  case  be  appealed,  and  our  decision  be  sustained  on  the  main  question,  then 
if  the  Defendant  is  entitled  at  law  to  a  reduction  of  the  damages  to  the  extent  of  the 
lien  of  Macleod,  Fagan,  and  Co.,  against  the  Plaintiff,  the  evidence  furnishes  the 
means  of  making  that  reduction,  if  the  verdict  not  questioned  now  on  this  point 
can  be  appealed  against  on  that  ground.  The  Plaintiff,  if  he  be  legally  entitled  to 
retain  his  fidl  damages,  is  certainly  a  trustee  for  the  surplus ;  whether  for  the 
]?ank  of  Bengal  or  for  the  creditors  of  Macleod,  Fagan,  and  Co.,  it  is  not  necessary 
for  us  to  decide.  A  mere  equitable  lieu  could  not,  we  [68]  apprehend,  furnish 
groimd  for  a  reduction  of  damages  in  an  action  of  la\v;  and  wlietlier  the  lien  of 
Macleod,  Fagan,  and  Co.,  be  treated  as  merely  a  common  law  lien  on  a  chattel,  or 
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as  a  lien  ou  a  negotiable  instrument,  needing  endorsement,  and  unendorsed,  still 
the  lieu  of  their  transferee,  the  Bank,  would  be  but  equitalile,  if  the  power  of 
attorney  was  not  duly  exercised.  A  lien  on  a  mere  chattel,  is  not  at  common  law 
transferrable,  Legg  v.  Evans,  (6  Mee.  and  Wei.  42,)  and  the  case  is  not  within  the 
Factor  Act.  That  the  transfer  for  a  valuable  consideration  of  an  unendorsed  bill 
or  note,  payable  to  order,  confers  only  an  equitable  right.  Watkins  v.  Maule  (2 
Jac.  and  Wal.  243)." 

Judgment  was  afterwards  signed  for  the  amount  of  such  damages  and  costs. 

From  this  judgment,  the  Bank  of  Bengal  appealed  to  Her  Majesty  in  Council, 
and  the  case  came  on  for  hearing  at  the  same  time  as  the  appeal  of  The  liniik  of 
Bengal  v.  Miirleod  (ante,  p.  35). 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Greenwood,  Q.C.,  and  Mr.  Hare,  for  the 
.'\]i]icl!ants. — The  notes  in  question  were  negotiable  instruments,  and  came  into  the 
hands  of  the  Appellants,  in  the  course  of  their  business  as  Bankers.  Macleod,  Fagan, 
and  Co.,  were  the  agents  at  Calcutta  of  the  Respondent,  to  whom  tiiey  had  advanced 
money,  on  the  securities  of  those  very  notes,  and  he  in  return  empowered  them  to 
endorse  the  notes  ;  which  they  did,  for  value  received,  to  the  Appellants.  The  Appel- 
lants have  nothing  to  do  with  the  alleged  fraud  of  Macleod,  Fagan,  and  Co.,  in 
pledging  the  notes,  they  could  have  no  reasonable  grounds  for  suspecting  that  they 
were  improperly  dealing  [69]  with  the  notes.  The  question  really  turns  upon  this, 
whether  the  power  was  properly  exercised  by  them.  The  form  of  the  power  of 
attorney  granted  by  the  Kespondent  to  Macleod,  Fagan,  and  Co.,  is  to  "  sell,  endorse 
and  assign,"  and  may,  therefore,  be  read  distributively  or  conjunctively,  as  you 
please.  Baldwin's  Case  (Leon.  74).  The  Bank  were  authorised  by  law  in  selling. 
In  Stierneld  v.  Holden  (4  Bar.  and  Cr.  5)  the  pledge  sold,  and  it  was  held  tliat  he 
could  not  be  sued  in  trover  for  bills  of  lading.  Every  deed  is  to  be  taken  most 
strongly  against  the  grantor.  He  cannot  defeat  his  own  grant.  Comyn's  Dig., 
tit.  "Grant"  (E  14).  But  it  is  said  that  the  power  to  endorse  is  auxiliary  only: 
that  is  not  so ;  it  is  the'real  object  of  the  power.  In  Murray  v.  The  East  India  Com- 
pany (5  Bar.  and  Aid.  204),  and  Fenn  v.  Harrison  (3  Term.  Rep.  757,  4  Term.  177), 
there  was  no  authority  given  by  the  power  to  endorse;  those  cases,  therefore,  are 
distinguishable  from  the  present.  Exparte  Twogood  (19  Ves.  229),  Exparte  Pease 
(19  Ves.  25),  and  De  Boxichout  v.  Goldsrnid  (5  Ves.  211),  are  to  the  same  effect. 

Mr.  Serjeant  Byles,  Mr.  Peacock,  Q.C.,  and  Mr.  Maude,  for  the  Respondents. — 
Tiie  power  of  attorney  given  to  Macleod,  Fagan,  and  Co.,  was  for  the  purpose  of 
enabling  them  to  deal  with  the  notes,  as  agents  for  the  benefit  of  the  Respondent, 
it  did  not  give  them  any  authority  to  pledge  the  notes;  their  pledging  or  assigning 
them  to  the  Appellants  was,  therefore,  a  fraud  upon  the  Respondent.  An  un- 
authorised endorsement  conveys  no  more  title  than  a  forgery,  and  [70]  the  question, 
is,  whether  this  endorsement  entirely  converted  the  note,  into  a  bill  payable  to  bearer, 
and  if  so,  was  it  authorised.  Powers  of  attorney  are  to  be  construed  and  limited 
to  their  expressed  particular  object.  Chitty,  "  On  Bills  of  Exchange,"  p.  29.  (9th 
Edit.)  In  this  case  there  is  no  power  given  to  pledge.  The  authority  is  "  to  sell, 
endorse  and  assign."  It  is  admitted  that  the  notes  were  pledged  for  the  personal 
use  of  Macleod,  Fagan,  and  Co.,  at  less  than  their  value,  and  that  the  agent  also 
gave  his  promissory  note  to  the  Bank.  An  agent  cannot  deal  for  himself  at  law 
or  in  equity.  Farehrother  v.  Simmons  (5  Bar.  and  Aid.  333),  Brookman  v.  Rofhs- 
rhiJd  (3  Siiii.  153,  S.C. ;  5  Bli.  N.S.  165),  Marshall  v.  K inner  (1  Stark,  499).  If  the 
word  "  endorse  "  had  been  the  only  word,  he  could  have  sold ;  but  we  submit  that  the 
word  "  endorse  "  is  controlled  by  the  context,  and  these  words  must  l)e  taken  col- 
lectively, and  that  the  Appellants  wholly  failed  in  making  out  any  defence  to  the 
action.  There  was  quite  sufHcient  grounds  to  induce  the  Bank  to  suspect  that 
Macleod,  Fagan,  and  Co.,  were  dealing  improperly  with  the  notes.  They  also 
referred  to  Watkins  v.  Maule  (2  Jac.  and  Wal.  237),  Queiroz  v.  Trueman  (.3  Bar. 
and  Cr.  342).  Stierneld  v.  Holden  (4  Bar.  and  Cr.  5),  Shipley  v.  Kymer  (1  Mau.  and 
Sel.  484),  Kuckein  v.  Wilson  (4  Bar.  and  Aid.  443). 

Mr.  Greenwood,  in  reply. — The  power  "  to  sell,  endorse  and  assign  "  is  general. 
The  Bank  of  Bengal  had  no  reason  to  suspect  fraud  on  the  part  of  Macleod,  Fagan, 
and  Co.,  if,  indeed,  there  was  any.  It  was  perfectly  reasonable  to  suppose,  that  as 
the  balance  was  against  Fagan,  and  he  wanted  money,  [71]  he  wished  to  raise  money 
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by  pledging  the  notes.     It  might  be  imprudent  at  that  time  to  sell  them,  when  the 
money  could  be  raised  by  pledging. 

On  the  19lh  of  July,  18i9,  judgment  was  delivered  in  this  appeal,  and  also  m 
the  preceding  case  of  The  Bank  of  Bengal  v.  Uacleod  (see  ante,  p.  35),  by 

Lord  Brougham. — Both  these  cases  involve  the  same  question,  and  depend 
mainlv  on  the  decision  of  that  question.  If  it  be  determined  in  the  Appellants' 
favour,  in  the  first  appeal,  they  are  Ijoth  decided  for  them  ;  if  that  be  given  against 
them,  special  circumstances,  peculiar  to  the  second  appeal,  require  to  be  considered. 

That  question  relates  to  the  authority  which  the  house  of  Macleod  and  Co.,  agents 
of  James  William  Macleod,  in  the  one  case,  and  of  Captain  Fagan,  in  the  other,  had 
to  indorse  the  paper  belonging  to  these  principals,  and  deposited  with  them  as 
agents,  and  the  authority  is  the  same  in  both  cases;  for  although  a  correspondence, 
peculiar  to  the  second,  is  relied  upon,  as  qualifying  or  limiting  the  authority,  it  does 
not  appear  to  us  to  possess  that  virtue  ;  even  supposing  it  could  be  imported  into  the 
consideration  of  the  case,  and  allowed  to  influence  the  construction  of  the  power 
of  attorney,  on  which  the  authority  of  tlie  agents  rests. 

It  is  admitted,  on  all  hands,  that  if  Macleod  and  Co.,  having  the  Bills  in  their 
possession,  had  no  power  to  endorse  them,  their  act  of  endorsation  would  convey  no 
title  to  the  party  taking  and  discounting  them,  any  [72]  more  than  a  forgery  would 
do.  It  is  equally  admitted,  on  the  other  hand,  that  if  they  had  the  authority  to 
endorse,  their  endorsement  passed  the  property.  It  may  be  taken  as  also  established, 
that  whatever  may  have  been  the  law  laid  down  in  GUI  v.  Cuhitt  (3  B.  and  C.  466), 
and  Down  v.  Hailing  (i  B.  and  C.  330),  and  one  or  two  other  cases,  and  not  abandoned, 
at  least,  as  far  as  the  language  went,  which  the  Court  used  in  some  subsequent 
cases,  is  now  law  no  longer  ;  and  that  the  negligence  of  the  party  taking  a  negotiable 
instrument,  does  not  fix  him  with  the  defective  title  of  the  party  passing  it  to  him. 
Thus,  the  main  and  fundamental  question  is,  had  Macleod  and  Co.  authority  to 
endorse  under  the  power  of  attorney?  which  is  in  the  same  words  in  both  cases. 

It  is  to  "  .sell,  endorse  and  assign,  or  to  receive  payment  of  the  principal  according 
to  the  course  of  the  Treasury — and  to  receive  the  consideration-money,  and  give  a 
receipt  for  the  same."  It  is  contended  for  the  Respondent,  that  the  words,  "  sell, 
endorse  and  assign,"  used  conjunctively,  cannot  be  used  in  the  disjunctive,  but  that 
the  only  power  ^ive"  to  endorse  is  one  fincillary  to  sale,  and  thar  we  are  to  read  it, 
as  if  it  were,  power  to  sell,  aod  for  the  ]'urp  ises  .'f  selling,  to  endorse.  This  con- 
struction is  endeavoured  to  be  supported  by  referring  to  the  variation  of  "  or  "  for 
"  and  "  immediately  following — "  or  to  receive  the  money  at  the  Traesury."  We 
are  unable  to  go  along  with  this  view  of  the  instrument.  The  variation  is  clearly 
owing  to  a  new  subject-matter  being  introduced.  The  matter  first  dealt  with,  is 
the  use  of  the  paper  as  a  continuing  and  subsisting  instrument;  as  securities  not 
paid  off,  the  matter  afterwards  dealt  with,  is  the  receiving  of  the  money  due  on 
these  securities,  when  paid  off,  and  [73]  when  they  ceased  to  exist — it  is  called 
"  payment  of  the  principal,"  and  then  follows  a  like  power  to  receive  the  considera- 
tion-money, and  give  receipts ;  that  is,  to  receive  the  money,  and  give  receipts  for  the 
money  arising  from  the  sale,  endorsement,  and  assignment,  because  to  that  alone 
could  this  clause  apply — the  giving  up  the  paper  to  the  Treasury,  authorized  by  the 
second  clause,  requiring  no  receipt  whatever. 

The  change  of  "  and  "  for  "  or  "  in  the  second  clause  does  not,  therefore,  appear 
at  all  to  alter  or  affect  the  construction  of  the  first  clause  or  member  of  the  sentence. 
Shall  we,  then,  say,  that  a  power  to  "  sell,  endorse,  and  assign,"  docs  not  mean  a  power 
to  sell,  a  power  to  endorse,  and  a  power  to  assign?  And  would  not  such  a  negative 
or  exclusion  be  doing  violence  to  the  plain  sense  of  the  words?  If  we  adopt  this 
exclusive  construction,  we  must  hold,  that  these  words  not  only  give  no  powers  to 
endorse,  without  selling,  but  also,  that  they  give  no  power  to  sell  without  endorsing, 
and  we  must  suppose  the  agent  acting  under  such  a  power  to  be  entirely  crippled. 
Now,  as  there  can  be  no  doubt  that  this  is  a  general  form  for  powers  of  attorney  to 
deal  with  negotiable  instruments,  and  that  in  the  general  case,  whatever  may  have 
been  the  understanding  in  the  case  at  the  Bar,  the  power  to  endorse  is  intended  to 
be  conveyed.  Were  we  to  adopt  the  Respondent's  construction,  we  should  sanction 
tliis  position,  not  only  that  all  pow-ers  now  existing  and  acted  on,  and  which  have 
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been  acted  on,  if  conceived  in  this  form,  are  most  defective,  indeed, 
almost  inoperative,  and  tliat  what  has  been  done  under  them,  and 
is  now  done  under  tliem,  is  insufficient  to  convey  a  title  to  the 
taker  of  the  negotiable  instrument,  but  that  in  future,  to  make  such  powers 
complete,  indeed.  [74]  to  render  them  useful,  a  new  and  very  tautologous  phrase- 
ology must  be  adopted,  as  this  "  power  to  sell,  and  also  to  endorse,  and  also  assign, 
or  to  endorse  without  selling,  or  to  assign  without  selling  or  endorsing,  or  to  sell 
without  endorsing,"  and  so  forth.  It  appears  to  us,  that  the  rational  and  the 
natural  construction  is  the  one  which  represents  a  power  "  to  sell,  endorse,  and 
assign,"  as  a  jjower  to  sell,  a  power  to  endorse,  and  a  power  to  assign — so  that  these 
acts  may  be  done  apart  or  together,  and  that  the  powers  are  conveyed  conjointly 
and  severally.  The  elliptical  mode  of  expression,  by  not  repeating  the  words  "  a 
power,"  or  "  full  power,"  we  consider  to  be  thus  properly  supplied,  and  the  expression 
tlius  justly  expounded  in  the  ordinary  mode  of  parlance. 

But  it  is  said,  that  the  power  was  given  to  do  the  acts  in  question  on  the  donor's 
behalf.  This  is  really  only  saying,  that  what  the  agent  is  to  do,  he  is  to  do  as 
representing  the  principal;  as  doing  it  on  behalf  of,  or  in  the  place  and  in  the  right 
of,  the  principal.  But  it  is  further  said,  that  even  if  the  expression  be  read  aa 
only  amounting  to  this,  the  endor.sement  is  to  be  only  made  for  the  benefit  of  the 
principal,  and  not  for  the  purposes  of  the  agent.  We  do  not  see  how  this  very 
materially  affects  the  case,  for  it  only  refers  to  the  use  to  be  made  of  the  funds 
obtained  from  the  endorsement,  not  to  the  power  ;  it  relates  to  the  purpose  of  the 
execution,  not  to  the  limits  of  the  power  itself  ;  and  though  the  endorsee's  title  must 
depend  upon  the  authority  of  the  endorser,  it  cannot  be  made  to  depend  upon  the 
purposes  for  which  the  endorser  performs  his  act  under  the  power. 

We  find  great  reason  to  commend  the  ability  and  learning  and  diligence  shown 
in  the  Judgment  deli-[75]-vered  below.  But  it  would  have  been  more  satisfactory 
to  have  found  that  the  argument,  as  urged  before  us  in  support  of  the  Judgment,  had 
been  considered  by  that  Court.  On  the  contrary,  we  cannot  find  any  reference  to  the 
terms  of  the  power,  either  in  the  Judgment  or  in  the  reasons  given  in  the  petition  of 
appeal.  The  Court  seems  to  have  assumed,  that  there  was  no  authority  to  endorse. 
Indeed,  the  printed  cases  do  not  themselves  seem  to  take  the  point,  or  to  raise  the 
question  ;  and  yet  the  Respondent  here  distinctly  admits  that  the  Judgment  cannot 
stand,  if  there  was  the  power  to  endorse  generally. 

I  have  seen,  since  the  argument,  the  printed  forms  used  at  the  India  House,  of 
powers  of  attorney.  They  are  all  in  the  words  here  used,  "  endorse,  sell  and  assign," 
and  their  title,  which  is  placed  in  red  ink  at  the  top  of  the  page,  shows  the  meaning 
affixed  in  practice,  to  those  words.     It  is,  power  "  to  sell  or  endorse." 

Much  reliance  was  placed  by  Respondents  on  the  case  of  Be  Bouclumt  v.  Gold- 
smid  (5  Ves.  211).  But  the  question  there  was,  whether  shares  could  be  pledged  by 
an  agent  acting  under  power  "  to  sell,  assign  and  transfer,"  and  the  undisputed 
law,  as  to  his  being  unable  under  an  authority  for  selling,  to  pledge  goods  of  his 
principal,  was  held  applicable  to  shares  as  well  as  goods.  The  question  here  ari.ses 
on  a  negotiable  instrument,  and  it  was  by  no  means  decided  in  the  case  referred  to, 
that  a  power  to  "  sell,  endorse  and  assign,"  is  confined  to  selling,  without  extending 
to  endorsing.  The  frame  of  the  two  powers  upon  the  construction  of  which  tne 
whole  question  here  turns,  is  entirely  different  in  the  two  cases.  In  the  case  of 
De  Bouchout  v.  Goldsmid,  there  are  only  the  words  "  sell,  assign  and  transfer," 
and  no  word  of  pledging,  [76]  or  referring  to  deposit,  at  all.  In  1834,  I  examined 
fully  all  the  cases  within  the  principle  of  De  Boucltout  v.  Goldsmid,  in  the  case  of 
Wilson  V.  Moore  (1  Myl.  and  K.  337), — approximating  to  the  former  case,  and  I  am 
informed  that  this  decision  of  Wilson  v.  Moore  has  since  been  constantly  cited,  as 
ruling  the  question;  but  I  must  remark,  that  in  the  judgment  there  given,  I  cited 
the  cases  of  Gill  v.  Cithitt  [3  B.  and  C.  466],  and  Down  v.  Hailing  [4  B.  and  C.  330], 
as  having  gone  far  to  overrule  Lawson  v.  Weston  (4  Esp.  56).  These  cases  are  no 
longer  law,  and  Lord  Kenyon's  opinion  is  set  up  and  supported  by  all  the  lawyers. 

As  we  are  with  the  Appellants  on  this  fundamental  point,   in  both  cases,   it 
becomes  unnecessary  to  say  anything  oF  the  peculiar  circumstances,  which  distin- 
guishes the  second  from  the  first  appeal.     There  must  be  a  reversal  in  both  appeals. 
In  answer  to  the  question  of  Counsel  respecting  the  form  of  the  Order  to  be  made. 
Lord  Brougham  said,  that  the  judgment  in  both  appeals  being  reversed,  the  De- 
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fendants  ought  to  be  placed  in  the  «aine  situation,  as  if  there  had  been  a  verdict 
for  them  in  the  first  instance:  and  there  being  no  jury  at  Calcutta,  the  Court  being 
lioth  Judge  and  jury;  it  would,  therefore,  be  out  of  all  question  to  grant  a  new- 
trial.     The  verdict  must,  therefore,  be  entered  for  the  Defendants,  in  botli  ca.ses. 

By  Orders  in  Council,  bearing  date  the  30th  day  of  July,  1849,  it  was  ordered, 
that  "the  Judgments  of  the  Supreme  Court  of  Fort  William  in  Bengal,  be  and  the 
same  were  thereby  reversed,  and  tliat  verdicts  be  entered  for  tlie  Defendants  in  the 
said  causes  or  actions. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  C.  Capacity  and  Authority  of  Paeties, 
1.  Affenfs;  tit.  COLONY,  III.  Appeals  to  Privy  Codncil,  5.  rrinci-ples  on  irhich 
Privy  Council  Acts,  6.  Practice,  h.  W/iat  points  may  he  raised;  tit.  PRINCIPAL 
AND  AGENT,  II.  Power  of  Attorney,  C.  Extent  of  Authority  Conferred. 
S.C.  5  Moo.  Ind.  Ap.  1. ;  13  Jur.  945.  On  point  as  to  construction  of 
Power  of  Attorney,  Dist.  Joumenjoy  Coondoo  v.  Watson,  1884,  9  App.  Cas.  561, 
held  not  to  lay  down  principle  of  construction,  Leu'is  v.  Ramsdale,  1886,  55 
L.T.  180.] 


[77]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  AUCKLAND, 

NEW  ZEALAND. 

The  QUEEN  (by  Her  Attornej-General  for  New  Ze-dleind),—Api}ena>,t;    GEORGE 
ChA.EKF„—Eespondent*  [July  6,  1849,  and  May  15,  1851]. 

Heard  Ex  parte. 

Quaere. — Whether  the  Governor  of  the  Colony  of  New  Zealand,  has,  under  his  . 
general  authority,  as  such  Governor,  vested  in  him,  so  much  of  the  preroga- 
tive of  the  Crown,  as  relates  to  the  making  of  grants  of  waste  lands  within 
the  Colony?  [7  Moo.  P.C.  83,  84]. 

A  grant  of  lands  made  by  tlie  Governor  to  a  land  claimant,  founded  upon  the 
recommendation  contained  in  the  report  of  a  Commissioner,  such  grant  em- 
bracing a  quantity  of  land  exceeding  the  amount  preseriljed  by  Ordinance, 
Sess.  1,  No.  2,  of  1841.  Held,  in  scire  facias,  void,  and  judgment  given  for 
the  Crown  [7  Moo.  P.C.  83,  84]. 

This  was  a  laroceeding  in  scire  facias,  to  annul  a  grant  of  land,  made  by  the 
Governor  of  tlie  Islands  of  New  Zealand,  in  the  name  of  the  Crown,  in  favour  of 
the  Respondent,  George  Clarke,  his  heirs  and  assigns,  by  Her  Majesty's  Attorney- 
General  for  the  Colony  of  New  Zealand,  by  virtue  of  a  warrant  under  the  hand  of 
the  Governor  and  Commander-in-Chief  of  tlie  Islands  of  New  Zealand,  and  issued 
under  the  public  seal  of  the  Islands.  The  writ  recited,  that  by  certain  deeds  of  grant, 
dated  the  16th  of  May,  1844,  and  signed  by  Robert  Fitz  Roy,  Esquire,  then  Governor, 
and  signed  with  the  public  seal  of  the  Colony,  certain  por-[78]-tions  or  parcels  of 
land  in  the  deeds  more  particularly  described,  amounting  in  the  whole  to  5500 
acres,  were  granted  unto  the  Respondent,  liis  heirs  and  assigns:  and  reciting, 
that  Her  Majesty  was  given  to  understand  that  the  grants  were  issued  unlawfully, 
and  contrary  to  the  provisions  of  a  certain  Ordinance,  Sess.  1,  No.  2  (passed  9th 
June,  1841),  and  that  the  same  ought  to  be  declared  void  and  annulled,  and  the 
Sheriff  was  coumianded  to  make  known  to  the  Respondent,  that  he  was  to  appear 
liefore  the  Court  to  .show  wliy  the  deeds  of  grant  so  made  to  him,  ought  not  to  be 
declared  void,  and  annulled. 

The  Respondent  having  appeared  to  the  writ,  the  Attorney-General  declared  in 
scire  facias  against  him.  The  declaration  alleged,  that  the  grant  of  the  16th  of 
May,  purported  to  convey  to  the  Respondent,  his  heirs  and  assigns,  all  that  allots 

"  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
Sir  John  Jervis,  Knt.,  and  Sir  Edward  Ryan,  Knt. 
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merit  or  luireel  uf  laiid,  said  lu  uuiitiuu  lUUU  aerus,  ukmx'  ur  luss,  situated  ijetweeu 
Waiiiiate  and  Ilobiaiiger ;  tliat  the  4000  acres,  comprised  in  and  purported  to  be 
granted  Ijy  the  grant  were  claimed  by  tlie  Respondent,  as  having  been  purchased 
by  him  from  certain  of  the  natives  of  that  country,  l)efore  the  proclamation  of  the 
Queen's  sovereignty  over  the  Islands ;  that  the  claim  of  the  Respondent  was  duly 
referred  for  investigation,  pursuant  to  tiie  provisions  of  the  Land  Claims  Ordin- 
ance, Sess.  1,  No.  2,  to  two  Commissioners,  Godfrey  and  Richmond,  who  duly 
heard  and  examined  the  same,  and  on  the  }'Mi  of  May,  1843,  reported  upon  the 
same,  for  the  information  and  guidance  of  the  officer  for  the  time  being  adminis- 
tering the  government  of  the  Colony:  that  the  said  Commissioners  were  not  [79] 
authorised  by  the  (iovernor  in  Council  to  recommend  a  grant  of  land  to  the  Re- 
sijondent,  exceeding  256U  acres;  that  the  Commissioners,  by  their  report  dated 
13th  day  of  May,  1843,  recommended  that  a  portion  onh'  of  tiic  land  cluinied, 
namely,  2560  acres,  should  lie  granted  to  the  Respondent  ;  that  the  report  was 
confirmed  by  the  Officer  administering  the  Government,  for  whose  information 
and  guidance  the  same  report  was  made,  and  that  the  confirmation  of  the  report 
was  published  in  the  "  New  Zealand  Government  Gazette,"  of  the  21st  of  June, 
1843;  that  subsequently,  on  the  16th  of  May,  1844,  the  grant  thereinbefore  men- 
tioned was  made  by  Robert  Fitz  Roy,  Esquire,  the  then  Governor  of  the  Colony  of 
New  Zealand,  to  the  Respondent ;  and  the  Attorney-General  thereby  further  said, 
that  the  Grant  of  the  16th  of  May,  1844,  ought  to  be  declared  void,  annulled,  and 
set  aside  for  the  follow^ing  reasons: — 1st.  Because  the  grant  was  contrary  to  the 
Commissioners'  report  so  made  and  confirmed  as  aforesaid ;  2ndly.  Because  no 
greater  quantity  than  2560  acres  of  land  could  be  granted  to  any  claimant  under 
the  provisions  of  the  Land  Claims  Ordinance,  except  upon  the  recommendation 
of  the  Commissioners  who  heard  and  examined  the  claim,  in  manner  prescribed 
by  the  said  Ordinance,  being  specially  authorised  thereto  by  the  Governor,  with 
the  advice  of  the  Executive  Council. 

To  this  declaration,  the  Respondent  pleaded,  that  subsequently  to  the  reference 
to,  and  the  report  of,  the  Commissioners,  and  on  the  1st  of  Mar,  1844,  Robert  Fitz 
Roy,  Esquire,  the  then  Governor,  referred  the  claim  of  the  Respondent  to  Fitz- 
gerald, a  Commissioner  duly  appointed  under  an  Ordinance,  Sess.  3,  [80]  No.  3. 
intituled  "  Land  Claims  Amendment  Ordinance,"  who,  on  the  2nd  of  May,  1844, 
sent  in  to  Robert  Fitz  Roy,  Esquire,  a  report,  whereby  Fitzgerald  recommended 
that  the  Respondent  should  be  allowed  Crown  grants  for  5500  acres,  less  excep- 
tions. And  the  Respondent  further  said,  that  the  4000  acres  comprised  in  the  deed 
of  grant,  were  part  of  the  5500  acres  in  the  Report  mentioned,  and  that  the  deed 
of  grant  was  made  in  pursuance  of  the  report  of  the  last-mentioned  Commissioner. 

The  Attorney-General  filed  a  demurrer  to  this  plea,  by  reason,  that  the  plea 
was  insufficient  in  law,  for  the  following  reasons :  1st.  That  the  Commissioner, 
Fitzgerald,  was  not,  nor  was  any  single  Commissioner,  authorised  by  the  provisions 
of  the  Land  Claims  Amendment  Ordinance,  Sess.  3,  No.  3,  to  re-hear  claims,  or 
to  reverse  reports  already  duly  heard,  investigated  and  reported  upon 
liy  two  Commissioners,  pursuant  to  the  provisions  of  the  Land  Claims 
Ordinance,  Sess.  1,  No.  2,  which  he  had  not  heard  and  examined  in  manner  pre- 
scribed by  that  Ordinance.  2ndly.  That  the  single  Commissioner,  Fitzgerald,  was 
not,  nor  was  any  single  Commissioner,  authorised  to  report  upon  claims  to  land 
under  the  Lands  Claims  Ordinance,  Sess.  1,  No.  2,  which  he  had  not  heard  and 
examined  in  manner  prescribed  by  the  Ordinance.  3rdly.  That  it  was  not 
alleged,  in  the  plea,  that  the  Commissioner,  Fitzgerald,  was  specially  authorised 
by  the  Governor  in  Council  to  recommend  a  greater  quantity  than  2500  acres  of 
land  to  be  granted  to  the  Respondent. 

It  was  admitted  by  the  parties  that  the  report  and  recommendation  of  the 
Connuissioner,  Fitzgerald,  were  not  preceded  by,  or  made  in  pursuance  of,  any 
[81]  special  authority  given  for  that  purpose  by  the  Governor,  with  the  advice  of 
the  Executive  Council,  as  required  by  the  Land  Claims  Ordinance,  and  it  was 
agreed  that  this  admission  should  have  the  same  effect  in  all  respects  as  if  it  had 
been  made  in  the  body  of  the  pleadings. 

The  Supreme  Court  upon  the  hearing  of  the  demurrer,  gave  judgment  for  the 
Respondent,  upon  the  following  grounds: — First;  that  the  New  Zealand  Charter 
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of  1S40  {a)  jilaced  iu  the  hauds  of  the  Governor  (among  other  things),  so  mucli  of 
the  lloyal  prerogative  as  related  to  the  making  of  grants  of  waste  lands.  Second. 
That  such  prerogative  could  only  be  taken  away  or  restrained  within  the  Colony, 
by  the  express  words  of  an  Ordinance  or  Statute.  Thirdly.  That  the  Land  Claims 
Ordinance,  not  only  contained  no  such  express  words  restraining  the  exercise  of 
the  prerogative,  so  vested  in  the  Governor,  but  contained  a  clause  expressly 
saving  the  prerogative ;  and,  Fourthly,  that  although  the  Governor,  Fitz  Roy,  had 
departed  from  the  spirit  of  tlie  Ordinance,  in  making  a  grant  of  more  than  2500 
acres,  upon  a  report  which  was  inconsistent  with  the  Ordinance,  yet  he  could, 
[82]  in  the  absence  of  any  false  suggestion  by  the  grantee  himself,  legally  make 
such  a  grant,  and  for  these  reasons  the  .Supreme  Court  held,  that  no  sufficient  legal 
ground  liad  been  disclosed  for  avoiding  the  deed  of  grant. 

The  Attorney-General,  upon  Petition,  applied  (6th  July,  1849)  for  leave  to 
appeal  direct  to  Her  Majesty  in  Council,  from  this  judgment,  which  was  granted. 

The  Respondent  did  not  appear,  and  the  appeal  now  came  on  for  hearing,  ex 
parte. 

The  Attorney-General  (Sir  Alexander  Cockljurn).  and  Mr.  W.  N.  Welsby,  in 
support  of  the  appeal. — The  deed  of  the  16th  of  May,  1814,  granting  to  the  Re- 
spondent 4000  acres  of  land,  is  altogether  void.  It  purports  to  grant  a  greater 
quantity  of  land  than  could  be  granted  by  law.  Section  3  of  the  Land  Claims 
Amendment  Ordinance,  Sess.  1,  No.  2,  expressly  provides,  that  no  grant  of  land 
shall  be  recommended  by  the  Commissioners,  which  shall  exceed,  in  extent,  2560 
acres,  unless  specially  authorized  by  the  Governor  with  the  advice  of  the  Executive 
Council.  In  this  case  it  is  admitted  by  the  pleadings,  that  there  was  no  such 
authority:  but  the  Respondent  relies  upon  a  subsequent  Ordinance,  Sess.  2,  No.  14. 
By  this  Ordinance,  so  much  of  Ordinance,  Sess.  1,  No.  2,  as  restricts  grants  of  land 
to  2560  acres,  was  repealed.  This  Ordinance,  however,  cannot  be  relied  upon  by 
the  Respondent,  as  authorizing  the  grant,  as  it  never  had  the  effect  of  law  in  the 
Colony,  not  having  been  allowed  by  the  Queen  in  Council  in  England,  as  was  neces- 
sary to  give  it  the  force  of  law.  Colonial  Acts  are  not  valid  till  allowed  by  tlie 
Queen  in  Council.  [83]  The  consequence  of  the  disallowance  of  this  Ordinance, 
was  the  revival  of  the  Ordinance,  Sess.  1,  No.  2.  A  grant,  to  be  valid,  must  be 
made  upon  the  report  of  two  Commissioners.  Here,  it  was  made  upon  the  report 
of  a  single  Commissioner,  in  pursuance  of  the  provisions  of  Ordinance,  Sess.  3, 
No.  3.  That  Ordinance  however  does  not  authorize  a  single  Commissioner  to  re- 
hear claims,  or  to  reverse  reports  already  heard  and  reported  by  two  Commissioners, 
pursuant  to  Ordinance,  Sess.  1,  No.  2,  which  had  not  been  heard  and  determined 
in  the  manner  prescribed  by  this  latter  Ordinance.  A  deed  of  grant  upon  such  a 
report  was  an  exeixise  of  a  power  which  the  law  did  not  allow.  The  reconnnenda- 
tion  being  illegal,  it  follows,  that  the  grant  founded  upon  it,  was  also  illegal  and 
void.  It  is  not  pretended  that  the  Commissioner  was  specially  authorized  by  the 
Governor,  with  the  advice  of  the  Executive  Council,  to  recommend  a  greater  quan- 
tity of  land  than  2560  acres,  to  Ije  granted  to  the  Respondent :  the  Respondent 
rests  his  title  upon  the  Ordinance,  Sess.  3,  No.  3.  It  is  clear,  that  upon  these 
grounds  this  judgment  cannot  stand. — [Dr.  Lushington  :  The  judgment  of  the  Court 
below,  proceeds  upon  the  ground,  that  the  Governor  representing  the  Crown,  had 
authority  to  make  this  grant,  independently  of  the  Ordinances.] — He  has  no  such 
power.  A  Governor  of  a  Colony  is  not  invested  with  all  the  prerogative  of  the 
Crown.     The  power  of  granting  land  is  part  of  the  prerogative  of  the  Crown.     The 

(a)  The  Charter  of  1840,  so  far  as  it  relates  to  the  powers  conferred  on  the 
Governor  of  New  Zealand,  is  as  follows: — "And  we  do  hereby  give  and  grant  to 
the  Governor  of  our  said  Colony  of  New  Zealand  for  the  time  being,  full  power 
and  authority  in  our  name  and  on  our  behalf,  but  subject,  nevertheless,  to  such 
provisions  as  may  be  in  that  re.spect  contained  in  any  instructions  which  may 
from  time  to  time  be  addressed  to  him  by  us  for  that  purpose,  to  make  and  execute 
in  our  name  and  on  our  behalf,  under  the  public  Seal  of  the  said  Colony,  grants  of 
waste  land  to  us  belonging  witliin  the  same  to  private  persons,  for  their  own  use 
and  benefit,  or  to  any  persons  or  l)odies  politic  or  corporate  in  trust  for  the  public 
uses  of  our  subjects  there  resident,  or  any  of  them." 
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Governor's  power  is  limited  by  his  Commission,  and  the  Royal  instructions.  In 
this  case,  moreover,  the  Ordinance  expressly  limits  the  Governor's  power,  for  it  says, 
that  all  titles  to  land,  acquired  by  purchase  from  the  natives,  shall  be  wholly  void, 
e.Kcept  such  as  aro  [84]  allowed  in  virtue  of  proceedings  instituted  under  the 
Ordinances,  and  in  conformity  to  them.  The  Respondent  in  his  answer  to  the 
declaration  does  not  rely  ujjon  the  grant,  as  emanating  from  the  Governor  by  virtue 
of  any  authority  inherent  in  him  in  his  capacity  as  Governor,  he  expressly  justifies 
under  Ordinance  Sess.  .'!,  No.  .3. 

Judgment  was  delivered,  as  follows,  Ijy 

The  Right  Hon.  T.  I'emberton  Leigh  (May  15,  1851). — Their  Lordships  have 
looked  carefully  through  tlie  papers  in  this  case,  and  they  are  of  opinion,  that  the 
Judgment  cannot  be  supported. 

This  is  a  case,  in  which  a  grant  has  been  made  by  the  (iovernor  (jf  New  Zealand, 
under  an  Ordinance  passed  to  give  effect  to  the  report  of  a  Conunission  issued  in 
pursuance  of  a  previous  Ordinance.  That  report  was  admitted  by  the  Judges  to 
be  inconsistent  with  the  Ordinance  under  which  it  was  made,  and  that  so  far,  there- 
fore, as  the  grant  professed  to  be  in  confirmation  of  that  report,  it  would  necessarily 
fall  to  the  ground.  They  were  of  opinion,  that  inasmuch  as  there  is  a  provision  in 
the  Statute,  3  and  4  Vict.,  c.  62,  under  which  the  Charter  of  1840  was  granted,  that 
it  shall  not  affect  the  prerogative  of  tlu-  Crown,  the  grant  might  take  effect  under 
the  general  authority  on  the  part  of  the  Governor  to  make  grants ;  but  we  are  clearly 
of  opinion  that,  whatever  the  authority  of  the  Governor  might  be,  this  is  not  a  grant 
professing  or  intended  to  be  made,  as  a  matter  of  bounty  or  grace,  from  the  Crown, 
but  it  is  only  intended  as  a  confirmation  of  that  report,  which  was  made  under  the 
authority  of  the  Ordinance.  The  grant  is  founded  upon  the  report,  and  the  report 
is  [85]  founded  upon  the  Ordinance.  It  is  clearly  contrary  to  the  terms  of  the 
Ordinance,  and,  therefore,  the  grant  must  fall,  and  the  judgment  upon  the  scire 
facias  must  be  for  the  Crown. 

[Mews'  Dig.  tit.  CROWN;  D.  Crown  Grant.  As  to  propriety  of  proceeding  Ijy 
scir-e  facias  to  annul  grants  of  Crown  Lands,  see  K.  v.  Hur/hes,  1865,  L.R.  1 
P.C.  81  ;  3  Moo.  P.C.  N.S.  439.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM,  IN  BENGAL. 

The  EAST  INDIA  COM? kiiY,— Appellants ;  ODITCHURN  VkX^lj—Bespondent* 

[Dec.  5,  6,  1849]. 

The  Statute  of  Limitations,  21  Jac.  1.,  c.  16,  e.xtends  to  India  [7  Moo.  P.C.  100]. 

The  Statute  9  Geo.  IV.,  c.  14,  (extended  to  India  by  the  Indian  Act.,  No.  XIV.  of 
1840,)  held  to  apply  to  an  action  pending  in  the  Supreme  Court  at  the  time  of 
its  introduction  into  India  [7  Moo.  P.C.   113]. 

In  assumpsit,  the  breach  of  a  contract  is  the  cause  of  action,  and  the  Statute  of 
Limitations  runs  from  the  time  of  the  breach,  and  not  from  the  time  of  the 
refusal  to  perform  the  contract  [7  Moo.-  P.C.  111]. 

In  1822,  A.  purchased  at  a  Government  sale,  at  Calcutta,  a  quantity  of  salt, 
part  of  a  larger  portion  then  lying  in  the  warehouse  of  the  vendors  (the 
Government)  where  the  salt  was  to  be  delivered.  By  the  conditions  of  sale, 
it  was  declared,  that  on  payment  of  the  purchase-money  the  purchaser 
should  be  furnished  with  permits  to  enable  him  to  take  possession  of  the 
salt ;  there  was  also  a  stipulation  that  the  salt  purchased,  should  be  cleared 
from  the  place  of  delivery  within  twelve  months  from  the  day  of  sale,  other- 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh.    Assessor — Sir  Edward  Ryan,  Knt. 
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wise  the  purchaser  was  to  pay  warehouse  rent  for  the  quantity  tlieu  after- 
wards to  be  delivered.  The  purchaser  paid  the  purchase-money,  and  received 
permits  for  tlie  delivery  of  the  salt,  which  was  delivered  to  him  in  various 
quantities,  down  to  the  year  1831 ;  in  which  year,  an  inundation  took  place, 
which  destroyed  the  salt  in  the  warehou.se,  and  there  remained  no  salt  to 
satisfy  the  contract.  The  purchaser  petitioned  the  vendors  for  a  return  of 
the  purchase-money,  which  was  refused,  on  the  ground,  that  the  loss  happened 
through  his  negligence  in  not  sooner  clearing  the  salt  from  the  warehouse. 
An  inquiry,  however,  took  place  at  the  instance  of  the  Government,  who 
referred  the  matter  to  the  Salt  Collector  for  a  report.  This  inquiry  was 
made  by  the  Government  without  the  purchaser  being  a  party  to  it.  The 
Collector  did  not  make  his  report  till  the  year  1S;'8,  and  upon  that  report, 
the  Government  refused  to  return  the  purchase-money,  claimed  in  respect  of 
the  deficient  salt.  The  purchaser  then  brought  an  action  of  assumpsit  for 
recovery  of  the  purchase-money  of  such  part  of  the  salt  as  had  not  been 
delivered,  alleging,  as  a  breach,  the  non-delivery  thereof.  To  this  the  Defend- 
ants pleaded  the  Statute  of  Limitations,  that  the  cause  of  action  had 
accrued  within  six  years  before  the  commencement  of  the  suit.  The  Supreme 
Court  at  Calcutta  found  a  verdict  for  the  Plaintiff.  Held,  upon  appeal, 
reversing  such  verdict,  that  when  the  purcha.ser  applied  for  the  residue  of 
the  salt,  and  was  told  that  there  was  none  to  deliver,  the  contract  was  broken, 
and  the  cause  of  action  accrued  from  the  time  of  such  breach  ;  and  that 
the  subsequent  inquiries  by  the  Government  did  not  suspend  the  operation  of 
the  Statute  of  Limitations,  till  the  year  1838,  the  time  of  the  final  refusal, 
and  that  the  remedy  was  barred  by  the  Statute  [7  Moo.  P.C.  lOi.  111]. 

SemhJe. — There  may  be  an  agreement,  that  in  consideration  of  an  inquiry  into 
the  merits  of  a  disputed  claim,  no  advantage  should  be  taken  of  the  Statute 
of  Limitations,  in  respect  of  the  time  employed  in  the  inquiry,  and  an  action 
might  tie  brought  for  a  breach  of  such  agreement  [7  Moo.  P.C.  112]. 

At  the  trial,  certain  documents  contained  in  the  Schedule  to  the  answer  of  the 
Defendants  to  a  Bill  of  Di.scovery  filed  in  Equity  were  read  as  evidence 
for  the  Plaintiff,  but  the  Court  refused  to  allow  the  Defendants  to  read  the 
answer  to  which  the  Schedule  was  annexed.  Held,  that  as  the  Supreme 
Court  at  Calcutta,  being  jurymen  as  well  as  judges,  had  refused  to  allow 
the  answer  to  be  read,  on  the  ground  that  such  answer  contained  nothing 
material  to  the  issue,  which  could  influence  their  verdict,  a  new  trial  on 
the  ground  of  such  refusal,  would  not  be  granted  [7  Moo.  P.C.  102,  103, 
107]. 

This  was  an  appeal  against  an  order  made  by  the  Supreme  Court  at  Calcutta, 
refusing  a  new  trial  in  an  [86]  action  of  assumpsit,  l)rought  by  the  Respondent  to 
recover  damages  from  the  Appellants  for  part  of  the  purchase-money  of  a  quantity 
of  salt.  The  action  was  grounded  on  the  non-performance  by  tlie  Appellants,  of  the 
contract  to  deliver  the  whole  quantity  of  salt  sold. 

The  fact.s  of  the  case,  as  they  appeared  in  evidence  at  the  trial,  were  as  follows :  — 
In  the  month  of  March,  1822,  a  public  sale  of  salt  belonging  to  the  Appellants  took 
place  at  Calcutta  in  pursuance  of  an  advertisement.  Amongst  the  salt  advertised 
for  sale  were  230,000  maunds  in  the  zillah  of  Hidgellee,  and  160.000  maunds  in  the 
division  or  zillah  of  Tumlook,  the  former  of  which  places  lies  on  the  sea-coast,  to  the 
south-west  of  Calcutta.  By  the  [87]  conditions  of  sale,  contained  in  the  advertise- 
ment, the  salt  was  to  be  transported  from  the  places  of  delivery,  which  were  fully 
detailed  in  an  advertisement  published  at  the  Government  office,  at  the  risk  of  the 
purchasers.  On  a  payment  in  ready  money  being  made,  an  order  was  to  be  im- 
mediately issued  by  the  Secretary  to  the  Board  of  Customs.  Salt,  and  Opium,  for  the 
delivery  of  a  quantity  of  salt  equivalent  to  it,  and  the  merchant  was  to  lie  furnished 
with  the  order  for  delivery,  and  such  rowannahs  (permits)  as  he  might  require  for 
the  salt,  on  his  paying  the  rowannah  fees  as  usual.  It  was  further  declared  and 
stiyjulated,  that  all  lots  be  cleared  out  from  their  respective  places  of  delivery  within 
tlie  period  of  twelve  months  from  the  day  of  sale,  and  that  in  failure  of  such  clear- 
ance, the  purchaser  should  be  subjected  to  the  payment  of  golah  (warehouse)  rent, 
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at  the  rate  of  Rs.  5  per  1000  maunds,  per  men.«m,  and  a  deduction  for  wasluge  at 
the  rate  of  half  a  niaund  per  100  maunds  per  meniseni,  to  commence  from  tlie  ex- 
piration of  tlie  allotted  period  of  clearance.  That  such  lots  as  were  not  cleared  out 
within  the  above  period  of  twelve  months,  should  i)e  retained  by  the  Salt  Agent,  or 
Superintendent  of  the  golahs,  until  the  claim  for  golah-rent  should  have  been 
adjusted  ;  or  such  portion  thereof  should  be  sold  by  public  sale,  as  tlie  Board  of 
Customs,  Suit,  and  (Ipium,  might  deem  reciuisitf,  for  realizing  the  amount  due. 

The  sale  took  place  on  the  15th  of  March,  when  the  Respondent  became  the  pur- 
chaser of  :U,000  maunds,  of  the  yeivrs  ll'l'T  and  I'l'l)^,  H.E.,  then  lying  in  golahs  of 
the  Appellants,  in  zillali  Hidgellee,  and  [88]  1000  maunds  in  other  golahs  in  zillah 
Tuinlook,  at  which  golahs  the  salt  was  to  be  delivered. 

The  purchase-money  for  the  salt  having  been  paid,  the  Respondent  was  furnished 
with  chaurs,  or  delivery-orders,  from  the  Secretary  of  the  Board  of  Customs,  dated 
2nd  of  .luly,  1822,  for  the  salt,  and  of  one  of  which  tlie  following  is  a  copy:  — 

"  Hidgellee  Division. 

"  Kalleenagur  District,  995  maunds  of  82  sicca  weight.  Oditchurn  Paul  having 
paid  for  the  clearance  of  995  maunds  of  salt  of  1228,  being  in  full  of  his  purchase 
of  lot  No.  31:,  on  the  15th  of  March,  1822,  you  will  please  to  weigh  off  and  deliver 
the  same  to  him  on  receipt  hereof,  but.  not  suffer  to  be  removed  from  the  ghaut  till 
the  rowannahs  for  the  salt  shall  be  produced  to  you,  after  which  you  are  to  let  it 
pass  without  further  delay." 

At  the  same  time  the  Respondent  was  furnished  with  rowannahs  for  the  removal 
of  the  salt,  current  for  one  year  from  their  date. 

The  Respondent  omitted  to  remove  the  salt,  and  in  the  month  of  May,  1823, 
more  than  twelve  months  after  the  purchase  of  the  salt,  while  it  still  remained  in 
the  golahs  of  the  Appellants,  an  extensive  inundation  of  the  sea  occurred  in  the 
district  of  Hidgellee,  where  the  golahs  containing  the  salt  were  situated,  and  the 
consequence  was,  that  a  quantity  of  the  salt  purchased  by  the  Respondent  wa* 
destroyed,  and  a  portion  of  the  residue  was  deteriorated  in  value.  A  portion  of 
the  salt  that  remained  was  removed,  but  down  to  1831,  a  quantity  of  it  still  re- 
mained in  the  golahs. 

From  the  time  of  the  sale,  with  the  exception  of  certain  renewals  of  the  rowannahs 
made  on  the  application  of  the  Respondent,  no  communication  was  [89]  received 
by  the  Board  from  the  purchaser  of  the  salt  until  1827.  On  the  27th  of  February, 
in  that  year,  a  petition  was  presented  by  the  Respondent,  to  the  Board,  in  which, 
after  stating  that  he  had  sold  the  salt  to  sub-purchasers,  who  had  afterwards  failed 
in  business,  he  prayed,  that  in  consideration  of  the  heavy  loss  which  he  must  suffer, 
the  Board  would  order  a  remission  of  golah-rent  and  deduction  for  wastage,  to 
which  he  had  become  liable.  The  Board  authorised  the  remission  solicited  by  him, 
of  wastage  and  golah-rent  mentioned  in  his  petition. 

On  tlie  21.st  of  May,  1827,  the  Respondent  presented  another  petition  to  the  Board, 
in  which  he  stated,  that  the  34,000  maunds  of  salt  purchased  by  him,  which  were 
lying  in  the  golahs  in  Hidgellee,  remained  still  uncleared,  and  that  the  salt  was 
unsaleable  in  consequence  of  the  injury  which  it  had  sustained  from  the  inunda- 
tion, and  also  stated  that  the  rowannahs  for  the  delivery  of  the  salt  were  then  pledged 
with  Mehajuns  or  bankers,  and  he  prayed  an  order  that  the  purchase-money, 
with  interest,  might  be  returned  to  him. 

The  Board  referred  this  Petition  to  their  salt  agents  at  Hidgellee,  who  reported 
thereon,  denying  the  allegation  contained  therein ;  whereupon  the  Respondent 
presented  other  Petitions  to  the  Board,  which  were  similarly  referred,  and  the  Board 
ultimately  determined  they  could  make  no  order. 

In  November,  1830,  renewed  rowannahs,  for  the  period  of  six  months,  were 
obtained  by  the  Respondent,  and  in  January,  1831,  application  was  made  in  the 
name  of  the  Respondent,  for  part  of  the  salt ;  and  the  salt  agent,  not  being  satisfied 
whether  the  golah-rent  and  wastage,  as  stipulated  by  the  original  conditions  of  sale, 
ought  or  ought  not  to  be  charged,  he,  on  the  [90]  Hth  of  .lanuary,  1831,  wrote  to 
the  Board  for  directions  on  the  subject.  In  the  same  month,  viz.  on  the  25th  of 
January,  1831,  Juggomohun  Seal  and  Anundmohun  Seal,  who  represented  them- 
selves as  the  pledgees  of  the  rowannahs  granted  to  the  Respondent,  presented  'i 
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petition,  stating  the  doubt  raised  by  the  salt  agent,  and  pra.ying  that  the  salt  might 
be  ordered  to  be  delivered  without  deduction. 

In  consequence  of  these  communications,  the  Board  sent  the  following  directions 
to  the  salt  agent: — "  The  golah-rent  and  wastage  adverted  to  by  you  were  remitted 
by  the  Boai'd  on  the  21st  of  March,  1827,  under  a  promise  on  the  part  of  the  holder 
that  the  salt  should  be  cleared  from  the  public  golahs  immediately.  Nearly  four 
years  having  elapsed  since  that  period,  and  so  long  a  delay  after  the  assurances 
given,  would  fully  justify  the  Board's  non-observance  of  a  conditional  promise 
altogether.  They  are  not  desirous,  however,  to  press  too  hardly  on  the  holders  of 
the  chaurs  and  rowannahs,  as  they  are  believed  to  have  suffered  considerably  by 
these  transactions  with  Ramrutton  Mullick  (the  original  purchaser) ;  they  will  there- 
fore forego  any  claim  on  the  part  of  the  Government  to  golah-rent  or  wastage,  due 
prior  to  the  21st  of  March,  1827,  but  as,  after  that  period,  it  was  entirely  the  fault 
of  the  holders  that  the  salt  was  not  cleared  out  on  the  most  favourable  terms  for 
themselves,  they  see  no  reason  why  anj^  abatement  should  be  made  in  the  demands  of 
the  department ;  they  therefore  request  that  you  will  levy  golah-rent  and  wastage  on 
the  salt  from  the  21st  of  March,  1827." 

On  the  29th  of  January,  18-31,  Juggomohun  Seal  presented  a  fresh  petition,  in 
which  he  submitted  that  the  circumstance  of  the  salt  not  having  been  exported  [91] 
immediately  was  not  imputable  to  the  negligence  of  the  merchant;  that  by  reason 
of  part  of  the  salt  having  been  found  foul,  discussions  had  arisen  ;  and  that,  in 
consequence  of  the  salt  agent  having  maintained  that  the  salt  in  store  was  the 
very  salt  sold,  it  was  found  there  was  no  alternative,  and  that,  accordingly,  in 
November,  1830,  a  renewal  of  the  rowannahs  had  been  obtained  ;  and  he  urged  that 
the  golah-rent  and  wastage  should  be  wholly  remitted. 

Whereupon  it  was  determined  by  the  Board  not  to  exact  the  golah-rent  and 
wastage.  And  on  the  4th  of  May,  1831,  Juggomohun  Seal  entered  into  an  agreement, 
that,  in  fairly  weighing  out  the  salt  from  the  Sircarry  golah,  if,  in  the  dryage  from 
the  21st  of  March,  1827,  there  be  found  a  trifling  diminution,  he  would  make  no 
claim  on  that  score. 

A  part  only  of  the  salt  was  removed,  and  on  the  30th  of  October,  1831,  a  second 
inundation  took  place,  whereby  a  great  part  of  the  salt  purchased  by  the  Respondent, 
and  still  h'ing  in  the  golahs,  was  destroyed. 

On  the  10th  of  February,  1832,  Juggomohun  Seal  presented  a  petition,  whereby, 
without  noticing  the  inundation,  he  alleged  that  he  had  removed  all  the  salt  that 
could  be  liad,  and  that  there  turned  out  to  be  a  deficiency  of  more  than  10,000 
maunds,  and  he  prayed  that  he  might  be  compensated,  with  interest. 

On  the  9tli  of  March,  1832,  this  petition  was  referred  by  the  Board  to  their  salt 
agent,  Mr.  Donnithorne,  for  investigation. 

On  the  13th  of  July,  1832,  Juggomohun  Seal  presented  another  petition,  repre- 
senting that  no  report  had  yet  been  made  by  the  salt  agent. 

In  consequence,  on  the  17th  of  July,  1832,  another  [92]  letter  was  addressed  by 
the  Board  to  Mr.  Donnithorne,  calling  his  attention  to  the  subject. 

On  the  11th  of  August,  1832,  Mr.  Donnithorne  made  a  report  to  the  Board,  by 
which  he  showed  the  actual  quantities  which  had  been  delivered  to  the  petitioner, 
and  deduced  the  result  to  be  as  follows :  "  The  actual  deficiency  occasioned  by  two 
serious  inundations,  as  also  by  wastage,  during  the  great  length  of  time  the  article 
was  allowed  to  remain  in  the  golahs,  7639  maunds  ;"  adding,  "  had  the  Beoparee 
cleared  the  salt  out  of  the  golahs,  according  to  his  engagement,  instead  of  perpetually 
offering  objections,  no  defalcation  would  have  arisen  ;  but  fully  aware,  as  I  conceive 
from  the  information  of  his  gomastahs  [steward],  that  a  dreadful  loss  must  have 
taken  place  by  the  late  hurricane,  he  has  been  induced  to  oifer  this  false  representa- 
tion, in  order  that  the  total  loss  of  the  article  should  be  ultimately  sustained  Ijy 
the  Government." 

In  consequence  of  this  report,  the  Board  did  not  accede  to  the  claim  made  for 
compensation,  and  for  more  than  two  years  nothing  further  was  heard  on  the 
subject.  On  the  17th  of  September,  1834,  Juggomohun  Seal  presented  another 
petition,  in  which,  after  referring  to  his  petition  of  the  10th  of  February,  1832, 
and  the  report  made  thereon,  he  stated  tliat  prior  to  the  storm  of  the  31st  of  October, 
1831    he  had  delivered  in  his  chaur  and  rowannahs,  and  that  then  a  large  quantity 
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of  tliu  salt  w;is  not  fortLooiiiiiif^',  and  prajx-d  that  the  money,  with  interest  and  ex- 
penses, slioidd  be  returned.  On  the  30th  of  November,  1835,  he  again  presented  a 
petition  for  the  same  purpose,  stating  that  no  order  liad  yet  been  made  bj'  the 
Board  on  his  petition  of  the  10th  of  February,  1832,  and  ptaying  that  the  Board 
would  make  the  order  desired. 

[93]  In  the  meantime,  Mr.  Donnithorne  had  retired  from  the  office  of  salt  agent 
at  Hidgelloe,  and  Mr.  John  Henry  Barlow  was  appointed  to  succeed  him,  and  the 
Board  having  deiermined  to  make  renewed  inquiry  into  the  subject,  on  the  12th  of 
December,  1835,  forwarded  to  Mr.  Barlow  the  former  petition  of  the  10th  of  Febru- 
ary, 1832,  Mr.  Donnithorue's  report  thereon,  and  the  subsequent  petitions. 

Mr.  Barlow  instituted  the  imiuiry,  and  on  the  16tli  of  May,  1838,  communicated 
the  result  to  the  Board  in  a  letter. 

Tiiougli  Mr.  Barlow's  report  was  in  some  respects  rather  more  favourable  to 
the  Kespondcnt  than  that  of  Mr.  Donnithorne,  still  it  appeared  to  the  Board  that 
there  was  no  ground  to  doubt  Imt  that  the  deficiency  in  the  salt  was  owing  entirely 
to  the  inactivity  and  negligence  of  the  Respondent  in  leaving  the  salt  unremoved 
for  so  many  years;  and,  under  these  circumstances,  the  Board  declined  to  accede 
to  the  prayer  of  the  petitions,  and  refused  to  make  an  order  in  his  favour. 

On  the  ISth  of  July,  1839,  the  present  action  was  conunenced  by  the  Respondent 
against  the  Appellants,  on  the  plea  side  of  the  Supreme  Court  of  Calcutta.  The 
declaration  contained  three  special  counts:  the  first  count  stated,  that  on  the  2nd 
of  Jul.v,  1822,  the  Respondent  bought  of  the  Appellants  large  quantities  of  salt,  of  the 
manufacture  of  certain  years,  deliverable  to  him  at  certain  golahs  or  storehouses  of 
the  Appellants,  situate  at  Kalleenagur,  in  the  zillah  of  Hidgellee,  in  the  province  of 
Bengal,  at  any  time  within  twelve  months  from  the  15th  of  March,  1822,  and  there- 
after to  be  .subject  to  golah-rent  at  a  certain  rate  per  annum,  and  subject  to  certain 
deductions  for  waste  as  therein  spe-[94]-cified :  whereupon  the  Appellants  promised 
to  deliver  the  salt  to  the  Respondent,  from  the  golahs  at  Kalleenagur,  on  production 
of  the  chaurs  and  rowannahs,  when  the  Appellants  should  be  requested  so  to  do. 
And  that,  although  he,  the  Respondent,  had  frequently,  since  the  2nd  of  July,  1822, 
requested  the  Appellants  to  make  delivery  of  the  same  salt  to  him,  at  Kalleenagur 
aforesaid,  upon  production  of  the  said  chaurs  and  rowannahs,  and  offered  to  pay 
golah-rent,  and  allow  the  deduction  for  wastage  at  the  rates  respectively  agreed  ;  and 
although  the  Appellants,  in  part  performance  of  their  promise,  had,  at  different 
times,  since  the  2nd  of  July,  1822,  delivered  to  the  Respondent,  divers,  to  wit  36,000 
maunds  of  the  salt,  in  part  of  the  salt  so  bought ;  yet  the  Appellants  had  wholly 
neglected  and  refused  to  deliver  the  residue  of  the  salt  to  the  Appellants.  The  second 
and  third  counts  were  similar  to  the  first,  varying  only  as  to  the  quantities  of  salt, 
and  the  places  where  it  was  deposited,  and  the  time  when  it  was  deliverable.  The 
declaration  also  contained  the  usual  money-counts  for  money  had  and  received  on 
an  account  stated,  and  for  interest,  and  the  damages  were  laid  at  Rs.  200,000. 

The  Appellants  pleaded  the  following  pleas  to  the  declaration: — First,  Xoti 
assumpsit.  Secondly,  That  the  alleged  cause  of  action  did  not,  accrue  within  si.\ 
years,  as  required  by  the  English  Statute  of  Limitations.  Thirdly,  As  to  the  first 
count,  that  the  4000  maunds  of  salt  therein  mentioned  were  suffered  by  the  Re- 
spondent to  remain  in  the  golahs  of  the  Appellants  at  Kalleenagur,  in  the  zillah  of 
Hidgellee,  from  the  15th  of^March,  1822,  to  the  27th  of  May,  1823,  the  time  of  the 
tempest  and  inundation  hereinbefore  mentioned  ;  that  during  that  period  they  had 
never  refused  [95]  to  deliver  the  4000  maunds  of  salt,  and  were  never  applied  to  for 
the  delivery  of  the  same,  but  were,  till  the  time  of  such  tempest  and  inundation, 
ready  and  willing  to  deliver  the  same;  that  the  Respondent,  during  all  that  time, 
neglected  to  remove  the  salt  from  the  golahs,  and  while  it  was  so  remaining,  by  such 
neglect  of  the  Respondent,  on  the  27th  of  May,  1823,  a  violent  storm,  attended  with 
an  inundation  of  the  sea,  swept  over  the  place  where  the  salt  was  warehoused,  and 
wholly  destroj'ed  the  same,  whereby  the  Appellants  were  then  and  had  ever  sines 
been  unable  to  deliver  the  salt  in  pursuance  of  the  contract  in  the  first  count  men- 
tioned. Fourth,  As  to  the  second  count,  a  plea  similar  to  the  third.  Fifth,  As  to 
the  third  count,  a  plea  similar  to  the  third  and  fourth. 

The  Respondent,  by  his  replication,  joined  issue  upon  the  first  plea,  traversed 
the  second,  and  replied  generally,  de  injuria,  to  the  other  pleas. 
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In  March,  18il,  before  the  actio!\at  la-n-  was  tried,  the  Respondent,  Ram  Rutton 
Mullick  and  Jaggomohun  Seal,  filed  a  bill  of  discovery,  on  the  equity  side  of  the 
Supreme  Court  at  Calcutta,  against  the  Appellants  and  Mr.  Henry  Parker,  then  the 
first  member  of  the  Board  of  Customs,  Salt,  and  Opium.  The  bill  sought  to  establish 
some  admission  to  take  the  case  out  of  the  Statute  of  Limitations,  and  required  a 
full  discovery  of  every  thing  connected  with  the  transactions,  and  a  full  discovery  of 
all  books  and  papers  relating  to  the  matters  in  question,  wliich  were  in  the  possession 
or  power  of  the  Defendants. 

The  Appellants  and  Parker  put  in  their  joint  and  several  answer  to  the  bill, 
stating  the  circumstances  respecting  the  two  inundations  of  lt^23  and  1831,  and  the 
loss  occasioned  to  the  salt  thereby,  and  [96]  alleged  that  in  substance  and  in  fact, 
the  original  agreement  for  sale  of  the  salt  had  been  performed  on  the  part  of  the 
Appellants,  and  denied  the  allegation  of  any  admission  to  take  the  case  out  of  the 
Statute,  and  in  the  schedules  set  forth  at  length,  petitions  and  other  documents, 
before  stated,  and  in  another  schedule  set  forth  a  list  of  all  papers  and  documents  in 
their  possession  relating  to  the  matters  in  question. 

On  the  8th  .luly  1842,  an  order  in  the  suit  in  Equity  was  made  by  consent,  that  the 
Defendants  should  deposit  with  the  Equity  Registrar  of  the  Court,  for  the  inspection 
of  the  Plaintiffs,  all  the  documents  scheduled  to  the  answer,  and  this  was  accordingly 
done. 

The  action  at  law  was  tried  on  the  25th  and  26th  of  July,  1842,  on  the  Plea  side 
of  the  Supreme  Court,  before  Mr.  Justice  Grant  and  Mr.  Justice  Seton. 

In  the  course  of  the  trial,  the  counsel  for  the  Respondent  tendered  as  evidence, 
amongst  others,  the  originals  of  the  following  documents,  viz.  Juggomohun's  petition 
on  the  10th  of  February,  1832,  and  the  30th  of  November,  1835.  The  letter  of  the 
Board  of  the  12th  of  December,  1835,  Mr.  Barlow's  letter  of  the  31st  of  December, 
1835,  and  the  answer  thereto,  and  Mr.  Barlow's  report  of  the  16th  of  May,  1838,  the 
production  of  which  from  the  Equity  side  of  the  Court,  he  had  obtained  by  means 
of  an  ex  ixirte  order  which  had  been  made  on  the  Plea  side  of  the  Court,  bearing  date 
the  20th  of  July,  1842,  but  of  which  no  notice  whatever  had  been  given  to  the  Appel- 
lants. The  Respondent,  at  the  same  time,  put  in  the  order  on  the  Equity  side  of  the 
Court,  of  the  8th  of  July,  1842,  and  the  order  of  the  20th  of  July,  1842,  and  called 
a  witness  to  prove  the  official  character  of  the  docu-[97]-ments  above  mentioned. 
The  Counsel  for  the  Appellants  objected  to  the  reception  of  these  documents  in 
evidence,  unless  the  answer,  of  which  they  formed  part,  were  likewise  put  in,  both  on 
the  ground,  that  the  ex  parte  order  on  the  Plea  side  of  the  Court  was  irregular,  and 
was  a  surprise  on  the  Appellants,  and  also  on  the  ground,  that  it  appeared  by  the 
Orders  produced,  that  the  documents  in  question  were  parts  of  the  answer  to  the  Bill 
in  Equity.  The  Counsel  for  the  Respondent  refused  to  put  in  the  answer  as  evidence, 
and  the  Court,  overruling  the  objection  taken  on  behalf  of  the  Appellants,  admitted 
the  documents  and  papers  as  evidence,  without  the  answer. 

At  the  conclusion  of  the  case,  the  Court  gave  interlocutory  judgment,  in  the 
nature  of  a  verdict,  in  favour  of  the  Respondent,  for  the  sum  of  S.  Rs.  39.740.  8a.  9p., 
which  sum  was  calculated  on  the  ground  of  no  allowance  being  made  for  golah-rent, 
or  wastage. 

On  the  27th  of  October,  1842,  a  rule  nisi,  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted,  was  obtained  by  the  Appellants,  on  the 
grounds — First,  that  evidence  was  improperly  received  at  the  trial;  and  secondly, 
that  there  was  no  evidence  to  take  the  case  out  of  the  Statute  of  Limitations. 

This  rule  was,  after  argument  before  the  full  Court,  in  Bank,  composed  of  the 
Chief  Justice,  Sir  Lawrence  Peel,  and  Mr.  Justice  Grant  and  Mr.  Justice  Seton,  by 
an  order,  bearing  date  the  17th  of  November,  1842,  discharged,  with  costs.  I'he 
grounds  on  which  the  Court  discharged  the  order  were  thus  stated  by  the  Cliief 
Justice: — "It  was  not  necessary  to  decide  whether  the  evidence  objected  to  had 
been  properly  [98]  received.  Had  it  been  necessary  to  decide  the  question,  he  should 
have  concurred  in  the  decision  which  the  learned  Judges  who  had  tried  the  cause 
had  made,  for  he  thought  that  the  regularity  of  the  order,  under  which  the  docu- 
ments had  been  produced,  could  not  be  entered  into  at  the  trial,  the  documents 
being,  in  fact,  produced  and  proved  in  the  usual  mode,  and  being  evidence  per  se, 
and,  without  the   aid  of  the  answer,  were,   in  his  opinion,   rightly   admitted   in 
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evidence  ;  but  it  was  unnecessary  to  decide  this  question.  It  was  also  unnecessary 
to  decide  whether,  the  Indian  Act  (No.  XIV.  of  1S48)  included  an  action  commenced 
before  the  passing  of  that  Act ;  or  whether,  that  whicli  was  relied  on  as  acknowledfr- 
ment,  to  defeat  the  operation  of  the  Statute  of  Limitations,  amounted  to  any  sucli 
acknowk'd^inent,  or  the  effect  of  such  an  acknowledgment,  in  an  action  of  this 
descrijition  ;  or,  lastly,  whether  it  was  binding  on  the  Kast  India  Company,  since 
the  Court  thought  tliat  the  cause  of  action  arose  within  six  years  from  the  com- 
mencement of  the  suit.  It  appeared,  by  the  Defendants'  own  evidence,  that  tlie 
salt  was  detained  for  golah-rent,  for  which  tliey  had,  by  the  contract,  a  right  to 
detain  it.  This  was  waived  up  to  the  4th  of  May,  1831,  by  the  Defendants,  upon 
the  petition  of  the  party  entitled  to  the  delivery  of  the  salt,  and  of  the  jietition 
of  the  10th  of  February,  1832,  which  the  documents  produced  by  the  Defendants 
in  evidence  referred  to,  requested  an  inquiry  into  the  circumstances  connected  with 
the  undelivered  salt.  The  Court  thought  that  the  East  India  Company  having, 
upon  the  petition  of  the  10th  of  February,  1832,  consented  to  that  inquiry,  no  refusal 
to  deliver  the  salt  could  be  said  to  liave  taken  place  before  the  conclusion  of 
that  inquiry,  which  did  not  terminate  until  [99]  witliin  six  years  of  the  time  when 
the  action  was  brought." 

From  this  decision  the  Appellants  appealed  to  Her  Majesty  in  Council. 

The  Attorney-General  (Sir  John  Jervis),  Mr.  Wigram,  Q.C.,  and  Mr.  Forsyth, 
for  the  Appellants. — Two  principal  questions  arise:  First,  as  to  the  improper 
reception  of  evidence  at  the  trial ;  and  secondly,  whether,  as  the  cause  of  action 
accrued  more  than  six  years  before  the  commencement  of  the  action,  the  Plaintiff 
is  not  barred  by  the  Statute  of  Limitations,  there  being  no  evidence  before  the  Court 
below,  of  any  recognition  of  the  contract  by  the  Defendants,  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Limitations. 

I.  With  respect  to  the  question  concerning  the  reception  of  evidence,  we  submit 
there  was  a  miscarriage..  The  Respondent  was  allowed  to  use  in  evidence,  documents 
which  it  appeared  at  the  trial  had  been  produced  by  the  Apjiellants  only  as  part  of 
their  answer  to  the  Respondent's  Bill  in  Equity,  which  was  for  discovery  only,  and 
not  for  relief;  such  evidence  ought  not  to  have  been  received  without  the  answer 
being  also  read,  and  the  Court  was  bound  to  decide  the  question  of  the  admissibility 
of  the  documents  without  eluding  the  point  then  pressed  upon  them.  The  answer 
contained  statements  which  would  have  materially  affected  the  decision  of  tlie 
case,  both  as  respected  the  operation  of  the  Statute  of  Limitations  and  the  right  of 
the  Respondent  to  recover  damages.  It  is  clear  law  that  the  schedule  to  an  answer 
is  part  of  an  answer,  and  that  the  documents  produced  and  re-[100]-ferred  in  an 
answer,  cannot  be  read  by  either  party  without  reading  the  Bill  and  answer.  Hewitt 
V.  Pigott  (5  Car.  and  P."75).  Brown  v.  Thornton  (1  Myl.  and  Cr.  246-8).  Long  v. 
Champion  (2  Bar.  and  Ad.  284). — [Lord  Campbell:  This  is  not  a  Bill  of  Exceptions; 
it  is  an  application  for  a  new  trial;  and  you  must  show  that  you  are  prejudiced  by 
the  answer  not  being  read.  Sir  Edward  Ryan  says,  it  is  not  the  practice  of  the 
Supreme  Court  at  Calcutta,  to  grant  a  new  trial  upon  a  technical  objection  when 
they  clearly  see,  that  the  admission  or  rejection  of  tlie  evidence,  did  not  have 
any  effect  upon  the  verdict.] — It  is  a  familiar  rule  here,  that,  whatever  the  quantity 
of  the  evidence  rejected  may  be,  nobody  can  say  what  effect  may  have  been  produced 
if  it  had  been  admitted. — [Lord  Campbell :  We  are  in  the  same  situation  as  the 
Court  below,  being  both  Judge  and  jury,  and  if  we  think  the  evidence  that  was 
rejected  ought  to  be  admitted,  we  can  give  it  its  weight.] — The  order  for  production 
of  the  documents  was  irregularly  obtained,  and  a  surprise  upon  the  Appellants. 

II.  But  the  important  question  really  is,  when  did  the  Statute  of  Limitations, 
21  Jac.  I.,  c.  16,  begin  to  run. — [Lord  Campbell:  Does  the  Statute  extend  to  India?] 
— Yes,  it  admitted  that  it  was  introduced  into  India  previous  to  the  Charter.  The 
law  is  clear,  that  the  Statute  runs  from  the  time  of  the  breach,  for  that  constitutes 
the  cause  of  action.  Battley  v.  Faulkner  (3  Bar.  and  Aid.  288).  Howell  v.  Young 
(5  Bar.  and  Cr.  250).  Short  v.  M'Carth,/  (3  Bar.  and  Aid.  626  :  and  see  2  Saunders' 
Rep.  p.  63).  CoU'in  v.  Buckle  (8  Mee.  and  Wei.  680).  Pott  v.  Clegg  (16  Mee.  and  Wei. 
321).  Kennet  and  Avon  [101]  Canal  Company  v.  The  Great  Western  Eaihvay  Com- 
pany (7  Q.B.  Rep.  824).  These  cases  clearly  establish  the  rule,  that  when  once  the 
cause  of  action  accrues,  the  limitation  dates,  not  from  the  time  when  it  came  to  the 
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knowledge  of  the  party,  but  from  tln^  time  when  the  breach  of  the  contract,  or  duty, 
took  place.  It  -was  erroneous  to  suppose  that  the  question  turned  upon  a  refusal 
to  deliver.  The  question  is  confined  to  this  point,  when  did  the  Statute  begin  to  run? 
The  inundation  put  it  out  of  our  power  to  deliver  the  salt;  the  breach  was  complete, 
and  then  the  Statute  commenced  running.  Short  v.  Stone  (8  Q.B.  Rep.  358),  Love- 
lock V.  FranMyn  (8  Q.B.  Rep.  371),  establishes  this  proposition,  that,  when  a  request 
is  unnecessary,  by  reason  of  an  act  done  by  the  party,  which  puts  it  out  of  his  power 
to  comply  with  such  request,  no  request  is  necessary.  We  submit,  therefore,  upon 
this  point,  that  there  has  been  a  miscarriage,  as  the  learned  Judge  was  wrong  in 
the  view  which  he  took,  the  action  being  clearly  barred.  The  cause  of  action 
accrued,  at  least,  in  February,  1832,  more  than  six  years  from  the  commencement 
of  the  action,  and  was  barred  by  the  Statute  of  Limitations.  Nothing  was  shown  in 
the  evidence  in  the  Court  below,  either  to  prove  that  the  Appellants  recognised  the 
continuing  liability  to  deliver  the  salt  or  to  take  the  case  out  of  the  operation  of 
the  Statute.  This  involves  another  point,  not  decided  by  the  Court  below,  namely, 
whether  the  Statute,  9  Geo.  IV.,  c.  14,  applied  to  this  particular  case.  That  Statute 
was  extended  to  India  by  the  Indian  Act,  No.  XIV.,  of  1840,  pending  this  action, 
but  before  plea.  Toirler'y.  Chattertoii  (6  Bing.  258)  is  an  [102]  authority  upon  this 
question,  and  must  be  held  to  apply.  Now  this  case  can  only  be  taken  out  of  the 
general  operation  of  the  Statute  of  Limitations  by  something  that  would  satisfy 
the  provisions  of  the  9th  Geo.  IV.,  c.  14,  which  must  be  an  acknowledgment  in  writing, 
clear  and  specific,  signed  by  a  party  who  has  power  to  bind  us.  It  is  manifest  that 
the  ground  on  which  the  Court  below  held  the  operation  of  the  Statute  of  Limitations 
to  be  excluded,  namely,  that  no  refusal  to  deliver  the  salt  could  be  said  to  have  taken 
place  pending  the  inquiry  by  Mr.  Barlow,  is  not  sustainable.  The  inquiry  was  a 
private  one  by  the  Board,  by  one  of  their  own  servants,  for  their  own  satisfaction, 
to  which  the  Respondent  was  no  party,  and  with  which  he  had  no  concern.  The  right 
of  the  Respondent  accrued  certainly  in  1832,  if  not  earlier.  There  is  another 
defence  to  this  action.  It  is  a  well-known  rule  at  law  with  respect  to  injuries  of  this 
description,  by  inundation,  or  fire,  that  the  warehouseman  would  not  be  liable  for 
any  loss  except  he  has  been  guilty  of  negligence.  Story's  Com.  on  the  Law  of 
Bailments,  p.  452.  The  negligence  was  on  the  part  of  the  Respondent  in  not  re- 
juoving  the  salt  within  a  reasonable  time,  as  required  by  Ben.  Reg.  X.  of  1817, 
section  36. 

Mr.  Greenwood,  Q.C.,  and  Mr.  Leith,  for  the  Respondent. — First,  we  submit, 
that  the  evidence  objected  to  was,  under  the  special  circumstances  of  the  case, 
jaroperly  received  by  the  Court  below,  in  conformity  with  the  practice  of  that  Court  : 
and  secondly,  that  the  Plaintiff's  remedy,  by  action,  was  not  destroyed  by  any 
statutory  or  other  bar. — [Lord  Campbell:  You  need  [103]  not  address  their  Lord- 
ships upon  the  question  of  the  admissibility  of  evidence,  as  our  minds  are  made  up 
upon  that  point.] — The  real  question  then  is  narrowed  to  the  operation  of  the  Statute 
of  Limitations.  The  cause  of  action  is  founded  on  the  non-performance  of  the  con- 
tract, occasioned  by  the  Ap])ellants'  neglect,  and  refusal  to  deliver.  There  are  three 
grounds  of  defence  pleaded  :  first,  nu7i  asstanpsit ;  secondly,  the  English  Statute  of 
Limitation,  non  accrevit  infra  sex  annas ;  and  thirdh%  that  the  undelivered  portions 
of  the  salt  were  destroyed  by  an  inundation,  by  reason  of  which  the  Appellants  were 
unable  to  deliver  to  the  Respondent. — [Lord  Campbell :  We  must  take  it  that  the 
contract  was  broken.] — Simmons  v.  Swift  (5  Bar.  and  Cr.  857)  is  a  strong  case  in 
our  favour,  and  very  much  resembles  the  present  case;  there,  the  owner  of  a  stock 
of  bark  entered  into  a  contract  to  sell  it  at  a  certain  price,  per  ton,  and  the  pur- 
chaser agreed  to  take  and  pay  for  it  on  the  day  specified ;  and  a  part  was  afterwards 
weighed  and  delivered,  and  taken  away  by  him;  the  rest  was  carried  away  by  a 
flood.  The  vendor  brought  an  action  of  assumpsit,  for  bark  sold  and  delivered; 
but  the  Court  held  that  the  action  was  not  maintainable,  as  the  property  in  the 
residue  did  not  vest  in  the  purchaser  until  it  had  been  weighed. — [Mr.  Pemberton 
Leigh:  Logan  v.  Le  Mesurier  (6  Moore's  P.C.  Cases,  116),  decided  here,  was  to  the 
same  effect.  It  was  held,  that  the  risk  remained  with  the  sellers.] — The  case  put  by 
the  Appellants,  that  they  were  warehousemen,  is  wrong.  The  stipulation  in  the 
conditions  of  sale,  that  the  purcliaser  was  to  pay  warehouse  rent,  amounted  to 
nothing  more  than  making  a  payment  in  respect  of  the  convenience  all'orded  [104] 
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to  the  purchaser  for  letting  it  remain  on  the  premises;  it  was  a  running  contract 
for  rent.  The  property  in  the  salt  never  passed  to  the  purchaser  until  it  was 
separated  and  weighed  off.  The  cases  cited  on  the  other  side  upon  this  branch  of 
the  case  have  no  api)lication  to  the  present;  here,  the  salt  has  always  remained  the 
property  of  the  sellers,  iind  there  has  been  an  actual  loss  of  that  proportion  of  the 
salt  which  was  contracted  to  be  delivered.  Our  proposition  is,  that  the  right  of 
action  only  accrued  in  1S3S,  when  the  Appellants  refused  us  compensation.  It  was 
a  running  inquiry  uj)  to  the  time  of  Mr.  Barlow's  report. — [Lord  Campbell :  The  con- 
tract was  clearly  broken  in  1832,  when  there  w-as  no  salt  to  deliver,  and  the  Re- 
spondent knew  of  that  inability.  The  Statute  was  running  on  while  tiie  inquiry 
was  being  made,  as  your  right  of  action  arose  when  the  Appellants  were  not  in  a 
condition  to  deliver  the  salt.] — Here  is  a  contract,  in  a  particular  form,  and,  so 
long  as  a  party  regards  the  contract,  and  makes  his  demand  at  the  time  stipulated, 
that  is  all  that  is  required.  The  inability  of  one  party  to  fulfil  the  contract  can 
make  no  difference.  It  is  not  necessary  for  a  merchant  to  express,  in  technical 
terms,  his  desire  to  have  the  article  he  contracted  for,  with  a  view  to  make  a  conversion 
by  a  demand  and  refusal.  The  Respondent  was  constantly  pressing  for  the  comple- 
tion of  the  contract.  The  demand  was  not  made  by  a  person  acquainted  with  English 
law,  and  ought,  therefore,  to  be  looked  at  with  indulgence.  A  harsh  construction 
would  be  productive  of  injustice;  the  more  so,  as  the  Respondent  is  a  Hindoo:  and 
if  the  position  of  the  parties  to  the  action  had  been  reversed,  and  he  been  Defendant 
instead  of  Plaintiff',  he  would  have  been  entitled,  under  Statute  21  Geo.  III.,  c.  70, 
to  [105]  have  had  the  case  tried  by  the  Hindoo  Law;  the  limitation  of  suits,  under 
the  Hindoo  Law, would  have  been  twelve  years,  when  this  six  years'  bar  could  not 
have  been  set  up.  If  the  Appellants  make  out,  that  the  moment  we  knew  of  the 
inability  of  the  vendors  to  fulfil  the  contract,  we  had  a  right  of  action,  from  which 
time  the  Statute  of  Limitations  runs,  then  we  say,  that  we  have  a  right  to  recover, 
on  the  count,  for  money  had  and  received,  for  there  has  been  an  entire  failure  of 
the  delivery  of  the  salt,  and  the  money  has  been  paid.  Where  a  party  enters  into 
a  contract  for  the  delivery  of  an  article,  which  is  improperly  disposed  of  by  the 
vendor,  you  may  either  bring  an  action  of  trover  for  the  conversion,  or  acquiesce 
in  his  agency,  and  bring  an  action  for  money  had  and  received. — [Lord  Campbell: 
The  difficulty  is,  that  there  was  no  acknowledgment  of  the  debt  within  the  six 
years,  as  required  by  Statute,  9  Geo.  IV.,  c.  14.] — That  Statute  was  imported  into 
India,  by  the  Indian  Act,  No.  XIV.  of  1840,  and  was  not  in  force  in  India  at  the 
time  the  action  was  brought.  Voider  v.  Chattertan  (6  Bing.  258)  show-s  the  time  when 
this  Act  of  Parliament  operates  upon  a  suit,  in  which  the  Statute  is  pleaded. 
Independently,  however,  of  the  Statute,  enough  appears  to  constitute  an  acknowledg- 
ment in  bar  of  the  Statute.  It  is  a  mixed  case  of  written  admissions  and  acts  of  the 
parties.  The  report  of  Mr.  Barlow,  the  servant  of  the  Appellants,  is  an  admission. 
CoUedge  v.  Horn  (3  Bing.  119).  East  India  Company  v.  Prince  (Ry.  and  Moo.  407). 
Pierce  v.  Breirster  (12  Moore's  Rep.  515).  The  Bengal  Regulation  X.,  of  1819, 
sec.  36,  has  no  bearing  upon  the  case,  it  is  merely  a  fiscal  Regulation  to  prevent 
smuggling. 

[106]  Mr.  Wigram,  in  reply,  referred  to  GreenfeJl  v.  Girdlestone  (2  Y.  and  C. 
G63)  and  Cripps  v.  Davis  (12  Mee.  and  Wei.  159). 

Judgment  was  reserved,  and  now  delivered  by 

Lord  Campbell. — This  is  an  appeal  from  a  rule  of  the  Supreme  Court  of 
Judicature  at  Calcutta,  by  which  a  rule  nisi,  for  a  new  trial,  was  discharged  with 
costs. 

The  action,  which  was  commenced  on  the  18th  of  July,  1839,  by  the  Respondent 
against  the  Appellants,  w^as  in  assumpsit.  The  declaration  contained  special  counts, 
on  a  contract  for  the  sale  and  delivery  of  salt,  alleging  for  breach,  the  non-delivery 
of  a  considerable  part  of  the  salt,  with  the  usual  money  counts. 

There  were  several  pleas  in  bar  ;  but  the  only  one  now  material,  is,  "  That  the 
cause  of  action  did  not  accrue  within  six  years  next  before  tlie  commencement  of 
the  suit,"  the  Statute  law  of  England  upon  this  .subject  being  in  force  at  Calcutta. 
The  Plaintiff'  replied,  "  That  the  cause  of  action  did  accrue  within  six  years  before 
the  commencement  of  the  suit,"  and  thereupon  issue  was  joined. 
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Tlie  trial  took  place  before  Mr.  Justice  Grant  and  Mr.  Justice  Setou,  on  the  25tli 
and  26tli  days  of  July,  18i2.  It  then  api)eared  in  evidence,  that  on  the  15th  of 
March,  1822,  and  at  a  public  sale  of  salt,  (a  commodity  of  which  the  East  India 
Company  have  the  monopoly,)  the  Plaintiff  became  the  purchaser  of  3-1.000  maunds, 
then  lying  in  golahs  (or  warehouses,)  of  the  Defendants,  in  Hidgelee.  By  the  con- 
ditions of  sale  it  was  declared,  that  "  on  a  payment  in  ready  money  being  [107]  made, 
an  order  would  be  given  for  the  delivery  of  an  equivalent  quantity  of  salt,  and  the 
purchaser  would  be  furnished  with  perwannahs  (or  permits,)  which  were  necessary 
to  enable  him  to  be  lawfully  in  possession  of  it."  There  was  a  further  stipulation, 
"  That  all  the  lots  of  salt  purchased  should  Ije  cleared  out  from  the  several  places  of 
delivery  within  twelve  months  from  the  day  of  sale,  otherwise  the  ]>urchaser  was 
to  be  subject  to  golah-rent,  and  a  deduction  of  half  a  maund  on  one  hundred  maunds 
per  mense^n  was'  to  be  made  from  the  quantity  to  be  afterwards  delivered."  The 
Plaintiff  immediately  paid  the  whole  of  the  purchase-money,  and  received  rowan- 
nahs,  which  were  to  be  in  force  for  a  twelvemonth.  These  rowannahs  were  renewed 
till  November,  1831,  and  no  longer. 

In  May,  1823,  before  any  of  the  salt  had  been  cleared,  there  was  an  inundation 
at  Hidgelee,  which  destroyed  part  of  the  salt  Ij'ing  in  the  golalis,  and  damaged  other 
part  of  it.  Between  that  time  and  October,  1831,  there  were  deliveries  to  the 
Plaintiff,  amounting  to  nearly  20,000  maunds  :  and  no  more  was  ever  delivered.  On 
the  31st  day  of  October,  1831,  there  was  anotlier  inundation  in  the  district  of 
Hidgelee,  which  swept  away  almost  the  whole  of  tlie  residue  of  the  salt  in  the 
golahs.  The  Plaintiff  soon  after  presented  the  delivery  orders  and  rowannahs  at 
the  golahs,  and  demanded  the  10,000  maunds  remaining  to  be  delivered;  but  was 
told  by  the  golah-keepers  that  no  more  salt  remained  to  satisfy  the  contract.  He 
then  petitioned  for  a  return  of  the  purchase-money,  which  was  refused,  on  the 
ground  that  the  loss  had  happened  through  his  negligence  in  not  sooner  clearing 
the  salt  from  the  golahs.  However,  the  proper  authorities  consented  that  the 
matter  should  be  inquired  into  by  [108]  Mr.  Donnithorne,  the  salt  agent  at  Hidgelee  ; 
and  in  August,  1832,  he  made  a  report,  in  which  he  stated,  that  "  if  the  purchaser 
had  cleared  the  salt  out  of  the  golahs,  according  to  his  engagement,  instead  of 
perpetually  offering  objections,  no  defalcation  would  have  arisen  ;  "  and  he  repre- 
sented that  the  salt  had  been  lost  by  wastage  before  the  late  inundation.  The 
Plaintiff  presented  another  Petition,  den3'ing  these  facts,  and  praying  that  the 
IJurchase-rnoney  for  the  10,000  maunds  deficient  should  be  returned  to  him;  and 
on  the  12th  of  Decemljer,  1835,  a  fresh  incjuiry  was  ordered  by  the  proper  authorities, 
representing  the  Company,  to  Mr.  Barlow,  another  gentleman  who  had  succeeded 
Mr.  Donnithorne.  Mr.  Barlow  did  not  make  his  report  till  the  16th  of  May,  1838; 
and  upon  the  report  whicli  he  then  made,  the  Company  finally  refused  to  return 
the  purchase-money,  claimed  in  respect  of  the  deficient  salt. 

There  was  a  verdict  for  the  Plaintiff',  with  damages  equal  to  the  price  of  the 
■whole  of  the  deficient  salt,  and  interest,  from  November,   1831. 

At  the  trial,  various  documents  were  read  in  evidence,  which  had  been  produced 
by  virtue  of  a  Bill  of  Discovery  filed  by  the  Plaintiff"  against  the  Company,  although 
the  Company's  answer,  by  their  officer,  which  detailed  the  transactions,  was  not 
read. 

The  rule  for  a  new  trial  was  obtained  on  two  grounds:  First,  tliat  these  docu- 
ments were  improperly  admitted  in  evidence,  without  reading  tlie  answer  to  the 
Bill  of  Discovery ;  and  secondly,  that  upon  the  evidence,  the  Statute  of  Limitations 
was  a  bar. 

Cause  being  shown  before  Chief  Justice  Peel  and  his  brethren,  he  said,  it  was 
unnecessary  to  decide,  whether  the  answer  ought  to  have  been  read  or  not,  as  they 
[109]  were  all  of  opinion  that  it  did  not  contain  anything  material  tO'  influence  the 
verdict,  and  that  "  the  East  India -Company  having,  upon  the  Petition  of  the  10th 
of  February,  1832,  consented  to  that  inquiry,  no  refusal  to  deliver  the  salt  could  be 
said  to  have  taken  place  before  the  conclusion  of  that  inquiry,  which  did  not 
terminate  until  within  sis  years  of  the  time  when  the  action  was  brought."  They, 
therefore,  discharged  the  rule  with  costs. 

We  entirely  agree  with  the  Court  below,  in  thinking,  tliat  the  first  ground  on 
which  the  verdict  was  impeached  cannot  be  supported.     From   the  notes  of  the 
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trial,  there  is  a  doubt  whether  the  Counsel  for  the  Company  did  more  than  object 
to  the  reguhirity  of  tiie  Order  under  which  tiie  documents  were  produced,  and  this 
certainly  could  not  be  inquired  into  at  the  trial.  Supposing,  however,  tiiat  the 
answ^er  "ought  to  have  Ijeen  read,  still,  Ijefore  a  new  trial  is  granted  for  withliolding 
it,  the  Defendants  were  Ijound  to  siiow  tiuit  it  might  have  materially  influenced 
tlie  verdict.  The  common  Law  Courts  in  England  have  considered  themselves  com- 
pelled to  grant  a  new  trial,  if  any  evidence  had  been  improperly  admitted  or 
rejected  at  .Vi'si  prius,  however  little  it  may  weigh,  because  the  ol)jccting  party  might 
have  tendered  a  Hill  of  Exceptions,  upon  which  the  Court  of  Error  would  be  li(unid 
to  grant  a  venire  de  noco ;  and,  to  save  the  delay  and  expense  of  such  a  jjroceeding, 
it  has  been  tliougiit  more  convenient  that  a  new  trial  should  be  granted  by  the 
Court  in  which  tlie  action  was  originally  l)rought.  But  it  lias  been  certified  to  us, 
by  Sir  Edward  Hyan,  the  very  learned  late  Ciiief  Justice  of  Calcutta,  that  a  different 
rule  prevails  in  tlie  Sujirenie  Court  there;  and  considering  the  constitution  of  that 
Court,  and  the  [110]  line  of  distinguished  men  who  have  presided  in  it,  strange 
would  it  have  been  if  the  rule  had  not  been  different.  The  same  individuals  being 
Judges  and  jurymen,  the  proceeding  would  be  prepo.sterous,  if,  in  their  capacity 
of  Judges,  they  were  to  grant  a  new  trial  liefore  themselves,  as  jurymen,  by  reason 
of  the  admission  or  rejection  of  evidence,  which  they  feel  could  not  alter  the  verdict. 
They  very  properly  follow  the  practice  of  equity  Judges  in  England  ;  where  an  issue 
has  been  granted,  and  an  application  is  made  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  or  admission  of  evidence  ;  there  no  Bill  of  Exceptions  lies  ; 
and  althougli  the  ol)jection  is  in  strictness  well  founded,  a  new  trial  is  granted  or 
refused,  according  to  the  importance  of  the  evidence  which  has  been  admitted  or 
rejected.  The  learned  Judges,  in  the  present  case,  thought  that  the  answer  could 
not  have  influenced  their  verdict.  We  have  carefully  read  the  answer,  and  have 
come  to  the  same  conclusion.  We,  therefore,  think,  that  on  the  first  ground,  the 
verdict  ought  not  to  be  disturbed. 

It  would  have  been  very  satisfactory  to  us,  if,  consistently  with  the  rules  of  law, 
we  could  have  found  evidence  to  show  that  any  cause  of  action,  stated  in  tiie  declara- 
tion, arose  to  the  Plaintiff,  within  six  years  before  the  commencement  of  his  suit. 
There  seems  no  doubt  that  the  Defendants  have  broken  their  faitli  with  him,  and 
that  if  he  had  conMuenced  his  action  against  thein,  in  February,  1832,  instead  of 
agreeing  to  the  inquiry  which  was  conducted  so  tediously,  he  would  have  been 
entitled  to  damages  equivalent  to  the  salt  which  remained  undelivered.  But  this 
inquiry,  through  the  fault  of  the  Coiiii)any's  servants,  was  not  terntinated  till  the 
16th  of  May,  1838.  Almost  as  [111]  soon  as  the  final  refusal  of  the  Company  to 
return  any  part  of  the  purciiase-iiiuney  was  communicated  to  the  Plaintiff,  he 
commenced  the  present  action.  It  will,  therefore,  be  an  extreme  hardsliip  upon 
him,  if,  by  reason  of  this  delay,  which  they  occasioned,  they  may  successfully  defend 
themselves,  by  pleading  the  Statute  of  Limitations.  But  it  is  the  duty  of  all  Courts 
of  Justice  to  take  care  for  the  general  good  of  the  community,  that  hard  cases  do 
not  make  liad  law. 

Upon  the  special  counts  of  the  declaration,  the  cause  of  action  disclosed,  is  the 
refusal  to  deliver  the  residue  of  the  salt  purchased  and  paid  for.  When  did  this 
accrue?  From  that  point  of  time  the  Statute  of  Limitations  began  to  run;  and 
when  it  once  began  to  run,  nothing  could  stop  it;  so  that  in  six  years  thereafter  the 
right  of  suit  was  barred.  The  rule  is  firmly  e.stalilished,  that  in  assumpsit,  the 
breach  of  contract  is  the  cause  of  action,  and  that  the  Statute  runs  from  the  time 
of  the  breach,  even  where  there  is  fraud  on  the  part  of  the  Defendant.  Battley 
\.  Faulkner  (3  Bar.  and  Aid.  288).  Short  v.  M-Carthy  (ib.  626).  Broun  v.  Uoirard 
(2  Brod.  and  Bing.  73).  When  the  Plaintiff  tried  to  obtain  tlie  10,000  maunds  of 
salt,  and  he  was  told  liy  tlie  agents  of  the  Company,  that  there  was  no  salt  in  the 
golalis  to  deliver  to  him,  the  contract  was  undoubtedly  broken,  and  the  cause  of 
action  has  accrued.  It  has  been  contended,  that  the  subsequent  negotiations  and 
inquiries  suspended  the  ojseration  of  the  Statute,  till  1838,  when  there  was  a  final 
refusal  to  make  any  compensation,  or  that  a  new  right  of  action  then  accrued.  But 
no  authority  has  been,  or  can  be,  cited  to  support  either  of  these  propositions,  and 
we  are  reluctantly  obliged  to  overrule  [112]  them  botli.  There  might  be  an  agree- 
ment that  in  consideration  of  an  inquiry  into  the  merits  of  a  disputed  claim,  ad- 
vantage should  not  be  taken  of  the  Statute  of  Limitations  in  respect  of  the  time 
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employed  in  the  inquiry,  and  an  action  might  be  brouglit  for  breach  of  such 
an  agreement ;  but  if  to  an  action  for  the  original  cause  of  action  the  Statute  of 
Limitations  is  pleaded,  upon  which  issue  is  joined — proof  being  given  that  the 
action  did  clearly  accrue  more  than  six  years  l)efore  the  commencement  of  the  suit 
— the  Defendant,  notwithstanding  any  agreement  to  inquire,  is  entitled  to  the 
verdict. 

Chief  Justice  Peel  rests  the  judgment  of  the  Court,  upon  the  supposition,  that 
there  liad  been  no  refusal  to  deliver  tlie  salt  until  the  conclusion  of  the  inquiry. 
Till  then  there  certainly  had  Ijeen  no  absolute  refusal  to  make  compensation,  by 
returning  a  part  of  the  purchase  money,  but  in  1S31  and  1832,  there  had  been  a 
refusal  to  deliver  the  salt.  Tlie  controversy  then  was,  whether  the  salt  was  in  the 
golahs  at  the  time  of  the  second  inundation  ;  but  whether  it  was,  or  was  not,  the 
contract  was  equally  broken,  and  neither  party  contemplated  a  performance  of 
the  contract  by  any  further  delivery  of  salt.  The  inquiry  was  only  to  decide 
whether  a  pecuniary  compensation  was  to  be  made,  and  what  should  be  the  amount 
of  it. 

Although  the  judgment  of  the  Court  rested  entirely  upon  the  special  counts  of 
the  declaration,  it  has  been  very  ingeniously  argued  at  our  bar,  that  the  Plaintiff 
may  recover  tlie  price  of  the  10,000  deficient  maunds,  on  the  count  for  money  had 
and  received,  as  the  contract  may  be  considered  as  subsisting,  till  Mr.  Barlow's 
report,  and  that  it  was  subsequently  rescinded.  But  there  appear  to  us  to  be  in- 
superable [113]  difficulties  to  lie  encountered  in  attempting  so  to  shape  the  Plain- 
tiff's case.  Tliere  is  no  stipulation  in  the  original  contract  for  allowing  it  to  be 
rescinded  by  either  party,  either  entirely  or  partially,  and  the  Defendants  have 
never  agreed  to  its  being  in  any  wav  rescinded.  Then  there  clearly  has  not  been 
an  entire  failure  of  consideration,  for  the  Plaintiff  has  received  and  disposed  of 
nearly  2-1,000  maunds  of  salt  delivered  to  him  by  the  Defendants.  The  contract 
could  not  afterwards  be  rescinded  l)y  the  Plaintiff,  and  his  only  remedy  was  an 
action  for  the  breach  of  it,  in  not  delivering  the  residue  of  the  salt  to  which  he 
was  entitled.  Even  if  he  could  proceed  as  upon  a  revscinding  of  the  contract,  the 
Statute  of  Limitations  would  equally  be  a  bar  to  the  counts  for  money  had  and 
received,  for  he  might  have  brought  his  action  on  this  count  as  well  in  1832  as  in 
1839.  We  have  been  told  in  answer  to  this  objection,  that  the* transactions  in  the 
interval,  amounts  to  an  acknowledgment,  whicli  will  take  the  case  out  of  the  Statute 
of  21  Jac.  I.,  c.  16,  and  that  the  Statute  of  9  Geo.  IV.,  c.  14,  does  not  apply,  because 
this  action  has  been  commenced  before  that  Statute  was  made  law  in  India.  But 
there  are  repeated  decisions  in  Westminster  Hall,  that  it  applied  to  actions  pending 
when  it  passed;  and  in  India,  it  mu.st  have  a  like  operation.  Besides,  independently 
of  9  Geo.  IV.,  c.  14,  no  sufficient  evidence  was  offered  to  take  the  case  out  of  the 
Statute  of  21  Jac.  I.,  c.  16,  for  in  none  of  the  correspondence  or  negotiations,  did 
the  Company  ever  acknowledge  that  they  were  indebted  to  the  Plaintiff,  or  that  they 
were  liable  to  him  in  any  shape. 

We  are,  therefore,  of  opinion,  that  the  rule  for  setting  aside  the  verdict,  and 
granting  a  new  trial,  sliould  be  made  absolute. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privt  Council;  5.  Principht!  on  which 
Privij  Council  acts;  tit.  LIMITATIONS  (STATUTES  OF);  A.  Actions  on 
Simple  Contr.^ct,  etc.  ;  II.  1.  1.  In  other  cases;  III.  Places  where  Statute  applic- 
able— India;  VII.  Matter  in  avoidance  of  the  Statutes ;  4.  Agreements  to  waive 
the  Statute.  S.C.  5  Moo.  Ind.  Ap.  43  ;  14  Jur.  253.  As  to  extension  of  21  Jac. 
I.,  c.  16,  to  India,  see  EucL-mahoijc  v.  TuUoohhoy  Mottichund,  1851-52,  8  Moo. 
P.C.  17;  5  Moo.  Ind.  App.  247.  See  now  Indian  Limitation  Act,  1877,  and 
amending  Acts.  As  to  efl'ect  of  Judicature  Act,  1873  (36  and  37  Vict.,  c.  66), 
sect.  24,  on  agreement  not  to  plead  the  Statute,  see  Trill  v.  Lade,  1842,  11  L.J. 
Ch.  102  ;  6  Jur.  272,  and  Darby  and  Bosanquet  on  Statute  of  Limitations,  Second 
Edit.  pp.  94,  95,  554.] 
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[114]  ON    PETITION    FROM    TlIK    ISLAND    OF    JERSEY. 

In  Re  Frederick   Helson  *  [Jan.  21,  1850]. 

The  Court  of  Chancery,  in  England,  has,  by  its  Common  Law  jurisdiction, 
authority  as  general  as  the  Common  Law  Courts  have,  to  issue  a  writ  of 
Haheds  Corpus,  and  can  issue  such  a  writ  in  the  vacation  [7  Moo.  P.C.  130, 
131]. 

Such  writ  (since  the  passing  of  the  Statute,  5th  and  Gth  Vict.,  c.  103,  and  the  4th 
Order  in  Chancery  of  1842,  made  in  pursuance  tliercof,)  is  properly  sealed 
in  the  Office  of  tlie  Clerks  of  Records  and  Writ.s.  An  objection  to  a  writ  so 
sealed,  that  it  ought  to  lie  sealed  with  the  (ireat  Seal  of  England,  overruled 
[7  Moo.  P.C.  132]. 

A  writ  of  Ifaheax  Corpus  ad  subjiciendum,  issued  under  the  fiat  of  the  Lord 
Chancellor,  pursuant  to  an  order  of  the  Vice-Chancellor  of  England,  made 
in  a  cause  in  Chancery  in  England,  to  bring  up  the  bodies  of  infant  wards 
of  Court,  is  a  common  law  prerogative  writ,  which  runs  into  the  Island  of 
Jersey,  and  the  Royal  Court  of  that  Island  i.s  bound  to  register  a  warrant  of 
attachment  for  a  contempt  of  such  writ,  and  to  aid  its  execution,  within  the 
Island  [7  Moo.  P.C.  130,  132]. 

This  was  a  Petition  to  Her  Majesty  in  Council,  presented  by  Frederick  Belson, 
complaining  that  the  Royal  Court  of  the  Island  of  Jersey  had  refused  to  register 
a  writ  of  ///ibeas  Corpus,  made  by  the  Vice-Chancellor  of  England  on  the  6th  of 
November,  1849,  and  two  warrants,  issued  by  the  Lord  Chancellor,  of  tlie  13th  of 
November  in  the  same  year. 

The  petition  arose  out  of  the  proceedings  taken  in  the  case  of  Belson  v.  Belson 
(ante,  p.  30),  upon  the  application  for  leave  to  appeal  from  the  provisional  order  of 
the  Royal  Court  of  Jersey,  directing  and  providing  for  the  custodj'  of  the  infants, 
the  children  of  the  petitioner,  in  which  case  the  facts  are  fully  detailed.  Shortly 
after  that  application,  a  Bill  was  filed  in  the  Court  of  Chancery  in  England,  for  the 
purpose  of  making  the  children  of  Mr.  and  Mrs.  Belson,  wards  of  Court. 

[115]  On  the  23rd  of  August,  1849,  the  petitioner,  Frederick  Belson,  presented 
a  petition  to  the  Vice-Chancellor  of  England,  which  petition  was  sup]iorted  by  an 
affidavit,  stating,  that  the  infant  children,  Mary  Juliana  Belson  and  Frederick 
John  Belson,  were  at  St.  Heliers,  in  the  Island  of  Jersey,  under  the  custody  and 
control  of  their  mother,  and  of  William  Henry  Hartman,  their  step-grandfather, 
and  praying  an  order  that  a  writ  of  I/aheas  Corpus  might  issue,  directed  to  Maria 
Elizabeth  Belson,  the  mother  of  the  infants,  and  to  William  Henry  Hartman,  to  liring 
the  infants  before  tlie  High  Court  of  Chancery,  at  Belle  Vue,  Southsea,  near.  Ports- 
mouth, in  the  County  of  Hants,  on  the  12th  of  September,  then  nest  ensuing.  An 
order  was  made  accordingly,  and  in  pursuance  thereof,  a  writ  of  habeas  corpus  was, 
on  the  5th  of  September,  1849,  at  the  instance  of  Fioderick  Belsouj  the  father,  issued 
out  of,  and  under  the  seal  of  the  High  Court  of  Chancery,  from  tlie  office  of  the 
Clerks  of  the  Records  and  Writs.  This  writ  was  in  the  following  form  : — '"  Victoria, 
by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  to  Maria  Elizabeth  Belson,  and  William  Henry  Hartman, 
greeting.  AVe  command  you,  and  each  of  you,  that  you  do,  on  Wednesday,  the 
12th  of  September,  at  ten  o'clock  in  the  morning,  bring  before  us,  in  our  Court  of 
Chancery  at  Belle  Vue,  etc.,  the  l)odies  of  Mary  Juliana  Belson  and  Frederick  John 
Belson,  by  whatsoever  name,  or  addition  of  name,  they  are  known  or  called,  wlio 
are  detained  in  your  custody,  to  perform  and  abide  such  order  as  our  said  Court 
shall  make  in  this  behalf  ;  and  hereof  fail  not,  and  bring  this  writ  with  you."  Tin's 
writ  of  Habeas  Corpus  was,  on  the  7th  of  September,  1849,  served  on  Mrs.  Belson  and 
Hartman. 

[116]  On  the  r2th  of  September,  the  day  named  in  the  writ,  Mrs.  Belson  and 
Hartman  attended  liefore  the  Vice-Chancellor,  when  it  was  ordered,  that  the  matter 

*  Present :  The  Lord  President  (the  Marquis  of  Lansdowne),  Lord  Langdale, 
Lord  Campbell,  Sir  George  Grey,  and  the  Right  Hon.  Dr.  Lushington. 
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should  stand  over  until  the  first  day  of  Miehaehiias  term,  tliey  undertaking  not  to 
remove  the  children  from  Jersey,  except  hy  Iiringing  them  to  England.  Mrs.  Belsou 
and  Hartman  did  not  appear  on  the  first  day  of  Michaelmas  Term,  and  not 
having  made  any  return  to  the  writ,  a  declaration  was  made,  on  the  petition  of  the 
Petitioner,  liy  the  Vice-Chaneellor  of  England,  that  their  conduct  was  a  contempt  of 
the  Court,  and  it  was  ordered,  that  they  should  stand  committed  to  the  custody  of  the 
keeper  of  the  (^)ueen's  Prison  until  they  should  clear  their  contempt,  or  further  order. 
Accordingly,  a  warrant  was  signed  and  issued  by  the  Lord  Chancellor  of  Great 
Britain,  bearing  date  the  Kith  of  Novenilter,  1849,  addressed  to  Allen,  the  tipstafi' 
of  the  High  Court  of  Chancery,  or  his  deputy,  directing  him  to  make  diligent  search 
after  Mrs.  Belson,  and,  wheresoever  he  should  find  her,  to  arrest  and  apprehend  her, 
and  her  safely  to  convey  to  the  Queen's  Prison,  there  to  remain  until  further  order  ; 
and  a  similar  warrant  was  at  the  same  time  issued  against  Hartman. 

By  an  Order  in  Council  of  the  21st  of  March,  1769,  the  laws  and  privileges  of 
the  Island  of  Jersey  were  confirmed  "  as  of  ancient  times ;"  and  it  was  provided, 
that  no  orders,  warrants,  or  letters  missive  of  any  sort,  should  be  put  into  execution 
within  the  Island  until  after  having  been  presented  to  the  Royal  Court,  in  order  that 
they  might  be  registered  and  made  public;  and  in  case  any  such  orders,  warrants, 
or  letters  missive  should  be  found  contrai-y  to  the  Charters  and  privileges,  or 
burthensome  to  the  Island,  the  registry,  publication,  and  execution  might  be  sus- 
pended liy  the  [117]  Koyal  Court  until  the  case  had  been  represented  to  His  Majesty, 
and  his  will  and  pleasure  on  the  same  signified. 

On  the  loth  of  November,  the  tipstaff  arrived  in  Jersey.  Application  was  made 
to  the  Royal  Court,  to  regi.ster  the  order  of  the  Yice-Chancellor  of  England  and 
the  warrants  of  the  Lord  Chancellor,  and  for  assistance  in  executing  such  warrant.-'. 
On  the  17th  of  November,  the  application  for  registration  being  reiterated  before 
the  full  Court,  by  Allan,  Mr.s.  Belson  and  Hartman  demanded  to  intervene,  and 
claimed  the  protection  of  the  Court,  to  oppose  the  registry  and  execution  of  the 
order,  on  the  ground,  that  such  registry  and  execution  would  have  the  effect  of  with- 
drawing from  the  jurisdiction  of  the  Court,  a  cause  that  was  pending  therein,  and 
which,  according  to  the  Charters  and  privileges  of  the  Island,  could  not  l)e  taken 
before  another  tribunal,  except  by  appeal. 

On  the  21st  of  November,  the  Royal  Court  delivered  the  following  judgment:  — 
"  With  regard  to  the  demand  in  intervention,  considering  that  Hartman  and  Mrs. 
Belson  have  interest  in  tlie  cause,  the  Court  have  admitted  their  intervention  ;  and 
regarding  the  demand  of  Allen,  considering  that  the  Royal  Court  of  this  Island  is 
independent  of  all  other  authority,  save  Her  most  excellent  Majesty  in  Council,  and 
as  it  is  specified  in  the  Charters  granted  from  time  to  time  to  the  inhabitants  of  this 
country  by  their  Sovereigns,  that  no  orders  or  warrants  proceeding  from  the  English 
Courts  can  be  put  in  execution  in  this  country,  unless  they  are  sent  in  virtue  of  an 
Order  from  Her  Majesty  in  Council,  the  Court  have  unanimously  judged  that  the 
demand  of  Allen  is  not  allowable." 

The  Petitioner  then  presented  this  petition  to  Her  [118]  Majesty  in  Council, 
praying  Her  Majesty  to  declare  and  order,  that  the  writ  of  Il<iheas  Corpus,  issued 
under  the  seal  of  Her  Majestv's  High  Court  of  Chancery  of  Great  Britain,  did  of 
right  run  into,  and  ought  to  be  obeyed  within,  the  Island  ;  also  to  order  and  direct 
the  Royal  Court  of  Jersey  to  register  and  publish  the  warrants  of  the  Lord  High 
Chancellor  of  Great  Britain,  and  to  direct  the  Governor,  or  Lieutenant-governor, 
Viscount,  Denunciators,  Officers  of  Justice,  CoiLstables,  and  Centeniers,  and  all  other 
Her  Majesty's  subjects  within  the  Island,  to  be  aiding  and  assisting  in  the  due 
execution  of  the  same  warrants,  and  to  order  and  direct  them  to  be  aiding  and 
assisting  Allen  in  taking  as  well  Mrs.  Belson  and  Hartman,  as  the  infants,  into  his 
custodv,  and  bringing  them  before  the  High  Court  of  Chancery,  tliere  to  abide  such 
order  as  the  said  Court  should  make. 

By  an  order  of  the  Lords  of  the  Committee  of  Council,  for  the  affairs  of  Jersey 
and  Guernsey,  bearing  date  the  4th  of  December,  1849.  a  copy  of  tlie  petition  was 
referred  to  the  Royal  Court  of  the  Island  of  .lersey,  for  sucli  observations  as  they 
might  think  fit  to  make  thereupon. 

In  oliedionee  to  this  order,  the  bailiff  and  jurats  of  tlic  Rov.tI  Ciiurt  of  Jersey, 
submitted   to   Her   Majesty   in    Ccmncil.   tlu'    following   evplanatioii    of   tlie   motives 
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whit;!i  led  tlieiii  to  the  adoption  of  their  act  of  the  21.st  of  November,  1849: — That 
the  Petitioner  had  recognised  the  jurisdiction  of  tlie  Royal  Court  by  presenting  a 
remonstrance:  tliat,  at  the  time  the  order  of  tlie  Vire-Chancellor  of  England  issued, 
the  Royal  Court  was  duly  seised  of  the  matters  at  issue  between  the  Petitioner  and  his 
wife,  and  the  Court  liad  made  an  order  in  reference  to  the  custody  of  tlie  two  cliil- 
dren,  [119]  who  were  then  within  the  jurisdiction  of  tlie.  Court  :  that  the  Royal 
Court  was  the  only  tribunal  competent  to  deal  with  the  matter  ;  and,  in  support  of 
this,  they  gave  extracts  from  the  Charter  granted  by  (j»ueen  Elizabeth,  which  was 
subsequently  conliruied  by  Charles  I.,  Charles  11.,  and  James  II.  ;  and  that  the  deci- 
sion of  the  Royal  Court  could  only  be  called  in  question  by  an  appeal  t«  Her  Majesty 
in  Council :  that  the  Vico-Chancellor  had  not  any  authority  in  this  case  to  issue  a 
writ  of  Habeas  Corpus:  that  the  writs  which  were  granted  by  the  Vice-Chancellor 
were  not  writs  of  "  Habeas  Gmjms  ad  subjirierulum  "  at  common  law,  not  being 
issued  out  of  the  Crown-office:  that,  assuming  the  writs  were  writs  at  common  law, 
they  did  not  run  into  the  Island  of  Jersey,  whicli  was  not  subject  to  the  common  law 
of  England :  that  the  office  of  Vice-Chancellor  wa.s  created  by  an  Act  not  extending 
to  Jersey,  and,  therefore,  the  Ro3'al  Court  had  no  legal  knowledge  of  it,  and  his  order 
had  no  force  or  validity  :  that  although,  liy  an  Order  in  Council  of  His  late  Majesty 
King  William  IV.,  of  the  lltli  of  July,  1832,  printed  copies  of  the  Acts  of  the  31 
Car.  II.  and  56  Geo.  III.  (the  Habeas  Corpus  Acts)  were  directed  to  be  transmitted 
to  the  Ro3'al  Court,  yet  in  consequence  of  a  representation  made  at  the  time  to  Hi.s 
Majesty's  Government,  that  the  registration  would  be  an  infringement  of  the  privi- 
leges of  the  Island,  it  was  then  determined  by  the  Secretary  of  State  not  to  pre.ss  the 
registration  of  the  said  order  and  Act  of  Parliament,  and  the  same  had  not  accord- 
ingly been   registered. 

The  petition  now  came  on  for  hearing,  wlien  the  Lord  President  [The  Marquis 
of  Lansdowne]  directed  the  Counsel  for  the  Royal  Court  to  address  them,  in  the  first 
instance,  in  sup-[120]-port  of  the  objection  of  the  Royal  Court  to  obey  and  register 
the  writ  and  warrants. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Peacock,  Q.C.,  and  Mr.  Busk,  for  the  Royal 
Court  of  Jersey. — This  is  a  serious  invasion  of  the  rights  and  privileges  of  the  Royal 
Court,  and  in  opposition  to  the  Order  .in  Council,  of  the  21st  of  March,  1769,  w'hich 
confirmed  those  rights  and  privileges  "  as  of  ancient  times."  The  question  is  not 
meiely,  whether  a  warrant  of  oommitment  can  be  executed  in  Jersey  until  it  is 
registered  by  the  Royal  Court,  but  whether  it  can  be  executed,  even  if  registered. 
The  Habeas  Cor/nis  Acts,  31  Car.  II.,  c.  2,  and  56  Geo.  III.,  c.  100,  have  never  been 
registered  in  the  Island,  a,s  required  by  the  law  of  Jersey;  so  that  these  Statutes 
cannot  be  considered  to  prevail  there:  but  even  if  these  Statutes,  without  registra- 
tion, have  the  force  of  law  in  the  Island,  still  the  Avrit  of  Habeas  Corpus,  issued 
in  this  matter,  is  not  such  a  one  as  runs  into  the  Island.  Assuming,  however,  that 
it  would  run,  yet  we  submit  it  cannot  be  executed,  for  it  would  improperly  interfere 
with  the  proceedings  of  tlie  Royal  Court,  who  has  by  law  cognizance  of  the  subject 
matter,  and  is  fully  competent  to  decide  it.  Upon  this  point  we  refer  to  the  Con- 
stitutions of  King  John.  Prerepte  d'assise  of  the  Itinerant  Judges  in  the  reign  of 
Edw.  111.  A.D.  1331,  and  the  Letters  Patent  of  Queen  Elizabeth,  Falle's  Jersey,  p.  343. 
— [Lord  Langdale. — The  Court  of  Chancery  in  "England  would  not  have  interfered, 
if  a  return  had  been  made,  and  it  appeared,  that  the  children  were  in  the  custody 
of  th.>  mother,  under  the  order  of  a  Court  of  competent  jurisdiction.] — No  return 
has  been  made,  for  that  could  not  be  done  without  producing  the  cliil-[121]-dren. 
If  the  children  were  once  taken  out  of  the  jurisdiction  of  the  Royal  Court,  and 
placed  under  the  jurisdiction  of  the  Court  of  Chancery,  it  would  be  an  effectual  bar 
to  the  proceedings  in  Jersey. — [Lord  Campbell. — If  the  prerogative  writ  issued  out 
of  a  Common  Law  Court,  would  not  the  Royal  Court  have  been  compelled  to  make  .a 
return?] — Yes.  The  Court  of  Queen's  Bench  have  power  under  the  Statute,  56 
Geo.  III.,  c.  100,  to  issue  an  attachment  for  disobedience  to  the  writ.  In  Carus 
Wilson's  case  (7  Q.B.  Rep.  984),  the  Royal  Court  made  a  return  ;  but  in  the  present 
case,  the  writ  is  not  directed  to  tlie  Royal  Court,  nor  is  it  such  a  one  as  calls  for  a 
return  ;  Mrs.  Belson  has  refused  to-  obey  it,  and  the  Royal  Court  cannot  compel  her  ; 
it  is  merely  a  writ  directing  the  Royal  Court  to  register  a  warrant  of  attachment, 
which  they  consider  an  infringement  of  their  privileges,  and,  therefore,  refuse  to 
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register.  It  is  moreover  a  grave  question,  whether  an  attachment  from  the  Court 
of  Chancery  for  a  contempt  could  be  rendered  available  in  Jersey. — [Lord  Camp- 
bell :  I  remember  a  writ  to  have  been  issued  by  the  Court  of  Queen's  Bench,  where 
there  had  been  a  commitment  by  the  House  of  Commons;  tlie  writ  was  obeyed  and 
a  return  made.  As  the  House  of  Commons  trusted  their  privileges,  in  tliat  case,  to 
tlie  judgment  of  tlie  Court  of  Queen's  Bencli,  it  would  have  lieen  no  degradation  to 
the  Royal  Court  at  Jersey  to  have  followed  their  example.] — The  form  of  the  writ,  in 
this  case,  is  not  that  of  the  high  prerogative  writ  of  "  habeas  corpus  ad  subjicien- 
dum," set  forth  in  Coke's  '2ud  Inst.,  p.  53,  wOiicli  writ,  we  admit,  runs  into  Jersey. 
Anon  (1  Vent.  357);  Carus  Wilson's  case;  Hale's  Hist,  of  the  Com.  Law,  268.  It 
is  merely  the  writ  "  ad  faciendum  et  recipiendum."  [122]  The  difference  between 
the  writ  "  ad  faciendum  et  recipiendum,"  and  the  higli  ]irerogative  writ  of  "  ad 
suhjiciendum,"  is  shown  in  Blackstone  (3  Corams.,  pp.  129,  131,  Edit.  1809),  and 
Bac.  Abr.,  tit.  "  Haheas  Corpus,"  D.  s.  6.  There  is  also  the  writ  of  "  habeas  corpus 
ad  respondendum,"  1  Smith's  Ch.  Prac,  p.  110,  which  is  issued,  when  a  party  is  in 
custody  in  the  prison  of  an  inferior  Court ;  and  also  the  writ  of  "  /laheas  corpus  ad 
testificandum  :"  and  there  are  other  writs  of  a  similar  description,  all  of  which  are 
judicial  and  not  prerogative  writs,  and  have  no  more  power  or  extent,  than  the 
ordinary  proceedings  of  our  Courts  of  Justice,  and  consequently,  would  have  no 
force  whatever  out  of  the  realm.  There  are  three  sources  only,  from  which  the  high 
prerogative  writ  can  issue,  namely,  at  Common  Law  ;  by  Statute,  31  Car.  II.,  c.  2; 
or  by  Statute,  56  Geo.  III.,  c.  100.  We  do  not  rely  upon  the  non-registration  in  the 
Island,  of  these  Acts.  But  the  writ  did  not  issue  under  either  of  the  two  first  ;  the  first 
Statute  related  to  criminal  matters  only,  and,  under  the  second  Statute,  Equity 
Judges  had  no  jurisdiction  whatever,  being  particularly  excluded  from  its  operation. 
It  is  clear,  then,  that  the  writ,  issued  in  consequence  of  the  Vice-Chancellor  of  Eng- 
land's order,  is  not  a  writ  issuing  in  any  of  these  three  ways.  Crowley's  case  (2 
Swanst.  46,  49)  shows,  that  the  Chancellor  lias  the  power  of  issuing  the  high  pre- 
rogative writ  of  Habeas  Corpus,  but  the  only  mode  in  which  it  can  be  issued,  is,  from 
the  Latin,  or  Common  Law  side  of  Chancery,  through  the  Petty  Bag-ofBce,  being, 
as  Black.stone  expresses  it,  the  "  officina  justitiae." — [The  Solicitor-General  [Sir 
John  Romilly]. — No  such  writ  ever  issued  from  that  office.  Search  wa.?  made  in 
Cobbett's  [123]  case  (30th  April  1849),  a  prisoner  in  the  Queen's  Bench,  but  no  in- 
stance was  found  of  such  a  writ  issuing  from  the  Petty  Bag-office ;  but  as'  he  in- 
sisted upon  having  the  writ,  the  Lord  Chancellor  ordered  one  to  issue.] — The  writs 
relating  to  the  business  of  the  subject  were  kept  in  Jianaperio,  whilst  those  relating 
to  matters  in  which  the  Crown  was  interested  were  kept  in  parva  bagga ;  whence 
arose  the  distinction  between  the  Hanaper-office  and  the  Petty  Bag-office.  In 
Hutchins  V.  Flayer  (0.  Bridgman,  289),  the  distinction  between  the  judicial  and 
prerogative  writ  issuing  out  of  Chanceiy,  is  clearly  taken.  In  all  cases  where  the 
high  prerogative  writ  issues,  the  Court  has  no  jurisdiction  except  over  the  cause  of 
commitment:  if  the  cause  is  legal,  the  party  is  remanded  to  custody;  if  illegal,  he 
is  discharged  :  whereas  in  this  case  the  order  is  to  bring  the  infants  within  the 
jurisdiction  of  the  Court  of  Chancery,  the  object  being,  that,  when  they  are  within 
the  jurisdiction,  they  may  be  subject  to  any  order  that  Court  may  think  proper  to 
make.  It  is  plain  that  this  will  be  the  effect,  for  the  Court  of  Chanceiy  has  juris- 
diction specially  over  children,  as  representing  the  Sovereign,  who  is  parens  patriae ; 
although  Common  Law  Courts  have  somewhat  trenched  on  the  jurisdiction  of  a 
Court  of  Equity,  by  allowing  the  children,  if  of  sufficient  age,  to  decide  for  them- 
selves with  which  of  the  parents  they  will  live.  The  proceedings  before  the  Court 
of  Chancery  are  generally  taken  on  petition,  and  not  by  issuing  a  writ.  There  were 
very  few  instances  in  which  such  writs  have  been  issued  ;  and  Lord  Eldon,  in  the 
case  of  Lyons  v.  BJenkin  (Jac.  254),  was  clearly  of  opinion,  that  the  proper  course 
was  to  file  a  petition.  Proceedings  are  [124]  different  in  the  case  of  infants  and  adults. 
Leg  V.  TurnbuU  (2  P.  Will.  409).  The  writ  in  this  case  is  a  writ  of  "  habeas  corpus 
cum  causa."  Veal's  "  Forms  of  Writs,"  50. — [Lord  Campbell. — I  do  not  see,  in  sub- 
stance, how  that  writ  differs  from  the  writ  of  "  habeas  corpus  ad  subjiciendum."] — 
The  difference  consists  in  the  one  being  a  writ  of  process,  from  which,  in  case  of 
error  in  the  proceedings,  there  would  have  been  a  reiiearing  before  the  Lord  Chan- 
cellor, and  an  appeal  to  the  House  of  Lords  ;  but  can  any  one  say  there  would  have 
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l)een  an  appeal,  if  the  Lord  Cliancellor  had  issued  his  fiat  at  once  for  the  great  pre- 
rogative writ  of  " /iriheas  rorpus  uil  suhjicienduin?"  The  word  "subjiciendum" 
wouhl  be  omitted  in  the  writ  of  "  linhms  corpiia  rum  cunm."  Again,  if  a  man 
wished  to  oljtain  a  writ  of  "  habeas  rorjius  ad  subjiciendum,"  he  can  only  obtain  it 
through  the  fiat  of  tiie  Court,  or  of  a  judge;  whereas  the  writ  of  "  luibeas  corpus 
rum  causa  "  would  issue  as  of  course.  Tiie  writ  omits  the  words  "  ad  subjinendum" 
and  must,  therefore,  Ih?  considered  as  a  common  writ,  which  tlie  Court  of  Chancery 
is  in  the  lialiit  of  issuing  by  virtue  of  the  iiuthority  given  to  it  over  infants,  and  an 
exercise  of  that  authority,  as  a  process  writ.  This  was  the  form  of  the  writ  used 
in  Lyons  v.  Blenkiii  (Seton  "  On  Decrees,"  282).  The  issuing  of  the  jjrerogative 
writ  is  not,  as  in  the  jiresent  case,  on  matter  depending  in  tlie  Higli  Coui't  of  Clian- 
€ery,  which  could  be  heard  and  determined  l)y  the  Vice-Chancellor,  and  upon  which 
an  appeal  will  lie,  but  is  issued  by  the  fiat  of  tlie  Lord  Chancellor  alone,  and  fr(jni 
it  there  is  no  appeal. 

The  second  ground  of  objection,  is,  to  the  seal  attached  to  the  present  writ.  The 
writ  is  issued  from  the  oSice  of  the  Clerks  of  Records  and  Writs,  and  is  sealed  with 
the  seal  of  the  Clerks  of  Records  and  Writs.  [125]  We  submit,  that  the  Great  Seal 
of  England  is  the  only  one  which  can  properly  be  attached  to  the  high  prerogative 
writ.  The  Clerks  of  Records  and  Writs  only  derive  their  power  under  the  Statute,  5 
and  6  Vict.,  c.  lt«,  and  the  Orders  of  the  Court  of  the  26th  of  October,  1842.  made  in 
pursuance  of  that  Statute.  Now  this  Statute  does  not  mention  Jersey,  and  the  inhabit- 
ants of  Jersey  are,  therefore,  not  bound  by  it.  Under  these  Orders,  the  power  of 
attacliing  the  seals  is  only  given  to  the  Clerks  of  Records  and  Writs,  as  officers  of  the 
Court,  in  relation  to  suits,  as  a  proce.ss  writ.  Their  seal  can  never  Ije  tantamount 
to  the  Great  Seal  for  all  purposes.  This  writ  was  not  so  issued,  and  cannot,  there- 
fore, run  into  the  Island  of  Jersey,  and  there  was  no  contempt  in  disregarding  it. 
It  is  clear,  that  if  the  writ  be  not  a  valid  writ,  the  warrants  of  commitment  cannot 
be  executed,  and  the  present  application  must  be  dismissed. 

The  Lord  President  [The  Marquis  of  Lansdowne]. — The  Committee  are  of  opinion 
that  it  is  only  necessary  for  the  Petitioner's  Counsel  to  address  them  upon  the  ques- 
tion of  the  validity  of  the  writ. 

The  Solicitor-General  (Sir  John  Romilly),  and  Mr.  W.  M.  Jame-s,  in  support  of 
the  Petition. — This  writ  is  the  high  prerogative  writ.  It  is  the  proper  writ  of 
"'  habeas  corpus  ad  subjicien-diim."  Two  points  are  raised  ;  first,  as  to  the  form  of 
the  writ;  and  secondly,  the  seal  to  it.  These  questions  must  be  considered  under 
separate  heads.  Fir.st,  we  submit,  that  the  argument  on  the  other  side,  that  this 
was  a  writ  merely  "  ad  faciendum  et  recipiendum,"  or  a  writ  of  "  habeas  corpus 
cum  causa,"  fails.  There  is  no  direction  contained  in  this  writ,  to  bring  up  any 
[126]  cause,  nor  is  there  any  pretence  that  there  was  a  cause  to  bring  up  ;  it  was 
merely  to  deliver  up  the  custody  of  the  infants.  The  form  of  the  writ  of  "  habeas 
corpus  cum  causa,"  was  "  ad  faciendum  et  recipiendum,"  to  do  and  receive,  what- 
ever the  Court  might  think  fit ;  but  the  form  of  the  prerogative  writ,  "  ad  subjici- 
endum," had  those  words  in  it,  and  ran  in  the  form,  '"'  ad  faciendum,  et  subjicien- 
dum," to  do  and  submit,  or  abide,  by  the  order  of  the  Court.  The  present  writ  is 
an  exact  translation  of  the  form  set  out  in  Coke's  2nd  In.stitute,  with  the  omission 
of  a  few  words  relating  to  the  caption.  The  Latin  "  ad  subjiciendum  et  recijyien- 
dum  "  is  translated  in  the  present  writ  "  to  perform  and  abide."  In  Blackstone  (o 
Comms.  p.  131,  Edit.  1809),  the  words  "  ad  faciendum,"  are  given  in  addition  to  the 
others,  "subjiciendum  et  recipiendum."  The  words  "  una  cum  causa  detentionis." 
which  are  omitted,  are  only  used  when  there  was  an  illegal  imprisonment  and  de- 
tention, but  not  when,  as  in  this  case,  the  children  were  merely  to  be  brought  up 
before  the  Court;  there  was,  therefore,  no  occasion  for  the  introduction  of  those 
w-ords,  and  the  omission  cannot  in  any  manner  affect  the  validity  of  the  writ.  The 
form  of  the  writ  in  Seton,  "  On  Decrees,"  p.  282,  used  in  the  case  of  Lyons  x.  Blakin, 
was  not  a  writ  of  "  habeas  corpus  cum  causa,"  as  supposed  by  the  other  side;  it  was 
the  high  prerogative  writ,  "  ad  subjiciendum,"  the  fonu  always  used  I)y  the  High 
Court  of  Chancery  in  matters  of  this  description.  The  question  then,  upon  this 
branch  of  the  case,  is  narrow-ed  tO'  this,  does  the  omission  of  the  words  "  una  cum 
caitsa  detentionis  suae"  render  the  writ  invalid?  Tliis  is  an  important  point,  and 
involves  grave  considerations;  for  if  writs,  having  that  omission,  were  bad  [127] 
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from  that  cause,  they  would  be  equally  bad  in  any  English  county,  as  they  would 
be  in  Jersey,  and  the  consequence  would  be,  that  all  commitments  under  writs  in 
such  a  form  would  be  bad.  That,  however,  is  not  so,  for  the  only  writ  known  to  the 
officers  of  the  Court,  is  in.  the  form  of  that  which  is  now  in  dispute. 

Secondly.  The  remaining  cjuestion,  is,  whether  this  writ  is  defective  by  reason 
of  having  the  seal  of  the  Clerks  of  Records  and  Writs,  instead  of  having  the  Great 
Seal,  attached  to  it.  Before  the  passing  of  the  Statute,  5th  and  6th  Vict.,  c.  103,  when- 
ever a  writ  was  issued  from  Chancery,  it  went  with  the  Great  Seal  attached  to  it  ; 
there  was  no  seal  of  the  Petty  Bag-office.  It  did  not,  therefore,  show  from  which  side 
of  the  Court  it  issued ;  indeed,  it  made  no  difference  whether  ii  issued 
from  the  equity  or  common  law  side.  The  argument  of  the  other  side, 
that  this  was  a  common  law  writ,  and  must  have  proceeded  from  the  com- 
mon law  side  of  the  Court  of  Chancery  to  give  it  validity,  is  a  mere  assumption,  and 
?io  authority  is  cited  in  support  of  such  proposition.  They  entirely  overlook  the 
fact  that  the  Court  of  Chancery  possesses  its  jurisdiction  by  the  Common  law.  It 
is  not  a  Court  which  has  acquired  jurisdiction  in  modern  times  by  Statute,  but  was 
created  by  the  authority  of,  and  is  dependent  upon,  the  Common  law  of  England. 
Undoubtedly  before  the  Statute,  5th  and  6th  Vict.,  c.  103,  the  writ  of  Habeas 
Corpus  was  always  prepared  in  the  Six  Clerks  Office,  and  then  brought  up  to  the 
Lord  Chancellor  for  signature,  and  whether  he  signed  it,  or  whether  he  affixed  the 
Great  Seal,  in  his  character  of  a  Judge,  sitting  in  ecjuity,  or  common  law,  or  under 
a.ny  of  the  various  jurisdictions  which  he  exercises,  it  wa-s  [128]  immediately  effectual 
and  valid.  Jenkes's  case  (6  Howell's  State  Trials,  1189).  Crowley's  case  (2  Swanst. 
1).  Here  the  writ  was  issued  in  the  vacation,  when  the  writ  cannot  issue  out  of  the 
I'etty  Bag-office.  Crowley's  case,  Exp.  Armitage  (1  Amb.  296),  as  that  office  was 
not  open  in  vacation  for  issuing  writs  returnable  in  Chancery.  The  4th  Order  of 
the  Court  of  Chancery,  of  October,  1842,  which  has  the  force  and  effect  of  an  Act  of 
Parliament,  directs  that  a  writ,  when  sealed  by  the  Clerk  of  the  Records  and  Writ.s, 
shall  have  the  same  force  and  validity  as  if  sealed  with  the  Great  Seal.  If  the  writ 
was  defective  and  void,  the  proper  course  would  have  been  to  have  applied  to  the 
Court  of  Chancery  to  quash  it;  the  parties  objecting  to  it,  ought  to  have  applied  to 
discharge  the  writ,  or  to  have  discharged  the  warrant  of  commitment,  and  that 
application  should  have  been  made  to  the  Court  of  Chancery,  and  not  to  this  Com- 
mittee. We,  therefore,  submit,  that  these  technical  grounds,  urged  by  the  other 
fide,  cannot  prevail,  and  that  the  only  real  question,  is,  whether  the  writ  of  Habeas 
Corinis  runs  into  the  Island  of  Jersev.  ExiJ.  TornJcinsoii  (10  Ves.  106).  In  re  Varhe 
(2  Q.B.  Rep.  619).    //;  re  Spence  (2  Phill.  247). 

Sir  Frederick  Thesiger  in  reply. — It  is  doubtful  whether  the  Vice-Chancellor  of 
England  has  any  jurisdiction  at  all  to  issue  a  writ  of  "  Habeas  Corpus  ad  subjicien- 
dum." The  Statute,  53  Geo.  III.,  c.  24,  creating  the  office,  gives  the  Vice-Chancellor 
authority  to  act  in  those  cases  only,  in  which  the  Lord  Chancellor  has  authority 
by  Act  of  Parliament.  The  Habeas  Corpus  Act,  31st  of  Car.  II.,  c.  2,  does  not  extend 
to  [129]  Jersey,  and  the  Royal  Court,  therefore,  had  no  cognizance  of  that  Statute. 
Another  objection,  also  fatal,  to  the  writ,  exists.  It  is  sealed  by  the  Clerks  of 
Records  and  Writs,  and  not  with  the  Great  Seal,  as  was  necessary.  The  Statute,  5 
and  6  Vict.,  c.  103,  relied  upon  by  the  other  side,  does  not  cure  this  defect,  as  that 
Statute  does  not  apply  to  Jersey. — [Lord  Campbell :  If  an  Act  of  Parliament  says  a 
certain  substitute  shall  be  made  to  the  Great  Seal,  surely  it  is  binding  all  over  the 
world.] — No,  unless  it  mentions  Jersey  it  would  not  be  in  force  there. — [The  Solicitor- 
General  [Sir  John  Romilly] :  The  Great  Seal  itself  was  altered  at  the  time  of  the 
Union,  and  yet  the  Statute  by  which  that  alteration  was  directed  to  be  done  does 
not  mention  the  Island  of  Jersey;  therefore,  this  objection,  if  good,  would  equally 
apply  to  the  Great  Seal  itself.] 

No  judgment  was  delivered,  but  the  following  report  to  Her  Majesty,  dated  the 
4th  of  Februarj'',  1850,  containing  the  reasons  of  their  Lordships'  opinion,  was  pre- 
pared by  Lord  Langdale,  and  approved  of  by  the  other  members  of  the  Committee 
present  at  the  hearing  of  the  Petition  :  — 

"  In  January,  1849,  Mrs.  Belson  brought  an  action  against  her  husband,  in  the 
Royal  Court  of  Jersey,  for  a  separation,  and  for  the  custody  of  the  infant  children 
of  the  marriage.  On  the  23rd  of  Ajiril,  it  was  ordered  lay  the  Royal  Court,  that 
the  two  youngest  children  should  be  left  ]irovisionally  in  the  custody  of  Mrs.  Belson. 
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For  anything  which  appears  to  the  contrary,  this  Order  (which  is  now  subsistin;^') 
is  a  valid  Order  of  a  Court  of  competent  jurisdiction.  Four  months  after  the  date 
of  this  Order,  a  Bill  (Belson  v.  liehoii)  was  filed  in  the  Court  of  Chancery  in  England, 
of  [130]  which  Court  it  is  alleged  that  the  children  therel)y  became  wards.  On  the 
■.■'3rd  of  August,  the  Vice-Chancellor  of  England  ordered  a  writ  of  Ilaheas  Corims  to 
issue,  to  bring  the  children  to  England,  to  jierform  and  abide  such  Order  as  might 
be  made.  On  the  5th  of  September,  the  writ  issued,  returnable  on  the  12th;  no 
return  was  made,  but  on  the  12th,  the  parties  (who  had  been  served  on  the  7th) 
appeared  before  tlie  Yice-Chancellor  of  England,  and,  by  arrangement,  the  case 
stood  over  till  the  first  day  of  term.  On  the  6th  day  of  November  (no  return  being 
made),  the  Vice-Chancellor  of  England  declared  the  two  persons  on  whom  the  writ 
was  served  to  be  in  contempt,  and  ordered  them  to  stand  committed,  and  on  the 
l'5th  November,  the  Lord  Chancellor  issued  his  warrants  to  take  them  into  custody 
accordingly.  We  think,  that  if  the  facts  were  truly  stated  to  the  Yice-Chancellor  of 
England,  the  writ  ought  not  to  have  been  ordered,  but  the  writ  having  issued,  it 
ought  to  have  been  obeyed. 

'  The  Royal  Court  of  Jersey,  having  refused  to  register  the  warrants,  and  to 
assist  in  the  execution,  Mr.  Belson  presented  his  petition  to  Her  Majesty  in  Council, 
.'tud,  as  we  under.stand,  the  only  questions  reserved  for  consideration,  were — 

"  First.  Whether  the  writ  of  llaheus  Corpux,  issued  under  the  fiat  of  the  Lord 
Chancellor,  pursuant  to  the  Order  of  the  Vice-Chancellor,  is  a  common  law  pre- 
rogative writ? 

"  Second.  Whether  the  writ  is  properly  sealed  in  the  office  of  the  Clerk  of  Records 
II nd  Writs? 

"  The  Lord  Cliancellor,  or  the  Court  of  Chancery,  has,  by  the  common  law  juris- 
diction, authority  to  issue  writs  of  Habeas  C'orjnts,  and  the  authority  appears  to 
have  been  exercised  in  a  manner  as  general,  as  the  like  authority  by  the  Court  of 
Conmion  Law,  and  more-[131]-oyer  is  exercised  in  vacation,  when  it  is  supposed,  at 
least,  that  such  writs  cannot  be  issued  by  the  other  Courts.  Coke,  2  Inst.  5.'5,  55, 
4  lust.  81,  182. 

"  There  does  not  appear  to  have  been  any  restriction  as  to  the  purposes  for 
which  the  writ  might  issue.  It  was  due  to  any  person  complaining  of  unlawful 
detention,  and  it  was  emjiloyed  for  the  purpose  of  removing  prisoners,  of  bringing 
them  up  to  be  bailed,  of  bringing  up  infants  improperly  detained,  etc. 

"  Before  the  writs  were  in  English,  when  the  object  was  to  remove  a  prisoner, 
the  writ  was  expressed  to  be  '  ad  faciendum  et  recipiendum,  etc.,'  '  to  do  and  receive, 
etc.,'  as  is  now  expressed  in  the  writs  issued  by  the  Courts  of  Common  Law  for  the 
like  purpose.     Tidd's  Forms,  120. 

''  I  have  not  found  any  Latin  form  for  the  writs  issued  for  other  purposes.  But 
since  the  writs  were  issued  in  English,  the  expression  'to  do  and  receive'  has  not 
been  employed  ;  but  all  the  writs  of  Habeas  Corpus,  for  whatever  purpose,  issued 
out  of  Chancery,  have  had  the  expression  '  to  perform  and  abide,  etc' 

"  Where  the  object  was  to  remove  or  bring  up  a  prisoner  in  custody  of  the 
sheriff,  gaoler,  etc.,  the  writ  commanded  that  the  prisoner  should  be  brought  before 
the  Court  wheresoever  it  then  was,  '  with  the  cause  of  his  detention.'  etc.,  whereas, 
where  the  object  was  the  bringing  up  infants,  or  others  detained  in  private  custody, 
the  party  detained  was  to  be  lirought  before  the  Court  or  Judge  on  a  particular  day, 
and  at  an  hour  and  a  particular  place  named  in  the  writ,  and  tlie  clause  'rum  caiisis  ' 
was  omitted. 

"  Of  late  years  there  are  abundant  precedents  of  this  in  the  case  of  Bankrupts 
committed  by  Commissioners,  infants  withheld  from  parents  or  guardians,  etc., 
and  [132]  the  common  and  only  form  for  all  such  writs,  when  the  person  to  be 
brought  up  is  not  a  prisoner,  in  the  custody  of  a  sheriff,  gaoler,  etc.,  is  precisely 
the  same  as  the  form  of  the  writ  issued  in  the  present  case.  There  is  an  instance 
set  forth  in  Seton  '  On  Decrees,'  p.  282.  In  that  case  the  writ  was  issued  in  a  c;uise, 
hut  the  form  is  not  different  from  that  issued  when  no  cause  is  pending. 

"  Moreover  these  writs,  whether  with  or  without  the  clause  '  cum  causis,'  were 
always  pirepared  in  the  Six  Clerks  Office,  and  are  now  always  sealed  in  the  Record 
and  Writs  Clerks  Office.  In  1736,  a  prisoner  committed  by  a  certain  Justice  of  the 
Peace,  petitioned  to  be  brought  up  to  be  bailed.    The  Lord  Chancellor  ordered  that 
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the  petitioners'  Clerk  in  Court  should  sue  out  a  writ  of  Habeas  Corpus  under  the 
seal  of  the  Court,  etc.,  and  such  has  always  been  the  course  for  whatever  jiurpose  the 
writs  are  required. 

"  The  object  of  the  writ  which  issued  in  the  present  case,  being  to  bring  up 
infants  detained  in  private  custody,  has  not  the  clause  '  cunt  rausis,'  but  it  is  the 
same  sort  of  writ  as  that  which  in  Ex-parte  Crowley  [2  Swanst.  48],  is  described  by 
Lord  Eldon,  as  a  very  high  prerogative  writ,  and  there  can  be  no  doubt,  and  it  was 
admitted,  that  it  might  he  held  to  run  into  the  Island  of  Jersey. 

"  And,  therefore,  if  the  other  members  of  the  Conmiittee  of  Council  concur,  I 
think  that  Her  Majesty  ought  to  be  advised  to  order  and  direct  the  Royal  Court  of 
Jersey  to  register  and  publish  the  warrants  of  the  Lord  Chancellor,  and  to  direct  the 
Governor,  etc.,  and  all  Her  Majesty's  subjects,  to  be  aiding  and  assisting  in  the  due 
execution  of  the  same  warrants." 

[133]  Her  Majesty  having  approved  of  this  report,  by  an  order  in  Council, 
dated  tlie  5th  of  February,  1850,  ordered, — "  That  the  Royal  Court  of  Jersey  do 
forthwith  register  and  publish  the  warrants  signed  and  issued  by  the  Right  Hon. 
the  Lord  High  Chancellor  of  Great  Britain,  bearing  date  the  I. 3th  of  November, 
1849,  addressed  to  William  Allen,  tipstafl',  etc.,  directing  him  to  arrest  and  appre- 
hend Maria  Elizabeth  Belson  and  William  Henry  Hartman  ;  and  Her  Majesty  wa-s 
further  pleased  to  order  and  direct  the  Lieutenant-Governor  of  the  Lsland  of  Jersey, 
the  Viscount  denunciators,  officers  of  justice,  con.stables,  and  centeniers,  and  all 
other  Her  Majesty's  subjects  within  the  said  Island,  to  be  aiding  and  assisting  in  the 
due  execution  of  the  said  warrants." 

[Mews'  Dig.  tit.  APPEAL,  II.  To  House  of  Lords,  6.  Practice,  1.  costs,  xi.  Securitij 
for;  tit.  COLONY,  III.  Appeals  to  Privy  Council,  1.  When  an  Appeal  lies 
generallxj ;  tit.  CROWN  OFFICE,  C.  Habeas  Corpus,  1.  Jurisdiction  generally^ 
2.  To  Colonies  and  other  Dominions  of  the  Crown.       S.C.  14  Jur.  631.] 


In  re  PETTIT  SMITH'S  PATENT*  [Feb.   11,  1850]. 

In  cases  for  extension  of  the  term  of  Letters  Patent,  the  Attorney-General 
represents  the  Government  and  tlie  public  generally  [7  Moo.  P.C.  1.'56]. 

An  application  by  the  Lords  of  the  Admiralty  to  enter  a  caveat  and  be  heard 
against  a  petition  for  an  extension,  such  caveat  not  having  been  filed  within 
the  time  required  by  the  rules  of  the  Privy  Council  Office,  refused,  as  the 
Attorney-General  was  present  to  watch  the  interests  of  the  Government  [7 
Moo.  P.C.  136]. 

Extension  of  Letters  Patent  granted  for  five  years;  the  invention  being  of  great 
merit  and  public  utility,  but  the  patentee  and  his  grantees  had  received  no 
remuneration,  in  consequence  of  the  originality  of  the  patent  being  dis- 
],uted  at  law  [7  Moo.  P.C.  138]. 

In  granting  such  prolongation,  the  Judicial  Committee  imposed  a  condition, 
that  the  Commissioners  for  executing  the  office  of  High  Admiral  should  have 
the  right  of  manufacturing  such  invention,  for  the  service  of  Her  Majesty, 
without  any  licence  from  the  patentee  [7  Moo.  P.C.  138]. 

This  was  an  application  for  an  extension  of  the  term  of  three  letters  patent 
granted  to  Francis  Pettit  [134]  Smith  for  England  and  Ireland  and  Scotland 
respectively,  for  an  invention  described  under  the  title  of  "  An  improved  propeller 
for  steam  and  other  vessels."  The  petition  was  presented  by  the  patentee,  and  Sir 
John  Dean  Paul,  Bart.,  and  John  Maltby  Sunley,  the  trustees  of  the  Ship  Propeller 
Company,  and  Thomas  William  Dukes,  the  secretary  of  the  Company. 

The  petition  stated  the  novelty  and  utility  of  the  invention,  and  its  adaptation 
for  propelling  ships  and  vessels  on  and  through  water,  by  means  of  screws  or  worms 

*  Present:  Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
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applied  to  such  ships,  made  to  revolve  below  the  wiiter-liiie  of  the  same,  theiel)y 
providing  vessels  of  war  with  the  means  of  motion  by  propellers  applied  under 
water,  out  of  the  reach  of  the  enemy's  shot,  and  capal)le  of  being  used  in  all  weathers, 
and  thus  dispensing  with  the  old  cumljersome  paddle-boxes  and  wiieels,  and  other 
apparatus  connected  therewith,  so  as  to  contain  in  vessels  so  Ktted  adecjuate  sjjace 
for  a  complete  broadside  or  tier  of  guns  fore  and  aft,  which  tiiey  otherwise  could 
not  liave,  by  reason  of  the  collocation  of  the  paddle-boxes,  engines,  and  boilers,  thus 
aft'ording  botli  to  the  royal  and  mercantile  navies  a  means  of  pro|uilsion  which,  by 
superseding  the  old  jjaddle-wheels  and  boxes,  got  rid  of  the  impediments  to  sailing 
from  the  swell  and  surge  created  by  the  paddle-wheel  and  tiie  effect  of  the  wind  and 
sea  upon  such  jiaddle-wheels  and  boxes,  so  that  the  power  of  steam  was  conveniently 
adapted  to  sailing  vessels,  and  capable  of  being  applied  as  an  auxiliary  power  with 
great  economy  and  advantage  to  the  public.  That  the  invention  consisted  in  the 
screw,  or  worm,  being  placed  in  a  recess  or  open  space  formed  in  that  part  of  the 
vessel  commonly  called  tlie  "  dead  rising  or  dead  wood  of  the  run,"  and  made  to 
revolve  rapidly  under  water.  [135]  That  in  consequence  of  the  inventor's  circum- 
stances being  insufficient  to  enable  iiim  to  furnish  the  necessary  capital  for  carrying 
into  effect  the  object  of  his  discovery  and  invention,  he  had  assigned  his  rights  to 
the  Ship  Propeller  Company,  who  had  afterwards  been  incorporated  by  an  Act  of 
Parliament  jiassed  in  the  '2nd  and  3rd  years  of  Her  present  Majesty.  That  the  in- 
vention was  of  great  national  lieneht,  as  an  auxiliary  power  in  the  saving  of  time, 
in  the  certainty  with  which  long  voyages  were  made,  and  the  conseijuent  saving  of 
capital.  That  the  patentee  was  wholly  unremunerafed  for  his  invention,  and  the 
Company  had  expended  a  large  capital  upon  which  they  had  got  no  return.  That 
the  losses  they  had  sustained  were  owing  to  circumstances  over  whicii  they  had  no 
control. 

Upon  the  opening  of  the  petition,  Mr.  Crowder,  Q.C.,  for  the  Lords  of  the 
Admiralty,  aiiplied  for  leave  to  enter  a  caveat  against  the  extension,  on  the  ground, 
that  the  fact  of  the  application  had  not  come  to  the  knowledge  of  the  Lords  of  the 
Admiralty,  until  it  was  too  la.te,  consistently  with  the  rules  of  the  Privy  Council 
Office,  to  enter  a  caveat,  as  they  wished  a  condition  to  be  inserted  in  the  grant,  which 
was  of  importance  to  the  public,  and  asked  for  the  hearing  of  the  petition  to  be 
postponed. 

Sir  Frederick  Thesiger,  (^.C,  for  the  Petitioners,  objected  to  a  caveat  being  then 
filed  ;  or  to  any  postponement,  as  great  exiiense  had  Ijeen  incurred  in  bringing  their 
witnesses. 

[136]  The  Attorney-General  (Sir  John  Jervis)  offered  no  objection  to  the  applica- 
tion. 

Lord  Campbell. — I  cannot  understand  why  the  Attorney-General  may  not  do 
all  that  the  public  interests  require  without  the  Admiralty.  It  must  be  a  very  strong 
measure  to  induce  us,  when  the  case  is  called  on,  and  there  is  a  competent  person 
before  us  to  take  care  of  the  public  intere.st,  tx>  postpone  the  hearing  upon  a  sug- 
gestion that  might  have  been  acted  on  long  ago.    The  Petition  must  go  on. 

It  appeared  from  the  evidence,  that  the  invention  was  of  great  merit  and  public 
utility,  although  the  novelty  of  the  Patentee's  invention  had  been  questioned.  The 
Patentee's  merit  lieing,  not  so  much  in  the  invention  of  the  screw,  as  the  place  where 
lie  placed  the  screw,  in  the  rising  or  dead  wood  of  the  run.  There  was  no  profit. 
There  liad  been  a  contract  with  the  Admiralty,  who  had  used  it  verv  extensively,  and 
owed  £25,000  for  its  use,  but  who  refused  to  pay  it,  in  consequence  of  the  litigation 
and  claims  of  other  parties  respecting  the  originality  of  tlie  invention  There  had 
been  large  infringements,  and  an  action  Iiad  been  brought  by  the  Patentee  against 
a  party  for  an  infringement,  but  the  defendants  got  a  verdict,  to  the  loss  of  the 
Patentee  of  .£2000.  No  actions  had  been  brought  against  the  other  parties  who 
had  infringed  the  Patentee's  rights. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Montagu  Smith,  and  Mr.  Webster,  for  the 
Petitioners. 

The  Attorney-General  (Sir  John  Jervis),  for  the  Crown,  [137]  olijected  to  any 
extension  being  granted  unless  a  condition  was  inserted  in  the  new  Letters  Patent, 
to  enable  the  public  service  to  use  and  manufacture  the  invention,  without  anv 
licence  for  that  purpose,  from  the  Patentee  or  bis  assignees. 
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Lord  Brougham. — Their  Lordships  have  paid  attention  to  this  case,  from  the 
great  importance  of  the  subject,  and  also  because  there  are  peculiarities  in  it  which 
require  investigation.  It  differs,  in  one  or  two  respects,  from  the  cases  which  have 
generally  come  before  us.  It  requires  that  we  should  also  attend  to  tlie  peculiar 
circumstances  of  each  case  narrowly,  because  it  is  anything  rather  than  to  be  taken 
as  a  matter  of  course,  that  wdien  a  party  applies  for  an  extension  of  a  patent,  merely 
on  the  ground,  that  it  is  a  valuable  invention,  he  is  to  have  an  extension  of  it  beyond 
the  fourteen  years  which  the  Statute  gives  him. 

The  parties  will,  therefore,  perceive  tliat  it  was  necessary  for  us  to  examine 
minutely  into  the  peculiarities  of  this  case.  Their  Lordships  are  of  opinion,  that, 
though  there  are  certainly  some  peculiarities  which  are  not  very  satisfactorily  ex- 
plained, especially  the  length  of  time  during  which  no  steps  were  taken  to  sue 
parties  who  were  clearly  infringing  the  Patent,  and  the  extension  of  time  is  not  by 
way  of  compensation  for  such  infringement,  to  those  who  have  the  Patent  right ; 
yet  we  have  also  to  look  to  the  circumstances,  in  which  the  party  was  placed  in 
respect  to  the  Admiralty,  on  the  one  hand,  and  to  the  great  misadventure  he  had 
in  steering  through  the  Courts  of  law,  where  he  unfortunately  went  against  the 
wrong  parties,  and,  at  the  expense  of  £2000,  failed  in  his  suit.  We  have  to  con- 
sider these  matters  altogether;  and,  also,  that  we  [138]  have  no  clear  proof,  that 
there  was  any  very  great  amount  of  infringement,  because,  though  it  is  alleged,  on 
the  one  hand,  that  there  were  100  merchant  vessels,  that  is  a  mere  statement,  and, 
on  the  other  hand,  it  is  asserted  there  were  3000  horse  power,  which  also  is  a  mere 
statement :  probably  the  truth  may  be  between  those  two  extremes. 

Now,  while  their  Lordships  did  not  think  that,  regard  being  had  to  the  other 
circumstances  of  this  case,  to  the  great  merits  of  the  Patentee,  which  are  undeniable, 
and  to  the  great  advantage  likely  to  accrue  to  the  public  from  this  invention,  enough 
had  been  made  out  for  them  to  refu.se  this  application  ;  at  the  same  time,  in  grant- 
ing the  extension,  we  are  quite  clear,  that  it  ought  to  be  with  a  view  to  the  condition 
exacted  by  the  Attorney-General,  and  to  which  Sir  Frederick  Thesiger,  on  the  part  of 
his  client,  intimated  that  he  had  no  objection.  Such  a  condition  must  be  a  part  of 
our  recommendation  to  the  Crown  for  the  grant  in  question  ;  but  we  cannot  tell,  it 
being  very  important  that  it  should  be  accurately  framed,  how  to  word  it,  and,  there- 
fore, how  to  word  our  judgment.  Accordingly,  we  shall  just  state  the  amount  of 
time  for  which  we  mean  to  extend  the  monopoly,  adding  that,  Ijefore  the  close  of 
the  sittings,  we  wish  that  the  parties  would  each  give  in  that  to  which  they  have 
agreed,  and  then  we  will  add  and  annex  to  it,  our  reconunendation  of  the  extension 
which,  we  are  of  opinion,  ought  to  be  for  the  term  of  five  years. 

The  condition  to  be  inserted  in  the  new  Letters  Patent  having  been  agreed  upon, 
by  an  Order  in  Council,  it  was  ordered,  that  new  Letters  Patent  for  England,  and 
Ireland,  and  Scotland,  respectively,  were  to  be  granted  to  the  Petitioners,  John  Dean 
Paul,  Bart.,  and  [139]  John  Maltby  Sunley,  in  whom  the  legal  interest  in  the  said 
original  Letters  Patent  were  then  vested,  for  the  further  term  of  five  years,  from 
and  after  the  expiration  of  the  term  in  the  said  Letters  Patent  ;  and  Her  Majesty 
was  further  plea.sed  to  Order,  that  "  there  be  inserted  a  condition,  or  reservation, 
in  the  said  new  Letters  Patent,  that  it  shall  be  lawful  for  the  Lord  High  Admiral 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  for  the  Commissioners 
for  executing  the  office  of  High  Admiral  for  the  time  being,  to  contract  with  any 
person  or  persons,  whomsoever,  for  the  manufacture  and  fitting,  and  cause  to  bs 
manufactured  and  fitted  by  any  person  or  persons,  whomsoever,  at  any  time  or 
times,  and  at  any  jjlace  or  jdaces,  whatsoever,  the  said  Invention,  for  the  service  of 
Her  Majesty  and  Her  Majesty's  heirs  and  successors;  such  per.son  or  persons  shall 
be  at  liberty  to  manufacture  and  fit  the  same  accordingly,  for  the  service  of  Her 
Majesty,  her  heirs,  and  successors,  without  any  licence,  let,  or  hindrance  from  the 
Patentee,  his  executors,  administrators,  or  assigns,  and  without  the  Patentee,  his 
executors,  administrators,  or  assigns,  being  entitled  to  any  compensation  or  damages, 
whatsoever,  for  the  same;  and  that  there  should  also  be  a  condition,  that,  if  the 
Pat  ntee,  his  executors,  admiTiistrators,  or  assigns,  shall  not  supply,  or  cause  to  be 
supplied,  and  fit,  or  cause  to  be  fitted,  for  Her  Majesty's  .service,  the  said  invention 
as  he  or  they  shall  be  required  to  supply  or  fit  the  same,  in  sucli  manner,  at  such 
times,  and  at,  and  upon,  such  reasonable  prices  and  terms  as  shall  be  settled  for 
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that  jHiipose  by  the  Lord  High  Admiral  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  by  the  ConunissionerK  for  executing  the  said  office  for  the  time  being, 
then  that  fhe  said  Letters  Patent  sliall  be  void." 

[Mews'  Dig.  tit.  PATENT;  F.  Conkiumation,  Renewal,  and  Extension  op  Lbttbks 
Patent;  2.  Renewal  and  Extension;  a.  (rene.rally. — Position  of  Attorney- 
General — Inadequate  Remuneration.  As  to  extension  generally,  see  46  and  -17 
Vict.,  c.  57,  s.  25.  A.s  to  imposition  of  conditions,  see  Smith's  Patent,  In  re, 
1885,  2  R.P.C.  14.1 


[140]  ON  APPEAL  FROM  THE  SUDDER  DEWANNY  ADAWLUT  AT  BENGAL. 

RAJA  SUTTI  CHURN  GROi^kh,— Appellant ;    SRI  MUDDEN  KISHORE  INDOO, 

—Respondent*  [Feb.  12,  1850]. 

Petition  to  dismiss  an  appeal  from  the  Sudder  Court,  in  India,  and  for  an  order 
directing  that  Court  to  carry  into  execution  the  terms  of  a  deed  of  compro-' 
mise,  upon  which  the  withdrawal  of  the  appeal  was  founded;   refused. 

All  this  Court  will  do,  in  such  circumstances,  is  to  make  an  order  of  dismissal, 
reserving  to  the  parties,  leave  to  apply  to  the  Court  in  India,  to  take  further 
proceedings,  in  pursuance  of  such  agreement. 

This  was  a  petition  to  dismiss  an  appeal.  The  parties  executed,  in  India,  a 
razinaniah,  or  deed  of  compromise,  for  the  settlement  of  their  respective  claims,  the 
subject  of  the  cause,  and  for  the  withdrawal  of  the  appeal,  ujjon  certain  conditions 
specified  therein,  respecting  the  taking  of  the  accounts  of  the  xvasilat,  or  mesne 
profits.  The  petition,  besides  praying  for  the  withdrawal  of  the  appeal,  also  prayed, 
that  directions  might  be  given  to  the  Sudder  Dewanny  Court,  to  carry  into  effect 
the  terms  of  the  deed  of  razinamah. 

Mr.  Turner,  Q.C.,  in  supi)ort  of  the  Petition. 

Mr.  Wigram,  Q.C.,  for  tiie  Respondent. — Their  Lordships  granted  leave  to  w-ith- 
draw  the  appeal,  but  refused  to  make  an  Order  directing  the  Sudder  Dewanny  Court 
to  carry  into  execution  the  terms  of  the  deed  of  razinamah ;  leave  being  reserved 
[141]  to  the  parties  to  apply  to  the  Court  below,  to  take  further  proceedings  under 
such  agreement. 

The  following  Order  in  Council  was  made  ujDon  the  Petition  :  — 

"  Her  Majesty,  having  taken  the  said  report  into  consideration,  was  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  as  it  is 
hi'reby  ordered,  that  the  said  appeal  be,  and  the  same  is  hereby,  dismissed,  with 
leave  to  the  parties  to  apply  to  the  said  Court  of  Sudder  Dewanny  Adawlut,  to  take 
further  proceedings  in  pursuance  of  the  said  agreements,  whereof  the  Judges  of  the 
Court  of  Sudder  Dewanny  Adawlut.  at  Fort  William,  in  Bengal,  for  the  time  being, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice,  and  to  govern  them- 
selves accordingly." 

[S.C.  5  Moo.  Ind.  App.  107.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM,  IN  BENGAL. 

In  re  William  Patrick  Grant  t  [Feb.   15  and   19,   1850]. 

Appeal  from  an  Order  of  the  Supreme  Court  at  Calcutta,  suspending  from  office 

*  Present:    Lord  Langdal-,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  the 
Right  Hon.  T.  Pemberton  Leigh,  and  Sir  E.  Ryan,  Knt. 

t   Present :    Lord  Brougham,  Lord  Langdale,  Lord  Campbell,  and  the  Right  Hon. 
Dr.  Lushington.     Privy  Councillor — Assessor — Sir  E.  Ryan,  Knt. 
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the  Master  and  Accountaut-General  and  Examiner  in  Equity  of  that  Court, 
upon  special  application,  allowed  [7  Moo.  P.C.  142,  143]. 

The  Supreme  Court  at  Calcutta  has  power  by  the  Charter  of  Justice  of  1774  (14 
Geo.  III.),  to  remove,  or  suspend.  Officers  of  that  Court,  on  account  of  mis- 
conduct, and  this  power  of  removal  is  not  limited  to  acts  done  by  such  Officer 
in  his  judicial  character,  but.  includes  transactions  distinct  from  those  of  his 
office  [7  Moo.  P.C.  146]. 

An  Officer  of  the  Court,  being  a  Shareholder  and  Director  of  the  Union  Bank  at 
Calcutta,  was  a  party  to  deceptive  statements,  contained  in  the  half-yearly 
reports  of  the  concern,  as  to  the  state  of  the  affairs  of  the  Bank,  and  also 
availed  himself,  in  his  character  of  Director,  to  obtain  credit  to  a  consider- 
able amount  upon  his  personal  security  only,  which,  by  the  condition  of  the 
deed  of  co-partnership  of  the  Bank,  amounted  to  a  breach  of  trust.  No 
charge  or  imputation,  with  respect  to  his  judicial  functions,  was  brought 
against  him. 

Held  (atfirming  an  Order  of  the  Sujjreme  Court  suspending  such  Officer  from 
office),  that  there  were  sufficient  grounds  for  calling  upon  the  Court  to  pro- 
tect the  administration  of  justice,  by  suspending  such  Officer  for  so  miscon- 
ducting himself  [7  Moo.  P.C.  159,  160]. 

This  appeal  was  presented  by  William  Patrick  Grant,  Esquire,  against  an  Order 
of  the  Supreme  Court  of  [142]  Judicature  at  Fort  William,  in  Bengal,  dated  the  6th 
of  June,  1848,  suspending  him  from  the  offices  of  Master,  Accountant-General,  and 
Examiner  in  Equity,  in  that  Court,  until  the  further  order  of  the  Court. 

The  facts  of  the  case  and  the  correspondence  between  the  Judges  of  the  Supreme 
Court  and  Mr.  Grant,  which  led  to  his  suspension,  are  so  fully  stated  in  the  judg- 
ment, that  it  is  unnecessary  to  state  them  here.  The  Judges  of  the  Supreme  Court, 
upon  the  facts  and  evidence  brought  und-r-r  their  consideration,  thought  that  the 
conduct  of  Mr.  Grant,  as  one  of  the  Directors  of  the  Union  Bank  of  Calcutta,  was 
such,  that  they  could  not,  consistently  with  their  duly  to  the  public,  retain  him  in 
liis  Offices,  but,  as  there  was  an  absence  of  authority  as  to  the  power  of  removal 
from  office  by  the  Court,  and  the  nature  of  the  tenure  of  his  office,  and  the  Court 
was  acting  in  the  exercise  of  a  discretionary  power,  the  Court  suspended  him  from 
office  until  further  order,  instead  of  an  absolute  removal. 

The  Supreme  Court  granted  leave  to  appeal  from  this  order  of  suspension,  but, 
as  doubts  existed  as  to  the  power  of  the  Court,  under  the  Charter  of  Justice  to  grant 
such  an  appeal,  Mr.  Grant  applied  specially  to  Her  Majesty  in  Council  for  leave  to 
appeal. 

[143]  (13tli  Feb.  1849.*)  Mr.  Peacock,  in  support  of  the  application,  referred  to 
Morgan  v.  Leech  (3  Moore's  P.C.  Cases,  368),  In  re  Minchin  (6  Moore's  P.C.  Cases,  43). 

Leave  to  appeal  was  granted. 

The  appeal  having  been  admitted,  the  Appellant  submitted  that  the  order  of  the 
Supreme  Court  suspending  liim  from  his  Offices  ought  to  be  reversed,  for  the  follow- 
ing reasons : — 

First.  Because  the  Appellant  must  be  deemed  to  have  held  the  Offices  from  which, 
he  has  been  suspended  by  the  order,  for  life,  or  during  good  behaviour,  and  no  suffi- 
cient case  was  suggested,  or  produced,  to  justify  his  removal,  and  no  power  is 
given  by  the  Charter  of  Justice,  or  any  Statute,  or  Act  of  the  Local  Legislature,  to 
the  Judo-es  of  the  Supreme  Court,  to  remove  or  suspend  the  Officers  of  the  Court,  at 
pleasure. 

Second.  Because  it  appeared  from  the  opinion  expressed  by  the  Chief  Justice  [Sir 
Lawrence  Peel],  that  the  Judges  proceeded  upon  supposed  matters  of  fact  originally 
brouo-ht  to  their  notice,  either  extrajudicially,  or  by  their  incidental  introduction 
into  proceedings  to  which  the  Appellant  was  not  a  party,  and  in  which  they  were  not 
in  issue,  and  no  judicial  proceeding  had  ever  been  had  for  the  due  investigation  of 
these  matters  of  fact,  nor  was  there  any  notice  to  the  Appellant,  until  the  letter  of 
the  24111  of  May  1848,  that  the  Judges  professed  to  be  acting  judicially  in  the  matter. 


*  Present :   Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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or  that  he,  the  AppeUant,  was  cxpei-led  la  defend  hiiaself  against  formal  charges 
involving  forfeiture  of  Office. 

Third.  Because,  even  assuming  the  charges  against  the  Appellant,  and  the  evi- 
dence in  support  of  them,  as  stated  in  the  Chief  Justice's  note,  enclosed  in  the  [144] 
Eegistrar's  letter  of  the  26th  of  May,  the  conclusions  of  fact  drawn  by  the  Chief 
Justice  were  not  warranted  by  the  evidence;  and,  if  such  conclusions  of  fact  were 
warranted  by  tlie  evidence,  they  were  not  such  as  would  support  any  penal  proceed- 
ing, and  were  wholly  insufficient  to  justify  the  infliction  upon  the  Appellant  of  so 
severe  a  penalty  as  forfeiture  of,  or  suspension  from.  Office. 

Fourth.  That  the  order  did  not,  on  the  face  thereof,  state  or  refer  to  any  grounds 
upon  which  the  same  had  been  made,  and  whereby  its  propriety  might  be  tried  by 
the  Court  of  AjJiieal,  in  which  it  was  admitted  to  be  examinalile. 

The  Chief  Ju.stice  [Sir  Lawrence  Peel]  of  the  Supreme  Court  did  not  state  any 
case,  but  instructed  Counsel  to  attend  the  Committee  with  a  view  to  render  such 
assistance  as  justice  might  require,  and  submitted,  that  the  Petition  of  aijpeal  ought 
to  be  dismissed, — 

Because  the  Supreme  Court  possessed  tlie  jurisdiction  which  the  Chief  Justice 
had  assumed  to  exercise  in  the  case. 

Because,  having  regard  to  the  circumstances  of  the  case,  the  order  made  by  the 
Chief  Justice  was  a  fit  and  proper  exercise  of  that  jurisdiction ;  and 

Because,  having  regard  to  all  the  circum.stances  of  the  case,  Mr.  Grant  was  not  a 
fit  and  proper  person  to  hold  the  office  of  Master  Accountant-General  and  Examiner 
on  the  Equity  side  of  Her  Majesty's  Supreme  Court. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Turner,  Q.C.,  and  Mr.  Peacock,  for  the  Appel- 
lant;  and  the  Solicitoi'-General  (Sir  John  Romilly),  and  Mr.  S.  Henderson,  for  the 
Chief  Justice. 

[145]  Upon  the  question  of  the  tenure  of  the  offices  of  Master  and  Accountant- 
General  and  Examiner  in  Equity,  and  the  power  of  the  Supi-enie  Court  at  Calcutta 
to  suspend  or  remove  officers  of  that  Court,  on  account  of  misconduct,  Statute,  13th 
Geo.  III.,  c.  63,  sec.  13;  Calcutta  Charter  of  Justice  (March  26th,  1774,  14  Geo.  III.), 
In  re  Minchim  (6  Moore's  P.C.  Cases,  43) ;  and  Goodwin  v.  Gosnell  (2  Coll.  457). 

Judgment  was  delivered  by 

The  Right  Hon.  Dr.  Lushington  (14th  May,  1850).— The  Appellant,  William 
Patrick  Grant,  held  the  offices  of  Master  and  Accountant-General  of  the  Supreme 
Court  at  Calcutta,  from  the  30th  of  April,  1838,  and  of  Examiner  in  Equity,  from 
the  14th  of  January,  1839,  and  continued  to  discharge  the  duties  thereof  till  the  6th 
day  of  June,  1848.  On  this  last-mentioned  day  he  was  suspended  from  these  offices, 
until  further  order,  by  Sir  Lawrence  Peel,  the  Chief  Justice  of  the  Supreme  Court, 
who  at  that  time,  in  consequence  of  the  absi-nce  of  his  colleagues,  alone  constituted 
the  Court. 

'  From  this  Order  the  Appellant  presented  his  petition  to  the  Supreme  Court  for 
liberty  to  appeal,  and  such  petition  was  received  and  allowed,  and  on  the  13th  of 
February,  1849,  leave  was  granted  by  the  Judicial  Committee  to  appeal  to  Her 
Majesty  in  Council. 

The  Appellant  now  submits,  that  the  Order  of  the  Supreme  Court  of  June,  1848, 
suspending  him  from  his  Offices,  ought  to  be  reversed. 

The  Chief  Justice  instructed  Counsel  to  attend,  with  a  view,  as  he  states,  to  render 
such  assistance  as  justice  may  require,  and  he  submits,  that  the  Supreme  [146]  Court 
had  jurisdiction  to  make  the  Order,  and  that  it  was  a  fit  and  proper  Order  to  be 
made. 

Counsel  on  both  sides  have  Ijeen  fully  heard,  and  it  is  now  the  duty  of  their  Lord- 
ships to  consider  what  are  the  questions  arising  upon  this  appeal,  and  how  they 
ought  to  advise  Her  Majesty  to  adjudicate  thereon. 

A  question  was  raised  in  the  Court  belo\v  as  to  the  tenure  by  which  the  Appel- 
lant held  those  offices,  and  there  was  some  discussion  at  the  Bar  upon  that  point, 
but  we  do  not  think  it  necessary  to  enter  into  this  discussion,  for  whatever  be  the 
tenure  of  those  offices,  there  must  exist  in  the  Supreme  Court  the  power  of  suspend- 
ing officers  on  account  of  misconduct,  and  the  only  question  can  be,  whether  the  mis- 
conduct imputed  is  sufficiently  proved,  and  if  proved,  it  be  a  sufficient  ground  for 
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calling  upon  the  C'uurt  to  pi'otect  the  administration  of  justice  by  the  suspension  of 
the  officer  so  misconducting  himself. 

Sir  Lawrence  Peel  states  his  reasons  for  suspending,  instead  of  removing,  Mr. 
Grant,  in  the  following  terms: — "As  there  is  an  absence  of  authority  as  to  the 
powers  of  removal,  and  the  tenure  of  the  office,  and  I  am  acting  in  the  exercise  of  a 
discretionary  power  in  some  degree;  and  as  it  is  just  to  save  Mr.  Grant  all  avoid- 
able injury  by  my  decision,  if  erroneous,  I  shall  suspend  him  from  office  until  further 
order,  instead  of  an  absolute  removal ;  so  that  if  the  Privy  Council,  upon  appeal, 
should  reverse  my  decision,  he  will  not  be  prejudiced  by  the  form  of  my  Order  in  any 
claim  he  may  prefer  for  the  intermediate  profits  of  his  Office." 

Though  the  form  in  the  Order  is  suspension,  we  cannot  disguise  from  ourselves, 
that  the  true  question,  [147]  under  all  the  circumstances  of  this  case,  is,  not  merely 
whether  the  suspension  of  Mr.  Grant  from  office  is  justified,  but  in  substance  and 
effect,  whether  he  might  be  justly  removed  therefrom. 

The  offices  held  by  Mr.  Grant  were  the  highest  offices  in  the  Supreme  Court, 
after  the  Judges  of  that  tribunal.  On  the  due  performance  of  the  duties  attached 
to  those  offices  the  administration  of  justice  in  no  unimportant  degree  depeiids. 
All  tliose  offices  are  offices  of  trust  and  confidence,  and  on  many  occasions  the 
Master  must  be  called  upon  to  exercise  functions  which  are  in  their  nature  judicial. 

These  duties  Mr.  Grant  discharged  for  a  period  of  ten  years,  and  it  is  admitted, 
on  all  hands,  that  not  the  slightest  imputation  rests  upon  him  with  respect  to  the 
fulfilment  of  the  duties  he  had  undertaken.  Mr.  Grant,  most  unfortunately  for 
himself,  had  been  a  shareholder  in  the  Union  Bank,  established  at  Calcutta  in  the 
year  1829,  and  had  been  a  Director  from  1842  till  the  close  of  the  year  18-47,  when 
the  Bank  failed.  This  failure  was  most  disastrous,  for  not  only  was  the  whole  of 
the  capital,  amounting  to  one  million  sterling,  lost,  but  the  shareholders  were 
called  upon  to  contribute  to  a  large  amount  for  the  purpose  of  discharging  the 
obligations  of  the  Bank.  No  doubt  such  a  catastrophe  occasioned  great  consterna- 
tion and  dismay  at  Calcutta,  and  hostile  feelings  were  excited  against  the  Directors, 
to  whom,  whether  justly  or  unjustly,  the  calamity  was  attributed. 

At  that  period,  and  for  some  time  after,  the  Supreme  Court  consisted  of  Sir 
Lawrence  Peel  and  Mr.  Justice  Seton ;  Sir  Lawrence  Peel  states  the  circumstances 
which  gave  rise  to  the  interposition  of  that  Court,  in  the  following  terms: — "  Soon 
after  the  stoppage  of  the  [148]  Union  Bank,  it  became  known  to  me,  though  not 
judicially,  that  great  misconduct  of  its  affairs  was  imputed  to  the  Directors  of  the 
Bank,  and  to  Mr.  Grant  as  one  of  them.  Tlie  matter  occasioned  the  greatest 
anxiety  both  to  Mr.  Justice  Seton  and  to  myself.  We  were  both  of  opinion,  con- 
sidering the  nature  of  the  matters  imputed,  that  Mr.  Grant  was  a  principal  officer 
of  this  Court,  and  the  peculiar  character  of  his  office,  that  some  inquiry  would  be 
necessary  ;  but  we  ultimately  thought  that  it  would  be  improper  to  call  on  that 
gentleman  for  an  explanation  of  his  conduct  as  a  Director,  until  after  the  decision 
of  the  causes  pending  in  the  Supreme  Court  against  the  Union  Bank." 

Accordingly,  on  the  11th  of  April,  1848,  a  letter  was  addressed  to  Mr.  Grant 
by  both  the  Judges,  and  it  is  in  the  following  terms: — "  Sir,  the  Judges  have  great 
pain  in  communicating  to  you,  that  the  disclosures  that  have  lately  taken  place 
in  relation  to  yourself  and  the  Union  Bank  are  such  as  necessarily  to  destroy  that 
confidence  which,  for  the  sake  of  the  public  and  the  Court,  ought  to  subsist  between 
the  Court  and  an  officer  entrusted  with  the  duties  of  the  Master,  and  they  think  it 
right  to  state  their  views  to  you,  in  order  to  give  you  an  opportunity  of  avoiding 
the  necessity  of  more  painful  proceedings.  We  have  the  honour  to  be,  your 
obedient  servants,  Lawrence  Peel,  H.  W.  Seton."  To  this  letter  Mr.  Grant  im- 
mediately returned  an  answer,  requesting  to  be  acquainted  with  the  specific  cir- 
cumstances to  which  the  letter  of  the  Judges  alluded,  in  order  that  he  might  know 
with  what  he  was  charged,  and  have  an  opportunity  of  answering. 

On  the  12th  of  April,  1848,  the  Judges  replied,  [149]  stating  that  the  gross  mis- 
management of  the  Union  Bank,  involving,  in  addition  to  the  deceptive  nature  of 
the  reports,  breaches  of  trust  of  the  most  serious  description,  justified  the  withdrawal 
of  their  confidence  ;  and  they  referred  to  the  lending  of  the  funds  on  unauthorized 
securities,  and  to  Mr.  Grant  being  a  debtor  to  a  large  amount  on  mere  personal 
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security.  On  the  same  day  Mr.  Grant  wrote  to  the  Judges,  denying  the  charges, 
and  informing  them  he  would  prepare  and  send  in  a  statement. 

On  the  5tli  of  May,  18-18,  Mr.  Grant  sent  in  his  statement,  and  to  it  annexed 
two  reports  and  accounts. 

By  order  of  the  Court,  the  Registrar  procured  from  the  Executive  Committee  of 
the  Bank,  a  statement  of  the  amount  due  by  Mr.  Grant  to  the  Bank,  and  the  par- 
ticulars of  Mr.  Grant's  debt  relating  to  Blills  discounted.  These  two  documents 
were  laid  before  Mr.  (irant  for  any  explanation  he  might  think  fit  to  give,  and  on 
the  20th  of  May,  1818,  Mr.  Grant  addressed  an  explanatory  letter  to  the  Judges. 
On  the  21th  of  May,  Mr.  Grant  received  notice  that  the  Chief  Justice  would  sit  at 
his  Chambers,  on  the  31st,  to  hear  anything  Mr.  Grant  might  desire  to  urge.  In 
answer  to  this  notice,  Mr.  Grant  wrote  on  May  the  25th,  to  the  effect,  that  if  it 
was  intended  that  the  matter  should  assume  the  shape  of  a  judicial  investigation,  on 
he  knew  not  what  charge,  he  should  decline  to  appear,  and  should  protest  against 
the  legality  or  justice  of  such  proceeding. 

A.bout  this  period,  Mr.  .Justice  Seton  was,  in  consequence  of  illness,  compelled  to 
leave  Calcutta. 

The  Chief  Justice,  on  May  the  28th,  caused  a  paper,  containing  his  observations 
on  Mr.  Grant's  letter  of  May,  1825  [25th,  1848],  and  setting  forth  the  charges  and 
describ-[150]-ing  the  evidence  in  support  of  them,  to  be  delivered  to  Mr.  Grant. 

On  May  30th,  1848,  Mr.  Grant  addressed  a  long  letter  to  the  Judges,  commenting 
upon  the  preceding  communication,  renewing  the  protest,  and  declining  to  appear; 
which  declaration  was  repeated  in  another  letter,  dated  June  the  5th,  1848,  after 
Mr.  Grant  had  received  notice  that  the  hearing  was  postponed  until  the  6th  of 
June. 

On  that  day  the  Chief  Justice  (Mr.  Grant  not  appearing)  suspended  Mr.  Grant 
from  his  offices  till  further  order,  and  assigned  his  reasons  for  so  doing  at  a  con- 
siderable length. 

The  whole  of  the  documents  to  which  the  preceding  statement  refers,  are 
printed  in  the  Appendix  to  this  case,  and  also  some  further  documents  or  extracts 
therefrom,  which  are  of  a  public  and  formal  character.  It  is  upon  this  evidence 
that  we  have  to  determine,  whether  the  order  of  the  6th  of  June,  suspending  Mr. 
Grant,  was  rightly  issued.  We  will  first  re-state  the  charges  upon  which  the  pro- 
ceedings of  the  Supreme  Court  were  founded,  then  consider  how  far  they  are 
established  by  the  evidence  adduced ;  and  if  we  sliould  be  of  opinion,  that  the  evidence 
affords  sufficient  proofs  of  the  facts,  lastly,  whether  the  facts  proved  ju.stify  the 
Order  of  suspension.     The  Charges  are  contained  in  the  following  letter:  — 

"  Court-House,  12th  April,  1848. 
"  Sir — The  gross  mismanagement  of  the  affairs  of  the  Union  Bank,  which  has 
ended  in  the  destruction  of  the  interests  confided  in  you,  involving,  as  it  does,  in 
addition  to  the  deceptive  nature  of  reports,  breaches  [151]  of  trust  of  the  most 
serious  description,  justifies  the  withdrawal  of  our  confidence  from  you.  We  need 
only  refer  to  two  of  the  more  prominent  instances;  viz.,  the  lending  the  funds  of 
the  partnership  on  unauthorized  securities,  and  becoming  yourself  a  debtor  to  the 
Bank  to  a  large  amount,  and  on  mere  personal  security,  contrary  to  the  most 
obvious  principles  of  your  duty,  of  which  we  beg  to  observe  on  your  part  great 
apparent  unconsciousness. — ^Your  obedient  Servants,  Lawrence  Peel,  H  W.  Seton 
"  W.  P.  Grant,  Esq." 

The  charges  having  been  stated,  Mr.  Grant  was  afforded  ample  opportunity  of 
controverting  them,  or  of  offering  any  explanation  he  might  deem  advisable':  he 
availed  himself  of  the  facility  so  afl'orded  to  him,  to  send  in  very  elaborate  state- 
ments in  writing;  but,  as  already  observed,  declined  to  appear  before  the  Court. 
The  materials  from  which  our  conclusion  must  be  drawn,  consist  of  the  correspond- 
ence, which  includes  the  statements  and  several  documents  to  be  found  in  the 
Appendix  to  this  case.  No  evidence  was  adduced  to  contradict  any  averment  of 
fact  made  by  Mr.  Grant.  The  question  was,  what  inferences  were  to  be  drawn 
from  the  facts? 

The  evidence  liefore  us  relates  to  the  transactions  of  the  Union  Bank,  and  the 
conduct  of  the  Directors,  and  we  must  bear  in  mind  that  the  principal  question  is, 
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not  what  vras  done  by  the  Directors  simply,  but  how  far  Mr.  Grant  had  knowledge 
of  those  transactions,  and  can  fairly  be  considered  as  responsil)le  for  them,  either 
as  being  cognizant  of  them,  or  in  having  neglected  an  imperative  duty  in  not 
availing  himself  of  the  means  [152]  of  knowledge,  within  his  power,  to  fulfil  the 
duty  he  had  undertaken. 

The  duties  of  the  Directors  are  set  forth  in  the  following  clauses  of  the  Deed  of 
Co-partnership  : — "  39.  That  two  of  the  Directors  shall  transact  the  daily  business 
of  the  Bank,  and  that  a  meeting  of  the  whole  of  the  Bank  Directors,  for  the  time 
being,  shall  be  held  at  the  Bank  once  in  every  week;  and  that  any  two  or  more  of 
the  Directors,  for  the  time  being,  may,  at  any  time,  call  a  meeting  of  the  whole  of 
the  said  Directors,  by  notice  in  writing,  to  be  sent  to  each  of  the  Directors  for  the 
time  being,  such  meeting  to  be  liolden  on  such  day  as  shall  be  mentioned  in  such 
notice;  but  that  no  business  shall  be  transacted  at  any  general  meeting  of  the 
Directors,  unless  four  Directors,  at  the  least,  shall  be  present;  when  such  business 
shall  be  submitted  for  consideration  ;  and  that  the  chair  shall  be  taken,  at  every 
general  meeting  of  the  Directors,  by  the  President,  or,  in  his  absence,  by  the  Vice- 
President  ;  or,  in  case  of  the  absence  of  both,  by  one  of  the  Directors  chosen  from 
the  number  of  Directors  present,  by  a  majority  of  votes,  who  shall  act  as  President 
for  the  time  being." 

One  of  the  principal  charges  again.st  Mr.  Grant  is,  that  of  having  been  a  party 
to  deceptive  reports  of  the  state  of  the  Bank — reports  calculated  to  mislead  the 
Proprietors  and  the  public  as  to  the  real  state  of  the  affairs  of  that  concern,  and 
that,  too,  with  a  knowledge  that  the  reports  were  not  founded  upon  a  full,  fair, 
and  true  representation  of  the  facts.  We  have  had  submitted  to  us,  two  of  the 
reports  ;  the  half-yearly  report  of  January,  1847,  and  that  of  July  of  the  same  year. 
Having  perused  these  reports,  we  are  necessarily  led,  after  considering  their  [153] 
import,  to  see  whether  the  representations  therein  contained  are  consonant  with 
the  evidence  which  we  have  before  us  ;  and  this  brings  us,  though  unwillingly,  to 
look  into  the  affairs  of  the  Bank  as  disclosed  by  these  papers. 

We  derive  our  information  principally  from  the  statement  of  Mr.  Grant  himself  ; 
he  gives  us  a  history  of  the  Bank,  from  its  commencement  in  1829,  and,  in  more 
detail  from  1839,  when  its  capital  amounted  to  one  million  sterling.  It  appears 
that,  in  June,  1811,  the  credits  granted  on  the  .security  of  Indigo  factors  amounted 
in  round  numbers  to  nearly  £1,400,000,  and  that  in  December,  1841,  above  half 
a  million  sterling  was  due  on  these  accounts.  In  Augu.st,  1842,  Mr.  Grant  became 
a  Director;  he  states  that,  at  the  close  of  1842,  £600,000  had  lieen  advanced  on 
Indigo  factories;  that  two  firms  had  failed,  owing  the  Bank  £300,000,  for  which  the 
Bank  had  no  security  but  the  Indigo  factories. 

Mr.  Grant  takes  credit  to  himself  for  having,  both  as  shareholder  and  as 
Director,  opposed  this  system  of  lending  the  funds  of  the  Bank  on  the  security  of 
Indigo  factories,  and  to  that  praise  he  may  justly  be  entitled;  but  the  question 
here  is,  not  whether  the  system  was  prudent  or  not,  but  what  was  its  actual 
operation  and  effect  on  the  property  of  the  Bank  in  1847,  when  the  reports  were 
made. 

It  is  perfectly  obvious,  from  Mr.  Grant's  statement,  that  a  large  projiortion  of  the 
capital  of  the  Bank  depended  on  the  realization  of  these  securities  ;  tliat  they  were 
not  convertible  securities.  Following  the  histoiy  further,  we  find  that  they  could 
only  be  maintained,  as  of  some  future  speculative  value,  by  advancing  large  sums 
annually  for  their  cultivation.  Large  [154]  sums  were  so  advanced,  and  the  result, 
is  thus  stated.  The  Bank  would  have  saved  money  if  it  had  written  off  the  wh;,lo 
deljt  of  Fergusson  and  Co.  for  £210,000.  The  debt  of  Messrs.  Colville  and  Co. 
grew  from  4  lacs  of  rupees  in  1842,  to  16  lacs  in  the  year  1847.  Mr.  Grant  says, 
that  it  was  not  to  be  wondered  at  that  the  Directors  recommended,  or  that  the 
proprietors  sanctioned,  the  course  which  was  adopted ;  for,  if  not  adopted,  there 
was  the  certainty  that  an  enormous  part  of  the  Bank's  capital  would  have  been 
innnediately  written  off  as  a  bad  debt.  The  result  is  admitted  :  the  Bank  was  left 
with  its  original  60  lacs  un])aid,  and  in  possession  of  Indigo  factories  not  worth 
the  money  as  the  debit. 

We  are  not  inquiring  whether  these  advances  were  wisely  or  imprudently  made, 
or  the  system   prudently   or    inipruilently   continued,  but   we   are    in<iuiring,   what 
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was  the  state  of  facts  in  1847,  wliun  these  reports  were  iiiude  ;  and  we  have  the  state 
of  facts  described  as  above  by  Mr.  (irant  liimself,  with  this  addition,  that  there  was 
a  long  succession  of  Indig'o  crops  that  never  paid  the  cost  of  cultivation. 

With  this  undoubted  evidence  of  tiie  condition  of  the  Hanli  in  1847,  we  will  now 
proceed  to  examine  the  reports  of  1847.  In  both  of  these  reports,  it  is  stated,  that 
a  larger  amount  of  profit  had  been  made  than  for  several  years  past,  and  on  each 
occasion  a  dividend,  after  tlie  rate  of  seven  per  cent,  per  annum,  is  declared.  The 
whole  tenor  of  these  reports  is  calculated  to  produce  tlie  impression,  that  the 
concerns  of  the  Bank  were  in  a  favourable  state;  whereas,  taking  two  items  only, 
according  to  the  statements  of  Mr.  Grant  himself,  no  less  than  £210,000,  tlie  debt 
duo  from  Fergusson  and  Co.,  was  a  total  loss,  and  the  debt  due  from  Colville,  [155] 
Gilman,  and  Co.  had  become,  in  1847,  16  lacs  instead  of  4  lacs,  its  original  amount, 
and  that  without  additional  security;  surely,  if  there  were  not  losses  absolutely 
ascertained,  yet  the  sums  so  lent  were  in  sucli  extreme  jeopardy,  that  to  pass  by 
the  subject  in  silence,  not  to  draw  the  attention  of  the  shareholders  to  circumstances 
of  such  deep  importance  for  their  interests,  was,  in  fact,  to  lull  them  into  a  false 
confidence  in  the  stability  of  the  concern. 

By  the  60th  clause  of  the  Deed  of  Co-partnership,  it  is  provided,  that  no 
dividend  sliall  lie  made  whereby  the  capital  of  tlie  Company  shall  be  in  any  degree 
reduced  or  diminished. 

Looking  at  the  admitted  state  of  things,  that  a  large  part  of  the  capital  was 
locked  up,  and  not  only  unprofitable,  but  requiring  constant  outlay  to  maintain 
the  securities  as  the  only  chance  of  repayment,  and  that  could  not,  and  did  not, 
produce  one  farthing  by  way  of  interest,  we  are  at  a  loss  to  understand  how,  with 
truth  and  justice,  any  such  dividend  could  have  been  declared. 

Having  duly  considered  all  these  circumstances,  we  are  compelled,  by  the 
strength  of  the  evidence,  to  concur  in  the  conclusion  of  the  Supreme  Court,  that 
these  reports  are  of  a  deceptive  character. 

The  question  then  arises,  how  far  Mr.  Grant  was  privy  to  those  reports,  and  to 
be  held  responsible  for  their  contents,  when  we  look  at  the  39th  clause  of  the  Deed, 
and  turn  our  attention  to  the  opinions  expressed  by  Mr.  Grant.  As  to  tlie  duties 
undertaken  by  those  who  allow  themselves  to  be  invested  with  the  office  of  Director, 
we  cannot  but  tliink,  that  Mr.  Grant  is  in  entire  error  as  to  what  those  duties  were, 
or  the  responsiljility  they  entailed.  It  may  be  true,  indeed,  [156]  that  for  mere 
errors,  in  accounts  for  matters  which  would  not  come  within  the  ordinary  scope  of 
their  duties,  but  more  properly  within  the  province  of  paid  otficers,  the  Directors 
might  not  be  personally  answerable;  but  we  must  express  our  opinion,  that  those 
who  accept  such  an  office  are  bound  to  have,  at  least,  a  general  knowledge  of  the 
affairs  of  the  Company,  and  to  exercise  due  care  and  superintendence  for  the  pro- 
tection of  its  interests. 

But  for  the  purpose  of  the  present  inquiry,  we  may  relieve  ourselves  from  all 
abstract  consideration  of  the  duties  of  Directors,  or  of  possible  responsibility  for 
the  faults  of  accountants  and  other  officials,  for  it  is  clear  from  the  statement  of 
Mr.  Grant  himself,  that  he  was  cognizant  of  all  the  important  transactions  of  the 
Bank,  so  far  as  they  are  involved  in  the  present  inquiry,  and  that  he  was  actually 
consulted  by  Mr.  Abbott  as  to  the  making  of  the  report  of  July,  1847,  which  is 
now  under  our  immediate  examination.  We  think,  therefore,  that,  within  reason- 
able limits,  Mr.  Grant  is  responsible  for  the  contents  of  those  two  documents. 

We  now  direct  our  attention  to  the  transactions  of  Mr.  Grant  with  the  Bank, 
whereby  he,  being  a  Director,  became  a  debtor  to  the  Bank,  for  a  very  con- 
siderable amount,  on  personal  security  only.  We  will  take  one  transaction  and 
Mr.  Grant's  account  of  it.  It  is  in  substance  this,  that  in  the  year  1846,  Mr. 
Grant,  and  six  other  persons,  associated  themselves  for  the  purpose  of  buying 
Union  Bank  shares  at  a  certain  price;  that  this  was  done  in  the  belief  that  it  would 
prove  a  good  investment,  and  would  do  good  by  checking  what  looked  as  if  it  would 
become  a  panic  about  Bank  shares.  That  they  applied  to  the  Bank  [157]  for  a 
credit  on  their  joint  and  several  securities  to  be  opened  for  the  purpose  of  pur- 
chasing those  shares,  that  this  credit  was  readily  granted  by  the  Directors,  and  the 
account  was  operated  on  by  drawing  on  it  for  payment  of  the  shares  when  bought, 
and  paying  into  it  when  money   was  raised  on  the  shares  and  elsewhere;   a  total 
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loss  ensued,  aud  Mr.  Giant,  with  the  gentlemen  who  joined  him  in  this  speculation, 
were,  on  the  failure  of  the  Bank,  d.3l)tors  to  it  to  the  amount  of  £42,000,  as  stated 
on  behalf  of  the  Banlc,  though  Mr.  Grant  expresses  his  belief,  that  the  account  is 
overstated.  What  the  original  uniount  of  the  credit  was,  does  not  appear  from  the 
papers. 

Two  points  arise  for  consideration  :  first,  the  original  borrowing  of  this  money; 
secondly,  the  propriety  of  borrowing  it  for  the  purposes  intended. 

It  appears  to  us,  that  this  loan  having  been  made  without  any  security  what- 
ever being  given,  was  a  direct  violation  of  the  first  clause  of  the  Deed  of  Co-partner- 
ship, and  that  the  concurrence  of  the  Board  of  Directors  does  not  relieve  Mr.  Grant, 
being  a  Director,  from  the  responsibility  of  having  broken  the  obligations  imposed 
by  that  Deed.  The  transaction  was  clearly  a  breach  of  trust,  in  one  and  all  the 
Directors  concerned,  and  it  was  a  breach  of  trust  of  no  ordinary  importance,  in 
principle  and  magnitude.  It  is  obvious,  that  this  first  clause  constitutes  the  chief 
provision  for  the  safety  of  the  shareholders  in  the  employment  of  their  capital ; 
that  if  any  part  of  the  capital  might  be  advanced  in  disregard  of  their  safeguard, 
so  might  the  funds  of  the  Company  to  any  extent  be  perilled.  No  attempt  is  made 
to  reconcile  the  opening  of  this  credit  with  the  conditions  of  the  Deed.  But  for 
what  purposes  was  this  money  so  to  be  lent  to  Mr.  Grant  [158]  and  his  associates, 
with  the  concurrence  of  the  Directors?  To  be  applied  to  constitute  a  fund  for  the 
purchase  of  Union  Bank  shares,  at  a  certain  price,  clearly  to  raise  the  price  of  the 
Bank  sliares  out  of  the  monies  of  the  Bank  itself  ;  to  create  for  these  shares  a  false 
demand,  for  no  other  description  is  applicable  to  the  transaction,  and  the  end  of  all, 
to  deceive  the  shareholders  aud  the  public. 

We  do  not  think  it  necessary  to  travel  through,  in  detail,  the  circumstances 
which  led  to  Mr.  Grant  being  a  debtor  to  the  Bank  on  other  accounts. 

In  forming  our  opinion  upon  the  whole  of  this  case,  we  have  not  lost  sight  of 
the  difficulty  in  which  Mr.  Grant  was  placed  as  a  Director  of  this  Company.  W^e  can 
well  understand  how  he,  cognizant  as  he  was  of  all  the  leading  concerns  of  the 
Bank,  knowing,  as  year  after  year  rolled  on,  that  the  debts  due  to  the  Bank  were 
augmenting  until  the  property  on  which  they  were  secured  was  unproductive, 
and  tluit  the  only  chance  of  saving  a  large  part  of  the  capital  was  founded  on  the 
speculation  of  extraordinary  produce,  w-e  can,  under  such  circumstances,  well 
conceive  that  Mr.  Grant  was  placed  in  a  situation  of  great  embarrassment,  afraid 
to  disclose  the  truth,  unwilling  to  encounter  the  consequences  of  a  public  disclosure, 
hoping  that  some  unexpected  event  would  bring  about  a  deliverance.  We  are 
willing  to  make  all  just  allowances  for  the  difficulties  attendant  on  such  a  situation, 
but  no  embarrassment,  and  no  difficulty,  can  excuse  pourtraying,  in  false  and 
delusive  colours,  the  condition  of  the  affairs  of  the  Bank  entrusted  tO'  the  charge  of 
himself  and  his  co-directors :  in  absence  of  corrupt  motive.?,  no  hope  of  saving  a 
falling  Company  can  justify  a  violation  of  the  Deed,  by  which  all  were  [159]  bound, 
and  a  consequent  misappropriation  of  the  funds  entrusted  to  their  care,  and 
misappropriated  too  (we  regret  to  say)  so  as  to  deceive  both  the  shareholders  and 
the  puljlic,  by  enliancing  nominally,  though  not  in  reality,  the  value  of  the  shares. 

We  concur  with  Sir  Lawrence  Peel,  that  Mr.  Grant  may  not  have  intended  to 
wrong  the  Union  Bank  of  a  rupee,  that  there  may  have  been  no  intentional  or 
conscious  fraud,  but  there  was  an  absence  of  all  just  sense  of  the  obligation  of  the 
duties  undertaken,  and  a  disregard  of  those  principles  of  truth  and  sincerity  and 
faithful  adherence  to  contracts,  which  not  only  the  shareholders,  l)ut  the  public  at 
large,  had  a  right  to  expect  from  those  who  had  accepted  the  office  of  Director. 

It  is  a  matter  of  great  regret,  that  a  gentleman  filling,  and  satisfactorily  filling, 
such  high  offices  in  the  administration  of  justice,  should  thus  incautiously  have  mixed 
himself  up  with  engagements  so  alien  to  the  proper  duties  of  his  station,  and 
should  thus  have  been  led  into  transactions  which  we  cannot  but  disapprove  and 
censure.  We  cannot  deny,  that  the  Supreme  Court  was  justified  in  declaring, 
that  their  confidence  in  their  most  important  officer  was  destroyed.  The  administra- 
tion of  justice  must  be  kept  most  pure,  and  free  from  .suspicion,  and  the  public, 
who  are  so  deeply  interested  in  the  due  discharge  of  the  duties  incident  to  the 
offices  of  Master,  Accountant-General  and  Examiner,  are  entitled  to  require,  that 
those  to  whom  such  great  interests  are  submitted,  should  be  free  from  all  suspicion 
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of  disregarding  the  sacred  obligation  of  duty,  or  of  being  tempted,  for  an_y  con- 
sideration, to  give  their  sanction  to  statements  specious  in  a])pearance,  Init  in  fiict 
and  reality,  erroneous  and  deceptious. 

[160]  We  cannot  conscientiously  say,  that  Mr.  (Irant  has  relieved  himself  from 
the  charges  preferred  against  him;  consequently,  we  think,  that  he  is  no  longer 
fit  to  hold  the  offices  he  has  hitherto  filled  in  the  Supreme  Court,  and  we  must  humbly 
advise  Her  Majesty,  to  affirm  the  Order  of  the  Court  below. 

[Mews'  Dig.  tit.  COLONY,  III.  Api'e.\ls  to  Privy  Council,  .'i.  Leave  to  Ajrpeal ; 
tit.  INDIA,  2.  Jurisdiction — Courts;  tit.  PUBLIC  OFFICER,  A.  Judicial 
Capacity,  2.  Other  Offircrs,  E.  In  otheu  Cases,  2.  Betermination  of  Appoint- 
ment. 


ON  APPEAL  FROM  THE  HIGH  COl'RT  OF  ADMIRALTY. 

EDMUND  HAMMOND  and  OilieYn— Appellants ;  JOHN  ROGERS  and  JOHN 
"ROUD,— Respondents*  [Feb.   18  and  19,   1850]. 

The  "  Christiana." 

The  duties  of  the  Master  and  crew  of  a  vessel,  with  a  licensed  Pilot  on  board, 
defined  and  pointed  out  [7  Moo.  P.C.  171]. 

The  onus  prohandi  lies  on  the  owner  of  a  ship,  claiming  exemption  from  lial)ility 
for  damages,  under  the  Pilot  Act,  6  Geo.  IV.,  c.  125,  s.  55,  by  reason  of  having 
a  licenced  Pilot  on  board,  to  prove  that  the  damage  was  occasioned  by  the 
fault  of  the  Pilot  [7  Moo.  P.C.  171]. 

The  6th  Geo.  IV.,  c.  125,  only  relieves  owners  of  vessels  from  liability  for  damages 
done  by  their  ship,  where  the  damage  is  occasioned  by  the  fault,  negligence,  or 
misconduct  of  the  Pilot  alone  [7  Moo.  P.C.  171]. 

A  ship,  having  a  licensed  Pilot  on  lioard,  whilst  at  anchor  in  the  Downs,  the 
weather  being  bad,  was  run  into  by  another  vessel,  and  made  to  start 
from  her  anchorage,  and  was  driven  into  a  vessel  at  anchor.  Held,  tliat 
she  was  to  blame  and  liable  to  damages,  because 

First,  the  ship,  notwithstanding  the  bad  w-eather,  and  a  large  number  of  vessels 
l3-ing  wind-l)ound  in  the  Downs,  had  neglected  to  send  down  her  top-gallant 
and  main-royal  yards,  and  also  her  short  fore  and  mizeu-top-gallant  masts  : 
and 

Secondly,  that  she  did  not  set  her  stay-sail  and  jib,  and  so  drag  her  anchor  off 
shore. 

In  such  circumstances,  held,  (affirming  the  Decree  of  the  Admiralty  Court,)  that 
the  neglect  to  set  the  stay-sail  and  jib  after  she  was  driven  from  her  anchor- 
age, was  the  fault  of  the  Pilot  alone  [7  Moo.  P.C.  172] ;  but  that  the  neglect  in 
not  sending  down  the  top-gallant  masts,  etc.,  the  cause  of  damage,  was  the  joint 
fault  of  the  Pilot  and  Master,  and  that  the  Owners  were  not  exonerated  by 
the  Pilot  Act,  6  Geo.  IV.,  c.  125,  s.  55  [7  Moo.  P.C.  173]. 

When  the  vessel  came  to  anchor  in  the  Downs,  the  duty  of  the  Pilot  ended,  but 
as  he  did  not  (juit  the  ship,  she  continued  under  his  charge  [7  Moo.  P.C. 
170]. 

This  was  a  cause  of  damage,  civil  and  maritime,  instituted  in  the  High  Court 
of  Admiralty  by  the'  Respondents,  the  owners  of  the  barque,  "  Marshal  Ben/nett," 
of  360  tons,  against  the  American  ship,  the  [161]  "  Cliri.stiana  "  of  762  tons,  to  recover 
the  loss  sustained  in  a  collision  between  the  two  vessels  in  the  Downs. 

The  Act  on  Petition,  alleged,  that  the  barque  "  Marshal  Bennett,"  bound  for 
London  to  Constantinople,   with  a  general  cargo,  on   the   1st   of  Deceniber,    1848, 

*  Present :  Lord  Langdale,  Lord  Campbell,  Mr.  Baron  Parke,  and  the  Right 
Hon.  T.  Pemberton  Leigh. 
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came  to  anciior  in  the  Downs,  the  wind  blowing  strong,  with  hard  squalls  from 
W. ;  that  on  the  morning-  of  the  -tth,  the  wind  blowing  u  strong  gale  from  the 
W.  S.  W.,  and  S.  S.  W.,  the  best  bower  cable  was  veered  out  to  the  end,  when  about 
five  A.M.  the  man  on  the  look-out  descried  the  ship  ''  Cliristianti  "  right  a-head,  not 
more  than  three  ships'  lengths,  driving  fast  into  the  hawse  of  the  barque,  the 
night  being  dark  and  the  ship  .showing  no  light,  whereas  the  barque  had  a  bright 
light  in  lier  cuddy ;  that  the  ship  drove  so  fast  that  it  was  impossible  for  the 
barque's  chain  to  be  slipped  in  time  to  avoid  her,  and  very  soon  after  she  struck 
the  "  Marshal  Benriett  "  and  caused  her  considerable  damage,  and  it  alleged,  that 
the  collision  was  entirely  owing  to  the  carelessness  or  want  of  skill  of  those  on  board 
the  "  Christiana"  who,  notw'ithstanding  the  bad  state  of  the  weather,  and  the  large 
number  of  vessels  (above  100)  lying  wind-bound  [162]  in  the  Downs,  and  also 
notwithstanding  she  had  been  driving  the  greater  part  of  the  night,  neglected  to 
send  down  the  "  Christiana'' s  "  topgallant  and  main-royal  yards,  Ijut  kept  the  same 
across,  as  also  her  short  fore  and  mizen-top-gallant  masts  ;  altiiough  the  same  or 
similar  precautions  were  adopted  by  the  "  Marshal  Beivnett  "  and  other  vessels  in 
the  Downs,  whereby  they  were  enabled  to  ride  out  the  bad  weather  in  safet}',  some 
of  them  with  only  one  anchor  down;  and  that  had  the  "Christiana  "  adopted  such 
precautions,  she  would,  in  all  probability,  have  rode  out  the  weather,  and  the 
collision  been  avoided  ;  that  even  after  the  "  Christmnn  "  was  found  to  be  driving 
from  her  anchors,  no  measures  were  taken  on  board  of  her,  by  exhibiting  a  light, 
or  otherwhse,  to  give  timely  warning  to  other  vessels,  in  consequence  of  which 
neglect,  prior  to  her  collision  with  the  barque,  she  had  come  in  collision  with  another 
vessel  called  the  "  Eouennais,"  and  that,  had  her  stay-sail  and  jibs  lieen  set,  she  would 
have  dragged  her  anchor  off  shore  and  cleared  the  "  Marshal  Bennett,"  or  to  avoid 
the  collision  she  might  have  slipped  from  her  anchor  and  gone  out  to  sea. 

The  answer  of  the  owners  of  the  "  Christiana  "  alleged,  that  on  the  night  of  the 
3rd  of  December,  the  wind  blowing  strongly  from  the  \V.  S.  W.,  she  was  brought  up 
by  her  small  bower  anchor,  and  seventy-five  fathoms  of  chain,  under  the  directions 
of  a  licensed  Trinity  Pilot,  there  being  about  150  vessels  lying  in  the 
Downs,  windbound ;  that  early  in  the  morning  of  the  -Ith,  it  being  dark, 
the  wind  having  veered  to  S.  S.  W.,  a  heavy  squall  came  on,  during  which 
a  strange  barque  drove  clown,  stern  foremost,  upon  the  "Christiana  "  and  occa- 
sioned her  to  start  her  anchor-[163]-age  ;  that  the  ship's  best  bower-anchor  was  then 
let  go,  under  the  Pilot's  order,  and  the  best  lx)wer-chain  veered  out  to  sixty 
fathoms,  the  ship  continuing  to  drive,  when,  all  at  once,  the  barque  was  seen  right 
a-stern,  whereupon  the  Pilot,  considering  that  veering  out  of  more  chain  would  be 
dangerous,  from  the  close  proximity  of  the  two  vessels,  ordered  the  veering  to  be 
stopped,  and  that  the  fore  top-mast  stay-sail  should  be  set,  the  fore  yards  filled, 
and  the  helm  put  hard  a-starboard  (which  was  instantly  done),  in  order,  if  possible, 
to  .steer  the  ship  clear  of  the  barque  ;  which  was  hailed  to  slack  away  or  slip  their 
chain  ;  that  the  barque's  crew  paid  no  attention  to  the  hailing,  nor  made  any 
attempt  to  avoid  a  collision,  and  the  ship  drove  down  upon  the  barque  ;  that  at  this 
time,  only  one  of  the  barque's  crew  appeared  on  deck,  and  her  chain  was  foul;  that 
the  entire  management  of  the  "  Cliristiami  "  throughout  the  jiremises  was  in  the 
hands  of  the  Pilot  only,  and  that  all  his  orders  were  instantly  and  inq)licitly  obeyed. 
The  answer  denied  that  there  was  any  occasion  for  her  to  have  sent  down  her  top- 
gallant and  main-royal  yards,  and  her  short  fore  and  mizen-top-gallant  masts,  or 
either,  at  the  period  of  her  being  brought  up,  or  that  her  not  having  sent  them 
down  occasioned  the  collision,  which  was  solely  occasioned  by  the  strange  barque 
being  driven  into  her;  it  further  alleged,  that  the  "  Christia7ia  "  had  a  large  and 
brilliant  lamp  burning  in  the  after-cabin,  the  light  from  which  could  be  seen  a  great 
way  off  through  the  large  windows  in  her  stern,  and  there  was  a  large  bright  binnacle- 
lamp  on  the  higher  part  of  her  poop,  visible  for  three  miles;  it  denied,  that  she 
had  been  in  collision  on  the  iiiglit  aforesaid,  save  as  aforesaid;  and  the  answer 
alleged,  that  the  collision  in  [164]  <|uestion,  if  not  the  result  of  accident,  was 
imputable  to  the  negligence  or  unsc.inianlike  conduct  of  those  on  board  the  barque, 
"  Marshal  Bennett"  and  was  in  no  degree  imputable  to  the  "  Christiana  "  or  to  any 
one  on  board  the  "  Christi<rna"  but  if  to  any  one,  it  was  imjiutable  to  the 
Pilot  then  in  charge  of  the  shiji,  and  all  whose  orders  and  directions  had  been 
obeyed  in  the  management  thereof,  and  liy  reason  thereof  they  submitted,  that  under 
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tlie  provisii)iis  of  the  Act  of  Parliament  [C  (ieo.  IV.,  c.  125,  s.  55],  the  owners  of 
the  "  Christ  id  nil  "  were  not  chargealile  with  the  damage  accruing  to  the  "  Mursliul 
liemiett." 

Witnesses  were  examined  on  both  sides,  the  effect  of  whose  testimony  is  stated 
in  the  judgment. 

The  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushingtou),  wiio  was 
a8si.sted  liy  two  of  the  Elder  brethren  of  the  Trinity  House,  was  of  opinion,  that  the 
"  Chiistianii  "  was  to  blame,  and  pronounced  for  the  damages  against  the 
"  Cliristiiina  ;  "  first,  because  that  vessel  had  neglected  to  send  down  her  top-gallant 
and  main-royal  yards,  also  her  short  fore  and  mizen-top-gallant  masts  ;  and,  secondly, 
because  she  did  not  set  her  stay-sail  and  jib,  and  so  dragging  her  anchor  off  shore; 
that,  thougii  the  latter  w-as  the  fault  of  the  Pilot  alone,  the  first  was  a  neglect,  not 
only  of  the  Pilot,  but  of  the  Master,  and  consequently  the  Owners,  according  to 
the  rule  laid  down  in  the  case  of  Tin:  Diaiui  (4  Moore's  P.C.  Cases,  11),  were  not 
protected  by  the  Statute  [6  Geo.  IV.,  c.  125,  s.  55],  there  being  joint  negligence  on  the 
part  of  the  Master  and  the  Pilot. 

From  this  decree  the  present  appeal  was  brought,  and  now  came  on  for  argument. 

[165]  Tlie  Attorney-General  (Sir  Jolin  Jervis,)  and  Dr.  Addanis,  for  the  Appel- 
lants.— The  judgment  of  the  Court  below  proceeds  upon  an  erroneous  basis.  It  has 
nothing  to  do  w-ith  the  true  question  to  be  tried,  whether  the  "  Christiana  "  had 
neglected  to  send  down  her  top-gallant  and  main-royal  yards,  also  her  short  fore  and 
mizen-top-gallant  masts  or  not,  when  she  was  started  from  her  anchorage;  since  the 
Pilot  on  board  has  deposed,  that  there  was  no  occasion  to  send  them  down,  and  that 
it  did  not  occasion  the  collision,  llie  cause  of  the  collision  was  the  "  Christiana  " 
being  driven  from  her  moorings,  and  assuming  that,  when  so  driven,  she  was 
rendered  less  capable  of  control  in  consequence  of  her  yards  and  masts  not  having 
been  sent  down,  was  she,  therefore,  to  be  responsible  for  the  damage?  The  collision 
occurred  from  an  inevitable  accident.  The  Itinerant  (2  W.  Rob.  236).  There  might 
be  gross  negligence  in  n-ot  sending  down  the  yards  and  masts,  yet,  if  the  injury  did 
not  arise  directly  therefrom,  it  is  too  remote,  and  the  '"  Christiana  "  cannot  Ije  made 
liable  for  it.  Lynch  v.  Nurdin  (1  Q.B.  Rep.  29).  Assuming,  however,  that  it  was  other- 
wise, the  bringing  up  of  the  vessel,  the  manner  in  which  she  should  be  anchored  was 
the  duty  of  the  Pilot;  The  Cipseij  Kinij  (2  W.  Rob.  537).  The  keeping  up  or  sending 
down  the  yards  and  masts  were  exclusively  the  duties  and  within  the  province  of  the 
licensed  Pilot  in  charge,  whose  functions  when  the  vessel  drifted  re-devolved  upon 
hini.  If  the  fault  then  was  his,  the  Owners  are  not  accountable  for  his  fault,  or 
incajiacity.  Abbott  "On  Shipping,"  pp.  182,  345  (6th  Edit.,  by  Shee) :  they  are 
entitled  to  the  protection  of  the  Statute,  6  Geo.  IV.,  c.  125,  s.  55,  and  exonerated 
from  liability.  The  [166]  Atlas  (2  W.  Rob.  502).  Lueey  v.  Ini/rani  (6  Mee.  and  Wels. 
302). — [Lord  Campbell:  Suppose  the  Pilot  has  a  fit,  or  is  drunk.'] — In  the  first  case 
there  would  be  no  Pilot ;  in  the  second,  he  could  Ije  lawfully  superseded.  Tiie  case  of 
The  Duke  of  Manchester  (2  W.  Rob.  470  ;  S.C.  6  Moore's  P.C.  Cases,  90)  is  an 
authority,  that  if  the  orders  of  the  Pilot  are  wrong,  the  Master  should  not  follow 
them.  In  a  case  of  oJivious  danger  the  Master  is  bound  to  interfere  in  the  manaue- 
ment  of  the  vessel,  although  a  licensed  Pilot  Ije  on  hoard.  The  Girolamo  (3  Hago'. 
Adm.  Rep.  169).  A  Pilot  is  pro  hac  vice  the  commander  of  the  vessel,  and  has 
absolute  control,  unless  incompetent  or  disabled.  There  cannot  be  joint  neglect 
when  there  was  not  co-equal  authority,  unless,  as  in  the  case  of  The  Diana  (4  Moore's 
P.C.  Cases,  11),  where  the  Master  and  crew  neglected  their  duty,  a  distinction 
existing  between  acts  of  omission  and  commission.  The  "  Marshal  Bennett  "  herself 
was  in  delicto,  for  her  anchor  was  not  in  a  proper  condition. 

Sir  Frederick  Thesiger,  Q.C.,  and  Dr.  iJayford,  for  the  Respondents. — This  case 
comes  within,  and  must  be  governed  by,  the  principles  laid  down  in  The  Diana  [4 
Moo.  P.C.  11].  That  was  a  case  of  joint  negligence  of  the  Master  and  crew  and  the 
Pilot,  and  it  was  held,  that  the  Statute.  6th  Geo.  IV.,  c.  125,  s.  55.  did  not  exempt  the 
Owners  of  a  vessel,  having  a  licensed  Pilot  on  board,  from  liability  for  damages 
done  by  their  vessel,  unless  the  damage  was  solely  caused  by  neglect,  default,  incom- 
petency, or  incapacity  of  the  Pilot.  Here  the  negligence  of  the  Master  of  the 
"  Christiana  "  in  not  sending  down  the  yards  and  the  masts  was  the  real  cause  of 
collision.     The  "Christiana"  dragging  her   anchor  was  caused  bv  [167]   her  not 
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adopting  the  precaution  taken  by  other  vessels,  of  sending  down  her  yards  and 
masts.  This  was  not  the  duty  of  the  Pilot. — [Mr.  Baron  Parke:  If  the  dragging  of 
her  anchor  was  the  cause  of  damage,  whose  fault  was  it  that  the  main-royal  yards 
and  masts  were  not  taken  down?  You  say  that  the  Master  and  Pilot  were  Ijoth  to 
blame.  If  they  were  not,  and  it  was  the  dragging  her  anchor  that  caused  the  injury, 
whose  business  was  it  to  see  to  that  and  prevent  it  ?  Wlio  is  responsible  for  the 

neglect?  In  the  case  of  The  Liana,  both  Master  and  Pilot  were  to  blame.] — It 
was  the  duty  of  the  Master.  The  Pilot's  duty  was,  in  fact,  at  an  end,  the  moment 
the  vessel  was  brought  to  anchorage  at  the  Downs. — [Baron  Parke :  In  Falconer's 
Marine  Diet.,  Tit.  "  Pilot,"  it  is  said  that  after  a  Pilot  is  taken  on  board,  the  Master 
is  no  longer  answerable.] — A  vessel  at  anchor  is  under  the  sole  control  of  the  Master. 

The  Attorney-General  [Sir  John  Jervis],  in  reply. 

The  vessel  being  w-ind-bound  in  the  Downs,  and  the  Pilot  not  having  quitted  her, 
the  duty  of  the  Pilot  had  not  terminated,  as  he  was  in  charge  of  the  vessel,  and  con- 
sequently exonerated  the  owners.     The  Pilot  Act,  6th  Geo.  IV.,  c  125,  s.  55. 

Mr.  Baron  Parke  (July  4,  1850). — This  case,  which  came  before  their  Lordships 
on  an  appeal  from  the  Admiralty  Court,  is  of  importance,  inasmuch  as  it  involves 
the  consideration  of  the  respective  dutfes  and  liabili_ties  of  the  Pilot,  the  Master,  and 
crew,  when  the  vessel  is  under  the  care  of  a  Pilot.  It  is  a  cause  of  damage  civil 
and  maritime,  prosecuted  by  the  ow^lers  of  the  "  MarsliaJ  Bennett  "  against  the 
American  ship  "Christiana." 

[168]  The  charges  of  negligence  against  those  on  board  the  "  Christi<ina  "  appear, 
from  the  Act  on  Petition,  to  have  been  four  :  First,  that,  notwith.standing  the  bad 
state  of  the  weather,  the  large  number  of  vessels  (about  100)  lying  wind-ljound  in  the 
Downs,  and  also  notwithstanding  the  "Christiana  "  had  been  driving  about  the 
greater  part  of  the  night,  those  on  board  her  neglected  to  send  down  the  top-gallant 
and  main-royal  yards,  and  also  her  short  fore  and  mizen-toji-gallant  masts,  though 
the  same  or  similar  precautions  were  adopted  by  the  "  Marshal  Bennett  "  and  other 
vessels  in  the  Downs,  wherel>y  they  were  enabled  to  ride  out  the  bad  weather  in 
safety,  some  of  them  with  only  one  anchor  down;  and  that,  had  the  "Christiana" 
adopted  the  same  precautions,  she  would  in  all  probability  have  ridden  out  the 
weather,  and  the  collision  would  not  have  taken  place.  Secondly,  that,  after  the 
"  Christiaiui  "  was  driving,  those  on  board  did  not  take  proper  precautions,  by 
exhibiting  a  light  or  otherwise,  to  give  timely  warning  to  other  vessels.  It  was  also 
stated  that,  besides  the  collision  complained  of,  she  fell  foul  of  the  French  ship 
"  Eouennais"  before  the  "Marshal  Bennett."  Thirdly,  that,  after  leaving  the 
"  Rouennais"  those  on  board  the  "Christiana  "  might  have  cleared  the  "Marshal 
Bennett,"  if  they  had  set  their  stay-sail  and  jib,  and  so  might  have  dragged  theii- 
anchor  off  shore.  Fourthly,  that  they  might  also  have  slipped  their  anchors,  and 
gone  out  to  sea,  and  so  have  avoided  the  collision. 

The  answer  on  behalf  of  the  "  Cliristiana  "  was,  first,  that  she  was  under  the  cp,''e 
and  management,  at  the  time  of  the  collision,  and  before,  of  a  duly -licensed  Trinity 
Pilot,  whose  orders  were  implicitly  obeyed.  Secondly,  that  thS  collision  was  caused, 
not  by  the  ship  driving  by  the  mere  force  of  the  wind,  but  in  [169]  consequence  of  a 
strange  barque  driving  her  from  her  moorings  about  half-past  two  A.xr.,  during  a 
heavy  squall,  and  that  every  precaution  was  afterwards  taken  to  prevent  her  cmning 
in  contact  with  other  vessels.  Thirdly,  that  a  light  was  duly  exhibited  on  board  the 
"  Christi^ina."  Fourthly,  that  they  did  set  their  stay-sail  and  jib  at  the  proper  time 
to'  avoid  the  collision,  and  that  there  was  no  occasion  to  send  down  the  top-gallant 
mast  and  main-royal  yards,  and  her  short  fore  and  mizen-top-galhmt  masts.  And, 
lastly,  that  the  damage  might  have  been  prevented  if  the  crew  of  the  "Marshal 
Bennett  "  had  kept  a  good  look-out,  and  had  slipped  her  cable  ;  but  that  it  was  foul, 
and  consequently  that  step  was  not  taken,  and,  therefore,  though  the  crew  of  the 
■'  Christiana  "  might  be  in  fault,  the  Owners  were  not  responsiljle. 

Tiie  disputed  questions  of  facts  were  disposed  of,  and  we  think  satisfactorily,  by 
the  learned  Judge  below,  with  the  assistance  of  the  Trinity  Masters.  The  neglect 
to  exhibit  a  light,  or  give  timely  warning,  by  the  "  Chri^stiana,"  after  she  broke  from 
her  mooring,  was  also  disproved.  We  think  also  that  the  fact  was,that  the  "  Christiana  " 
was  driven  from  anchorage,  not  by  the  force  of  the  wind,  but  by  collision     with 
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another  vessel.  Whether  she  iiftcrwards  ran  into  a  French  vessel  (the  "  Ruiii-nnais  ") 
or  not,  does  not  appear  to  us  to  be  material.  Nor  do  we  see  any  reason  to  disagree 
with  the  conclusion  of  the  Trinity  Masters  that  the  "  Christiana  "  was  in  fault  in  not 
setting  the  stay-sail  and  jifi,  and  so  dragging  the  anchor  from  the  shore,  after  she 
was  driven  from  her  anchorage,  and  that  she  was  justified  in  not  slipping  from  her 
anchor,  and  going  to  sea.  We  are  satisfied  with  their  opinion,  that  the  "  Marshal 
Bennett  "  was  not  guilty  of  any  neglect  whereby  the  collision  could  [170]  have  been 
avoided.  We  also  think  it  clear  that,  though  the  "Christiana"  came  to  anchor  the  night 
Ijefore,  and  the  Pilot  might  have  left  her,  yet  that,  as  he  did  not,  she  continued  under 
the  charge  of  the  I'ilot.  And  we  think  also,  thai  tliey  came  to  a  right  conclusion, 
that,  considering  tlie  state  of  the  weather,  and  the  position  the  vessel  was  in,  with  a 
large  number  of  vessels  lying  wind-bound  in  the  inuiiediate  neighlwurhood,  it  was 
a  neglect  not  to  send  down  the  top-gallaut  and  main-royal  yards,  not  even  after  she 
began  to  drift, — a  fact  admitted  on  both  sides;  and  that,  if  this  had  been  done,  either 
when  the  vessel  anchored,  or  after  she  drove,  the  collision  might  have  been  avoided, 
and  that  this  neglect  was  the  cause  of  it. 

The  disputed  facts  being  thus  disposed  of,  the  question  is,  whether,  upon  these 
facts,  the  Owners  of  the  "  Christiana  "  are  responsilile  or  not? 

This  is  a  very  important  question,  and  it  depends  upon  the  extent  of  exemption 
which  the  shipowiier  is  entitled  to,  when  his  vessel  is  in  charge  of  a  Pilot.  The 
exemption  depends  upon  the  Statute,  6  Geo.  IV.,  c.  125,  sec.  55,  which  enacts  that 
no  Owner  or  Master  shall  he  answeral^le  for  the  damage  which  shall  happen  from  or 
by  reason  or  means  of  the  neglect,  default,  incompetence,  or  incapacity  of  any 
licensed  Pilot  duly  acting  in  charge  of  the  vessel  under  the  provisions  of  the  Statute. 

It  was  held,  at  first,  in  putting  a  construction  upon  this  Statute,  that  if  a  Pilot 
was  on  board,  and  there  was  a  neglect  in  the  navigation  of  the  vessel,  it  was  prima 
facie  attributable  to  him,  and  that  he,  and  not  the  Owner,  was  responsible,  unless  it 
was  shown  that  his  orders  were  disobeyed.  This  is  laid  down  in  Bennet  v.  Moita  (7 
Taunt.  258).  Subsequently  a  different,  and,  we  think,  a  more  correct,  view  of  this 
[171]  subject  was  taken  liy  Dr.  Lushington,  the  Judge  of  the  Admiralty  Court,  in  the 
case  of  The  I'rotector  (1  Rob.  Jun.  -15),  when,  on  a  full  consideration  of  the  question, 
it  was  held,  that  the  Master  and  Owners  were  prima  facie  liable,  and  that  the  onus 
•  prohandi  was  thrown  on  them  to  show  that  the  neglect  was  that  of  the  Pilot.  In 
order,  then,  to  free  the  Owners  in  this  case  from  responsibility,  it  was  their  duty  to 
show,  that  the  neglect  to  send  down  the  top-gallant  yards,  masts,  etc.,  was  the  neglect 
of  the  Pilot.  Further,  it  was  held  in  the  case  of  The  Diana  (1  Rob.  Jun.  181),  affirmed 
on  appeal  by  this  Court  (-1  Moore's  P.C.  Cases,  11),  that  the  Owners  were  responsible, 
unless  the  neglect  which  caused  the  damage  was  solely  that  of  the  Pilot.  If  it  was 
the  fault  of  both  the  Pilot  and  the  Master  or  crew,  the  Owners  are  still  responsible. 
The  question  then  is,  whether  the  omission  which  is  decided  to  have  been  the  cause 
of  collision  in  this  case,  has  been  shown  by  the  Appellants  to  be  that  of  the  Pilot  only. 
The  duties  of  the  Master  and  the  Pilot  are  in  many  respects  clearly  defined.  Al- 
though the  Pilot  has  charge  of  the  ship,  the  Owners  are  most  clearly  responsible 
to  third  persons  for  the  sufficiencies  of  the  ship  and  her  equipments,  the  conjpetency 
of  the  Master  and  crew,  and  their  obedience  to  the  orders  of  the  Pilot,  in  everything 
that  concerns  his  duty;  and,  under  ordinary  circumstances,  we  think  that  his 
commands  are  to  be  implicitly  obeyed.  To  him  belongs  the  whole  conduct  of  the 
navigation  of  the  ship,  to  the  safety  of  which  it  is  important  that  the  chief  direction 
should  be  vested  in  one  only. 

The  expressions  attributed  to  the  learned  Judge,  in  the  report  of  his  judgment 
in  this  case,  we  are  perfectly  satisfied,  were  never  intended  to  suggest  that,  [172] 
under  ordinary  circumstances,  the  Master  was  to  exercise  any  discretion  whether 
he  would  obey  the  Pilot  or  not.  There  may  be  extraordinary  occasions  when  the 
Master  would  be  justified  in  disobeying  the  commands  of  the  Pilot.  If,  from 
sudden  illness  or  intoxication,  he  becomes  incompetent  to  command,  the  supreme 
authority  would  revert  to  the  Master  during  the  period  of  the  Pilot's  temporary 
incapacity.  It  may  be  the  same  in  the  case  of  manifest  incapacity  of  a  permanent 
character  ;  but  any  opinion  upon  these  questions  is  unnecessary  for  the  decision  of 
the  present  case,  as  none  of  these  circumstances  occurred.  The  Pilot  has,  unquestion- 
ably, the  sole  direction  of  the  vessel  in  those  respects  where  his  local  knowledge  is 
presumably  required  :  the  direction,  the  course,  the  manoeuvres  of  the  vessel,  when 
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sailing,  belong  to  him;  and  the  Trinity  Masters,  therefore,  rightly  decided,  that  the 
neglect  to  set  the  stay-sail  and  jib,  after  the  "  (.'hristmna  "  was  driven  from  her 
anchorage,  was  the  fault  of  the  Pilot  alone.  It  was  also  his  sole  duty  to  select  the 
proper  anchorage-place  and  mode  of  anchoring,  and  preparing  for  anchoring,  as 
was  held  to  be  clear  in  the  case  of  77ie  Gipsei/  King  (2  W.  Rob.  537). 

Whose  neglect,  then,  was  it,  that  the  top-gallant  yards,  masts,  etc.,  the  cause  of 
damage,  were  not  sent  down?  The  Trinity  Masters  considered  tliat  it  was  the  fault, 
not  of  the  Pilot  exclusively,  liut  of  lioth  tiie  Pilot  and  the  Master;  tliat  the  former, 
when  he  l)rought  the  vessel  to  anchor,  ought  to  have  seen  that  the  top-gallant  yards, 
etc.,  were  sent  down,  as  a  part  of  the  proceeding  of  anchoring ;  and  after  the  vessel 
drifted,  he  ought  to  have  done  so,  as  a  part  of  his  duty  in  navigating  the  ship  ;  but 
that  the  Master  was  bound,  in  the  ordinary  course  of  navigation,  and  inde-[173]- 
pendently  of  local  knowledge,  to  do  the  same  thing,  in  the  first  instance,  in  such  an 
anchoring  ground,  and  under  such  circumstances  as  the  "  Chrixtiana  "  was  placed  in. 
This,  we  have  good  reason  to  believe,  was  the  ground  on  which  their  opinion  was 
founded  ;  had  this  lieen  a  local  usage,  depending  on  local  circumstances,  we  should 
have  thought  that  it  was  the  exclusive  duty  of  the  Pilot  to  have  taken  care  that  that 
usage  was  complied  with  ;  but  the  step  being  one  which  every  Master,  according  to  the 
ordinary  course  of  navigation,  ought  to  have  taken  in  every  open  roadstead,  where 
many  ves.sels  were  lying,  and  in  blowing  weather,  that  duty  was  not  exclusively  the 
Pilot's,  but  that  of  the  Master  also  ;  and  if  the  Pilot  had  given  express  orders  to  the 
Master  not  to  send  down  the  top-masts,  etc.,  we  do  not  say  that  the  Owners  might 
not  have  been  excused  from  responsibility  for  the  consequences  of  that  omission. 

We  certainly  are  not  bound,  any  more  than  the  learned  Judge  of  the  Admiralty 
Court  was,  by  the  opinion  of  the  Trinity  Masters,  but  we,  of  course,  give  great 
weight  to  their  nautical  experience,  and  we  do  not  see  any  ground  for  being 
dissatisfied  witli  the  opinion  that  they  formed.  We  think,  that  the  fault,  in  this 
case,  was  one  for  which  the  Pilot  was  not  exclusively  responsilile,  and,  therefore,  that 
we  ought  to  advise  Her  Majesty  to  affirm  tlie  judgment  of  the  Admiralty  Court. 

[Mews'  Dig.  tit.  SHIPPING  ;  A.  XX.  Coi,Lit<iON  ;  1.  Jer/ligfiire :  b.  vii.  W/{en  at  anrhor 
or  moored :  10.  Coiiipvlisory  Pilotai/e;  a.  General! y ;  d.  Duties  of  Pilot ;  e.  Duties 
of  Shipotrner,  Master,  and  Creir.  See  Merchant  Shipping  Act,  189-t  (57  and  58 
Vict.  c.  60),  Part  X.  As  to  liability  of  Owner  when  Compulsory  Pilot  on  board, 
see  Pollok  V.  M' Alpine,  The  LochUbo,  1851,  7  Moo.  P.C.  429;  The  Argo,  1859, 
Swab.  i&i;The  lona,  1867,  L.R.  1  P.C.  432;  4  Moo.  P.C.  (N.S)  336;  7"//^  Velas- 
quez, 1867,  L.R.  1  P.C.  498  ;  4  Moo.  P.C.  (N.S.)  426.  As  to  duties  of  Pilot, 
recognised  and  approved.  Wood  v.  Smith,  The  City  of  Cambridge,  1874,  L.R. 
5  P.C.  459,  and  see  Marsden,  Collisions  at  Sea,  4th  ed.,  pp.  266,  et  seq.,  where 
the  cases  on  the  duties  of  Pilots  are  collected.] 


[174]  ON  APPEAL  FROM  SIERRA  LEONE. 

MAGNUS  ^MYIYL,— Appellant ;  The  JUSTICES  of  SIERRA  'LEO^'E,— Respondents  * 

[Feb.  24  and  25,  1848.] 

Appeal  allowed  from  Orders  made  by  the  Judges  at  Sierra  Leone,  striking  a 
practitioner  of  the  Courts  in  that  Colony,  oft"  the  rolls  of  Proctors  of  the  Vice- 
Admiralty  Court,  and  also  oft'  the  rolls  as  Attorney  of  the  Court  at  Freetown  ; 
upon  terms,  that  the  Petitioner  gave  notice  of  the  allowance  of  such  appeal  to 
the  Judges,  with  liberty  to  the  Petitioner  to  set  down  his  case  to  be  heard 
ex  parte,  at  the  expiration  of  six  months  after  notice  served  [7  Moo.  P.C.  175, 
176]. 

Two  Orders  made  Iiy  the  Judges  at  Sierra  Leone,  striking  a  practitioner  of  the 
Courts  off  tlie  rolls,  for  alleged  misrepresentation,  contempt,  and  misconduct  ; 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hcmi.  T.  Pcmberton  Leigh. 
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Held  on  appeal  liy  tlic  .Judicial  Cuiiimittt'e,  to  have  been  improperly  loade, 
and  ordered  to  be  discharged,  and  the  Appellant  restored  to  the  rolls.  But, 
under  the  circuui.stances  of  the  case,  the  Judicial  Committee  directed  the 
Apjiellant  to  apply  to  the  Court,  in  the  Colony,  for  such  re-admission  [7  Moo. 
P.C.  180,  185,  186]. 

This  was  a  petition  and  appeal  brought  b\-  the  AiJjiellant,  an  Advocate  and 
Attorney,  practising  in  the  Courts  in  (he  Colony  of  Sierra  Leone,  complaining  of 
three  Orders  made  by  the  .Judges  of  that  Colony.  First,  an  Order  or  proceeding, 
dated  the  29th  of  January,  ISii,  whereby  the  Rcsjiondent,  Chief  Justice  Carr,  in  his 
capacity  of  Chief  Justice,  in  charging  the  Grand  Jury  at  the  General  Quarter 
Sessions  of  the  peace,  held  for  the  Colony  of  Sierra  Leone,  animadverted 
upon  the  practice  of  allowing  legal  practitioners  to  officiate  professionally 
at  the  Police  Office,  and  directed  that  such  practice  should  not  be  per- 
mitted in  future.  Secondly,  an  Order  of  the  Court,  dated  the  2Lst  day  of 
Fel)ruary,  ISil,  whereby  the  Appellant  was  struck  off  the  roll  of  Proctors  of  the 
[175]  Vioe-Adniiralty  Court;  aiid  tiiirdly.  anotlier  Order  of  tlie  Court,  dated  the 
4th  of  September,  in  the  same  year,  whereby  the  Appellant  was  struck  off  the  rolls 
of  the  Court  of  the  Recorder,  at  Freetown,  for  alleged  contempt,  misrepresentation, 
and  misconduct. 

The  circumstances  of  the  case,  and  the  nature  of  the  proceedings  which  led  to  the 
making  of  these  Orders,  are  fully  stated  in  the  Judgment. 

The  Appellant  presented  a  petition  to  Her  Majesty  in  Council,  praying,  that  slie 
would  be  pleased  to  admit  an  appeal  from  the  several  Orders,  the  effect  of  which 
precluded  and  disabled  him  from  practising  in  the  Colony,  and  that  the  same  might 
be  rescinded,  and  notice  of  the  petition  might  l)e  given  to  the  Judge  who  made  the 
Orders,  and  that  an  early  day  might  be  appointed  for  the  hearing. 

Mr.  Edmund  F.  Moore,  for  the  Petitioner  (Dec.  16,  18-16  *),  relied  upon  the  cases 
of  Smith  V.  the  Jnstires  of  Sierra  Leone  (.3  Moore's  P.C.  Cases,  361).  In  re  Dowmie 
and  Arrindell  (ih.  il-t).  The  Charter  of  Justice  of  Sierra  Leone,  dated  22nd  of 
April,  183i  (Clark's  Col.  Law,  p.  502). 

Lord  Brougham. — As  this  application  is  ex  parte,  notice  ought  to  be  given  to  the 
Judge.s.  In  the  case  of  Monekton  (1  Moore's  P.C.  Cases,  455),  which  was  heard  ex 
parte,  the  Judges  in  the  Colon}'  complained  that  they  had  not  been  served. 

Leave  to  appeal  was  granted  upon  giving  security  for  costs,  and  upon  service  of 
the  Judges  of  the  Court  at  Sierra  Leone,  with  a  copy  of  the  Order  admitting  [176] 
the  appeal ;  with  notice  to  them  to  enter  an  appearance  to  the  appeal ;  the  petitioner 
being  at  liberty  to  set  down  the  appeal  ex  parte,  at  the  expiration  of  six  months  from 
the  service  of  such  Order  upon  the  Judges  in  the  Colony. 

The  Judges  having  been  served  with  notice,  in  conformity  with  the  above  direc- 
tions, appeared  and  lodged  cases.  Chief  Justice  Carr  and  Mr.  Justice  Hornell  denied 
that  the  first-mentioned  Order  or  direction  was  ever  made  by  the;  Chief  Justice;  and 
further  contended,  that  the  other  Orders  removing  the  Appellant  from  the  rolls  of 
Proctors  and  Attornies,  were  justified  by  his  conduct  towards  the  Court.  The  other 
Judge,  Mr.  Hook,  put  in  a  separate  case,  stating  that  there  had  been  nothing  in  the 
conduct  of  the  Appellant  towards  the  Court,  which  could  justify  his  removal. 
Affidavits  were  filed  on  both  sides. 

The  appeal  now  came  on  for  hearing. 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Appellant,  contended, 
that  such  Orders  were  irregular;  having  been  made  without  any  just  and  proper 
grounds,  or  any  evidence  to  warrant  the  striking  the  Appellant  off  the  rolls  ;  and 
ought  to  be  reversed  and  rescinded. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Lush,  for  the  Chief  Justice  Carr,  and  Mr. 
Justice  Hornell,  in  support  of  the  Orders. 

Lord  Langdale  (April  13,  1848). — This  is  the  petition  of  Magnus  Smith,  praying 

*  Present:  Lord  Brougham,  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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that  three  Orders,  stated  to  have  Ijeeu  made  in  the  Courts  of  the  Colony  of  Sierra 
Leone,  may  be  rescinded,  namely:  — 

First.  An  Order  stated  to  have  been  made  on  the  [177]  -!Hh  of  January,  1844, 
whereby  the  Chief  Justice  Carr  is  alleged  to  have  directed,  that  legal  practitioners 
in  the  Colony  should  not  be  permitted  to  practise  in  the  Police  Office. 

Second.  An  Order  of  the  Vice-Admiralty  Court  of  Sierra  Leone,  dated  the  21st 
February,  1844,  whereby  Mr.  Smith  was  ordered  to  be  struck  off  the  roll  of  Proctors 
of  that  Court. 

Thirdly.  An  Order  of  the  Court  of  the  Recorder  at  Freetown,  dated  the  4th  day 
of  September,  1844,  whereby  Mr.  Smith  was  ordered  to  be  struck  off  the  roll  of 
Attornies  of  that  Court. 

As  no  such  Order  as  that  which  is  alleged  to  bear  date  the  29th  day  of  January, 
1844,  was  in  fact  made,  we  have  no  occasion  to  consider  the  circumstances  under 
which  Mr.  Smith,  in  mistake,  supposed  it  to  have  been  made. 

The  second  Order  complained  of,  viz.  the  Order  of  the  21st  of  February,  was 
made  under  the  following  circumstances:  — 

In  the  month  of  January,  1844,  in  the  case  of  the  Ship  Ocean,  (being  a  case  of 
salvage,)  the  Salvage  Proctor  delivered  the  Act  on  Petition,  to  Mr.  Smith,  the 
Defendant's  Proctor,  who  was  ordered  to  deliver  in  his  reply  within  fourteen  days. 
The  time  was  enlarged,  but  no  reply  having  been  delivered  at  the  expiration  of  the 
enlarged  time,  application  was  made  for  the  appointment  of  a  day  for  hearing  the 
case  ex  parte,  and  ultimately  the  Judge  made  an  order  for  hearing  the  case  ex  parte 
on  Wednesday  the  21st  of  February. 

It  was  of  course  open  to  the  Defendants  to  move  to  discharg-e  that  order  for 
sufficient  cause.  And  Mr.  Smith,  being-  desirous  to  make  an  application  for  that 
[178]  purpose  on  affidavits,  attended  at  the  Chambers  of  the  Judge,  on  the  13th 
of  Feljruary,  with  the  parties  whom  he  wished  to  be  sworn.  The  Judge  objected  to 
administer  the  oaths,  on  the  ground,  that  no  pirevious  appointment  had  been  made 
with  the  Registrar.  Mr.  Smith  thereupon  procured  from  the  Registrar  an  appoint- 
ment for  two  o'clock,  on  the  same  day,  at  which  time  the  witnesses  attended,  and 
were  sworn  to  their  affidavits,  and  so  the  business  for  which  Mr.  Smith  attended  was 
done. 

But  something  which  the  Judge  considered  to  be  offensive  was  done  or  said, 
by  Mr.  Smith,  during  his  attendance,  and  on  the  same  day  the  Registrar,  by  the 
direction  of  the  Judge,  desired  the  attendance  of  Mr.  Smith,  at  the  Court  Hall, 
next  court  day,  the  21st  itistant,  to  receive  the  Judgment  of  the  Court  for  his 
conduct  in  the  Judge's  Chambers  on  that  day,  as  well  as  for  the  language  used  by 
him  to  the  Judge  at  tjie  same  time.  To  this  letter  Mr.  Smith  returned  an  answer, 
on  the  20th  of  February,  in  which  he  stated,  that  although  he  should  have  to  attend 
the  Court  in  the  usual  course  of  his  professional  duties,  he  would  not  attend  for  such 
a  purpose,  as  that  of  receiving  Judgment  for  a  thing  he  knew  notliing  of,  and  with 
respect  to  which  he  was  at  a  loss  to  conceive  what  it  might  turn  out  to  be. 

On  the  day  before  the  date  of  this  letter,  namely,  on  the  19th  February,  Mr. 
Smith  made  an  affidavit  in  the  case  of  the  Ocean,  in  support  of  an  application  to 
set  aside  the  Order  to  hear  the  case  ex  parte. 

The  Respondent  states,  that  on  the  sitting  of  the  Court,  on  the  21st  of  February, 
he  addressed  Mr.  Smith  in  open  Court,  on  the  impropriety  of  his  conduct,  and 
observed  on  the  offensive  tenor  of  his  letter  [179]  to  the  Registrar,  and  of  his 
affidavit  of  the  19th  of  February,  in  both  of  which  he  had  not  only  imputed  improper 
motives,  but  had  misrepresented  the  facts. 

The  result  was,  that  the  Order  of  the  21st  of  February,  1844,  which  is  com- 
plained of,  was  made.  It  is  as  follows: — "Magnus  Smith  appeared  on  this  day, 
and  after  having  been  addressed  by  the  Court,  his  name  was  ordered  to  be  struck 
off  the  Rolls  of  Proctors  of  the  Court,  for  gross  contempt,  misrepresentation,  and 
misconduct."  Mr.  Smith's  conduct  during  the  Judge's  address  to  him  was  one  series 
of  interruptions,  repeatedly  contradicting  the  Court,  and  making  use  several  times 
of  the  expressions — "I  distinctly  deny  that," — "that  is  not  true;"  with  many 
others  of  the  like  import,  to  the  statements  from  the  Bench. 

Without  meaning  to  say  anything  which  can  in  any  way  justify  or  excuse  the 
language  used  by  Mr.  Smith,  in  his  affidavit  of  the  19th,  or  in  his  letter  of  the 
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20tli   February,   wu  must   observe  with  respect   to  this  order  for   striking  hiio   off 
the  Rolls,— 

Ist.  It  does  not  appear  that  there  was,  or,  under  the  circumstances  of  the 
case,  could  be,  any  evidence  of  the  conduct  and  language  of  Mr.  Smith,  on  the 
13th  of  February,  for  which  he  was  desired  to  attend  on  the  21st.  2nd.  That  the 
particular  grounds  of  complaint  on  which  the  Judge  relied,  and  which  were  known 
only  to  himself,  were  not  specified  to  Mr.  Smith ;  he  was  not  called  upon  to 
answer  any  specific  charge,  but  to  receive  judgment  for  conduct  and  language 
not  stated."  3rd.  That  Mr.  Smith  had  no  previous  notice  of  any  charge  founded 
on  his  letter  to  the  Registrar,  or  on  the  Affidavit  of  the  19th  of  February,  llh. 
That  Mr.  Smith  had  no  notice  that  [180]  the  establisliment  of  such  charges  as  were 
meant  to  be  alleged  against  him  might  lead  to  his  being  struck  off  the  Rolls  of 
Proctors.  5th.  That  whatever  may  have  been  the  conduct  and  demeanour  of  Mr. 
Smith,  on  the  21st  of  February,  and  however  much  it  may  have  deserved  censure, 
and  even  punishment,  a  punishment  so  severe  as  striking  him  orff  the  roll  in  a 
summary  manner,  and  without  affording  any  time  for  the  offender  to  answer,  or 
to  consider  the  position  in  which  he  was,  does  not  appear  to  have  been  required 
for  the  vindication  of  the  dignity  and  authority  of  the  Court. 

We  think  that,  under  these  circumstances,  the  Order  of  the  21st  of  February, 
1844,  to  strike  Mr.  Smith  off  the  roll  of  Proctors,  is  not  supported  \)y  sufficient 
reasons. 

The  third  Order  complained  of,  viz.  the  Order  of  the  4th  of  September,  1844, 
was  made  under  the  following  circumstances:  — 

The  Appellant  was  employed  as  the  Attorney  for  the  Plaintiff,  in  an  action  of 
LeiiiuH  V.  Scale.  Judgment  was  signed  on  the  2nd  of  April,  1844,  and  a  writ  of 
inquiry  was  executed  on  tlie  16th  of  April,  and  the  Plaintiff'  obtained  a  verdict  for 
£29  6s. 

On  the  following  morning,  the  17th  of  April,  a  letter  from  the  Defendant  was 
delivered  to  the  Chief  Justice  [Carr]  in  Court,  alleging,  in  substance,  that  he  had 
paid  the  debt  to  Mr.  Smith,  the  Plaintiff's  Attorney,  before  the  writ  of  inquiry  was 
executed — and  when  Mr.  Smith  had  moved  for  the  return  to  the  inquisition,  the 
Chief  Ju.stice  called  upon  the  Defendant,  and  told  him  that  he  could  not  interfere 
in  the  action,  or  call  on  Mr.  Smith  to  answer  a  mere  written  statement,  and  that 
lie  ought  to  have  appeared  before  the  Sheriff's'  [181]  Court  the  day  before.  The 
letter  was,  at  Mr.  Smith's  request,  handed  to  him,  and  he  read  it,  but  he  was  at 
that  time  refused  a  copy  of  the  letter,  on  the  ground,  that  the  Chief  Ju.stice  had 
refused  to  entertain  the  complaint.  We  regret  this  refusal  ;  but  on  the  20th  of 
April,  the  Chief  Justice  [Carr],  of  his  own  accord,  sent  a  copy  of  the  letter  to  Mr. 
Smith,  desiring  him  to  transmit  any  observations  he  might  wish  to  offer  in  the 
matter.  Mr.  Smith  took  offence  at  the  letter  which  accompanied  the 
copy,  and  he  made  no  observations-  on  the  matter,  in  compliance  with 
the  desire  of  the  Chief  Justice.  But  on  the  13th  of  May,  an  affidavit 
was  made  by  Scale,  and  his  witness.  Emperor,  stating  that  a  pay- 
ment on  account  of  the  debt  due  from  Scale  to  Lemon,  had  been  made  to  Smith,  as 
Lemon's  Attorney,  and  thereupon  it  was  ordered,  by  the  Court  of  the  Recorder  of 
Freetown,  that  a  copy  of  the  affidavit  be  transmitted  to  Mr.  Smith,  and  that  he  is 
desired  to  appear  in  Court  next  Court  day,  the  19th  of  June,  to  answer  the  matters 
contained  in  the  affidavit.  In  consequence  of  this,  and  on  the  18th  of  June,  and 
in  answer  to  the  affidavit  of  Scale  and  Emperor,  an  affidavit  was  filed  by  Lemon 
and  Macauley,  and  another  by  Mr.  Smith.  The  affidavit  of  Mr.  Smith  is  very  long 
and  special ;  he  went  minutely  into  the  circumstances  of  the  case  of  Lemon  v. 
Scale,  and  so  far  as  it  related  to  the  facts,  showing  that  there  was  no  foundation 
whatever  for  the  charges  which  were  brought  against  him  by  Scale,  it  appears  to 
us  to  be  perfectly  proper  and  satisfactory  ;  it  unfortunately  went  into  other  matters, 
many  of  them  by  no  means  necessary  for  his  defence,  and  his  statements  in  respect 
thereof  became  the  subject  of  complaint  against  him.  On  the  19th  of  June,  when  the 
case  was  heard,  the  three  Judges,  [182]  taking  the  opposite  statements  in  the 
affidavits  into  consideration,  refrained  from  expressing  any  opinion  upon  the 
subject.  Here  ended  the  accusation  which  was  made  in  Court  against  Mr.  Smith 
by  Scale,  and  it  is  very  nmch  to  be  regretted  that  there  was  any  further  proceed- 
ings in   relation  to  these  matters.     But  the  Chief  Justice,  observing  the  account 
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whicli  Mr.  Smith  had  given  of  liis  demeanour  on  the  preceding  17th  of  April, 
called  upon  tlie  petitioners  of  the  Court,  on  the  29th  of  June,  to  prepare  a  statement 
of  what  actually  transpired  on  the  17th  of  April,  between  the  Court  and  Mr. 
Smith,  and  in  consequence  of  this  call,  on  the  3rd  of  July  two  affidavits  were  filed, 
one  by  Dongan  and  Abbott,  and  the  other  by  Oldfield.  Besides  these,  another 
affidavit  was,  on  the  same  day,  filed  by  Oldfield  and  Macrae,  for  the  purpose  of 
showing,  that  an  affidavit,  sworn  )w  Henry  Price,  in  the  matter  of  the  Ocean,  on 
the  25th  of  March,  was,  in  the  handwriting  of  Mr.  Smith.  The  Court  ordered 
these  affidavits  to  be  read,  and  then  ordered,  that  copies  be  transmitted  to  Mr. 
Smith,  and  that  he  should  appear  on  the  Nth  of  July,  to  answer  for  his  conduct 
in  reflecting  in  contemptuous  and  disrespectful  language  on  the  Court,  and  mis- 
representing its  proceedings  in  an  affidavit  sworn  to  by  him,  and  purporting  to  be 
an  affidavit  in  answer  to  the  complaint  of  one  Bernard  Scale,  against  the  said 
Magnus  Smith,  as  also  for  preparing  and  making  out  a  false  and  scandalous 
affidavit  for  one  Henry  Price,  an  ignorant  merchant  captain,  reflecting  on  the 
Chief  Justice  of  the  Colony,  while  sitting  as  Judge  of  the  Vice-Admiralty  Court. 
In  consequence  of  this  Order,  five  several  affidavits  were  filed  on  behalf  of  Mr. 
Smith,  in  reference  to  his  conduct  on  the  17th  of  April.  On  the  17tli  of  July, 
Mr.  Smith  [183]  appeared  and  addressed  the  Court,  on  his  ow'n  behalf,  refusing 
to  give  any  explanation  of  his  conduct  in  preparing  the  affidavit  of  Henry  Price, 
and  conducted  himself  in  a  manner,  which,  if  correctly  stated  in  the  minute  of  that 
day"s  proceedings,  ought  to  be  very  much  reprehended  ;  but  his  conduct  on  that 
occasion  is  not  stated  to  be  the  ground  of  any  further  proceedings.  On  the  2.3rd 
of  July,  the  Chief  Justice  stated,  that  it  was  the  opinion  of  the  Court,  after  a  full 
consideration  of  the  whole  circumstances  of  the  case,  and  from  the  documents 
before  the  Court,  that  Mr.  Smith  had  reflected  on  the  Court  in  language  con- 
temptuous and  disrespectful,  that  he  had  wilfully  and  maliciously,  in  his  affidavit 
in  the  matter  of  Bernard  Scale,  misrepresented  the  proceedings  of  the  Court,  and 
that  he  had  left  unexplained  his  conduct  in  preparing  and  writing  out  the  affidavit 
of  Henry  Price,  intended  to  be  used  in  the  Vice-Admiralty  Court,  reflecting  upon 
the  Chief  Justice  of  the  Colony,  while  sitting  as  the  Judge  of  that  Court,  and  on 
the  .same  day,  the  Court  founding  itself  on  the  opinion  thus  expressed,  ordered 
Mr.  Smith  to  show  cause,  on  the  21st  of  August,  why  he  should  not  be  struck  off  the 
roll  of  the  Attornies  of  the  Court,  for  the  reasons  therein  stated.  The  time  for 
showing  cause  was  afterwards  extended  to  the  4th  of  September,  on  which  day, 
Mr.  Smith  attended,  and  addressed  the  Court  on  his  own  behalf,  and  then  the  Chief 
Justice  having  referred  to  the  affidavits  and  documents  before  the  Court  iu  the 
matter,  as  also  to  the  minute  of  Court,  of  date  the  23rd  of  July  last,  and  to  the 
Judgment  of  the  Court  delivered  on  that  day,  on  the  3rd  of  July  last,  calling  on 
Mr.  Smith  for  an  explanation  of  his  conduct,  declared  it  to  be  the  opinion  of  the 
Court,  after  a  full  consideration  of  the  [184]  whole  circumstances  of  this  matter, 
that  Mr.  Magnus  Smith  was  a  very  improper  person  to  remain  any  longer  as  an 
Attorney  of  that  Court,  and  ordered  his  name  to  be  struck  off  the  roll  of  the 
Attornies  of  the  Court,  for  wilful  and  malicious  misrepresentations,  gross  contempt 
and  misconduct.  Mr.  Smith's  name  was  accordingly  struck  off  the  roll  of  Attornies 
of  this  Court. 

On  consideration  of  this  Order  and  the  proceedings  which  led  to  it,  it  is 
plain  that  the  whole  is  founded  on  the  conduct  of  Mr.  Smith,  with  reference  to  the 
affidavit  of  Price,  sworn  on  the  25th  of  March,  1844,  and  the  affidavit  of  Mr. 
Smith  himself,  sworn  on  the  18th  of  June,  1844.  Whatever  there  may  have  been 
offensive  and  improper  in  the  conduct  of  Mr.  Smith  on  other  occasions,  or  with 
reference  to  these  proceedings  against  himself,  was  not  made  the  subject  of  distinct 
charge,  and  is  not  stated  to  Ije  the  ground  of  ultimate  decision.  We  have,  there- 
fore, thought  it  proper  to  consider  this  Order  of  the  4th  of  September  on  its  own 
merits,  and  as  depending  solely  on  the  documents  referred  to. 

With  respect  to  Price's  affidavit,  Mr.  Smith  was  required  to  explain  liis  conduct 
in  preparing  and  writing  out  the  affidavit,  alleged  to  be  false  and  scandalous,  and 
reflecting  on  the  conduct  of  the  Chief  Justice. 

On  reading  the  affidavit  in  question  (and  the  affidavit  of  Dongan  Macrae  and 
Cathcart,  sworn  on  the  27th  of  March,  1841'),  we  are  by  no  moans  disposed  to 
excuse  the  iniiiroprictics  which  it  contains:  but  Mr.  Smitli  docs  not  aiqicnr  to  have 
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known  tlic  facts  therein  stated,  utherwise  than  from  the  iiifonuation  of  I'rice; 
and  altliough  it  does  not  appear  to  us,  that  an  ex-[185]-pericneed  and  fair 
practitioner  ought  to  have  given  credit  to  the  statement,  yet  considering  tlie  sort 
of  bias  under  which  Mr.  Smith  has  too  plainly  acted,  it  is  not  impossible  that  he 
may  have  believed  it;  and  although  ho  prepared  and  wrote  out  the  affidavit  after 
he  had  ceased  to  he  a  Proctor,  and  this  may  have  been  improper,  yet,  as  this  was 
not  made  the  subject  of  a  sjiecific  cliarge,  which  Mr.  Smith  was  called  upon  to 
answer,  we  do  not  think  that  the  conduct  of  Mr.  Smith,  in  reference  to  this  affidavit, 
was  such  as  to  form  a  sufficient  ground  for  his  being  struck  off  the  roll  of 
Attornies,  and  we  are  confident,  that  it  would  not  have  been  so  considered  by  the 
Chief  Justice  himself,  if  Mr.  Smith,  when  asked  for  explanation,  had  given  it  in  a' 
manner  becoming  his  own  station  and  cliaracter,  which  he  must  desire  to  maintain 
as  a  respectalile  [)rofessional  man. 

With  respect  to  Mr.  Smith's  own  affidavit,  a  full  statement  of  all  the  facts  relating 
to  the  accusation  was  required  from  Mr.  Smith,  and  he  did  right  to  give  it.  There 
are  other  statements  in  his  affidavits  from  which  he  would  have  done  much  better 
to  abstain  ;  but  thinking,  as  we  do,  that  some  considerable  forbearance  might  have 
been  not  improperly  shown  to  a  man  who  found  himself  unjustly  subjected  to  an 
infamous  charge,  we  are  of  opinion,  that  several  matters  in  this  affidavit,  though 
very  improper  for  Mr.  Smith  to  have  used,  are  not,  under  the  circumstances, 
properly  characterized  as  false  and  malicious,  and  do  not  afford  sufficient  ground 
for  striking  Mr.  Smith  off  the  rolls. 

Having  come  to  the  conclusion,  that  neitlier  of  the  Orders  complained  of,  is 
to  be  supported  on  the  grounds  stated  in  them,  we  should  in  an  ordinary  case 
have  only  to  state  our  intention  humbly  to  report  to  [186]  Her  Majesty  that  the 
Orders  complained  of  ought  to  be  discharged :  but  Mr.  Smith  having,  as  it  appears 
to  us,  on  various  occasions,  during  the  proceedings  which  led  to  the  Orders  in 
question,  and  during  the  prosecution  of  this  appeal,  conducted  and  expressed 
himself  with  great  impropriety  and  disrespect  to  the  Chief  Justice  of  the  Colony, 
we  do  not  recommend  that  the  Orders  of  the  21st  of  February,  and  4th  of  September, 
1844,  be  now  discharged  ;  but  we  recommend,  that  Mr.  Smith  be  now  at  liberty  to 
apply  to  the  Vice-Admiralty  Court,  and  the  Court  of  the' Recorder,  at  Freetown, 
to  have  the  Orders  discharged  ;  and  in  case  Mr.  Smith  should  make  such  application, 
we  think  that  the  Orders  respectively  should  be  rescinded  and  discharged  by  the 
Courts  respectively,  unless  some  sufficient  reason  to  the  contrary  (other  than  the 
reasons  referred  to  in  the  Orders  themselves  respectively)  should  be  alleged  and 
established  against  Mr.  Smith.  We  should  hope,  however,  that  no  further  proceed- 
ings will  be  necessary  ;  that  these  proceedings  will  have  their  due  weight  with  all 
parties,  and  that  if  Mr.  Smith  will  make  such  apology  for  his  past  and  disrespectful 
demeanour  to  the  Chief  Justice,  as  would  well  become  his  professional  character 
and  station,  there  will  be  no  difficulty  in  restoring  him  to  the  rolls  without  delay. 

[Mews'  Dig.  tit.  COLONY;  II.  Particular  Colonies;  20.  Sierra  Leone;  III.  Appeals 
fo  Privy  Council;  3.  Leave  to  Appeal — Granted  on  Terms.  As  to  special 
leave  to  appeal  in  criminal  cases,  see  note  to  In  re  Ames,  1841,  .3  Moo.  P.C.  at 
p.  41.3.     See  also  note  to  In  re  Jiistiees  of  Antigua,  1829-30,  1  Knapp,  260.] 


[187]  In  re  Berry's  Patent  *  [March  13,  1850]. 

An  importer  of  a  foreign  invention,  by  which  the  public  is  benefited,  is  entitled 
to  be  put  on  the  same  footing  as  nn  original  inventor,  when  apjilying  for  a 
prolongation  for  such  foreign  importation. 

In  a  case,  therefore,  where  the  invention  was  of  considerable  commercial  value, 
and  the  importers  had  embarked  a  large  capital  upon  machinery  in  trying 
to  introduce  it  to  general  use,  and  incurred  considerable  loss  in  so  doing ; 

*  Present :    Lord   Brougham,  Lord   Langdale,  the  Right  Hon.   Dr.   Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 
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the  Judicial  Committee  recommended  an  extension  of  tlie  Letters  Patent,  for 
six  years. 

This  was  an  application  for  an  extension  of  the  term  of  Letters  Patent,  granted 
to  Miles  Berry,  on  behalf  of  the  Petitioners,  William  George  Bicknell  and  James 
Reginald  Torin  Graham,  the  importers  of  a  foreign  invention,  described  under  the 
title  of  ■'  certain  improvements  in  machinery,  or  parts  for  cleansing,  purifying,  and 
drying  wlieat,  or  other  grains  or  seeds." 

The  Petition  set  forth,  that  tlie  invention  was  of  great  value  for  purifying, 
washing,  and  drying  wheat,  and  other  grain,  whereby  the  dirt,  smut,  weavils,  worms, 
and  other  prejudicial  matters,  were  removed,  tlie  defective  and  liglit  grain  separated, 
and  the  grain  [188]  dried  without  injury,  and  brought  to  a  fit  state  for  grinding  or 
putting  in  store.  That  by  means  of  the  invention,  the  injurious  effects  consequent 
ou  kiln  drying,  were  avoided,  and  wheat  grown  in  damp  clinuite.s,  and  imperfectly 
dried  in  the  sun,  was  rendered  equal  in  commercial  value  to  wheat  grown  in  dry 
climates,  and  sufficiently  dried  in  tlie  sun.  That  a  large  proportion  of  wheat  brouglit 
from  the  Mediterranean  wa-s  mixed  with  grit  and  dirt,  and  was  so  hard  and  steely 
in  its  nature,  as  not  to  be  suited  for  grinding,  and  was  so  aflfected  by  weavils,  mites, 
and  other  matters,  as  not  to  be  suited  for  the  manufactory  of  flour  until  treated  by 
the  invention  of  tlie  Petitioners.  That  the  Petitioners  having  made  themselves 
thoroughly  acquainted  with  tlie  nature  of  the  invention,  and  being  impressed  with 
the  great  advantages  which  might  result  from  introducing  the  same  into  this 
Country,  agreed  for  the  purchase  of  the  invention,  and  arrangements  were  made  with 
the  proprietor  of  the  invention  in  France,  that  patents  should  l>e  taken  out  in  this 
Country,  in  the  name  of  Miles  Berry,  on  the  Petitioners'  account,  which  was  accord- 
ingly done.  That  the  Petitioners  had  greatly  exerted  themselves  in  introducing  the 
use  of  the  said  invention,  by  granting  licences :  but  having  failed  in  their  attempts, 
they  were  obliged  to  embark  a  large  capital  in  altering  and  adapting  premises,  and 
in  constructing  and  erecting  the  necessary  machinery  for  the  purpose  of  establishing 
the  invention.  That  although  the  invention  was  of  great  value,  and  adopted  by 
the  Government  of  Malta,  yet  the  Petitioners  had  been  great  losers  by  their  attempt 
to  introduce  the  same.     ■ 

Evidence  was  given,  showing  the  great  commercial  [189]  value  of  the  invention, 
and  tliat  the  Petitioners  had  embarked  a  large  capital  in  importing  and  bringing 
the  patent  into  general  use,  but  from  the  expensive  nature  of  the  machinery  a 
very  great  outlay  was  required  in  the  first  instance,  and  they  had  sustained  a  total 
loss  of  £9859  3s.'  lid. 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Webster,  for  the  Petitioners. 

The  Attorney-General  (Sir  John  Jervis)  appeared  for  the  Crown,  and  submitted 
to  the  Court,  whether  the  fact  of  the  Petitioners  embarking  capital  in  importing  a 
foreign  invention,  alone,  entitled  them  to  the  protection  of  the  Act  of  Parliament, 
as  no  instance  had  occurred  before  of  an  application  by  an  importer  for  an  extension. 

Lord  Brougham. — Their  Lordships  liave  considered  this  case  with  tlie  more 
attention,  inasmuch  as  it  is  not  very  clear  that  it  may  not  be  considered  the  first  case, 
in  which  we  have  ever  granted  an  extension,  solely  upon  the  ground  of  importation. 
The  Patent  law  is  framed  in  a  way  to  include  two  species  of  public  benefactors- 
the  one,  those  who  benefit  the  public  by  their  ingenuity,  industry,  and  science,  and 
invention  and  personal  capability:  the  other,  those  who  benefit  the  public,  without 
any  ingenuity  or  invention  of  their  own,  by  tlie  importation  of  the  results  of  foreign 
inventions.  Now  the  latter  is  a  benefit  to  the  public  incontestably,  and,  therefore,  they 
render  themselves  entitled  to  be  put  upon  somewhat,  if  not  entirely,  the  same  footing 
as  inventors.  In  this  case,  certain  parties  Iiave  by  their  [190]  adventurous  spirit, 
and  liy  the  outlay  of  capital,  lienefited  tlie  public  in  the  proportion  of  the  value  of  the 
foreign  invention  in  question,  wliicli,  liut  for  that  adventurous  sjiirit  and  outlay  of 
capital,  would  not  have  been  availalJe  to  tlie  people  of  this  Country.  That,  there- 
fore, is  to  be  considered  as  a  solid  claim  to  the  exercise  of  the  quasi  Legislative  power 
wliich  the  Statute  vests  in  this  Committee.  It  would  have  Ijeen  so  considered  before, 
possibly,  though  we  have  no  instance  of  it;  there  may  be  a  doubt  whether  we  have 
not  something  near  to  it,  but  there  never  has  been  an  instance  of  an  Act  of  Parliament 
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jjiissed  t()  extend  a  patent  in  resjieet  of  a  foreign  importation.  However  upon  all 
principle,  and  all  analogy,  tlieir  Lordsliijis  are  of  opinion,  that  we  cannot  do  other- 
wise than  regard  this  as  a  solid  ground  for  the  application  made  on  tlie  part  of  the 
importers. 

It  appears  undeniable,  tiiat  this  is  a  useful  invention  to  the  public,  and  a  very 
important  one.  It  appears  ecjually  undeniable,  that  a  very  small  gain  has  been 
made,  only  .£7000  odd,  in  proportion  to  an  expense  of  £17,000,  and,  therefore,  that 
there  has  been  a  total  lo.ss,  deducting  £.'5000  for  the  present  value  of  the  plant, 
of  betw-een  £10,000  and  .£11,000  to  the  importers,  and  we  much  fear,  wliether  any 
extension  that  can  be  reasonaljly  given  will  ever  make  up  for  the  loss  which  has 
been  sustained. 

Their  Lordships  are  of  opinion,  taliing  the  whole  of  tijese  matters  into  considera- 
tion, that  tlie  Letters  Patent  ought  to  be  extended,  and,  therefore,  the}'  will  advise  tlie 
Crown  to  grant  an  extension  for  six  years. 

[Mews'  Uig.  tit.  PATENT  ;  F.  Confirmation,  1{enbw.\i,,  and  Extensiok  of  Lbtteks 
Patent  ;  '2.  Renewiil  and  Exteimion;  c.  Forciijn  invention.  As  to  extension 
generally  see  now  Patents,  Designs,  and  Trade  Marks  Act  188.3  (46  and  17  Vict. 
157)  s.  25.  Act  of  188."{  has  not  affected  position  of  importer  as  inventor,  see 
Edmund's  I'atent,  188G,  Griffin  P.C.  281,  Hir/c/ins'  Patent,  1891,  9  R.P.C.  74. 
As  to  merit  in  case  of  importer,  .see  Soames'  Patent,  In  re,  184-3,  I  Webster, 
.P.C  7.3.3,  Chiridi/e'^  I'ateiit.  In   re,   1851,  7  Moo.  P.C.  396.] 


[191]  In  re  Noble's  Patent*  [March,  13,  14,  and  15,  1850]. 

To  entitle  an  equitable  assignee,  to  appear  with  the  legal  assignees  of  a  Patent, 
on  a  petition  for  a  prolongation  of  the  Letters  Patent,  the  name  of  such 
equitable  assignee  must  apjiear  with  the  otiier  petitioners,  in  the  advertise- 
ments, required  liy  section  4  of  the  Statute,  5th  and  6th  Will.  IV.,  e.  83,  and 
rule  2,  made  in  pursuance  thereof. 

This  was  a  Petition  presented  by  Henry  Rawson,  George  Edward  Donisthorpe, 
and  Samuel  Cunliffe  Lister,  for  an  extension  of  the  term  of  Letters  Patent,  originally 
granted  to  James  Noble,  for  certain  improvements  in  the  carding  of  wool  and  other 
hl)rous  substances. 

Shortly  after  the  grant  of  the  Letters  Patent,  Noble  assigned  them  to  Rawson 
and  Donisthorpe.  In  1842,  Rawson  and  Donisthorpe  entered  into  an  agreement  to 
assign  the  Letters  Patent  to  Lister  :  but  no  legal  assignment  was  executed  by  them, 
and  the  Letters  Patent  being  about  to  expire,  they  now  petitioned  for  an  extension 
of  the  term. 

The  advertisements  published  in  the  newspapers,  pursuant  to  the  5th  and  6th 
Will.  IV.,  c.  81,  sec.  4,  of  the  notice  of  the  Petition,  and  the  intended  application 
for  a  day  for  hearing  to  be  fixed,  contained  the  names  of  Rawson  and  Donisthorpe, 
as  the  assignees  of  Noble,  but  Lister,  the  equitable  assignee's  name,  was  not  included 
in  the  advertisement. 

Mr.  M.  D.  Hill,  (^C,  Mr.  Webster,  and  Mr.  Esdaile,  for  the  Petitioners. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Fors^^h,  opposed  the  Petition. 

[192]  The  Attorney-General  (Sir  John  Jervis)  for  tlie  Crown,  and  Mr.  Terrell  for 
Noble's  executrix. 

At  the  opening  of  the  case  it  was  objected,  that  Lister  could  not  he  heard  upon  the 
Petition,  as  the  advertisement,  upon  wliich  tlie  Petition  was  founded,  did  not  con- 
tain his  name. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Forsyth,  in  support  of  the  objection. — 

*  Present :  Lord  Brougham,  Ix)rd  Langdale,  the  Right  Hon.  Dr.  Lushington, 
and  tlie  Right  Hon.  T.  Pembertoii  Leigh. 
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The  notice  is  iusufficieut.  It  does  not  contain  the  name  of  Lister,  as  required  Ijy  tlie 
5th  and  6tli  Will.  lY.,  c.  83,  .section  4  («),  and  rule  2  of  this  Committee  (3  Knapp's  P.C. 
Cases,  App.  i.),  passed  in  pursuance  of  that  section.  The  Petition  is  by  Rawson, 
Donisthorpe,  and  Lister,  whereas  the  advertisement,  upon  which  the  Petition  is 
grounded,  is  only  in  the  names  of  the  two  first  Petitioners. — [Lord  Brougham  : 
Your  objection  is,  that  tlie  advertisement  is  a  condition  precedent  to  our  jurisdic- 
tion, and  that  has  not  been  complied  with  by  Lister.  Do  you  object  to  the  other 
two  Petitioners?] — Solely  to  Lister.  It  is  a  real  objection;  [193]  because  Lister  is 
the  onh'  substantive  party.  An  extension  is  an  indulgence  :  and,  tlierefore,  a  party 
nmst  bring  himself  within  the  Act  of  Parliament. 

The  Attorney-General. — Lister  has  only  an  equitable  interest;  no  assignment  has 
been  made  to  him  :  therefore,  it  is  a  question,  whether  Rawson  and  Donisthorpe 
are  not  tru.stees  for  him,  and  as  such  applying  for  a  prolongation. — [Lord  Brougham  : 
It  is  quite  immaterial  whether  a  party  has  a  legal  or  equitable  interest.  The  words 
of  section  4  are,  "  Any  person  who  now  hath,  or  shall  hereafter  obtain  any  Letters 
Patent  as  aforesaid,  shall  advertise."  It  would  certainly  have  been  more  certain  if 
the  Act  said  that  the  person  entitled  should  advertise.] 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  Webster,  for  the  Petitioners. — We  submit,  first, 
that  the  advertisement  was  a  sufficient  compliance  with  the  practice  of  this  Court. 
It  was  not  necessary  to  name  the  Petitioners  at  all ;  it  was  sufficient  to  show  that  it 
was  in  the  matter  of  "  Nolile's  Patent,"  the  extension  of  which  was  sought. — [Lord 
Brougham  :  At  the  time  of  the  advertisement  there  was  no  Petition.  Does  not  the 
Statute  intend,  that  the  public  should  be  informed,  by  advertisement,  who  intends  to 
applv  ?] — As  a  matter  of  fact,  the  Statute  has  l)cen  complied  with,  the  agents  signed 
the  advertisement,  and  they  are  agents  of  all  the  Petitioners.  Secondly,  Rawson  and 
Donisthorpe  are  the  only  proper  persons  to  advertise.  The  words  of  the  4th  section, 
are,  "  That  if  any  person  who  now  hath,  or  shall  hereafter  obtain  any  Letters  Patent 
as  aforesaid,  shall  [194]  advertise."  Now,  the  words  "  as  aforesaid,"  refer  to  the  first 
section,  and  there  the  words  used  are,  "  any  person  who,  as  grantee,  assignee,  or 
otherwise,  hath  obtained,  or  who  shall  hereafter  obtain  Letters  Patent."  Here  the 
word  "  assignee,"  clearly  means  "  legal  assignee,"  and  Rawson  and  Donisthorpe  have 
that  title. — [Lord  Brougham  :  In  tliis  Court  we  make  no  distinction  between  legal 
and  equitable  titles.] — In  construing  Acts  of  Parliament,  words  always  receive 
their  legal  meaning.  Thirdly,  it  is  in  the  usual  form  ;  it  would  lead  to  grave  incon- 
venience if  it  were  held  to  be  necessary,  that  every  person  who  has  an  interest  in  a 
patent  should  be  before  the  Court  on  a  Petition  for  extension.  It  is  conceded  by 
the  objectors,  that  there  is  some  one  answering  the  description  required  by  the 
Statute,  who  has  advertised,  namely,  the  legal  assignees,  and  to  the  legal  a.ssignees 
alone  can  the  extension  be  granted.  The  Statute,  therefore,  has  been  substantially 
complied  with,  and  this  Court  will  not  entertain  an  objection  which  is  beside  the 
merits  of  the  case. — [Lord  Brougham:  We  have  our  jurisdiction  under  the  Statute, 
and  if  an  objection  is  taken  that  the  provisions  of  the  Statute  have  not  been  com- 
plied witli,  so  as  to  bring  the  case  properly  before  the  Court,  it  is  one  of  substance. 
If  the  Statute  requires  any  thing  to  be  done  whicli  is  not  done,  the  Crown  has  no 
power  to  grant  a  prolongation.] 

Sir  Frederick  Thesiger,  in  reply. 

Lord  Brougham. — Their  Lordships  are  of  opinion,  that  the  advertisement  is 

{a)  The  material  part  of  this  section,  is  as  follows: — "That  if  any  person  who 
now  hath,  or  shall  hereafter  obtain  any  Letters  Patent  as  aforesaid,  sliall  advertise 
in  the  London  Gdzi-ttc  tiiree  times,  and  in  three  London  papers,  and  three  times 
in  some  country  paper,  ]Hil)lished  in  the  town  where  or  near  to  which  he  carried 
on  any  nuinufacturo  of  any  thing  made  according  to  his  s]iecification,  or  near  to, 
or  in  wliicli  ho  resides,  in  case  he  carried  on  no  such  manufacture,  or  published  in 
the  country  where  he  carries  on  such  nninufacture,  or  where  he  lives,  in  case  there 
shall  not  be  any  paper  ])ublished  in  such  town,  and  he  intends  to  apply  to  His 
Majesty  in  Council  for  a  prolongation  of  his  term  of  sole  using  and  vending  his 
invention,  and  shall  petition  His  Majesty  in  Council  to  that  effect,  it  shall  be  lawful 
for  any  person  to  enter  a  caveat  at  the  Cotincil  Office." 
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not  sufficient  to  make  Lister  a  Petitioner,  and  that  the  4th  section  of  tlie  Statute, 
5tli  and  6th  Will  [195]  IV.,  c.  8:i,  i)reeludes  us  from  liearing  Counsel  on  his  behalf. 
The  ease  must  proceed  as  the  Petition  of  Uawson  and  Donisthorjie  alone. 

The  case  of  the  Petitioners,  Kawson  and  Donisthorjie,  was  then  proceeded  with, 
but  the  proofs  respecting  the  accounts  of  the  patent  being  insufficient,  an  extension 
was  ultinnitely  refused. 

[As  to  extension  generally  see  Patents,  Designs,  and  Trademarks  Act,  1883,  (46 
and  il  Vict.  c.  57),  s.  25.  As  to  Advertisements  sec  Privv  Council  Rules  1897 
(Stat.  R.  and  0.,  1899,  p.  18:i7).] 


f)N  APPEAL   FROM  THE   SUPREME   COURT   IN   .JAMAICA. 

ROBERT  EMERY   and   DAXIEL  WINDER   KELLY ,— Appellants ;   EDWARD 
BmNS,— Respondent*  [Dec.  10,  1850]. 

Plaintiff  sued  in  trespass  in  the  Supreme  Court  of  the  Island  of  Jamaica,  laying 
his  damages  at  i;;5()00,  a  sum  above  the  limit  of  the  jurisdiction  of  the  Local 
Courts,  in  the  Island,  constituted  by  the  Jamaica  Act,  5  Vict.,  c.  2C,  and  re- 
covered  a   verdict   for   -10s.     Held 

First,  that  the  sum  recovered  by  the  verdict  and  sanctioned  by  the  judgment, 
and  not  the  sum  laid  in  the  declaration,  was  the  test  to  be  applied,  to  ascer- 
tain the  right  to  sue  in  the  Supreme  Coui't,  and  to  entitle  tlie  Plaintiff  to 
Supreme  Court  costs  [7  Moo.  P.C.  204]. 

Secondly,  that  the  Plaintiff  iiaving  recovered  by  the  verdict,  a  sum  not  exceeding 
40s.,  he  was  not  entitled  to  more  costs,  than  damages:  and  the  judgment  of 
the  Court,  giving;  Supreme  Court  costs,  reversed  [7  Moo.  P.C.  204]. 

In  this  case,  the  Respondent  brought  an  action  of  trespass,  for  assault  and  false 
imprisonment,  in  the  Supreme  Court  of  Judicature,  of  the  Island  of  Jamaica,  [196] 
against  the  Appellants,  for  acts  done  by  tliem  in  tlieir  capacity  of  Stipendiary 
Justices  of  the  Peace.  The  damages  were  laid  at  £.'!0()0.  The  cause  was  tried  at  the 
Assizes,  held  in  the  County  of  Cornwall,  before  Mr.  Justice  MacDougall,  when  the 
jury  found  for  the  Respondent,  and  assessed  the  damages  at  40s. 

The  questions  raised  by  the  appeal  were  exclusively  confined  to  the  award  of 
costs  under  this  action,  and  were:  First,  whether,  upon  the  true  construction  of  the 
local  Statute  of  Jamaica,  5  Vict.,  c.  26  («),  with  [197]  respect  to  the  Local  or  Inferior 

*  Present ;  The  Chief  Baron  (Sir  Frederick  Pollock),  the  Chief  Justice  of  the 
Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right 
Hon.  Sir  Edward  Ryan. 

(«)  In  Januiica  there  are  Local  Courts,  called  ''  Common  Pleas  Courts,"  having  a 
jurisdiction  in  civil  suits,  to  the  extent  of  £30,  and  protected  in  the  exclusive 
exercise  of  that  jurisdiction  by  provisions  as  to  costs,  contained  in  the  several  Island 
Statutes  on  the  subject. 

By  the  Jamaica  local  Court  Act,  5  Vict.,  c.  26,  section  I,  jurisdiction'  is  given 
over  all  causes  wherein  any  freehold  is  not  concerned,  and  in  which  the  original 
amount  claimed  does  not   exceed  the  value  of  thirty  pounds  exclusive  of  costs. 

Section  2  enacts  ''  that  nothing  therein  contained  shall  prevent  any  Plaintiff 
or  Plaintiffs,  if  he  or  they  shall  think  proper,  from  proceeding  in  the  Supreme  Court 
of  the  Island,  in  any  action  or  actions  of  trespass,  or  trespass  on  the  case  of  covenant 
or  debt  in  specialty,  where  the  original  amount  sought  to  be  recovered  should  not 
exceed  the  amount  thereinbefore  i)rovided.  Aiid  no  other  causes,  wherein  any  free- 
hold is  not  concerned  to  the  value  thereinbefore  mentioned,  should  be  brought 
against  any  person  within  the  jurisdiction  of  the  said  Courts  of  Common  Pleas  in 
any  Court  whatsoever." 

Section  3  enacts  "  that  in  all  actions  thereby  declared  to  be  within  the  jurisdic- 
tion of  the  Courts  of  Common  Pleas,  so  brought  in  the  Supreme  Court  as  last  afore- 
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Courts,  therein  called  "  Common  Pleas  Courts,"  where  a  party  sues  in  trespass  in 
the  Supreme  Court,  laying  his  damages  at  a  sum  above  the  limits  of  the  jurisdiction 
of  the  Local  or  Common  Pleas  Courts,  but  recovering  a  sum  below  that  limit,  the  sum, 
on  which  his  right  to  the  costs  of  the  Supreme  Court  depends,  is  to  be  ruled  by  the 
amount  of  the  damages  laid  in  the  declaration,  or  the  amount  of  the  damages  re- 
covered by  the  verdict.  Secondly,  whether  a  Plaintifi'  in  a  personal  action  brought 
in  the  Supreme  Court,  not  being  for  any  "  title  or  interest  of  lands,  or  concerning 
the  freehold  or  inheritance  of  any  lands,"  recovering  by  verdict  a  sum  not  exceeding 
40s.,  can  have  judgment  for  more  costs  tlian  damages. 

After  the  verdict,  an  application  was  made  to  the  Judge  for  a  certificate, 
pursuant  to  section  3  of  the  Jamaica  local  Act,  5  Vict.,  c.  26,  to  entitle  the 
Plaintifi'  to  Supreme  Court  costs.  The  application  being  granted,  a  certificate  of 
allowance  was  endorsed  on  the  Record,  [198]  and  in  pursuance  of  this  certificate,  the 
Clerk  of  the  Supreme  Court  taxed  the  Plaintiffs  costs  at  the  sum  of  £85.  2s.  9d. ; 
but  in  the  course  of  the  succeeding  June  term,  the  Supreme  Court,  on  having  the 
matter  brought  before  it,  ordered  that  the  certificate  should  be  cancelled,  and  erased 
from  the  Record,  on  the  ground,  that  such  certificate  was  not  endorsed  in  accord- 
ance with  the  provisions  of  Act,  5  Vict.,  c.  26,  and  that  the  Plaintiffs'  bill  of  costs 
.should  be  referred  back  to  the  Clerk  of  the  Court  for  re-taxation. 

The  Clerk,  under  this  order,  re-taxed  the  Respondents'  costs  at  the  sum  of 
40s.  only.  The  Plaintiff  then  moved  for,  and  obtained  from  the  Court,  on  the 
16th  of  June,  1849,  a  rule  ni.<i,  for  a  re-taxation,  with  a  direction  to  allow  to  the 
Plaintiff  the  full  co.sts  of  suit  of  the  Supreme  Court :  contending,  that  the  original 
amount  sought  to  be  recovered' in  the  action  exceeded  the  jurisdiction  of  the 
"  Court  of  Common  Pleas,"  and  that,  therefore,  a  certificate  to  entitle  him  to 
costs  was  unnecessary. 

Cause  was  shown  by  the  Appellants  against  this  i-ule,  and  on  the  9th  of 
October,  1849,  the  Court  pronounced  the  following  judgment: — "This  rule  has 
raised  a  question,  which  has  not  hitherto  been  brought  before  the  Court.  'V\"hat 
is  the  construction  to  be  put  on  the  first  and  second  sections  of  the  5th  Vict.,  c.  26, 
on  the  question  of  the  jurisdiction  of  the  Court  of  Common  Pleas,  in  actions  of 
trespass,  because,  if  this  is  a  case  which  clearly  falls  w-ithin  that  jurisdiction,  this 
rule  must  be  discharged.  The  first  section  fixes  the  jurisdiction  of  the  Courts  of 
Common  Pleas,  lay  declaring,  that  from  a  day  there  named,  those  Courts  shall  have 
jurisdiction  '  over  all  causes  wherein  any  freehold  is  not  concerned,  and  in  which  the 
original  amount  claimed,  does  not  exceed  thirty  pounds,  exclusive  of  costs,  and  [199] 
no  more;  '  and  if  this  section  stood  alone,  it  might  have  been  fairly  argued,  from 
its  terms,  that  actions  relating  to  a  money  demand  were  alone  intended  to  be 
included,  as  the  words,  '  original  amount  claimed,'  could  scarcely  be  said  to  apply 

said,  the  Clerk  of  such  Court  shall  not  tax  for  costs  to  the  Plaintiff  or  Plaintiffs  any 
greater  costs  than  such  Plaintiffs  would  have  been  entitled  to  if  such  action  had 
been  brought  in  the  inferior  Court,  unless  the  Judge  before  whom  such  action  shall 
be  tried,  shall,  before  the  expiration  of  the  Court,  certify  on  the  Record,  that,  in  his 
opinion,  the  costs  of  the  Supreme  Court  should  lie  allowed." 

Section  4  enacts  "that  the  Plaintiff'  or  Plaintiffs  in  every  action  depending  or 
thereafter  to  be  brought  in  the  several  Courts  of  Common  Pleas  of  the  Island  (except 
as  thereinafter  excepted)  in  which  he,  she  or  they  shall  recover  damages,  shall  be  en- 
titled to  costs  out  of  purse,  to  be  taxed  as  between  party  and  party." 

Section  5  enacts  "  that  in  every  personal  action  depending  or  thereafter  to  be 
brought  in  the  said  Courts  of  Common  Pleas,  when  the  debt  or  damage  recovered 
in  such  action  .shall  not  exceed  the  sum  of  40s.,  the  Judge  before  whom  such  action 
shall  be  tried,  shall  not  award,  nor  shall  the  proper  Officer  of  such  Courts,  (that  is 
to  say)  the  Clerks  of  the  said  Courts  of  Common  Pleas,  tax  for  costs  to  the  Plaintiff 
or  Plaintiff's  in  such  actions,  any  greater  or  more  costs  than  the  sum  recovered 
for  the  debt  or  damages,  but  less  in  his  discretion,  unless  the  Judge  before  whom 
the  action  shall  be  tried,  shall  within  three  days  after  the  determination  of  the 
Court  at  which  such  trial  shall  take  place,  certify  on  the  Record,  that  in  his  opinion 
costs  to  be  taxed  as  between  party  and  party,  ought  to  l)e  allowed  to  the  Plaintiff  or 
Plaintiffs  therein." 
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to  actions  ot  tort.  Uul  liic  tollowiiiji-  sedioii  of  tlie  Act  shows  that  the  le<i;islature 
meant  to  include  them.  The  word.s  of  the  second  section  are,  '  That  nothing 
herein  contained  shall  prevent  any  Plaintiff,  if  he  shall  think  proper,  from  pro- 
ceeding in  the  Supreme  Court  in  any  action  of  trespass,  or  trespass  on  the  case, 
covenant,  or  debt  on  specialty,  where  the  original  amount  sought  to  be  recovered 
shall  not  exceed  the  amount  hereinbefore  provided.'  And  then  goes  on  to  declare, 
that  '  no  causes  wherein  any  freehold  is  not  concerned  t«  the  value  hereinbefore 
mentioned  shall  l)e  brought  against  any  person  within  the  jurisdiction  of  the  Court 
of  Common  Pleas  in  any  other  Court  whatsoever.'  And  the  third  section  enacts, 
'  that  tlie  Plaintiff  shall  only  have  the  costs  of  the  Court  of  Connnon  Pleas,  when  he 
brings  an  action  in  the  Supreme  Court,  which  is  within  the  jurisdiction  of  the 
Court  of  Common  Pleas,  unless  the  Judge  certify  that  the  costs  of  the  Supreme 
Court  siiall  be  allowed.'  The  second  section  is  an  odd  jumble  of  actions  of  tort, 
assumpsit,  and  specialty,  and  it  is  difficult  to  see  how  the  same  phraseology  can  be 
made  applicable  to  all,  so  as  to  define  that  wliich  shall  give  jurisdiction  to  the 
inferior  Court,  but  we.  must  ajiply  it  to  each  description  of  action,  so  as  to  carry 
out,  if  we  can,  the  intention  of  the  Legislature.  Now,  in  the  second  section,  as 
in  the  first,  the  jurisdiction  of  the  Court  of  Common  Pleas  arises,  when  the  '  original 
amount  claimed  '  does  not  exceed  the  sum  of  thirty  pounds,  [200]  and  in  putting  a 
construction  on  these  words,  as  applicable  to  an  action  of  tort,  we  must  endeavour 
to  ascertain  what,  in  those  actions,  is  '  the  original  amount  claimed.'  In  actions 
of  assumpsit,  debt  or  covenant,  it  may  well  be  held,  that  the  '  original  amount 
claimed  '  shall  be  tliat  which  the  jury  may,  by  their  verdict,  decide  to  be  due,  on 
the  ground,  that  in  them  the  cause  of  action  is  capable  of  accurate  calculation, 
which  it  is  the  duty  of  the  Plaintiff  to  make ;  but  we  cannot  tliink  it  was  ever 
meant  to  place  actions  sounding  altogether  in  damages,  and  which  cannot  be  the 
subject  of  accurate  calculation,  on  tlie  same  footing  with  actions  founded  on 
contract.  It  is  this  consideration  wliicli  distinguishes  this  case  from  all  the  English 
authorities,  wliich  proceed  on  the  construction  of  Statutes  which  contemplate  only 
the  recovery  of  a  money  demand,  and  in  those  cases  the  Courts  have  held  that  the 
original  debt  must  be  that  found  by  the  verdict,  except  in  the  case  of  the  reduction  of 
the  debt  by  set-off,  on  the  ground  that  the  Plaintiff  had  the  means  of  knowing  and 
ascertaining  the  amount  due  before  action  brought.  But  even  in  these  cases  the 
verdict  could  not  alw-ays  l)e  held  conclusive,  as  is  shown  by  the  opinion  of  Lord 
Ellenborough,  in  Horn  v.  Hughes  (8  East,  347),  which  has  been  recognised  as  good 
law  by  the  Court  of  Common  Pleas,  in  Harsant  v.  Lnrkiiv  (.3  Brod.  and  Bing.  257). 
Now  if  this  be  the  ground  on  which  the  English  decisions  proceed,  how  can  it  be 
applied  to  actions  of  tort,  in  which  the  damages  that  a  party  may  be  entitled  to 
recover  depend  upon  the  ever-varying  circumstances  of  each  particular  case  1 
The  '  original  amount  claimed  '  in  actions  of  tort,  we  conceive  can  only  be  the 
damages  laid  in  the  declaration  ;  for  how  otherwise  can  the  [201]  amount  claimed  be 
fixed  than  by  that  wliich  the  Plaintiff'  states  as  the  measure  of  compensation  he 
demands  %  We,  tlierefore,  think,  that  this  case  must  fall  within  the  principle 
of  tlie  decision  in  Gilmore  v.  Ilmton  (Ridgw.  29),  and  the  rule  of  the  American 
Courts  as  stated  in  1  Kent's  Comm.  302  n.  a.,  and  hold,  that  when  the  cause  of 
action  is  not  susceptible  of  accurate  calculation,  but  sounds  altogether  in  damages, 
the  damages  laid  in  the  declaration,  and  not  the  verdict  of  the  jury,  mu.st  decide 
the  question  of  jurisdiction.  The  rule  will,  therefore,  be  absolute.  We  may  add 
to  these  reasons,  that  in  the  Island  Act  we  have  been  considering,  there  is  no  pro- 
vision such  as  the  128th  section  of  the  9th  and  10th  Vict.,  c.  95,  tlie  County  Courts 
Act,  which  declares  that  the  costs  shall  depend  on  the  amount  of  the  verdict;  and 
on  this  section  we  refer  to  tlie  case  of  WoocUiaitis  v.  Neirnnni  (7  Com.  Ben.  Rep. 
654)." 

The  rule  nisi  of  the  16th  of  June  was  accordingly  made  alisolute,  and  the  Clerk 
of  the  Court  re-taxed  the  costs,  at  £85.  2s.  9d.,  for  which  amount,  together  with  40s., 
the  amount  of  damages,  the  Respondent  recovered  and  entered  up  judgment  in  the 
Supreme  Court. 

From  the  judgment  of  the  9th  of  October,  1849,  the  Appellants  presented  a 
Petition  to  her  Majesty  in  Council,  praying  for  leave  to  appeal. 
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Mr.  M-Mahon,  in  support  of  the  Petition  (25th  June,  ISoO  *). — The  amount 
involved  is  under  £500,  the  sum  limited  for  appealing  to  the  Queen  in  Council; 
but  the  question  is  most  important,  as  the  principle  established  by  the  [202]  judgment 
of  the  Supreme  Court  is  calculated  to  have  a  pernicious  tendency  to  the  Inferior 
Courts,  as  the  certainty  of  Supreme  Court  costs  attaching  in  all  cases,  irrespective 
of  the  verdict  of  the  jury,  would  prevent  actions  being  brought  in  the  Courts 
created  by  the  local  Act,  5  Vict.,  c.  26,  and  carry  them  into  the  Supreme  Court, 
whereby  Defendants,  circumstanced  as  the  Petitioners,  would  be  exposed  to  Supreme 
Court  costs.  The  judi^ment  of  the  Court  is  contrary  to  law.  Harsant  v.  Larkin 
(3  Brod.  and  Bing.  257). 

Baron  Parke. — You  may  take  leave  to  appeal  upon  the  usual  terms. 

The  Respondent  did  not  appear.     The  appeal  now  came  on  for  hearing  ex  parte. 

Mr.  M'Mahon,  for  the  Appellants.- — The  rule  of  the  Court  of  the  14th  of  June, 
1849,  under  which  the  costs  were  taxed  at  40s.  only,  was  in  accordance  with  the 
true  construction  of  the  local  Statute,  5  Vict.,  c.  26.  The  sum  laid  as  the  damages 
in  the  declaration  cannot  be  the  test  to  ascertain  the  right  of  the  Respondent  to 
Supreme  Court  costs.  Such  a  test  has  been  rejected  by  Courts  in  this  Country, 
on  similar  enactments,  under  the  County  Courts  Act,  9th  and  10th  Vict.,  c.  95. 
The  sum  recovered  has  been  always  held  to  be  the  test  of  a  Plaintiff's  right  to 
Superior  Court  costs.  Tliere  is  no  foundation  for  the  distinction  adopted  by  the 
Court,  that  the  words  in  the  5th  Vict.,  c.  26,  "  amount  claimed  "  or  "  amount  sought 
to  be  recovered,"  mean,  in  actions  of  tort,  the  amount  laid  in  the  declaration,  and,  in 
actions  of  contract,  the  amount  recovered  by  the  verdict.  If  such  a  distinction  were 
to  be  [203]  recognised,  the  object  of  the  Legislature  would  be  defeated,  as  a  Plaintiff 
in  actions  of  tort  could  always  entitle  himself  to  Supreme  Court  costs,  by  merely 
laying  his  damages  at  a  sum  bevond  the  jurisdiction  of  the  Court.  He  cited 
Woodhams  v.  Newmwi  (7  C.  B.  Rep.  654).  Cross  v.  Collins  (5  Bing.  N.  C.  194). 
Williams  v.  Sharwood  (5  Dowling,  .371).  Clark  v.  Askew  (8  East,  28).  Horn  v. 
Hughes  (8  East,  347).     1  Kent's  Comm.  302,  n.a. 

The  Right  Hon.  T.  Pemberton  Leigh  (11th  Dec.  1851). — The  que.stion,  in  this 
case,  turns  upon  the  true  con.struction  of  the  5th  Vict.,  c.  26,  of  the  local  Acts  of  the 
Island  of  Jamaica,  and  upon  the  legal  meaning  (in  that  Act  of  the  local  Legislation) 
of  the  expression,  "  original  amount  claimed." 

If  the  first  section  had  stood  alone,  it  might  well  have  been  contended,  that  the  Act 
applied  to  cases  of  debt  or  contract  only,  and  not  to  cases  of  tort ;  but  it  is  manifest, 
from  the  second  section,  that  cases  of  tort,  as  well  as  cases  of  debt  or  contract,  are 
intended  to  be  included,  and  are  expressly  mentioned,  as  actions  in  which  "  the 
original  amount  souglit  to  be  i-ecovered  "  may  be  important,  with  reference  to  the 
Court  in  which  the  action  is  to  be  brought,  and  the  costs  to  which  the  Defendant  is 
to  be  liable.  If  then  we  are  to  decide  that  the  first  section  includes  actions  for  tort, 
as  well  as  actions  relating  to  a  money  demand,  the  expression  "  original  amount 
claimed  "  must  have  the  same  meaning  with  reference  to  both  descriptions  of  actions. 

Now,  in  actions  on  debt  or  contract,  if  the  words  be  [204]  construed  literally,  the 
amount  claimed,  and  not  the  sum  recovered,  would  decide  in  what  Court  the 
action  ought  to  have  been  brought ;  but  it  is  agreed  on  all  sides,  that  in  actions 
of  debt  or  contract,  it  is  the  amount  recovered  by  the  verdict,  and  sanctioned  by 
the  judgment  of  the  Court,  that  decides  the  question  of  costs;  therefore,  the  expres- 
sion "  original  amount  claimed  "  cannot,  in  that  ca^se,  be  understood  literally, 
and  it  must  mean  "  the  amount  (justly  or  properly)  claimed  :  "  otherwise,  by  an 
exorbitant  (though  unfounded)  claim,  any  Plaintiff  might,  in  any  action  of  con- 
tract or  tort,  free  himself  altogether  from  the  restraint  of  the  Act,  and  if  such  be 
the  meaning  of  the  expression  in  one  case,  it  must  have  the  same  meaning  in  the 
other;  and,  in  this  case,  the  jury  having  decided  that  40s.  is  the  proper  amount  of 
damages,  that  verdict  (followed  by  a  judgment)  must  lie  taken  as  the  measure  of 
what  is  justly  or  properly  claimable,  and  that  the  sum  demanded  in  this  action, 
viz.  £3,000,  was  an  exorbitant,  unjust,  and  improper  claim ;  the  action,  therefore, 

*  Present:  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edwaa'd  Ryan. 
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might  have  been  brought  in  the  Inferior  Court:  and  section  three  applies,  so  as  to 
deprive  the  Plaintiff  of  any  costs,  beyond  what  he  would  have  been  entitled  to, 
if  the  action  had  been  brought  there ;  and  by  section  five,  as  the  damages  recovered 
do  not  exceed  408.,  the  Plaintiff  is  not  entitled  to  more  costs  than  damages. 

The  rule,  therefore,  in  our  opinion,  ought  to  have  been  discharged,  and  we  shall 
advise  the  Crown,  that  the  judgment  of  the  Court  below  ought  to  Ije  reversed. 

[Mews'  Dig.  tit.  COSTS ;  I.  Effect  of  Cotnty  Courts  Act  ;  2.  Amount  recovered. 
Approved.     The  Toiinr/  Jtiines,  1869,  L.R.  W  Ad.  and  E.  c.  5.] 


[205]     OX  APPEAL  FROM  THE  E.XECl'TIVE  COUNCIL  OF  WESTERN 

CANADA. 

TERENCE    SMYTH    and    HENRY    GEORGE    ^}A.X'Y!l\,— Appellants;    WILLIAM 
SIMPSON  and  Oihara— Respondents  *  [June  25,  1850]. 

By  the  law  of  Canada  (before  the  passing  of  the  Canada  Chancery  Act,  7  Will. 
IV.,  c.  2),  the  relative  position  of  mortgagor  and  mortgagee  was  governed 
entirely  by  the  Common  Law,  and  there  was  no  equitable  jurisdiction  for 
redemption  or  foreclosure.  When  a  mortgage  in  fee  was  made,  giving  the 
legal  title  to  the  mortgagee,  and  the  mortgagor  remained  in  possession;  if 
the  mortgagee  was  desirous  of  obtaining  possession,  and  making  his  title 
absolute,  he  could  only  do  so  by  an  action  of  ejectment,  and  the  moi'tgagor 
could,  during  the  pendency  of  sucli  action,  coime  in,  and  by  payment  of  the 
money  obtain  a  -compulsory  right  of  redemption ;  but  if  the  mortgagor 
abandoned  that  right,  and  the  mortgagee  obtained  possession,  the  title  of 
the  mortgagee  became  absolute  and  indefeasible  [7  Moo.  P.C.   123,  22-1]. 

The  Canada  Act,  7  Will.  IV.,  c.  2,  established  a  Court  of  Chancery,  in  Canada, 
and  gave,  as  appurtenant  to  such  jurisdiction,  an  equitable  right  of  fore- 
closure to  mortgagees,  and  an  equitable  right  of  redemption  to  mortgagors. 
Section  11,  of  that  Act,  after  reciting  that,  as  to  questions  between  mortgagors 
and  mortgagees,  a  strict  adherence  to  the  rules  established  in  England 
might  be  attended  with  injustice,  gave  to  the  Court,  power  and  authority,  in 
all  cases  of  mortgage,  where,  before  the  passing  of  the  Act,  the  estate  had 
become  absolute  in  law,  by  failure  in  performing  the  conditions,  to  make 
such  order  and  decree  in  respect  to  foreclosure  or  redemption,  and  with 
regard  to  compensation  for  improvements,  and  generally  with  respect  to  the 
riglits  and  claims  of  the  mortgagor  and  mortgagee,  as  might  appear  just 
and  reasonable  under  the  circumstances  of  the  case. 

Bill  filed  in  1840,  for  redemption  of  a  mortgage,  executed  in  1810.  Judgment 
had  been  recovered,  in  an  action  of  ejectment,  by  the  mortgagee  against  the 
mortgagor;  and  under  an  execution  issued  upon  such  judgment,  the  Sheriff, 
in  the  year  1825,  sold  and  conveyed  the  equity  of  redemption  to  a  person 
who  had  acquired  the  legal  fee  from  the  mortgagee.  The  puixhaser  took 
possession  of  the  estate,  and  sold  and  leased  various  parts  of  it,  and  large 
sums  of  money  were  expended  Ijy  him,  and  those  claiming  through  him,  in 
building  and  other  permanent  improvement.s  upon  the  estate,  whereby  the 
property  had  greatly  increased  in  value.  Held  by  the  Judicial  Committee, 
affirming  the  decree  of  tlie  Executive  Council  in  Canada, — 

First,  That  by  the  11th  section  of  the  Act,  7  Will.,  c.  2,  the  right  to  redeem  was 
in  the  discretion  of  the  Court  of  Chancery  in  Canada  [7  Moo.  P.C.  225,  226] ; 
and. 
Secondly,   That,   the   mortgagor  having   abandoned   possession,  giving   up   the 

*  Present:   Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon, 
T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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legal  estate  without  enforcirg  his  right  of  redemption,  and  the  subsequent 
dealings  with  the  property  by  the  purchaser,  and  those  claiming  under  him, 
did  not  present  a  case  sufficient  to  justify  the  Court  of  Chancery  in  Canada, 
to  proceed  to  enforce  the  right  of  redemption  on  the  part  of  the  mortgagor, 
and  that  such  right  was  properly  lield  to  be  absolutely  extinguished  [7  Moo. 
P.C.  226,  227]. 

This  was  a  suit  for  the  redemption  of  an  estate  in  Western  Canada,  which  had 
been  mortgaged  in  fee,  [206]  in  1810,  and  had  lieen  forfeited  at  law  through  non- 
payment of  the  mortgage  debt.  Judgment  had  been  recovered  by  the  mortgagee 
against  the  mortgagor  upon  the  covenant  contained  in  the  mortgage  deed,  for  pay- 
ment of  the  mortgage  debt,  and  the  e.\ecution  had  issued  upon  such  judgment, 
under  which  the  Sheriff,  in  1825,  sold  the  equity  of  redemption  to  a  person  who, 
by  conveyance,  had  acquired  the  legal  fee  from  the  mortgagee.  The  purchaser  had 
been  in  possession  of  the  estate  for  many  years,  and  had  sold  and  leased  varioua 
parts  of  it.  The  purchaser,  and  those  claiming  under  him,  had  expended  large 
sums  of  money  in  permanent  and  substantial  improvements  of  the  property. 

Previous  to  the  estalilishment  of  tlie  Court  of  Chancery,  in  Upper  Canada,  by 
the  Colonial  Statute,  7  Will.  IV.,  c.  2  (a),  commonly  called  "  The  [207]  Chancery 
Act,"  the  relative  riglits  of  mortgagor  and  mortg'agee  were  governed  entirely  by 
the  Common  Law,  and  there  was  no  equitable  jurisdiction  for  redemption  or  fore^ 
closure.  Tlie  Chancery  Act  [s.  11],  after  reciting  that  as  to  quastions  lietween  mort- 
gagors and  mortgagees  "  a  strict  adherence  to  the  rules  established  in  England  might 
be  attended  with  inju.stice,"  gave  to  the  newly  constituted  Court  of  Equity,  power 
and  authority,  in  [208]  all  cases  of  mortgage,  where,  before  the  Act,  the  estate  of 
the  mortgagee  had  become  absolute  at  law,  generally  to  make  such  order  and  decree, 
with  regard  to  tlie  riglits  and  claims  of  mortgagor  and  mortgagee,  as  should  seem 
just  and  reasonalale,  under  all  the  circumstances  of  the  case. 

The  question  turned  entirely  upon  the  construction  of  the  eleventh  section  of  this 

(«)  The  sections  of  the  Canada  Chancery  Act,  7  Will.  IV.,  c.  2,  bearing  upon  the 
question,  are  the  sixth  and  eleventh. 

Sixth  Section. — "  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  the 
rules  of  decision  in  the  Court  of  Chancery  hereby  constituted  and  established,  shall 
be  tlie  same  as  govern  the  Court  of  Chancery  in  England  ;  and  it  shall  possess  full 
power  and  authority  to  enforce  and  compel  obedience  to  its  orders,  judgments,  and 
decrees,  to  the  same  extent  as  is  2Jossessed  by  the  Court  of  Chancery  in  England, 
in  respect  of  all  matters  within  its  jurisdiction,  except  when  otherwise  provided  by 
the  laws  of  this  Province." 

Eleventh  Section. — "  And  whereas  the  law  of  England  was,  at  an  early  period, 
introduced  into  this  Province,  and  has  continued  to  be  the  rule  of  decision  in  all 
matters  of  controversy  relative  to  property  and  civil  rights,  while  at  the  same 
time,  from  the  want  of  an  equitable  jurisdiction,  it  has  not  been  in  the  power  of 
mortgagees  to  foreclose,  and  mortgagors  being  out  of  possession,  have  been  unable 
to  avail  themselves  of  their  equity  of  redemption  ;  and,  in  consequence  of  the  want 
of  the.se  remedies,  the  rights  of  the  respective  parties,  or  of  their  heirs, 
executors,  administrators,  or  assigns,  may  be  found  to  be  attended  with  peculiar 
equitable  considerations,  as  well  as  in  regard  to  compensation  for  improvements, 
as  in  respect  to  the  right  to  redeem,  depending  on  the  circumstances  of  each  case; 
and  a  strict  application  of  the  rules  established  in  England  might  be  attended  with 
injustice ;  be  it  therefore  enacted  by  the  authority  aforesaid,  that  the  Vice-ChanceUor 
of  the  said  Court  shall  have  power  and  authority  in  all  cases  of  mortgage,  where, 
before  the  passing  of  this  act,  the  estate  has  become  absolute  in  law  by  failure 
in  performing  the  condition,  to  make  such  order  and  decree  in  respect  to  foreclosure 
or  redemption,  and  with  regard  to  compensation  for  iniprovement.s,  and  generally 
with  respect  to  the  rights  and  claims  of  the  mortgagor  and  mortgagee,  and  tlieir 
respective  heirs,  executors,  admini.strators,  or  assigns,  as  may  appear  to  him  just 
and  reasonalile,  under  all  the  circumstances  of  the  case,  subject,  however,  to  the 
appeal  jirovided  by  this  Act." 
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Statute,  whether  there  was  a  discretion  vested  in  the  Court,  to  grantor  withhold 
the  right  of  redemption  of  the  mortgaged  estate,  and  if  so,  whether  the  circumstances 
of  the  case  warranted  such  refusah 

The  facts  of  tlie  case  were  shortly  these:  — 

Thomas  Smyth,  of  Elizabeth  town',  in  the  Johnstown  District,  in  Western  Canada, 
since  deceased,  was  seised  in  fee  simple,  in  possession,  of  tiie  hinds  in  question, 
comprising  400  acres  in  the  Fourth  Concession  of  the  townshii^  of  Elmsley,  in  the 
County  of  Leeds,  in  the  District  of  Johnstown.  By  an  indenture  dated  the  8th 
day  of  Decemljcr,  ISIO,  made  between  Smjrth,  of  the  one  part,  and  one  Joseph 
Sewall  of  the  otiier  part,  Smyth,  in  consideration  of  £233  lis.  3d.  currency,  con- 
veyed these  lands  by  way  of  mortgage  to  Sewall,  his  heirs  and  assigns,  subject  to 
a  proviso  for  redemption  on  repayment  of  the  sum  of  £233  lis.  3d.  currency,  with 
interest,  on  the  3rd  of  August,  I'sil.  The  lands  comprised  in  the  mortgage,  con- 
sisted of  400  acres,  at  that  time  in  a  wild  and  uncultivated  state,  situate  on  the 
river  Rideau,  affording  a  site  on  the  bank  of  the  river  for  the  erection  of  mills  to  be 
turned  by  water  power  of  vast  extent,  but  remote  from  any  settlement,  and  without 
any  roads.  The  amount  of  the  mortgage  was  the  then  full  value  of  the  property. 
The  mortgage  money  was  not  repaid,  and  [209]  Sewall,  the  mortgagee,  in  Trinity 
Term,  1819,  recovered  a  judgment  in  the  Court  of  King's  Bench,  in  Upper  Canada, 
against  the  mortgagor,  Smyth,  for  £467  2s.  Gd.,  (being  the  amount  of  the  mortgage 
debt  and  interest,)  and  £13  13s.  costs. 

On  the  8th  of  August,  1825,  Sewall,  by  deed-poll,  absolutel)^  conveyed  the  mort- 
gaged premises  to  Charles  Jones,  in  fee,  and  all  his  right  to  the  money  secured 
by  the  mortgage. 

On  the  27th  of  August,  1825,  the  mortgaged  premises  were  put  up  for  sale  by 
public  auction  by  the  Sheriff,  under  a  writ  of  fieri,  facias,  sued  out  on  the  judgment 
against  Smj^h,  as  being  still  the  lands  of  Smyth;  and  at  this  sale,  Qiarles  JonciS, 
being  the  highest  bidder,  became  the  purchaser  thereof  for  the  sum  of  £105  currency ; 
and  the  Sheriff,  by  a  deed-poll,  dated  the  27th  of  August,  1825,  conveyed  in  the 
usual  form  to  Jones,  his  heirs  and  assigns,  all  tlie  lands  seized  under  the  execution. 

At  the  time  of  the  sale  the  only  erections  or  buildings  upon  the  lands  were  a 
small  shanty  and  saw-mill  of  very  trifling  value;  and  the  lands  themselves,  being 
in  almost  a  totally  unreclaimed  state,  not  more  than  an  eighth  of  an  acre  being 
cleared,  were  also  of  very  little  value.  Shortly  after  this  sale  the  mill-irons  belong- 
ing to  the  saw-mill  were  removed  from  off  the  premises  by  Smyth,  who  delivered 
up  possession  to  Jones,  as  purchaser  under  the  Sheritf's  deed. 

In  the  year  1826,  Abel  Russel  Ward  made  a  proposal  to  Jones  for  the  purchase 
of  the  lands  and  hereditaments;  but  from  a  desire  to  accommodate  Smyth,  and 
to  reinstate  him  in  the  possession  of  the  lands,  Jones  declined  to  enter  into  any 
treaty  without  first  giving  Smyth  an  opportunity  of  re-purchasing  the  lands;  and 
Jones  [210]  communicated  to  Smyth  his  intention  of  allowing  him  the  refusal  of 
purchasing  the  property  by  payment  of  the  debt,  interest,  and  costs  incurred  in 
respect  of  the  mortgage  transaction  with  Sewall.  Upon  receiving  this  communica- 
tion, Smyth  endeavoured  to  raise  the  necessary  money  for  the  purpose  of  such  pur- 
chase, but  finding  it  impossil^le  to  accomplish  his  object,  he  was  obliged  at  last  to 
decline  the  offer.  Jones  then  entered  into  an  arrangement  for  the  sale  of  the 
hereditaments  to  the  Respondent,  Abel  Russel  Ward,  and  one  James  Simpson  ;  and 
by  a  deed-poll  dated  the  30th  of  July,  1827,  in  consideration  of  the  sum  of  £600 
currency  of  the  province,  conveyed  the  lands  and  hereditaments  to  Truman  Hicock, 
as  trustee  for  Ward,  and  James  Simpson,  their  heirs  and  assigns,  as  tenants  in 
common  in  fee,  in  undivided  third  parts ;  viz.  two  undivided  third  parts  thereof 
to  Truman  Hicock,  and  the  other  one  undivided  third  part  to  James  Simpson. 

In  1831,  Hicock  conveyed  to  James  Simpson  two  sixths  of  the  estates,  and  the 
remaining  one  third  he  conveyed  to  Ward.  In  February,  1832,  James  Simpson 
and  Ward  conveyed  the  entirety  of  the  estate  to  the  Respondent,  William  Simpson, 
and  afterwards  by  a  deed  of  partition  between  Ward  and  Simpson,  it  was  agreed 
that  Simpson  sliould  be  entitled  to  two  thirds,  and  Ward  to  one  third  of  the  estates. 
Under  the  provisions  of  the  Provincial  Act,  Sth  Gectrge  IV.,  (the  Rideau  Canal 
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Act,)  certain  portions  of  the  mortgaged  limd  were  taken  for  the  purpose  of  con- 
structing the  canal,  and  the  same  have  since  become  vested  in  the  Crown. 

James  Simpson  and  the  Respondent,  Ahel  Russel  Ward,  entered  into  possession 
of  the  premises,  and  [211]  made  very  extensive  improvements  upon  the  same,  by 
clearing  portions  of  the  lands,  and  by  opening  roads  and  erecting  buildings;  and 
the  Respondent,  William  Simpson,  entered  into  the  joint  possession  of  the  premises, 
with  the  Respondent  Abel  Russel  Ward,  and  shortly  afterwards,  and  before  the 
execution  of  the  Deed  of  Partition,  the  Respondents  agreed  between  themselves  to 
lay  out  a  portion  of  the  said  pi'emises  as  a  village.  This  scheme  was  accordingly 
carried  into  effect,  and  the  village  is  now  called  "  Smyth's  Falls."  Part  of  the 
village  lots  became,  upon  the  partition,  vested  in  the  Respondent,  William  Simpson, 
and  the  other  part  thereof  in  the  Respondent,  Abel  Russel  Ward. 

Through  the  energy  and  enterprise  of  the  Respondents,  the  premises  at  length 
became  of  great  value,  and  they  afterwards  sold  many  of  their  village  lots  to 
different  persons;  the  purchasers  of  such  lots,  or  those  claiming  under  them,  being 
now  in  the  possession  and  enjoyment  of  the  parts  of  the  land  so  acquired  by  them. 

During  the  whole  of  this  period  the  Appellants,  the  sons  of  Thomas  Smyth, 
resided  in  the  vicinity  of  the  village.  And  Thomas  Smith,  the  original  mortgagor, 
up  to  the  time  of  his  death,  which  happened  in  the  year  1839,  also  lived  in  the 
neighbourhood  of  the  village.  Thomas  Smyth  by  Will  devised  all  his  lands  and 
hereditaments  to  the  Appellants. 

Soon  after  the  death  of  Thomas  Smyth,  the  Appellants  brought  an  action  of 
ejectment  against  the  Respondent,  William  Simpson,  to  obtain  possession  of  the 
lands  ;  and  the  Respondent  having  appeared  and  pleaded  thereto,  the  action  was 
sul>sequently  abandoned.  This  action  was  the  first  intimation  received  by  the 
[212]  Respondents,  that  the  Appellants  intended  to  make  any  claim  to  the  property 
in  question. 

In  November,  1840,  the  Appellants  filed  a  Bill  in  the  Vice-Chancellor's  Court,  iu 
the  Province  of  Upper  Canada,  against  the  Respondent,  William  Simpson,  as  the 
sole  Defendant  thereto ;  thereby  stating  the  seisin  of  Smyth,  the  mortgagor,  at  the 
date  of  the  mortgage  in  1810,  to  Sewall;  and  stating  the  mortgage,  and  that  the 
mortgage  debt  not  having  been  paid  at  the  time  appointed,  the  estate  of  Sewall 
became  absolute  at  law,  but  redeemable  in  equity ;  also  stating  the  Will  and  death 
of  Smyth,  and  that  the  estate  of  Sewall  had,  after  divers  conveyances,  become  vest€d 
in  the  Respondent,  William  Simpson,  and  praying  for  an  account  and  redemption. 

To  this  Bill,  Simpson  put  in  a  plea,  averring  that  the  Appellants  had  no  title  in 
law  or  equity  to  redeem. 

The  plea  was  argued  before  the  Vice-Chancellor,  who  overruled  the  same  with 
costs. 

Simpson  then  put  in  his  answer  to  the  Bill,  and  relied  upon  the  Sheriff"s  deed 
as  a  good  conveyance  of  the  whole  of  Thomas  Smyth's  interest  in  the  lands  ;  and 
also  upon  the  acquiescence  of  Tiiomas  Smyth  in  the  sale,  evidenced  by  his  having 
then  relinquished  possession  of  the  premises,  without  any  steps  ha\Tng  been  taken 
to  eject  him  therefrom  ;  and  by  his  having  withdrawn  not  only  his  personal  pro- 
perty but  also  the  fixtures  of  the  saw-mill.  The  answer  also  stated,  that  the  price 
paid  at  the  sale  was  the  full  value  of  tiie  property,  and  relied  upon  the  legal  efi'ect 
of  the  several  deeds  hereinbefore  mentioned,  and  upon  the  constructive  assent  of 
Tliomas  Smyth,  as  well  as  of  the  Appellants,  to  the  sales  effected  by  such  deeds ;  and 
he  [213]  set  out  and  relied  upon  the  11th  section  of  the  7th  Will.  IV.  c.  2.  And 
the  Respondent  also  set  fortli  the  particulars  of  the  sales  made  by  him  to  difl'erent 
persons  of  some  of  his  village  lots  ;  and  insisted,  that  these  several  persons,  as  well 
as  the  Respondent,  Abel  Russel  Ward,  and  those  claiming  as  purchasers  or  incum- 
brancers under  him,  and  also  Her  Majesty's  Attorney-General  of  the  Province,  in 
respect  of  those  portions  of  the  premises  which  had  been  set  apart  for  the  Rideau 
Canal,  were  all  necessary  parties  to  the  suit. 

On  the  2-lth  of  December,  1842,  the  Appellants  filed  tlieir  amended  Bill  against 
the  Respondents,  and  also  against  Tierney,  Brown  and  Ward,  therein-  stating  the 
several  conveyances  hereinbefore  mentioned;  and  that  subsequently  to  the  execu- 
tion  of   the  deed  of  pari  it  ion    the   Respondent,   Siujiison,   conveyed   several  of   his 
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village  lots  to  the  several  persons  named  in  the  aljove  answer,  and  praying,  that 
the  Defendants  might  answer,  and  that  an  aeeount  might  be  taken  of  what  re- 
mained due  for  prineipal  and  interest  on  the  mortgage,  and  of  the  rents  and  profits 
of  the  mortgaged  premises  received  by  Defendants,  and  others,  the  purchasers  of 
any  of  the  village  lots  so  conveyed  as  aforesaid,  or  any  other  person  or  persons  by 
their  order,  or  for  their  use,  or  which,  without  their  wilful  default,  might  have 
been  received  ;  and  that  upon  payment  of  what,  if  auj-thing,  should  appear  to  be 
due  for  principal  and  interest  on  the  mortgage,  after  deducting  the  rents  and 
profits,  the  Appellants  might  be  admitted  to  redeem  the  premises,  and  that  the 
same  might  be  re-conveyed  to  the  Appellants  and  their  heirs,  and  that  any  surplus 
of  the  rents  and  profits,  above  what  should  appear  to  be  due  for  principal  and 
interest  on  the  mortgage,  [214]  might  be  repaid  to  the  Appellants:  or  that  an 
account  might  be  taken  of  tlie  rents  and  profits  of  the  mortgaged  premises  received 
by  the  Respondents  and  other  Defendants,  or  any  other  persons  or  person  by  theii' 
order,  or  for  their  use,  or  which,  without  their  wilful  default,  might  have  been 
received;  and  that  upon  payment  of  a  proportionate  part  of  what  (if  anything) 
should  appear  to  be  due  for  principal  and  interest  on  the  mortgage,  after  deducting 
the  rents  and  profits,  the  Appellants  might  be  admitted  to  redeem  so  much  of  the 
mortgaged  premises  as  the  Respondents  and  other  Defendants  were  interested  in, 
and  that  the  same  might  be  re-conveyed  to  the  Appellants ;  and  that 
any  surplus  of  the  rents  and  profits,  above  the  pi-oportionate  part, 
might  be  repaid  to  the  Appellants,  without  prejudice  to  their  proceeding  against 
the  other  purchasers  of  the  village  lots  for  the  redemjttion  of  the  same  :  or  that 
upon  payment  of  what  (if  anj-tliing)  should  appear  to  be  due  for  principal  and 
interest  on  the  mortgage,  after  deducting  the  lastruientioned  rents  and  profits,  the 
Appellants  might  be  admitted  to  redeem  the  parts  of  the  mortgaged  premises 
wherein  the  Respondents  and  other  Defendants  were  interested,  and  that  the  same 
might  be  re-conveyed  to  tlae  Appellants,  and  that  any  surplus  of  the  same  rents  and 
profits,  above  what  should  appear  to  be  due  for  principal  and  interest  on  the  mort- 
gage, might  be  repaid  to  the  Appellants,  and  that  the  Respondents  might  pay  to  the 
Appellants  the  value  of  the  residue  of  the  mortgaged  premises,  and  a  compensation 
for  the  rents  and  profits  thereof  not  accounted  for,  or  the  purchase  monies  or  money 
received  in  respect  thereof,  with  interest  from  the  times  or  time  of  receiving  the 
same,  at  the  option  of  the  Appellants:  or  that  upon  payment  [215]  to  the  Re- 
spondents of  what  (if  anything)  should  appear  to  be  due  for  principal  and  interest 
on  the  mortgage,  after  deducting  the  rents  and  profits  of  the  mortgaged  premises 
received  by  the  Respondents,  or  any  other  persons  or  person  by  their  order,  or  for 
their  use,  or  which,  without  their  wilful  default,  might  have  been  received,  the 
Appellants  might  be  admitted  to  redeem  such  parts  of  the  mortgaged  premises  as 
the  Respondents  continued  interested  in,  and  that  the  same  might  be  re-conveyed  to 
the  Appellants,  and  that  any  surplus  of  the  last-mentioned  rents  and  profits,  above 
what  should  apjiear  to  be  due  for  principal  and  interest  on  the  mortgage,  might  be 
repaid  to  the  Appellants  by  the  Respondents,  and  that  the  Respondents  might  pay 
to  the  Appellants  the  value  of  the  residue  of  the  mortgaged  premises,  and  a  com- 
pensation for  the  rent  and  profits  thereof  not  accounted  for,  or  the  purchase  monies 
or  money  received  in  respect  thereof,  with  interest,  from  the  times  or  time  of  re- 
ceiving the  same,  at  the  option  of  the  Appellants,  and  for  further  relief. 

To  this  amended  Bill,  Simpson  put  in  a  demurrer,  for  want  of  parties,  alleging, 
as  cause  of  demurrer,  that  the  several  sub-purchasers,  named  in  the  Schedule  an- 
nexed to  the  amended  Bill,  were  necessary  parties.  This  demurrer  was,  on  the  11th 
of  July,  1843,  overruled  by  the  Vice-Chancellor. 

The  answer  of  Ward  to  the  amended  Bill,  set  up  the  same  defence,  and  relied 
upon  the  same  equitable  grounds,  as  were  set  up  and  relied  upon  by  the  Respondent, 
Simpson,  in  his  answer  to  the  original  Bill. 

Simpson,  in  his  answer  to  the  amended  Bill,  alleged,  that  in  1825,  the  estate 
was  not  worth  the  sum  due  [216]  upon  the  mortgage:  he  admitted  that  Jones,  James 
Simpson  and  Ward  had  notice  of  the  mortgage  to  Sewall,  but  that  he  believed  that 
no  legal  or  equitable  title  any  longer  existed  in  Smyth,  and  insisted,  that  Smyth  had 
his  remedy  under  the  Statute,  5  Geo.  II.,  c.  7,  to  have  had  paid  to  hinj  the  amount 
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due  before  he  was  deprived  of  l»js  property,  and  submitted,  that  the  Canada 
Chancery  Act,  7  Will.  IV.,  c.  2,  contemplated  cases  like  the  present,  and  that  the 
Appellants  were  not  entitled  to  redeem. 

The  other  Defendants  put  in  their  answers,  submitting,  that  they  were  pur- 
chasers for  valuable  consideration,  without  notice,  and  that  the  Appellants  had 
no  equity  to  redeem  the  premises. 

The  suit  being  at  issue,  admissions  were  made,  and  witnesses  examined  on  both 
sides.  The  cause  was  heard  before  the  Vice-Chancellor  of  Upper  Canada,  on  the 
4th  day  of  June,  18i8  [1845],  when  the  Court  decreed  redemption,  upon  terms  of 
making  compensation  for  improvements  made,  and  directing  an  account  to  be 
taken  of  the  mortgage  money  and  interest,  and  of  the  sums  received  upon  the  sale 
of  any  portion  of  the  mortgaged  property. 

The  Respondents  presented  a  petition  of  appeal  to  the  Governor  and  Court  of 
Appeal  for  that  part  of  the  Province  of  Canada,  formerly  Upper  Canada,  against 
the  order,  dated  the  30th  day  of  July,  1841,  overruling  the  plea  of  the  Respondent, 
William  Simpson,  to  the  original  Bill,  and  stat«d  the  reason  or  grounds  of  such 
appeal: — Because  the  Imperial  Act,  5  Geo.  II.,  cap.  7,  sec.  4,  rendered  the  equity 
of  redemption  upon  a  mortgage  in  fee  saleable,  under  a  writ  of  fieri-  facias  against 
lauds.  The  Respondents  also  by  the  same  petition  appealed  against  the  order  of 
[217]  the  Vice-Chancellor,  of  the  11th  day  of  July,  1843,  overruling  the  demurrer 
of  the  Respondent,  William  Simpson,  to  the  amended  Bill,  upon  the  following 
grounds: — Because  a  Bill  to  redeem  which  does  not  bring  before  the  Court  all  the 
persons  in  whom  the  legal  estate  is  vested,  is  unprecedented,  and  because  the  sub- 
purchasers from  the  mortgagee  are  interested  in  the  account  asked  by  the  prayer 
of  the  Bill,  which  account  could  not  be  taken  in  their  absence.  The  Respondents 
also  appealed  against  the  decree  dated  the  4th  of  June,  1845,  and  after  referring  to 
the  evidence  taken  in  the  cause,  submitted,  that  the  true  effect  of  all  the  evidence  was, 
that  the  debt  due  to  Sewall,  upon  the  mortgage  in  1825,  was  the  full  value  of  the 
property  at  that  period  ;  that  Smyth  having  tried  in  vain  to  raise  the  money  neces- 
sary to  redeem  or  to  sell  at  any  advance,  assented  to  the  sale  to  Ward;  that  Smyth 
and  the  Appellants  witnessed  the  various  improvements  carried  on  by  the  Re- 
spondents, not  only  without  complaint  or  notice  of  their  title,  but  in  many  in- 
stances with  approval  ;  that  under  the  circumstances,  a  decree  for  redemption  would 
be  contrary  to  equity  and  good  conscience ;  and  they  urged  the  following  reasons 
for  the  reversal  of  the  decree, — 

First, — Because  the  equity  of  redemption  was  well  conveyed  by  the  Sheriff's 
deed,  and  so  the  Appellants  had  no  right  to  redeem. 

Second, — Because  the  suit  was  defective  for  want  of  parties  on  the  grounds 
pointed  at  as  error  in  the  order  on  the  demurrer  in  the  cause. 

Third, — Because  whatever  might  be  the  legal  effect  of  the  various  deeds,  the 
acquiescence,  as  well  of  Thomas  Smyth,  as  of  the  Appellants,  in  them,  or  some 
[218]  of  them,  ought  to  have  been  regarded  as  estopping  those  parties  from  dis- 
puting the  validity  of  such  conveyances. 

Fourth, — Because  the  Coui-t  is  empowered  by  the  second  chapter  of  the  7th  of 
Will.  IV.  to  refuse  to  give  effect  to  the  right  to  redeem  ;  and,  under  all  the  circum- 
stances of  the  case,  the  Court  ought  in  the  exercise  of  a  sound  dhscretion  to  have 
dismissed  the  Bill. 

Fifth, — Because  the  decree,  instead  of  ordering  an  account  to  be  taken  of  the 
mortgage  money  and  interest,  ought  to  have  ordered  an  account  of  the  purchase- 
money  paid  by  the  Respondents,  and  interest  thereon :  or  at  all  events  ought  to 
have  ordered  an  account  of  improvements  made  by  those  through  whom  the  Re- 
spondents claim,  and  to  have  allowed  interest  for  the  same. 

Sixth, — Because  the  decree,  instead  of  directing  an  account  of  the  present  value 
of  the  improvements  made  by  the  Respondents,  ought  to  have  directed  an  account 
of  the  sums  expended  by  the  Respondents  on  permanent  improvements,  laying  out 
the  village,  making  roads,  surveys  and  defence  of  title ;  and  to  have  allowed  interest 
thereon. 

Seventh, — Because  the  decree,  in  directing  an  account  to  be  taken,  as  against 
the  Respondents,  of  the  sums  received  by  them  on  sales  of  any  portion  of  the  mort- 
gaged property,  and  in  directing  an   assignment  to  the  Appellants,  of  such  con- 
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tracts  for  the  sales  of  portions  of  the  mortgaged  jjruiiiises  as  were  in  any  respect 
open  and  unperformed,  was  plainly  erroneous  in  tlie  absence  of  those  parties,  and 
of  all  evidence  as  to  the  nature  of  the  contracts  upon  which  those  monies  have  been 
]iaid,  an  account  of  which  was  directed.  And  in  [219]  the  absence  of  all  evidence, 
respecting  such  of  the  contracts  spoken  of  as  being  open,  were  directed  to  be 
assigned. 

Eighth, — Because  son)e  of  the  purchasers,  at  all  events,  ought  to  have  been  re- 
garded as  purchasers  for  valuable  consideration  without  notice,  and  the  Bill  as 
to  tlicni  should  have  lieen  disn)issed. 

The  A|jpellants,  in  answer  to  the  petition  of  a])peal  of  the  Respondents,  insisted, 
that  the  orders  and  decree  so  appealed  from,  were  good,  for  the  following  grounds. 
As  to  the  Order  overruling  the  plea— because  an  equity  of  redemption  is  not  saleable 
by  a  .Siieriff  under  a  writ  of  execution  upon  a  judgment  at  law.  As  to  the  Order 
overruling  the  demurrer — because  the  rule  of  equity  as  to  parties  is  a  rule  of  con- 
venience, and  subject  to  the  discretion  of  the  Court,  and  is  relaxed  wherever  the 
purposes  of  justice  require  it,  and  under  the  circumstances  of  the  present  case, 
(in  which  a  rigid  adherence  to  the  rule  would  have  caused  a  failure  of  justice,)  its 
relaxation  was  attended  with  no  injury  or  inconvenience  to  any  one;  it  was  proper 
to  dispense  with  the  presence  of  the  persons  whose  absence  formed  the  ground  of 
the  demurrer.     As  to  the  decree  in  the  cause — 

First.  Because  the  Act  by  which  the  Court  of  Chancery  was  established,  and  its 
jurisdiction  defined,  gives  it  no  power  in  any  case  by  its  decree  to  extinguish  the 
equity  of  redemption,  and  thereby  to  deprive  the  mortgagor  of  his  property,  but 
merely  invests  it  with  a  more  extensive  discretion  than  was  posses.sed  by  the  Court 
of  Chancery  in  England  in  regulating  the  terms  upon  ■which  redemption  shall  be 
decreed. 

Second.  Because  if  the  Court  possessed  the  power  of  extinguishing  the  equity  of 
redemption  by  its  decree,  [220]  this  case  did  not  call  for  or  warrant  the  exercise  of 
such  a  power;  but,  under  the  circumstances  disclosed  by  the  evidence,  it  was  proper 
to  permit  redemption  upon  such  terms  as  were  conformable  to  equity  and  justice. 

Third.  Because  the  terms  upon  which  redemption  has  been  decreed  were 
equitable  and  just,  and  perhaps  more  favourable  to  the  Respondents  than  the  cir- 
cumstances of  the  case  in  strictness  warranted. 

The  appeal  came  on  to  be  heard  before  the  Court  of  Appeal  at  Toronto,  on  the 
25th,  26th,  27th,  2Sth,  and  29th  of  August,  18-16,  and  such  Court  consisted  of  the 
Honourable  Chief  .Justice  Robinson,  the  Honourable  Mr.  Justice  M'Lean,  the  Honour- 
able James  Buchanan  Macauley,  and  the  Honourable  Attorney-General  Smith, 
members  of  the  Executive  Council. 

I'he  Court  being  equally  divided  in  opinion,  delivered  their  judgments  seriatim.. 
Chief  Justice  Robinson  and  Mr.  Justice  M'Lean  being  of  opinion,  that  the  decree 
of  the  Vice-Chancellor  ought  to  be  reversed,  and  the  original  Bill  dismissed,  and 
the  Honourable  James  Buchanan  Macauley  and  Mr.  Attorney-General  Smith  being 
of  a  contrary  opinion  ;  and  thereupon  it  was  ordered  by  the  Court  that  the  cause 
be  re-argued  at  the  .next  sittings. 

In  the  interval,  the  Honourable  Henry  John  Bcjulton  was  sworn  in  a  member  of 
the  Executive  Council,  and  on  the  8th  of  Marcli,  1817,  the  Court  of  Apjieal  met 
pursuant  to  adjournment,  to  proceed  with  the  re-argument  of  the  Petition,  and  the 
Court,  as  then  constituted,  consisted  of  the  Honourable  Chief  Justice  Robinson, 
Mr.  Justice  M'Lean,  the  Honourable  James  Buchanan  Macauley,  and  the  Honour- 
able Henry  John  [221]  Boulton  ;  and  the  case  was  then  re-argued  by  one  Counsel  on 
each  side,  the  argument  being,  by  the  direction  of  the  Court,  confined  to  the  con- 
struction of  the  eleventh  section  of  the  Canada  Chancery  Act,  7th  Will.  IV.,  cap.  2, 
and  at  the  close  of  the  argument  the  Court  adjourned  until  the  27th  of  March,  1817, 
on  which  day  the  Court  again  met  pursuant  to  such  adjournment;  and  such  Court 
then  consisted  of  the  Honourable  Chief  Justice  Robinson,  Mr.  Justice  M'Lean,  the 
Honourable  James  Buchanan  Macauley,  the  Honourable  Henry  John  Boulton, 
and  also  the  Honourable  Jonas  Jones,  a  member  of  the  Executive  Council; 
and  at  such  sitting  the  Honourable  Chief  Justice  Robinson,  Mr.  Justice 
M'Lean,  the  Honourable  James  Buchanan  Macauley,  and  the  Honouralile  Henry 
John  Boulton,  delivered  their  respective  judgments,  seriatim,  concurring  in  the 
reversal  of  the  decree  of  the  4th  of  June,  1845,  and  in  ordering  the  original  bill  to 
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be  dismissed,  but  the  question  of  nosts  was  reserved.  'The  Honourable  Jonas  Jones 
did  not  deliver  any  judgment. 

The  Court  of  Appeal  again  met  on  the  15th  of  December  1847,  and  the  Court 
then  consisted  of  the  Honourable  Chief  Justice  lloljinson,  the  Honourable  James 
Buchanan  Macauley,  and  the  Honourable  Jonas  Jones;  and  it  was  then  ordered 
that  the  original  Bill  be  dismissed  with  costs,  and  that  the  judgment  of  the  Court 
of  Appeal  be  dated,  as  of  that  day,  on  the  ground,  that  by  the  11th  section  of  the 
Canada  Chancery  Act,  7  Will.  IV.,  cap.  2,  the  right  of  mortgagors  to  redemption, 
though  asserted  by  suit  within  twenty  years  after  the  mortgage  title  had  been 
acknowledged,  was  in  the  discretion  of  the  Court  of  Chancery,  and  that,  under  the 
circumstances  which  [222]  were  proved  to  have  existed  in  this  case,  it  was  not  a  case 
in  w'hich  such  right  ought  to  be  refused. 

From  this  decree  the  Appellants  appealed  to  Her  Majesty  in  Council,  and  the 
appeal  now  came  on  for  hearing. 

Mr.  Turner,  Q.C.,  and  Mr.  W.  T.  S.  Daniel,  for  the  Appellants. — The  principal 
question  arises  upon  the  constru'-tion  to  be  put  upon  the  11th  section  of  the  Act  of 
the  Canadian  Legislature,  7  Will.  IV.,  c.  2,  by  which  the  Court  of  Chancery  in  Canada 
was  established,  and  its  jurisdiction  defined.  We  submit,  that  the  Court  of  Equity 
in  Canada,  had  no  power,  by  its  decree,  to  extinguish  the  equity 
of  redemption,  and  thereby  deprive  the  mortgagor  of  his  property,  but  that  the  Act 
merely  invested  the  new  Court  witli  more  extensive  discretion  than  was  posse.ssed  by 
the  Court  of  Chancery  in  England  in  regulating  the  terms  upon  which  a  redemption 
should  be  decreed.  The  Vice-Chancellor  held,  that  according  to  the  true  construc- 
tion of  the  Act,  the  right  of  redemption  was  a  right  of  property  V^elonging  l)y  law  to 
the  mortgagor,  and  that  the  discretion  ve.sted  in  the  Court  by  the  Act,  was  to  be 
exercised  only  a-s  to  the  terms  upon  which  such  redemption  should  l>e  granted  with 
reference  to  the  compensation  to  be  made  to  the  mortgagee,  and  those  claiming  under 
him,  for  improvement  of  the  mortgaged  jiroperty.  The  Executive  Council  wrongly 
reversed  this  decree ;  as  they  had  no  power  to  refuse  the  right  of  redemption, 
inasmuch  as  the  mortgagee  had  not  been  in  possession  for  a  period  of  twenty  years 
without  the  recognition  of  the  mortgagor's  rights.  The  law  of  England  is  conclu- 
sive on  that  point,  and  the  [223]  Canadian  Act  introduced  such  law  with  respect  to 
mortgages.  Assuming,  however,  the  right  of  redemption  to  be  in  the  discretion  of 
the  Court,  by  virtue  of  the  Act,  the  circumstances  of  the  case  were  not  such  as  to 
justify  the  absolute  refusal  of  such  right,  which  totally  extinguishes  the  equity  of 
redemption. 

Their  Lordships,  without  calling  upon  Mr.  Stuart,  Q.C.,  and  Mr.  Hore,  for  the 
Respondents,  delivered  judgment,  as  follows,  by 

The  Right  Hon.  T.  Pemlierton  Leigh. — Had  their  Lordships  entertained  any 
doubt  in  this  case,  they  would  have  heard  the  Respondents'  counsel  before  coming 
to  a  decision,  but  it  really  appears  to  us,  that  the  case  admits  of  no  doubt  at  all. 

The  fir.st  question  which  is  made,  is,  whether  the  Canada  Chancery  Act  authorised 
the  Court  of  Chancery  in  that  Country  to  refuse  the  right  of  redemption,  when  it 
appeared  the  mortgagee  had  been  in  possession  for  a  period  of  twenty  years  without 
recognition  of  the  mortgagor's  right. 

It  is  said,  that  the  object  of  that  Act  was  to  introduce  into  Canada  the  law  of 
England,  relative  to  mortgages,  and  that  the  application  of  that  law  in  Canada,  in 
this  particular  case,  would  entitle  the  Plaintiffs  in  the  suit  to  redemption  of  the 
propert}'. 

Now,  in  order  to  see  what  the  intention  of  that  Act  is,  it  is  necessai'y  to  consider 
what  the  state  of  the  law  in  Canada  was  at  the  time  when  the  Act  passed  in  respect 
of  mortgages.  And,  as  we  understand,  it  was  this:  when  a  mortgage  was  made, 
giving  the  legal  title  [224]  to  the  mortgagee,  the  mortgagee  might  permit,  as  he 
usually  does  hore,  the  nioiigagor  to  continue  in  possession,  and  a.s  long  as  that 
arrangement  went  on,  and  tlie  mortgagee  brought  no  ejectment,  the  relative  position 
of  the  parties  was  the  same  as  it  would  be  in  this  country.  If  the  mortgagee  were 
desirous  of  converting  his  mortgage  into  an  absolute  and  indefeasilile  title,  in  this 
country,  lie  must  proceed  by  Bill  of  foreclosure,  unless  he  procures  a  release  of  the 
equity  of  redemption.  In  Canada  there  was  no  Court  in  which  any  such  right 
could  be  exercised  ;  there  was  no  Court  that  could  decree  a  foreclosure ;  and  all 
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tliat  the  mortgagee  eould  do  there,  was  to  recover  possession  by  au  action  of  eject- 
ment :  while  on  the  other  hand,  tlie  mortgagor,  if  he  desired  to  redeem  the  property, 
was  entitled,  under  the  Statute,  5  Geo.  II.,  c.  7,  s.  4,  at  any  tinje  during  the  pendency 
of  that  action,  to  come  in,  and,  by  jiayment  of  the  mortgage-money,  put  a  stop  to  the 
action,  and  retain  possession  of  his  property. 

That  being  the  law  then,  what  is  the  situation  of  a  person  who,  having  obtained 
possession,  and  thereliy  done  all  he  could  to  obtain  an  absolute  title,  proceeds  to 
sell  the  property!  Why,  ho  is  in  this  situation  :  he  has  a  title  which,  at  all  events,  is 
a  perfectly  good  possessoi-y  title,  which  there  is  no  power  in  law  to  disturb;  persons 
deal  with  him  on  that  assumption  ;  they  treat  it  as  an  absolute  legal  title;  la}'  out 
money  in  liuildings  and  imijrovements,  and  deal  with  the  estate  as  their  own.  In 
this  state  of  things  the  Canada  Chancery  Act  is  passed,  which  establishes  for  the 
first  time  a  Court  of  Chancer}'  in  Canada,  and  directs,  that  the  general  rules  and 
principles  of  the  Courts  of  Equity  in  England  sliall  be  administered  in  tlie  Court  of 
Chancery  in  Canada.  But  we  feel  that  we  cannot  administer  [225]  those  principles 
with  justice  between  the  parties  in  respect  of  mortgages,  because,  by  the  law  of 
England,  no  absolute  title  can  be  obtained,  except  by  foreclosure;  and  in  Canada, 
during  all  the  period  in  which  the  transactions  in  this  case  took  place,  there  was  no 
possibility  of  obtaining  a  right  of  foreclosure.  On  the  other  hand,  there  was  no 
mode  of  obtaining  the  right  of  redemption,  except  in  the  particular  form  I 
have  mentioned,  and,  therefore,  it  was  necessary  (and  with  a  providence  which 
one  does  not  always  see  in  Acts  of  Legislature,  a  provision  is  found  here)  to  guard 
against  the  inconvenience  of  applying  strictly  to  one  state  of  circumstances,  a  series 
of  laws  and  principles  which  were  introduced  with  respect  to  another. 

Now,  the  case  has  been  argued,  as  if  there  was  a  law  in  England,  l)v  which  a 
mortgage  is  absolutely  redeemable  after  a  period  of  twenty  years,  unless  there  has 
been  a  voluntary  release  of  the  equity  of  redemjition  on  the  part  of  the  mortgagor. 

The  law  is  no  such  thing.  The  law  does  not  go  beyond  this,  that  if  the  mortgagee 
rely  simply  on  the  title  ac'quired  by  possession,  there  being  no  dealing  between  the 
jiarties,  as  a  bar  to  the  riglit  of  the  mortgagor  to  redeem,  then  the  mortgagee  must 
show  uninterrupted  possession  for  the  period  of  twenty  years.  The  rule  does  not 
go  beyond  that.  A  dealing  between  the  mortgagor  and  the  mortgagee  may  take 
place,  notwithstanding  that  interval,  which  might  very  easily  alter  that  relation. 

Now,  the  Act  provides,  in  teniis  as  extensive  as  it  is  possible  for  language  to  fur- 
nish, not  merely  for  tlie  circumstances  under  which  redemption  shall  be  extinguished, 
but  for  the  question,  whether  redemption  shall  [226]  lie  decreed  or  not,  under  the 
peculiar  circumstances  of  the  case. 

Then,  if  such  be  the  spirit,  as  we  think  it  is,  of  the  Canada  Act,  what  are  tlie 
circumstances  here?  And  is  it  possible  to  .state  circumstances,  which  more  strongly 
illustrate  the  enormous  injustice  of  doing  what  it  is  contended  the  Court  of  Chancery 
in  Canada  ought  to  have  done  in  this  case? 

The  mortgage  was  made  in  1810:  in  1811),  judgment  was  recovered  upon  the 
mortgage  debt.  In  1825,  not  one  single  shilling,  a,s  far  as  it  appears,  of  principal 
or  interest,  having  been  paid,  steps  are  taken,  for  the  purpose  of  extinguishing,  as 
far  as  they  could  extinguish,  any  right  which  the  mortgagor  might  have  in  the 
property,  and  to  put  up  the  property  to  sale,  which  we  agree  mu.st  be  considered  as 
the  mere  machinery :  but  still  it  is  notice  to  the  mortgagor,  that  at  that  time  the 
mortgagee  means  to  convert  his  mortgage  title  into  an  irredeemable  title,  and  to 
prevent  any  right  of  redemption  on  the  part  of  the  mortgagor. 

At  this  period,  in  1825,  it  is  quite  clear  that  Sm}'th,  the  mortgagor,  was  in  pos- 
session of  the  estate.  Now,  if  he  chose  to  exercise  his  right  of  redemption,  what  had 
he  to  do?  Simply  to  refuse  to  deliver  up  possession  of  the  land,  and  require  an 
action  of  ejectment  to  be  lirought  against  him,  and  when  that  action  of  ejectment 
was  brouglit,  to  bring  the  money  into  Court,  and  put  a  stop  to  the  proceeding. 

But  is  that  the  step  which  he  takes?  Why,  instead  of  taking  that  step,  it  is  dis- 
tinctly stated  here,  that  he.  being  under  no  apprehension  that  he  had  power  or  right 
to  resist  the  proceeding,  retired  from  the  possession  of  the  land,  and  removed  the 
machinery  from  [227]  the  mill.  Wliat  could  he  do  more?  He  had  given  up  the 
legal  estate ;  he  had  conveyed  the  legal  estate  ;  he  gave  up  the  possession,  having 
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the  power  by  retaining  that  possession,  to  enforce  the  right  of  redemption,  if  that 
right  of  redemption  still  subsisted. 

But  instead  of  taking  these  steps,  he  voluntarily  retires  from  the  possession, 
knowing  that  the  mortgagee  is  doing  all  he  can  for  the  purpose  of  making  his  title, 
which  was  previously  a  redeemalsle  title,  an  irredeemable  title,  and  thus  barring  his 
right  of  redemption. 

Now,  after  that,  is  it  possible  for  us  to  say,  that  he  had,  subsequent  to  that  period, 
a  right,  by  any  means  then  existing  in  the  law,  to  enforce  that  claim  of  redemption? 
Yet  after  this,  after  this  property  has  been  sold,  it  is  here  again  stated,  that  so  far 
from  any  harshness  being  practised  against  the  mortgagor,  after  the  purchase  has 
been  made  by  Simpson,  the  property  is  offered  to  Smj^h,  if  he  will  pay  the  mort- 
gage debt  and  redeem  it.  He  did  neither;  and  under  these  circumstances,  the  pro- 
perty passes  from  hand  to  hand,  and  the  vendor  and  purchaser  might  well  consider 
the  title,  a  title  at  that  time  absolutely  incapable  of  being  disturbed  by  any  process 
of  the  Court. 

It  appears  to  us,  therefore,  tliat  under  these  circumstances,  there  never  was  a 
case  in  which  a  Court  was  more  fully  justified  in  refusing  the  right  of  redemption  ; 
that  the  decree,  therefore,  is  perfectly  right,  and  tliat  the  appeal  must  be  dismissed 
with  costs. 

[Mews'  Dig.  tit.  COLONY;  II.  Particulau  Colonies;  4.  British  North  America. 
Mortfiar/e — Ca  lyida — Ttede  mption. 


[228]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  ISLAND 

OF  JAMAICA. 

RICHARD    JAMES    CADE    BlUGUm^— Appellant;    JOHN    REED    HOLLINGS- 
yRO^'TB.,— Respondent*   [Dec.   9,    1850:  June   16,    1852]. 

Error  will  lie  on  a  non-suit  [7  Moo.  P.C.  237]. 

Nonsuit  will  not  lie  upon  a  wrong  venue,  if  there  is  no  issue  in  the  pleadings  upon 
the  locality  [7  Moo.  P.C.  236]. 

In  an  action  of  debt  upon  a  bond,  the  jury  returned  a  verdict  for  the  Plaintiff. 
The  Supreme  Court  of  Jamaica,  afterwards,  upon  motion  by  the  Defendant, 
ordered  a  judgment  of  nonsuit  to  be  entered  for  the  Defendant,  upon  the 
ground,  that  the  action  was  a  local  one,  and  that  the  venue  was  laid  in  a 
wrong  country.  The  Plaintiff  had  not  been  called  at  the  trial,  nor  was  any 
leave  reserved  to  enter  a  nonsuit.  Such  judgment,  upon  appeal,  reversed, 
the  Judicial  Committee  holding,  that  the  Supreme  Court  had  no  authority 
to  grant  such  judgment  of  nonsuit,  and  the  judgment  ordered  to  he  set  aside, 
and  a  venire  de  novo  awarded  [7  Moo.  P.C.  238]. 

Under  the  Statute,  7th  and  8th  Vict.,  c.  69,  an  appeal  allowed  direct  from  the 
Assize  Court,  at  Kingston,  in  Jamaica,  to  the  Queen  in  Council,  without  an 
intermediate  appeal  to  the  Court  of  Error  in  the  Island  [7  Moo.  P.C.  233]. 

This  was  an  action  of  debt,  brought  by  the  Appellant,  as  a  public  ofKcer,  and  on 
behalf  of  a  Bank  called  the  Planter's  Bank,  in  the  Island  of  Jamaica,  against  the 
Respondent,  one  of  several  sureties  to  a  bond  given  tO'  secure  the  balance  of  account 
current  which  might  at  any  time  become  due  on  advances  made  by  the  Bank  to 
Messrs.  Prescott  and  Hamilton  of  the  Island.  It  appeared  that  the  bond  was  e.xe- 
cuted  in  the  county  of  Middlesex,  in  the  Island,  but  that  the  action  was  brought  and 
the  venue  laid  in  the  county  of  Surrey,  where  the  alleged  breach  was  committed. 
The  Defendants  pleaded  several  pleas  to  the  action,  but  [229]  no  issue  was  raised  on 
the  venue,  not  being  the  county  where  the  bond  was  executed. 


*  Pre-sent:    The  Right  Hon.   Sir  James  Knight  Bruce,  L.J.,  Lord  Cranworth, 
L.J.,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  Jolm  Patterson. 
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At  tlie  trial  before  tlio  Chief  Justice,  at  the  Assizes  held  at  Kingston,  it  was 
proved,  that  the  bond  was  executed  at  Manchester,  in  the  County  of  Middlesex.  A 
verdict  was  returned  for  the  Plaintiff,  the  Appellant,  upon  the  several  issues.  The 
Plaintiff  was  not  called,  nor  was  leave  reserved  to  enter  a  nonsuit  on  any  point  of 
law. 

The  Defendant  aftei-wards  olitainod  a  rule  nisi,  for  a  nonsuit,  on  the  f^round  of 
misdirection  of  the  Judge,  in  not  charging  tlie  jury  that  no  action  would  lie  in  the 
county  of  Surrey,  the  bond  having  been  proved  to  have  been  executed  in  Middlesex. 
The  Defendant  also  moved  upon  other  grounds,  not  material  to  the  appeal,  that  a 
verdict  might  be  entered  for  him,  or  for  a  new  trial,  or  for  reduction  of  the 
damages. 

Cause  was  shown  on  ijehalf  of  tiic  Plaintiff  against  the  rule,  and  the  Supreme 
Court  ordered  that  the  rule  nisi  for  a  nonsuit  should  be  made  ab.solute. 

The  Chief  Justice  (Sir  J.  Rowe)  delivered  the  judgment  of  the  Court,  and  stated 
the  reasons  of  the  Court  for  making  the  rule  alisolute  for  a  nonsuit,  as  follows: 
"  We  are  of  opinion  the  rule  must  be  disposed  of  on  one  of  two  grounds,  which,  as 
distinguished  from  the  others  which  go  to  the  merits,  may  be  called  technical;  viz., 
that  the  action  being  on  a  bond,  which  is  not,  according  to  the  laws  of  the  Island, 
negotiable,  the  venue,  under  the  Dividing  Law,  31st  Geo.  II.  (a),  is  still  [230]  local, 
and  the  same  having  been  shown  to  have  been  executed  in  Middlesex,  tlie  action 
should  have  been  brought  in  that  county,  the  8th  section  of  the  8th  Vict.,  c.  28  (b), 
making  the  venue,  transitory,  lieing  confined  to  mere  money  bonds.  It  was  con- 
tended, that  looking  at  tlie  preamble  of  the  Stli  section  of  the  8th  Vict.,  c.  28,  '  that 
it  is  expedient  in  all  actions  lirought  upon  Ijonds,  bills,  notes,  or  otlier  negotiable 
securities  for  money,  the  venue  should  be  transitory,'  the  words  '  or  other  negoti- 
able securities,'  limit  tlie  securities  previously  enumerated  to  those  of  a  negotiable 
character,  and  that  the  venue  in  all  others  is  still  local.  It  was  further  contended, 
that  this  is  carried  out  in  the  enacting  part  of  the  clause,  wliich  states,  '  that  in  all 
actions  that  shall  hereafter  be  brought  in  the  Supreme  Court  for  the  recovery  of 
money  secured  by  any  bond,  bill,  note,  or  other  negotiable  security,  it  [231]  shall  be 
lawful  for  the  Plaintiff  to  lay  the  venue  in  either  of  the  three  counties,  altliough  the 
cause  of  action  shall  have  arisen  in  any  other  county,  any  law,  usage,  or  custom  to 
the  contrary,  in  anywise  notwithstanding.'  After  a  careful  consideration  of  this 
section  of  the  Act,  we  cannot  put  any  other  construction  on  the  language  used  by  the 
Legislature,  than  that  contended  for  by  the  Defendant.  If  we  were  to  hold  that  any 
lx)nd,  meant  all  bonds,  whether  negotiable  or  not,  under  the  Island  Acts,  then  we 
must  also  hold,  that  any  bill  or  note,  whether,  by  tlie  terms  of  it,  it  is  negotiable  or 
not,  comes  within  the  clause. 

(o)  Previous  to  the  year  1758,  the  Island  of  Jamaica  was  not  divided  into 
counties.  In  October  of  tliat  3-ear,  the  local  Act  .31  Geo.  II.,  c.  -4.  was  passed,  entitled, 
"  An  Act  for  dividing  the  Island  of  Jamaica  into  three  counties,  and  for  appointing 
Justices  of  Assize,  and  Oyer  and  Terminer."  The  5th  section  of  that  Act,  enacted, 
that  all  actions  brought  in  the  Supreme  Court  should  be  brought,  and  filed  in  the 
said  Court,  and  the  name  of  the  county  in  which  the  cause  of  the  action  shall  arise, 
should  be  endorsed  on  the  Declaration,  and  wrote  in  the  margin.  Where  the  cause 
of  such  actions  should  arise  in  Middlesex,  to  be  tried  in  the  Supreme  Court.  If  in 
Surrey,  to  be  tried  at  Kingston  ;  and  if  in  Cornwall,  to  be  tried  at  Savanna-la-Mar. 

(&)  The  other  local  Act,  8th  Vict.,  c.  28,  referred  to,  is  entitled,  "  An  Act  for  the 
further  improvement  of  the  Law,  in  certain  cases,  and  for  the  more  speedy  adminis- 
tration of  Justice."     The  8th  section  enacts  as  follows:  — 

"  And  whereas  it  is  expedient  that  the  venue  in  all  actions  brought  upon  bonds, 
bills,  notes,  or  other  negotiable  securities  for  money,  should  be  transitory  and  not 
local ;  Be  it  further  enacted.  That  in  all  and  every  action  or  actions,  suit  or  suits, 
that  shall  hereafter  I)e  brought  in  the  Supreme  Court  of  Judicature,  for  the  recovery 
of  money  secured  V)y  any  bond.  bill,  note,  or  other  negotiable  security,  it  shall  and 
may  be  lawful  for  tiie  Plaintiff  or  Plaintiffs  therein,  to  lay  the  venue  in  any  one  of 
the  three  counties  of  this  I.sland,  although  the  cause  of  such  action  or  actions  shall 
have  arisen  in  any  other  county,  any  law,  usage  or  custom  to  the  contrary,  in  any 
wise  notwithstanding." 
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"  This,  in  our  opinion,  would  hz  doing  a  violence  to  the  language  of  tlie  Act.  a.s 
we  think  the  enlargement  of  the  venue  is  confined  by  the  terms  of  the  section  to  sucli 
securities  as  in  their  nature  are  transferable;  for,  according  to  grammatical  con- 
struction, the  words,  '  or  other  negotiable  security,'  override  and  limit  those  which 
precede.  Is  the  bond  which  has  been  put  in  suit  in  this  action  of  that  nature,  which 
according  to  the  laws  of  the  Island  is  transferable,  and  when  transferred,  gives  a 
right  of  action  on  it  to  the  assignee?  This  mu.st  be  decided  by  a  reference  to  the 
14th  Geo.  III.,  c.  28  (n),  and  when  we  consider  what  [232]  the  assignee  of  a  bond  is 
directed  to  do,  it  will,  at  once,  be  evident  that  such  an  i)I)ligation  as  this  cannot  be 
considered  in  the  light  of  a  '  negotiable  security.'  The  third  section  gives  the  form 
of  the  assignment,  which  directs  the  sum  actually  due  for  principal  and  interest  to 
be  stated.  The  Legislature,  therefore,  clearly  contemplated  simple  money  bonds, 
for  on  no  other  could  the  a,ssignors  state  the  sum  due  for  principal  and  interest.  In 
all  bonds  of  indemnity,  of  which  this  is  one,  the  liability  to  pay  depends  on  some 
breach,  the  damage  on  which  must  be  the  subject  of  assessment  by  a  jury,  and  then 
the  bond  being  merged  in  the  judgment,  that,  and  not  the  bond,  would  be  the  su1> 
ject  of  transfer  under  the  provisions  of  the  same  Statute.  Where  then,  in  this  case, 
did  the  cause  of  action  arise?  The  answer  is,  where  the  bond  was  executed,  the  bond 
being  distinct  from  and  complete  without  the  condition.  The  bond  or  the  penal 
sum  is  the  debt  at  law,  and,  therefore,  the  cause  of  action  ;  the  obligation  depends 
wholly  upon  the  obligatory  part  of  the  bond,  the  condition  is  introduced  subse- 
quently, for  the  obligor's  advantage.  The  obligor,  in  the  first  [233]  instance, 
acknowledges  himself  indebted  ;  he  is  bound,  unless  he  gets  rid  of  the  obligation  ;  a 
condition  is  stated  by  means  of  which  that  is  to  be  done ;  if  the  condition  be  not  ful- 
filled, the  obligation  remains.  In  this  case,  as  the  evidence  shows  the  bond  to  have 
been  executed  in  Manchester,  the  venue  should  have  been  in  Middlesex." 

The  Appellant  presented  a  special  petition  to  Her  Majesty  in  Council,  praying 
for  leave  to  appeal  direct  to  the  Judicial  Conmiittee  against  this  judgment,  without 
proceeding  to  the  Court  of  Error  in  the  Island,  pursuant  to  Statute  7th  and  8th 
Vict.,  c.  69,  s.  1  (6),  which  their  Lordships  admitted  upon  terms  of  giving  security 
for  £300. 

The  Respondent  did  not  appear.  The  appeal  came  on  for  hearing  ex  jyarte  (9th 
Dec.  1850*). 

The  Attorney-General  (Sir  Frederick  Thesiger),  and  Mr.  Leith,  for  the  Appel- 

(o)  The  local  Act,  14th  Geo.  III.,  c.  28,  sec.  3,  above  mentioned,  is  as  follows  : — "  And 
be  it  enacted,  by  the  authority  aforesaid.  That  every  bond  that  shall  be  passed  or  paid 
away,  from  and  after  the  passing  of  this  Act,  shall  have  on  the  back  of  it  an  assign- 
ment, written  in  the  following  word  or  words  to  that  effect :  Be  it  remembered  that  I, 
A.  B.,  have  this  day  of  in  the  year  of  our  Lord  assigned 

the  within  bond  to  C.  D.,  his  executors,  administrators,  and  assigns,  and  that  the 
sum  of  is  due  thereon  for  principal  and  for  interest,  and  that 

no  payment  has  been  made  thereon,  more  than   is  this  day  set  forth   and 

allowed,  which  assignment  shall  be  made  under  the  hand  of  the  obligee  or  obligees, 
or  his,  her  or  their  attorney,  or  under  the  hand  of  one  or  more  of  his,  her  or  their 
executors  or  administrators,  which  assignment,  so  made,  shall  be  good  and  valid,  to 
all  intents  and  purposes,  as  if  the  assignee  or  assignees  of  such  bond  had  actually 
been  the  obligee  or  obligees  named  therein,  with  all  such  rights  and  powers  as  such 
obligee  or  obligees  could  have  to  put  the  said  Ixind  in  suit,  to  take  a  Judgment  thereon 
in  his,  her,  or  their  own  names,  and  to  issue  writs  for  the  recovery  thereof,  anything 
in  this  Act  or  any  law,  custom  or  usage  to  the  contrary  thereof  notwithstanding: 
Provided  always  that  the  name  or  names  of  the  nliligee  or  obligees,  and  the  assign- 
ment or  a.ssignments,  shall  I)e  sot  forth  in  the  declaration,  that  all  kind  of  fraud  may 
be  prevented.  . 

(6)  See  the  cases  of  Ee  Barnetf  (4  Moore's  B.C.  Cases,  453),  and  Att.-Gen.  of 
Jnmairn  v.  Mnndersnn  (6  Moore's  B.C.  Cases,  239),  where  the  Committee  admitted 
appeals  direct  under  this  Statute,  without  resort  to  the  intermediate  Court  of  Appeal 
in  the  Island. 

*  Present :  Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington. 
and  the  Rigiit  Hon.  Sir  Edward  Ryan. 
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liuit. — There  was  no  ground  I'or  a  nonsuit.  The  proceedings  are  altogether  irregular 
and  informal.  The  I'laintiii'  was  not  called,  nor  upon  any  objection  raised  was 
leave  re.served  to  the  Defendant  on  the  trial  to  move  to  enter  a  nonsuit.  Yet  tlie 
Court  afterwards  directed  a  judgment  of  nonsuit  to  be  entered,  upon  the  ground, 
that  the  action  was  a  local  action,  and  that  the  venue  should  have  been  laid  in  the 
county  of  Middlesex.  ln-[234]  dependeutly  of  the  irregularity  of  the  course  taken, 
of  nonsuiting  without  leave  being  reserved,  the  ground  upon  which  the  Court 
directed  the  nonsuit  was  erroneous  in  law.  Doyes  v.  HeweUon  (2  Bing.  N.C.  57.5) 
is  an  express  authority  against  such  ruling.  In  that  case,  as  in  the  present,  the 
question  of  locality  was  not  raised  by  any  issue,  and  the  Court,  therefore,  held,  that 
the  Defendant  was  not  entitled  to  a  nonsuit.  Even  if  the  bond  had  been  executed  by 
the  Defendant,  in  any  otlier  county  than  that  laid  in  the  declaration,  still,  wc  suli- 
iiiit,  the  action  was  properly  brought  in  tlie  county  of  Surrey,  and  the  ruling  of  tliC 
Chief  Justice  upon  that  point  was  contrary  to  law;  first,  because  under  the  local 
Act,  8th  Vict.,  c.  28,  sec.  5,  all  actions  upon  bonds  are  transitory  and  not  local ;  and, 
secondly,  because  the  breach  of  the  bond  was  the  cause  of  action,  and  that  arose  in 
the  county  of  Surrey.  The  learned  Judge  seems  to  have  mistalsen  the  law. 
Although,  2>''i'>ia  facie,  the  bond  itself  may  be  said  to  be  the  original  cause  of  action, 
yet  the  actual  cause  of  action  arose  upon  tlie  breach  of  the  condition  of  the  bond  by 
non-payment.  The  breach  having  taken  place  in  Surrey,  the  venue  was  rightly  laid 
tliere.  Sanders  v.  Coward  (l.'l  Mee.  and  Wei.  65),  Tuvkey  v.  Hawkins  (-1  C.B.  Uep. 
655). — [Sir  John  Patteson. — The  doubt  is,  whether  we  have  jurisdiction.  If  the 
present  case  arose  in  this  country,  a  Court  of  Error  could  not  take  notice  of  the 
nonsuit,  for  whether  there  is  error  in  law  or  fact,  does  not  appear  upon  the  record. 
All  the  record  sets  forth,  is  this: — ''Hut  because  the  said  Plaintiff  doth  nothing 
further  prosecute  his  suit  in  this  behalf  it  is  considered  he  takes  nothing  by  reason 
[235]  of  his  declaration  aforesaid."] — There  is  error  of  law  and  fact  apparent  upon 
the  face  of  the  record.  The  record  does  not  state  that  the  Plaintiff  was  called  ;  and 
upon  this  alone  the  Plaintiff  might  have  brought  a  writ  of  error.  Coram  nobis.  In 
Castledine  v.  Mundy  (4  Bar.  and  Ad.  90),  it  was  held,  that  a  Court  of  Error  would 
give  judgment  of  reversal,  if  there  was  error  of  law  on  the  face  of  the  record, 
although  error  in  fact  only  be  assigned.  All  doubt  upon  this  point  however  is  bet 
at  rest  by  the  Statute,  7  and  8  Vict.,  c.  69.  By  that  Statute  this  Court  has  jurisdic- 
tion to  entertain  matters  which  a  Court  of  Error  in  this  country  could  not.  In  fact, 
tlij  appeal  in  this  case  is  from  an  order  of  the  Court,  not  as  in  an  ordinary  case  of 
nonsuit.  In  Strotlier  v.  Hutch  inson  (4  Bing.  N.C.  83),  it  was  held,  that  a  bill  of  ex- 
ceptions would  lie  on  a  nonsuit.  Nothing  can  be  better  established  than  this,  that 
the  Court  has  no  power  to  enter  a  nonsuit  without  the  Plaintiff's  consent.  Lord 
EUenborough,  in  M  inch  in  v.  Clement  (1  Bar.  and  Aid.  252),  says,  "It  is  the  Plain- 
tiff's option  to  be  nonsuited  or  not."  It  was  held,  in  that  case,  that  where  a  legal 
objection  was  taken  at  the  trial  and  overruled  by  the  Judge,  without  reserving  the 
point,  and  the  Court  was  afterwards  of  opinion  that  that  objection  was  a  good 
ground  of  nonsuit,  they  would  grant  a  new  trial  only,  and  would  not  permit  a  non- 
suit to  be  entered.  Upon  th  se  grounds  we  sulunit  that  this  judgment  cannot  stand. 
This  nonsuit  must  be  set  aside,  and  the  case  sent  back  to  the  Court  below  for  a  new 
trial.  It  will  be  unnecessary  to  argue  the  other  question  in  this  appeal,  namely, 
that  the  construction  put  upon  the  local  Act,  8  Vict.,  c.  28,  by  the  Chief  Justice,  is 
incorrect. 

[236]  At  the  conclusion  of  the  Appellant's  argument  judgment  was  delivered, 
as  follows,  by 

Sir  John  Patteson. — 'We  are  all  agreed  that  this  nonsuit  was  clearly  wrong.  It 
is  not  necessary  for  us  to  give  any  opinion,  as  to  the  construction  of  the  Colonial 
Local  Acts  referred  to  in  this  case,  because,  even  supposing  this  were  a  local  action, 
tliat  was  not  a  matter  of  nonsuit,  because  the  locality  does  not  appear  upon  the  face 
of  the  record,  and  there  was  no  issue  which  could  be  given  to  the  jury  as  to  the 
locality;  and,  therefore,  if  the  Plaintiff  had  refused,  at  the  trial,  to  be  nonsuited, 
and  had  actually  appeared,  what  question  could  the  Judge  have  put  to  the  jury  with 
respect  to  the  locality,  there  being  no  issue  upon  it  1  To  nonsuit  him,  therefore,  fur 
a  wrong  venue  was  clearly  wrong ;  besides  the  wrong  venue  is  cured  by  the  Statute 
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of  16th  and  I7th  Car.  II.,  c.  8.  Th:  case  of  Boi/es  v.  Heiretson  (2  Bing.  N.C.  575)  is 
a  direct  authority  to  that  effect. 

Then  again,  even  .supposing  there  had  been  any  ground  of  nonsuit  at  the  '.rial, 
yet  no  such  ground  was  taken,  and  no  nonsuit  was  applied  for  at  the  trial,  and 
nothing  can  be  clearer,  than  that  without  leave  reserved  to  enter  a  nonsuit,  tlie 
Court  itself,  sitting  in  Banco,  cannot  afterwards  grant  a  rule  nisi.  That  has  been 
refused  over  and  over  again,  and  it  is  the  admitted  and  acknowledged  practice; 
therefore,  we  are  surprised  that  a  rule  nisi  should  have  been  granted  at  all,  upon 
tliat  ground;  but  we  see  that  the  rule  nisi  was  granted  on  other  grounds  besides, 
namely,  for  a  new  trial,  or  to  reduce  the  verdict,  and  .so  on  ;  and,  therefore,  the 
nonsuit  was  perhaps  put  [237]  in,  as  things  are  sometimes,  inadvertently ;  and 
the  Court  seems  to  have  overlooked  the  fact,  that  it  had  no  authority  or  power  to 
grant  any  such  nonsuit  as  was  sought. 

But  then  a  question  arises,  whether  or  not  it  is  a  matter  of  error.  Now,  it  is 
clearly  laid  down  in  Newell  v.  Pidr/eon  (1  Str.  235),  that  error  will  lie  on  a  nonniit. 
That  case  has  been  considered,  and  is  alluded  to  in  Strother  v.  Hutchinson  (4  Bing. 
N.C.  83),  in  which  it  is  said,  that  u  Bill  of  Exceptions  will  lie  where  the  Judge 
directs  a  nonsuit  wrongly;  even  though  it  appeared,  upon  the  face  of  the  Bill  of 
Exceptions,  that  the  party  had  appeared  and  had  refused  to  be  nonsuited.  In 
Corsar  v.  Reed  (21  Law  Journal,  Q.B.  18),  the  case  of  Strother  v.  Hutchinson  [4  Bing. 
N.C.  83]  came  under  the  consideration  of  the  Court  of  Queen's  Bench,  and  the  Court 
ruled,  that  a  Bill  of  Exceptions  would  not  lie  in  a  case  where,  upon  the  trial,  the  Judge 
directed  a  nonsuit,  the  Plaintiff  not  appuaring  when  called. 

Now,  in  this  case,  when  we  look  at  the  pleadings,  it  is  not  asserted  on  the  face  of 
the  record,  tliat  at  the  trial  the  Plaintiff  was  called.  It  is  only  stated  that  the 
Plaintiff  and  Defendant  came,  and  that  tlie  jury  were  sworn,  and  then  it  goes  on  to 
say,  not  that  the  jury  were  ready  to  give  their  verdict;  not  that  any  evidence  was 
given  ;  but  that  "  the  Plaintiff  did  not  further  prosecute."  That  is  alleged  in  an 
ungrammatical  way:  it  is  not  alleged,  that  the  Jury  were  ready  to  give  their  ver- 
dict; and,  thereupon,  the  Plaintiff  having  been  called,  did  not  come;  and,  there- 
fore, if  it  was  asserted  that  he  was  called,  and  did  not  come,  it  would  not,  in  truth, 
contradict  the  record  in  this  case.  However,  the  record  is  defective.  This  is  not 
a  right  form  of  [238]  judgment.  It  should  have  stated  that  the  Plaintiff  was  called, 
and  that  he  did  not  come,  "  therefore,  it  is  considered  that  the  Plaintiff  take  nothing 
by  his  writ."  Whereas  the  judgment  says,  "  take  nothing  by  his  declaration,"  which 
leaves  the  writ  untouched  ;  and  the  action  still  pending,  if  we  may  so  say.  But  it 
should  have  gone  on  to  say,  that  "  he  be  in  mercy,  and  that  the  Defendant  go  thereof 
without  a  day."  There  is  no  entry  of  that  kind  at  all ;  but  it  is  at  once  said,  that 
"  the  Plaintiff  should  take  nothing  by  reason  of  his  declaration  ;  "  and  then  "  that 
the  Defendant  sliould  recover  his  costs."  Those  matters  are  not  very  stringent ; 
but  this,  at  all  events,  (if  there  were  any  doubt  as  to  the  other  part  of  the  case, 
whether  there  could  be  a  writ  of  error  on  a  nonsuit,  directed  as  this  was,)  clearly 
shows,  that  there  was  an  error  in  the  record,  by  the  judgment  not  being  correctly 
entered. 

For  these  reasons,  we  think  it  clear,  that  this  judgment  must  be  set  aside.  We 
need  not  enter  into,  the  other  parts  of  the  case,  which  the  Attorney-General  told  us 
there  were,  but  we  must  leave  the  case  to  take  its  course,  when  it  comes  to  a  new 
trial.     We  think  that  the  judgment  must  be  set  aside,  and  a  venire  de  novo  awarded. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;    1.  W  hen  an  ajjpeal 

lies  generally.~\ 
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[239]  ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  JUDICATURE   AT 

BOMBAY. 

DOOLUBDASS  I'ETTAJIBEIJDASS  and  Others,— AjipeUants ;    RAMLOLL 
THACKOORSEYDASS  and  Oih&rs,— Respondents  *  [June  27  and  28,  1850J. 

Wager  contracts  between  the  Plaintiffs  and  Defendants  upon  the  price  that 
Patna  opium  would  fetch  at  the  next  Government  sale  at  Calciittii;  eacli 
party  knowing  that  the  other  might  use  means  to  enhance  or  depress  such 
price.  Held,  that  the  bidding  at  the  sale  by  one  of  the  Plaintiffs,  though 
done  colnurably,  and  as  it  appeared  only  to  enhance  the  price,  was  no  fraud 
on  the  D  fendauts,  or  upon  the  public,  as  he  had  a  right  in  common  with  oil 
the  world  to  bid  at  such  sale,  and  was  not  precluded  from  recovering  thi- 
amount  of  such  wager  contracts  by  the  fact,  that  .such  bidding  tended  to 
bring  about  the  event  by  which  the  wager  was  to  be  won  [7  Moo.  P.C.  261]. 

Held  also,  that  i  mploying  agents  at  such  sale  (all  of  whom  were  cognizant  that 
the  object  was  to  enhance  the  price  of  opium  sold)  to  bid,  there  being  no 
cvinieM  falsi  committed,  did  not  constitute  an  illegal  conspiracy,  or  such  fraud 
as  would  vitiate  the  wager  contracts  [7  Moo.  P.C.  26'?]. 

The  conunon  law  offence  of  engrossing  or  regrating  applies  only  with  respect 
to  the  necessaries  of  life  [7  Moo.  P.C.  262]. 

By  the  6th  Article  of  the  Convention  between  Great  Britain  and  France,  the 
French  Government  had  a  right  to  demand,  out  of  the  quantities  sold  at  the 
Government  sale,  300  chests  of  opium  at  the  average  rate  of  sale.  Held, 
that  no  fraud  on  the  vendors  was  conuuitted  by  inducing  the  French  Consul 
to  exercise  that  option  in  favour  of  the  Plaintiffs  [7  Moo.  P.C.  264]. 

After  the  contracts  were  entered  into  and  an  action  commenced  in  the  Supreme 
Court,  wager  contracts  wei'e  declared  invalid  l)y  the  Act  of  the  Lidian  Legis- 
lature, No.  21  of  1848,  which  enacts  "  that  all  agreements,  whether  made  in 
speaking,  writing,  or  otherwise,  by  way  of  gaming  or  wagering,  shall  be  null 
and  void,  and  no  suit  shall  be  allowed  in  any  Court  of  Law  or  Equity  for  re- 
covering any  sum  of  money  or  valuable  thing  alleged  to  be  won  on  any  wager, 
or  intrusted  to  any  person  to  aliide  tlie  event  of  any  game,  or  on  which  anv 
wager  is  made." 

Held,  that  this  Legislative  Act  did  not  affect  existing  contracts,  or  actions  already 
commenced  upon  such  contracts  ;  there  being  no  words  in  the  Act  sufficie/ir 
to  show  the  intention  of  the  Legislature  to  affect  existing  rights  [7  Moo.  P.C. 
256]. 

Statutes  are,  prima  facie,  deemed  to  be  prospective  only,  "  Nora  constitutin 
futuru  formam  iinpoiiere  debet,  non  praeteritis"  [7  Moo.  P.C.  256]. 

Moon  V.  Burden  (2  Exch.  Rep.  22)  approved  of  [7  Moo.  P.C.  257]. 

The  case  of  Levi  v.  Levi  (6  Car.  and  Pav.  239),  observed  upon  and  questioned 
[7  Moo.  P.C.  26:?]. 

This  was  an  action  on  promises  brought  by  the  Respondents,  Ramloll  Thackoor- 
seydass,  Luckinschund  [240]  Munneeram,  and  others,  trading  in  Bombay,  in  the  name 
and  firm  of  "  Ragoonatlidass  Ramloll,"  against  the  Appellants,  Doolu'bdass  Pettam- 
berdass,  Lellachund  Pettamberdass,  Ambaram  Pettamberdass,  and  Jetta  Pettamber- 
dass,  trading  in  Bombay  under  the  name  and  firm  of  ''  Doolulidass  Pettamberdass," 
to  recover  the  amount  of  forty-five  wager  contracts  made  between  the  Plaintiffs  and 
Defendants  in  October,  1846,  on  the  average  price  of  Patna  opium  at  the  next 
Government  sale  at  Calcutta.  The  parties  were  Hindoo  merchants  and  bankers  at 
Boml.)ay. 

The  plaint  contained  forty-five  counts.  The  first  count  stated,  that  on  the  20th 
of  October,  1846,  in  consideration  that  the  Plaintiffs,  at  the  request  of  the  Defend- 
ants, then  promised  to  pay  the  Defendants  within  a  reasonable  time  after  notice  of 


*  Present :    Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington,  the 
Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan 
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the  first  public  sale  of  oijium  to  take  place  at  Calcutta,  next,  after  the  making  of 
the  said  promise,  such  a  sum  of  money  as  should  be  equal  to  five  times  the  amount 
of  the  difference  between  the  average  price  of  one  chest  of  Patna  opium  of  the  opium 
to  be  sold  at  such  first  public  Government  sale  (to  be  calculated  according  to  the 
actual  price  which  the  whole  amount  of  Patna  opium,  which  should  be  sold  at  such 
first  public  Government  sale,  should  be  sold  for  and  realize),  and  the  sum  of 
Rs.  i;i.S6,  if  such  average  should  be  less  than  the  sum  of  Rs.  1386  per  chest,  the 
Defendants  promised  to  pay  the  Plaintift's  within  a  reasonable  time,  after  notice 
of  such  first  public  [241]  Government  sale  of  opium,  at  Calcutta,  such  sum  as  should 
be  equal  to  five  times  the  amount  of  the  dift'erence  between  the  sum  of  Rs.  1386  and 
the  average  price  of  one  chest  of  Patna  opium,  of  the  opium  to  be  sold  at  such  first 
public  Government  sale,  to  be  calculated  as  aforesaid,  if  such  average  should  exceed 
the  sum  of  Rs.  1386  per  chest.  Tliat  the  average  price  per  chest  of  the  Patna 
opium  sold  at  the  first  public  sale  of  opium,  which  took  place  at  Calcutta,  next 
after  the  making  of  the  said  promise,  viz.,  the  7th  of  Deceinljer,  1846,  was  Rs.  1793, 
one  quarter  of  a  rupee,  and  ll  Keas  per  clie.st,  and  exceeded  the  sum  of  Rs.  1386 
per  chest  by  Rs.  407,  one  quarter  of  a  rupee,  and  44  Reas  per  chest;  and  that  five 
times  the  amount  of  such  excess  amounted  to  Rs.  2036,  3  quarters,  19  Reas,  of  which 
the  Defendants  had  notice,  and  that  the  Defendants,  although  a  reasonable  time  had 
elapsed,  did  not  pay  such  difference  or  any  part  thereof.  The  Plaint  contained 
thirty-two  other  counts  upon  similar  contracts,  varying,  however,  in  dates  and 
amounts.  The  thirty-fourth  count  stated,  that  on  the  19tli  of  October,  1846,  in 
consideration  that  the  Plaintiffs,  at  the  requtst  of  the  Defendants,  would  then  pay 
the  Defendants  the  sum  of  Rs.  450,  the  Defendants  promised  the  Plaintiffs  to  pay 
the  Plaint'fis  with'n  n  r  n-onable  time  afler  notic^  of  the  fiist  public  Government 
sale  of  opium,  to  take  place  at  Calcutta,  next,  after  tlie  said  promise,  such  a  sum  as 
should  be  equal  to  five  times  the  difference  between  the  sum  of  Rs.  1400  and  the 
average  price  of  one  chest  of  Patna  opium,  of  the  Patna  opium  to  be  sold  at  the  first 
public  Government  sale  of  opium,  to  take  place  at  Calcutta,  nest,  after  the  said 
promise,  whether  the  said  average  should  exceed  or  be  less  than  the  said  sum  of 
[242]  Rs.  1400  (such  average  to  he  calculated  in  the  same  manner  as  the  average 
in  the  first  count  mentioned).  The  remaining  eleven  counts  were  upon  similar  con- 
tracts, whereby,  in  consideration  of  a  present  payment,  the  Respondents  were  to 
receive  the  differences  of  the  average  above  the  fixed  sum. 

The  Defendants  pleaded,  first,  iion  (/■<:su/npsit,  denying  the  several  contracts  as 
made;  secondly,  that  the  Plaintift's  caused  the  Defendants  to  enter  into  and  make 
the  several  contracts  and  promises  in  the  plaint  mentioned,  and  that  the  Defendants 
were,  in  fact,  induced  to  enter  into,  and  make  the  same  and  each  of  them,  through 
the  fraud  and  covin  of  the  Plaintiff's  and  divers  other  persons  in  [collusion]  with 
them.  Thirdly,  that  the  average  price  per  chest  of  the  Patna  opium,  so  sold  at  the 
said  public  Government  sale  as  in  the  said  several  counts  was  alleged,  was  an  average 
price,  enhanced  bv  and  through  the  fraud  and  covin  of  the  Plaintiffs  and  others  in 
concert  and  collusion  with  them.  Fourthly  (an  additional  plea,  filed  by  leave  of 
the  Court),  that  the  East  India  Company,  for  a  .long  time  previou.sly  to,  and  until, 
and  at  the  respective  times  of  the  making  of  the  promises  in  the  above  counts  men- 
tioned, had  been,  and  were  accustomed  to  hold  periodically,  public  and  auction  sales 
of  Patna  opium,  at  Calcutta,  upon,  under,  and  subject  to,  certain  accustomed  terms 
and  conditions,  and  wiiich  terms  and  conditions  were,  during  and  at  the  several 
times  aforesaid,  publicly  known  ;  to  wit,  at  Bombay  aforesaid,  and  that  during  all 
the  times  aforesaid,  it  was  a  practice  and  usage,  in  Bombay,  to  speculate  and  traffic 
by  way  of  wager,  upon  the  chances  and  contingencies  of  the  prices  of,  and  for  which, 
the  Patna  opium  to  be  offered  for  sale,  and  bid  for  at  the  said  accu.stom id  [243] 
sales,  should  be  sold  and  knocked  down,  and  that,  according  to  the  course  of  dealing 
and  usage  of  and  amongst  merchants  and  others  engaged  in  the  said  speculation 
and  traflSc,  in  Bombay,  the  words  "First  public  Government  sale,"  "  Fii'st  sale," 
"  First  sale  to  be  made  by  Government,"  "  First  auction,"  or  any  other  words, 
phrase,  or  expressions  whatever,  signifying  or  referring  to  either  of  the  public 
sales  hereafter  to  be  held,  did,  during  and  at  the  times  aforesaid,  when  written,  or 
used  and  employed,  in  any  and  every  contract,  engagement,  or  promise,  in  or  con- 
nected with  the  said  speculation  and  traffic,  signify,  refer  to,  and  denote  a  sale  or 
sales  to  be  held  under,  upon,  and  subject  to  the  accustomed  terms  and  conditions, 
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and  not  otherwise:  and  that  the  several  contracts  and  promises  of  the  Defendants, 
in  the  above  counts  mentioned  and  set  out,  were  respectively  made  at  Bombay  afore- 
said, and  subject,  aecordinfj;  to  the  usage  and  course  of  dealing,  and  witli  reference 
tliereto,  and  that  the  first  ])ul)lic  Government  sale  in  the  contracts  and  promises, 
and  in  the  above  several  counts  respectively  mentioned,  was,  and  signified,  and, 
at  the  resjiective  times  of  the  making  of  the  contracts  and  jiromises,  and  all  along 
was,  by  the  I'laintitfs  and  by  the  Def  ndants,  intended  to  signify,  such  usual  puljlic 
auction  sale  of  tlie  East  India  Comjiiiny,  under  and  suliject  to  tlie  accustomed  term? 
and  conditions  as  should  then  next  take  place;  and  the  Defendants  averred  that 
no  public  Gov  rnment  sale  under  or  sul)ject  to  the  terms  or  conditions,  or  accord- 
ing to  the  usage  and  course  of  dealing,  or  according  to  the  intent  and  meaning 
of  the  contracts  and  promises  respectively,  and  of  the  parties  thereto,  as  in  this  plea 
above  de-[244]-scribed,  had,  since  the  making  of  the  contracts  and  promises,  or  either 
of  them,  and  before  the  connnencement  of  tlie  suit,  taken  place  ;  but  that  on  the  day  in 
that  behalf  in  the  several  counts  described,  a  certain  public  Government  sale  of 
opium  at  Calcutta,  being  the  next  public  Government  sale  of  opium  after  the  mak- 
ing of  the  several  contracts  and  promises,  did  in  fact  take  place,  the  terms  and 
conditions  of  which  sale  last  aforesaid,  were  and  are  materially  diffei'ent  from  the 
accustomed  terms  and  conditions. 

The  Plaintiffs  joined  issue  on  the  first  plea,  and  traversed  each  special  plea  by 
tlie  general  rejilication  de  injuriti. 

The  cause  was  tried  liefore  the  Chief  Justice  (Sir  Erskine  Perry)  and  Sir  William 
Yardley,  Puisne  Judge,  in  March,  1849.  From  the  evidence,  taken  under  a  com- 
mission at  Calcutta,  and  given  viva  voce  at  the  trial,  it  ai)peared,  as  laid  in  the 
jilaint,  that  on  the  20th  of  October,  1848,  the  Appellants  and  Respondents  mutually 
entered  into  verbal  contracts,  by  way  of  wager,  to  the  effect,  that  the  Respondents 
would  pay  to  the  Appellants  such  a  sum  of  money  as  should  be  equal  to  five  times  the 
amount  of  the  difference  between,  the  average  price  of  one  chest  of  Patna  opium,  of 
the  opium  to  be  sold  at  the  first  public  Government  sale  of  opium  at  Calcutta,  to  be 
calculated  according  to  the  actual  pirice  which  the  whole  amount  of  Patna  opium 
which  should  be  sold  at  such  sale  should  realise,  and  the  sum  of 
Rs.  1386  if  such  average  should  be  less  than  Rs.  1.386,  and  that 
the  Appellants  would  pay  the  Respondents  a  similar  sum  if  such  average  should 
exceed  the  sum  of  R.s.  1386.  Tliat  on  the  20th  of  August,  1846,  the  Government 
issued  a  noti-[245]-fication  or  advertisement,  that  the  next  Government  sale  would 
take  place  on  the  30th  of  November,  1846,  and  that  2405  chests  of  opium  would  be 
put  up  for  sale  at  Calcutta:  under  these  conditions  (among  others)  of  sale;  that  the 
opium  would  be  offered  at  the  upset  price  of  400  Rs.  per  chest  ;  that  if  2405  chests 
should  not  be  sold,  it  should  be  competent  to  the  Board  of  Customs,  Salt  and  Opium, 
to  dispose  of  the  lots  which  remained  on  hand  at  future  sales  ;  that  eight  other  sales 
would  take  place  in  the  seven  ensuing  months  ;  that  under  the  sixth  article  of  the 
convention  between  Great  Britain  and  France,  of  the  7th  of  March,  1815  (a),  the 
agents  in  India  of  His  Majesty  the  King  of  the  French,  or  persons  duly  appointed  b}- 
them,  were  entitled  to  demand  that  out  of  the  quantities  of  the  Behar  and  Benares 

(a)  The  6th  Article  of  the  Convention  between  Great  Britain  and  France,  dated 
the  17th  of  March,  1815,  al)ove  referred  to,  is  as  follows:  — 

"  Article  6th. — With  regard  to  the  trade  in  opium,  it  is  agreed  between  the  liigh 
contracting  parties  that  at  each  of  the  periodical  sales  of  that  article,  there  shall 
be  reserved  for  the  French  Government,  and  delivery  upon  requisition  duly  made  by 
the  agents  of  His  Most  Christian  Majesty,  or  by  the  persons  duly  appointed  by  them, 
the  number  of  chests  so  applied  for,  provided  that  such  supply  shall  not  exceed  three 
hundred  chests  in  each  year,  and  the  price  for  the  same  .shall  be  determined  by  the 
average  rate  at  which  opium  shall  have  been  sold  at  every  such  periodical  sale,  it 
being  understood  that  if  the  quantity  of  opium  applied  for  at  anv  one  time  shall  not 
be  taken  on  account  of  the  French  Government  by  the  agents  of  His  Most  Christian 
Majesty,  within  the  usual  period  of  delivery,  the  quantity  so  applied  for  shall  never- 
theless be  considered  as  so  much  in  reduction  of  the  three  hundred  chests  herein- 
before mentioned.  The  requisition  for  opium  as  aforesaid,  are  to  be  addressed  to 
the  Governor-GeTieral  at  Calcutta,  within  thirty  days  after  notice  of  the  intended 
sales  shall  be  published  in  the  Government  Gazette." 
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opium  decliired  as  above  for  sale  at  the  nine  sales,  there  should  be  deli-[246]-vered 
to  them,  at  the  average  of  the  particular  sale  or  sales  to  which  opium  so  applied 
for  might  belong,  a  quantity  not  exceeding  in  the  aggregate  300  chests.  It  further 
tippeared,  that  the  Government  of  India  possessed  the  monopoly  of  cultivating  and 
the  sale  of  opium  in  India.  That  the  sales  were  conducted  in  the  same  manner  as 
sales  in  general  by  public  auction,  with  unrestricted  public  competition,  and  that 
such  sales  afforded  the  public  in  India  opportunities  of  purchasing  opium,  the 
Government  of  India  having  bound  themselves,  by  the  published  conditions,  to  sell 
to  the  higliest  bidder  above  the  upset  price  of  Rs.  400  per  chest.  That  it  was  very 
usual  in  India  for  parties  to  make  wagering  contracts  upon  the  average  price  of 
opium  at  these  public  sales.  That  the  native  merchants'  houses  entered  extensively 
into  such  transactions,  and  had  done  so  for  the  lasfthirty  years;  that  parties  who 
speculated  for  the  rise  usually  attended  at  the  sales,  and  bought  the  opium  them- 
selves ;  that  it  was  always  known  beforehand  who  were  the  great  speculators  ;  and 
that  it  was  well  known  in  India  that  the  Respondents  intended  and  had  threatened 
to  buy  up  all  the  opium.  It  was  also  in  evidence,  that  the  Respondents  and  their 
brokers,  having  entered  into  a  number  of  similar  contracts  with  other  parties  to  a 
very  large  amount,  to  effect  a  rise  in  the  price  of  opium,  procured  certain  person.'? 
to  bid  at  the  first  sale,  which  took  place  on  the  30th  of  November,  and  that  tlie 
biddings  were  forced  up  till  the  price  bid  for  the  first  lot  was  Rs.  130.000,  a  price 
so  extravagant,  that  the  Government  Officer  stopped  the  sale,  without  having 
knocked  down  a  single  lot.  That  the  opium  was  again  put  up  for  sale  on  the  4tii 
of  December,  1848,  with  an  additional  condition,  that  it  should  [247]  be  lawful  for 
the  Government  Officer  to  withdraw  any  lot,  and  put  it  up  again  at  an  upset  price, 
diminishing  the  same  until  a  bona  fide  bid  was  obtained.  That  about  this  rime  the 
Respondents'  agents  purchased  from  the  French  Consul  at  Calcutta,  representing 
the  French  Government,  the  right  to  demand  300  chests  of  opium,  paying  him  Rs. 
30,000  for  it,  in  order  to  reduce  the  number  of  chests  to  be  offered  for  sale.  That 
the  sale  took  place  on  the  7tli  of  December,  1846,  when  the  Respondents  and  their 
agents,  and  many  other  persons,  attended,  and  1315  chests  of  opium  were  purchased 
by  the  Respondents,  through  their  agents,  at  an  average  price  of  Rs.  1793  per 
chest. 

The  Court  took  time  to  consider  their  verdict  and  judgment;  and  on  the  4th  of 
April,  1849,  pronounced  their  judgment.  The  Chief  Justice  [Sir  Erskine  Perry] 
was  of  opinion,  that  the  verdict  should  be  entered  for  tlie  Plaintiffs  upon  each  of  the 
issues;  that  the  Plaintiffs  were  not  bound  by  any  rule  of  law  to  disclose  to  the  De- 
fendants that  they  intended  to  make  larger  purchases  then  than  they  did  on  former 
occasions  ;  that  it  was  their  interest  to  raise  the  price  as  high  as  they  could,  on  this 
as  on  all  former  occasions,  and  it  was  the  Defendants'  own  fault  for  not  perceiving 
that  circumstances  in  the  present  case  enabled  the  plaintiffs  to  do  so  with  effect,  and 
that,  therefore,  judgment  should  be  entered  for  the  Plaintiffs  for  the  difference  on 
the  several  contracts  declared  upon  in  the  plaint. 

Sir  William  Yardley  differed  from  the  Chief  Justice,  and  expressed  his  opinion, 
that  the  Plaintiff's,  having,  at  the  time  of  the  making  of  these  bargains,  cherished 
the  design  of  forcing  up  the  prices  by  the  expenditure  of  a  very  large  sun.  of  monev, 
in  the  purchase  of  the  opium,  at  a  price  very  much  higher  than  it  would  have  [248] 
otherwise  fetched,  in  order  that  they  might  win  a  much  larger  sum  of  money  on  the 
wagers  they  had  made,  and  having  in  jiursuance  of  such  design,  by  themselves  and 
agents,  attended  the  sale,  and  by  advancing  on  their  own  biddings,  actually  forced 
lip  the  price  to  a  fictitious  and  delusive  height,  and  thus  greatly  enhanced  the 
average  price;  the  second  and  third  pleas  on  this  record  had  lieen  proved,  and 
that,  consequently,  there  ought  to  be  a  verdict  for  the  Defendants,  upon  the  issues 
raised  by  those  pleas.  As  the  Chief  Justice  had  the  casting  vote,  the  verdict  was 
entered  generally  for  the  Plaintiffs,  for  the  whole  amount  claimed,  with  interest  and 
costs. 

From  this  verdict  and  judgment  the  present  appeal  was  brought,  and  the  Appel- 
lants contended  that  the  same  was  erroneous,  and  ought  to  be  reversed,  for  the 
following  reasons:  — 

1st.  IJecause  the  verdict  and  judgment  ought  to  have  been  given  in  favour  of 
the  Appellants. 
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2nd.  Because  the  contracts  alleged  n-ero  not  jiroved,  and  because  evidence  was 
improperly  received  and  admitted  in  support  of  the  same,  and  that  the  Respond- 
ents ought  to  have  been  nonsuited  at  the  trial. 

3rd.  Because,  although  the  Court  would  not,  upon  appeal,  as  in  a  somewhat 
similar  case,  upon  demurrer  {Ruiiilull  Tluickoorsei/dass  v.  Soojunvnull  DhundmulL 
6  Moore's  P.C.  Cases,  •S.'IO),  presume  that  the  Respondents  intended  to  act,  or  would 
act,  illegally  or  improperly,  yet  the  Respondents  in  this  case  are  now  proved  to 
have  done  so,  and,  upon  facts  given  in  evidence,  were  not  entitled  to  recover. 

■1th.  Because  the  whole  of  the  transactions  were,  upon  the  facts  proved  at  the 
trial,  illegal  and  void,  and  were  contrary  to  public  i)olicy,  as  prejudicially  affect- 
[249]-iiig  the  interests  of  the  public  and  the  State,  and  the  public  market  and  price 
of  an  article  of  State  monopoly. 

5th.  Because  the  transactions  were  illegal  and  void  by  Hindoo  law  ;  were  con- 
trary to  the  jiolicy  of  that  law  ;  and  the  Respondents  having  been  guilty  of  artifice 
and  collusive  practice,  deceit  and  fraud,  were  not,  according  to  Hindoo  law,  entitled 
to  recover. 

6th.  Because  the  Respondents  had  .secured  the  power  and  control  over  the  result 
of  the  wagers  in  their  own  hands,  and  intended  to  use,  and  in  fact  did  use,  such 
power  in  their  own  favour,  and  in  fraud  of  the  Appellants. 

7th.  Because  the  Respondents  were  guilty  of  a  conspiracy,  and  also  of  fraudulent 
and  illegal  concealment,  practices  and  contrivances  to  defraud  the  Appellants,  in 
inducing  them  to  enter  into  the  alleged  contracts. 

8th.  Because  the  alleged  contracts  refer  only  to  one  particular  time  and  occasion, 
viz.,  the  Government  auction,  advertised  for  the  .'iOth  of  November,  1846;  that  they 
related  only  to  an  average  to  be  ascertained  at  that  date,  and  on  that  occasion  ;  and 
it  was  from  that  date  only  that  the  time  for  payment  was  to  be  calculated  ;  and  that 
as  no  opium  was  sold,  nor  any  average  ascertained  on  that  occasion,  the  contracts 
became  inoperative,  and  the  Respondents  were  not  entitled  to  recover  the  damages 
awarded  to  them. 

9th.  Because  the  auction  on  the  7th  of  December  was  not  the  sale  to  which  the 
alleged  contracts  were  intended  to  apply  ;  that  it  was  not  a  continuation  or  adjourn- 
ment of  the  auction  of  the  30th  of  November  ;  that  it  was  an  entirely  new  .sale,  at  a 
different  time  and  on  different  terms  ;  and  its  nature  and  character  entirely  changed 
f)  om  that  contemplated  by  the  Ap  [250]-pellants,  and  to  which  the  alleged  contracts 
were  intended  to  apply. 

10th.  Because  the  Respondents  were  guilty  of  conspiracy  and  fraud,  and  illegal 
and  improper  conduct  at  and  prior  to  the  last-mentioned  sale,  whereby  the  price 
of  opium  was  improperly  enhanced  in  fraud  of  the  Appellants,  as  well  as  to  the 
iiijui'y  and  prejudice  of  the  public. 

11th.  Because  the  Respondents,  in  fraud  of  the  Government  and  public,  as  well 
as  in  fraud  of  the  Appellants,  did  unlawfully  conspire,  and,  by  artifice  and  collusion, 
contrive  to  keep  out  of  the  Government  sale,  and  prevent  the  Government  from  then 
selling,  a  large  quantity  of  the  opium  advertised  and  intended  to  be  there  sold,  and 
to  the  sale  of  which  the  alleged  contracts  of  the  Appellants  had  reference. 

12th.  Because  the  conduct  of  the  Respondents,  in  respect  to  the  sale  of  the  7th 
of  December,  prevented  any  legal  average  from  being  struck  or  ascertained. 

13th.  Because  the  Respondents  caused  delusive  biddings  to  be  made  at  such 
sale,  in  order  to  compel  the  public  to  bid  larger  sums,  and  to  purchase  at  higher 
prices  than  they  would  otherwi.se  have  done,  and  .succeeded  by  such  delusive  biddings 
in  compelling  a  bona  fide  purchaser  to  give  such  increased  amount,  whereby  the 
average  price  was  enhanced  for  the  Respondents'  own  benefit. 

14th.  Because  the  Respondents  prevented  a  fair  and  hona  fide  sale  taking  place, 
and  were  guilty  of  a  conspiracy  in  fraudulently  enhancing  the  price  to  the  public, 
and  preventing  their  purchasing  at  fair  prices  at  such  sale. 

15th.  Because,  under  Act,  No.  21  of  1848,  passed  by  the  Governor-General  of 
India  in  Council,  and  [251]  intituled,  "  An  Act  for  avoiding  wagers,"  the  Court  below 
ought  not  to  have  allowed  and  entertained  the  suit,  or  to  have  heard  or  tried  the 
same  after  that  Act  was  passed. 

16th.  Because,  even  if  the  verdict  and  judgment  were  rightly  entered  for  the 
Plaintiffs,  interest  ought  not  to  have  been  awarded  to  them. 
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17tli.  Because  no  costs  ought  to  have  been  awarded  to  them. 

The  Respondents  relied  upon  the  following  reasons  in  support  of  the  judgment 
appealed  from :  — 

1st.  Because,  there  was  legal  evidence  of  the  contracts  set  out  in  the  plaint,  and 
the  verdict  was  unanimously  given  upon  the  first  issue. 

L'nd.  Because,  the  said  first  sale  referred  to  by  the  several  contracts  mentioned 
iii  the  plaint  took  place,  and  there  was  such  an  average  price  as  that  referred  to 
by  the  contracts  at  the  first  sale. 

3rd.  Because  there  was  no  evidence  to  support  the  fourth  plea,  and  there  is  no 
sufBcient  ground  for  disturbing  the  verdict  upon  the  issue  raised  upon  that  plea. 

Ith.  Because  the  verdict  of  the  Chief  Justice  upon  the  issues  rai.sed  upon  the 
second  and  third  pleas  is  correct,  and  there  are  no  sufHcient  grounds  for  disturbing 
it. 

Mr.  Bethell,  Q.C.,  Mr.  Leith,  and  Mr.  Bovill,  for  the  Appellants;  and  Sir  Fitzroy 
Kelly,  Q.C.,  Mr.  Peacock,  Q.C.,  and  Mr.  Leach,  for  the  Respondents. 

The  argument  turned  upon  the  questions  raised  in  the  above  reasons  of  appeal. 

As  to  the  conduct  of  the  Plaintiffs  in  liidding  and  [252]  employing  agents  to  bid 
at  the  sale,  to  enhance  the  price  of  the  opium,  amounting  to  a  fraud  and  conspiracy 
at  Common  Law,  so  as  to  prevent  the  Phiintift's  recovering  upon  such  contracts,  Levi 
V.  Leri  (6  Car.  and  Pay.  2-39),  Bexwell  v.  Chrutie  (Cowper,  395),  Fuller  v.  Abrahams 
(3  Brod.  and  Bing.  116),  The  Kimj  v.  Waih:Jin0,)ii  (1  Eaist,  U3),  The  King  v.  Be 
Bereni/er  (3  Mau.  and  Sel.  67),  Rex  v.  Marsh  (3  You.  and  Jer.  331),  Thornett  v.  Haines 
(15  Mee.  and  Wei.  367),  Fisher  v.  Waltham.  (4  Q.B.  Rep.  889),  Ramloll  Thackoorsey- 
dass  V.  SoujiimnuU  DhondmuU  (6  Moore's  P.C.  Cases,  300),  Sahajram  v.  Chytun  Boss 
(not  reported),  4  Steph.  Com.,  p.  261  (Edit.  1811,)  2  Russell  on  Crimes,  p.  677,  were 
referred  to. 

And  that  being  a  ganililing  transaction,  it  was  illegal  and  void  by  the  Hindoo 
law,  iloteelaJ  Heeralal  v.  Jtimnadas  (2  Borr.  Bom.  Rep.  621),  Jethu  Bhaee  Mooljee 
V.  Huttsinijh  Lala  I/urtd-chiind  (2  Borr.' Bom.  Rep.  415),  were  relied  upon. 

Upon  the  construction  of  the  Act  of  the  Indian  Legislature,  No.  21  of  1848,  having 
a  retrospective  operation,  and  being  a  bar  to  the  suit,  Freeman  v.  Moyes  (1  Ad.  and 
Ell.  338),  and  Moon  v.  Burden  (2  Exch.  Rep.  22),  were  cited. 

Mr.  Baron  Parke  (9th  Dec,  1850). — This  case  was  fully  argued  before  their 
Lordships  at  the  sittings  after  last  Trinity  term. 

It  is  an  appeal  from  the  judgment  of  the  Supreme  Court  of  Bombay,  in  an  action 
conmrenced  in  January,  1847,  on  forty-five  wager  contracts,  entered  into  in  October 
and  November  1846,  that  the  average  price  which  a  chest  of  Patna  opium  should  be 
sold  for  and  [253]  realize,  at  the  first  Government  sale,  should  exceed  a  certain  fixed 
price.  The  Plaintiffs  in  the  diiferent  counts  aver  what  the  average  price  at  that 
sale  was,  and  seek  to  recover  the  differences  between  that  price  and  the  fixed  sum 
per  chest,  amounting  to  a  very  large  sura  of  money. 

The  Defendants  pleaded  : — First.  The  general  issue.  Secondly.  That  the  Plain- 
tiffs caused  them  to  enter  into  and  make  the  several  contracts,  and  that  the  Defend- 
ants were,  in  fact,  induced  to  enter  into  and  make  the  same,  through  the  fraud  and 
covin  of  the  Plaintiffs,  and  of  other  persons  in  collusion  with  them.  Thirdly.  That 
the  average  price  per  chest  of  the  Patna  opium  so  sold,  at  the  said  public  Govern- 
ment sale,  was  an  average  price  obtained  by  and  through  the  fraud  and  covin  of  the 
Plaintiffs  and  others,  in  concert  and  collusion  with  them.  And  lastly,  a  plea  was 
added,  which  was  in  substance,  that  the  term,  "  first  Govenmient  sale,"  etc.,  denoted 
such  a  public  auction  sale,  as  should  be  held,  subject  to  certain  accustomed  terms 
and  conditions,  and  not  otherwise,  as  should  then  next  take  place,  and  that  no  such 
public  sale  did  take  place,  but  that  a  sale  took  place  suliject  to  terms  materially 
different. 

The  Plaintiffs  traversed  such  special  plea  by  the  general  replication  de  injuria, 
and  the  cause  came  on  to  be  tried,  in  March,  1849,  before  the  Cliief  Justice  Sir 
Erskiiie  Perry  and  Mr.  Justice  Yardley,  wlio,  after  time  taken  to  consider,  differed 
in  opinion,  and  pronounced  their  verdict  on  the  2nd  of  April,  1849.  Both  agreed  in 
finding  a  verdict  for  the  Plaintiffs  on  the  first  and  last  issues  ;  but  on  the  second  and 
third,  the  Chief  Justice  was  in  favour  of  the  Plaintiffs  ;  Mr.  Justice  Yardley,  of  the 
Defendants;  but,  as  provided  for  in  such  a  case,  [254]  the  judgment  was  given 
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according  to  the  opinion  of  the  Chief  Justice,  and  the  svnn  recovered  was  given  with 
interest  and  costs,  and  against  that  judgment  there  is  an  iippeal. 

In  the  argument  Ijefore  us,  the  objections  which,  we  collect  from  the  papers, 
were  taken  in  the  Court  below,  were  renewed,  and  additional  objections  urged  to 
the  Plaintiffs'  right  to  recover. 

I  will  sliortly  recapitulate  those  objections,  and  it  will  tlien  be  found,  that  the 
main  question  to  be  decided  is  a  mere  question  of  fact.  One  of  those  objections 
■which  were  taken  at  the  trial  was,  that  tlie  contracts  were  not  proved  to  have  been 
made  by  the  Defendants'  authority,  and  that,  if  proved,  they  were  not  properly 
described,  being  contracts,  as  they  were  in  form,  for  the  purchase  and  delivery  of 
opium,  not  wagers  or  contracts  for  the  payment  of  differences  as  alleged. 

Their  Lordships  were  of  opinion,  and  expressed  that  opinion  in  the  course  of 
the  argument,  that  there  was  ample  evidence  of  the  authority  of  the  Defendants' 
brokers  to  make  the  contracts,  and  also  that  the  real  nature  of  those  nominal 
purchases  was,  that  they  were  contracts  to  pay  differences;  so  that  the  unanimous 
decision  of  the  Court  on  these  points  must  be  deemed  quite  satisfactory. 

Another  objection  also  was  taken  on  the  trial,  arising  on  the  fourth  plea.  It 
appeared  that  the  course  was,  that  all  sales  of  opium,  of  which  the  East  India 
Company  had  the  monopoly,  took  place  at  stated  periods,  which  were  advertised  ; 
and  at  the  time  of  the  contracts  the  first  sale  of  opium  was  advertised  for  the  30th 
of  November,  1846,  subject  to  certain  conditions.  This  sale  turned  out  to  be 
abortive,  as  the  whole  day  was  [255]  spent  in  liidding  up  tlie  opium  to  an  extrava- 
gant price,  and  the  Company's  agents  would  not  allow  the  sale  to  take  place.  The 
sale  intended  for  the  30th  of  November  was  postponed  till  the  7th  of  December,  and 
fresh  conditions  were  prescribed  for  that  sale,  which  took  place  then  ;  all  the  opium 
was  sold,  and  the  average  price  of  a  chest  exceeded  that  which  the  Plaintiff's  and  the 
Defendants  had  fixed   upon   in  their  wagers. 

It  was  contended  for  the  Defendants,  that  the  first  sale  mentioned  in  their 
contracts  was  meant  to  be  a  first  sale,  subject  to  the  tlien  usual  conditions,  and  as 
there  had  been  no  such  sale,  the  event  contemplated  had  never  occurred,  and,  there- 
fore, the  wager  had  not  been  lost. 

If  the  additional  qualification,  that  the  first  Government  sale  should  be  a  sale 
subject  to  the  same  conditions  as  were  then  imposed,  could  be  imported  into  the 
contract  by  parol  (which  we  need  not  decide),  the  evidence,  as  the  Court  has  already 
intimated,  did  not  prove  any  usage  of  trade  to  that  effect.  Indeed,  thera  is 
evidence  to  the  contrary.     That  objection,  therefore,  fails. 

But  it  was  also  contended,  that  the  exposure  to  sale  on  the  30th  of  November 
was  the  first  sale  meant  by  the  contract,  and  that  on  that  sale  there  was  no 
difference  between  the  price  fixed  and  that  actually  realized,  Viecause  no  price  was 
obtained,  and,  therefore,  the  wager  had  not  been  lost  ;  and  though  this  had  not 
been  made  the  subject  of  a  plea,  yet,  that  it  was  an  available  objection  in  reduction 
of  damages,  and  that  only  nominal  damages  should  be  recovered,  as  there  was  in 
effect  no  dift'erence  to  be  paid. 

We,  however,  think,  that  according  to  the  true  construction  of  the  contract, 
the  price  of  the  first  actual  [256]  sale  was  the  object  of  the  wager,  and  the  intended 
sale  on  the  30th  of  November  was  not  a  sale,  but  the  sale  on  the  7th  of  December 
was  the  first  sale.     This  objection,  therefore,  also  fails. 

Two  other  objections,  one  of  which  could  not  be,  and  the  other  was  not  urged 
in  the  Court  below,  were  also  taken,  in  both  of  which  their  Lordships  intimated 
their  opinion  in  favour  of  the  Respondents,  and  they  see  no  reason  now  to  alter  it. 

The  first  was,  that  since  the  contracts  were  entered  into,  and  since  the  com- 
mencement of  the  trial  in  the  Court  at  Bombay,  these  contracts  were  rendered 
invalid  by  the  Act  of  the  Governor-General  in  Council,  of  the  10th  of  October  18-18. 
intituled,  "  An  Act  for  avoiding  wagers,"  and,  therefore,  the  Plaintiffs  could  not 
have  judgment,  and  that  this  judgment  ought  to  be  reversed. 

That  Act  provides,  "  That  all  agreements,  whether  made  in  speaking,  writing. 
or  otherwise,  by  way  of  gaming  or  wagering,  shall  be  null  and  void  ;  and  no  suit 
shall  be  allowed  in  any  Court  of  Law  or  Equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  on  any  wager,  or  entrusted  to  any  person  to 
abide  the  event  of  any  game,  or  on  which  any  wager  is  made." 

879  " 


VII  MOORE,  257       D.  PETTAMBERDASS  V.   RAMLOLL  THACKOORSEYDASS  [1850] 

Their  Lordships  are  of  opiiiiou,  tliat  this  Legislative  Act  is  not  to  be  construed 
as  affecting-  existing  contracts  ;  at  all  events,  not  those  contracts  on  which  actions 
have  already  been  commenced,  for  Statutes  are  prinKi  facie  deemed  to  be  prospective 
only  "  nova  constitutio  futuris  jormam  imponere  debet,  non  praeteritis  "  (2  Inst. 
392),  and  there  are  no  words  in  this  Act  sufficient  to  show  the  intention  of  the 
Legislature  to  affect  existing  rights.  Their  Lordships  agree  in  the  [257]  judg- 
ment of  the  majority  of  the  Court  of  Excheijuer,  on  the  construction  of  the  corres- 
jionding  Act  of  Parliament  of  the  United  Kingdom,  in  Moon  v.  Burden  (2  Exch. 
Rep.  22). 

In  the  nest  place  it  was  contended,  that  by  the  Hindoo  law  such  contracts  were 
void,  and  that  this  objection  was  open  to  the  AppeOants,  the  declaration  being  on 
the  face  of'it  bad. 

Their  Lordships  have  already  said  that  they  are  not  satisfied  from  the  authori- 
ties referred  to,  that  such  is  the  law  among  the  Hindoos,  and  supposing  that 
prima  facie  the  contracts  are  to  be  taken  to  be  between  persons  of  that  nation,  a 
point  on  which  we  need  saj'  nothing,  we  think  we  cannot  say  that  the  contracrs 
were  illegal,  especially  as  the  point  was  not  made  in  the  Court  below,  which  had 
better  means  of  deciding  that  question  than  we  have. 

It  remains,  therefore,  for  us  to  consider  the  other  and  the  main  objections  to 
the  right  of  the  Plaintiff's  to  recover,  arising  on  the  second  and  third  pleas,  w''ich 
have  been  most  relied  upon  in  the  argument  before  us. 

For  the  Appellants  (the  Defendants  below),  it  was  contended,  that  it  was  a  fraud 
on  the  Defendants,  in  such  wagers  as  these,  to  bring  about  the  event  by  v.liich 
each  wager  could  be  won  by  acts  of  their  own,  that  such  fraud  was  meditated  and 
prepared  by  the  Plaintiff's  before  the  contracts  were  entered  into,  and,  therefore, 
the  Defendants  meditating  no  such  acts  on  the  part  of  the  Plaintiffs,  the  contract 
was  void  on  the  ground  of  fraud  on  them;  and  the  second  plea  should  h.ve  been 
found  for  the  Defendants,  or,  if  not,  that,  at  all  events,  the  meditated  fraud  having 
been  carried  into  efl'ect,  and  the  prices  raised  by  the  acts  of  the  Plaintiff's  .ind  their 
agents,  those  prices  were  fraudu-[258]-lently  raised  as  against  the  Defendants, 
and,  therefore,  the  third  plea  ought  tu  have  been  found  for  the  Defendants. 

This  point  appears  to  their  Lordships  to  be  purely  a  question  of  fact,  depending 
on  the  evidence. 

It  may  be  conceded  that  there  was  evidence,  not  that  any  steps  were  taken  to 
enhance  the  price,  by  employng  persons  to  bid  at  the  intended  sale,  pior  tL<  the 
date  of  the  contracts,  but  to  raise  a  reasonable  inference  that  the  Plaintiffs  at  that 
time  meant  by  their  own  acts  to  raise  the  market,  and  then  the  question  would  be, 
whether  this  intention  would  enable  the  Defendants  to  avoid  the  contracts  under 
the  second  plea.  Further,  there  was  ample  evidence,  no  doubt,  that  the  Plaintiff's 
did  try  to  raise  the  price  at  the  sale,  by  their  own  acts,  and  did  succeed  in  so  doing ; 
and  the  question  is,  whether  these  acts  are  a  fraud  on  the  Defendants,  within  the 
meaning  of  the  third  plea.  This,  the  main  point  in  the  case,  and  which  applies  to 
botli  pleas,  depends  entirely  on  the  question  of  fact,  what  was  the  understanding 
of  the  parties  to  the  contract  when  it  was  madel 

Both  the  learned  Judges  of  the  Court  below  appear  to  have  agreed  upon  this 
being  the  question. 

The  Chief  Justice  [Sir  Erskine  Perry],  in  his  very  learned  judgment,  most 
correctly  states,  that  if  the  event,  on  which  both  parties  were  speculating,  was 
the  market  price,  as  it  should  be  governed  by  the  ordinary  cases  of  supply  and 
demand,  or  as  it  should  be  governed  by  the  contests  of  speculators,  wholly  uncon- 
nected with  the  Plaintiffs,  then,  undoubtedly,  the  Plaintiffs  would  have  taken  a 
fraudulent  advantage,  and  the  event  brought  about  by  their  own  agency  is  not 
the  event  which  was  contemplated  in  the  contract  of  hazard  entered  into  J^y  [259] 
the  parties;  and  Mr.  Justice  Yardley  agrees  in  that  position,  juid  illustrates  it 
by  a  simple  supposed  case,  in  which  it  would  be  manifestly  a  fraud  in  one  of  the 
contracting  parties  against  the  other,  himself,  by  his  own  act,  to  win  the  wager  ; 
as  where  a  man  bets  that  a  horse  would  fetch  a  certain  price  at  an  auction,  he  could 
not  win  the  wager  by  bidding  that  very  sum;  and  there  can  be  no  doul)t  upon  that 
j)roposition. 
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But  tlie  true  iniostion  is  stated  most  correctly  by  the  Chief  Justice,  to  turn  on 
one  point,  was  it  understood  by  the  parties  at  the  time  the  bets  were  made,  that  it 
was  competent  for  the  Plaintiffs  to  enter  into  the  market  as  speculators,  and 
endeavour  to  raise  the  price  by  tiieir  own  biddings?  And  this  is  the  question  of 
fact  on  which  the  two  learned  Judges  differed.  Mr.  Justice  Yardley  thinking,  that 
the  evidence  did  not  prove  any  such  understanding ;  indeed,  going  so  far  as  to 
intimate  an  opinion,  that  nothing  short  of  the  expression  of  that  understanding 
in  the  contract  itself  would  l)e  sufficient.  The  Chief  Justice  [Sir  Erskine  Perry] 
being  of  opinion,  that  the  understanding  was  most  clearly  proved,  that  the  Defen- 
dants knew  well  when  they  made  the  wagers,  that  the  Plaintiff's  would  use  all  tlieir 
eff'orts  and  all  the  power  which  their  command  of  capital  gave  them,  to  run  up  the 
prices  at  the  sale,  and  that  the  Defendants  contracted  with  them  on  those  terms, 
and  that  the  wagers  were  in  fact  nothing  more  than  one  speculator  backing  his  own 
opinion  against  that  of  another,  on  an  event  to  be  operated  upon  by  the  wealth, 
faculties  and  judgment  of  botii  parties;  that  according  to  their  mutual  under- 
standing, each,  therefore,  had  a  right  to  use  the  means  in  his  power,  one  to  elevate 
the  market  price  by  bidding  and  inducing  others  to  bid  ;  the  other  to  depress  it,  by 
persuading  persons  not  [260]  to  bid,  always  supposing  that  such  means  were  other- 
wise legal. 

Upon  a  full  consideration  of  the  evidence,  their  Lordships  are  of  opinion,  that 
the  view  taken  of  it  by  the  Ciiief  Justice  [Sir  Erskine  Perry]  is  the  correct  one,  and 
we  think  his  decision  as  to  the  matter  of  fact  fully  warranted  and  called  for  In' the 
evidence  in  the  case. 

The  Plaintiffs  had  entered  into  a  great  speculation,  the  success  of  which  was 
very  doulitful,  and  depended  on  the  amount  of  capital  they  could  produce,  when 
the  opium  was  to  be  paid  for,  and  the  number  of  wagering  contracts  they  could 
make  upon  the  price  of  it  in  the  meantime,  and  also  upon  the  greater  activity  of 
themselves  and  their  agents  in  bidding  to  raise  the  price,  than  that  of  the  Defen- 
dants or  their  agents  in  endeavouring  to  lower  it.     This,  we  think,  is  clearly  pjroved. 

It  is  true  that  some  witnesses  use  the  expression,  that  it  was  the  practice  for 
the  speculators  for  a  rise,  to  attend  themselves  and  bid  at  a  sale ;  and  an  argument 
is  used  that  the  evidence  shows  only  an  understanding  that  the  contracting  party 
should  himself  bid;  but  the  witnesses  do  not  state  negatively  that  another,  or 
others,  might  not  attend  on  his  behalf;  and  one  of  the  witnesses,  Dadebhoy 
Kustomjee,  gives  evidence  that  speculators  for  such  a  rise  influence  the  market,  and 
that  a  large  purchaser  always  bought  through  several  hands. 

So  far  as  relates  to  the  understanding  between  the  parties  as  to  what  it  is 
competent  for  either  to  do,  we  think,  that  the  evidence  does  not  show  that  the 
parties  were  to  be  confined  to  their  own  personal  eff'orts,  by  bidding  themselves, 
or  inducing  others  not  to  bid,  but  that  they  are  at  lilierty  to  employ  agents,  and  not 
one  [261]  agent  only,  for  these  purposes,  without  breaking  the  contract  between 
them.  Whether  the  employing  of  more  agents  than  one  will  render  the  act  of 
bidding  illegal,  as  to  third  persons,  is  another  point,  which  will  afterwards  be  con- 
sidered. Between  the  parties,  we  think  it  was  clearly  no  violation  of  their  mutual 
understanding  so  to  do. 

Tlieir  Lordships  think,  therefore,  that  the  efforts  made  to  raise  the  market  by 
the  Plaintiffs,  by  bidding  by  themselves  and  agents,  were  no  fraud  on  the  Defen- 
dants, as  such  course  was,  according  to  the  understanding  of  both  parties,  to  be 
]iursued,  and  consequently,  that  the  intention  to  use  those  efforts  was  not  a  fraud 
which  rendered  the  contract  voidable  by  the  Defendants. 

But  it  was  further  argued,  that  even  admitting  that  there  was  no  fraud  on  the 
Defendants  by  pursuing  that  course,  the  acts  done  liy  the  Plaintiff's  and  their  agents 
were  a  fraud  on  third  persons,  and,  therefore,  illegal,  and  that  the  contract  might 
lie  avoided  by  reason  of  that  intended  fraud  ;  or,  at  all  events,  that  the  Plaintiffs 
could  not  recover  damages  which  they  were  only  entitled  to  do  by  reason  of  that 
fraud  on  third  persons.  It  would  seem  from  the  report  of  the  judgment  in  the 
Court  below,  that  this  view  of  the  case  was  not  pressed  on  the  learned  Judges.  Both 
consider  only  whether  this  conduct  would  be  a  fraud  on  the  contracting  parties, 
and  the  Chief  Justice  [Sir  Erskine  Perry]  states  that  the  acts  were  admitted  to  be 
"  not  otherwise  illegal." 
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But,  on  the  heuiing  of  tliis  apj)eal,  this  further  objection  is  brought  forward, 
and  we  are  bound  to  dispose  of  it.  The  objection  is,  that  the  means  used  by 
bidding  merely  to  enhance  the  i)rice,  was  a  fraud  on  [262]  those  who  were  intending 
to  purchase  bona  fide,  and  especially  when  others  conspired  with  the  Plaintiffs  to 
bid  for  the  same  purpose  ;  and,  further,  tliat  the  act  of  giving  to  the  French  consul 
the  sum  of  Rs.  30,000,  to  induce  him  to  exercise  the  option  given  by  treaty  to  the 
King  of  the  French,  to  buy  300  chests,  was  also  a  fraud  on  the  East  India  Company, 
and  tlie  average  price  having  been  raised  by  these  acts  conjointly,  the  Plaintiffs 
oould  not  recover  if  either  was  illegal. 

It  was  argued  on  behalf  of  the  Respondents,  that  this  species  of  fraud  and  con- 
sequent illegality  did  not  fall  within  the  meaning  of  the  third  plea  ;  and  so  their 
Lordships  are  disposed  to  think:  but,  being  unwilling  to  dispose  of  so  great  a 
case  upon  a  point  of  [ileading,  they  proceed  to  consider  wjiether  the  Defendants  are 
entitled  to  succeed  on  the  merits. 

With  respect  to  the  bidding  !)y  one  of  the  Plaintiffs  himself,  said  to  be  done 
merely  to  enhance  the  price,  tlieir  Lordships  think  it  was  no  fraud  on  any  one. 
There  is  no  law  which  prevents  any  person  buying  any  quantity  of  a  commodity 
at  any  price  that  he  likes,  whether  to  use  himself,  or  to  sell  again  in  gross  or  by 
retail,  or  to  give  away,  or  to  prevent  another  having  it,  provided  always,  that  he 
does  not  commit  the  Common  Law  offence  of  forestalling  and  regrating,  which  this 
is  not,  or  ingrossing,  which  the  authorities  show  can  be  committed  only  with  respect 
to  the  necessaries  of  life  ;  provided,  also,  that  he  makes  no  false  representation  in 
order  to  effect  the  purchase. 

In  all  these  cases,  the  buying  of  any  commodity  when  the  purcha.ser  does  not 
want  it,  necessarily  raises  the  price,  and  so  causes  a  damage  to  all  others  who  do, 
and  who  buy  for  the  purpose  of  using  it ;  but  the  purchase  is  not  on  that  account 
a  fraud  on  them.  [263]  Tlie  market  is  open  to  all  who  buy,  whatever  their  object 
may  be:  whether  the  Plaintiffs  meant  to  buy  to  sell  again  at  a  profit,  or  to  make 
their  profits  by  the  collateral  contracts  that  they  had  entered  into  with  others, 
appears  to  their  Lordships  to  make  no  dift'erence. 

But  it  is  said,  that  the  fact  of  employing  several  agents  who  were  all  cognisant 
of  the  purpose  as  well  as  the  Plaintiffs,  constituted  an  illegal  conspiracy,  an  in- 
dictable offence  ;  and  tlie  Plaintiff's  cannot,  therefore,  recover  a  difference  of  price 
created  by  that  illegal  conspiracy.  But  so  far  as  the  doctrine  of  conspiracy  has 
been  extended,  we  do  not  find  that  there  is  any  satisfactory  authority  that  this 
would  be  an  indictable  offence  where  there  was  no  crimen  falsi  committed,  when 
the  commodity  is  not  a  necessary  of  life,  to  which  only,  as  has  been  said,  the  offence 
of  ingrossing  or  regrating  applies ;  a  charge  of  a  description  which  not  only 
ought  not  to  be  extended,  and  which  itself  would  not  meet  with  much  countenance 
in  these  times,  when  the  true  principle  of  trade  and  commerce  are  better  and  more 
generally  understood. 

The  dictum  of  Baron  Gurney  in  the  case  of  Levi  v.  Levi  (6  Carr.  and  Pay.  239) 
was  much  relied  upon,  to  show  that  an  agreement  of  several  not  to  bid  at  an 
auction  was  an  indictable  offence,  but  this  was  a  mere  dictum  in  a  ^'isi  Pritts  case, 
and  cannot,  we  think,  be  relied  upon. 

It  is  argued,  however,  that  this  proceeding  by  liidding  by  the  Plaintiffs  them- 
selves, or  in  conjunction  with  others,  is  analogous  to  "  puffing."  and  is  illegal 
on  the  same  principle.  But  the  distinction  is  in  our  judgment  plain.  A  puffer  is 
not  a  real  bidder.  By  arrangement  between  him  and  the  vendor  his  bid  is  to 
[264]  go  for  nothing  ;  but  as  to  the  competing  bidders,  it  appears  to  be  what  it  is 
not,  a  real  liidding,  and  the  vendor,  by  authorizing  it,  is  guilty  of  a  fraud  on  them, 
and  cannot  profit  by  it. 

Here  the  Plaintiffs  and  their  agents  are  all  real  bidders.  He  whose  bid  is  the 
highest  is  bound  to  pay  the  price,  and  no  false  colours  have  been  held  out  to  other 
intended  buyers. 

Another  point  insisted  upon  Ijefore  us  was,  tliat  the  purchase  of  the  o]>tion 
reserved  to  the  French  Government  was  illegal. 

By  the  sixth  Article  of  the  Convention  between  Great  Britain  and  France,  there 
is  reserved  to  the  French   Government,  or  those   employed   by  them,   the  right  to 
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request  a  reserve  of  not  exceeding  300  cliests  n  year,  and  if  tlie  quiiiitily  required 
is  not  taken  and  paid  for  in  the  ajrreed  period,  the  (piantity  required  is  to  go  in 
reduction  of  the  '500  cliests. 

The  PlaintiiYs  purcliased  from  the  French  Consul  tlii.s  option,  for  Ks.  ;iO,000, 
meaning  not  to  exercise  the  right  of  purdiase,  but  to  cause  the  quantity  to  be 
retained,  and  so  diminish  the  quantity  of  opium  to  l)e  sold  at  the  sale.  The  re- 
quisition was  accordingly  made,  and  the  quantity  offered  for  sale  at  that  sale, 
diminished  by  JiOO  chests. 

It  was  argued  that  tiiis  was  a  fraud  against  the  East  India  Company,  the 
vendors,  who  were  thereby  prevented  from  selling  the  300  cliests  at  that  sale,  which 
they  would  have  done  if  the  French  Goveriinieut  liad  been  left  to  itself.  But  their 
Lordships  do  not  think  that  this  is  a  fraud  on  the  Conqiany.  By  the  Treaty,  the 
French  Government  has  an  unlimited  power  of  exercising  the  option,  and  may  do 
so  for  any  reason  they  may  think  fit,  and  the  East  India  Company  have  [265]  no 
right  which  is  infringed  upon  by  the  exercise  of  the  o]ition  for  a  collateral  ])ecuniary 
advantage.  It  was  indeed  insinuated  that  this  sum  was  given  as  a  bribe  to  the 
French  Consul,  and  was,  therefore,  a  fraud  on  his  Government  :  but  it  is  not  proved 
that  the  money  was  given  as  a  bribe,  but  it  must  be  intended  that  it  was  given  for 
the  use  of  the  French  Government. 

Their  Lordships,  therefore,  think  that  none  of  these  objections  are  sustained, 
and  that  the  Plaintiffs'  conduct  does  not  appear  to  have  been  illegal.  However 
much  fiiey  disapprove  of  these  wagering  transactions  (which  happily  are  now  put 
an  end  to),  however  disreputable  and  unl)ecoming  in  men  of  a  nice  sense  of  honour, 
or  of  high  mercantile  character,  were  the  means  adopted  by  the  Plaintiffs  to  win 
their  wager  may  be,  still  we  cannot  pi'onounce  them  to  he  fraudulent  in  contemplation 
of  law,  which  only  seeks  to  lay  down  l)road  rules  for  the  Government  of  human 
conduct  applicable  to  all  classes  of  persons,  and  does  not  exonerate  parties  from 
their  contracts  (which  it  is  its  primary  duty  to  enforce)  on  the  ground  of  fraud, 
except  where  they  are  distinctly  shown  to  lie  in  violation  of  the  ordinary  rules  of 
morality.  Our  attention  was  called  to  the  decision  of  the  learned  Judges  of  the 
Si;preme  Court  of  Calcutta  in  a  similar  case  (Snhajram  v.  Chytiin  Doss,  decided  by 
the  Supreme  Court  at  Calcutta,  on  the  2Sth  of  January,  1850).  The  Judges  of  that 
Court  on  the  trial  considered  the  conduct  of  the  Plaintiffs  as  not  fraudulent, 
and  gave  their  verdict  for  the  Plaintiffs  at  Xisi  Prius.  That  opinion 
they  subsequently  changed.  What  the  particular  facts  in  evidence  were, 
to  show  that  it  was  the  understanding  of  the  contracting  parties'  as  to  using  all 
means  to  raise  or  depress  the  price,  does  not  appear,  and,  tliere-[266]-fore,  we  are 
not  in  a  condition  to  say  what  the  verdict  ought  to  have  been  ;  but  the  opinion 
delivered  by  these  learned  Judges  on  the  supposition  that  there  was  such  an  under- 
standing, that  the  Ijidding  was  a  fraud  on  third  parties,  we  cannot  think  to  be 
well  founded. 

We  are  of  opinion,  therefore,  that  the  Plaintiffs  were  entitled  to  recover  in  this 
action. 

Two  subordinate  points  remain  for  consideration. 

First,  as  to  interest,  we  think  the  Court  below  were  warranted  in  giving  it,  for 
it  appears  that  interest  was  accustomed  to  be  paid  on  such  pecuniary  transactions. 

Lastly,  as  to  cost«,  we  concur  in  the  opinion  of  the  Chief  Justice,  that  the  general 
rule  should  be  that  they  follow  the  event  of  the  verdict,  and  in  this  case,  as  the 
verdict  for  the  Plaintiffs  was,  in  the  iudgment  of  their  Lordships  risrht,  thev  ouo-ht  to 
have  their  co.sts. 

We  shall,  therefore,  recommeiid  to  Her  Majesty  that  the  judgment  should  be 
aflBrmed,  and  the  appeal  dismissed,  with  costs. 

[Mews"  Dig.  tit.  GAMING  AND  WAGERING,  B.  Wackk.-^,  1.  InvalidHii  Generally; 
tit.  LOCAL  GOVERNMENT,  III.  Jurisdiction,  13.  Food  and  Drink,  d.  Other 
Offenres;  tit.  MARKETS  AND  FAIRS,  k.  Engrossing,  Rbgrating,  and  other 
offences;  tit.  STATUTE,  c.  Construction  Generally,  3.  Prospective  or 
Retrospective.  S.C.  5  Moo.  Ind.  App.  109:  15  Jur.  257.  As  to  retrospective 
operation  of  statute,  see  Moon  v.  Drirden.  18-18,  2  Ex.  22;  and  er  parte  White, 
In  re  White.  1864,  33  L.J.  Bk.  22.] 
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[267]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

DANIEL  llAimE'R,  —  Ap2Jell'!nf:  WILLIAM  ERRINGTON  BELL  and  Others  — 
Eespondents  *  [Dec.  16,  1850  ;  May  16,  and  Dec.  10,  1851]. 

The  "  Bold  B,ucclbugh." 

Damage  creates  a  lien  on  the  ship  causing  tlie  collision  [7  Moo.  P.C.  283]. 
A  Scotch  steamer  ran  down  an  English  vessel  in  the  Humber.  An  action  was 
commenced  in  the  Court  of  Admiralty  in  England,  by  the  owners  of  the 
English  vessel,  against  the  owners  of  the  steamer,  and  a  warrant  of  arrest 
issued  against  the  ship ;  but,  before  the  ship  could  be  arrested,  she  had  sailed 
for  Scotland.  A  suit  was  then  commenced  by  the  owners  of  the  English 
vessel  against  the  owner  of  the  steamer,  in  the  Court  of  Session  in  Scotland, 
for  the  damage,  and  the  steamer  was  arrested  under  process  of  that  Court, 
but  subsequently  released  upon  bail.  Afterwards,  and  pending  these  pro- 
ceedings, the  steamer  was  sold,  without  notice  to  the  purchaser  of  this  un- 
satisfied claim  against  her.  The  proceedings  in  the  Court  of  Session  were 
still  pending,  when  the  steamer  having  come  within  the  jurisdiction  of 
England,  was  again  arrested  under  process  of  the  High  Court  of  Admiralty 
in  England,  and  an  action  for  damage  commenced  in  that  Court,  for  the 
same  cause  of  action  as  was  still  pending  in  Scotland,  instructions  being  sent 
to  Scotland  to  abandon  the  proceedings  in  the  Court  of  Session.  The  owner 
of  the  steamer  appeared  under  protest  in  the  Admiralty  Court,  and  pleaded, 
first,  Zw  alibi  pendens;  and,  secondly,  that  he  was  a  purchaser  for  value 
without  notice.     Held  by  the  Judicial  Committee,  overruling  such  protest, — 

First,  that  the  plea  of  lis  alibi  pendens  was  bad,  as  the  suit  in  Scotland  was,  in 
the  first  instance,  in  personam,  the  proceedings  being  commenced  by  process 
against  the  persons  of  the  owners  of  the  vessel,  (the  Defendants,)  and  the 
arrest  of  the  steamer  only  collateral  to  secure  the  debt,  while  the  proceedings 
in  the  Admiralty  Court  in  England  were,  in  the  first  instance,  in  rem,  against 
the  vessel,  and,  therefore,  the  two  suits  lieing  in  their  nature  different,  the 
pendency  of  one  suit  could  not  be  pleaded  in  suspension  of  the  other  [7  Moo. 
P.C.  286]. 

Secondly,  that  as,  by  the  Civil  law,  a  maritime  lien  does  not  include  or  require 
possession,  but  being  the  foundation  of  pi'oceedings  in  rem  (a  process  re- 
quisite only  to  perfect  a  right  inchoate  from  the  moment  the  lien  attaches), 
such  lien  travels  with  the  thing  into  whosesoever  possession  it  may  come, 
and  when  carried  into  effect  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  first  attached  ;  the  steamer  was  liable  for  the  damage  com- 
mitted by  her,  thougli  in  the  hands  of  a  purchaser  without  notice  of  the 
damage,  or  the  proceedings  instituted  against  lier  [7  Moo.  P.C.  284,  285].* 

Semble  :  Such  lien  arising  out  of  damage  is  not  indelible,  but  may  be  lost  by 
negligence  or  delay,  where  the  right  of  third  parties  are  compromised  [7 
Moo.  P.C.  285]. 

Distinction  between  proceedings  in  rem.  in  the  Admiralty  Court  in  England  and 
Foreign  attachment  in  the  City  of  London  [7  Moo.  P.C.  282,  283]. 

This  appeal  originated  in  a  cause  of  damage,  civil  and  maritime,  promoted  by 
the  Respondents,  the  owu-[268]-ers  of  the  barque  Williti/n,  against  the  steam-ship, 
the  Bold  Buccleufjh,  by  reason  of  a  collision  between  these  vessels. 

*  Present  at  the  first  hearing,  on  the  16th  of  December,  1850,  and  16th  of  May, 
1851  : — Lord  Langdale,  Mr.  Baron  Parke,  Sir  Herbert  Jennei'  Fust,  and  the  Right 
Hon.  Sir  Edward  Ryan. 

Present  at  the  second  hearing,  on  the  lOfli  of  Deceml)er,  1851  : — The  Chief  Baron 
of  the  Excliequer  (Sir  Frederick  Pollock),  the  Chief  Justice  of  the  Common  Pleas  (Sir 
John  Jervis),  the  Right  Hon.  T.  Pemlierton  Leigh,  and  the  Riglit  Hon.  Sir  Edward 
Ryan. 
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The  Bold  Ihirde.ugh  Ijclouged  (o  the  Edinburgh  and  Dundee  Stoam  i'licket  Com- 
pany, trading  Ijctwccn  Leith  and  Kingston-upon-Hull,  in  Yorkshire,  the  partners 
of  which  Company  were  all  resident  in  Scotland.  The  collisioa  took  i)lace  in  the 
river  Humber,  on  t!ie  14th  of  December,  IfSJS,  when  the  barque  Williinn  was  run 
down  l)y  tiie  Bold  /iiicrleiir/h,  and  totally  lost. 

On  the  Iflth  of  the  same  month,  an  action  for  damage  was  entered  in  the  Higli 
Court  of  Admiralty  in  England,  on  1)ehalf  of  the  Respondents  (who  were  domiciled 
and  resided  in  England),  the  owners  of  the  barque  Wdliam,  against  the  BoJd 
Huccleutjh  and  the  partners  of  the  Edinburgh  and  Dundee  Steam  Company,  and  a 
warrant  of  arrest  was  extracted  and  forwarded  to  Hull  to  be  e.vecuted  ;  but  the  Bold 
ISuccleuijIi  had  left  that  jaort  for  Leith,  before  the  arrival  of  the 'warrant,  and 
consequently  could  not  be  arrested.  [269]  The  owners  of  the  William  then  applied 
to  the  owners  of  the  Bohl  Bucclcxucjii  to  give  bail  to  the  action,  which  they  declined 
to  do,  and  the  Bold  BucdeiKjli,  still  continuing  out  of  the  jurisdiction  of  the  Admiralty 
Court,  and  within  the  jurisdiction  of  the  Scotch  Courts,  the  owners  of  the  William, 
on  the  30th  of  January,  1849,  commenced  a  suit  against  the  owners  of  the  Bold 
Biiccletii/h,  in  the  Court  of  Session  in  Scotland,  and  the  steamer  was  forthwith 
arrested  in  Leith  harbour;  but  on  bail  being  given  to  answer  the  action  in  that 
Court,  she  was  rele;used.  By  a  l)ill  of  sale,  dated  the  26th  of  June,  18-19,  the  owners 
of  the  Bold  Bucch' ugh  sold  her  al)solutely  to  the  Appellant  for  £4800,  without  notice 
to  him  of  any  unsatisfied  claim  arising  out  of  the  damage  done  to  the  William,  or 
any  suit  pending  in  regard  thereto,  in  the  Court  of  Session  in  Scotland ;  but  in 
August  following,  the  vessel  having  returned  to  Hull,  was  again  arrested  by  virtue 
of  a  warrant,  under  seal  of  the  High  Court  of  Admiralty,  and  a  fresh  action  com- 
menced in  that  Court,  instructions  being  sent  to  Scotland  for  the  immediate 
abandonment  of  the  suit  in  the  Court  of  Session.  An  appearance  under  protest 
was  entered  by  the  Appellant,  and  an  Act  on  Petition  brought  in  on  his  behalf,  dis- 
claiming the  jurisdiction  gi  the  Court  of  Admiralty  to  entertain  the  second  suit. 

The  Act  alleged,  that  on  the  ;30th  of  January,  1849,  a  suit  was  commenced  in  the 
Court  of  Session  in  Scotland,  on  belialf  of  the  owners  of  the  Wdliam,  against  the 
Edinburgh  and  Dundee  Steam  Navigation  Company,  the  then  owners  of  the  Bold 
Biicfleiujlt,  in  order  to  obtain  compensation  for  the  loss  sustained  by  them  in  respect 
of  the  barque  having  been  run  [270]  down  by  the  Bold  Baccleiiij/i,  and  totally  lost. 
That  in  pursuance  of  the  writ  of  summons  issued  in  the  said  suit,  the  Bold  Bucrhuyh 
was  arrested,  but  bail  liaving  been  given  on  behalf  of  the  ow'ners,  she  was  released. 
That  this  suit  and  also  another  suit  instituted  in  the  same  Court,  on  behalf  of  the 
owners  of  the  cargo  laden  on  board  the  William,  against  the  then  owners  of  the 
Bold  Buccleugh,  was  still  pending  in  the  Court  of  Session  in  Scotland,  and  expected 
to  come  oil  for  hearing  in  that  Court,  in  the  month  of  December  then  next.  That 
the  cause  ol  action  in  the  present  suit  was  the  same  as  in  the  suit  then  depending 
in  the  Court  of  Session  in  Scotland.  That  on  the  26th  of  June,  1849,  the  then  owners 
of  the  Bold  Buccleugh,  for  a  valuable  consideration,  absolutely  sold  and  conveyed 
the  steamship  to  Daniel  Harmer,  her  present  owner. 

The  answer  of  the  owners  of  the  Willuim,  after  setting  forth  the  fact  of  the 
running  down  of  the  barque,  alleged,  that  an  action  was  brougiit  by  them  in  the 
Court  of  Admiralty,  against  the  steamship,  in  respect  of  the  loss  they  liad  sustained, 
and  a  warrant,  under  the  seal  of  the  Court,  extracted  and  forwarded  to  Hull,  for 
the  purpose  of  being  there  executed  upon  the  steam-ship,  which  had  quitted  the 
port  before  the  arrival  of  such  warrant,  and  that  (whether  by  accident  or  design) 
the  Bold  Buccleugh  never  came  within  the  jurisdiction  of  the  Court  of  Admiralty, 
so  that  she  could  not  be  arrested  by  authority  of  that  Court,  and  the  owners  of  the 
Bold  Buccleugh,  when  applied  to,  refused  to  appear  and  give  bail  to  the  action  so 
entered  against  them.  That  a  suit  was  commenced  in  the  Court  of  Se.ssion  in 
Scotland,  by  the  owners  of  the  Wdliam,  and  for  a  time  was  prosecuted,  but  that  such 
suit  was  not  still  pending,  or  at  least  then  [271]  being  proceeded  with  there  as 
alleged  ;  on  the  contrary,  that  tlie  Bold  Buccleugh  having,  in  the  month  of  August 
then  last,  arrived  in  the  port  of  Hull,  the  owners  of  the  William,  on  being  informed 
thereof,  immediately  caused  a  second  warrant  for  her  arrest  to  be  obtained  and 
executed  against  her,  being  the  earliest  period  at  which  the  Bold  Buccleugh  could 
be  arrested,  and  whereupon  the  Respondents  abandoned  absolutely,  and  caused  to 
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l)e  discontinued,  the  suit  so  of  necessity  conniienced  by  them  in  the  Court  of  Session  in 
Scotliind,  and  in  which  Court  accordingly  there  was  no  longer  any  suit  pending. 
That  the  present  owner  of  the  Bold  Bucchiirli,  at  the  time  of  the  purchase  from  her 
former  owners,  well  knew  of  the  unsatisfied  claim  outstanding  against  her,  on 
account  of  the  damage  done  to  the  Williai/i,  and  did  provide  or  might  have  provided 
accordingl}'. 

In  reply,  it  was  pleaded,  that  the  present  owner  of  the  Bold  Buccleugli,  being 
advised  that  he  had  an  interest  to  oppose  the  dismissal  of  the  suit  in  the  Court  of 
Session  in  Scotland,  on  the  6th  of  November  instant,  being  the  day  on  which  the 
warrant  was  given  in  ;  the  agent  for  the  Defenders  in  the  said  suit  alleged  in  Court, 
before  the  Jud'ges  then  present,  that  the  Defenders  had  an  interest  to  oppose  the 
motion  for  leave  to  abandon  the  suit,  and  intended  to  assist  the  present  owner  of  the 
Bold  Bticchitgh,  interested  to  maintain  the  defence,  whereupon  the  Judges  allowed 
the  Defenders  to  put  in  a  minute  of  answer  betweea  that  day  and  the  8th  of  the 
same  month,  and  also  a  minute  professing  to  assist  tlie  then  new  Defender  referred 
to  ;  that  on  the  9th  of  the  said  month,  in  consequence  of  the  Defender  having  failed 
to  lodge  any  minute  as  aforesaid,  the  Court  dismissed  the  action,  but  that  such 
[272]  order  of  dismissal  was  not  final,  and  that  the  agents  of  the  Defender  had 
lodged  an  application  to  the  Court,  to  recall  the  same,  and  grant  permission  to  state 
the  grounds  upon  which  the  present  owner  of  the  Bold  Bucrleiujli  contended  that  he 
had  a  sufficient  interest  to  oppose  the  said  dismissal,  and  that  the  dismissal  or  other- 
wise of  the  said  suit  still  remained  subject  to  the  order  of  the  Court,  to  be  made  in 
the  matter  of  the  said  apj)lication.  That  the  present  owner  of  the  Bold  Bucdeuyli 
was  not  aware,  at  the  time  of  the  purchase  of  the  same,  that  there  was  any  unsatisfied 
claim  outstanding  against  lier,  on  account  of  the  damage  sustained  by  the  WUliam. 
or  on  any  other  account,  nor  did  provide,  nor  could  have  provided,  accordingly. 

The  rejoinder  alleged,  in  reference  to  the  averment,  that  the  order  of  dismissal 
was  not  final,  that  the  application  to  the  Court  of  Session  in  Scotland  had  not  only 
been  made  by  the  Defenders,  but  had  been  granted,  and  that  the  Defenders,  having 
complied  with  the  orders  of  the  Court,  in  reference  to  the  lodging  of  the  minutes, 
the  question  of  the  dismissal  of  the  suit  was,  on  tlie  6th  of  December  instant,  fully 
argued  before  the  Court  of  Session,  and  the  suit  was  tlien  finally  dismissed. 

On  tlie  Act  of  Protest  being  brought  in,  an  affidavit  of  the  Appellant  was  filed, 
which  stated,  that  he  had  no  notice  of  the  unsatisfied  claim  hy  the  Willi/nii  against 
the  Bold  BiirrlfUf/li,  when  he  purchased  the  steamer.  The  owners  of  the  William  also 
filed  an  affidavit  by  their  attorney  in  Scotland,  from  which  it  appeared,  tliat, 
subsequent  to  the  second  action  being  brought  in  England,  they  had  offered  to 
abandon  the  Scotch  suit,  and  that,  tliougii  this  was  opposed  by  the  Appellant,  who 
applied  to  be  made  a  party,  yet,  in  [273]  respect  of  this  abandonment,  the  suit  was 
at  length  finally  dismissed  by  the  Court  of  Session,  on  the  6th  of  December,  1849. 

The  Judge  of  the  Admiralty  Court  (the  Riglit  Hon.  Dr.  Lushingtoii),  by  his 
judgment  (reported,  noiii.  The  Bold  Bucrhiiijli,  3  W.  Rob.  220),  pronounced  on  the 
bSth  of  January,  1850,  overruled  the  protest  containing  the  plea  of  lis  alibi  pendens 
to  the  Court's  jurisdiction,  holding,  first,  that  the  proceedings  in  Scotland  had  been 
abandoned  b}'  the  owners  of  the  William,  at  the  earliest  possible  time  they  could 
withdraw  the  action  after  the  second  arrest ;  and,  secondly,  that  the  mere  transfer 
of  the  property  in  the  Bold  Bucclencjh  did  not  release  the  purchaser  from  the  re- 
sponsibility of  the  original  collision. 

From  this  judgment  the  present  appeal  was  brought. 

Mr.  Peacock,  Q.C.,  Dr.  Haggard,  and  Mr.  J.  Anderson,  for  the  Appellant. — Two 
questions  are  raised  for  the  Court's  consideration  upon  these  jileadings: — First, 
whether  the  plea  of  lis  alibi  pendens,  was  not  a  good  defence  in  abatement  of  the 
suit  ;  and  secondly,  whether  the  ship  was  liable  by  a  proceeding  in  rem  as  against 
the  present  owner,  he  being  a  purchaser  for  a  valual)le  consideration,  without  notice 
of  the  damage.  Upon  the  first  point :  In  collision,  the  action  is  transitory,  and 
could  have  been  brought  in  England,  Scotland,  Ireland,  or  France,  but  not  in  two 
Courts  at  the  same  time  ;  the  steamer  was  arrested  in  Scotland,  under  process  issued 
out  of  the  Court  of  Session,  a  competent  Court,  having  jurisdiction  to  entertain 
such  a  suit,  11  Geo.  IV.  and  1  Will.  IV.,  c.  69,  s.  21.  And  the  jirocrcdings  were 
carried  on  according  to  the  form  of  process  prescribed  by  the  Statute,  [274]  6  Geo. 
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IV.,  c.  1"20. — [Sir  John  Jervis:  The  ancient  maritime  jurisdiction  in  Scotland  is 
explained  by  Erskine  (1  Inst,  of  the  Law  of  Scotland,  tit.  III.  sec.  34.] — The  history 
of  the  Court  of  Admiralty  in  Scotland  is  fully  treated  of  by  Hell  (1  Corns,  on  Mer- 
cantile Law,  p.  -197).  Such  suit  was  pending  in  that  country  when  the  second 
warrant  was  e.vtraoted  and  the  Jiulc/  Buccleucli  arrested  in  England  for  the  damage 
in  (juestion,  the  subject  of  tiie  Scotch  suit.  It  is  contrary  to  every  principle  of 
justice,  that  a.  party  shall  be  sued  in  two  different  Courts  for  the  same  subject- 
matter,  at  one  and  tiie  same  time;  the  plea,  therefore,  of  lis  alibi  pe/idens,  in  abato 
nient  of  the  English  suit,  was  proper,  and  ought  to  have  been  allowed.  7'//e  Mayor 
of  London  v.  B.  (Freem.  401  ;  S.C.  3  Keb.  491) ;  Com.  Dig.,  tit.  "  Abatement,"  H.  24  ; 
Bac,  Al)r.,  tit.  "Abatement,"  M.  Gilbert's  Hist,  of  Com.  Plefts,  pp.  254-5-6. — [Sir 
Joiiii  Jervis:  Suppose  a  suit  for  bottomry,  and  a  suit  for  salvage,  could  the  vessel 
be  arrested  in  botl]  suits?] — It  is  different  here;  the  two  suits  are  for  the  same  cause 
of  action,  and  the  practice  of  the  Admiralty  Court  is  against  the  allowance  of  a 
second  suit  for  the  same  subject.  The  Fortitudo  (2  Uodson,  oti) — [Mr.  Pcmberton 
Leigh:  Tiie  proceedings  are  of  a  diiTerent  nature;  in  Scotland,  it  appears  from  the 
protest,  that  the  process  is  against  the  person  of  owner  ;  in  the  Admiralty  Court  in 
England  it  is  in  reiiij\ — The  arrest  of  the  steamer  is  in  the  nature  of  a  foreign 
attachment.  Tlie  Johann  Friedericii  (1  W.  Rob.  'M).  A  proceeding  in  rem  merely 
t(.)  compel  a]i|iearancc.  Foieign  attachment  e\isls  in  Scotland  as  in  the  City  of 
London. 

But,  secondly,  we  submit,  that  by  the  hona  fide  sale  [275]  of  the  steamer  to  the 
Appellant,  subsequent  to  her  release  upon  bail.,,  and  before  her  arrest  at  Hull,  the 
proj)erty  in  her  wal5  absolutely  transferred  to  him,  and  that  she  was  not  lial)le  for 
the  damage,  by  a  proceeding  in  rem  in  the  Admiralty  Court  in  England.  The 
locus  cuntractus  was  Scotland,  and  the  purchaser's  rights  are  governed  h\  that  law. 
Story  (Coms.  on  Conf.  of  Laws,  ch.  viii.,  sec.  242  (I),  sec.  286,  c.  (2  Ed'it.).  The 
remedy  by  the  law  of  Scotland,  is  in  persuimm  (1  Shand's  Prae.  of  the  Court  of 
Session,  p.  413  :  and  see  Ersk.  III.,  sec.  37).  At  the  time  of  the  purchase,  the  Appel- 
lant was  in  ignorance  of  any  outstanding  liability  against  the  steamer,  on  account 
of  the  damage  caused  by  her  to  the  William,  and  it  will  be  a  great  hardship  upon 
him  if  he  is  to  be  held  liable  for  the  consequences  of  a.  misfeasance  committed  by  the 
vessel,  at  a  time  when  he  was  not  her  owner.  There  is  no  knowledge  of  the  damage 
or  fraud  imputed  to  the  purchaser  :  the  steamer  had  been  released  upon  bail,  so 
that  he  cannot  be  fixed  with  notice  before  his  purchase.  In  the  case  of  7'Ae  Alex- 
ander Larseti  (1  W.  Rob.  294),  the  Court  said,  that  they  would  protect  "  subsequent 
purchasers  without  notice." — [Mr.  Pemberton  Leigh. — The  plea  does  not  show  what 
was  the  nature  of  the  bail  in  Scotland,  what  in  fact  it  was  for.  Ought  not  that  fact 
to  have  been  pleaded?] — The  effect  of  the  steamer  Ijeing  released,  was  to  render  the 
then  owners  personally  liable  for  the  damage.  No  lien  attaches  upon  a  ship  for 
damage.  The  Volant  (1  W.  Rob.  387);  The  Druid  (1  W.  Rob.  399).  And  the  only 
reason  for  the  arrest  of  the  ship,  is,  to  quote  the  language  of  Dr.  Lushington  in  The 
Volant  (1  W.  Rob.  387),  that  such  "  arrest  oft'ers  the  greatest  security  for  ol>[276]- 
taining  substantial  justice,  in  furnishing  a  security  for  i>romi)t  and  inmiediate  pay- 
ment." 

The  Attorney-General  (Sir  Alexander  Cockburn),  and  Dr.  Addams,  for  the  Re- 
s]iondents. — First.  The  plea  of  lis  <dibi  pendens  of  a  suit  in  Scotland  is  no  bar  to  the 
jurisdiction  of  the  Court  of  Admiralty  in  England  entertaining  the  present  suit  for 
damage.  In  Foster  v.  Vassall  (3  Atk.  587),  Lord  Hardwicke  decided,  that  if  an 
action  was  brought  in  England,  and  the  Defendant  pleaded  to  it  an  action  in  Ire- 
land, or  the  plantations,  it  would  not  be  a  bar  to  the  jurisdiction  of  the  Court,  in 
England.  So  in  Dillon  v.  Alvares  (4  Ves.  357),  a  plea  of  a  suit  depending  in  the 
Court  of  Chancery  in  Ireland,  for  the  same  matter,  was  overruled  by  Lord  Louo-h- 
bo rough.  Again,  in  Maule  v.  Murray  (7  Term  Rep.  470),  a  Defendant  who  had  lieen 
arrested  in  America,  under  a  process  out  of  the  Court,  was  arrested  again  in  this 
country  for  the  same  cause  of  action,  and  the  Court  of  King's  Bench  refused  to  dis- 
charge him  out  of  custody.  An  American  writer,  Kent  (2  Coms.  p.  124  (2  Edit.)), 
in  treating  of  "  Lis  pen-dens,"  refers  to  Merlin,  Repertoire,  tit.  "  Judgment,"  sec.  6, 
and  Pardessus,  Droit  Commercial,  t.  5,  1488,  in  which  the  French  Court  overruled 
a  plea  of  a  foreign  judgment  in  bar  to  a  new  suit  for  tlie  same  cause  of  action.     Ad- 
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mitting  that  two  suits  could  not  be  sustained  in  two  Courts  of  coucurreut  jurisdic- 
tion, for  the  same  sul)ject-niatter,  and  that  the  second  suit  would  be  bad,  yet  in  this 
case  the  objections  to  the  plea  are  twofold  :  first,  the  suit  was  originally  instituted  in 
England  ;  and,  secondly,  the  relief  sought  by  the  proceedings  in  Scotland  was  totally 
difierc.it  from  that  in  England.  In  the  [277]  former  country  the  proceedings  are 
in  personam;  in  the  latter  the  remedy  is  in  rem.  The  same  rule  prevails  in 
America.  The  Brig  Nestor  (1  Sumner,  78).  In  that  case  Mr.  Justice  Story  lays  it 
down  as  unquestionable,  that  whenever  a  lien  or  claim  is  given  upon  the  thing  by 
the  Maritime  law,  the  Admiralty  Court  will  enforce  it  by  a  ]>roceeding  in  rem. 
The  case  of  The  Aline  (1  W.  Rob.  Ill)  strongly  illustrates  our  position,  that  a  lien 
attaches  in  case  of  damage,  and  that  the  proceedings  in  the  Admiralty  Court  in 
England  are  in  rem.  It  has  no  resemblance  to  foreign  attachment  in  the  City  of 
London.  Here  a  lien  attaches  I)y  reason  of  damage,  and  the  Admiralty  Court 
enforces  it  by  a  proceeding  in  rem  against  the  ship.  The  observations  of  Dr.  Lusli- 
ington  in  the  case  of  I'he  Johann  Friederich  [1  Rob.  W.  37],  were  extrajudicial. 

Secondly.  The  fact  of  the  Appellant  being  a  honn  fide  purchaser  without  notice 
of  the  damage,  will  not  avoid  the  liability  of  the  steamer.  Such  liability  attached 
at  the  moment  of  the  collision,  creating  a  lien  which  followed  the  ship  into  whose- 
soever hands  she  might  come.  At  the  most,  if  the  Appellant  wa.s  imposed  upon,  and 
the  fact  of  the  damage  occasioned  by  her  designedly  kept  from  him,  his  remedy  will 
be  to  seek  for  redress  against  the  former  owners  by  an  action  at  law.  It  is  no  de- 
fence to  this  proceeding,  which  is  a  proceeding  in  rem. 

The  case  stood  over  for  consideration. 

Tlieir  Lordships  afterwards  directed  the  appeal  to  be  re-argued  by  one  Counsel 
on  each  side,  upon  the  question,  whether  the  bo7ui  fide  sale  of  the  vessel  after  [278] 
the  damage,  without  notice  to  the  purcha.ser,  discharged  the  vessel  from  liability. 

The  case  was  now  re-argued,  on  that  point  (Dec.  10,  1851). 

Mr.  J.  Anderson,  Q.C.,  for  the  Appellant. — The  reserved  point  involves  a  ques- 
tion of  the  first  importance  to  shipping  interests  ;  it  is  confined  to  this,  whether  a 
lien  arises  out  of  damage  :  and,  if  so,  whether  it  follows  the  vessel  causing  the 
damage  into  whosesoever  hands  it  comes.  It  must  be  considered  under  two 
heads : — 

First.  It  is  submitted,  that  no  lien  attaches  by  reason  of  damage.  A  lien  (Ui 
ships  may  be  created,  Ijy  bottomry,  mortgage,  salvage,  and  wages,  but  there  is  no 
autliority  to  be  found  in  the  books  that  it  extends  to  damage.  In  the  case  of  Tlie 
Volant  (1  W.  Rob.  387),  the  learned  Judge  of  the  Admiralty  Court,  laid  down  the  rule 
of  law  to  be,  that  "  the  damage  confers  no  lien  upon  the  ship,"  and  this  opinion  is 
confirmed  in  the  case  of  The  Druid  (1  W.  Rob.  398).  Liens  are  not  favourites  of  the 
law.  The  onus  lies  upon  the  Respondents  to  establish  such  lien.  The  Alexander 
(1  W.  Rob.  346)  :  it  cannot  be  inferred.  As  then  tliere  was  no  lien  for  the  damage  in 
this  case,  the  arrest  of  the  steamer  must  be  considered  in  the  nature  of  an  attach- 
ment only. — [Sir  John  Jervis. — Abbott,  in  his  treatise  "  On  Shipping  "  (6th  Edit, 
by  Shee,  pp.  121-2),  lays  it  down,  that  by  the  Civil  law,  all  who  repaired,  or  fitted 
out  a  ship,  or  lent  money  to  be  employed  in  those  services,  had  a  lien,  without  any 
instrument  of  hvpothecation.  At  Common  Law,  what  is  called  a  "  lien  "  is  more 
strictly  construed,  and  is  only  when  the  thing  is  in  actual  or  constructive  possession.] 
— There  is  no  lien  u]ion  the  [279]  .steamer.  The  Court  of  Admiralty  has  undoubtedly 
jurisdiction  in  cases  of  collision,  and  the  proceedings  in  the  first  instance  is  in  rem 
against  the  ship  ;  Init  the  arrest  of  the  ship  is  only  to  compel  the  ajjpearance  of  the 
owners  ;  if  they  appear,  the  question  is  then  to  be  decided  according  to  the  interests 
of  the  parties,  without  reference  to  the  liability  of  the  ship  causing  the  collision. — 
[Sir  Jolin  Jervis. — When  does  the  proceeding  i)i  rem  commence?] — It  is  only  a  mode 
of  compelling  appearance,  analogous  to  foreign  attachment  in  the  City  of  London. 
The  .Johann  Friederich  (1  W.  Rob.  37).  The  mode  of  procedure  is  this:  the  ship  is 
arrested  under  a  warrant,  and  if  the  owners  do  not  appear  and  give  bail,  the  ship 
is  sold.  If  they  appear,  then  the  proceeding  is  in  personam.  The  Aline  (1  W. 
Rol).  Ill);  The  Hope  (1  W.  Rob.  154);  The  John  Dunn  (1  W.  Rob.  159).  Foreign 
attachment  like  that  of  the  City  of  London  prevails  in  Scotland,  and  the  sole  object 
of  that  attaclmient  is  to  compel  appearance. — [Sir  John  Jervis. — It  seems  more  like 
a  proceeding  in  the  Exchequer  to  recover  a  Crown  delit.  which  is  against  the  person 
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and  the  goods.  In  a  note  to  Turbill's  case  (1  Wms.  Savind.  67,  n.  1),  the  doctrine  of 
foreign  attachment  is  fully  examined,  but  it  appears  to  bear  no  analogy  to  a  proceed- 
ing in  rem  in  the  Admiralty  Court.] — In  equity,  if  a  vendor  keep  the  title  deeds  and 
conveyance  of  the  estate,  as  a  .security  for  part  of  the  pui'chase  money  unpaid,  he 
will  have  an  equitable  mortgage  on  the  estate,  and  this  lien  prevails  against  the 
l)urchaser  and  his  heir,  but  the  vendor's  lien  is  not  good  against  a  purchaser 
for  valuable  con.sideration  without  notice  (Sug.  Vend.  an<l  Pur.  530;  Edit.  1851). 
Proceedings  in  the  Admiralty  Court  most  resemble  [280]  the  case  of  cattle  damage 
feazant  being  sold.  There  the  proceeding  is  also  in-  rem,  but  then  it  must  be  taken 
at  the  time.  As,  therefore,  there  was  no  lien  ui)on  the  steamer  for  the  damage,  what 
was  the  effect  of  her  release  in  Scotland,  after  the  arrest,  which  was  a  mere  modus 
procedendi'i  Why,  upon  the  owners  appearing  and  giving  bail,  the  proceedings 
in  rem  terminated,  and  the  remedy  became  in  personam.  Bail  in  the  Court  of 
Admiralty  is  regarded  as  a  pledge  for  the  thing  itself.  The  Neid  Elwin  (1  Dodson, 
50,  53).  The  object  being  not  to  make  available  any  lien,  for  such  did  not  exist, 
but  merely  to  get  a  fund  to  satisfy  the  damage.  The  release  discharged  the  steamer 
from  arrest,  and  left  her  in  statu  quo,  as  before  the  arrest.  The  suit  in  Scotland 
being,  therefore,  for  the  same  cause  of  action,  and  the  proceedings  being  substan- 
tially the  same,  the  plea  of  lis  alibi  pendens  was  a  bar  to  the  action. — [Sir  John 
Jervis. — You  need  not  go  into  that  (piestiou,  as  we  have  made  up  our  minds  upon 
that  plea.] 

Secondly.  There  being  no  lien  upon  the  steamer,  how  can  this  indefinite  claim 
of  damage  travel  with  lier  wherever  she  goes?  Can  a  ship,  which  at  some  former 
time  may  have  caused  a  collision,  and  which  may  have  subsequently  passed  through 
various  owners'  hand.s,  be  arrested  in  an}'  part  of  the  world  she  may  be  for  this 
damage?  Surely  not;  for,  if  so,  the  rights  of  third  parties,  including  innocent 
purchasers  without  notice,  would  be  involved. — [Sir  Frederick  Pollock. — Suppose 
the  case  of  a  collision  upon  the  sea,  caused  by  a  vessel  going  to  India,  and  the  ship 
sold  there,  is  not  the  vessel  liable  to  be  seized  when  she  returns  to  England  for  the 
damage?] — The  damage  [281]  founds  no  lien,  and  her  an-est  is  only  to  compel  ap- 
pearance. Our  proposition  is,  that  the  steamer  being  released,  there  is  no  unsatis- 
fied liability  left ;  the  presumption  being,  that  the  damage  is  satisfied,  and  the  bail 
taken  in  suljstitution  of  the  steamer. 

Dr.  Addanis  for  the  Respondents. — This  is  a  proceeding  in  rem  in  the  usual  form 
against  the  steamer  itself,  and  not  in  personam  against  the  owners.  The  proposi- 
tion now  urged  bv  the  Appellant  is  quite  novel,  and  certainly  untenable.  Proceed- 
ings in  the  Admiralty  Court  in  cases  of  damage  are  in  rem,  and  that  has  been  the 
practice  for  this  last  forty  years.  Such  an  objection  as  this  has  never  been  urged 
before  ;  even  in  this  case  it  was  not  taken  in  tlie  Court  below. 

Judgment  was  reserved,  and  now  delivered  by 

Sir  John  Jervis  (Ajjril  2-t,  1852). — There  were  two  questions  in  this  case : 
First,  the  effect  of  the  pendency  of  another  proceeding  in  Scotland  for  the  same  cause 
of  action.  Secondl}-,  the  lial.>ility  of  the  vessel  by  a  proceeding  in  rem  after  a  hona 
fide  sale,  without  notice. 

It  is  manifest  that  these  two  defences  are  of  a  totally  different  nature;  the  first 
being  a  declinatory  plea  properly  the  subject  of  a  protest ;  and  the  second,  an  al)solute 
bar.  Generally,  it  is  inconvenient  to  depart  from  the  settled  rules  of  procedure,  and  to 
raise  such  questions  dift'ering  in  degree  by  the  same  defence  ;  but  as  the  Court  lielow' 
did  not  object  to  this  course,  we  merely  notice  it  to  observe,  that  we  do  not  approve 
of  such  a  proceeding,  and  pass  on  to  deliver  our  opinion  upon  the  two  point.s 
raised. 

Upon  the  first  point  we  have  not,  from  the  com-[282]-niencement  of  the  discussion, 
entertained  an}'  doubt  :  but  we  desired  the  second  question  to  be  re-argued,  because 
it  was  of  great  general  importance,  and  because  we  were  unable  to  find  any  authorities 
bearing  directly  upon  it;  and  some  of  the  cases  to  which  we  were  referred,  were 
apparently  conflicting  with  each  other. 

The  course  which  was  taken  upon  the  .second  argument,  makes  it  convenient  to 
dispose  of  the  second  question  in  the  first  instance. 

It  is  admitted  that  the  Court  of  Admiralty  has  jurisdiction  in  a  case  of  collision 
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by  a  proceeding  in  rem  against  the  sliiji  itself  ;  but  it  is  said  that  the  arrest  of  the 
vessel  is  only  a  means  of  compelling  the  appearance  of  the  owners ;  that  the  damage 
confers  no  lien  upon  the  ship,  and  that  the  owners  having  appeared,  the  question  is 
to  be  determined  according  to  the  interests  of  the  party  litigant,  without  reference 
to  the  original  liability  of  the  vessel  causing  the  wrong.  For  these  propositions, 
dicta  have  been  referred  to,  which  are  entitled  to  great  respect,  but  which,  upon 
consideration,  will  be  found  not  to  support  the  propositions  for  which  they  were 
cited.  In  T/ie  Joliann  Friederick  (1  W.  Rob.  37),  Dr.  Lushington  is  reported  to  have 
said  that  proceedings  in  rem  in.  the  Court  of  Admiralty  were  analogous  to  those 
by  foreign  attachment  in  the  Courts  of  the  Citj'  of  London.  For  the  purpose  for 
which  that  allusion  was  made,  viz.,  the  liability  of  the  jjroperty  of  foreigners  to  be 
arre.sted  by  process  out  of  the  Court  of  Admiralty  and  the  Courts  of  the  City  of 
London,  the  two  proceeding.s  may  be  analogous ;  but  in  other  respects  they  are 
altogether  different.  The  foreign  attachment  is  founded  upon  a  plaint  against 
the  principal  debtor,  and  must  be  returned  nihil,  before  any  step  can  l>e  taken 
against  the  garnishee  ;  the  pro-[283]-ceeding  in  rem,  whether  for  wage.s,  salvage, 
collision,  or  on  bottomiy,  goes  against  the  .ship  in  the  first  instance.  In  the  former 
case,  the  proceedings  are  in  personam,  in  the  latter,  they  are  in  rem.  The  attach- 
ment, like  a  Common  Law  distringas,  is  merely  for  the  pui-pose  of  compelling  an 
appearance;  and  if  the  Defendant  appears  within  a  year  and  a  day,  even  after 
judgnnent  and  execution  against  the  garnishee,  and  puts  in  bail,  the  attachment  is  at 
an  end.  If  the  owners  do  not  appear  to  the  warrant  arresting  the  ship,  the  proceed- 
ings go  on  without  reference  to  their  default,  and  the  decree  is  confined  exclusively 
to  the  vessel.  Many  other  distinctions  will  be  found  upon  reference  to  the  notes  to 
Turbill's  case  (1  Wm.s.  Saund.  67,  n.  1).  It  is  not  correct,  therefore,  to  say,  that  the 
jiroceeding  in  rem,  is  in  all  respects  analogous  to  the  jsroceeding  by  foreign  attach- 
ment, and  that  the  former  is  merely  to  compel  an  appearance,  because  the  latter  is 
undoubtedly  for  that  purpose  only. 

In  all  proceedings  in  rem,  whatever  be  the  foundation  of  the  jurisdiction,  the 
warrant  is  the  same,  and  the  proceedings  are  conducted  in  the  same  form,  and  there 
is  no  reason  for  saying  that  a  different  rule  is  to  prevail,  where  the  foundation  of 
the  jurisdiction  is  a  collision,  from  that  which  is  admitted  to  l)e  the  practice,  when 
the  suit  is  in.stit.uted  for  salvage,  or  the  recovery  of  wages  against  the  ship. 

But  it  is  further  said,  that  the  damage  confers  no  lien  upon  the  ship,  and  a  dictum 
of  Dr.  Lushington,  in  the  case  of  The  Volant  (1  W.  Rob.  .387),  is  cited  as  an  authority 
for  this  proposition.  By  reference  to  a  contemporaneous  report  of  the  same  case 
(1  Notes  of  Cases,  508),  it  seems  doubtful  whether  the  learned  Judge  did  use  the 
expression  attributed  to  him  by  [284]  Dr.  W.  Robinson.  If  he  did,  the  expression  is 
certainly  inaccurate,  and  being  a  dictum-  merely,  not  necessary  for  the  decision  of 
that  case,  cannot  Ije  taken  as  a  binding  authority. 

A  maritime  lien  does  not  include  or  require  possession.  The  word  is  used  in 
Maritime  Law  not  in  the  strict  legal  sense  in  which  w'e  understand  it  in  Courts  of 
Common  Law,  in  which  case  there  could  be  no  lien  where  there  was  no  possession, 
actual  or  constructive  ;  liut  to  express,  as  if  by  analogy,  the  nature  of  claims  which 
neither  presuppose  nor  originate  in  possession.  This  was  well  understood  in  the 
Civil  Law,  by  which  there  might  lie  a  pledge  with  possession,  and  a  hypothecation 
without  possession,  and  by  which  in  either  case  the  right  travelled  with  the  thing 
into  wliosesover  possession  it  came.  Having  its  origin  in  this  rule  of  the  Civil 
Law,  a  maritime  lien  is  well  defined  by  Lord  Tenterden.  to  mean  a  claim  or  privi- 
lege upon  a  thing  to  be  carried  into  effect  by  legal  process  ;  and  Mr.  Justice  Story 
(1  Sumner,  78)  explains  that  process  to  be  a  proceeding  im  rein,  and  adds,  that 
wherever  a  lien  or  claim  is  given  upon  the  thing,  then  the  Admiralty  forces  it  by  a 
proceeding  in  rem,  and  indeed  is  the  only  Court  competent  to  enforce  it.  A  mari- 
time lien  is  the  foundation  of  the  proceeding  in  rem,  a  process  to  make  jierfect  a 
right  inchoate  from  the  moment  the  lien  attaches;  and  whilst  it  must  be  admitted 
that  where  such  a  lien  exi.sts,  a  proceeding  in  rem  may  lie  had,  it  will  be  found  to  be 
equally  true,  that  in  all  cases  where  a  proceeding  in  rem  is  the  proper  course,  there 
a  maritime  lien  exists,  which  gives  a  privilege  or  claim  upon  the  thing,  to  be  carried 
into  effect  by  legal  process.  This  claim  or  privilege  travels  with  the  thing,  into 
whosesoever  possession  it  may  [285]  come.     It  is  inchoate  from  the  moment  the  claim 
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or  privilege  attacLcs,  and  when  carried  into  effect  1)y  legal  process,  by  a  proceeding 
in  rem,  relates  back  to  the  period  when  it  first  attached.  This  simple  rule,  which,  in 
our  opinion,  must  govern  this  case,  and  which  is  deduced  from  the  Civil  Law, 
cannot  be  better  illustrated  than  by  reference  to  tlie  circumstances  of  T/ie  Aline 
[1  Rob.  W.  Ill],  referred  to  in  the  argument,  and  decided  in  conformity  with  this 
rule,  although  apparently  upon  other  grounds.  In  tiiat  ca.se,  there  was  a  bottomry 
bond  before  and  after  the  collision,  and  the  Court  held,  that  the  claim  for  damaire 
in  a  proceeding  in  rftn,  must  be  preferred  to  the  first  bond-holder,  but  was  not 
entitled  against  the  second  bond-holder  to  the  increased  value  of  the  vessel  by  reason 
of  repairs  effected  at  his  cost.  The  interest  of  the  first  bond-holder 
taking  effect  from  the  period  when  his  lien  attached,  he  was,  so  to  speak, 
a  part  owner  in  interest  at  the  date  of  the  collision,  and  the  sliip  in  which  he  and 
others  were  interested  was  liable  to  its  value  at  that  date  for  the  injury  done,  without 
reference  to  his  claim.  So  by  the  collision  the  interest  of  the  claimant  attached,  and 
dating  from  that  event,  the  ship  in  wliich  he  was  interested  having  been  repaired, 
•was  put  in  Ijottomry  by  the  master  acting  for  all  parties,  and  he  would  be  bound  by 
that  transaction. 

This  rule,  which  is  simple  and  intelligible,  is,  in  our  opinion  applicable  to  all 
cases.  It  is  not  necessary  to  say  that  the  lien  is  indelible,  and  may  not  be  lost  by 
negligence  or  delay  where  the  rights  of  third  parties  may  be  compromised ;  but 
where  reasonable  diligence  is  used,  and  the  proceedings  are  had  in  good  faith,  the 
lien  may  be  enforced,  into  wliosesoever  possession  the  thing  may  come. 

[286]  The  remaining  point  may  be  disposed  of  in  a  few  words.  The  pleadings 
show  that  the  proceedings  in  Scotland  were  commenced  by  process  against  the 
persons  of  tlie  Defendants,  and  that  the  seizure  of  the  vessel  was  collateral  to  that 
proceeding,  for  the  mere  purpose  of  securing  the  debt.  We  have  already  explained 
that,  in  our  judgment,  a  proceeding  in  rem  differs  from  one  in  personam,  and  it 
follows,  that  the  two  suits  being  in  their  nature  different,  the  pendency  of  the  one 
cannot  be  pleaded  in  suspension  of  the  other. 

For  these  reasons,  we  are  of  opinion,  that  the  judgment  of  the  Court  below  must 
be  affirmed,  with  costs. 

[Mews'  Dig.  tit.  SHIPPING  ;  A.  XX.  Collision  ;  3.  LuiblUti/,  b.  S.C.  below  .3  Rob.  W. 
220.  On  point  (i.)  as  to  maritime  lien  (7  Moo.  P.C.  283,  284,  285),  see  The 
Mary  Ann,  1865,  1  Ad.  and  E.  II;  T/ie  IlnJley,  1867,  2  Ad.  and  E.  21;  The 
Feronia,  1868,  2  Ad.  and  E.  72 ;  The  Charles  Amelia,  1868,  2  Ad.  and  E.  333  ; 
The  Tiro  Ellens,  I87I,  3  Ad.  and  E.  357;  The  Parlement  Beige,  1880,  5  P.D. 
219  ;  The  City  of  Mecca,  I88I,  6  P.D.  106  :  Stoomvaart  Maatsrhappy  Nederland 
V.  P.  and  0.  Steam  Jai'i(/afion  Co.,  1882,  7  A.C.  817;  The  Heinrich  Bjorn, 
1885-86,  10  P.D.  54,  II  A.C.  284;  The  Tasmania,  1888,  13  P.D.  115;  Carrie 
V.  M'Kniqht  (1897),  A.C.  97;  (ii.)  as  to  /m  alibi  pendens,  see  The  Mali  Ivo, 
1869,  2  Ad.  and  E.  359.] 


ON   APPEAL   FROM   THE    COURT   OF   APPEALS   FOR   THE    PROVINCE   OF 

LOWER  CANADA. 

THE   QUEBEC   FIRE   ASSURANCE   COMPANY,— Appellants;   AI'GUSTIN   ST. 
LOUIS  and  JOHN  MOLSON,— Respondents  *  [Feb.  5    and  6,  1851]. 

The  parish  church  of  Boucherville,  in  Lower  Canada,  having  been  in  great 
part  destroyed  by  a  fire,  which  was  occasioned  by  the  negligence  of  the 
Respondents'  servants,  and  being  at  the  time  insured  by  a  policy  effected 
by  the  care  upon  the  church  and  sacristy;  the  cure  and  one  of  the  mar- 
yuUliers-en-charge,  by  a  notarial  instrument,  transferred  to  the  Appel- 
lants ("  the  Quebec  Fire  Assurance  Company,"  who  had  granted  the  policy), 

*  Present :   Mr.  Baron  Parke,  the  Right  Hon.   Dr.  Lushington,  the  Right  Hon. 
T.  Pemberton  Leigh,  and  tlie  Right  Hon.  Sir  Edward  Ryan. 
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in  consideration  of  the  pa)')uent  by  tlieni  of  part  of  the  amount  of  the 
damage  sustained  by  such  lire,  the  right  to  sue  and  claim  from  the  Re- 
spondents, the  amount  so  paid. 

Held,  that  this  constituted  a  valid  subrogation  of  the  debt  due  to  the  insurers 
in  right  of  the  fabrique.  according  to  the  French  law  prevailing  in  Lower 
Canada  [7  Moo.  P.C.  317]. 

Held,  also,  in  an  action  brought  upon  the  notarial  Acfc,  that  though  the  declara- 
tion was  not  strictly  in  form,  yet  it  was  substantially  good ;  for  the  Plaintiffs 
(the  Appellants)  could  not  be  held  to  sue  as  assurers,  (in  which  character 
they  had  no  title;)  but  as  being  subrogated  to  the  debt  due  to  the  fabrique 
of  the  church  by  the  Defendants  (the  Respondents),  by  reason  of  the  papnent 
made  on  their  behalf  in  respect  of  the  damage  occasioned  by  them  [7  Moo. 
P.C.  315]. 

Semble,  By  the  old  French  law.  the  cure  and  marguilliers  together  could  not 
convey  by  way  of  assignment  without  the  consent  of  the  Bureau,  though 
they  might  subrogate  a  debt  due  to  them  in  their  official  character  [7  Moo. 
P.C.  315,  318]. 

The  Appellants  in  this  case  were  an  incorporated  Company  established  in 
Lower  Canada,  by  an  Act  of  [287]  the  Legislature  of  that  Province,  of  the  14th  of 
March,  1829,  for  assurance  against  fire,  under  the  name  and  style  of  the  "  Quebec 
Fire  Assurance  Company." 

On  the  27th  of  February,  1841,  that  Company,  through  the  agency  of  the  Rev. 
Thomas  Pepin,  Cure,  entered  into  a  policy  of  assurance  upon  the  church  and 
sacristy  of  Boucherville,  and  the  property  therein  ;  whereby  it  was  witnessed  that 
the  Rev.  Thomas  Pepin,  for  the  fabrique  of  Boucherville,  had  paid  to  P.H.  Mait^ 
land,  Esq.,  agent  for  the  Q\iebec  Fire  Assurance  Company,  the  sum  of  £16  10s. 
currency,  on  condition,  that  the  Rev.  Thomas  Pepin,  acting  as  aforesaid,  in  case 
of  any  loss  or  damage  occasioned  by  fire  to  the  property  specified,  named,  and 
described  in  those  presents  (in  the  place  or  places  mentioned  and  not  elsewhere), 
should  have  a  remedy,  not  exceeding  in  any  case  the  sum' or  sums  therein  specified, 
on  the  joint  stock  and  the  subscribed  securities,  and  a1*  the  disposition  of  the 
president  and  directors  of  the  Quebec  Fire  Assurance  Company,  to  the  amount  only 
of  the  funds  on  the  terms  and  conditions  contained  in  it,  and  annexed  to  and 
specified  on  the  back  of  tho.se  preisents,  and  not  on  any  other  terms  and  conditions 
whatsoever,  viz.,  on  the  building  only  of  the  church  of  the  parish  [288]  of  Boucher- 
ville, including  the  steeple  and  the  bells,  £2200;  on  the  organ  contained  in  the 
church,  £500;  on  the  building  only  of  the  sacristy,  £150;  on  the  pictures  con- 
tained in  the  church,  comprising  the  curtains  u.sed  to  cover  them,  £250  ;  on  the 
linen  and  ornaments  contained  in  the  church  and  sacristy  aforesaid,  £100;  on  the 
furniture  and  plate  of  the  church  and  sacristy,  and  contained  in  it,  £100.  The 
policy  was  in  other  respects  in  the  usual  form  of  policies  against  fire  effected  in 
this  country. 

The  policy  was  afterwards  continued  in  force  up  to  the  month  of  February, 
1844,  and  receipts  were  given  for  the  premiums  for  the  years  1842  and  1843,  as 
received  from  the  Rev.  Tliomas  Pepin  for  the  fabrique  of  Boucherville. 

On  the  20th  of  June,  1843,  a  fire  broke  out  in  a  hanger  or  shed,  in  the  village 
of  Boucherville,  about  one  hundred  yards  from  the  shore  of  the  river  St.  Lawrence, 
and  separated  therefrom  by  a  house  and  stable,  and  a  shed ;  and  the  fire  com- 
municated with  other  buildings,  and  destroyed  the  parish  church  of  Boucherville, 
with  its  sacristy  and  a  quantity  of  valuable  property  therein,  all  of  which  was 
comprised  in  the  policy  of  assurance  above  stated.  Tlie  extent  of  the  loss  and 
damage  sustained  by  the  fabrique,  or  parochial  corporation  of  the  church,  was 
estimated  and  established  according  to  the  tenor  of  the  policy  of  assurance,  at 
the  sum  of  £4230  12s.  currency;  and  the  Appellants,  on  the  4th  of  August,  1813, 
in  fulfilment  of  their  contract  as  assurers,  paid  by  a  cheque  upon  the  cashier  of 
the  (Jueliec  Itank,  dated  the  f9th  of  July,  1843,  and  payable  sixty  days  after  date, 
to  the  fabrique  de  Boucherville,  or  order,  the  sum  of  £3045  15s.  currency,  in  full 
satisfai-tion  of  all  demands  against  [289]  the  Company  for  the  loss  by  fire,  being  a 
less  sum  than  that  of  £4230  12s.,  the  sum  at  which  tlie  loss  and  damage  had  been 
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established,  and  a  less  sum  than  that  of  £3300,  the  sum  to  which  the  liability  of 
the  insurers  was  limited  by  the  above  policj'. 

On  the  same  day  a  notarial  instrument  was  executed  by  and  between  the  Rev. 
Tliomas  Pepin   and   Louis   Favreau,   one   of  the   morguiUiers-en-charrje,   or   .-icting 
churchwardens  of  the  i)arish,  and  John  H.  Maitland,  Esq.,  agent  at  Momreal  foi' 
the  Quebec  Fire  Assurance  Company,  which  instrument  was  in  the  words  udlowinfj: 
-  "  On  the  4th  day  of  August,  in  the  year  of  our  Lord  1843,  before  vhe  -inder- 
signed  public  notaries,  duly  commissioned  and  sworn  in  and  for  that  portion  of  the 
province  of  Canada,  late  the  Province  of  Lower  Canada,  residing  in  the  ci'.y  of 
Montreal,  in  the  said  Province,  personally  appeared  the  Rev.  Thomas  Pepin,  ewe 
of  the  parish  of  Boucherville,  in  the  district  of  Montreal,  and  Louis  Favreau,  of 
Boucherville   aforesaid,   farmer,   marytiillier-en-charge  of  the   said   parish,   acting 
as  well  for  themselves  as  in  their  respective  capacities,  and  for  and  in  the  name 
and  on  behalf  of  the  fabriqii*  de.  BoucherviUe,  of  the  one  part,  and  John  H.  Mait- 
land, Esq.,  of  the  said  city  of  Montreal,  agent  in   Montreal  for  the  Quebec  Fire 
Assurance  Company,  of  Quebec,  of  the  other  part ;  which  said  parties  declared  that, 
whereas  on  the  evening  of  Tuesday,  the  20th  day  of  June  last  past,  a  conflagration 
took  place  at  Boucherville  aforesaid,  by  which  the  cluirch  and  much  valuable  pro- 
perty thereto  attached  and  belonging  was  destroyed,  and  that  the  said  conflagration 
is  supposed  to  have  originated  (and   indeed  much  positive  evidence  has  occurred) 
from  the  boiler-ehimnies  of  a  steamer  .S7.   Louis,  whereof  Augustin   St.   Louis   is 
master :  and  [290]  whereas  the  said  church,  the  sacristie,  the  organ  in  the  church, 
pictures,  linen  and  furniture,  with  other  property  thereto  belonging,  was  at  the 
time  under  insurance  at  the  said  Quebec  Fire  Assurance  Company's  OflSce,  under 
Policy  numbered  X.  17585,  at  a  sum  of  £3300  current  money  of  the  said  province 
of  Canada :  and  whereas  the  said  assurers  and  assured  have  caused  an  estimate  to 
be  strictly  made  of  the  liabilities  of  the  said  assurance  Company  toward  the  said 
cure  and  marguiUiers,  and  others,  under  the  aforesaid  policy,  in  consequence  of 
the  aforesaid  destruction  by  fire  of  the  property  set  forth  in  the  said  policy,  which 
estimate  amounts  to  the  sum  of  £3045  15s.  current  money,  and  which  the  said 
Company,  on  the  demand  of  the  said  party  hereto  of  the  first  part  is  now  ready  to 
pay,  satisfy,  and  discharge.     Now  these  presents  witness  that  the  said  Kev.  Thomas 
Pepin    and    Louis    Favreau,    acting    as    aforesaid,    doth    hereby-    acknowledge    and 
confess  to  have  had  and  received  of  and  from  the  said  Quebec  Fire  Assurance  Com- 
pany, by  the  hands  of  the  said  agent,  well  and  truly  paid  in  presence  of  us  notaries 
at  and  before  the  execution  hereof,  the  aforesaid  sum  of  £3045  15s.,  said  current 
monev,  in  and  by  a  bill  or  draft  signed  by  D.  R.  Stewart,  treasurer  of  the  said 
Company,  countersigned  by  Jeremiah  Leaycraft,  the  president,  dated    19th  July, 
1843,  drawn  on  the  cashier  of  the  Quebec  Bank,  and  No.  392,  payable  sixty  days 
after  date,  which  bill,  draft,  or  cheque,  when  paid,  will  be  in  full  payment,  satisfac- 
tion and  discharge  of  the  claim  and  demand  of  the  said  assured,  under  the  afore- 
mentioned policy  of  assurance,  for  the  loss,  damage,   and  destruction  of  the  pro- 
perty thereby  assured,  at  and  in  consequence  of  the  fire  or  conflagration  aforesaid, 
at  Boucherville  aforesaid,  and  of  and  [291]  therefrom,  and  of  and  from  every  other 
or  further  claim,  pretension,  or  demand,  touching  the  aforesaid  assurance,  or  the 
conflagration  aforesaid,  the  said  Rev.  Thomas  Pepin  and  the  said  Louis  Favreau, 
acting  as  aforesaid,  do  hereby  acquit,  release,  and  discharge,  and  promise  to  hold 
acciuitted,  released,  and  discharged,  the  said  Quebec  Fire  Assurance  Company  for 
ever  :  and  inasmuch  as  the  said  parties  hereto  are  of  opinion  and  do  maintain  that 
the  proprietor  or  proprietors  of.   and  all  concerned  or  interested  in,  the  before- 
mentioned  steam-boat  or  vessel  called  the  St.  Louis,  as  having  occasioned  the  con- 
flagration aforesaid,  are  liable  for  all  the  costs,  losses,  and  damages  that  have  been 
thereby  occasioned,  he  the  said  Thomas  Pepin  and  Louis  Favreau,  acting  as  afore- 
said,    in     consideration     of     the     pi^emises     as     aforesaid,     doth     hereby     assign, 
transfer,     and    make    over     unto    the    said     Quebec    Fire    Assurance    Company, 
accepting     hereof     by     the     said     John     H.     Maitland,     and     to     their     assigns, 
all    right,    title,    interest,    property,    claim,    and    demand    whatsoever,    of    every 
nature  and  description,  to  the  aforesaid  amount  or  sum  of  £3045    15s.,   and   no 
more,  which  they  or  the  parish  of  Boucherville  aforesaid  ever  had,  now  hath,  or 
can  or  may  have,  or  be  supposed  to  have  or  possess,  against  the  said  proprietor  or 
proprietors  and  others  concerned  of,  in,  and  to,  the  said  steam-boat  or  vessel  called 
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the  St.  Luuis,  whereof  is  proprietor,  or  part  proprietor,  the  said  Augustiii  St. 
Louis,  for  loss  of  the  aforesaid  church  and  other  property,  described  in 
the  aforesaid  policy  of  assurance,  and  thereby  assured,  and  for  all  damages,  costs,  and 
expenses  unto  them  created,  and  by  them  sustained  by  reason  and  upon  account 
of  the  said  conflagration  or  otherwise  however,  not  exceeding  however  the  said 
amount  or  sum  of  £3045  15s." 

[292]  In  October  term,  1843,  the  Quebec  Assurance  Company  commenced  their 
action  against  the  proprietors  of  the  steam-ship  .S7.  Louis  in  the  Court  of  (Queen's 
Bench  for  the  district  of  Montreal,  in  that  part  of  the  Province  of  Canada  called 
Lower  Canada  ;  and  by  their  declaration  they  set  forth,  that  on   27th  February, 
1841,  in  consideration  that  Thomas  Pepin,  cure  of  the  parish  of  Boucherville,  in 
the  district  of  Montreal,  and  acting  for  and  on  the  behalf  of  the  fabrique  of  that 
parish,  had  paid  to  the  Plaintiffs  the  premium  of  £16  10s.  currency,  the  Plaintiffs 
did,  by  a  policy  of  assurance  of  that  date,  made,  executed,  and  delivered,  assure 
the  fabrique  of  Boucherville  from  loss  or  damage  by  fire  for  one  year,  from  28th 
of  February  in  the  year  aforesaid,  and   after  setting  forth  the  amount   and  par- 
ticulars of  the  policy  of  assurance,  and  the  due  renewal  thereof,  proceeded  to  state; 
that  at  the  time  of  the  committing  of  the  grievance  by  the  Defendants  as  after- 
mentioned,  to  wit,  on  the  20th  of  June  then  last,  the  aforesaid  assurance  and  policy 
continued  in  full  force,  and  the  property  thereby  assured  continued  to  be  and  was 
the   property  of  the  fabrique;   and  that   at  the   same   time   the   Defendants  were 
possessed,  as  proprietors  or  owners,  of  a  steam-boat  called  the  .S7.  Louis,  navigating 
and  plying  for  hire  upon  the  river  St.  Lawrence,  between  the  port  of  Montreal  and 
the  village  of  Boucherville  aforesaid,  and  other  places  situated  on  the  banks  of  the 
river,  and  that   the  Defendants  had  the  care,  direction,  and  management   of  the 
steam-boat;  yet  the  Defendants,  not  regarding  their  duty  in  tliat  liehalf,  whilst  the 
steam-boat  was  so  in  the  said  river,  at  and  near  the  said  village  of  Boucherville, 
and  moored  to  a  wharf  or  quay  thereat,  to  wit,  on  the  said  20th  day  of  .June  then 
last,  took  so  little  and  such  bad  care  of  their  steam-boat,  and  of  [293]  the  fire  or 
fires  on  board  thereof,  that  by  and  through  their  and  their  servants'  gross  negligence, 
mismanagement  and  want  of  ordinary  precaution,  in  and  upon  the  steam-boat,  and 
in  or  about  the  fire  or  fires  on  board  thereof,  sparks  and  flames  of  fire  from  the  said 
fire  or  fires  were  by  the  Defendants  and  their  servants  permitted  to  and  did  escape 
from  the  steam-boat,  and  did  set  fire  to  divers  sheds,  dwelling-houses,   and  other 
buildings  in  tlie  village  of  Boucherville,  and,   amongst  others,  to  the  church   and 
sacristy;  and  that  the  church  and  sacristy,  with  the  belfry  or  steeple,  and  the  bells, 
the  organ,  the  pictures  and  their  curtains,  the  linen  and  ornaments,  and  the  move- 
ables or  furniture  and  plate,  all  assured  liy  the  Plaintiff's  from  loss  or  damage  by 
fire  as   aforesaid,  were   wholly  burnt   down,   consumed,   and  destroyed   by  the  fire 
originating  in  and  from  the  steam-boat,  and  by  or  through  the  gross  negligence, 
mismanagement,   and   want  of  ordinary   precaution   of  the   Defendants   and   their 
servants,  in  and  on  board  of  the  steam-boat,  and  in  and  about  the  fire  or  fires  on 
board  thereof  a.s  aforesaid ;  and  thereupon,  in  accordance  with  the  undertaking 
and   covenant   of   the   Plaintiffs   in   the   policy,   they   became   liable   to   pay   to   the 
fabrique  of  Boucherville  all  such  damage  or  loss  as  had  happened  by  the  fire  to 
the  property  thereinbefore  and  in  the  policy  mentioned,  not  exceeding  the  aggregate 
amount   of  the   sum  of   £3300   currency,   of   all   which  the  fabrique   notified   t'li^' 
Plaintiffs  ;   and  the  Plaintiffs  further  stated   and  set  forth  the  particulars  of  the 
damage  sustained,  and  that  the  several  sums  amounted   altogether  to  the  sum  of 
£4230  12s.  8d.  currency:    and  that  thereupon  the  Plaintiff's  weie.  on  the  4th  day 
of  August  then  last,  obliged  to  pay,  and  did  necessarily  and  in  fulfilment  of  their 
undertaking   and  covenant   [294]   l)ay,  to  the  fabrique  of  Boucherville,   accepting 
thereof  by  Thomas  Pepin,  cure,  and  Louis  Favreau,  mar<iuiUier-e7i-rharge  of  the 
parish,  the  sum  of  £3045  15s.  currency;  to  wit,  by  a  bill  or  draught  signed  by  the 
•treasurer,   and   countersigned  by  the  president   of   tlie   Plaintiff's,   for  the   sum   of 
money,  drawn  upon  the  cashier  of  the  Quebec  Bank,  and  payable  sixty  days  after 
date, "and  which  bill  or  draught  was  paid  and  satisfied  at  maturity,  and  before  the 
institution   of  the   action   for  the  damage  or   loss   sustained   by  the  fabrique   of 
Boucherville  by  the  fire  aforesaid;  and   that  thereupon,  and   in   consideration   of 
tlie  payment  aforesaid,  and  other  the  premises  aforesaid,  the  fabrique  of  Boucher- 
ville.  acting   by   Thomas    Pepin,   rure,    and    Louis   Favreau,    uiari/uiJIier-eii-charf/e, 
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did,  by  Acfe  passed  before  Griffin  and  his  colleague,  public  notaries,  on  the  day  and 
year  last  afoi-esaid,  assign,  transfer,  and  make  over  to  the  Plaintiffs,  accepting; 
thereof  by  John  H.  Maitland,  of  Montreal,  Esq.,  their  agent  in  that  behalf,  all 
right,  title,  interest,  property,  clainj,  and  demand  whatsoever,  of  every  nature  and 
description,  to  the  amount  or  extent  of  tiie  aforesaid  sum  of  £3045  15s.  currency, 
which  the  said  fahriijue  of  Boucherville,  or  Thomas  Pepin,  cure,  and  Louis  Favreau, 
mar<juilliei-en-rhai(je  as  aforesaid,  ever  had,  or  could,  or  might  have  against  the 
proprietors  of  the  steam-boat  St.  Loins,  to  wit,  the  Defendants,  for  or  by  reason  of 
the  destruction  by  tire  as  aforesaid  of  the  church,  sacristy,  and  other  the  property 
assured  against  accidents  by  fire  by  the  Plaintiffs,  in  and  by  the  aforesaid  policy, 
and  of  all  damages,  costs,  and  expenses  in  the  iiremises  ;  of  all  which  the  Defendants 
had  notice:  wherefore  the  Plaint  ill's  said,  that  by  means  of  the  premises  aforesaid 
they  had  sustained  damage  by  and  [295]  tluough  the  gross  negligence,  mismanage- 
ment, and  want  of  proper  precaution  of  the  Defendants  and  their  servants  as 
aforesaid,  to  the  amount  of  £3045  15s.  currency,  yet  that  Defendants  refused  to 
pay  the  same,  to  the  damage  of  the  Plaintiffs  of  £3045  15s.  currency;  and,  there- 
fore, the  Plaintiffs  brought  their  suit,  and  prayed  that  by  the  judgment  of  the  Court 
the  Defendants  migiit  be  adjudged  jointly  and  severally  to  pay  to  the  Plaintiffs 
the  sum  of  £3045  15s.  currency,  with  interest  and  costs  of  suit. 

The  Defendants  separately  pleaded  the  general  issue,  and  not  guilty;  and  i.ssue 
being  joined,  various  witnes.ses  were  e.xumined  on  each  side,  both  on  interrogatories 
and  orally;  and  various  exhibits,  consisting  of  the  documents  pleaded,  as  well  a.s 
proofs  of  the  Plaintiff's  title  to  sue,  were  produced  and  dul}'  proved.  From  the 
evidence  it  appeared,  that  the  fire  originated  as  alleged  in  the  declaration,  and  was 
occasioned  by  the  neglect  of  the  owners  of  .the  steam-boat  St.  Louis,  in  not  having 
furnished  the  chimney  or  funnel  of  their  vessel  with  a  wire  guard  to  prevent  the 
escape  of  sparks  or  ignited  pieces  of  the  light  wood  that  was  used  for  fuel  on  board 
the  vessel. 

The  case  was  heard  .in  the  Court  of  t^Hieen's  Bench,  and  on  the  26th  of  .January. 
lf<46,  that  Court  gave  judgment  to  the  following  effect: — "  The  Court,  after  having 
lieard  the  parties  by  their  advocates,  examined  the  proceedings  and  proof,  and 
delil.)erated  on  tlie  whole,  declaring  proved  and  confessed  the  facts  contained  in  the 
interrogatories,  on  facts  and  articles  proposed  to  the  Defendant,s  in  this  cause,  the 
Defendants  having  made  default  in  appearing  and  answering  the  interrogatoi'ies. 
which  were  duly  signified  to  them,  and  considering  that  the  Quebec  Fire  In-[296]- 
surance  Company,  as  subrogated  in  the  rights  and  actions  of  the  parish  of  Boucher- 
ville, and  its  ceuvre  and  fabric,  can  recover  such  indemnity,  not  exceeding  the  sum  of 
£3045  15s.,  currency,  in  which  the  Defendants  may  be  indebted  as  damages  for  the 
loss  sustained  by  the  parish  and  fabric,  in  the  burning  of  the  church  of  the  parish, 
of  the  sacristy  and  other  dependencies,  as  well  as  the  things  in  them,  which  were 
destroyed  on  this  occasion,  in  ca.se  the  Defendants  were  the  cause  of  the  fire,  which 
happened  on  the  20th  of  June,  1843,  and  that  the  parish  and  fabric  had  an  action 
against  them  for  iudenmity.  And  considering  that  it  is  established  by  the  proof, 
that  it  is  by  the  fault  and  negligence  of  the  Defendants,  the  proprietors  navigating 
the  steam-boat  called  the  'St.  Louu,'  and  their  servants,  that  the  burning  of  the 
church,  its  dependencies,  and  its  contents,  took  place,  and  that  the  parisli  and  fabric 
have  an  action  against  the  Defendants  for  the  amount  of  damages,  which  they 
suffered  by  the  fire  at  the  time  of  the  burning,  which  exceed  the  sum  of  £3045  15s., 
as  alleged,  that  consequently  the  action  of  the  Assurance  Company  is  well  founded, 
condemns  the  Defendants  jointly  and  wholly  to  pay  the  Assurance  Company,  the 
Plaintiffs  in  this  cause,  the  sum  of  £3045  15s.  actual  currency,  being  the  amount 
which  the  Plaintiff's,  as  in.surers  of  the  property  burnt,  have  paid,  as  they  were 
bound,  to  the  cure  and  churchwardens  of  the  parish,  and  for  which  they  have  a  right 
to  be  indemnified  by  the  Defendants,  with  interest  on  it,  to  be  reckoned  from  the  29th 
of  September,  1843,  the  day  of  the  demand  of  justice,  and  costs  of  suit." 

The  Res)iondents  separately  a]i]iealed  from  this  judgment  to  the  Court  of  Appeal- 
for  Lower  Canada. 

[297]  The  appeal  having  been  heard,  tlie  Court  took  time  to  consider  and  de- 
liberate, and  afterwards,  on  the  10th  of  March,  1848,  delivered  judgment  in  favour 
of  the  Respondents,  to  the  following  effect:  — 

895 


VII  MOORE,  298       QUEBEC  FIRE  ASSURANCE  CO.  V.  ST.   LOUIS  [l85l] 

"The  Court  of  Appeals  of  our  Lady  the  Queen  now  here,  having  seen  and  ex- 
amined, as  well  the  record  and  proceedings  in  this  cause,  and  the  judgment  tlierein 
given,  from  which  the  present  appeal  of  John  Molson  and  of  August  in  St.  Louis 
have  been  instituted,  as  the  matters  by  John  Molson  and  Augustin  St.  Louis  for 
error  and  reasons  of  appeal  assigned,  and  the  same  being  fully  understood,  and  the 
parties  having  been  heard  by  their  counsel  respectively,  and  mature  deliberation 
on  the  whole  being  had,  considering,  that  the  declaration  of  the  Respondents  in  the 
Court  below,  as  the  same  is  worded,  imports  a  demand  of  damages  by  the  Respondents 
in  their  own  right  as  insurers,  and  not  as  assignees,  of  the  fabrique  of  the  parish  of 
15oucherville,  the  party  insured  ;  and  considering,  that  the  Respondents,  by  reason  of 
the  allegations  in  their  declaration,  had  not  and  have  not  in  their  own  right,  as 
insurers  as  aforesaid,  any  legal  cause  of  action  against  the  Appellants;  considering 
also,  that  if  the  declaration  could  be  construed  as  importing  a  demand  of  damages 
bv  the  Respondents,  as  assignees  of  the  jabriiiue  of  the  parish,  the  declaration  doth 
not  contain  the  requisite  substantive  allegations  to  sustain  an  action  in  the  case  for 
damages  by  the  Respondents,  as  assignees  as  aforesaid,  and  doth  not  allege  or  show 
that  damage  to  any  amount  was  done  or  occasioned  by  the  Appellants  to  the  fahrique 
which  might  or  could  be  made  the  subject  of  an  assignment  by  and  from  the  fahrique 
to  the  Respondents,  nor  that  the  right  to  such  damage,  and  the  recovery  thereof  in 
course  of  law,  was  afterwards  [298]  I'y  the  fahrique  legally  assigned  to  the  Re- 
sfiondents,  whereby  the  Respondents  could  and  might  demand  the  damage  as  having 
become  vested  with  the  same  under  such  assignment,  and  in  right  of  the  fahrique, 
but,  on  the  contrary,  the  damage  demanded  by  the  declaration  is  expressly  said  as 
lieing  damage  done  to  the  Respondents  as  insurers  as  aforesaid  ;  and  considering 
that  by  the  declaration  it  doth  not  appear  that  the  assignment  therein  mentioned 
was  made  by  persons  legally  competent  to  make  the  same,  and  that  the  said  assign- 
ment, as  it  is  in  the  said  declaration  alleged,  was  made  of  a  part  only  of  the  damages 
which  the  fahrique  claimed  a  right  to  recover,  have,  and  receive  from  the  Appellants, 
by  reason  of  the  injury  and  loss  therein  mentioned  :  and  considering,  therefore,  that 
the  declaration  doth  not  set  forth  or  show  a  legal  cause  of  action  against  the  Appel- 
lants ;  considering  also,  that  no  subrogation  of  the  Respondents  in  the  rights  of  the 
fahrique  in  what  respects  the  damage  in  question  in  this  cause  was  alleged  or  proved 
ill  the  Court  below,  by  or  on  the  part  of  the  Respondents,  as  supposed  by  the  judg- 
ment of  the  Court  below;  and  considering,  therefore,  that  the  action  of  the  Re- 
spondents in  the  Court  below  was  not  maintainable  by  the  Respondents,  either  in 
their  own  supposed  right  as  insurers  as  aforesaid,  or  in  a  derivative  right,  supposed 
to  be  conveyed  to  them  by  or  through  the  party  injured:  and  considering,  lastly, 
that  no  legal  cause  of  action  hath  been  established  or  proved  by  or  on  the  part  of 
the  Respondents  or  the  Appellants  in  the  Court  below;  it  is  now  adjudged,  that  the 
judgment  of  the  Court  of  Queen's  Bench  for  the  district  of  Montreal,  in  tliis  cause 
rendered  on  the  26th  of  January,  1.S46,  be,  and  the  same  is  hereby  reversed,  annulled, 
and  made  void:  And  the  Court  [299]  now  here  proceeding  to  render  such  judgment 
in  the  premises  as  by  the  Court  below  ought  to  have  been  rendered,  it  is  further 
adjudged  that  the  action  of  the  Quebec  Fire  Insurance  Company  (the  Respondents 
in  the  Court  below)  be,  and  the  same  is  hereby  dismissed  ;  and  it  is  further  adjudged, 
tliat  John  Molson  and  Augustin  St.  Louis,  respectively,  recover  their  costs  from  and 
against  the  Quebec  Fire  Insurance  Company,  as  well  in  the  Court  below  as  in  this 
Court." 

From  this  judgment  the  Ajipelhints  appealed  to  Her  Majesty  in  Council, 
contending  that  tlie  same  was  erroneous,  and  relying  upon  the  following  reasons: 

1.  Because  tlie  Acte  of  the  4th  August,  1S43,  mentioned  in  the  declaration,  con- 
stituted a  valid  subrogation  of  the  Appellants,  in  the  rights  of  the  fahrique  of 
Boucherville,  against  the  Respondents,  to  the  extent  of  the  £3045  15s.  currency, 
in  the  Acte  mentioned. 

2.  Because  the  declaration  of  the  Appellants,  as  the  same  is  worded,  imports  a 
demand  of  damages  by  the  Appellaiits,  as  lawfully  subrogated  in  the  rights  of  the 
fahrique,  and  contains  the  requisite  allegations  to  sustain  the  action  of  the  Appel- 
lants. 

3.  Because  the  evidence  in  the  cau.se  proved  that  the  loss  sustained  by  the  fahrique 
was  caused  by  the  fault  and  negligence  of  the  Respondents  :  and  that  tlie  Respondents, 
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at  the  diUu  iil'  llif  Arte,  had  beeoiuc  lial)lc  in  damages  to  the  fabrique  for  the  iujury 
done. 

4.  Because  the  circumstances  stated  in  the  declaration  gave- the  Appellants  a 
valid  cause  of  action  against  the  Respondents  to  the  amount  of  £30-15  15s.;  and 
because  all  the  facts  put  in  issue  by  tiie  Uespondents'  pleas  were  substantially  proved. 

Tiic  Respondents  submitted  that  tlie  judgment  of  [300]  tlie  Court  of  Appeals  ought 
to  be  sustained  and  confirmed,  for  the  following  reasons: 

1.  Because  the  Appellants  did  not,  either  in  their  own  right  or  under  and  by 
virtue  of  the  pretended  cession  transport,  establish  any  legal  cause  of  action  against 
I  lie  Respondents,  nor  did  the  declaration  sufficiently  allege  any  such  legal  cause  of 
action. 

2.  Because  the  notarial  instrument  could  not  by  law  operate  as,  and  did  not 
purport  to  be,  a  subrogation  of  the  Appellants  in  the  place  of  the  fabrique  of  Boucher- 
ville,  nor  was  such  instrument  a  valid  cession  transport  made  by  parties  competent 
to  make  the  same. 

5.  Because  assuming  that  the  notarial  instrument  could  operate  as  a  cession 
transport,  the  Appellants  were  not  entitled  to  recover  in  the  action,  inasmuch  as 
the  instrument  purported  to  be  a  cession  transport  of  £3045  15s.  currency,  being 
part  only  of  the  damages  sustained  by  the  fabrique  of  Boucherville. 

i.  Because  the  Appellants  are  not  by  the  Act  of  Incorporation  authoi'ized  to  take 
the  cession  transport,  alleged  to  have  been  made  to  them  by  the  notarial  instrument. 

Mr.  Wood,  Q.C.,  and  Mr.  A.  Gordon,  for  the  Appellants. — The  question  is  two- 
fold ;  of  fact  and  of  law.  There  can  be  no  doubt  upon  the  evidence,  that  the  fire 
which  destroyed  the  church  of  Boucherville,  with  the  property  belonging  to  it,  was 
occasioned  by  sparks  from  the  chimney  of  the  Respondents'  steam-boat  St.  Louis. 
It  was  the  negligence  of  the  owners  in  not  putting  a  wire  guard  or  grating  over  the 
funnel  to  prevent  the  escape  of  sparks  and  ignited  pieces  of  wood.  It  [301]  is  in 
evidence  that  the  fuel  used  on  board  was  light  American  wood,  which,  from  its 
nature,  would  in  the  draft  of  the  chimney  rise  readily  while  in  a  state  of  ignition, 
and,  if  allowed  to  escape,  must  in  all  probability  produce  the  very  mischief  which 
happened.  Such  negligence  is  clearly  actionable,  and  renders  the  owners  of  the 
steam-boat  liable  for  the  damage  sustained.  Cases  similar  have  occurred  here, 
and  the  liability  of  the  party  who  is  the  cause  of  the  mischief,  if  negligence  be  proved, 
is  never  doubted.  Tubervil  v.  Stamp  (1  Salk.  13;  1  Ld.  Raym.  264;  Comb.  459). 
Aldridge  v.  The  Great  Western  EaUu'uy  Company  (4  Scott,  N.R.  156  ;  S.C.  2  Nicholl. 
Hare  and  Carrow,  852).  It  was  proved  that  before  the  steam-boat  arrived  at  the 
wharf,  all  was  safe  in  the  hanger  or  shed  belonging  to  Madame  Weilbrenner,  which 
was  about  a  hundred  yards  from  the  shore;  that  no  fire  had  been  lighted  in  the 
hanger  that  day;  that  there  were  only  two  servants  on  the  premises,  neither  of  whom 
caused  or  saw  any  smoke  till  within  ten  minutes  after  the  arrival  of  the  steam- 
vessel,  when  they  saw  smoke  and  sparks  and  tire  issue  from  the  chimney  of  the 
vessel;  that  some  of  the  flakes  of  fire  from  the  funnel  chimney  fell  on  the  roof  of  the 
hanger  whilst  one  of  the  witnesses  was  upon  it  ;  and  the  building  having  ignited, 
the  fire  spread  to  the  neighbouring  buildings,  and  finally  entirely  destroyed  the 
church.  There  can  be  no  question  as  to  the  facts  ;  they  are  proved  by  abundance  of 
evidence  :  and  the  real  question  in  the  case  is  the  que.stion  of  law.  Now,  first,  it  is 
said,  that  the  declaration  does  not  sufficiently  allege  the  legal  cause  of  action;  but 
that  we  submit  is  not  so  ;  all  that  is  necessary  for  us  to  do  is  to  show  such  a  case  as 
[302]  would  entitle  us,  if  proved,  to  relief,  that  is,  compensation.  We  allege  damage 
arising  from  negligence,  and  the  case  averred  shows  a  fire  by  the  negligence  of  the 
Defendants,  by  which  the  damage  to  us  was  occasioned.  We  plead  the  policy  of 
insurance,  which  makes  us  liable  to  the  fabrique  of  the  church,  a  payment  of  such 
liability,  and  our  consequential  damage  thereon,  and  the  notarial  Acfe  passed  by 
Pepin  and  Favreau.  This  is  sufficient.  But  the  main  objection  urged  against  our 
right  to  claim,  is  our  alleged  want  of  title  under  the  notarial  instrument,  which  the 
Respondents  say  was,  as  the  Court  of  Appeals  hold  it,  merely  a  "  cession  ou  transport  " 
of  the  debt,  and  not  a  subrogation  of  the  rights  of  the  fabrique  of  the  church.  Now 
we  apprehend  this  conclusion  to  be  erroneous.  It  is  not  easy  to  understand  the 
objection  as  stated  in  the  Respondents'  reasons  ;  for  they  seem,  first,  to  deny  the 
nature  of  the  instrument  as  an  act  of  subrogation,  and  then  to  infer  that  it  is  bad  as 
a  cession  or  transport,  which  it  was  held  to  be  by  the  Court  of  Appeals,  because  not 
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made  by  the  competeut  parties.  But  it  will  be  plain  on  examining  the  document,  and 
the  law  on  the  subject,  that  our  title  was  clearly  and  legally  one  of  suljrogation.  Now. 
first,  any  person  paying  the  debt  of  another,  for  which  debt  he  is  also  liable,  and  ik 
not  merely  a  stranger  has  a  right  to  require  subrogation.  Looking  at  the  Act  of 
Incorporation,  we  maintain  that  without  question  it  was  competent  for  the  Fire 
Assurance  Company  to  take  an  assignment  of  the  debt  by  way  of  subrogation. 
Toullier,  "  Bruit  Civil  Frani;ais,"  vol.  ii.  tit.  4,  pi.  153.  The  fabrique  of  the  church 
would  have  had  a  clear  right  of  action  for  the  damage  sustained  by  the  Respondents' 
negligence;  the  Appellants  paid  the  amount  by  cheque  as  stated  in  the  De-[303]- 
claration,  and  obtained  a  receipt  for  the  amount  from  the  only  parties  competent  to 
give  a  legal  discharge,  viz.  Ijy  Pepin  and  Favreau,  who  executed  the  Arte  of  sub- 
rogation. Now  the  parties  competent  to  give  a  discharge  for  the  debt,  which  the  Acte 
passed  here  is,  were  competent  to  complete  the  Acte  of  subrogation.  They  may  not 
be  competent  to  effect  a  "  cession  on  transport,"  or  sale  and  assignment,  but  that  is 
quite  distinct  from  a  subrogation  of  a  debt.  There  are  four  kinds  of  subrogation 
enumerated  by  Pothier  in  his  ''  Uoutume  d'Orleans,"  tit.  xx.  s.  5,  pi.  66-69  :  First,  by 
operation  of  law;  Secondly,  by  requisition  with  the  creditor;  Thirdly,  by  contract 
between  the  creditor  and  a  stranger  who  pays  the  debt,  which  in  effect  is  a  mere  sale 
of  the  debt;  and,  Fourthly,  by  contract  between  the  debtor  and  another  who  pays  the 
debt  for  him.  Ours  is  the  second  case  put  by  Pothier,  namely,  subrogation  by  re- 
quisition, and  Pothier  lays  it  down,  that  this  must  be  by  some  Acte  before  a  Notary, 
as  indicating  the  intention  of  the  party  making  the  payment,  and  so  far  it  differs  from 
mere  operation  of  law;  but  the  party  paying  the  debt,  and  being  under  a  legal 
obligation  to  pay  it,  has  a  right  to  require  to  be  subrogated,  and  ought  to  do  so 
upon  making  the  payment,  and  taking  his  "  quittance  "  or  discharge,  a  point  of 
importaTice  as  showing  that  the  party  to  the  act  need  only  be  that  party  who  can  give 
the  discharge.  Pothier,  "  On  Contracts,"  Pt.  i.  ch.  1,  s.  1,  Art.  vi.  pi.  87.  Pt.  ii.  c.  3, 
Art.  viii.  s.  5,  \A.  280.  Pt.  iii.  ch.  1,  Art.  i.  pi.  46-1. 

The  distinction  of  the  different  kinds  of  subrogation  is  by  no  author  so  clearly 
pointed  out  as  by  Pothier,  but  it  is  recognised  l)y  Merlin,  "  Ecp.  de  juris,"  vol.  32, 
pp.  28-15,  tit.  "  Suhi-or/ation  de  I'ersonne."  Now  that  an  [304]  Insurance  Company 
after  paying  for  the  damage  done  has  a  right  to  be  subrogated,  as  against  the  party 
causing  the  damage,  is  laid  down  in  every  French  Text-Book  on  Terrestrial  Assur- 
ance. Quenault,  "  Traite  des  Assitraiires  Terrestres,"  chap.  xii.  p.  246,  No.  321, 
p.  248,  No.  325,  p.  249,  No.  326,  p.  251,  No.  329,  (Ed.  Paris,  1828).  Alauzel,  "  Traite 
General  des  Assurances,"  vol.  ii.  chap,  sxviii.  s.  3,  p.  384-8-9,  and  405,  (Ed.  Paris, 
1843).  Persil,  "  Traite  des  Assurances  Terrestres,"  chap.  xiii.  p.  280,  284,  and  288, 
Nos.  200  and  201  and  203,  (Ed.  Paris.  1835).  Toullier.  "  Droit  Civil  Fran<:ais," 
vol.  iv.  p.  iii.  tit.  3,  No.  116-17-18-19  and  120.  "  DesContrats,  etc"  (Ed.  Bruss.,  1830). 
Pardessus,  "  Cours  de  Droit  Commercial,"  Pt.  iii.  tit.  viii.  ch.  4,  pi.  595,  (Ed.  Paris, 
1841).  Our  own  law  has  recognised  the  same  principle,  Randal  v.  Cochran  (1  Ves. 
Sen.  98).  But  then  it  is  alleged,  that  tjie  parties  by  wliom  we  have  l)een.  subrogated 
were  not  competent  to  effect  a  valid  subrogation,  they  being  only  the  cure  and 
margwiUier-en-c.harge,  instead  of  cure  and  whole  body  of  the  nmrguilliers.  Now 
admitting  as  we  may  for  the  purpose  of  the  argument,  that  the  cure  and  whole 
body  of  the  marguUliers  must  concur  in  any  act  affecting  to  convey  the  goods  of  the 
church,  as  appears  to  be  laid  down  by  Jousse  in  his  "Traite  du  Gouvemement 
Spirituel  et  Tempore!  des  Paroisses,"  (Ed.  Paris,  1773,)  p.  124,  et  seq.,  yet  the  same 
author  states,  p.  157,  that  the  marguillier  du  comptahle,  who  is  the  same  as  the 
marf/uilliei'-en-charf/e,  is  the  person  whose  duty  it  is  to  get  in  debts,  and  to  sue  for 
them  if  necessary,  and  that  his  receipt  is  a  sufficient  discharge.  Now  Pothier  says 
in  one  of  the  pas-[305]-sages  already  cited,  that  when  a  party  has  a  right  to  be  sub- 
rogated by  requisition  he  must  do  it  when  taking  liis  "quittance."  It  is  clear, 
therefore,  that  the  concurrence  of  the  party  who  gives  the  "  quittance  "  is  all  that  is 
necessary.  Jousse,  p.  348,  sets  out  certain  articles  drawn  up  for  a  parish  in  Paris, 
which  he  says  govern  all  the  parishes  throughout  the  country,  and  which  we  assume 
to  be  the  law  applicable  to  the  parish  of  Boucherville.  The  fahrique  of  the  church 
is  there  spoken  of  as  the  body  of  the  church,  and  the  marr/inllier-en-c/iarf/e  is,  as 
regards  this  case,  like  an  assignee  of  a  Bankrupt  who  may  maintain  an  acticm  at  law 
before  the  execution  of  the  assignment.  The  fallacy  of  the  Court  lielow  has  been 
treating  the  Acte  in  question  as  a  sale,  by  which  tlie  goods  of  the  church  were  alien- 
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ated.  But  tlioio  has  been  neither  alieuutioii  nor  assignment  of  the  fabrique  of  the 
church,  or  the  ^oods  apjiertaining'  tliereto,  hut  payment  without  suit,  of  a  deht,  and 
sul)i-(){^ation  of  the  riglit  of  action,  wliich  must  necessarily  he  for  the  church's  henefit, 
and  within  the  power  of  the  iiiari/iii/liei-en-ch(ir<je.  The  agent  of  the  fahiique  who 
can  give  a,  receipt  must  l)e  taken  to  be  also  an  agent  competent  to  discharge  the  obli- 
gation of  obeying  a  requisition  to  be  subrogated  on  the  part  of  tiie  person  who  makes 
the  pa_vment.  Then  the  instrument  or  Arte  was  both  in  form  and  substance  a  valid 
sui)rogation.  There  is  no  magic  in  words,  it  was  not  necessary  to  use  the  word 
subrogated   in  order  to  constitute  the  Acte  a  subrogation.  Had  the  Acte  been 

executed  in  France,  those  words  im])orting  cession  or  sale  would,  if  the  nature  of  the 
case  required  it,  be  held  to  be  a  subrogation.  Toullier,  "  Diitit  Civil  Franrriis," 
lib.  iv.  tit.  iii.  pi.  117.  But  here  the  instrument  is  in  English,  and  the  debt  [306] 
is  not  assigned,  but  the  right  of  action.  What  is  that  but  subrogation?  It  is  curious 
that  in  the  objections  taken  to  the  competency  of  the  cure  and  Duirr/uUlier-en-charge 
by  the  Respondents'  Counsel  on  the  trial,  they  object  to  them  because  they  were 
"  suhiocjes  "  the  Appellants.  The  notion  of  a  sale  was,  in  fact,  an  afterthought. 
But  now  having  placed  the  Appellants'  case  in  wiiat  we  contend  is  its  right  view, 
we  will  notice  some  special  objections  independent  of  the  leading  fallacy  of  the  Re- 
spondents' case,  viz.  as  to  their  contention  that  this  was  a  sale  and  not  a  subrogation. 
First,  then,  they  say  there  cannot  be  a  partial  subrogation  ;  as  the  delator  migiit  tiius 
1)6  harassed  by  several  actions.  But  the  autiiorities  plainly  show  that  there  may  be 
l)artial  subrogation  of  portions  of  the  debt.  Pothier,  "  Cuutume  d'Orleanx,"  tit.  xx. 
s.  5,  pi.  87.  Toullier,  "Droit  Civil  Fran(;ais,"  lib.  iii.  tit.  iii.  pi.  120,  No.  1.  And 
as  to  multiplicity  of  actions,  the  debtor  has  a  right  to  require  all  the  suljrogated 
parties  to  join  if  he  think  fit;  but  if  he  do  not,  the  action  of  one  may  be  sustained. 
Our  law  is  analogous  to  this.  Addison  v.  Overend  (6  Term.  Rep.  766).  Sedgivorth 
V.  Overend  (7  Term.  Rep.  279).  But  then,  it  is  objected  that  there  can  be  no  sub- 
rogation after  payment,  and  that  it  cannot  be  made  ex  intervallo.  We  may  admit 
this,  but  our  Acte  shows  it  to  be  in  consideration  of  a  payment  made  "  at  and  before  " 
the  execution  of  the  deed,  by  a  cheque.  This  must  be  taken  to  mean  at  the  very 
moment  before  execution.  It  is  true  the  cheque  is  made  payable  six  months  after 
date.  But  it  is  shown  by  the  evidence,  that  the  terms  of  the  policy  made  a  loss 
payaljle  by  cheque  to  be  given  after  proof  of  the  loss  and  at  six  [307]  months.  The 
evidence  further  shows  that  such  cheque  was  sent  from  Quebec  to  the  Agent  at 
Montreal  who  executed  the  Acte  on  behalf  of  the  Company ;  and  though  one  witness 
says  the  loss  was  paid  in  July,  it  is  obvious  by  his  evidence  that  he  is  referring  only 
to  the  date,  and  not  to  the  delivery  of  the  cheque.  The  Notarial  Act  is  evidence 
against  all  the  world  as  to  nuitters  within  the  sphere  of  the  Notary's  dut}-,  such  as 
to  tlie  payment  of  the  consideration  which  he  has  to  attest.  For  these  reasons  we 
insist,  that  this  was  a  valid  sulirogation  of  the  debt,  and  that  the  judgment  of  the 
Court  of  Queen's  Bench  was  right,  and  ought  to  be  affirmed,  and  that  the  judgment 
of  the  Court  of  Appeals  must  be  reversed. 

Mr.  Turner,  Q.C.,  and  Mr.  Bowyer,  for  the  Respondents. — It  is  not  necessary 
to  enter  upon  the  distinction  between  a  transfer  or  cession,  as  this  was,  and  a 
subrogation,  for  we  apprehend  that  the  evidence  is  insufficient  to  prove  the  damage 
to  have  been  done  to  the  fabrique  by  our  steam-boat.  It  is  proved  by  several 
witnesses  that  another  fire  was  raging  at  the  time  the  fabrique  of  the  church  of 
Boucherville  took  fire,  and  it  is  nowhere  sufficiently  proved  that  the  fir©  originated 
with  us,  or  was  the  result  of  our  negligence:  admitting  however  that  in  case  of 
negligence  and  damage  occasioned  thereby  having  been  proved,  we  might  be  liable 
to  the  fabrique  according  to  the  law  laid  down  by  Toullier,  "  Droit  Civil  Frant^ais," 
vol.  2,  tit.  i,  pi.  153,  as  cited  on  the  other  side  ;  we  say,  first,  that  no  such  negligence 
is  proved  against  us  ;  and  secondly,  if  proved,  the  Appellants  have  no  claim  against 
us,  since  they  do  not  represent  the  fabrique  of  the  church.  Pothier,  [308]  in  the 
"  Coutume  d'Orleans,"  introduction  to  tit.  20,  s.  5,  defines  subrogation,  designating 
it  "  fiction  de  droit,"  whereby  the  party  subrogated  is  put  in  the  place  of  a  creditor : 
the  article  speaks  expressly  of  a  creditor;  and  in  Art.  1,  sec.  2,  p.  759,  he  says,  a 
surety  or  third-holder  of  mortgaged  goods  has  a  right  to  say,  discharge  me  or 
subrogate  me,  and  he  then  gives  a  definition  of  subrogation  by  requisition,  and  who 
is  entitled  to  it,  as  co-obligors,  sureties,  third-holders  of  mortgage  property,  and 
he  puts  the  case  of  a  debtor  of  A.  ordered  by  A.  to  pay  B.,  whereby  the  original  debt 
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is  extinguished,  though  the  debtor  offers  and  gives  security  to  B.  for  the  original 
debt  wliicli  B.  notwithstanding  pays  A.     In  Art.  77,  he  says  subrogation  must  be 
granted  or  at  least  required  at  the  time  of  payment ;   and  then  further,  in  Art. 
89,  he  says  different   persons  may  be  subrogated   at  different  times  for   different 
parts  of  the  same  debt ;  but  all  must  come  in  concurrently.     Merlin,  though  he  quotes 
Pothier,  tit.  "  Subrogation-  de  Fersonne,"  as  relied  on  by  the  other  side,  yet  in  sec. 
ii.  and  viii.  vol.  31,  p.  46,  he  only  shows  that  offers  of  payment  are  valid  to  entitle 
a  debtor  to  subrogation  where  such  debtor  has  already  an  interest ;  here  there  is 
no  such  interest.     The  Art.  vi.  pi.  87,  from  Pothier,  "  On  Obligation,"  relied  on 
by  the  Appellants  as  an  authority  from  the  position  taken  by  them,  viz.  that  any 
person  having  an  interest  in  the  debt  may  have  a  subrogation,  does  not  bear  such 
a  construction:    the  true  meaning  of  the  section  is,  that  where  a  creditor  is  refused 
payment,  a  party  paying  on  behalf  of  the  debtor  may  demand  subrogation  ;    that 
does  not  apply  here.     The  Insurance  Office  had  no  right  to  subrogation,  and  the 
transfer  of  the  debt  to  them  was  a  mere  cession.     There  is  a  material  distinction 
between  a  "  cession  on  [309]  tnins'port  "  and  a  subrogation  :    the  former  is  a  mere 
sale,   Pothier,   "  Traite  du  Contr.   de  Vente,"  552-554  ;   and  he   further   defines   in 
his  treatise  "  Des  Arrets  et  des  Executions,"  vol.   2,   p.    1737,   No   66,  the   nature 
of  subrogation,  which  he  says  is  a  fiction  of  law,  whereby  the  creditor  is  held  to  cede 
his  rights,  actions,  hypotheques  and  privileges  to  him  from  whom  he  receives  what 
is  due  from  him.     Merlin,  "  Rep.  de  juris,"  vol.  16,  p.  455-6,  points  out  the  same 
distinction    between    subrogation    and    cession    transfer.       All    the    authorities 
regard  cases  where  there  is  one  debt  and  one  right,  as  of  a  man  paying  a  debt  in 
whicli  same  debt  he  becomes  subrogated.     But,  in  the  case  here,  there  are  distinct 
rights,   an  ex  contractu-  debt  and  an  ex  [delicto]  right.     The  Code  Civil,  Art.   4, 
says,  the  Judge  may  require  that  to  be  done  which  ought  to.  be  done  :    this  shows  that 
the  old  law  of  France,  the  Coutume  de  Paris,  did  not  provide  for  such  a  case,  and  the 
authority  cited  from  Alauzel  does  not  show  that  any  such  law  existed.     Thus,  suppose 
a  case  of  personal  tort :    Can  a  man,  bound  to  support  his  father,  but  disabled  by  an 
injury   done  to   him,   maintain   an    action  by  .subrogation   against  the   party   wlio 
disables  him  from  the  duty  he  is  bound  to  perform?     Clearly  not.     Pothier,  "  Traite 
des   Obligations,"    p.    ii.    c.    4,    s.    1,    No.    280-283,    treats    of    pai-ticular    kinds   of 
obligations  with  reference  to  the  objects  of  them,  and  shows  clearly  that  such  an 
obligation  as  that  just  put  could  not  be  subrogated,  though  it  might  possibly  be  the 
subject  of  cession  or  transfer.     Here  the  Acte  which  is  claimed  to  be  a  subrogation, 
is,  on  the  face  of  it,  but  a  transfer  ;     it  merely  assigns  the  right,  and  answers  exactly 
to  Potliier's  definition  of  "  Cession,"  "  Traite  du  Contrat  de  Vente,"  No.  552.     "  Le 
transport  cession  contient  une  vente  de  la  dette  qui  est  transportee."     If  it  be  a 
sub-[310]-rogation   as  contradistinguished  from  a  cession  or  transfer,  then  there 
can  be  no  transfer  without  subrogation,  which  even  the  other  side  do  not  contend. 
There  is  nothing  in  the  face  of  the  instrument  in  question  to  show  that  it  is  a  sul> 
rogation  :    the  word  itself  does  not  appear  in  the  Acte ;    but  even  if  it  had,  we  submit 
it  would   not  make  the  transaction   a  subrogation ;   for   when,   as   in  this  case,   a 
transfer  is  made  by  the  act  of  the  creditor  without  the  debtor,  it  is  a  cession  and 
not  a  subrogation.  *  Renusson,  "  Traite  de  la  Subrogation,"  p.  7,  chap.  ii.  Sommaire 
13.    Guyot,    Rep.    de   Juris.    Voc.    "Subrogation,"    p.    412.     By   the   terms    of    the 
requisition,  the  party  here  who  has  made  the  assurance  is  paying  his  own  debt, 
Dot  the  debt  of  another,  which  would  entitle  him  to  subrogate ;  for  the  draft  given 
in  payment  by  the  creditor  was  anterior  in  date  tO'  the  Acte  of  cession  or  transfer, 
the  payment  being  on  the  19th  of  .July,  the  Acte  on  the  4th  of  August.     But  we  insist 
that  by  the  law  prevailing  in  Lower  Canada,  no  claim,  right,  or  other  property  in 
the  fabrique  of  the  church  could  be  validly  ceded  or  transferred  or  in  any  way 
assigned  or  alienated  by  the  cure  and  one  only  of  the  nuirguilliers-en-charge.     This 
is  established  by  numerous   authorities.        Durant  de   Malliane,    "  Diet,   de   Droit 
Canon,"  Voc.   "Alienation,"  p.   133;   Hericourt,   "Lois  Eccles.,"  chap.   iv.   p.   243; 
Sommaire  xxsvii.,  and  the  autliority  relied  on  by  the  other  side,  Jousse,  "  Traite  des 
Paroisses,"  p.  124-5-6-7  and  190,  all  show  that  for  the  validity  of  a  cession  transport, 
or  other  alienation  of  any  such  claim,  right,  or  other  property  of  a  fabrique,  the 
concurrence  of  all  the  m/jrguilliers-en-charge  with  the  cure,  after  deliberation  and 
authorization  taken  in  the  general  assembly  of  the  parish,  or  at  least  in  the  assembly 
of  Bureau,  [311]  or  of  the  marguilliers,  is  absolutely  necessary.     Jousse  (p.   174) 
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treats  tliem  in  the  nature  of  a  Corporation,  and  shows  their  proper  legal  character, 
which  roejuiies,  that  all  acts  and  proceedings  respecting  the  fabrique  of  the  church 
should  1)0  instituted  and  carried  on  "  L'ar  leg  cure  tt  niarguilliers  de  telle  on,  telle 
ceit-vre  ct  fabrique  en  nam  rollectif."  In  p.  163  he  says,  though  they  receive  by  the 
hands  of  one,  yet  it  becomes  vested  in  all,  one  being  agent  for  the  rest;  and  he 
previously  (p.  157)  shows,  that  the  maryiiilliers  en  exercise  has  defined  functions 
strictly  limited  to  mere  administration  ;  and  he  subsequently  shows  that  the  same 
rules  apply  to  the  cure,  p.  179-181.  Durant  de  Malliane,  "Diet,  de  Droit  Canon" 
Voc.  "  Alienation,"  p.  K53.  There  is  besides  another  objection,  which  makes  this 
transaction  a  nullity  as  regards  the  subrogation.  The  transport  is  not  agreed  to 
after  deliberation  which  the  general  law  of  France  requires,  Jousse,  pp.  117-124-127, 
No  such  assent  is  either  alleged  or  proved,  but  by  the  law  as  stated  by  Jousse,  no  loan 
or  alienation  can  be  made  without  such  concurrence.  The  acts  which  the  marfjuillier 
is  capable  of  doing  alone  are  enumerated  by  Jousse,  p.  126-7,  but  the  mortgaging 
the  fabrique  is  not  among  them.  Merlin,  "  Rep.  de  juris"  Voc.  "  Marc/uiUirr." 
Alauzel,  vol.  ii.  p.  409-11,  holds  that  a  person  who  has  been  indemnified  cannot 
recover  against  a  wrong-doer :  that  doctrine  is  recognised  and  established  by 
Denizart,  Voc.  "  Incendie."  Here  the  cheque  was  dated  the  19th  July,  1843,  payable 
60  days  after  date.  The  bill  was  paid  before  the  4th  of  August,  when  the  supposed 
subrogation  was  made,  but  the  instrument  states  that  when  paid  it  will  bo  a  dis- 
charge: but  the  cheque,  we  apprehend,  was  a  conditional  payment  relating  back 
as  other  conditional  payments.  [312]  Pothier,  "  Trait'e  des  Obligations"  >Jo. 
220-1.  Then  lastly  the  debt  is  indivisible:  TouUier,  "Droit  Civil  FratiQais,"  lib. 
iii.  tit.  iii.  cap.  iv.  No.  750,  vol.  vi.  p.  777 ;  Molineir,  Op.  Omn.,  tom.  iv.  ch. 
341-2  ;  "  Dividui  et  Individui,"  Par.  ii.  No.  6,  7,  are  ample  authorities  for  the  proof 
of  this.  Upon  the  whole,  therefore,  we  submit,  that  even  if  the  notarial  instrument 
in  question  could  operate  as  a  cession  transport,  the  Appellants  were  not  entitled 
to  recover  in  the  action,  inasmuch  as  the  instrument  purported  to  be  a  cession 
transport  of  £3045.  15s.  -currency,  being  part  only  of  the  damages  sustained  by  the 
fabrique  ;  and  moreover  the  Appellants  were  not  authorized  by  the  Act  of  Incor- 
poration to  take  any  such  cession  transport  as  that  purported  to  be  made  to  them 
by  the  Acte  or  Deed  in  question.  We  sul)mit,  therefore,  that  the  judgment  (?f  the 
Court  of  Appeals  ought  to  be  sustained  and  confirmed,  and  this  appeal  dismissed, 
with  costs. 

Mr.  Wood,  in  reply,  was  desired  by  their  Lordships  to  apply  himself  onlj-  to  the 
law  of  the  case,  respecting  which  he  commented  on  the  authorities  quoted  by  the 
Respondents'  Counsel,  and  relied  on  those  he  had  already  cited. 

Mr.  Baron  Parke  (Feb.  22,  1851). — This  case  comes  before  their  Lordships  on  an 
appeal  from  the  judgment  of  the  Court  of  Appeals  in  Lower  Canada,  reversing  a 
judgment  of  the  Court  of  Queen's  Bench  at  Montreal. 

Their  Lordships  regret  very  much  that  they  have  not  been  furnished  with  a 
detailed  statement  of  the  reasons  which  induced  the  Court  of  Appeals  to  pronounce 
their  judgment;  such  a  statement  would  have  [313]  been  of  the  greatest  assistance 
to  them.  They  have  now  to  form  their  opinion  on  this  case,  with  no  otlier  aid 
than  that  which  the}-  derive  from  the  reasons  assigned  on  the  face  of  the  judgment 
itself,  together  with  the  arguments  contained  in  the  elaboi'ate  factum  of  the 
Appellants,  prepared  by  their  Counsel  in  the  Court  of  Appeals,  and  the  various 
authorities  with  which  they  have  been  amply  supplied  by  the  industry  of  tlie  gentle- 
men who  so  ably  argued  the  case  a  few  days  ago.  After  the  best  consideration 
they  have  been  able  to  bestow,  their  Lordships  are  of  opinion,  that  they  ought  to 
advise  Her  Majesty  to  reverse  the  judgment  of  the  Court  of  Appeals,  and  to  afBrm 
that  of  the  Court  of  Queen's  Bench. 

The  declaration,  which  is  drawn  after  the  English  form,  states  the  Plaintiffs' 
case  [the  learned  Judge  here  stated  the  substance  of  the  declaration  and  pleas]. 
The  Court  of  Queen's  Bench,  after  reading  the  depositions  of  some  witnesses,  and  the 
examination  of  others  in  open  Court,  on  both  sides,  pronounced  judgment  for  the 
Plaintiffs  for  the  amount  claimed.  Against  this  judgment  there  was  an  appeal  to 
the  Court  of  Appeals,  which  reversed  it  on  reasons  .shortly  assigned  on  the  face  of 
the  judgment  itself. 
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On  the  argument  before  us,  it  was  contended  that  the  judgment  of  the  Court 
of  Queen's  Bench  was  right. 

First.  On  the  merits,  liecause  the  weiglit  of  evidence  was  in  favour  of  the 
Plaintiffs;  that  the  negligence  of  the  Defendant,  St.  Louis,  and  for  whom  the  other 
Defendant,  as  owner,  was  responsible,  caused  the  destruction  of  the  church  by  fire. 

Secondly.   That  the  Plaintiffs  had  a  just  right  to  .sue  for  the  loss.     And 

[314]  Thirdly.  That  the  declaration  was  sufficient  in  point  of  form. 

In  the  course  of  the  argument  their  Lordships  intimated  their  opinion,  that 
the  judgment  of  the  Court  below  was  satisfactory  to  them  upon  the  merits.  Though 
it  was  made  one  of  the  grounds  of  appeal  to  the  Superior  Court,  that  the  case  was 
not  proved  against  the  Defendants,  that  Court  does  not  appear  to  have  pronounced 
a  different  opinion,  nor  do  we  think  that  we  ought  to  do  so. 

There  is  very  strong  evidence  that  the  sparks  proceeding  from  the  funnel 
of  the  steam-boat  set  fire  to  the  hanger  or  shed  belonging  to  Madame  Weilbrenner, 
and  though  there  is  some  doubt  whether  that  took  place  after  the  steam-boat  was 
moored  at  the  quay,  as  alleged  in  the  declaration,  we  think  that  averment  was  not 
material  to  be  proved,  and  might  be  rejected,  and  that  the  fire  is  satisfactorily 
shown  to  have  been  conmiunicated  by  the  sparks  from  the  steam-boat  at  some  time. 
There  is  no  question  that,  if  the  fire  so  originated,  the  Defendants  were  respon- 
sible, for  it  is  clear  that  there  was  no  grille  on  the  top  of  the  funnel,  and  that 
measure  of  precaution  ought  certainly  to  have  been  taken,  if  the  light  and  com- 
bustible wood,  which  is  described  in  the  evidence,  was  used  for  fuel  on  board  the  boat. 

If  then  the  cure  and  fahrique  had  brought  their  action,  they  could,  in  our 
judgment,  have  recovered  against  the  Defendants. 

The  question  is,  whether  the  Plaintiff's  can  recover  in  their  right,  and  on  a 
declaration  framed  as  this  is. 

The  objections  to  their  recovery,  as  they  appear  on  the  judgment  of  the  Court 
of  Appeals,  are  these:  — 

[315]  First.  That  the  declaration  as  framed,  imported  a  demand,  in  the  right  of 
the  Plaintiffs,  as  assurees,  in  which  character  they  had  no  right  of  action. 

Second.  That  if  it  imported  a  right  as  assignees  of  the  fabriqut,  the  title  to  sue 
in  th'at  character  was  not  sufficiently  alleged,  nor  did  it  appear  to  be  made  by  parties 
competent  to  convey  ;  and,  lastly,  that  no  subrogation  of  the  Plaintiffs  was  alleged, 
or  proved  on  the  trial. 

In  the  opinion  of  their  Lordships,  the  declaration,  though  not  drawn  in  a  very 
correct  form,  is  substantially  good.  It  discloses  a  derivative  title  in  the  Plaintiffs 
under  the  fahrique,  and  claims  against  the  Defendants  a  definite  portion  of  the 
damages,  which  the  fahrique  was  entitled  to  against  them,  and  shows  that  those 
damages  were  sustained  by  the  neglect  of  the  Defendants.  The  Plaintiff's  do  not  sue 
in  their  own  right,  and  the  allegation  that  they  have  sustained  damages  by  reason 
of  the  neglect  of  the  Defendants  is  surplusage,  and  totally  immaterial.  The  con- 
clusion, that  the  non-payment  is  to  the  amount  of  their  damages,  is  sufficient.  The 
first  reason  for  the  reversal  of  the  judgment,  therefore,  fails. 

The  other  objections  are  more  important. 

If  the  title  under  which  the  Plaintiffs  sue  is  to  be  considered  merely  as  an  assign- 
ment, or  cession  transport,  to  them,  there  are  difficulties  in  the  way  of  the  Plaintiffs' 
recovery,  which  cannot  be  surmounted. 

The  cure  and  mtiri/tiiniers  together  could  not  by  th^  French  law  convey.  The 
consent  of  the  Bureau  would  be  necessary,  and  a  title  derived  under  the  cure  and 
one  marguiUier  would  be  clearly  bad,  if  indeed  the  Plaintiff's  in  their  corporate 
character  had  a  power  to  acquire  such  a  description  of  right. 

[316]  But  the  Plaintiffs  do  not  so  shape  their  claim,  either  on  the  face  of  the 
declaration  or  in  proof.  They  insist  that  they  had  a  right  to  be  subrogated;  that 
they  were  duly  subrogated,  and  that  an  act  of  subrogation  by  one  who  liad  a  power 
to  give  a  discharge,  was  valid,  though  an  assignment  by  him  would  not  be,  and 
that,  although  subrogated  as  to  part  only  of  the  damages  in  question,  they  had  a 
right  to  recover  that  \rc\ri  in  the  present  action. 

We  are  of  opinion  tliat  the  Plaintiff's  arc  right  in  all  these  ])ropositions. 

The  learned  Counsel  for  the  I'laintilfs  admit  that  they  did  not  fall  within  tlie 
description  of  persons  who  are  subrogated  by  operation  of  law,  without  requisition  to 
or  convention  with  the  creditors,  nor  strictly  to  the  class  of  co-obligors  or  sureties, 
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to  whom  Potliicr  "  f'outiiiii/:  (['Orleans,"  tit.  xx.,  sec.  5  (p.  846),  ascribes  the  right  of 
requiring  the  creditor,  when  they  pay  the  debt,  for  wliich  they  are  jointly  bound  or 
resjioiisilile  to  him,  either  to  subrogate  or  discharge  them.  But  the  learned  Counsel 
contended  that  an  assuree,  by  a  policy  against  either  maritime  or  terrestrial 
risks,  is  clearly  within  tlie  equity  of  the  rules,  and  has  a  similar  right  to  require 
a  subrogation  at  the  time  of  the  payment  of  the  loss.  The  authorities  cited  in  sup- 
port of  that  ]H(sition  seem  to  us  to  establish  that  the  assurees  have  that  right ;  they 
are,  Alauzel  "On  Assurance,"  p.  384,  sec.  477;  Pardessus  "  C'oiurs  de  Droit  Com- 
mercial," 595;  Quinault,  p.  248;  Toullier,  tit.  4,  sec.  175;  Emerigon  (English 
trans.,  1850),  ch.  xii.  sec.  14,  p.  329-3;i6  ;  and  Pothier  "On  Assurance,"  p.  248,  who 
lays  it  down,  that  in  the  case  of  a  general  average,  the  assurer,  after  having  in- 
demnified the  assured  against  the  losses  sustained  for  the  coni-[317]-uion  benefit, 
ought  to  be  subrogated  to  the  rights  of  the  assured,  to  the  contribution,  which  in 
sucli  case  must  be  made.  These  authorities  are  so  consistent  with  justice,  and 
founded  upon  so  equitaljlc  a  principle,  that  we  have  no  difficulty  in  adopting  them  ; 
and  we  do  not  think  that  any  of  these  are  shown  to  have  been  derived,  as  was  sug- 
gested in  argument,  from  the  Code  Napoleon,  which  is  not  in  force  in  Canada. 

Assuming  then  that  it  is  the  old  law  of  France,  that  an  assuree  may,  on  pay- 
ment, require  to  be  subrogated,  two  objections  remain  to  be  answered. 

First.  It  is  said  that  the  act  upon  wliich  tlie  Plaintiffs  rely  as  a  subrogation, 
was,  in  form,  a  cession  transport,  and  could  not  operate  as  a  subrogation  ;  and, 
secondly,  if  it  was,  that  it  was  not  made  soon  enough,  because  the  Plaintiffs  had 
alread}'  paid  the  amount  of  the  loss  absolutely,  and  so  the  debt  was  extinguished, 
after  which  a  subrogation  comes  too  late,  and  was  void. 

The  first  of  these  objections  was  answered,  and  we  think  satisfactorily,  by  the 
authority  of  Toullier,  tit.  3,  art.  117,  and  art.  128,  from  which  last  article  it  appears, 
that  if  the  transaction  be  a  subrogation,  it  is  immaterial  whether  the  creditor  uses 
the  term  subrogation  or  cession  in  the  instrument  itself.  To  the  second  objection 
there  is  a  twofold  answer.  ■  First,  that  the  payment  of  the  amount  of  the  loss,  which, 
in  this  case,  by  virtue  of  the  contract,  is  indemnity,  is  not  such  a  payment  as  extin- 
guishes the  debt,  as  it  does  in  the  case  of  a  surety  paying  the  delit  of  his  principal, 
and.  therefore,  there  might  be  a  subrogation  afterwards.  Secondly,  that  the  pay- 
ment did  not,  in  fact,  take  place  before  the  instrument  of  subrogation  or  transfer 
was  executed. 

[318]  We  must  give  credit  to  tlie  notarial  act  of  the  4th  of  August,  1843,  as 
stating  the  truth,  in  the  absence  of  evidence  to  the  contrary,  that  the  draft  at  60 
days,  drawn  on  the  19th  of  July,  1843,  for  the  claim  on  the  Assurance  Company, 
was  handed  over  in  his  presence  to  the  cure  and  margu-iUier-en-cJiarge,  who  executed 
that  instrument,  and  consequently  the  transfer  took  place  contemporaneously  with 
the  payment.  And  there  was  no  evidence  to  the  contrary,  as  the  .supposed  payment 
of  the  loss,  on  the  19th  of  Jul}',  by  the  draft  of  that  date,  was  not  regularly  proved; 
for,  on  the  further  examination  of  one  of  the  witnesses,  who  was  adduced  to  jarove 
that  fact,  he  stated  he  knew  it  only,  because  it  was  placed  to  the  deliit  of  the  Plaintiffs 
with  the  Quebec  Bank. 

The  next  remaining  objection  is,  that  the  cure  and  one  truirguiUler  alone  could 
not  make  a  valid  subrogation.  That  they  could  not  cede  or  assign  by  way  of  sale 
any  of  the  rights  of  the  church,  is  beyond  dispute.  The  cure  and  all  the  /iinrt/uilhers 
must  join,  and  have  the  consejit  of  the  Bureau,  to  effect  a  valid  transfer  of  that 
nature,  the  principle  of  the  law  requiring  their  sanction  for  the  preservation  of  the 
property  of  the  cliurch.  But  that  the  marguiUier-en-charge  may  give  a  legal  dis- 
charge for  a  debt  due  to  the  fahrique,  actually  paid,  may  be  collected  from  Jousse, 
"On  the  Duties  of  MarguiUiers,"  p.  157;  and  if  the  money  cannot  be  received 
except  under  the  equitable  obligation  of  subrogating  the  assurees  (as  we  have  shown 
that  it  cannot),  we  think  it  follows,  that  there  must  be  incidentally  a  power  in  one, 
on  the  request  of  the  Company,  to  execute  the  proper  instrument  of  subrogation. 

One  point  alone  remains  to  be  disposed  of,  viz.,  whether  the  Plaintiffs  who  sue 
as  being  subrogated  to  [319]  a  part  of  the  claim  for  damages,  viz.,  so  much  as  they 
were  bound  to  pay  and  paid  on  the  policy,  can  sue  without  joining  the  fabricpie, 
as  co-plaintiffs? 

It  seems  to  be  reasonable  that  the  Defendants,  the  quasi  debtors,  should  not  be 
liable  to  a  double  action  by  reason  of  the  adoption  of  the  equitable  principle,  that 
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the  assurers  have  a  right  to  be  subrogated.  The  Defendants,  therefore,  must  have 
a  remedy  to  prevent  that  injustice.  In  Toullier,  "  Droit  Civile,"  tit.  3,  art.  120,  it 
is  said,  that  the  debtor  has  a  right  to  require  all  to  be  united.  But  it  appears  to  us 
to  be  clear  that  this  defence  is  not  available  under  either  the  plea  of  "  Not  guilty," 
or  the  denial  of  the  truth  of  all  the  matters  alleged. 

Their  Lordships,  therefore,  are  of  opinion,  that  they  must  advise  Her  Majesty 
to  reverse  the  judgment  of  the  Court  of  Appeals,  and  to  affirm  that  of  the  Court  of 
Queen's  Bench. 

[See  Dickenson  v.  Javdine,  1868,  L.R.  3  C.P.  644  ;  The  Mary  Thomas  (1894),  P.  108.] 


[320]  OX  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

CHARLES   GREVILLE,— v4p7Je?/rt»f.-    EDAVARD   TYLEE,— fiespo?irfe»<  » 

[Feb.  6,  7.  and  8,  1851]. 

By  the  Statute  of  Wills,  (1  Vict.,  o.  26,  s.  21,)  obliterations,  interlineations,  or 
other  alterations  in  a  Will,  after  execution,  are  void,  if  not  affirmed  in  the 
margin,  or  otherwise,  by  the  signature  of  the  Testator,  and  tlie  attestation  of 
witnesses  [7  Moo.  P.C.  327]. 

The  mere  circumstance  of  the  amount,  or  the  name  of  a  legatee,  being  inserted 
in  different  ink,  and  in  a  different  handwriting,  does  not  alone  con-  • 
stitute  an  obliteration,  interlineation,  or  other  alteration,  within  the  mean- 
ing of  the  Statute,  nor  does  any  presumption  arise  against  a  Will  b'^ing 
duly  executed  as  it  appears.  The  case  is  different  where  there  is  an  erasure 
apparent  on  the  face  of  the  Will,  and  that  erasure  has  been  superinduced  by 
other  writing.  In  such  circumstances,  the  onus  piohandi  lies  upon  the  party 
who  alleges  such  alteration  to  have  been  done  prior  to  execution,  to  prove  by 
extrinsic  evidence,  that  the  words  were  inserted  before  execution,  and  that 
they  had  the  sanction  of  the  Te.stator  [7  Moo.  P.C.  327,  328]. 

In  the'absence  of  proof,  that  certain  words  in  a  Will,  written  with  a  different 
pen  and  in  a  difl'erent  ink,  and  in  a  difl'erent  handwriting,  partly  upon  an 
erasure,  were  inserted  prior  to  execution,  so  much  of  sucli  Will,  consisting  oi 
the  inserted  words,  which  constituted  a  reversionary  disposition,  pronounced 
against. 

The  case  of  Coojjer  v.  BocJcett,  (4  Moore's  P.C.  Cases,  419,)  considered  and  ap- 
proved [7  Moo.  P.C.  328]. 

Where  a  Will  is  prepared  and  written  by  a  medical  man  in  attendance  on  a 
Testatrix,  at  that  time  dangerously  ill,  and  without  professional  advice,  by 
which  he  is  made  the  principal  object  of  the  Testatrix's  bounty,  to  the  exclu- 
sion of  her  near  relations,  a  Court  of  Justice,  regarding  the  subsisting 
relation  of  a  medical  man  and  patient,  will  view  his  conduct  with  the  utmost 
jealousy  [7  Moo.  P.C.  329,  351]. 

The  rule  in  pleading  "  Qui  ponit  fate.tur,"  must  be  received  with  some  modifica- 
tion. It  must  be  rigidly  enforced  with  respect  to  every  averment  made  by  a 
party  alleging  witliin  his  own  personal  knowledge,  but  the  same  rule  must, 
be  applied,  less  stringently  and  in  some  instances  rejected,  wlien  the  party 
states  facts  not  within  his  personal  knowledge  [7  Moo.  P.C.  330]. 

Emma  Blaguire,  widow,  the  Testatrix  in  the  cause,  by  her  Will  dated  the  29th 
of  January,  1847,  (but  in  fact  executed  on  tlie  30th  of  that  montli,)  [321]  appointed 
the  Respondent,  Edward  Tylee,  and  another  person,  (since  deceased,)  lier  executors. 
Tlie  Will,  after  bequeathing  certain  specific  legacies,  proceeded  thus: — "  And  I  give 
the  remainder  of  my  property  to,"  the  word  "  to  "  was  struck  out  with  a  pen ;  and 

*  Present:  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
Thomas  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 

904 


I 


GRFA'ILLE  V.   TYLKK  [l85  l]  VII  MOORE,  322 

then  followed  tiiese  words; — "  in  the  Lon^'  Annuities  A-  elswliere,  to  Charles  Greville, 
M.D.,  Rath."  From  an  inspection  of  the  Will  it  appeared,  that  this  residuary  clause 
was  inserted  below  the  sixth  line  from  the  top  of  the  first  side  or  page  of  the  VV'ill, 
partly  on  an  erasure,  and  partly  as  an  interlineation.  The  name  and  description, 
"  Charles  Greville,  M.D.,  Bath,"  was  in  the  Testatri.x's  handwriting.  The  rest  of 
the  Will,  and  tlie  interlineations,  being  in  the  iiandwriting  of  the  Appellant,  who 
was  the  medical  adviser  of  the  deceased.  The  Will  was  executed  by  the  Testatrix 
when  dangerously  ill.     The  Testatrix  died  on  the  4th  of  February,  1847. 

The  executors  admitted  the  validity  of  the  Will  generally,  but  contended,  that 
tiie  words  constituting  the  residuary  clause,  under  which  the  Appellant  was  largely 
benefitted,  (the  greater  part  of  the  Testatrix's  property  being  invested  in  the  Long 
Annuities.)  were  not  entitled  to  probate.  This  clause  formed  no  part  of  the  instruc- 
tions T^iven  liy  the  Testatrix  for  her  Will. 

[322]  Tlie  question  upon  the  appeal  was  with  respect  to  these  words  of  disposi- 
tion of  the  Testatrix's  property,  whether  they  were  inserted  in  the  Will  at  the  time 
of  her  executing  it,  or  afterwards. 

The  proceedings  in  the  Prerogative  Court  originated  by  a  decree,  issued  at  the 
suit  of  the  executors,  calling  upon  the  Ajipellant  to  propound  the  above  words  and 
names  in  the  residuary  clause,  or  to  show  cause  why  probate  of  the  Will,  without 
those  words  and  names,  should  not  be  granted  to  them.  The  Appellant  brought  in 
an  allegation  and  propounded  the  words: — "In  the  Long  Annuities  it  elswhere,  to 
Charles  Greville,  M.D.,  Bath,"  as  the  residuary  legatee  named  in  the  Will,  as  a  sub- 
stantive part  thereof.  The  executors  then  brought  in  an  allegation,  praying  that 
the  Court  would  pronounce  against  the  force  and  validity  of  the  residuary  clause, 
and  decree  probate  of  the  Will  to  be  granted  to  them  without  such  words  and  names. 

Witnesses  were  examined  on  both  sides,  upon  these  allegations:  the  nature  and 
effect  of  their  testimony  is  stated  and  commented  upon  in  the  judgment. 

On  the  0th  of  August,  1849,  the  Judge  of  the  Prerogative  Court  (Sir  Herbert 
Jenner  Fust),  by  his  fin-al  interlocutory  decree,  pronounced  against  the  force  and 
validity  of  the  words  and  names,  "  in  the  Long  Annuities  &  elswhere,  to  Cliarles 
Greville,  M.D.,  Batli,"  inserted  below  the  sixth  line,  from  the  top  of  the  first  side  or 
page  of  the  Will,  and  decreed  the  word  "  to,"  appearing  struck  out  in  the  seventh 
line  from  the  top  of  the  first  side  of  the  Will,  to  be  reinstated,  and  decreed  probate 
of  the  Will  without  the  words,  "  in  the  Long  Annuities  &  elswhere,  to  Charles 
Greville,  M.D.,  Bath,"  to  be  granted  to  the  Respon-[323]-dent,  the  surviving  executor, 
and  condemned  the  Appellant  in  costs. 

Against  this  decree  the  present  appeal  was  brought. 

The  appeal  was  argued  by  Mr.  Rolt,  Q.C.,  and  Dr.  Addams,  for  the  Appellant ; 
and  Mr.  Turner,  Q.C.,  and  Dr.  Haggard,  for  the  Respondent. 

The  question  submitted  by  the  appeal  turned  principally  upon  the  evidence  of 
the  attesting  witnesses,  whether  the  words  propounded  in  the  allegation  by  the  Ap- 
p  llant,  were  inserted  at  the  time  of  execution  or  at  a  subsequent  period.  The  cases 
of  Kntf/fit  V.  Clements  (8  Adol.  and  Ell.  215),  Chtford  v.  I'arl-er  (2  Man.  and  Gr.  909), 
Cooper  V.  Bockett  (4  Moore's  P.C.  Cases.  419),  and  the  Statute,  I  Vict.,  c.  26,  s.  21, 
were  cited  upon  this  point. 

As  to  the  validity  of  the  bequest  to  the  Appellant,  the  Testatrix  being  danger- 
ously ill  at  the  time  of  the  alleged  execution,  and  influenced  by  the  Appellant,  her 
medical  attendant  and  the  maker  of  the  Will,  who  was  largely  benefitted  by  it, 
Segrave  v.  Kinsan  (1  Beat.  157),  BulkJey  v.  WiJford  (2  Clk.  and  Fin.  102),  Barnedy 
V.  Puwel  (1  Ves.  Sen.  119,  283),  Alien  v.  Macplierson  (5  Bea.  469;  1  Phillips.  133; 
1  H.L.  Cases,  191),  Bnrry  v.  Biitlin  (2  Moore's  P.C.  Cases,  480),  and  "Code  Civil," 
Liv.  IIL,  tit.  2,  s.  909,  were  referred  to. 

[324]  The  case  stood  over  for  judgment,  which  was  afterwards  delivered  by 

The  Right  Hon.  Dr.  Lushington  (24th  June,  1851). — This  is  an  appeal  from  the 
Prerogative  Court  of  Canterbury.  The  Testatrix  is  Emma  Blaguire,  widow,  who 
died  on  the  4th  of  February,  1847.  The  'Will,  respecting  a  part  of  which  the  pre- 
sent suit  arose,  is  dated  the  29th  of  January,  1847.  The  question  between  the 
parties  is,  as  to  whether  certain  words  should  be  admitted  to  probate  or  not?  The 
parties  are;  Dr.  Greville  propounding  the  words,  the  Executors  opposing.  Thp 
P.C.  11.  905  29e 
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disputed  words  are,  "  in  the  Long  Annuities  and  elswhere,  to  Charles  Greville,  M.D., 
Bath."  The  Court  below  has,  by  its  decree  in  August,  1849,  rejected  these  words, 
without  which  the  residuary  clause  is  inoperative.      Dr.  Greville  has  appealed. 

Though  the  deceased  died  on  the  4tli  of  Feljruary,  1847,  no  proceedings  were 
had  by  either  party  till  the  11th  of  July,  1847,  when  the  e.\ecutors  called  upon  Dr. 
Greville  to  propound  these  words,  if  he  thought  fit,  otherwise  to  show  cause  why 
probate  should  not  be  granted  without  them. 

It  was  competent  to  either  party  to  have  in.stituted  proceedings  for  the  purpose 
of  having  this  question  decided  immediately  after  the  death  of  the  Testatrix.  No 
reason  appears  why  this  was  not  done;  the  consequence  is,  that  in  a  case  where 
much  may  depend  "upon  the  accuracy  of  witnesses  speaking  to  circumstances  in 
detail,  the  first  of  the  witnesses  was  not  examined  till  December,  1847,  ten  months 
after  the  death  of  the  Testatrix  and  the  transaction  respecting  which  [325]  they 
were  to  give  evidence.  If  this  evidence  be  not  given  with  the  precision  it  might 
have  been,  if  taken  at  an  earlier  period  ;  if  either  party  suffer  from  this  course,  it 
must  be  remembered  this  evil  is  attributable  to  their  own  laches. 

In  order  to  understand  clearly  the  proceedings  and  evidence  in  this  suit,  it  may 
be  well  to  look  first  at  the  paper  itself  ;  to  consider  its  present  appearance,  and  the 
legal  results  arising  from  its  state  and  condition. 

It  is  admitted  that  the  Will  is  in  the  handwriting  of  Dr.  Greville,  except  the 
words  "  Charles  Greville,  M.D.,  Bath,'"  at  the  close  of  the  residuary  clause,  which  it 
is  admitted  are  in  the  handwriting  of  the  Testatrix. 

Dr.  Greville  has  examined  Mr.  Netherclift  as  to  the  state  of  this  paper,  and  he, 
being  a  lithographic  artist  of  experience,  is  competent  to  perceive  more  accurately 
than  a  common  observer,  what  the  state  and  condition  is.  Mr.  Netherclift  state.s, 
"  That  the  said  writer  appears  to  have  written  the  said  Will  with  a  quill  pen,  from 
the  beginning  to  the  word  '  to,'  now  struck  through  with  ink."  That  the  word  "  to  " 
is  struck  through,  is  apparent.  He  then  deposes  to  his  belief  that  the  remainder 
of  the  first  page  of  the  Will,  and  from  the  name  "  Mary  Tylee,"  on  the  second  side, 
down  to  the  name  of  "  Mrs.  Burgess,"  was  written  with  a  quill  pen,  but  that  the 
amounts  and  figures,  and  the  whole  of  the  rest  of  the  Will  (except  the  abbreviation 
and  words  "  &  elswhere  to  "),  appear  to  have  been  written  with  a  steel  or  metal 
pen.  He  says,  the  writer  appears  to  have  adopted  a  steel  pen  in  the  course  of  writ- 
ing the  s icond  page,  and  to  have  written  the  words  "  Long  Annuities  to  "  with  such 
pen.  This  word  "  to  "  appears  to  have  been  erased.  He  concludes  his  evi-[326]- 
dence  in  chief,  by  saying,  "  With  regard  to  the  abbreviations  and  words  '  &  elswhere 
to  '  the  same  appear  to  have  been  written  after  the  insertion  of  the  words  '  Charles 
Greville,'  and  to  have  been  so  written  as  an  after  consideration  ;  they  appear  to 
me  to  have  been  written  with  a  quill  pen,  and  paler  ink,  than  the  aforesaid  words, 
'  in  the  Long  Annuities.'  " 

We  are  not  now  comparing  this  evidence  with  Dr.  Greville's  allegation  ;  we  are 
only  looking  to  this  evidence  as  a  description  of  the  state  of  the  Will ;  such  descrip- 
tion of  it  as  any  of  us  would  give,  if  we  could  view  it  with  the  same  accuracy  and 
power  of  discrimination  as  Mr.  Netherclift. 

The  result,  according  to  this  evidence,  is,  that  the  body  of  the  Will,  speaking 
generally,  was  written  with  a  quill  pen;  the  words  "in  the  Long  Annuities,"  sub- 
.sequently,  with  a  metal  pen  ;  the  words  "  A-  elswhere  to  "  subsequently,  to  the  words 
"  Charles  Greville,"  with  a  quill  pen. 

Now,  if  this  be  so,  the  first  consequence  which  might  probably  follow  is,  that  .'is 
the  words  "  in  the  Long  Annuities  "  and  the  words  "  &  elswhere  to  "  were  written 
with  different  pens  and  different  ink,  they  were  not  part  of  one  and  the  same  con- 
tinuous act,  or  done  at  the  same  time.  Secondly,  that  as  the  words  "&  elswhere 
to  "  were  written  after  the  words  "  Charles  Greville,"  the  writing  that  name  by  the 
Testatrix  gives  no  sanction  or  authority  to  them.  Whatever  may  l)e  the  effect  of 
this  evidence.  Dr.  Greville  cannot  repudiate  it,  for  he  has  produced  Mr.  Netherclift 
as  his  witness,  and  that,  too,  when  Mr.  Netherclift  had  previously  inspected  the 
paper  in  the  registry,  and  made  fac  siiiiUes  thereof:  indeed,  Mr.  Tvlee  had  pre- 
viously shown  the  Will  to  him.  On  the  third  interrogatory,  [327]  Mr.  Netherclift 
deposes,  as  in  truth  he  had  before  deposed,  that  the  word  "  to  "  had  licen  erased,  and 
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a  part  of  the  "  &  elswhere  "  wiittcn  thereon,  and  further,  tliat  the  erasure  had  been 
done  with  a  knife. 

Hearing  these  eircunistanres  in  mind,  we  will  now  consider  what  effect  is  to 
be  attributed  to  them  with  reference  to  the  Statute  of  Wills,  1  Vict.,  c.  26,  and  the 
21st  section  of  that  Statute.  That  section  relates  to  obliteration,  interlineation,  or 
other  alteration  in  tiie  Will  after  execution:  all  such  are  void,  if  not  affirmed  in  the 
margin,  or  otherwise,  by  tiie  signature  of  the  Testator,  anil  attestation  of  witnesses. 

It  will  be  recollected  that  these  words  of  the  Statute  apply  only  to  acts  done  after 
the  execution  of  the  Will.  But  how  is  this  to  be  ascertained,  whether  such  acts 
appearing  on  the  face  of  the  Will  were  done  before  or  after  the  execution?  On 
whom  is  the  oniix  probandi  thrown,  and  under  what  circumstances? 

It  is  not  a  mere  difference  of  ink  or  handwriting,  which  would  constitute  any 
of  the  acts  done  according  to  the  true  meaning  of  the  Statute.  The  mere  circum- 
stance of  the  amount  or  name  of  the  legatee,  inserted  in  a  different  handwriting 
and  in  different  ink,  would  not  alone  constitute  an  oliliteration,  interlineation,  or 
other  alteration.  Blanks  may  be  supplied,  and  in  a  ditt'erent  ink,  because  the  Will 
may  very  probably  be  brought'  with  blanks  to  the  Testator,  and  then  tilled  up  ;  no 
presumption  could  arise  in  such  a  case  against  the  Will  having  been  executed  as  it 
appears. 

But  the  case  is  different  when  there  is  an  erasure  apparent  on  the  face  of  the 
Will,  and  when  that  erasure  has  been  superinduced  by  otlier  writing.  In  such  a 
case  there  is  an  obliteration  and  sou)ething  more,  [328]  which  constitutes  an  altera- 
tion, and  then  the  question  arises,  whether  this  was  done  before  the  execution  of 
the  Will  or  not?  We  apprehend  it  to  be  now  settled,  that  whoever  alleges  such 
alteration  to  have  been  done  before  the  execution  of  the  W^ill,  is  bound  to  take  upon 
himself  the  oinis  proband i.  Cooper  v.  Borkett  (4  Moore's  P.C.  Cases,  419),  followed 
and  approved  of  by  Lord  Cranworth,  in  Simmons  v.  Rudall  (1  Sim.,  N.S.  137). 

It  has  been  argued  that  this  rule  applies  only  to  the  words  erased,  and  the  words 
superinduced,  and  that  it  does  not  apply  to  the  preceding  words  of  the  sentence, 
viz.,  the  words  "  in  the  Long  Annuities  ;"  and  it  is  true,  tiiat  if  this  case  was  to  be 
decided  with  reference  to  the  Statute  only,  the  mere  fact  of  the  words  "  in  the  Long 
Annuities  "  being  in  different  ink,  would  not  constitute  an  obliteration,  interlinea- 
tion, or  alteration,  within  the  meaning  of  the  21st  section,  and,  consequently,  the 
o)iux  probandi,  with  reference  to  the  Statute,  would  not  be  thrown  upon  the  party 
propounding  ;  but  there  is  another  question  in  this  case,  which  would  have  arisen 
if  the  Statute  never  had  passed;  namely,  to  what  words  and  what  bequest  the  Testa- 
trix intended  to  give  effect,  by  inserting  the  words  "  Charles  Greville,  M.D.,  Bath;" 
of  what  did  she  know  and  approve  of,  when  she  executed  the  Will.  To  try  this 
question  properly,  we  think  that  the  case  cannot  be  so  divided  :  it  must  necessarily 
be  taken  as  a  whole :  and,  consequently,  finding  an  alteration  made  after  the  signa- 
ture of  the  Testatrix,  and  that  the  words  jireceding,  "  in  the  Long  Annuities,"  were 
written  with  a  different  jien  and  at  a  different  time  from  the  body  of  the  Will,  we 
must  inquire  whetlier  they  had  the  approval  and  [329]  authentication  of  the  Testa- 
trix with  reference  to  all  the  facts. 

With  regard  to  the  fulfilment  of  the  requisites  of  the  Statute,  the  first  proof  is 
the  evidence  of  the  attesting  witnesses  ;  but  the  fact  that  the  words  in  question  were 
in  the  instrument  prior  to  the  execution,  may  be  proved  by  any  other  legal  evidence. 
Hitherto  we  have  spoken  chiefly  of  the  requisites  of  the  Statute,  but  there  are 
other  principles  which  ought  never  to  be  lost  sight  of,  in  this  or  any  other  similar 
case.  Dr.  Greville,  who  insists  upon  the  validity  of  thi.s  residuary  clause,  and 
claims  to  be  entitled  to  about  £4000  out  of  the  £5000  of  which  the  deceased  died 
possessed,  is  the  writer  of  the  Will ;  he  was  the  physician  of  the  deceased,  at  that 
time  in  attendance  upon  her,  who  (though  her  capacity  is  not  denied)  was,  at  the 
period  of  making  thi.s  Will,  suffering  under  a  complication  of  disorders,  which 
terminated  her  life  within  six  days.  After  its  date  we  think  that  the  principles 
applicable  to  the  case  of  a  person  "  qui  xe  scripsit  haeredem"  applv  here,  and  that 
according  to  the  doctrine  laid  down  in  Barry  v.  Biitliii,  (2  Moore's  P.C.  Cases,  480,) 
under  circumstances  like  these,  the  onus  of  proving  that  the  deceased  knew  the  act 
she  was  doing,  must  fall  upon  the  party  benefited  ;  he  must  prove  that  the  Testatrix 
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knew  and  understood  the  act  to  which  validity  is  to  be  ascribed  ;  whether  it  be  the 
whole  residuary  clause,  or  only  the  first  member,  viz.,  "  in  the  Long  Annuities." 

It  may  be,  that  sometimes  the  application  of  the  principles  which  must  govern 
in  all  cases  when  the  writer  of  the  Will  is  the  person  benefited,  and  when  also  the 
relation  of  physician  and  patient  subsists,  may  bear  hard  in  an  individual  instance; 
but  however  that  [330]  may  be,  they  are  principles  which  we  are  bound  to  observe 
for  the  protection  of  all,  against  fraud  and  the  exercise  of  undue  influence. 

We  next  proceed  to  examine  the  allegation  given  in  by  Dr.  Greville  ;  but  before 
we  apply  ourselves  to  the  consideration  of  its  contents,  it  may  be  well  to  state  some 
of  the  rules  applicable  to  allegations  generally,  but  especially  in  this  case.  One  of 
these  leading  rules  is,  "  Qui  ponit  fatetur,"  or  in  other  words,  that  whoever  avers  a 
fact  as  true,  cannot  afterwards  deny  it  ;  it  must  be  taken  as  true  against  the  person 
who  alleges  it :  but  this  rule  must  be  taken  with  some  modification.  It  must  be  rigidly 
enforced  with  respect  to  every  averment  made  by  the  party  alleging  within  his  own 
personal  knowledge,  but  the  same  rule  must  be  applied  less  stringently,  and  in  some 
instances  rejected,  when  the  party  states  facts  not  within  his  personal  knowledge,  as 
to  which  he  has  not  the  means  of  acquiring  correct'information.  Again,  it  is  not 
incumbent  on  a  party  to  prove  his  whole  allegation,  but  only  so  much  as  is  essential 
to  support  this  case;  but  the  facts  essential  to  the  case  must  be  proved,  and  the 
Court  cannot,  because  a  part  is  proved,  assume  the  rest,  provided  that  rest  be 
essential:  what  is  or  is  not  essential,  depends  upon  each  case. 

We  now  come  to  Dr.  Greville's  allegation.  The  first  article  states  the  acquaint- 
ance of  Dr.  Greville  with  the  Testatrix  for  more  than  ten  years,  her  regard  and 
affection  for  him,  her  desire  to  live  in  the  same  house  with  him,  his  medical  attend- 
ance, and  her  gratitude.  Without  detailing  the  evidence  produced  to  prove  this 
article,  we  will  assume  it  to  be  proved. 

The  second  article  pleads,  that  the  Testatrix  kept  up  [331]  but  little  intercourse 
with  her  relations;  that  she  took  no  interest  in  their  welfare;  said  they  were  well 
off,  and  that  she  did  not  mean  to  leave  them  any  of  her  property  ;  that  she  some- 
times said  she  would  leave  it  to  those  who  were  kind  to  her ;  at  other  times,  that 
she  would  leave  it  wholly,  or  in  part,  to  Dr.  Greville ;  that  she  expressed  herself  to 
that  or  the  like  effect,  to  the  witnesses  Jane  Knight  and  Emily  Knight,  shortly  before 
her  death. 

We  must  see  the  evidence  on  this  article,  and  consider  its  probable  effect  on  the 
main  question  in  the  cause. 

Upon  this  second  article,  Mr.  Watts,  a  chemist  at  Bath,  deposes,  "  the  deceased 
spoke  to  me  of  '  her  brother  '  and  her  '  relations ;'  she  never  said  anything  to  me 
against  her  brother,  but  used  a  remark  to  me,  that  he  was  well  ofi',  and  that  he  did 
not  want  anything,  but  of  her  other  relations  she  spoke  as  if  she  hated  them.  I 
have  heard  her  say  of  them  that  they  did  not  care  for  her,  and  that  they  should 
not  have  her  money.  She  repeatedly  gave  me  to  understand,  that  she  meant  Dr. 
Greville,  at  her  death,  to  have  all  she  possessed  ;  I  forget  her  words,  but  she  spoke 
so  often  and  so  decidedly  to  me  to  that  effect,  that  I  advised  Dr.  Greville  to  take 
care,  and  see  that  she  made  her  Will.  Some  declarations,  though  not  so  strong,  were 
made  to  the  witness,  Maria  Bedgood,  by  the  Testatrix. 

Emily  Knight,  who  saw  the  deceased  during  the  latter  part  of  her  life  (in  1846), 
deposes  to  similar  declarations  made  by  the  Testatrix,  as  to  her  relations;  that 
"  she  should  leave  her  property  to  those  who  were  most  kind  to  her,  and  also  to 
Dr.  Greville."  The  witness  understood  her  to  say,  that,  "  after  the  legacies  were 
[332]  paid  to  the  legatees,  she  meant  Dr.  Greville  should  have  the  rest  of  her  pro- 
jiertv,  because  he  had  been  most  kind  to  her,  and  her  greatest  friend."  Mrs.  Knight, 
the  mother  of  this  witness,  deposes  nearly  to  the  same  effect. 

In  addition  to  this  evidence,  the  script  No.  4,  and  which  is  in  these  words: 
"  Bath,  April  22,  1842. — Sir,  Please,  to  pay  at  my  death  all  the  money  you  have  in 
your  hands  of  mine  to  Charles  Greville,  Widower,  of  the  parish  of  Walcot,  City  of 
Bath,  County  Somerset.  Emily  Blaguire.  (Addressed)  John  Fawkener,  Esq., 
Solicitor,  8,  Gray's  Inn  Square,"  may  be  referred  to  ;  from  which  it  appears,  that 
so  early  as  April,  1842,  the  Testatrix  intended  to  confer  a  benefit  upon  Dr.  Greville 
at  her  death;  she  here  directs  her  solicitor,  Mr.  Fawkener,  to  give  all  the  money  he 
had  in  his  hands  of  hers,  at  her  death,  to  Dr.  Greville. 
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Without  at  present  referring  to  the  evidence  given  by  Mrs.  Barnes,  who  is 
jirodueed  hy  tiie  executors,  the  result  of  the  evidence  adduced  hy  Dr.  Greville  is,  that 
the  Testatrix  entertained  a  very  great  regard  and  affection  for  him,  that  she  made 
declarations  of  her  intention  not  to  benefit  her  relations,  but,  after  giving  some 
legacies,  to  bequeath  to  him  the  whole  or  greater  part  of  her  property. 

The  sixth,  seventii  and  eighth  articles  of  the  allegation  given  in  on  l)ehalf  of 
Dr.  Greville,  relate  to  what  is  called  tiio  fad  am  of  the  Will.  It  is  necessary,  however, 
to  premise,  that  the  Testatrix  had  been  residing,  since  the  autumn  of  1846,  at  the 
house  of  Miss  Mechi,  near  Notting  Hill,  and  tiiat  her  illness  l)ecoming  very  serious, 
she  sent  for  Dr.  Greville,  from  Bath,  to  attend  her;  that  he  arrived  on  the  28th  of 
January,  and  on  [333]  the  30th  accompanied  her  back  to  Bath.  The  Will  in  question, 
though  dated  January  29tli,  was  executed  on  the  30th. 

As  the  next  question  for  inquiry  is,  whether  it  be  proved  that  the  words  in  the 
residuary  clause,  "  in  the  Long  Annuities  and  elsewhere  to  "  were  inserted  in  the 
Will  prior  to  the  execution,  it  will  not  be  necessary,  in  this  branch  of  the  inquiry,  to 
go  into  a  very  minute  detail. 

The  sixth"  article  pleads,  that  Mrs.  Barnes,  on  the  29th  (that  is,  the  30th)  of 
January,  gave  to  Dr.  Greville  the  script  No.  1,  and  requested  him,  as  from  the 
Testatrix,  to  write  out  or  prepare  a  Will  for  her,  pursuant  thereto,  and  which  he 
proceeded  to  do  partly  from  the  script  and  partly  from  the  dictation  of  Mrs.  Barnes, 
both  by  reading  to  him  the  script,  which  he  had  some  difficulty  in  deciphering,  and 
otherwise.  That  in  writing  the  Will,  he  was  in  part  verbally  instructed  by  the 
Testatrix,  who  was  in  an  adjoining  room,  and  to  whom  he  referred  for  that  purpose, 
to  wit,  as  to  her  executors,  whom  she  named,  as  to  some  specific  legacies,  and  as  to 
the  blank  opposite  his  own  name,  which  she  desired  should  be  so  left. 

On  this  article.  Miss  Mechi  has  been  examined :  the  first  part  of  her  evidence 
relates  to  what  occurred  on  the  day  preceding  the  execution  of  the  Will ;  it  is  com- 
paratively of  little  importance,  so  we  proceed  to  her  statement  of  what  occurred 
on  the  next  day.  After  detailing  what  was  done  by  Miss  Fawkener  (now  Mrs. 
Barnes)  and  Dr.  Greville,  in  the  absence  of  the  Testatrix,  she,  the  Testatrix,  said, 
when  she  was  dressed,  "  Tell  Dr.  Greville  he  may  come  in  now  ;  I  told  him  so,  and  he 
came  into  the  front  jjarlour,  without  Mrs.  Barnes,  and  remained  with  the  deceased 
for  a  minute  or  [334]  two.  During  that  minute  or  two  the  deceased  wrote  a  name 
on  the  paper  which  Dr.  Greville  brought  w-ith  him  into  the  front  parlour  ;  that  was 
nil  that  passed.  I  remained  present  during  the  time;  nothing  was  then  said  to  or 
by  the  deceased,  about  her  executors  or  about  any  legacy,  or  about  any  blank 
opposite  to  Dr.  Greville's  name,  in  her  Will.  I  am  quite  certain  that  not  one  word 
then  passed  between  the  deceased  and  Dr.  Greville  about  anything  of  the  kind." 
This  witness  afterwards  states,  that  Dr.  Greville  did  not  see  the  deceased  again, 
till  half  an  hour  after,  when  the  Will  was  executed. 

It  is  perfectly  obvious,  that  Miss  Mechi,  instead  of  proving  by  her  evidence 
the  main  facts  pleaded  in  the  sixth  article,  negatives  them.  Baldwin,  a  girl  at  the 
age  of  thirteen,  when  examined,  is  designed  to  this  article,  but  her  evidence  is  of 
110  weight.  The  article,  so  far  as  the  evidence  of  the  witnesses  produced  on  behalf 
of  Dr.  Greville  extends,  is,  as  to  the  principal  averments  contained  in  it,  unproved. 

The  seventh  article  of  this  allegation  contains  averments  of  the  greatest  im- 
portance to  tlie  decision  of  tiiis  cause.  It  does  not  admit  of  abbreviation.  It  is  as 
follows : — "  That  the  Will  of  the  said  Testatrix  having  been  so  in  part  written  out  by 
the  said  Charles  Greville,  a.s  aforesaid,  was  by  him  taken  to  the  said  Testatrix,  then 
in  the  next  room,  as  aforesaid,  and  at  which  time  the  seventh  line  of  the  first  side 
of  the  said  Will  terminated  with  (or  rather  consisted  of)  the  word  '  to  '  (now  struck 
through),  and  without  the  two  first  legacies  now  appearing  on  the  second  side  of 
the  same.  That  the  said  Testatrix  then  with  her  own  hand  wrote  the  names,  initials, 
and  word  herein  (with  others)  propounded,  to  wit,  '  Charles  Greville,  M.D.,  Bath,' 
now  appearing  [335]  on  the  first  side  of  the  said  Will,  the  said  Charles  Greville 
having  first,  at  her  suggestion,  in  consequence  of  it  occurring  to  her,  or  of  her 
remarking,  that  she  had  property  in  the  Long  Annuities,  struck  through  the  word 
'  to,'  theretofore  constituting  the  seventh  line  of  the  first  side  of  the  said  Will,  as 
aforesaid,  and  adding  the  words  '  in  the  Long  Annuities  to,'  the  four  first  words 
being  four  of  the  words  herein  propounded;  the  said  Testatrix,   in  or  whilst  so 
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writing  the  said  names,  initials,  and  word,  saying  or  declaring  that  the  insertion  of 
his,  tlie  said  Charles  Greville's,  name,  as  a  specific  legatee  (intended)  had  so  been 
by  her  directions,  in  order  to  veil  or  conceal  her  intention  of  making  him  her 
residuary  legatee,  or  to  that  very  effect.  Also  that  at  such  time,  by  the  direction 
of  her,  the  Testatrix,  the  said  Charles  Greville  put  in  or  inserted  the  two  first  of 
the  (specific)  legacies,  now  on  the  second  side  of  the  said  Will ;  and  in  consequence  of 
a  further  remark  of  the  said  Testatrix,  that  she  had  other  property  than  that  iu 
the  Long  Annuities,  at  her  suggestion  partly  erased  the  word  '  to  '  then  standing 
after  and  in  a  line  with  the  words  '  Long  Annuities,'  and  adding  thereto  the  ab- 
breviation and  word  '  and  elswhere,'  being  the  fifth  and  sixth  words  herein  pro- 
pounded, such  being  done  after  the  said  Testatrix  had  written  the  aforesaid  names, 
initials  and  word,  '  Charles  Greville,  M.D.,  Bath,'  the  said  Cliarles  Greville,  after 
the  same  had  been  so  written  by  the  said  Testatrix,  himself  writing  the  word  '  to  ' 
now  appearing  in  a  line  with  the  names  Charles  Greville  just  under  the  seventh 
line  of  the  said  Will.  And  this  was  and  is  true,  public  and  notorious,  and  the  parly 
Proponent  alleges  and  propounds  as  before." 

Miss  Mechi  is  examined  upon  this  article,  and  upon  [336]  the  eighth,  in  con- 
junction with  it.  It  is  by  no  means  convenient  that  the  examiner  should,  of  his  own 
authority,  take  upon  himself  so  to  unite  the  articles:  we  must  of  necessity,  in  order 
to  ascertain  the  truth  of  the  case,  and  do  justice,  separate  the  evidence,  and  deter- 
mine how  each  part  of  it  applies  to  each  article ;  the  strength  of  this  observation  will 
be  very  apparent  when  we  come  to  scrutinize  the  evidence. 

The  sixth  article  applies  to  facts  antecedent  to  those  pleaded  in  the  seventh,  to 
a  prior  interview  with  the  Testatrix,  and  to  instructions  received  from  her,  prior 
to  the  facts  pleaded  in  the  seventh. 

We  must  now  direct  our  attention  to  the  evidence  of  Miss  Mechi. 

The  sixth  and  seventh  articles  speak  of  two  separate  interviews.  Miss  Mechi 
speaks  of  one  only,  and  that  one,  not  the  transaction  pleaded  in  the  sixth,  but  the 
transaction  pleaded  in  the  seventh  article  ;  and,  in  truth,  her  evidence  on  the  sixth 
article  applies  to  the  seventh  only.  Mi.ss  Mechi  does  prove,  that  at  this  interview 
the  Testatrix  did,  as  she  calls  it,  sign  the  paper.  Sign  the  paper  in  the  usual  mean- 
ing of  the  term  .she  did  not,  but  she  wrote  upon  it,  according  to  the  evidence  of  Miss 
Mechi,  and  the  only  words  she  could  have  written  are,  "  Charles  Greville,  M.D., 
Bath."  Notwithstanding  the  use  of  the  ambiguous  expression  "  sign,"  we  have  no 
doubt  that  the  Testatrix  did  on  this  occasion  write  these  words,  ''  Charles  Greville, 
M.D.,  Bath;"  but  here  all  proof  ends.  All  the  rest  of  this  seventh  article  is  left 
wholly  unproved  by  the  testimony  of  this  witness :  the  state  and  condition  of  the 
paper,  the  alterations  said  to  have  been  made,  are  all  without  a  shadow  of  proof 
from  the  evidence  of  Miss  Mechi.  True  it  is,  that  an  interview  [337]  between  Dr. 
Greville  and  the  Testatrix  is  proved,  and  that  the  deceased  wrote  on  the  paper,  Init 
nothing  more.     Xo  other  witness  is  examined  upon  this  seventh  article. 

The  eighth  article  pleads,  that  after  the  insertion  of  the  words  propounded,  viz., 
"  in  the  Long  Annuities  and  elswhere  to  Charles  Greville,  M.D.,  Bath,''  the  Will, 
after  having  been  read  over  to  her  by  Charles  Greville,  w-as  duly  executed  by  the 
Testatrix.  If  this  article  be  satisfactorily  proved,  the  words  propounded  must  be 
pronounced  for.  The  Testatrix  was  of  sound  mind  :  and  if  the  Will  as  it  now 
stands,  with  her  own  signature  after  the  residuary  clause,  was  read  over  to  her, 
and  she  executed  it,  then  the  ordinary  presumption  of  law  is,  that  she  intended 
to  give  effect  to  what  was  therein  written,  and  the  exigencies  of  the  Statute  are 
satisfied ;  but  in  a  case  like  the  present,  considering  the  will  to  be  in  the  state  re- 
presented by  Mr.  Netherclift,  their  Lordships  must  be  satisfied  by  extrinsic  evidence 
that  the  words  in  question  were  in  the  Will  at  the  time  of  execution,  and  were 
known  to  her  to  be  there. 

Miss  Mechi  says,  the  Testatrix  signed  the  Will  in  the  presence  of  Mr.s.  Clark 
and  her  servant,  and  so  did  Mrs.  Clark;  but  her  servant  being  uual)le  to  write, 
Mrs.  Pugli  was  sent  for;  the  witness  says,  that  "  there  were  some  legacies,  two,  I 
think,  added  to  the  Will ;  "  that  was,  while  Mrs.  Clark  was  in  the  room  and  before 
Mrs.  Pugh  came.  According  to  the  plea  of  Dr.  Greville,  this  had  l)een  done 
previously  as  pleaded  in  the  seventh  article.  Miss  Mcclii  cannot  be  certain  whether 
this  was  before  or  after  the  deceased  signed  the  Will.     After  Mrs.  Pugh's  arrival, 
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the  Testatrix  declared  the  paper  to  be  lier  Will.  Mrs.  Pugh  signed  it,  and  then 
Mrs.  Clark.  Miss  Meclii  states,  that  the  Will  [338]  was  not  read  over  to  or  by  the 
deceased  in  her  presence.  Whether  the  words  [iropounded  were  in  tlie  Will  or  not, 
this  witness  gives  no  evidence,  but  she  deposes  to  the  fact  of  the  words,  "  Charles 
•  ireville,  M.D.,  Bath,"  being  there. 

The  result  of  the  evidence  of  Miss  Mechi,  is,  that  she  proves  the  act  of  execution 
and  no  more  ;  she  does  not  prove  reading  over,  knowledge  of  contents,  or  that  all 
the  words  propounded  were  in  the  Will. 

Mrs.  Clark,  one  of  the  attesting  witnesses,  says,  Ur.  Greville  "  rend  over  to  the 
deceased,  from  the  Will,  the  names  of  the  persons  to  whom  she  iiad  given  legacies  in 
the  W^ill,  and  the  deceased  told  liim  of  two  other  legacies  to  lie  put  into  tiie  Will 
(this  confirms  Miss  Meciii),  and  I  saw  liini  put  tliem  into  the  Will  at  the  top  of  the 
second  page;"  she  then  proves  the  execution.  Upon  the  thirteenth  interrogatory, 
she  is  examined  to  a  very  important  part  of  the  case,  the  reading  over  and  the 
existence  at  tlie  time  of  the  execution,  of  tlie  words  propounded,  but  she  cannot 
swear  to  the  reading  over  of  the  whole;  indeed  she  thinks  that  all  of  it  certainly 
was  not  read  over  in  her  presence;  nor  can  she  speak  to  the  words  propounded. 

Mrs.  Pugh  proves  the  execution,  but  not  the  reading  over,  or  the  existence  of 
the  words  in  question. 

Then  what  has  been  proved  by  the  witnesses  in  support  of  the  plea? — the 
executionof  the  paper,  and  that  it  contained  the  words  "Charles  Greville,  M.D., 
Bath;"  but  it  is  not  proved  by  any  affirmative  evidence,  that  the  words  pro- 
pounded were  inserted  prior  to  the  execution. 

What  the  law  may  be  upon  this  state  of  facts  we  will  postpone  considering, 
until  we  liave  referred  to  [339]  tlie  evidence  produced  on  the  part  of  the  executors; 
we  mean  the  evidence  applying  to  the  making  of  the  Will,  and  the  words  pro- 
pounded. On  this  part  of  the  case,  the  executors  have  examined  Mrs.  Barnes  and 
Miss  Mechi. 

With  respect  to  the  evidence  of  Mrs.  Barnes,  liowever  important  it  may  be,  with 
a  view  to  other  questions  raised  in  this  case,  it  will  not  l)e  found  to  have  any 
stringent  bearing  upon  tlie  points  we  have  lieen  particularly  discussing,  namely, 
the  execution  of  the  Will,  and  the  insertion  of  the  words  propounded  prior  to 
the  execution. 

Mrs.  Barnes,  after  detailing  many  particulars  as  to  the  writing  testamentary 
papers,  and  as  to  Dr.  Greville  undertaking  to  make  the  Will  on  the  30th  of  January, 
on  her  cjeclining,  states,  that  being  with  Dr.  Greville,  in  the  back  room,  and  having 
detailed  to  him  the  list  of  names  and  legacies  in  script  No.  1,  and  read  tlie  script 
C,  Dr.  Greville  said,  when  she  came  to  the  part,  as  to  the  division  of  the  trinkets, 
•'  Oh!  that  is  very  indefinite,  I  had  better  go  in  and  ask  her;  "  that  he  did  so,  and 
remained  with  her  two  or  three  minutes,  when  he  returned,  and  said  the  trinkets 
were  not  to  be  mentioned,  that  slie  would  give  them  to  her  brother  to  be  distributed 
to  her  friends,  or  dispose  of  them  in  her  lifetime.  This  witness  never  saw  the  Will 
at  all,  so  as  to  see  its  contents ;  she  was  not  present  at  the  execution  :  so  far  as  she 
knew  anything  of  the  Will,  there  was  no  residuai-y  clause,  excepting  that  con- 
tained in  script  C,  which  she  swears  she  dictated  to  Dr.  Greville,  and  believes  lie 
wrote  it  down.  The  fir.st  notice  slie  had  of  the  residue  being  left  to  Dr.  Greville 
was  from  himself,  some  short  time  after  the  execution  of  the  Will. 

[340]  It  is  clear  that  her  evidence  does  not  in  any  degree  prove  knowledge  of  the 
contents  by  the  Testatrix,  or  that  the  words  propounded  were  inserted  prior  to  the 
execution.  The  declaration  of  Dr.  Greville  can  hardly  be  received  as  evidence  to 
prove  the  fact,  though  it  is  entitled  to  consideration,  to  show  that  he  did  not 
wish  to  conceal  what  he  had  asserted  had  been  done. 

Miss  Mechi  has  been  examined  on  this  allegation  also.  There  is  little  new  to  be 
found  in  her  evidence.  In  her  examination  on  the  eleventh  article,  she  swears, 
that  when  the  deceased  signed  her  name  on  the  Will  (she  must  mean  write  Dr. 
Greville's  name,  though  probably  the  witness  thought  it  was  her  own),  no  con- 
versation took  place  as  to  the  trinkets ;  that  she  is  sure. 

There  are  circumstances  pleaded  and  proved  on  the  part  of  the  executors,  which 
it  is  proper  to  notice,  partly,  indeed,  for  the  purpose  of  endeavouring  to  discover 
what  were  the  intentions  of  the  deceased. 
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It  is  pleaded  in  tlie  seventh  article  of  the  allegation  given  in  on  the  part  of  the 
executors,  that  on  or  about  the  27th  of  January,  Mrs.  Barnes,  by  the  instructions 
of  the  deceased,  wrote  the  script  marked  C ;  that  about  the  same  time,  in  con- 
sequence of  similar  instructions,  she  wrote  the  script  marked  No.  1. 

In  the  tenth  article,  it  is  pleaded,  that  when  Mrs.  Barnes  was  with  Dr. 
Greville,  and  he  was  writing  the  Will  in  the  back  room,  she  read  to  him  the 
substance  of  the  script  C,  and  that  he  appeared  to  write  the  same  down. 

The  facts  pleaded  in  the  eleventh  article  are  very  important:  it  is  alleged,  that 
in  reference  to  that  part  of  script  C  which  directed  the  trinkets  to  be  divided 
amongst  her  young  friends.  Dr.  Greville  said,  the  term  [341]  young  friends  was 
indefinite,  and  took  the^Will  into  the  room  where  the  deceased  was,  to  consult  her 
about  it  ;  that  he  returned,  and  brought  back  an  answer  from  the  deceased,  that 
she  did  not  wish  them  to  be  mentioned  in  the  Will ;  that  she  would  dispose  of  them 
in  her  lifetime,  or  send  them  to  her  brother  to  give  away. 

Script  C  is  produced  :  it  does  mention  the  trinkets,  it  does  name  the  executors, 
and  it  does  dispose  of  the  residue. 

We  will  first  consider  the  proof  of  those  averments  and  then  the  inferences  to 
be  drawn. 

Mrs.  Barnes  is  the  witness  to  whom  we  must  refer.  It  is  true  that  her  evidence 
does  show  a  disposition  not  favourable  to  Dr.  Greville,  and  where  matter  of 
opinion  was  alone  concerned  it  must  be  our  duty  to  watch  such  evidence  with 
vigilance  ;  but  we  see  no  reason  to  distrust  her  veracity  when  she  is  deposing  to 
facts  within  Iier  own  knowledge.  Her  evidence  on  the  seventh  article  is  to  the 
following  effect: — that  two  or  three  days  before  January  .30th,  she  wrote,  from  the 
dictation  of  the  deceased,  the  paper  marked  C,  word  by  word;  that  the  deceased 
signed  it  at  once,  and  took  possession  of  it ;  that  it  referred  to  a  list,  of  legatees 
previously  written  :  it  was  meant  to  answer  instead  of  a  Will,  in  case  she  should 
die  without  making  a  Will ;  it  was  addressed  to  Richard  White,  Esquire,  the  brother 
of  the  deceased,  by  the  deceased  herself.  The  witness  then  speaks  as  to  the  script 
No.  1.  She  says,  she  wrote  it  about  a  week  before  the  Testatrix  left  Netting  Hill. 
A  nought  is  put  down  in  the  list  opposite  to  Dr.  Greville's  name,  because  the  deceased 
wished  the  question,  as  t«  what  he  was  to  have,  to  be  left  open.  In  a  former  list  of 
names  written  by  Mrs.  Barnes,  when  the  Testatrix  was  at  her  father's  house,  £100 
had  been  [342]  written  down  as  the  legacy  for  Dr.  Greville.  The  deceased  had  the 
former  list  of  names  when  she  dictated  the  script  No.  1  :  she  said  £100  was  not 
sufficient.  Mrs.  Barnes  said,  shall  I  put  in  £.300  or  £500?  You  had  better  put 
something  definite.  She  replied,  no,  that  would  be  too  much  ;  I  will  leave  it  open. 
Papers  C  and  No.  1  were  to  be  given  to  her  brother,  Mr.  White,  as  containing  her 
Will,  if  she  did  not  make  another,  and  the  Testatrix  expressed  her  confidence  that 
he  would  carry  her  wishes  into  effect. 

According  to  the  evidence  of  Mrs.  Barnes,  nothing  was  done  to  complete  the 
Will  till  tlie  30th  ;  what  passed  in  the  intermediate  time  is  not  of  much  importance. 

Saturday,  the  30th,  is  the  day  of  the  execution  of  the  Will ;  and  on  the  eighth 
article,  Mrs.  Barnes  deposes  to  the  transactions  of  that  day  ;  first,  that  the  deceased 
gavelier  the  papers  C  and  No.  1,  and  desired  lier  to  make  her  Will ;  that  she  declined, 
and  that  Dr.  Greville  took  the  papers,  and  walked  with  them  into  the  next  room 
to  make  the  Will.  On  the  ninth  article,  Mrs.  Barnes  states,  that  the  deceased 
desired  her  to  follow  Dr.  Greville,  saying,  "  Now  mind  he  only  writes  what  you 
dictate  to  him."  If  Mrs.  Barnes  be  correct  in  all  the  evidence  that  she  has  given 
upon  this  article,  it  would  certainly  follow,  that  the  Testatrix  had  a  distrust  of 
Dr.  Greville;  but  supposing  the  fact  to  be  so,  we  do  not  think  that  her  suspicions 
alone  could  form  any  just  ground  for  imputation  against  Dr.  Greville;  and  we 
advert  to  the  fact,  not  on  that  account,  but  as  an  important  part  of  Mrs.  Barnes' 
narrative,  and  accounting  for  the  conduct  which  she  swears  she  pursued  :  she  states 
that,  according  to  what  the  Testatrix  had  said,  she  followed  [343]  Dr.  Greville  into 
the  back  room;  that  she  took  both  the  scripts,  C  and  No.  1,  and  dictated  to  him  the 
names  in  No.  1  ;  that  when  she  came  to  Dr.  Greville's  name,  he  said,  "  Oh  !  I  wont 
write  down  my  own  name  at  all."  She  said,  "You  must;  I  formerly  put  £100 
for  you;  the  deceased  said  it  was  not  sufficient."  He  said.  "  I  should  think  not; 
for  she  has  never  paid  me  for  my  attendance  or  lroul)le." 
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Mrs.  Barnes's  evidence  on  the  tenth  article  is  very  important.  She  says,  that 
after  having  dictated  the  names  from  list  No.  1,  she  dictated  the  very  words  of 
paper  C,  in  regard  to  the  appointment  of  executors,  and  the  disposition  of  the 
residue.     She  thought  that  Dr.  Greville  had  written  it  all  down. 

On  the  eleventh  article  Mrs.  Barnes  .states,  that  she  read  the  script  C.  to  Dr. 
Greville  :  that  when  .she  came  to  the  part  relating  to  the  trinkets,  Dr.  Greville  said, 
it  was  indefinite,  and  went  to  ask  the  deceased,  and  returned  with  an  answer  that 
they  were  not  to  he  mentioned  in  the  Will. 

In  setting  forth  the  evidence  of  Mrs.  Barnes,  we  have  confined  ourselves  to  that 
part  of  it  which  contains  the  statement  of  facts,  as  to  making  the  Will,  abstaining 
from  noticing  any  observations  or  descriptions  to  be  found  in  the  evidence,  and 
which  might  be  construed  to  reflect  upon  Dr.  Greville.  We  think  that  Mrs.  Barnes 
may  be  trusted  as  to  the  statement  of  facts,  and  looking  at  the  imputation  made 
against  her,  in  the  argument  at  the  bar,  of  bias  against  Dr.  Greville,  we  abstain 
from  noticing  anything  which  would  reasonably  be  the  effect  of  such  bias. 

The  facts  are  very  important ;  first,  they  prove  that  the  Testatrix,  three  or  four 
days  before  making  the  [344]  Will,  had  no  intention  to  give  the  residue  to  Dr. 
Greville,  but  intended  a  different  dis]5osition  ;  second,  that  she  did  intend  to  confer 
upon  liim  a  legacy,  but  deemed  £300  or  £500  too  much  ;  third,  that,  on  the  very 
morning  the  Will  was  executed,  she  gave,  as  instructions  for  making  it,  scripts 
No.  1  and  C,  in  conformity  with  what  has  been  aljove  stated. 

But  Dr.  Greville's  case  is,  that  there  was  no  .script  C  at  all.  He  does  not  notice 
it  in  his  pleading;  he  ignores  its  existence  altogether,  so  Jar  as  his  own  knowledge 
extends.  However  this  may  be,  we  cannot  doubt  the  fact,  that  the  Testatrix  gave 
Mrs.  Barnes  script  C,  as  part  instructions  for  her  Will,  and  according  to  Dr. 
Greville's  own  statement  he  did  not  notice  or  adopt  it.  If  so,  it  necessarily  follows, 
that  a  Will  was  prepared  for  the  deceased  not  in  conformity  with  her  instructions ; 
with  instructions  given  on  the  very  day  of  execution,  signed  by  the  Testatrix 
herself,  three  or  four  days  before,  to  operate  as  a  Will  if  she  did  not  make  another. 

Upon  this  evidence  two  questions  seem  to  us  to  arise  : 

First.  Has  Dr.  Greville  proved  that  the  words  in  dispute,  or  any  part  of  them, 
were  in  the  Will  at  the  time  when  the  Testatrix  executed  iil 

Secondly.  Has  he  proved  that  those  words  were  known  and  intended  l)v  the 
Testatrix  to  form  part  of  the  Will  at  that  time? 

Look  first  at  the  case  as  stated  by  Dr.  Greville  himself  in  his  allegation.  He 
is  speaking  to  facts  within  his  own  knowledge;  in  truth,  in  a  great  degree,  of  his 
own  acts,  of  matters  in  which  he  has  the  deepest  interest,  which  took  place  within 
a  twelvemonth  previous  to  the  time  at  which  he  gives  in  the  allegation,  [345]  and 
with  respect  to  which,  therefore,  there  is  no  excuse  for  any  inaccuracy. 

Now  his  statement  is,  that  he  originally  wrote  out  the  Will  with  his  own  name 
appearing  amongst  those  of  the  other  pecuniary  legatees;  but  with  no  sum  of 
money  or  other  bequest  set  against  it,  and  with  a  residuary  clause  in  these  words:  — 
'■  I  give  the  remainder  of  my  property  to,"  with  a  blank  for  the  names  of  the 
residuary  legatee  or  legatees,  and  that  he  took  the  paper  in  this  state  to  the 
Testatrix  who  was  in  the  adjoining  room. 

According  to  the  paper  so  prepared,  it  would  seem  that  Dr.  (Ireville  was  intended 
to  be  a  pecuniary  legatee,  and  that  the  Testatrix  had  not  decided,  or  at  least  had 
not  communicated  to  Dr.  Greville,  who  was  to  be  her  residuary  legatee. 

It  is  very  difficult  to  suppose  that  at  this  time  Dr.  Greville  could  imagine  that 
his  was  the  name  to  be  introduced  into  the  residuary  clause;  yet  if  such  inten- 
tion had  not  been  previously  declared  by  the  Testatrix,  when  was  it  expressed? 
It  would  seem,  from  the  allegation  (article  seven),  that  it  was  only  expressed  at  the 
rime  when  the  Testatrix  inserted  Dr.  Greville's  name. 

But  Miss  Mechi,  the  only  witness  to  what  passed  at  this  time,  most  distinctly 
contradicts  any  such  expression  of  intention.  In  her  deposition  to  the  seventh 
and  eighth  articles,  she  states,  as  to  Dr.  Greville  at  this  interview  :  "  He  did  not  sit 
down,  he  merely  put  the  paper  before  the  deceased,  and  put  the  pen  in  her  hand, 
and  asked  her  to  sign  the  paper,  and  she  did  so  accordingly,  and  then  Dr.  Greville 
walked  out  of  the  room  again  directly  ;  that  was  all  that  passed."  She  then  says, 
that  he  pointed  out  the  place  where  the  Testatrix  was  to  sign,  repeating  the  [346] 
words,  "  Just  here,"  more  than  once.     In  her  answer  to  the  eighth  interrogatory. 

913 


VII  MOORE,  347  GREVILLE  V.  TYLEE  [18  51] 

she  gives  the  same  account  of  tlie  transaction,  and  adds,  that  the  Testatrix  "  im- 
mediately signed  something  in  the  place  pointed  out,  without  making  any  observa- 
tion, and  immediately  that  she  had  done  so,  Dr.  Greville  left  the  parlour  and 
returned  into  the  little  back  room,  where  Miss  Fawkener  was,  taking  the  said  Will 
with  him." 

It  is  clear,  therefore,  that  no  intention  of  making  Dr.  Greville  residuary  legatee 
was  expressed  at  this  time.  The  silence  of  Dr.  Greville,  as  to  au_v  previous  com- 
munication of  such  intention  of  the  nature  of  the  paper  which  he  prepared,  shows 
that  none  such  had  been  previously  expressed  to  him. 

But  if  such  intention  existed  at  the  time,  the  mode  of  carrying  it  into  effect  was 
perfectly  obvious.  Nothing  was  necessary  to  be  done  but  to  add  the  name  of  Dr. 
Greville,  after  the  words  already  written,  "  I  give  the  remainder  of  my  property 
to;"  and  Dr.  Greville,  according  to  the  evidence  of  Miss  Mechi,  was  very  par- 
ticular in  pointing  out  the  exact  spot  where  his  name  was  to  be  written,  and  would 
naturally  have  taken  care  that  it  followed  immediately  after  the  word  "  to,"  and 
without  any  interval. 

Instead,  however,  of  this  simple  and  obvious  course  being  pursued,  we  find  the 
name  of  Dr.  Greville  written  at  a  considerable  distance  from  the  termination  of 
the  residuary  clause,  as  it  originally  stood,  and  two  alterations  made  in  that  clause. 
These  alterations  are  proved  to  have  been  written  with  a  different  pen  and  different 
ink  from  each  other,  and  one  of  them  upon  an  erasure.  The  presumption,  there- 
fore, is,  that  they  were  made  at  different  times. 

Now,  these  two  alterations  are  most  important.  We  [347]  will  consider  them 
in  their  order,  and  the  inferences  which  result  from  the  paper  itself,  coupled  with 
the  evidence,  and  afterwards  consider  Dr.  Greville's  explanation.  First,  the  word 
"  to  "  following  the  words  "  remainder  of  my  property,"  is  struck  out,  and  the 
words,  "  in  the  Long  Annuities,"  are  added,  so  that  the  gift  is  cut  down  from  a 
gift  of  the  whole  residue,  to  a  gift  of  the  Long  Annuities  which  the  Testatrix  might 
possess.  When  this  was  done,  does  not  appear  ;  the  period  of  introducing  these 
words  was  not  that  at  which  Dr.  Greville's  name  was  inserted,  according  to  the 
evidence  of  Miss  Mechi;  nor  does  Dr.  Greville  even  suggest  any  intention  to  make 
such  limited  bequest  to  him. 

Yet  tlius  the  Will  certainly  stood  for  some  period,  how  long  does  not  appear  ; 
and  as  to  its  restrictive  operation,  nobody  could  entertain  a  doubt.  Supposing 
the  paper  in  its  present  state  to  be  the  genuine  Will  of  the  deceased,  she  again 
altered  her  intentions  in  the  short  interval  which  elapsed  between  the  insertion  of 
the  words  last  referred  to  and  the  execution  of  the  instrument ;  and  having  previously 
determined  not  to  give  the  general  residue  to  Dr.  Greville,  was  now  determined  to 
give  it  to  him,  and  to  restore  the  clause  to  its  original  effect:  and  for  this  purpose 
she  caused  the  word  "  to  "  following  the  words,  "  Long  Annuities,"  not  to  be  struck 
through  with  a  pen,  as  the  former  word  "  to  "  had  been,  but  to  be  carefully  erased 
with  a  knife,  and  the  words  "  &  elswhere  to  "  to  be  added.  Now,  when  could  this 
have  been  done?  Not  on  the  occasion  when  the  words  "  in  the  Long  Annuities  "  were 
introduced;  not  at  the  time  when  Miss  Mechi  sjieaks  to  the  introduction  of  Dr. 
Greville's  [348]  name  ;  not  at  the  time  of  the  execution  of  this  Will,  for  nothing  of  the 
kind  is  alleged  by  Dr.  Greville  to  have  then  taken  place,  and  the  witnesses  present  at 
the  time,  who  speak  to  the  insertion  at  that  period  of  two  additional  legacies  to 
other  persons,  say  nothing  of  this. 

Now,  what  is  Dr.  Greville's  account  of  this  extraordinary  state  of  things?  He 
says,  that  the  Testatrix  intended  to  give  him  the  residue,  but  desired  that  his  name 
should  remain  in  the  list  of  pecuni;ny  legatees  ;  that  he  altered  the  bequest,  from  a 
l)equest  of  the  remainder  of  her  property,  to  a  bequest  of  the  remainder  of  her  piro- 
perty  in  the  Long  Annuities,  at  her  suggestion,  in  consequence  of  her  remarking  that 
she  had  property  in  the  Long  Annuities. 

Now,  is  it  to  be  l>elieved  that  any  person  of  common  sense,  however  inattentive 
to,  or  regardless  of,  his  own  interest,  could  have  done  this? — the  effect  of  the  altera- 
tion would  not  have  escaped  him:  but  he  gives  himself  a  part  instead  of  the  whole 
of  the  property,  not  because  the  Testatrix  intended  that  he  should  take  only  a  part, 
but  because  she  mentioned  the  Long  Annuities,  as  belonging  to  her.  He  then  says, 
that  at  the  same  interview,  after  his  n.nme  had  been   inserted  by  the  Testatrix,  he 
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introduced  the  words,  "  &  elswliere  to,"  in  consequence  of  her  suggesting  that  she 
had  other  pruiH'it)'  besides  the  Lonj;-  Annuities;  this  latter  alteration  being  made, 
according  to  Dr.  Crcvillc's  allegation,  after  the  two  additional  legacies  found  in  the 
Will  had  been  inserted. 

Now,  we  must  say  that  this  account  appears  to  us  (juite  incredible:  and  it  is 
contradicted  both  by  the  appearance  of  the  paper,  the  evidence  of  Miss  Mechi, 
[349]  and  the  evidence  of  the  persons  ])resent,  when  the  two  additional  legacies  re- 
ferred to  were  introduced  ;   and  it  is  utterly  unsupported  liy  any  evidence  wiiatever. 

Is  it  possible,  in  this  state  of  tilings,  to  say  that  probate  should  have  lieen  granted 
to  the  residuary  clause  as  it  staud.s? 

Hut  it  is  then  said,  at  all  events  the  deceased  intended  to  give  Di'.  (Jreville  the 
Long  Annuities:  those  words  were  inserted  before  the  execution  of  this  Instrument, 
and  the  Court  cannot  withhold  from  Dr.  Greville  that  part  of  which  ho  has  proved 
the  l>equest,  because  he  has  failed  in  proof  of  the  remainder,  nor  can  it  refuse  to 
give  effect  to  the  genuine  portion  of  the  clause,  even  if  it  should  hold  that  an  addi- 
tion had  been  fraudulently  made  to  it  by  Dr.  Greville. 

We  agree  to  these  as  general  propositions,  but  Dr.  Greville's  case  must  be  judged 
according  to  his  own  alleiration  of  the  facts,  which  are  all  within  his  own  knowledge, 
and  the  evidence  by  which  he  has  supported  it.  He  has  called  his  opponents  to  meet 
a  case,  not  of  specific  be(|uest,  but  of  general  residue  ;  he  never  set  up  any  case  of  an 
intention  to  give  a  part  as  distinct  rtom  the  residue.  The  whole  clause,  according 
to  liis  statement,  was  inserted  at  the  same  interview  and  for  the  same  pur])ose,  and 
we  have  alreadj'  stated  our  clear  opinion,  that  this  case  is  not  only  not  proved,  but 
is  clearly  disproved,  by  the  evidence. 

But  if  he  had  alleged  an  intention  to  give  the  Long  Annuities,  and  a  sulisequent 
intention  to  enlarge  the  gift  by  extending  it  to  the  residue,  in  such  a  state  of  the 
record  what  evidence  should  we  have  had  cleJiaTs  of  the  Will,  that  the  Testatrix 
knew  that  the  instru-[350]-ment  contained  any  such  bequest  of  the  Long  Annuities? 
Proof  which,  for  the  reasons  already  assigned,  we  hold  to  be,  in  thi.s  case,  necessary. 

We  are  aware,  of  course,  if  it  was  the  intention  of  the  Testatrix  to  give  him  the 
Long  Annuities,  the  natural  mode  of  doing  it  would  have  been  for  her  tO'  write  those 
words  opposite  to  Dr.  Greville's  name,  in  the  blank  left  in  the  list  of  legatees,  and  to 
fill  up  with  some  other  name  the  blank  in  the  residuary  clause.  It  would  be  a 
singular  way  of  makinsf  a  gift  of  the  Long  Annuities,  for  the  Testatrix  to  give  the 
remainder  of  her  property  in  them,  having  previously  made  no  bequest  out  of  them, 
and  at  the  same  time  to  leave  her  general  residue  undisposed  of  :  her  attention  at 
the  time  being  called  to  the  residue. 

How,  then,  are  we  to  be  satisfied  by  any  extrinsic  evidence,  that  the  Will,  at  the 
time  of  its  execution,  was,  wnth  the  knowledge  of  the  Testatrix,  in  the  state  in  which, 
according  to  this  h^'potliesis  it  must  have  been,  when  there  is  no  evidence  of  it.  nor 
as  we  think  much  probability  in  its  favour,  and  against  the  positive  allegation  of 
Dr.  Greville,  the  facts  being  within  his  own  knowledge? 

It  is  quite  true,  that  the  insertion  of  Dr.  Greville's  name  in  the  Will  shows  that 
the  Testatrix  meant  to  give  him  something  ;  but  how  does  it  prove  that  she  meant 
to  give  him  the  Long  Annuities,  or  the  remainder  of  the  Long  Annuities,  which 
means  a  part  after  something  has  been  taken  away,  unless  the  subject  of  the  gift  had 
been  shown  to  have  been  in  the  Will  when  the  name  was  inserted? 

If  we  were  to  allow  ourselves  to  conjecture  what  the  Testatrix  intended,  we  might 
think  it  not  impro-[351]-bable  that  her  intentions  were  that  which  Miss  Mechi  says 
she  had  often  expressed,  viz.,  that  the  Long  Annuities,  which  were  her  savings,  should 
go  amonsjst  her  friends,  as  distinguished  from  her  relations,  and  it  is  possible  that 
she  may  have  meant,  that  after  pajmient  of  her  pecuniary  legacies,  perhaps  of  debts 
and  funeral  charges,  the  remainder  of  her  Long  Annuities  should  be  given  to  Dr. 
Greville  ;  Init  tliis  is  mere  conjecture. 

All  that  appears  to  us  to  be  clear  upon  legal  evidence,  is,  that  the  Testatrix  in- 
tended Dr.  Greville  to  be  an  object  of  her  bounty,  and  inserted  his  name  for  that 
purpose,  but  that  the  Will  did  not  contain  at  the  time  of  its  execution  the  bequest 
in  favour  of  Dr.  Greville.  for  which  he  contends,  and  that  there  is  no  evidence  to 
satisfy  us  of  what  it  did  contain. 

The  result  is.  that  the  judgment  complained  of  must  be  affirmed,  with  costs. 
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There  can  be  little  doulit  that  Dr.  Greville  has  failed  to  derive  from  the  Testatrix's 
Will  benefits  which,  of  some  kind,  and  of  some  amount,  she  really  intended  him  to 
take.  But  he  has  nobody  but  himself  to  blame.  If  a  physician,  after  a  long  attend- 
ance ou  a  patient,  thinks  fit,  wlien  she  is  almost  upon  her  death-bed,  to  prepare  and 
procure  the  execution  of  a  Will,  by  which  he  becomes  the  principal  oliject  of  her 
bounty,  to  the  exclusion  of  her  near  relations,  and  to  do  this  without  tlie  intervention 
of  any  solicitor,  or  other  person  competent  to  give  her  advice,  and  to  guard  her 
against  undue  influence,  the  interests  of  the  public  require  that  his  conduct  should 
be  regarded  by  Courts  of  Justice  with  the  utmost  jealousy:  in  circumstances  such  as 
liere  appear,  clear  evidence  should  be  required  both  as  [352]  to  the  bequest  in  his 
favour  being  continued  in  the  Will  at  the  time  of  its  execution,  and  as  to  the  Testa- 
trix's knowledge  that  it  was  so. 

[Mews'  Dig.  tit.  WILL,  I.  Tebtamentart  Capacity,  h.  Uudue  Influenre  and  Fraud; 
II.  TB^iTAiJENTABT  INSTRUMENTS,  n.  AJferotwn,  Addition,  and.  omission;  IX. 
Construction,  c.  Erasures  and  Interlineation.  See  Gann  v.  Gregory,  1854,  3 
De  G.  M.  and  G.  780:  Doe  v.  Palmer,  1851,  16  Q.B.  717;  Williams  v.  As/iton, 
1860,  1  J.  and  H.  115  :  Christinas  v.  W/iini/afes,  1863,  3  Sw.  and  T.  81  ;  In  honij; 
Sykes,  1873,  3  P.  and  D.  26.] 


ON  APPEAL  FROM  THE  HOUSE  OF  KEYS  IN  THE  ISLE  OF  MAN. 

JOHN    STEVENSON    UOORE,~Appenant ;  JOHN   CLVCXS,— Respondent* 

[Dec.  17,  1850;  Feb.  17,  1851]. 

Although  there  is  not  so  much  strictness  required  in  pleadings  in  the  Courts 
in  the  Isle  of  Man  as  in  England,  yet  where  a  declaration  in  an  action  for 
deceit  contains  specific  averments  of  fraud,  such  averments  must  be  estab- 
lished by  proof,  to  entitle  the  Plaintiff  to  recover  [7  Moo.  P.C.  363]. 

When  the  question  is  one  of  fact  only,  and  has  been  tried  by  a  jury  in  the  Court 
below,  this  Court  will  not  reverse  a  judgment  upon  such  finding,  unless  they 
are  satisfied  that  the  judgment  is  clearly  wrong  [7  Moo.  P.C.  364]. 

This  was  an  action  Isrought  l)y  the  Respondent  again.st  the  Appellant,  in  the 
Common-law  Court  for  the  southern  district  of  the  Isle  of  Man,  to  recover  damages 
for  the  loss  he  had  sustained  by  the  Appellant's  deceit,  in  selling  him  cattle  affected 
with  a  fatal  and  contagious  disease,  as  sound  and  in  good  health. 

The  declaration  stated,  that  previous  to  and  in  the  month  of  August,  1847,  the 
Defendant  was  possessed  of  certain  cattle,  which  cattle  were,  previous  to  and  in 
[353]  the  month  of  August,  infected  with  a  contagious  and  fatal  disease.  That  the 
Defendant,  knowing  the  cattle  to  lie  infected  with  such  disease,  and  with  a  view  to 
deceive  and  impose  upon  the  Plaintiff  and  other  persons,  did,  in  the  month  of 
August,  1847,  publicly  advertise  and  give  notice  of  his  intention  to  sell  the  cattle 
by  pul)lic  auction  on  the  24th  of  tlie  month  of  August,  1847,  and  did  cause  it  to  be 
believed  by  the  Plainifi'  and  the  public  in  general  that  such  cattle  to  lie  sold  as  afore- 
said were  sound  and  in  good  health.  That  the  Plaintiff  attended  the  auction  on  the 
■24th  of  August,  1847,  and  the  Defendant  did  then  and  there  falsely  and  deceitfully 
induce  the  Plaintiff'  and  others  who  attended  such  auction,  to  believe  that  the  cattle 
so  to  be  sold  by  the  Defendant  were  sound  and  in  good  health,  he  the  Defendant 
well  knowing  that  such  cattle  had  been,  and  still  were,  labouring  under  and  affected 
with  a  contagious  and  fatal  disease,  and  that  the  Plaintiff  did,  in  consequence  of 
such  the  inducement  of  the  Defendant,  then  and  there  buy  from  the  Defendant  three 
head  of  cattle,  consisting  of  a  bull,  a  cow,  and  a  heifer;  the  Plaintiff,  by  such  the 
false  and  deceitful  inducement  of  the  Defendant  as  aforesaid,  believing  such  l)ull. 
cow,  and  heifer  to  be  sound  and  in  good  health,  whereas,  in  truth  and  in  fact,  the 

*  Present:  Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
the  Right.  Hon.  T.  Pcmljcrton  Leigh,  and  tlie  Riglit  Hon.  Sir  Edward  Rj-an. 
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I  mil  ;uid  cow  were  then  affected  with  a  contagious  and  fatal  disease,  of  wliich  the 
Defendant  was  well  aware,  and  in  consequence  thereof  the  contagious  disease  was 
communicated  by  the  bull  and  cow  to  the  other  cattle  of  the  Plaintiff,  and  such 
disease  had  spread  amongst  such  cattle  to  a  great  extent,  and  divers  of  such  cattle 
of  the  value  of  £15  each,  and  eight  heifers  of  the  value  of  <£5  each,  had  of  such  con- 
tagious disease  died,  and  [354]  divers  of  such  cattle  had  been  lalxjuring  under  such 
disease,  and  that  the  Plaintiff'  had  been  put  to  great  expense  in  ett'ecting  their  cure  ; 
that  they  were  so  reduced  as  t»  be  unfit  for  sale,  and  that  the  Plaintift"s  cattle 
generally  had  become  unsaleable.  By  means  of  all  which  the  illegal  actings  and 
doings  of  the  Defendant,  (he  Plaintiff"  charged  that  he  was  damaged  in  the  sum  of 
£.300  sterling,  for  recovery  whereof  the  Plaintiff  brought  suit  and  prayed  judgment 
according  to  the  due  course  of  the  Connnon-law. 

The  Defendant  i>leaded  and  put  in  issue  the  allegations  contained  in  the  declara- 
tion, upon  which  issue  was  joined,  and  uj)on  the  petition  of  the  Plaintiff  a  special 
jury  was  ordered  to  try  the  issue. 

The  action  was  tried  l^y  special  jury  on  the  1th  of  July,  1848,  at  a  Common-law 
Court  holdeti  at  Castle  Rushen. 

It  ajipeared  from  the  evidence,  that  the  Appellant  kept  a  large  stock  of  cattle 
on  his  farm,  at  Lliergydhoo,  in  the  Isle  of  Man,  That  in  April  or  May,  1847, 
some  of  the  cattle  on  this  farm  became  affected  witli  a  disease  which  then  prevailed 
among  the  cattle  0!i  the  island,  and  some  of  the  cattle  died.  Where  the  disease  ap- 
peared, it  attacked  the  throat,  lungs,  heart,  and  liver,  was  often  fatal,  and  was 
frequently  comnmnicated  from  one  animal  to  another.  That  on  the  11th  of  August, 
1847,  the  Appellant  caused  an  advertisement  to  be  inserted  in  the  Mona's  Iltrald 
newspaper,  announcing  a  sale  by  auction.  The  stock  to  be  sold  was  de.scribed  in 
the  advertisement,  as  follows: — "The  stock  consists  of  6  capital  farm  horses;  10 
excellent  milch  cows;  1  superior  three-year  old  short-horned  bull,  got  by  a  son  of 
Gainsford,  bred  at  Carlisle,  and  [355]  imported  to  this  island  last  October;  1  two- 
year  old  bull,  grandson  of  Betterall  ;  1  one-year  old  short-horned  bull:  21  heifers 
and  bullocks,  from  1  to  3  years  old;  7  calves;  6  sheep;  26  lambs;  1  two-year  old 
tilly  ;  2  two-year  old  colts."  The  Respondent  attended  the  auction,  and  purchased 
a  bull,  a  cow,  and  a  heifer,  which  he  cau.sed  to  be  removed  to  his  estate  at  Ballakilley. 
The  Appellant  was  present  at  the  sale.  The  conditions  of  sale  were  declared  at 
the  commencement  of  the  auction.  There  was  a  great  deal  of  conflicting  evidence 
as  to  what  took  place  at  the  sale.  The  auctioneer,  who  was  a  witness  for  the 
Ajipellant,  stated  in  his  evidence  that,  at  the  connnencement  of  the  sale,  imme- 
diately after  the  conditions  were  read,  the  Appellant  went  to  the  auctioneer  and  said 
that  the  cows  had  had  the  disease,  but  he  considered  they  had  then  recovered  from 
it,  and  that  the  young  cattle  had  never  had  it,  and  that  he  repeated  openly  and 
loudly,  as  the  .statement  of  the  Appellant,  that  the  milching  cattle  had  had  the 
disease,  but  were  now  clear  of  it,  but  the  young  cattle  had  never  had  it.  Two  other 
witnesses  for  the  Appellant  deposed  that  he  himself  addressed  this  statement  openly 
and  loudly  to  the  persons  assembled,  but  at  a  later  period  of  the  auction,  and  just 
before  the  sale  of  the  cows.  Another  witness  for  the  Appellant  deposed,  that  the 
Appellant,  at  the  commencement  of  the  auction,  stated  to  the  persons  assemliled  that 
there  had  lieen  a  disease  among  the  cows,  that  he  liad  lost  some,  that  he  hoped  they 
were  now  in  a  way  of  getting  clear  of  it,  but  that  the  3'oung  cattle  were  free  from 
disease;  whereupon  the  auctioneer  asked  the  persons  present  if  they  heard  this 
statement,  and  he  himself  repeated  it.  Two  wit-[356]-nesses  for  the  Respondent, 
who  had  been  present  at  the  comencement  of  the  sale,  and  heard  tlie  conditions  read, 
swore  that  nothing  at  all  was  said  about  disease;  both  these  witnesses  were  pur- 
chasers at  the  sale  of  the  cows.  A  third  witness  for  the  Respondent  swore,  that  he 
also  was  present  at  the  commencement  of  the  auction,  and  heard  nothing  said  about 
disease  ;  and  believed  that,  if  anything  of  that  kind  had  been  said  by  the  Appellant, 
or  by  the  auctioneer,  unless  in  a  very  low  tone,  he  must  have  heard  it.  A  fourth 
witness  for  the  Respondent  stated  that  he  was  present  at  the  commencement  of  the 
auction,  was  within  five  yards  of  the  auctioneer,  and  was  attentive  to  him  when  the 
conditions  were  declared,  and  that  he  heard  nothing  stated  respecting  disease.  This 
witness  was  al.so  present  during  the  whole  of  the  sale.  Another  witness  for  the 
Respondent,  who  was  present  at  the  commencement  of  the  sale,  and.  as  he  l>elieved, 
heard  the  conditions  read,  did  not  hear  anything  about  the  cattle  having  been 
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diseased.  And  a  witness  for  the  Appellant,  who  also  was  present  when  the  sale 
commenced,  and  purchased  cattle  there,  could  not  swear  tliat  anything  was  said 
about  disease  in  the  cattle.  There  was  no  evidence  that  the  cattle  were  diseased  at 
the  time  of  the  sale ;  or  of  the  Defendant's  knowledge  of  such  disea.se.  Two  days 
after  the  Respondent  had  taken  home  his  purchased  cattle,  the  cow  became  unwell, 
and  continued  very  ill  for  some  weeks ;  she  recovered  and  was  turned  out  of  the  cow- 
house into  a  field,  and  another  cow  put  into  the  place  in  the  cow'-house  which  she  had 
occupied.  This  cow  immediately  became  ill,  and  afterwards  the  cow  in  an  adjoin- 
ing stall,  and  gradually  a  sickness,  which  appeared  to  be  the  [357]  same  in  all  the 
cases,  spread  amongst  the  Respondent's  other  cattle  ;  twenty-twcj  took  tiie  disease, 
some  were  severely  affected,  others  more  slightly ;  all  these  recovered.  Ten  more 
cattle,  namely,  two  cows  and  eight  heifers,  took  the  disease  and  died  of  it,  one  of  the 
cows  being  in  calf,  and  the  other  having  then  lately  calved.  Of  the  twenty-two  that 
recovered,  four  were  in  calf  and  lost  their  calves,  twelve  were  milch  cows,  and  two 
were  fat  cattle;  the  milch  cows  lost  their  milk,  and  the  fat  cattle  were  reduced. 
The  symptoms  in  all  the  sick  cattle  were  alike  and  similar  in  all  material  respects 
to  those  which  appeared  in  the  cattle  at  Lhergydhoo.  There  was  no  disease  among 
the  Respondent's  cattle  when  the  cattle  purchased  at  the  sale  came  to  his  premises. 
Four  days  after  the  auction,  the  Respondent  lent  the  Ijull  to  a  neighbour,  named 
Clugstone,  and  his  cattle,  which  until  that  time  had  been  healthy,  soon  afterwards 
became  affected  with  a  sickness,  like  that  under  which  the  cattle  at  Ballakilley  were 
labouring,  and  four  of  them  died.  Another  neighbour  .sent  a  cow  to  the  bull  when 
at  Clugstone's,  and  shortly  afterwards  this  cow,  with  otliers  of  his  cattle,  became  ill 
of  a  like  disease,  and  two  died.  The  cattle  on  this  witness's  premises  had  had  no 
disease  l)efore  the  cow  returned  from  Chigstone's. 

Upon  this  evidence  the  jury  found  for  the  Defendant,  and  dismissed  the  action, 
each  party  paying  his  own  costs. 

The  Plaintiff'  appealed  from  this  verdict  to  the  House  of  Keys. 

The  House  of  Keys,  on  the  20tli  of  April,  1819,  after  reading  the  depositions  of 
the  witnesses,  gave  [358]  judgment,  and  thereby  ordered  and  adjudged  tlie  verdict 
to  be  reversed,  and  tliat  the  Plaintiff'  should  recover  from  the  Defendant  the  sum  of 
£110,  -with  the  co-sts  incurred  in  the  Court  below. 

Against  this  judgment  the  Defendant  appealed  to  Her  Majesty  in  Council,  sub- 
mitting that  such  judgment  was  erroneous,  and  ought  to  he  reversed  for  the  follow- 
ing reasons; — 

1st.  That  the  House  of  Kevs  had  no  power  to  reverse  the  verdict,  and  give 
damages  to  the  Plaintiff,  then  Appellant. 

2nd.  That  even  if  they  had  such  power,  the  House  of  Keys  ought  not,  upon  the 
evidence  given  in  the  cause,  to  have  reversed  the  verdict  and  given  such  judgment 
for  the  then  Appellant. 

3rd.  That  the  jury  who  tried  the  cause  in  the  Common-law  Court,  and  heard  the 
witnesses  examined,  were  more  competent  to  form  an  opinion  upon  the  evidence  than 
the  House  of  Keys,  who  merely  read  the  depositions  of  the  witnesses.  That  even  if 
the  House  of  Keys  had  the  power  to  reverse  the  verdict  and  assess  the  damages, 
they  ought  not  to  have  done  so,  unless  it  was  quite  clear  that  the  jury  had  come  to 
an  erroneous  conclusion  upon  the  evidence.  Whereas  so  far  from  its  appearing  that 
the  jury  came  to  an  erroneous  conclusion,  their  verdict  was  fully  warranted  by  the 
evidence. 

On  behalf  of  the  Respondent  it  was  contended  that  the  judgment  appealed  from 
oujrht  to  be  affirmed  for  the  following  reasons:  — 

1st.  Because  the  Respondent  was  justly  entitled  to  the  damages  awarded  in 
respect  of  the  loss  he  had  sustained  by  the  sickness  and  death  of  very  many  of 
[359]  his  cattle,  which  sickness  was  communicated  to  them  by  the  cattle  sold  to 
tlie  Resiiondent  at  the  Appellant's  auction  ;  the  Appellant  having,  at  the  auction, 
fraudulently  deceived  the  Res])ondent  and  others,  who  there  became  purcha.sers, 
as  to  the  true  condition  of  liis  rattle. 

2nd.  Because  the  judgment  of  the  House  of  Keys  was  suppoi-tcd  by  tlie  evidence, 
whereas  the  verdict  of  the  jury  in  the  Commoti-law  Court  was  contrary  to  the 
evidence. 

Mr.  Peacock,  Q.C.,  and  Mr.  Eade,  for  the  -Appellant. — It  is  manifest  that  this 
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judgment  cannot  be  supported.  It  is  an  action  for  deceit,  and  the  declaration 
allei^es,  as  tlie  foundation  for  such  action,  fraud.  Now,  the  fraud  alleijed  in  the 
declaration  is,  that  the  Defendant  knowing  the  cattle  to  be  affected  with  disease, 
did  falsely  and  deceitfully  induce  the  Plaintiff  to  buy  the  bull,  cow,  and  heifer, 
whereas  the  bull  and  cow  were  then  affected  with  a  contagious  and  fatal  disease. 
The  Plaintiff'  entirely  failed  to  prove  this  allegation.  There  was  no  evidence  given 
at  the  trial  that  the  bull  and  cow  had  a  contagious  and  fatal  disease,  nor  was 
there  evidence  that  liefore  and  at  tiie  time  of  the  sale  the  Defendant  knew  that  the 
bull  and  cow  had  a  fatal  and  contagious  disease.  The  charge  of  fraud,  therefore, 
entirely  falls  to  the  ground.  All  that  the  evidence  establishes,  is,  the  cow  had  some 
di.sease,  but  there  is  no  proof  that  she  had  the  disease  at  the  time  of  sale,  or  that 
slie  communicated  it  to  the  cattle  of  the  Plaintiff.  There  is  then  no  proof  to 
estalilish  such  averment,  and  the  verdict  of  the  special  jury  of  the  [360]  Comnion- 
law  Court  was  right  in  finding  upon  such  evidence  for  the  Defendant.  The  House 
of  Keys  improperly  interfered  with  tlie  privilege  of  the  jury  in  weighing  the  credit 
of  the  witnesses.  The  jury  had  the  best  means  of  judging  the  value  of  such 
testimony.  A  Court  of  Appeal  would  not  have  reversed  such  a  verdict  upon  a 
question  of  fact.  Baboo  Ulruck  Sing  y.  Ben;/  Fersad  (2  Knapp's  P.C.  265). — [The 
Court  stopped  the  counsel  for  the  Appellant,  and  called  upon  the  Respondent's 
counsel  to  support  the  judgment  appealed  from.] 

Mr.  Adolphus  for  the  Respondent. — Pleadings  in  tlie  Isle  of  Man  are  not  to  be 
construed  with  the  strictness  of  English  pleadings.  Johnson  (Jurisprudence  of  the 
Isle  of  Man,  p.  67),  a  writer  of  authority  on  the  Manx  law,  says,  "  The  nicety  and 
exactness  of  special  pleading,  which  is  so  essential  in  England,  is  here  disregarded: 
the  forms  of  the  Court  require  the  declaration  to  be  merely  a  plain  simple  statement 
of  the  Plaintiff's  ca.se,  and  either  party  may  offer  such  testimony  as  the  Court  may 
deem  relevant  to  the  matter  in  question."  It  is  a  foreign  Court  (4  Inst.  284),  and 
pleading  being  a  matter  of  procedure,  this  Court  will  recognise  their  practice. 
That  disposes  of  the  Appellant's  objection.  There  ought  not  to  be  too  much  strict- 
ness in  requiring  proof  of  the  actual  averments.  It  is  sufficient  if  the  substance  of 
the  declaration  be  proved.  Now  the  evidence  shows  that  the  cattle  had  the  disease 
at  the  time  of  the  sale,  and  that  the  Defendant  knew  of  the  e.xistence  of  such  [361] 
disease. — [Mr.  Baron  Parke  :  What  evidence  is  there  of  a  fraudulent  concealment 
Ijy  the  Defendant  of  the  fact  that  the  cattle  were  diseased,  or  to  show  tliat  he  had 
knowledge  of  such  disease?] — The  evidence  of  the  auctioneer  proves  that  there  was 
at  tlie  sale  a  fraudulent  concealment  by  the  Appellant  of  the  true  state  of  his  cattle, 
and  that  the  Respondent  and  other  persons,  who  made  purchases  at  the  sale,  were 
thereby  deceived.  The  representations  made  when  the  conditions  of  sale  were 
declared  were  untrue,  and  rendered  him  liable.  Taylor  y.  Ashton  (11  Mee  and 
Wei.  401)  is  in  point.  That  was  an  action  on  the  case  for  deceit,  and  the  Court 
held  that  if*a  party  makes  an  untrue  representation  to  another  for  a  fraudtdent 
purpose,  with  the  intent  to  induce  the  latter  to  do  an  act  which  he  afterwards  does 
to  his  prejudice,  it  is  not  necessary  to  show  that  the  Defendant  knew  the  repre- 
sentation to  be  untrue.  The  evidence  establishes  that  the  Plaintift"s  cattle  were 
not  disea.sed  at  the  time  of  the  sale,  and  that  the  cow  communicated  the  disease 
to  the  Plaintift"s  cattle. — [Mr.  Baron  Parke:  According  to  the  declaration,  you 
mu.st  show  that  the  Appellant  knew  of  the  existence  of  the  disease  there  alleged, 
not  of  some  disease;  and  to  establish  fraud,  you  must  show  that  he  knew  of  the 
disease  being  in  his  cattle  at  the  time  of  the  sale.  There  is  some  evidence  of  the 
cow  being  ill,  and  of  the  bull,  but  no  evidence  of  their  being  diseased  at  the  time 
of  the  sale.] — They  do  not  recjuire  such  strict  proof  in  the  Courts  of  the  Isle  of 
Man  as  in  England. — [Lord  Langdale  :  A  Plaintiff'  cannot  allege  one  description 
of  fraud  and  prove  another  of  a  totally  dift'erent  kind.  [362]  as  you  attempt  to  do, 
by  making  out  a  case  of  misrepresentation.] — The  case  of  Bahoo  Ulruck  Sirirj  y. 
Betiy  Permd  (2  Knapp's  P.C.  Cases,  265),  relied  upon  by  the  Appellant,  is  a 
strong  authority  in  our  favour,  as  it  shows  that  this  Court  will  not  reverse  a  findinc 
of  the  Court  below  upon  a  pure  question  of  fact. — [Mr.  Baron  Parke:  The  Appe^ 
lant  must  show  that  the  judgment  is  wrong.  We  never  reverse  unless  we  are 
satisfied  that  the  judgment  is  clearly  wrong,  KJi<)n>-s]ierl-jrp  Manik-jee  v.  Mrhrwan- 
jee  Khoorshed-jee  (1  Moore's  Ind.  Ap.  Cases,  442).] — The  objections  now  uro-ed  ta 
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the  form  of  the  declaration  and  the  insufficiency  of  the  proofs,  were  never  taken  in 
the  Courts  below,  and,  therefore,  cannot  now  be  entertained,  Frankland  v.  M'Gusty 
(1  Knapps  P.C.  Cases,  274). 

Mr.  Baron  Parke. — Their  Lordships  are  of  opinion  that  the  judgment  of  the 
House  of  Keys  ought  to  be  reversed,  and  the  decision  of  the  Comujon-law  Court 
dismissing  the  action  affirmed.  The  declaration  contains  averments  of  fraud;  it 
alleoes  that  the  Defendant,  being  possessed  of  certain  cattle  which  were  infected 
witli  a  contagious  and  fatal  disease,  after  advertising  to  that  effect,  caused  them  to 
be  sold  by  public  auction,  and  did  then  and  there  falsely  and  deceitfully  induce  the 
Plaintiff'  and  others  who  attended  such  auction  to  believe  that  the  cattle  so  to  be 
sold  by  the  Defendant  were  sound  and  in  good  health,  he  the  Defendant  well  know- 
ing tliat  such  cattle  had  been  and  still  were  labouring  under  and  affected  with  a 
contagious  and  [363]  fatal  disease;  it  then  goes  on  to  say  that  he  bought  three 
heads  of  cattle,  consisting  of  a  bull,  a  cow,  and  heifer,  believing 
such  bull,  cow,  and  heifer  to  be  sound  and  in  good  health,  whereas 
they  were  affected  with  a  contagious  and  fatal  disease,  of  which  the 
Defendant  was  well  aware,  and  in  consequence  thereof  the  contagious  disease  was 
communicated  by  the  bull  and  cow  to  the  other  cattle  of  the  Plaintiff.  None  of 
these  allegations  are  proved  to  be  true,  excepting  the  averment,  that  the  Defendant 
advertised  such  sale  by  auction,  and  it  may  be  conceded  that  such  advertisement 
contains  prima  facie  evidence  that  the  cattle  were  sound.  But  there  is  no  proof 
that  the  cattle  were  affected  with  a  contagious  and  fatal  disease  at  the  time  of  the 
sale,  or  that  he  knew  that  they  were  labouring  under  a  contagious  and  fatal  disease. 
In  fact,  there  was  no  satisfactory  proof  that  the  cow  ever  had  the  disease,  still  less 
that  the  disease  was  communicated  by  her  to  the  Plaintiff's  cattle.  Then  as  to 
the  bull,  there  is  no  satisfactory  proof  of  its  having  any  disease  at  all.  It  is 
urged,  that  we  ought  not  to  be  too  strict  in  requiring  proof  of  actual  averments, 
if  the  substance  of  the  declaration  was  proved,  as  the  practice  of  the  Courts  in  the 
Island  is  less  strict  upon  the  pleadings  than  in  this  Country;  that  argument 
might  be  entitled  to  some  weight,  if  the  averments  were  proved.  But  is  there  any 
fraud  proved  against  the  Defendant  ?  It  is  alleged  that  he  knew  of  a  contagious  and 
fatal  disease  in  the  cattle  sold,  which  he  concealed  from  the  Plaintiff ;  but  there  is 
no  proof  that  he  knew  of  any  contagious  and  fatal  disease.  Again,  it  is  urged, 
that  although  the  Defendant  did  not  know  that  the  particular  cattle  was  diseased 
at  the  time  of  the  sale,  yet  the  disease  [364]  might  have  been  communicated  by  the 
cattle  sold,  but  there  is  no  proof  to  satisfy  us  that  the  cow  or  bull  was  diseased. 
Even  if  the  material  allegations  were  proved,  it  was  entirely  a  question  for  the 
jury,  who,  we  are  of  opinion,  are  better  able  to  judge  of  the  conduct  of  the  witnesses, 
and  the  weight  to  be  attached  to  their  evidence.  Upon  the  whole,  we  are  of 
opinion,  that  the  House  of  Keys  was  wrong,  and  that  the  judgment  ujust  be  reversed. 

[Mews'  Dig.  tit.  COLONY ;  III.  Appeals  to  the  Privt  Council  ;  5.  Principles  on 
which  Privy  Council  Arts.  See  Ramchurn  Mullick  v.  Luchmeechund  Rada- 
kissen,  1854,  9  Moo.  P.C.  66.] 


[365]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  AT  .JAMAICA. 

CHARLES  STUART  STRACHAN,— J/)yjf//««^-  JAMES  DOUGALL  and  others,-^ 

Respond  cuts*   [Feb.    18,    1851]. 

Heard  ex  parte. 

Award  upon  a  sul)mission  to  arbitration,  respecting  freehold  estates  and  interest 
in  land   in  Jamaica.     Some  of  the  parties  to  be  bound  by  the  reference, 

*  Present :   Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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being  married  women  interested  in  the  real  estate,  it  was  held  by  tlio  Judicial 
Connnitf^e,  (reversing  tlie  decree  of  the  Court  below,)  that  such  award  was 
invalid,  by  reason  of  the  coverture  of  the  parties  whose  interests  could  not 
be  bound  by  such  a  reference. 

Plea  setting  up  sucli  award  in  bar  to  a  Bill  for  an  account  overruled. 

The  A]ipellant,  in  this  case,  filed  a  Bill  in  the  Court  of  Chancery  in  Jamaica, 
against  tiie  Respondents,  James  Dougall  and  Mary  his  wife,  the  sole  acting  E.xecutrix 
and  Trustee  under  the  Will  and  codicils  of  Charles  Strachan,  deceased  ;  and  also 
against  the  other  Respondents,  James  Smith  McNishie  and  Elizabetli  [366]  his 
wife,  formerly  Elizabeth  Strachan,  George  Halsall  and  Jane  Ogilvy  his  wife,  formerly 
Jane  Ogilvy  Strachan,  and  Ann  Dodd,  all  of  whom  were  interested  under  the 
Will  and  codicils  of  the  Testator.  The  Plaintiff  sought  by  tlie  Bill  to  liave  an 
account  taken  of  the  real  and  personal  estate  of  the  Testator,  and  to  have  his 
rights  and  interests  under  the  Testator's  Will  and  codicils  ascertained  and  estab- 
lished. 

The  Bill  set  forth  the  Will  and  codicils  of  the  Testator,  by  which  he  devised 
and  bequeathed  his  real  and  personal  estate  to  the  Appellant  and  others  ;  and  alleged, 
that  John  Vernon  and  Mary  Dougall  (then  Mary  Strachan)  proved  the  Testator's 
Will  and  codicils,  and  entered  upon  and  possessed  themselves  of  the  real  and 
personal  estate  of  the  Testator,  and  received  the  rents  and  profits  thereof  :  that 
before  Vernon  had  accounted,  he  became  insolvent,  and  took  the  benefit  of  the 
Insolvent  Act  of  Jamaica,  and  ceased  to  act  or  interfere  in  the  Testator's  affairs, 
and  that  Mary  Strachan  alone  was  in  possession  of  the  rents  and  profits  of  the 
estate  until  her  marriage  witlr  the  Respondent,  Dougall,  when  he  entered  into 
pos.session  with  her  of  the  same ;  the  Bill  further  stated  the  marriages  between 
Elizabeth  >Strachan  and  John  McNishie,  and  Jane  Ogilvy  Strachan  and  Halsall, 
and  the  applications  to  Dougall  and  wife  by  the  Plaintiff  for  his  share  of  the 
property,  but  without  success,  and  prayed  for  an  account,  and  that  the  shares  of 
the  parties  respectively  entitled  might  be  ascertained  and   distributed. 

The  Respondents,  Dougall  and  his  wife,  put  in  a  plea  and  answer  to  the  Bill ; 
and  for  a  plea  in  bar  to  the  Plaintiff's  claim  stated,  that  articles  of  agreement  were 
made  in  1844,  between  the  Defendants,  Dougall  and  Mary  his  wife  of  the  fir.st  part, 
Ann  [367]  Dodd  of  the  second  part.  Smith  McNishie  and  Elizabeth  his  wife  of  the 
third  part,  Halsall  and  Jane  Ogilvy  his  wife  of  the  fourth  part,  and  the  Appel- 
lant of  the  fifth  part,  for  a  reference  to  arbitration  of  the  questions,  claims,  and 
disputes  arising  between  them,  under  the  Testator's  Will;  that  the  arbitrators  to 
whom  the  matter  was  referred  made  their  award  in  July  of  that  year,  whereby 
they  awarded  the  disposal,  distribution  and  division  of  the  Testator's  real  and 
personal  e.state  among  the  parties  entitled  thereto,  in  certain  proportions.  That 
the  arbitrators  found  certain  sums  charged  upon  the  produce  of  the  estate  to  be 
due  from  the  Testator's  estate  to  Ann  Dodd  and  Mary  Dougall,  and  directed  a 
valuation  of  the  stock  to  be  made  by  persons  named  by  them;  and  they  further 
found  that  Vernon  was  indebted  to  the  estate,  and  awarded  a  sum  to  be  paid  by 
him  in  liquidation  of  the  amount.  That  such  agreement  for  a  reference  to  arbitra- 
tion embraced  the  dealings  and  transactions  of  the  Defendants,  Dougall  and  Mary 
his  wife,  as  such  Executrix,  with  the  estate  of  the  Testator,  and  that  the  accounts, 
dealings,  and  transactions  of  these  Defendants,  relating  to  the  real  and  personal 
estate  of  the  Testator,  were  all  fully  and  fairly  brought  before  the  arbitrators,  who 
made  their  award  thereon,  and  that  opportunities  were  given  to  the  Appellant  to 
state  and  prove  his  claim  as  devisee  and  legatee  before  the  arbitrators. 

This  plea  was  heard  before  his  Honor  the  Vice-Chancellor,  Edward  Panton, 
Esquire,  on  the  21st  and  22nd  of  January,  1846,  and  by  an  order  dated  the  3rd  of 
March  in  that  year,  the  Vice-Chancellor  decreed,  that  the  plea  was  sufficient,  and 
ordered  the  same  to  stand. 

The  Defendants,  Halsall  and  Jane  Ogilvy  his  wife,  and  Dodd,  put  in  a  joint  and 
several  answer.  Dodd,  by  [368]  her  answer,  alleged,  that  the  Testator  was  indebted 
to  her  in  two  promissov}-  notes,  upon  which,  after  deducting  certain  payments  made 
in  respect  thereof,  a  considerable  sum  of  money  was  still  due  and  owing  to  her, 
and  that  she  had  never  received  any  of  the  pecuniary  or  other  bequests  given  to  her 
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by  the  Testator's  Will.  Halsall  and  his  wife,  hy  their  answer,  also  alleged,  that 
they  had  never  received  any  portion  of  the  specific  or  other  legacy  Ijecjueathed  to 
Jane  Ogilvy  Halsall ;  nor  had  they  received  any  pecuniary  or  other  advantage 
whatever  in  respect  of  their  claims  under  the  Will  of  the  Testator  ;  nor  had  any 
portion  of  the  lands  devised  to  her  been,  delivered  up  to  them.  Halsall  and  his  wife, 
and  Dodd,  by  their  joint  answer,  admitted  that  an  award  had  lieen  made  by  or  on 
behalf  of  certain  parties  in  the  Bill  named  ;  but  they  said  that  such  award  was 
made  without  any  notice  to  them  of  the  intention  of  the  arbitrators  to  proceed 
therein ;  nor  was  any  opportunity  afforded  to  them  to  produce  their  accounts  or 
to  disprove  the  accounts  of  their  opponents,  except  as  to  Halsall,  who  did  meet  the 
arbitrators,  and  protest  against  the  Executor's  accounts  as  fictitious  and  fraudulent. 
The  other  Defendants,  McNishie  and  wife,  also  put  in  a  joint  answer  to  the  Bill,  in 
which  they  denied  that  they  had  received  any  portion  of  the  devise  and  liequest 
to  Elizabeth  McNishie,  or  that  tliey  had  received  any  pecuniary  or  other  advantage 
in  respect  of  their  claims  under  the  Testator's  Will. 

The  cause  was  heard  on  the  12th  of  Septenilier,  1848,  on  the  Bill  and  answers, 
and  his  Honor  ordered  that  the  Appellant's  Bill  should  be  dismissed  with  costs. 
This  Order  was  entered  up  on  the  1st  of  March,  1849. 

Against  this  decretal  order,  as  well  as  the  order  [369]  allowing  the  plea  of  Dougall 
and  wife,  of  the  3rd  of  March,  1S46,  the  present  appeal  was  Ijrought.  The  Re- 
spondents did  not  appear,  and  the  case  came  on  for  hearing,  ex  parte. 

Mr.  Russell,  Q.C.,  and  Mr.  Rennalls,  in  support  of  the  appeal. — First.  The  Court 
ought  not  to  have  allowed  the  plea.  It  alleges,  that  the  articles  of  agreement  for  a 
reference  were  made  in  the  month  of  June,  1844.  Now,  the  plea  upon  the  face  of  it 
sliows,  that,  at  that  time,  the  Respondents,  Mary  Dougall,  Jane  Ogilvy  Halsall,  and 
Elizabeth  McNishie,  were  under  the  disability  of  coverture,  and  that  it  was  proposed 
liy  the  intended  reference  to  submit  to  arbitration  the  right  and  title  to  the  freehold 
estates  and  interests  in  land  Iselonging  to  those  Respondents,  who  were  married 
women.  Being  married  women,  it  was  not  competent  for  either  of  them  to  bind 
their  respective  interests  by  such  articles,  Emenj  v.  Wase  (5  Ves.  846 ; 
and  8  Ves.  505),  Davis  v.  Page  (9  Ves.  350 ;  see  also  upon  this  point, 
Bac.  Abr.,  tit.  "  Arb."  C.  Com.  Dig.,  tit.  "  Arb."  D.  2) :  consequently, 
the  submission  to  arbitration  had  no  validity  or  effect  whatever,  as  to 
any  of  the  parties ;  and  the  award  and  other  proceedings  of  the  arbitrators  were 
entirely  void  as  against  the  Appellant.  But  the  award  itself  is  bad,  as  it  is  not  con- 
clusive and  final.  The  arbitrators  have  directed  acts  to  be  done  after  the  making 
of  the  award,  and  for  the  performance  of  such  acts  have  attempted  to  delegate  their 
authority  to  strangers,  not  indicated  by  name,  but  to  be  nominated  without  any 
notice  or  voice  being  given  to  the  Appellant  in  their  selection  :  that  is  sufl&cient 
to  render  the  award  void,  as  [370]  the  parties  to  the  reference  did  not  give  any 
authority  to  the  arbitrators  to  delegate  powers  to  strangers  to  do  acts  affecting  their 
interests.  TomJin  v.  The  Mayor  of  Fordwich  (5  Add.  and  Ell.  147)  is  conclusive  upon 
this  point.  The  arbitrators  have  also  taken  upon  themselves  to  find  that  Vernon, 
who  was  no  party  to  the  reference,  was  indel^ted  to  the  Testator's  estate  in  a  certain 
.sum  of  money,  and  have  directed  him  to  pay  sue!)  sum  towards  satisfaction  of  certain 
claims  of  two  of  the  Respondents. 

Secondly.  The  plea  is  bad  in  point  of  form,  and  ought  to^  have  been  overruled. 
But  even  if  sufficient,  it  was  not  proved  by  the  evidence  in  the  cause.  On  the  cou- 
ti'ary,  tlie  Respondent.s,  Dougall  and  wife,  in  their  plea  and  answer,  allege  that  the 
articles  of  agreement  for  a  reference  were  made  and  executed  by  Dougall  and  wife 
of  the  first  part,  Ann  Dodd  of  the  second  part,  McNishie  and  wife  of  the  third  part, 
Halsall  and  wife  of  the  fourth  part,  and  the  Appellant  of  the  fifth  part.  Now,  we 
submit  that  tlie  Respondents,  Dougall  and  wife,  were  bound  to  prove  that  the  articles 
were  executed  by  all  the  parties  interested,  so  that  all  parties  should  have  been  bound 
by  the  reference.  Antram  v.  Gliace  (15  East,  209),  BiddeU  v.  Dmrse  (6  Bar.  and 
Cr.  255),  Ferrer  v.  Oven  (7  Bar.  and  Cr.  427),  Brazier  v.  Jones  (8  Bar.  and  Cr.  124). 
This  they  have  failed  to  do,  and,  consequently,  there  is  no  proof  of  the  consideration 
existing,  in  respect  whereof  the  Appellant  is  alleged  to  have  entered  into  the  sul>- 
iiiission.  Again,  the  proceedings  of  the  url)itrators  were  irregular  in  examining 
w  itnesses  in  the  absence  of  the  Appellant,  and  without  notice.  Beditigton  v.  Southall 
{  1  Price,  232). 
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[371]  Tho  Right  Hon.  T.  l'einl)ert()ii  Leigh. — This  appeal  eouies  before  us  ex 
paii.e  from  two  orders  made  by  the  Court  of  Chancery  in  tiie  island  of  Jamaica, 
bearing  date  respectively  the  21st  and  22nd  days  of  January,  lt'46,  and  the  12th 
of  September,  1848,  in  a  suit  instituted  by  the  Appellant  against  the  Respondents, 
for  an  account  of  the  real  and  personal  estate  in  Jamaica,  of  a  Testator  named 
Charles  Strachan.  It  is  unsatisfactory  to  deal  with  cases  ex  parte,  without  the 
Respondents  appearing  to  sujjport  the  decree  appealed  from ;  but  as  the  Respondents 
have  not  appeared  in  this  ajipeal,  we  have  no  alternative  l)ut  to  dispose  of  the  ease 
in  their  absence.  Tho  question  raised  by  the  Appellant,  is,  that  the  award  set  up  in 
tho  plea  of  the  Respondents,  Dougall  and  wife,  (who  are  in  possecision  of  the  property 
in  dispute,)  us  a  bar  to  the  Plaintiff's  bill,  is  invalid ;  and  this  he  urges  upon  various 
grounds,  the  principle  being,  that  some  of  the  parties  to  the  submission  being  married 
■women,  were  incompetent  to  enter  into  such  an  agreement,  as  it  related  to  freehold 
estate  and  interest  in  land,  and  that,  although  the  other  parties  were  competent  to 
concur  in  such  agreement,  yet,  that  the  fact  of  some  of  the  jjarties  being  under  the 
disability  of  coverture,  an  award  so  made  was  not  binding  upon  him.  We  think, 
that  this  olijection  is  fatal,  and  that  an  award  founded  on  such  agreement  was  invalid, 
and  that  the  order  of  the  Court  allowing  the  plea  ought  not  to  have  been  made,  and 
must  be  reversed;  and  also  the  sul>sequent  proceedings  and  decree  of  the  Court  of 
the  12th  of  September,  18-48,  and  entered  in  the  Court  on  the  1st  of  March,  1849; 
the  costs  paid  by  the  Appellant  under  such  order  and  decree  [372]  must  be  repaid 
to  him,  but  no  costs  of  the  plea  are  to  be  allowed  to  either  party,  or  upon  the  pro- 
ceedings suljsequent  to  sucli  plea. 

The  report  of  the  Judicial  Committee  was  approved  by  Her  Majesty  ;  and  by 
an  Order  in  Council,  it  was  ordered  "  that  the  said  order  of  the  Court  of  Chancery 
of  Jamaica,  entered  up  in  the  Court  on  the  3rd  of  March,  1846,  and  likewise  the 
said  decree  of  the  said  Court,  entered  up  on  the  1st  of  March,  1849,  be,  and  the 
same  are  hereby  reversed,  and  that  any  costs  paid  by  the  Appellant  under  the  said 
order  and  decree  respectively,  be  repaid  to  the  said  Appellant,  and  that  the  plea  be 
overruled,  and  the  cause  do  proceed  in  the  ordinary  course;  and  Her  Majesty  was 
further  pleased  to  order  that  no  costs  of  the  plea  be  allowed,  and  no  costs  to  either 
party  of  the  proceedings  subsequent  to  the  plea,  and  that  the  case  be  remitted  to 
the  Court  of  Chancery  in  Jamaica,  with  these  directions.  Whereof  the  Governor, 
Lieutenant-Governor,  or  Commander-in-Chief  of  the  island  of  Jamaica,  for  the 
time  being,  and  all  other  persons  whom  it  may  concern,  are  to  take  notice,  and 
govern  themselves  accordingly." 

[Mews'  Dig.  tit.  ARBITRATION ;  I.  The  Submission  ;  1.  Wfio  may  refer  and  who 
are  Parties.  See  the  Married  Women's  Property  Acts,  1882  (45  and  46  Vict., 
c.  75),  s.  1  (2)  and  1893  (56  and  57  Vict.,  c.  63),  s.  1.] 


[373]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

THOMAS    CHARLES    LOUGHNAN    and    Others,— A  p pell  ant. ■< ;    HAJI    JOOSUB 
BHULLADINA  and  Anothev, —Eespondents  *  [Feb.   18,  1851]. 

The  "  Htdroos." 

The  Bombay  Charter  (December,  1823),  establishes  the  Admiralty  Jurisdiction  of 
the  Supreme  Court,  "  as  the  same  is  used  and  exercised  in  that  part  of  Great 
Britain  called  England,  togetlier  witli  all  and  singular  their  incidents, 
emergent^  and  dependencies  annexed  and  connexed  causes  whatsoever  ;  and 
to  proceed  summai  ily  therein,  with  all  possilsle  despatch,  according  to  the 
course   of   our   Admiralty   in   that   part   of   Great  Britain   called   England." 

*  Present :   Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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Held,  upon  a  construction  of  such  Charter,  that  the  rules  and  practice  of  the 
High  Court  of  Admiralty  in  England,  prevail  and  govern  tlie  proceedings 
in  the  Supreme  Court  at  Bombay,  in  maritime  causes  [7  Moo.  P.C.  -'nS),  ■ii'O]. 

In  a  salvage  cause,  the  Supreme  Court,  by  its  sentence  pronounced  in  March, 
1849,  dismissed  the  claim  of  the  salvors.  In  the  month  of  April  following,  the 
Promovents  moved  for  a  rule  «/■</,  to  show  cause  why  the  Defendants  should 
not  pay  their  costs.  This  rule  the  Court  refused.  In  August,  in  the  same 
year,  the  Promovents  applied  for  and  the  Supreme  Court  granted  leave  to 
appeal  to  England  from  the  principal  sentence  of  March,  1849.  No  objec- 
tion was  taken  to  the  competency  of  the  appeal  in  Bombay  by  the  Respondents, 
nor  was  any  protest  against  the  right  of  appeal  entered  in  England,  but 
the  Respondents  at  the  hearing  objected  to  the  reception  of  the  same,  contend- 
ing, that  the  appeal  was  perempted  by  the  proceedings  had  in  the  month  of 
April. 

Held,  that  such  objection  was  fatal,  that  the  application  for  costs  after  the 
decision  in  the  cause,  had  the  effect  of  absolutely  perempting  the  appeal,  so 
as  to  entirely  take  away  from  the  Supreme  Court  the  power  of  granting  leave 
to  appeal,  as  nothing  could,  after  the  proceedings  in  April,  be  done  to  restore 
the  appeal  from  the  principal  sentence  [7  Moo.  P.C.  380]. 

Costs  of  appeal,  under  the  circumstances,  refused  [7  Moo.  P.C.  381]. 

This  was  a  question  respecting  the  Appellants'  right  to  appeal  from  a  sentence 
of  the  Supreme  Court  at  [374]  Bombay,  in  its  Admiralty  jurisdiction,  in  a  cause  of 
salvage :  whether  the  appeal  was  not  perempted  by  the  act  of  the  Appellants. 

This  objection  was  taken  at  the  hearing  of  the  appeal,  and  arose  under  the 
following  circumstances:  — 

The  cause  was  promoted  in  the  Supreme  Court  at  Bombay,  by  the  Appellants,  for 
salvage  services  rendered  by  them  to  the  ship  Hydroos  and  her  cargo,  the  property 
of  the  Respondents.  The  cause  came  on  for  hearing  on  the  14th  of  March,  1849, 
when  the  Court  dismissed  the  Act  on  petition  for  salvage.  On  the  5th  of  April 
following,  a  motion  was  made  by  Counsel  for  the  Promovents  for  a  rule  nisi,  calling 
upon  the  Defendants  to  show  cause  why  they  should  not  pay  the  Promovents  for  their 
costs  in  the  cause.  This  motion  was  heard  and  refused  by  the  Court.  On  the  6th 
of  August  following,  the  Appellants  presented  a  petition  for  leave  to  appeal  to  Her 
Majesty  in  Council  from  the  principal  sentence,  dated  the  14th  of  March,  1849,  which 
the  Court  granted.  The  Respondents  put  in  an  absolute  appearance,  and  no  objec- 
tion was  taken  at  Bombay  to  the  competency  of  the  appeal. 

The  Respondents  raised,  in  their  printed  case,  for  the  first  time,  an  objection  to 
the  competency  of  the  appeal,  contending,  that  the  right  of  the  Appellants  to  appeal 
from  the  decision  of  the  Supreme  Court,  dismissing  their  claim  for  salvage,  had  been 
absolutely  and  altogether  perempted,  when  they  filed  their  petition  for  leave  to 
appeal,  which  was  the  first  step  on  their  part,  indicative  of  their  intention  to  appeal ; 
and  the  Respondents  prayed,  that  the  order  of  the  Supreme  Court,  allowing  the 
appeal,  might  be  reversed,  and  the  appeal  dismissed  with  costs,  by  reason  that  such 
leave  to  appeal  could  not  legally  be  given,  and,  [375]  therefore,  ought  not  to  have 
been  given  by  the  Supreme  Court  at  Bombay,  at  the  time  and  under  the  circum- 
stances at  and  under  which  it  was  given  ;  and  that  such  appeal  was  a  nullity  in  law. 

The  appeal  being  opened  upon  the  merits.  Dr.  Addams,  and  Mr.  Aspland,  for 
the  Respondents,  were  heard  in  support  of  this  objection. 

Upon  the  question  of  peremption  of  the  appeal,  they  cited  TJie  Ship  Clifton  (3 
Knapp's  P.C.  Cases,  375),  The  Queen  v.  Joze  Alves  Bias  (6  Moore's  P.C.  Cases,  102), 
Lloyd  V.  Poole  (3  Hagg.  Ecc.  Rep.  477),  Greg  v.  Greg  (2  Add.  276),  Voet.,  vol.  ii.  lib. 
xlix.  tit.  "  De  appellat ionibus  et  relationibus,"  sec.  1,  and  insisted,  that  the  objection 
to  the  appeal  was  in  time,  even  if  made  at  the  hearing,  Rochfort  v.  Battershi/  (2  H.L. 
Cases,  388). 

The  Queen's  Advocate  (Sir  John  Dodson),  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth, 
for  the  Appellants,  relied  upon  the  acquiescence  of  the  Appellants  in  the  appeal 
granted  by  the  Supreme  Court,  under  the  powers  vested  in  that  Court  by  the  Bombav 
Charter  (23rd  Dec,  1823  ;  see  post  [7  Moo.  P.C],  p.  378,  for  extracts  of  this  Charter)'; 
they  also  referred  to  the  Statute,  3rd  and  4th  'Will.  IV.,  c.  41,  s.  20,  and  urged  the 
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inconvenience  of  the  course  pursued  by  the  Respondents  in  objecting  to  the  appeal 
at  tlie  hearing,  and  not  under  protest. 

The  lVi'^]d.  Hon.  Dr.  IjUshini,4on. — The  present  question  arises  upon  an  objection 
taken  [376]  on  behalf  of  the  owners  of  the  property,  against  wliich  the  salvors  claim  ; 
on  the  ground,  that  the  asserted  salvors  ought  not  to  be  permitted,  under  the  cir- 
cumstances of  the  case,  to  proceed  with  their  appeal  against  the  sentence  of  the 
Admiralty  Court  at  Bombay,  by  which  sentence  it  was  pronounced  that  they  were  not 
entitled  to  salvage. 

The  facts  of  the  case  are  shortly  these :  the  principal  sentence  was  pronounced 
on  the  14th  of  March,  1849,  and  on  the  5th  of  April,  as  appears  from  the  papers, 
the  following  proceeding  took  place: — "  Mr.  Advocate-General  being  of  Counsel  for 
Promovents,  moved  for  a  rule  t-o  show  cause  why  the  Respondents  should  not  pay 
to  the  Promovents  their  costs  of  the  proceedings  in  the  above  matter  ;  whereupon, 
and  on  hearing  Mr.  Howard,  also  of  Counsel  for  the  Promovents,  who  followed 
on  the  same  side,  it  was  ordered,  that  the  said  motion  be  refused,  and  that  eacii  party 
do  pay  their  own  costs  of  the  hearing  in  the  above  matter,  and  of  all  other  proceed- 
ings therein." 

Now,  there  cannot  be  any  doubt,  that  if  proceedings,  such  as  are  here  mentioned, 
liad  taken  place  in  the  High  Court  of  Admiralty  in  England,  or  in  any  Vice- 
Admiralty  Court,  or  Admiralty  Court  governed  by  the  same  rules  and  regulations, 
an}^  right  of  appeal,  which  existed  in  the  claimants  on  the  14th  of  March,  1849, 
would  have  been  entirely  perempted  and  put  an  end  to  by  those  proceedings  on  the 
5tli  of  April.  This  is  a  rule  which  has  always  been  adhered  to  with  great  strictness, 
and  one  of  the  cases  which  have  been  cited,  the  case  of  The  Ship  Clifton  [3  Knapp, 
375],  proves  with  what  severity  the  Court  has  been,  in  the  habit  of  applying  this 
rule.  We  apprehend  tliat  the  effect  of  perenipting  the  appeal  is  entirely  to  take 
away  the  right  of  the  [377]  Appellants  to  appeal  at  all,  and  that  nothing  that.is  there- 
after done  can  restore  the'  Appellants  to  the  condition  in  which  tliey  were  before  the 
time  when  the  act  of  peremption  took  place. 

This  being  so,  according  to  the  general  course  of  proceedings  in  the  High  Court 
of  Admiralty,  and  in  all  other  Courts  following  the  same  rules  of  practice,  the 
question  which  their  Lordships  have  now  to  determine  is,  whether  the  same  rules 
and  the  same  mode  of  practice  prevail  in  the  Admiralty  Court  at  Bomliay,  or, 
whether  any  and  what  alteration  has  been  made  in  consequence  of  the  Charter  which 
has  created  that  Court. 

There  are  two  parts  of  the  Charter  to  which  it  will  be  necessary  to  advert;  first, 
that  part  of  the  Charter  which  confers  upon  the  Court  at  Bomlsay  the  power  of 
deciding  Admiralty  causes;  and,  secondly,  that  part  of  the  Charter  which  provides 
for  appeals  generally. 

Now,  that  part  of  the  Charter  whicli  establishes  the  Admiralty  jurisdiction  of 
the  Court  is  in  these  words: — "  We  do  hereby  grant,  ordain,  establish,  and  appoint, 
that  the  Supreme  Court  of  Judicature  at  Bombay  shall  be  a  Court  of  Admiralty," 
for  certain  territories  and  districts  therein  mentioned  ;  and  then  it  grants  to  that 
Court  "  full  power  and  authority  to  take  cognizance  of,  hear,  examine,  try  and 
determine  all  causes,  civil  and  maritime,  and  all  pleas  of  contracts,  debts,  exchanges, 
policies  of  assurance,"  and  so  on,  "  which,  in  any  manner  whatsoever,  relate  to 
freight,  or  money  due  for  ships  hired  and  let  out,  transport  money,  maritime  \isury, 
bottomry  or  respondentia,  or  to  extortions,  trespasses,  injuries,  complaints,  de- 
mands, and  matters,  civil  and  maritime,  [378]  whatsoever,  between  merchants, 
owners,  and  proprietors  of  ships  and  vessels,  employed  or  used  within  the  jurisdic- 
tion aforesaid."  And  then  it  states,  that  they  shall  take  cognizance  thereof,  ''  as  the 
same  is  used  and  exercised  in  that  part  of  Great  Britain  called  England,  together 
with  all  and  singular  their  incidents,  eniergents,  and  dependencies,  annexed  and 
connexed  causes  whatsoever  ;  and  to  proceed  summarily  therein,  with  all  possible 
despatch,  according  to  the  course  of  our  Admiralty  of  that  part  of  Great  Britain 
called  England." 

It  appears,  therefore,  that  by  the  authority  of  this  Charter,  founded  upon  the 
Act  of  Parliament  (4  Geo.  IV.,  c.  71,  sec.  7),  the  Court  of  Bombay  became  a  Court  of 
Admiralty  for  the  purposes  therein  stated,  and  that  the  mode  of  proceeding  is  strictly 
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enjoined  to  be,  according  to  the  course  in  use  in  the  High  Court  of  Admiralty  in 
England.  Unless,  therefore,  there  is  something  in  this  Charter  to  tlie  contrary,  k 
would  necessarily  follow,  that  in  what  relates  to  the  peremption  of  an  appeal,  the 
same  cause  which  would  operate  to  perempt  an  appeal  here  will  perempt  an  appeal 
in  the  Court  of  Admiralty  at  Bombay. 

This  being  so,  the  next  step  is  to  advert  to  that  part  of  the  Charter  which  gives 
power  to  appeal  to  the  Queen  in  Council,  and  then  to  see  whether,  on  the  fair  con- 
struction of  that  Charter,  it  can  be  construed  as  changing  or  altering  the  effect  of 
that  part  of  it,  to  which  I  have  already  adverted.  It  is  in  these  words: — "And 
we  do  hereby  direct,  establish,  and  ordain,  that  if  any  person  or  per.sons  shall  find 
him,  her,  or  themselves  aggrieved,  by  any  judgment  [379]  or  determination  of  the 
Supreme  Court  of  Judicature  at  Bombay,  in  any  case  whatsoever,  it  shall  and  may 
be  lawful  for  him,  her  or  them,  to  appeal  to  us,  our  heirs  or  successors,  in  our  or 
their  Privy  Council,  in  such  manner  and  under  such  restrictions  and  qualifications 
as  are  hereinafter  mentioned,  that  is  to  say,  in  all  judgments  or  determination  made 
by  the  Supreme  Court  of  Judicature  at  Bombay,  in  any  civil  cause,  the  party  or 
parties  against  whom,  or  to  whose  immediate  prejudice,  the  said  judgment  or  deter- 
mination shall  be  or  tend,  may  by  his  or  their  humble  petition,  to  be  preferred  for 
that  purpose  to  the  said  Court,  pray  leave  to  appeal  to  us,  our  heirs  or  successors, 
in  our  or  their  Privy  Council,  stating  in  such  petition  the  cause  or  causes  of  appeal; 
and  in  case  such  leave  to  appeal  shall  be  prayed,  by  the  i:>arty  or  parties  who  is  or 
are  directed  to  pay  any  sum  of  money,  or  to  perform  any  duty,  the  said  Court  i>hall 
and  is  hereby  empowered  to  award,  that  such  determination  or  judgment  shall  be 
carried  into  execution,  or  that  sufficient  security  shall  be  given  ;  "  and  then  it  directs 
that  security  shall  be  given  for  costs,  and  for  performance  of  the  judgment. 

It  does  not  appear  that  in  this,  or  any  subsequent  clause,  there  is  any  imme- 
diate reference  to  the  Court  of  Admiralty,  or  to  that  part  of  the  Cliarter  which 
established  the  Court  of  Admiralty  at  Bombay;  and,  consequently,  that  part  of  the 
Charter  which  establishes  the  Court  of  Admiralty  at  Bombay,  and  directs  the  pro- 
ceedings to  be  according  to  the  rule  of  the  High  Court  of  Admiralty  here,  must  pre- 
vail, unless  we  can  find  in  any  part  of  this  Charter  something  that  shall  counteract 
that  clause,  and  direct  another  mode  of  proceeding. 

[380]  Xow  it  appears  to  us  that  it  is  quite  imjjossible,  with  reference  to  those 
general  words,  to  draw  any  other  inference.  It  is  not  necessary  to  consider, 
whether  the  clause  as  to  appeals  may  in  any  way  affect  the  time  within  which  the 
appeal  shall  be  granted  ;  because  the  proper  question  to  be  considered  and  deter- 
mined now,  is  not  a  question  as  to  the  ordinary  right  to  appeal,  or  the  time  and 
manner  in  which  the  appeal  shall  be  asserted,  or  within  what  period  it  shall  be 
asserted ;  it  is  simply  this  question,  whether  certain  acts  done  in  the  Court  of 
Admiralty  of  Bombay,  are,  or  are  not,  a  peremption  of  the  right  of  appeal.  We  are 
of  opinion,  therefore,  that  the  rule  and  practice  of  the  High  Court  of  Admiralty 
must  necessarily  prevail  in  governing  the  proceedings  of  the  Court  of  Bombay,  and 
that,  consequently,  this  appeal  has  been  altogether  perempted. 

Another  difficulty  arose  in  this  case,  to  which  it  may  be  necessary  slightly  to 
advert;  instead  of  appearing  under  protest,  as  is  the  ordinary  course  where  the 
party  who  is  cited  to  appear  denies  the  right  to  appeal,  an  absolute  appearance  was 
given  in  this  case  ;  and  the  olijection  is  now  taken  at  the  bar  for  the  first  time, 
though  it  is  introduced  in  the  case  which  the  Bespondents  have  presented.  It  ap- 
pears to  us,  that  though  it  is  very  inconvenient,  and  this  course  of  proceeding  has 
exposed  the  parties  to  considerable  additional  expense,  yet  that  it  cannot  have  Ihe 
effect  of  preventing  that  which  had  taken  place,  namely,  the  peremption  of  the 
appeal,  at  a  time  long  antecedent.  And  it  may  be  well  to  observe  here,  with  regard 
to  the  leave  to  appeal,  given  by  the  Court  at  Bombay,  it  is  quite  obvious  that,  acting 
as  the  High  Court  of  Admiralty  there,  if  the  appeal  had  been  once  perempted,  it 
[381]  was  beyond  the  power  of  the  Court  to  make  any  order  allowing  the  ajipeal  to 
be  prosecuted. 

Wc  think,  therefore,  that  it  is  clearly  shown  that  this  appeal  was  entirely  \'>  r- 
empted  by  the  proceedings  of  the  5th  of  April ;  tiiat  it  is  impracticable  in  any  legal 
view  of  the  case  to  revive  the  proceedings,  when  they  are  at  once  perempted,  and 
that  it  would  not  be  within  the  power  of  the  Court  of  Admiralty  to  grant  the  appe/tl 
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under  any  circumstances  of  mistake  or  dilliculty  whatever.  \Vc  think  also,  that  the 
circumstance  of  the  Respondents  not  appearing  under  protest,  thouj^h  attended 
with  inconvenience  to  the  parties,  cannot  by  possibility  affect  their  right  in  liiis 
case.  For  these  reasons  we  are  under  the  necessity  of  pronouncing  in  favour  of 
the  objection  which  has  been  taken,  that  the  Appellants  are  not  at  liberty  to  proceed 
further  in  this  appeal.  It  must,  therefore,  be  dismissed  ;  but,  looking  at  all  the  circum- 
stances of  the  case,  their  Lordships  are  of  opinion,  rlint  no  costs  ought  to  be  given  (a). 

[See  notes  to  S/ierwill  v.  R.,  1«;56,  2  Moo.  P.C.  14  ;  S/iire  v.  S/iire,  1845,  5  Moo.  P.C. 
81 ;  Casement  v.  Fulton,  1845,  5  Moo.  P.C.  130.  As  to  Admiralty  jurisdiction  of 
High  Court  of  Bombay,  see  letters  patent  of  Dec.  28,  1865,  arts.  32,  33  (,Stat.  1!. 
and  O.  Rev.  iv.  117).] 


[382]  OX  APPEAL  FHOM  THE  SUPREME  COURT  AT  BOMBAY. 

MUSHADEE    MAHOMED    CAZUM    SHERAZEE,— ^/)/3^^/«»;;     MEERZA    ALLY 
MAHOMED   SHOOSTRY,   and   BEBEE   MARIAM   BEGVM— Respondents  * 

[May  14,  1851]. 

A  general  demurrer,  on  the  ground  of  the  subject-matter  of  the  suit  being  its 
judicata,  allowed  to  a  suit  brought  in  the  Supreme  Court  of  Bombay,  by  a 
party  claiming  certain  property,  which  appeared  by  the  statement  in  the 
Bill  to  have  been  the  subject  of  a  previous  suit  in  the  same  Court,  in  which 
the  Plaintiff  had  intervened  by  petition,  and  obtained  some  order,  the  nature 
or  effect  of  which  was  not  stated,  and  did  not  ajipear  upon  the  Record  then 
before  the  Court. 

This  was  an  apjaeal  from  an  order  of  the  Supreme  Court  at  Bombay,  allowing 
a  general  demurrer  by  the  Respondents  to  a  bill  filed  by  the  Appellant  against  tlic 
Respondents. 

The  Bill  stated,  that  Aga  Mahomed  Rahim  Sherazee,  of  Bombay,  merchant,  being 
largely  indebted  to  the  Appellant  upon  an  account  stated  and  settled,  and  for  other 
advances,  amounting  togetlier  to  the  sum  of  Rs.  324,500,  by  an  indenture,  dated 
the  30th  of  December,  1845,  and  made  between  Aga  Mahomed  Rahim  Sherazee  of  llie 
one  part,  and  the  Appellant  of  the  other  part,  absolutely  granted,  bargained,  sold, 
aliened  and  released  to  the  Appellant,  his  heirs,  executors,  administrators  and 
assigns,  one  undivided  moiety  or  equal  half  part,  of  and  in  all  that  piece  or  parcel 
of  land  or  ground  upon  which  Aga  Mahomed  Rahim  Sherazee  had  formed  a  dock 
for  the  building  and  [383]  repairing  of  ships,  called  the  "  Mazagone  Dock,"  in  the 
island  of  Bombay,  together  with  one  undivided  moiety  in  the  houses,  buildings  and 
appurtenances  to  the  same  premises  belonging  or  appertaining:  to  have  and  to 
hold  the  dock,  hereditaments  and  premises  unto  and  to  the  use  of  the  Appellant,  his 
heirs,  ixecutors,  administrators  and  assigns.  That  the  Appellant  thereupon  entered 
into  possession  of  the  dock  and  premises,  and  became  jointly  interested  therein 
with  Aga  Mahomed  Rahim  Sherazee.  The  Bill  further  stated,  that  shortly  after 
the  conveyance  to  the  Appellant,  Aga  Mahomed  Rahim  Sherazee  conveyed  unto 
Hajeo  Goolam  Hoossein  Sherazee,  his  heirs,  executors,  administrators  and  assigns. 

(a)  In  Casement  v.  Fulton,  5  Moore's  P.C.  Cases,  130,  the  question  whether  t>  e 
rules  of  the  Ecclesiastical  Courts  in  Doctors'  Connnons,  relating  to  peremption  of 
appeals,  applied  to  an  Ecclesiastical  cause  in  the  Supreme  Court  at  Calcutta,  so  as 
to  deprive  a  party  of  the  Charter  right  to  appeal  within  si.v  months  from  the  date 
of  the  decree,  was  raised,  but  no  decision  was  given  upon  that  point. 

As  to  the  practice  of  objecting  to  the  competency  of  an  appeal,  see  Shire  v.  Shire, 
5  Moore's  P.C.  Cases,  81. 

*  Present :  The  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemlierton  Leigh,  and  the  Right  Hon.  Sir- 
Edward  Ryan. 
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the  i-emaining  moiety  of  the  dock,  hereditaments  and  premises.  The  Bill  further 
stated,  that  the  Appellant  and  Hajee  Goolam  Hoossein  Sherazee,  l)eing  so  jointly 
entitled  to  the  dock,  hereditaments  and  premises  at  Mazagone,  entered  into  an 
agreement  in  writing,  with  the  Peninsular  and  Oriental  Steam  Navigation  Com- 
pany, for  a  lease  to  the  Company  of  the  dock  and  premises;  whereby  it  was  stipu- 
lated and  agreed,  that  the  docks  and  premises  should  be  completed  by  the  Appellant 
and  Hajce  Goolam  Hoossein  Sherazee,  or  at  their  or  one  of  their  personal  expense; 
and  the  channel  leading  to  the  docks  cleared,  and  the  docks  kept  in  repair  by  them, 
or  one  of  them,  in  like  manner  ;  and  that  it  was  stipulated  by  such  agreement,  that 
if  the  proprietors  of  the  dock  and  premises  failed  to  keep  the  same  in  repair,  any 
amount  of  money  disbursed  by  the  Company  for  that  purpose  or  otherwise,  should 
be  deducted  from  the  rent  to  be  paid  for  the  dock  and  premises.  That  the  Com- 
pany entered  into  possession  of  the  dock  and  premises,  and  [384]  that  large  sums 
of  money  had  been  expended  by  the  Appellant  in  the  completion,  perfecting  and 
repairing  the  same.  That  the  sums  so  laid  out  and  expended  by  the  Appellant 
amounted  to  Rs.  25,800  and  upwards ;  and  that  no  part  thereof  was  defrayed  by 
Hajee  Goolam  Hoossein  Sherazee,  who  died  iii  July,  1847.  That  by  a  decree,  dated 
the  25th  of  November,  1846,  made  in  a  certain  cause  on  the  Equity  side  of  the 
Supreme  Court  of  Bombay,  wherein  the  Respondents,  as  residuary  legatees  of  one 
Mahomed  Ally  Khan,  were  Complainants,  and  Aga  Mahomed  Rahim  Sherazee,  as 
the  personal  representative  of  Aga  Mahomed  Shoostry,  who  was  the  executor  of  the 
last  Will  of  Mahomed  Ally  Khan,  was  Defendant ;  it  was  ordered  and  decreed, 
among  other  things,  that  Aga  Mahomed  Rahim  Sherazee  should  pay  into  the  Sup- 
reme Court  the  sum  of  Rs.  11,74,459  and  65  reas.  That  at  or  previous  to  the  time 
of  the  conveyance  of  the  moiety  of  the  dock  and  premises  to  the  Appellant  as  afore- 
said, the  Appellant  had  no  knowledge  or  information  whatever  of  or  concerning 
the  proceedings  or  any  of  them  in  the  last-mentioned  suit,  or  of  the  fact  that  any 
other  suit,  action,  or  cause  or  proceeding  whatever  was  pending,  in  any  way  aflect> 
ing  or  relating,  or  which  could  affect  or  relate,  to  the  dock,  hereditaments  and  pre- 
mises, or  other  the  property,  lands  and  goods  theretofore  of  Aga  Mahomed  Rahim 
Sherazee.  That  the  sheriff  of  Bombay,  on  the  18th  of  March,  1847,  acting  under 
certain  writs  of  secpiestration  to  hina  directed  and  issued  out  of  the  Supreme  Court 
in  the  cause  above-mentioned,  entered  upon,  seized  and  sequestered  the  dock  or 
docks,  hereditaments  and  premises,  and  thenceforward  held,  and  still  at  the  date  of 
the  filing  of  the  Bill  of  Complaint  continued  to  hold,  [385]  the  dock,  hereditaments 
and  premises  in  sequestration.  The  Bill  then  stated,  that  shortly  after  such  seques- 
tration, and  on  the  8th  of  April,  1847,  the  Appellant  presented  his  petition  («)  to  the 
Supreme  Court  for  the  purpose  of  supporting  and  making  out  his  right,  title,  claim, 
and  interest  in  and  to  the  docks,  hereditaments  and  premises,  in  opposition  to  the 
claim  made  by  the  Sequestrator.  That  divers  proceedings  were  taken,  relative  to 
the  claim  of  the  Appellant  to  the  dock,  hereditaments  and  premises,  before  the 
Supreme  Court ;  but  that  the  Appellant  failed  to  make  out  to  the  satisfaction  of 
the  Court,  that  the  consideration  money  for  such  moiety  or  undivided  part  of  the 
dock  and  premises  had  been  paid,  and  that  the  claim  of  the  Appellant  was,  therefore, 
not  allowed.  That  no  proceedings  whatever  had  been  taken  by  any  party  claiming 
title  or  interest  in  respect  of  the  moiety  of  the  Appellant  in  the  dock  and  pre- 
mises, for  the  purpose  of  invalidating  the  conveyance  to  him,  the  Appellant,  of  such 
moiety,  or  by  establishing  a  title  in  opposition  to  that  of  the  Appellant,  or  in 
priority  over  his  title.  And  that  no  decree  or  order  of  the  Supreme  Court  had  ever 
been  made,  declaring  the  invalidity  of  the  Appellant's  title,  or  for  the  delivering  up  of 
the  conveyance  and  other  evidences  of  title  to  any  other  person.  [386]  That  the 
Peninsular  and  Oriental  Navigation  Company  had  paid  into  the  Supreme  Court 

(a)  It  appears  from  a  report  of  this  case,  nom.  "  Mushedy  Kazim's  claim,"  Perry's 
"  Oriental  Cases,"  p.  35,  that  the  mode  in  which  the  Plaintiff  intervened  in  that  suit 
was  by  filing  a  petition  and  applying  by  affidavit  to  lie  allowed  to  go  before  the 
Master  and  to  examine  witnesses,  pro  interesse  sua,  when  the  Court,  with  the  consent 
of  the  parties,  examined  the  witnesses  viva  voce,  and  directed  issues  to  try  the  right 
in  question,  and  that  after  a  trial,  which  lasted  several  days,  the  Court,  on  the  14th 
of  November,  1848,  decided  against  the  validity  of  the  Plaintiff's  claim. 
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the  sum  of  Ks.  28,219,  as  and  hy  way  of  rent  for  the  dock-yard,  and  that  such  sum 
had  sinee  lieen  paid  into  the  hands  of  the  Sequestrator.  And  the  Bill  furtiier 
stated,  that  tlie  Appellant  was  entitled  to  have  tiie  moiety  of  the  dock  and  premises 
delivered  over  to  him  out  of  the  liaiids  of  the  Sequestrator,  and  to  have  it  declared 
that  the  same  was  freed,  and  discharged  from  all  chiim  and  interest  of  the  Respond- 
ents or  eitlier  of  them,  and  to  hold  the  same  freed  and  discharged  accordingly.  And 
the  iiill  prayed,  that  the  Appellant  migiit  be  declared  entitled  to  a  moiety  of  the 
docks,  etc. ;  and  that  the  rents  thereof,  which  had  come  into  the  hands  of  the 
.Sequestrator,  might  be  delivered  up  to  him,  and  that  in  case  he  should  be  unable  io 
make  out  a  good  and  sufficient  title  to  the  whole  of  the  moiety,  he  might  be  declared 
lo  have  a  good  claim  and  charge  on  such  moiety  for  such  monies  as  he  should  be 
found  to  have  paid  therefor  and  expended  thereon,  and  to  have  a  lieu  on  the  sum 
of  Rs.  28,219  paid  into  Court,  and  for  general  relief. 

To  this  Bill  the  Defendants  tiled  a  general  demurrer  for  want  of  equity. 
The  demurrer  came  on  for  argument  before  the  Supreme  Court,  on  the  14th  of 
May,  1849,  vvlien  the  Court  took  time  to  consider  the  judgment. 

On  the  17th  of  May,  1849,  the  Chief  Justice  (Sir  Erskine  Perry),  delivered  the 
judgment  of  the  Court,  that  the  proceeding  by  the  Bill  was  an  attempt  to  reagitato 
a  claim  which  had  been  previously  disposed  of  by  the  Court,  and  was,  therefore, 
fes  judicdtfi,  and  ordered  the  demurrer  to  be  allowed  with  costs. 
[387]  From  this  order  the  present  appeal  was  brought. 

Mr.  Lloyd,  Q.C.,  and  Mr.  Fulton,  for  the  Appellant. — This  demurrer  was  im- 
properly allowed.  The  proceedings  of  the  Court  on  the  Appellant's  petition,  and 
the  order  dismissing  the  same,  did  not  constitute  a  bar  to  the  Appellant  filing  a 
bill  in  resjject  of  the  matters  therein  complained  of,  as  it  is  not  stated  in  the  Bill 
that  the  whole  claim  for  relief  prayed  for  had  been  previously  dis- 
allowed by  a  Court  of  competent  jurisdiction.  The  Defendants  are  bound 
to  show  that  the  subject-matter  of  this  Bill  was  the  same  as  was  adjudicated  in 
the  former  suit,  and  that  the  right  came  in  question  before  a  Court  of  competent 
jurisdiction,  and  that  the  result  was  conclusive  so  as  to  bind  the  judgment  of  every 
other  Court.  Belirens  v.  Sieveking  (2  Myl.  and  Cr.  602).  That  case,  it  is  true, 
was  upon  a  plea,  but  there  is  no  dtference  in  tliis  respect  between  a  plea  and  a  de- 
murrer. How  is  it  shown  that  the  matters  alleged  in  the  Bill  are  the  same  as  in 
the  petition?  And  how  can  it  be  said  that  it  was  res  judicata,  when  the  order  made 
in'  the  Court  does  not  appear? — [Mr.  Pemberton  Leigh:  Is  not  the  fact  of  the  former 
suit  having  been  before  the  same  Court,  and  part  of  the  Records  of  the  Court,  im- 
portant? Might  not  the  Court  look  to  those  proceedings?] — Those  proceedings  were 
not  before  the  Court  when  the  demurrer  was  argued,  and  the  Court  could  not  in- 
corporate them  with  the  Bill. — [Mr.  Pemberton  Leigh:  As  the  Bill  is  framed,  the 
Appellant  claims,  first,  an  absolute  right  by  purchase  to  [388]  one  moiety,  and 
then  lie  claims  a  lien  on  the  whole  property  for  sums  expended  by  him  upon  the 
premises.  Now,  if  such  a  case  as  this  was  in  the  Courts  here,  would  he  not  proceed 
by  petition,  as  the  Plaintiff  did,  and  would  not  the  Court  refer  the  matter  to  the 
Master,  upon  whose  report  lilierty  would  be  given  him  to  proceed  at  law  by  ejectment  ? 
Or  if  the  matter  was  too  complicated  for  adjudication  upon  the  record,  then  the 
Court  would  give  him  leave  to  file  a  bill  for  the  purpose  of  raising  the  question 
necessary  t-o  the  investigation  of  his  title.  Now,  as  such  a  course,  which  would  be 
obvious  and  proper,  has  not  been  pursued,  would  it  not  lie  assumed  that  the  Court 
was  satisfied  upon  the  facts  disclosed  in  the  petition,  and  the  evidence  brought 
forward  by  the  Appellant,  that  his  claim  was  untenable?  and,  as  he  has  neither 
excepted  or  appealed  from  that  decision,  could  he  bring  a  fresh  bill  for  the  same 
matter,  without  such  bill  being  demurred  to?] — He  might  have  lirought  an  equitable 
ejectment:  AnsdeU  v.  AnsdeU  (4  Myl.  and  Cr.  449),  litcardo  v.  Garcias  (12  Clk.  and 
Fin.  368),  I'ickford  v.  Hunter  (5  Sim.  122),  Hyde  v.  Edwards  (12  Beav.  160),  Vin., 
Abr.,  tit.  "Decree"  were  referred  to. — [Sir  John  Lewis:  Is  not  the  case  Nobsun  v. 
The  Attorney-General  (10  Clk.  and  Fin.  471),  in  point?] — The  present  Bill  was  a 
proper  proceeding,  and  in  conformity  with  the  practice  of  the  Supreme  Court; 
and  upon  the  facts  stated  therein,  the  Appellant  was  entitled  to  the  relief  prayed. 
Mr.  Turner,  Q.C..  and  Mr.  Leith,  for  tlje  Respondents,  were  not  called  upon. 

[389]  The  Right  Hon.  T.  Pemberton  Leigh.— This  case  has  been  argued  with 
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very  great  ingenuity,  and  many  points  brought  forward,  but  the  whole  question 
which  we  have  to  determine,  is,  wliether  upon  this  Bill  it  appears  that  the  Plaintiff 
ought  to  be  permitted  to  prosecute  this  suit;  whether  he  has  grounds  upon  the 
state  of  things  presented  on  the  record,  for  saying  the  suit  ought  to  proceed. 

Now  the  facts  appear  to  be  these: — In  the  year  1845,  the  present  Appellant 
represents,  that  he  purchased  a  moiety  of  the  property,  which  is  the  subject  of  the 
present  suit,  from  a  person  named  Sherazee  ;  that  a  conveyance  was  made  of  that 
moiety  in  consideration  of  a  sum  of  money  partly  then  owing,  and  partly  paid  as 
a  further  consideration  for  the  purchase;  that  he  entered  into  the  possession  of  that 
moiety  jointly  with  the  proprietors  of  the  other  moiety,  and  that  they  together 
agreed  to  let  it  to  the  Steam  Navigation  Company  at  a  rent,  a  part  of  the  agreement 
being,  that  the  lessors  should  keep  the  property  in  repair,  and  that  if  it  was  not 
sufficiently  kept  in  repair,  then  the  lessees  should  Ije  at  liberty  to  deduct  the  ex- 
penses of  repair  o>it  of  the  rent;  that  in  1847,  large  sums  had  been  expended  by  the 
Appellant  on  account  of  these  repairs  under  this  agreement,  and  that  no  part  of 
those  sums  was  contributed  by  the  other  tenant  in  common.  He  then  states  that  a 
decree  was  made,  on  the  25th  of  Noveniljer,  1846,  against  Sherazee,  for  the  payment 
of  a  large  sum  of  money  in  the  suit  which  had  been  instituted,  and  that  under  pro- 
ceedings in  that  suit  the  Sequestrator  took  possession  of  the  estate  as  being  the  pro- 
perty of  Sherazee.  In  this  state  of  things,  I  apprehend,  [390]  according  to  the 
state  of  this  record,  the  Plaintiff'u  course  was  perfectly  plain,  and  there  was  only 
one  course  that  he  could  take,  as  I  understand  the  practice  here.  He  had  a  legal 
title  to  one  moiety  of  this  estate,  the  whole  of  which  had  been  seized  by  the  Court 
as  belonging  to  another  person.  The  Appellant's  Counsel  said  he  might  have  pro- 
ceeded, if  he  had  chosen  to  incur  the  consequences  of  contempt,  without  any  applica- 
tion to  the  Court  by  a  proceeding  in  a  Court  of  law.  He  did  not  adopt'that  course, 
which  if  he  had  would  certainly  not  have  been  a  very  wise  one.  But  he  presented 
a  petition  which  he  states  in  the  Bill  was  "  for  the  purpose  of  supporting  and 
making  out  his  right,  title,  claim,  and  interest  in  and  to  the  dock,  hereditaments 
and  premises,  in  opposition  to  the  claim  made  by  the  Sequestrator."  Now  according 
to  the  case  which  he  had  made,  the  course  to  be  taken  was  perfectly  clear  ;  if  he  had 
a  legal  title,  he  was  to  be  at  liberty  to  assert  that  title  to  the  property  which  was 
in  dispute ;  that  is  to  say,  the  lien  which  he  had  upon  the  rents  and  profits.  I  appre- 
hend that  the  usual  course  would  be  by  an  inquiry  before  the  Master,  or  if  it  could 
not  be  so  done,  then  it  would  be  the  subject  of  a  suit,  which  the  Court  would  give  him 
liberty  to  institute,  for  the  purpose  of  ascertaining  and  determining  those  rights. 
Now  what  the  order  was  that  was  made  upon  that  petition  does  not  appear,  and  the 
Appellant  has  strongly  pressed  upon  the  Court  that  fact,  by  saying,  how  can  it  be 
said  that  tlie  u)atter  is  res  judicata,  when  from  all  that  appears  in  these  proceedings 
there  was  no  decision  at  all?  But  does  the  Appellant  state  anything  in  his  Bill  that 
shows,  supposing  such  Bill  to  be  pending,  tliat  he  is  at  liberty  either  liy  any  order 
of  the  Court,  or  from  any  inherent  equity  [391]  in  himself,  to  institute  this  suit? 
If  he  has  not  told  us  what  order  was  made,  he  must  take  the  consequences:  we  must 
assume  that  it  was  an  order  which  either  entirely  disallowed  the  claim,  or  allowed 
him  to  take  some  proceeding  which  he  has  not  thought  lit  to  adopt.  In  that  state  of 
things,  how  is  it  possible  to  say  thiit  this  Bill  is  t)ne  that  ought  to  have  been  main- 
tained? It  is  said  by  the  Court  below  that  he  is  concluded,  that  that  order,  if 
erroneous,  cannot  now  be  appealed  against.  It  may  be  necessary,  if  he  ^las  any 
ground  of  complaint  against  that  order,  to  make  some  special  application  for  the 
purpose  of  impeaching  it,  but  vhether  such  application  would  succeed  or  not,  is 
not  the  question  now  Ijefore  us:  the  only  question  that  we  can  determine  is,  whether 
(he  present  proceeding  taken  by  the  Ajipllaut  was  a  fit  and  proper  proceeding,  and 
one  which  the  Court  ought  to  have  maintained.  We  think  it  is  not  :  and,  therefore, 
the  order  allowing  the  demurrer  in  the  Court  below  must  be  affirmed,  and  with  costs. 
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IN  RE  MUSHADEE  MAHOMED  CAZUM  SHERAZEE  *  [April  24,  1852]. 

Leave  given  to  appeal,  under  circumstances,  though  the  time  limited  by  the 
Bombay  Charter  had  expired,  and  the  decree  of  the  Court  below  sanctioning 
the  sale  of  real  estate,  the  subject  of  the  suit,  had  been  partially  acted  on: 
the  petitioner  undertaking  not  to  dislurl)  the  possession  or  title  of  the  pur- 
chasers of  any  part  of  the  property  actually  sold  ;  to  give  security  for  costs, 
and  to  abide  by  any  order  wiiicli  the  Judicial  Committee  might  think  fit  to 
make,  touching  the  matters  in  dispute. 

In  consequence  of  the  intimation  contained  in  tlie  above  judgment,  Mushadee 
Mahomed  Cazum  Sherazee  presented  a  petition,  praying  for  leave  to  appeal  from 
the  Order  of  the  Supreme  Cou>-t,  dated  the  Uth  of  November,  1818,  made  in  the 
suit  mentioned  in  the  Bill. 

[392]  The  ))etition  now  came  on  for  hearing. 

Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth,  in  support  of  the  petition,  submitted  that  it 
was  a  case  for  the  indulgence  of  the  Court;  that,  although  the  time  limited  by  the 
Bombay  Charter  for  appealing  had  expired,  yet  that  the  delay  arose  from  the  peti- 
tioner "having  been  advised  to  file  a  Bill  instead  of  appealing  against  the  Order  of 
the  Supreme  Court. 

Mr.  Leith,  rontia,  urged,  that  it  was  not  such  a  case  as  justified  the  exercise  of 
tlie  discretionary  power  vested  in  the  Court,  as  the  Sequestrators  had  proceeded  to 
sale,  and  had  already  sold  portions  of  the  estate,  the  subject  of  the  suit,  in  which 
the  i)etitioner  had  been  admitted  to  intervene,  and  had  been  allowed  to  examine 
witnes.ses  pro  interesse  sua,  which  portions  were  then  in  the  possession  of  the  pur- 
chasers, whose  title  would  be  aft'ected  by  the  admission  of  the  appeal.  He  insisted, 
moreover,  that  an  apjieal  would  not  lie  from  the  Order  dismissing  the  petition,  as 
the  sole  question  that  coiild  be  raised  upon  appeal  was  the  credibility  of  the  wit- 
nesses, wliich  tlie  Court  below  had  discredited.  Saiitiicnna  x.  Ardeml  (1  Knapp's 
P.  C.  Cases,  260).     In  re  Sherwin  (1  Moore's  P.  C.  Cases,  311). 

Lord  Cranworth. — Their  Lordships  have  considered  what  course  they  ought  to 
take  in  this  case,  which  is  one  of  some  embarrassment,  because  the  parties  in 
Bomljay,  after  the  adjudication  upon  the  reference  pro  interesne  suo,  took  a  proceed- 
ing which  has  been  determined,  first,  by  a  Court  of  competent  jurisdiction,  at 
Bomliay,  and  afterwards  by  this  Committee,  to  have  been  erroneous;  [393]  and 
having  failed  in  tiiat  proceeding,  the  consequence  has  been,  as  we  are  told,  that  the 
property  in  question  has  been  sold,  and  persons  have  acquired  title  under  that  sale, 
which  they  had  a  right  to  consider  an  effectual  and  valid  title  against  all  tlie  world. 

Now  we  are  inclined  to  think  that  it  may  be  reasonably  said  that  the  course 
which  was  taken  by  the  parties,  though  erroneous,  may  have  been  taken  bona  fide, 
under  the  belief  that  it  was  the  proper  course.  I  cannot  say  I  am  myself  perfectly 
satisfied  that  it  was  so;  I  should  like,  on  that  subject,  to  have  had  an  affidavit  ex- 
plaining why  it  was,  and  showing  it  was  altogether  a  mistake  from  the  beginning. 
The  difficulty  we  have  had  has  arisen  from  this,  that  purchasers,  thira  persons, 
innocent  persons,  have  acquired  a  title,  or  certainly  may  have  acquired  a  title, 
which  may  be  aft'ected  by  permitting  the  party  now  to  appeal  At  the  same  time, 
we  think  we  see  a  course  which  may  give  the  petitioner  wliat  he  wants,  and  protect 
any  purchaser.  The  order  we  shall  make  is  this,  and  if  the  petitioner  do  not  assent 
to  it,  his  petition  will  he  dismissed.  "  The  petitioner  consenting  and  undertaking 
that  he  will,  under  no  circumstai\ces,  disturb  or  attempt  to  disturb  the  possession 
or  title  of  the  purchasers  of  any  part  of  the  property  sequestered,  and  since  sold, 
let  him  be  at  liberty,  within  six  calendar  months,  to  appeal  against  the  order  of  the 
14th  of  November,  1848,  giving  security  for  costs  to  the  amount  of  £1500;  this 
undertaking  of  the  petitioner  not  to  prejudice  any  right  he  may  have  again.st  the 
purchase  money  of  the  said  premises,  or  any  part  "thereof;  and  also  consenting  and 

*  Present:  Lord  Cranworth.  the  Right  Hon.  Sir  .James  Knight  Bruce,  the  Chief 
Justice  of  the  Common  Pleas  (Sir  ,Iohn  Jervis),  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  Sir  Edward  Ryan. 
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undertaking  to  abide  hj  any  ordei'  which  the  Judicial  Committee  may  think  fit  to 
make,  touching  the  matter  in  dispute,  and  tlie  costs  of  the  proceeding." 

[Mews'  Dig.  tit.  COLONY ;  III.  Appeals  to  Privy  Council  ;  3.  Leave  to  Appeal. 
As  to  appeal  by  special  leave  in  civil  cases,  see  note  to  Retemeyer  v.  Obermuller, 
1837,  2  Moo.  P.C,  at  p.  125.  As  to  appeals  from  Bombay  to  Privy  Council, 
see  letters  patent  of  28th  Dec.  1865,  arts.  39-42  (Stat.  R.  and  O.  Rev.  iv.  119), 
and  Code  of  Civ.  Proc.  (Act  XIV.  of  1882),  ss.  594,  et  seq. 


[394]  IX   RE   CLARIDGE'S   PATENT  *  [May  15,  1851]. 

The  importer  of  an  invention  from  abroad  is  an  inventor  within  the  meaning 
of  the  Statute,  5  and  6  Will.  IV.  c.  83,  and  entitled  to  apply  for  an  extension 
of  the  term. 

But  the  Judicial  Committee  will  look  with  jealousy  into  the  merits  of  the  inven- 
tion imported. 

Application  for  an  extension,  by  the  Trustees  of  a  Joint  Stock  Company  (the 
assignees  of  the  patentee)  refused ;  the  invention  impjorted  having  been  in 
common  use  in  France,  and  no  great  risk  or  expenditure  incurred  by  the 
Patentee  or  his  assignees  in  introducing  it  to  the  public. 

In  this  case,  Letters  Patent  were  granted  in  1837  to  the  patentee,  Richard  Tappin 
Claridge,  for  an  invention  of  a  mastic  cement  or  composition,  of  albituminous  lime- 
stone or  natural  composition,  called  "  Asphalte,"  found  in  France,  applicable  for 
paving  and  road-making,  for  covering  buildings  and  various  other  purposes  for 
which  cement,  mastic,  lead,  zinc,  or  composition  are  usually  applied.  The  petition 
for  extension  was  presented  by  John  Sherell  and  George  Barrett  Lennard,  the 
trustees  of  a  Joint  Stock  Company,  incorporated  by  an  Act  of  Parliament,  called 
"  Claridge's  Patent  Asphalte  Company,"  w"ho  were  the  assignees  of  the  patentee, 
which  Act  of  Parliament  had  been  obtained  to  enable  the  Company  to  carry  on  the 
business,  and  make  valid  the  purchase  of  the  patent  from  the  patentee.  The  peti- 
tioner set  forth,  that  the  invention  required  a  large  capital  for  the  construction  of 
the  necessary  apparatus  for  the  manufacture  of  the  cement,  or  composition,  and 
that  the  public  had  greatly  benefited  by  the  invention,  but  that  the  petitioners  had 
sustained  a  loss  by  the  transaction,  and  prayed  for  an  extension  for  fourteen  years, 
from  and  after  the  expiration  of  the  term  granted  by  the  original  patent. 

It  appeared  from  the  evidence,  that  the  invention  [395]  liad  been  known  for  some 
time  in  France,  and  was  in  use  in  Paris,  before  Claridge  introduced  it  into  England  ; 
that  he  had  imported  over  a  large  quantity  of  "  Asphalte,"  in  pursuance  of  an 
arrangement  with  the  petitioners,  and  obtained  a  pjatent;  and  in  1847  assigned  to 
the  petitioners  all  his  interest  in  the  jiatent  for  £8000;  that  the  Company  had  em- 
jdoyed  a  large  capital  and  expenditure  to  tlie  extent  of  £23,000  and  upwards,  and 
that  the  resulting  profits  had  not  amounted  to  the  losses  sustained  by  the  Company. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Webster,  in  support  of  the  petition,  con- 
tended, that  the  invention  was  of  great  public  utility,  and  that  the  Company  had 
not  been  sufficiently  remunerated  for  their  outlay  and  exertions  in  working  the 
patent  and  introducing  it  into  public  notice;  the  profits  realised,  as  appeared  in 
evidence,  nemg  not  more  than  the  interest  on  the  capital. — [Sir  John  Jervis :  To 
whom  is  the  extension  to  be  granted?  This  petition  is  by  the  trustees  of  a  Joint 
Stock  Company.  The  rule  in  granting  Letters  Patent  is  to  limit  the  number  of 
grantees  to  twelve.] — The  petitioners  are  the  assignees  of  and  stand  in  the  place  of 
the  patentee.  The  Statute  authorises  fresh  Letters  Patent  to  be  granted  on  the 
recommendation  of  the  Committee. — [Mr.  Pemberton  Leigh:   No  doubt  extensions 


*  Present:  The  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon. 
Sir  Edward  Rvan. 
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have  Ijccii  granted  to  assignees  (see  Kusscll's  Pat.,  2  Moore's  P.  C.  Cases,  496 ;  Hardy's 
Pat.,  6  Moore's  P.C.  Cases,  1-11  ;  and  Bodmer's  Pat.,  ih.  468),  but  it  is  too  strong  to 
say  that  the  assignees  are  to  be  treated  with  the  same  indulgence  as  patentees.] 

[396]  The  Attorney-General  (Sir  Alexander  Cockburn),  for  the  Crown,  sul> 
niittcd,  whether  this  was  a  case  for  the  proper  exercise  of  the  statutory  power  of  the 
Conunittoe,  inasmuch  as  it  was  not  tlie  case  of  an  original  inventor  applying  on  the 
ground  of  having  been  inadequately  remunerated.  Tliey  are  the  assignees  of  an 
importer,  who  had  himself  been  amply  remunerated,  and  after  all,  the  substance 
"  Asphalte  "  is  a  well-known  substance,  and  one  of  commerce  in  France,  and  the 
manufacture  of  it  for  the  jiurposes  patented  well  known  in  France,  where  it  is  in 
general  use. 

Sir  John  Jervis. — My  Lords  are  of  opinion,  that,  in  the  present  case,  there  is 
DO  ground  for  complying  with  the  prayer  of  the  petition.  There  is  no  question  that 
an  importer  of  an  invention  from  abroad,  has,  from  a  very  early  time,  been  held 
to  be  an  inventor  in  this  country,  and  that  rule  has  been  held  to  apply  to  the  con- 
struction of  the  Statute  under  which  the  present  application  is  made.  Each  case 
must  be  dealt  with  according  to  its  own  particular  circumstances,  and  their  Lord- 
ships have  looked  at  this  case  as  to  the  merits  of  Claridge  as  the  inventor,  according 
to  the  strict  meaning  of  that  word.  He  introduces,  not  a  piece  of  complicated 
machinery,  or  a  manufacture  of  difficulty  or  science,  but  something  in  general  use 
al  Paris.  He  does  not  take  upon  himself  much  responsibility  or  perseverance  in 
the  introduction,  but  enters  into  a  bargain  with  a  Company,  that  he  shall  bring 
£23,000  worth  of  "  Asphalte,"  and  so  introduce  it  to  the  Com-[397]-pany.  It  was 
giving  permission  to  a  Company  to  work  the  invention  he  has  imported,  he  having 
thought  that  was  enough,  to  entitle  him  to  obtain  a  patent.  He  does  obtain  a 
patent,  and  forms  a  Joint  Stock  Company,  and  receives  £8000  for  the  introduction 
of  a  well-knowu  substance  from  a  foreign  land ;  as  far  as  he  is  concerned,  he  ha.s 
had  adequate  satisfaction  for  any  merits  he  had  in  the  inti'oduction.  It  is  said, 
that  if  he  had  not  done  so,  the  public  would  not  have  had  the  benefit  of  the  inti'o- 
duction  of  the  invention,  and  that  it  would  have  still  remained  abroad,  but  for  the 
capital  and  exertions  of  the  Company.  It  is  not  to  be  understood  as  my  Lords' 
opinion,  in  refusing  the  application,  that,  under  particular  circumstances,  assignees 
of  a  patent  are  not  entitled  to  the  favour  and  indulgence  of  the  committee.  But, 
again,  that  case,  like  others,  must  depend  upon  the  particular  circumstances  pre- 
sented to  the  consideration  of  the  Committee.  Still,  how  does  it  stand?  This  is 
a  Joint  Stock  Company,  to  a  certain  extent  interfering  with  wliat  is  the  basis  of 
the  patent  law,  namely,  to  prevent  the  combination  of  a  number  of  persons  to 
crush  any  one  individual.  That,  however,  is  not  the  ground  on  which  my  Lords 
proceed.  They  would  inquire  whether  the  Company,  having  entered  into  a  com- 
mercial speculation,  had  managed  it  with  a  degree  of  prudence  and  consideration, 
such  as  the  importer  would  have  brought  to  bear  upon  it.  We  find,  that  upon 
adding  to  the  expenses  of  this  trade,  from  the  year  1839  to  the  present  time,  they 
have  expended  in  the  purchase  and  management  of  this  business  about  £23,000, 
excluding  the  amount  they  have  paid  in  salaries  and  matters  of  that  sort,  which  is, 
in  fact,  the  amount  which  they  say  they  have  lost,  calculating  the  interest  upon 
their  [398]  capital ;  but  even  if  that  were  so,  we  must  take  this  case  upon  the  basis 
of  the  original  importer's  merit,  taking  into  consideration  that  those  who  now 
apply,  entered  into  a  commercial  speculation  with  a  full  knowledge  of  all  the 
circumstances,  and  with  the  expectation  of  a  profit,  which,  if  they  have  not  got,  is 
no  reason  to  entitle  them  to  call  upon  us  to  grant  this  application  in  the  terms  of 
die  prayer  ;  the  application,  therefore,  must  be  refused. 

[Mews'  Dig.  tit.  PATENT,  A.  To  whom  granted,  F.  Confirmation;  etc.,  2.  Beywaal 
and  Extension,  c.  Foreign  Invention.  As  to  (i.)  position  of  importer,  see 
Uar.ulen  v.  Saville  St.  Co.,  1878,  3  Ex.  D.  203;  and  the  Patents  Act,  1883  (46 
and  47  Vict.,  c.  57),  ss.  25,  46  :  (ii.)  position  of  assignees,  see  In  re  Pitman's 
Patent,  1871,  L.R.  4  P.C.  84;  8  Moo.  P.C.  N.S.  293;  hi  the  matter  of  Barfn 
and  Bower's  Patent,  1895,  12  R.P.C.  383;  and  Patents  Act,  1883,  ss.  25,  46.] 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

THOMAS  WALLACE  and  Others,— Appellants ;  JOHN  FIELDEN  and  Others,— 

Respondents*  [May  16,  June  10,  1851]. 

THE  "  ORIENTAL." 

The  authority  of  the  nuLster  of  a  ship  to  pledge  by  Bottomry  for  the  purpose 
of  raising  raoney  for  the  absoluts  necessaries  of  the  ship,  only  arises  when 
he  cannot  obtain  the  necessary  advances  upon  the  personal  credit  of  the 
owner  ;  and  such  power  to  raise  money  by  Bottomry  is  vested  in  the  master, 
although  the  owner  resides  in  the  same  country,  provided  there  is  no  means 
of  communication  with  the  owner,  and  the  exigency  of  the  case  requires 
it  [7  Moo.  P.C.  ilO]. 

A  Bottomry  bond  was  granted  in  New  York  by  the  master  of  a  ship,  to  obtain 
money  for  necessary  repairs ;  the  owner  whereof  was  residing  at  St.  John's, 
New  lirunswick.  A  communication  by  electric  telegraph  existed  between  the 
two  cities.  The  bondholder  had  previously  acted  as  the  general  agent  of 
the  owner,  and  no  intimation  of  the  transaction  was  made  by  the  master  to 
the  owner  until  after  the  execution  of  the  bond. 

Held  upon  appeal  (reversing  the  sentence  of  the  Admiralty  Court)  that  the 
master  having  the  means  of  communication  with  the  owner,  no  such  absolute 
necessity  existed  as  to  authorise  him  to  pledge  the  ship  without  communica- 
tion with  the  owner,  and  the  bond  declared  void. 

Seinble.  The  agent  of  the  owner  may  take  a  Bottomry  bond  as  a  security  for 
advances  made  by  him. 

This  was  an  appeal  in  a  cause  of  Bottomry;  the  question  being,  whether  a 
Bottomry  bond  granted  at  New  York,  in  the  L^nited  States,  on  the  ship  Or;-[399]- 
cntal,  her  cargo  and  freight,  by  the  master,  for  necessary  repairs,  was  valid;  the 
owners  of  the  ship  being  at  the  time  at  St.  John's,  New  Brunswick,  within  com- 
munication by  means  of  the  electric  telegraph  ;  and  the  obligee  of  the  bond,  the 
accredited  agent,  at  New  York,  of  the  owner. 

The  facts  of  the  case,  so  far  as  they  affect  this  question,  were  as  follows:  — 
The  Oriental,  of  St.  John's,  New  Brunswick,  of  which  the  Appellant,  Thomas 
Wallace,  was  the  owner,  in  December,  1848,  arrived  at  New  York,  with  a  cargo  of 
coal  from  Hull ;  she  was  consigned  to  Miln,  a  merchant  there,  who  had  acted  as  the 
general  agent  for  Wallace,  at  New  York,  for  about  five  years,  who,  when  Wallace's 
vessels  had  gone  to  that  port,  which  had  frequently  been  the  case,  had  the  manage- 
ment of  them  there.  Miln,  on  the  vessel's  arrival,  sold  the  cargo  of  the  Oriental, 
received  the  proceeds,  paid  all  the  ship's  disbursements,  and  acted  in  all  respects 
as  agent  for  the  ves.sel.  He  took  the  master's  (Captain  Hoyt's)  draft  for  £200,  on 
Messrs.  Cannon,  Miller,  and  Co.,  of  Liverpool,  Wallace's  agents  there,  for  the  balance 
of  shiji's  disbursements  (over  and  aljove  the  amount  of  the  proceeds  of  the  cargo), 
and  lie  advised  Wallace,  by  letter,  that  he  had  done  so.  The  vessel  sailed  in  the 
February  following,  from  New  York,  for  Liverpool,  and  on  the  24th  of  the  same 
month,  while  in  charge  [400]  of  a  pilot,  she  struck  on  the  o'lter  bar  of  the  harbour 
of  New  York,  and  having  sustained  damage,  was  on  the  next  day  towed  back  to 
New  York,  and  put  into  dock.  The  distance  of  New  York  from  St.  John's  is  about 
fc'OO  miles.  Between  these  cities  there  was  a  conununication  by  electric  telegraph  ; 
by  which  means  messages  could  be  sent  from  one  of  those  places  to  tbe  other  in  a 
day,  sometimes  in  a  few  hours.  The  ordinary  course  of  post  was  from  four  to  six 
days.  On  the  23rd  of  February,  Miln  sent  a  message  by  the  electric  telegraph  to 
Wallace,  at  St.  John's,  informing  liim  that  the  ship  had  been  ashore,  that  she  had 
put  Ijack  leaky,  and  was  discharging.  On  the  same  day  Wallace,  by  letter,  acknow- 
ledged the  receipt  of  the  telegraphic  dispatch,  and  added,  "  the  telegraph  is  now  in 

♦Present:  The  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right 
Hon.  Sir  H.  Jenner  Fust,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir 
Edward  Ryan. 
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operation,  and  will  be  a  <^reat  accoiniiiodation  ;  I  shall  lie  glad  to  hear  by  it  when 
necessary."  Upon  the  same  day  Wallace  also  wrote  to  the  master,  and  on  the  26th, 
Miln  again  wrote  to  Wallace,  in  part  as  follows: — "  Dear  sir,  I  sent  you  a  few  lines 
on  the  23rd  inst.,  per  telegraph,  advising  you  of  the  unfortunate  occurrence  which 
happened  to  the  Oriental  on  her  getting  out  to  sea,  and  just  at  the  moment  when  the 
]jilot  was  preparing  to  leave  her.  She  is  now  in  the  Atlantic  dock,  and  the  surveyors 
having  ordered  her  to  be  discharged,  we  commenced  unloading  on  Saturday 
morning,  and  will  have  all  the  cargo  out  to-night,  and  will  have  her  on  the  ways  the 
following  day,  when  another  survey  will  be  held  on  the  vessel,  and  I  will  then  report 
'o  you  what  injury  she  has  sustained  ;  and  although  she  lay  all  night  on  the  sand 
bar,  the  weather  being  moderate  induces  me  to  think  that  she  is  not  seriously  in- 
jured, as  the  leak  has  decieased  since  we  began  to  lighten  her.  The  [401]  expenses 
will  be  considerable,  but  fortunately  the  cargo  is  valuable,  and  being  on  general 
average,  it  will  not  fall  so  severelj'  as  otherwise  might  have  lieen  the  case.  I  shall 
use  all  exertion  to  have  her  ready  for  sea  again  :  and  if  the  repairs  do  not  detain 
us,  she  may  be  loaded  again  by  the  end  of  this  week.  Our  Insurance  Companies  are 
getting  quite  sick  of  British  ships;  and  it  is  now  very  difficult  to  get  them  insured 
on  any  terms,  the  losses  this  season  have  been  so  heaN-y ;  but  in  the  case  of  the 
Oriental  no  blame  is  attached  to  any  one  but  the  pilot ;  and  it  was  certainly  a  great 
piece  of  carelessness  on  his  jiart." 

The  repairs  being  completed,  and  the  ship  again  ready  for  sea,  Miln,  on  the 
7th  of  March,  wrote  to  Wallace,  as  follows; — "  Dear  sir,  Since  writing  you  on  tlje 
26th  ult.,  I  have  received  your  esteemed  favours  of  the  23rd  and  28th,  and  am  glad 
to  find  that  you  had  insured  a  part  of  the  Oriental  at  St.  John's,  which  will  nearly 
cover  you.  I  would  have  wrote  you  sooner,  but  Captain  Hoyt  addressed  you  on 
the  2nd  inst.,  with  all  the  particulars  of  the  damage  done  the  ship,  whicli  I  was 
glad  to  find  was  not  so  serious  as  we  anticipated  ;  the  repairs  have  been  completed, 
and  she  is  now  busy  taking  in  cargo,  and  will  be  ready  for  sea  on  Saturday  ;  the 
average  expenses  w-ill  be  heavy,  but  the  cargo  is  over  50,0(10  dollars,  which  will  not 
make  the  per  centage  so  severe:  if  I  had  known  what  was  to  happen,  I  would  have 
sent  on  the  Oriental  to  Savannah,  and  saved  all  this  confounded  trouble  and  delay; 
but  the  prospects  at  the  south  were  so  discouraging,  that  I  thought  we  were  acting 
for  the  best.  I  date  all  the  trouble  in  this  vessel  to  the  inefficiency  of  the  captain, 
who  has  neither  head  nor  hands.  The  cargo  of  the  Oriental  was  all  in  good  order, 
[402]  and  the  whole  will  go  forward.  I  shall  write  you  again  in  a  few  days,  and 
remain,  etc." 

On  the  same  day,  Miln,  for  the  first  time,  spoke  to  the  master  about  a  Bottomry 
bend,  to  which  the  master  at  first  objected,  but  at  length  agreed,  upon  Miln's  saying 
that  he  had  w-ritten  or  would  write  to  Wallace,  and  that  Wallace  would  have  very 
little  to  pay,  as  the  cargo  was  so  valuable,  and  that  he  would  allow  Wallace  the 
diii'erence  of  expense,  so  far  as  ship  and  freight  were  concerned.  The  master  made 
no  communication  to  his  owner,  as  to  the  proposed  Bottomry  bond.  Miln,  on  the 
same  day,  wrote  to  Messrs.  Cannon,  Miller,  and  Co.,  of  Liverpool,  the  following 
letter: — "Dear  sirs,  I  had  the  pleasure,  on  the  20th  ult.,  and  am  now  sorry  to 
inform  you  that  Captain  Hoyt,  on  proceeding  to  sea  with  a  pilot  on  board,  and  in 
tow  of  steam  boat,  got  on  shore  on  Flinn's  Knoll,  off  Sandy  Hook,  where  she  lay 
all  night,  but  fortunately  got  off  next  morning,  but  considerably  strained  and  leak- 
ing, so  that  it  was  deemed  prudent  to  return  to  the  city ;  and  on  a  survey,  the 
wardens  ordered  her  to  be  discharged  and  taken  out  of  water,  which  has  'oeen  done, 
and  I  am  glad  to  say  the  injury  is  not  so  great  as  we  were  afr^iid  of.  She  had  lost 
her  false  keel,  and  several  of  the  butts  started,  but  she  is  now  repaired  and  taking 
in  her  cargo,  which  suffered  no  damage,  and  will  be  ready  for  sea  the  end  of  this 
week.  I  am  truly  sorry  for  these  misfortunes  which  have  befallen  our  friend  Wallace, 
but  this  is  not  so  bad  an  afl'air  as  the  Kate  Kearney,  which  proves  worse  than  a 
tctal  loss  to  the  underwriters.  Fortunately  l)oth  vessels  were  insured  ;  freights  at 
the  south  are  going  up  and  will  be  higher  here.  Cotton  is  also  improving,  as  you 
•will  perceive  from  the  enclosed  circular. — [403]  P.S.  As  the  expenses  here  of 
landing  and  re-shipping  the  cargo  will  be  considerable,  and  having  no  funds  of  the 
owners  in  hand,  I  think  it  will  be  prudent  for  all  parties  to  take  a  Bottomry  on 
ship  and  cargo  for  my  advances,  and  I  will  therefore  thank  you  to  insure  3000 
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dollars  on  said  Bottomry,  to  protect  those  interested.  The  ship  is  now  in  fine  order, 
and  her  cargo,  as  also  the  vessel,  has  been  insured  here  on  as  low  terms  as  any- 
British  ship  out  of  port.  Captain  Hoyt  is  also  a  favourite  with  our  underwriters, 
and  I  could  have  done  it  here,  but  in  case  I  should  take  Captain  Hoyt's  drafts  on 
you  for  the  amount,  I  thought  is  as  well  to  have  the  insurance  done  on  your  side 
for  your  own  security." 

On  the  9th  and  10th  of  March,  with  the  consent  and  authority  of  the  master, 
advertisements  were  inserted  in  some  of  the  newspapers  at  New  York,  in  his  name, 
for  advances  on  Bottomry  of  the  ship,  cargo,  and  freight.  On  the  10th  of  March, 
Miln  sent  the  following  letter  to  Wallace  (which  'Wallace  received  in  the  regular 
course  of  post,  on  the  loth  of  March,  at  St.  John's): — "Dear  sir.  Since  writing 
vou  on  the  7th  instant,  I  am  without  any  of  your  favours,  and  have  now  to  inform 
you  that  the  O'iental  is  again  loaded,  and  in  the  stream  ready  for  sea,  and  I  hope 
she  will  now  have  a  speedy  and  safe  passage.  All  the  cargo  has  been  re-shipped,  as  we 
found  no  damage,  and  the  principal  expenses  fall  on  the  cargo  or  general  average ; 
and  having  no  authority  from  you  to  draw  either  on  yourself  or  the  agents  in 
Liverpool,  I  have  deemed  it  prudent  to  take  a  Bottomry  on  the  cargo  for  the  os- 
penses,  which  I  hope  you  will  approve  of,  as  I  am  willing  to  relinquish  the  pro- 
portion of  premium  that  may  fall  to  your  share  of  the  loss,  and  [404]  the  under- 
writers on  the  cargo  have  to  bear  their  proportion  of  the  Bottomry,  which  I  have 
no  idea  of  advancing  for  their  account,  without  some  remuneration,  and  if  I  did  so 
they  would  not  thank  me.  I  shall  make  no  indorsation  on  the  register,  or  in  any 
way  hold  the  ship;  and  explain  to  Messrs.  Cannon,  Miller,  and  Co.,  that  my  sole 
reason  for  taking  this  Bottomry  was  on  account  of  my  having  to  advance  the  money 
for  the  underwriters,  and  had  it  been  for  your  account  I  should  not  have  done  so. 
We  are  busy  settling  all  the  accounts,  and  I  cannot  to-day  give  you  the  correct 
."■tatement  of  expenses,  but  will  hand  you  particulars  the  moment  she  gets  to  sea. 
The  ship  is  now  in  fine  order,  and  the  caulking  and  tarring  her  bottom  will  do  her 
no  injury." 

The  bond  was  dated  the  12th  of  March,  18-19.  It  was  given  on  ship,  cargo,  and 
freight,  for  the  sum  of  £1393  10s.  7d.  sterling,  but  the  actual  advances  amounted 
only  to  about  .£845,  the  residue  being  bottomry  premium  and  commissions  charged 
hv  Miln.     The  value  of  the  vessel  and  freight  was  upwards  of  £6000. 

On  the  25th  of  April,  1849,  the  Respondents,  John  Fielden,  James  Fielden,  Daniel 
Cimpbell,  and  William  Cunlift'e  Pickersgill,  of  Liverpool,  in  the  county  of  Lancaster, 
tiie  legal  holders  of  the  Bottomry  Ijond  ujion  the  Oriental,  brought  an  action  in  the 
High  Court  of  Admiralty,  in  England,  in  the  sum  of  £1600,  against  the  ship 
Orienfa!,  her  cargo  and  freight.  An  appearance  having  been  given  by  the  Appel- 
1  nts,  the  owners  of  the  ship  and  the  cargo  laden  on  Isoard  the  same;  an  Act  of 
Petition  was  filed  by  the  Respondents,  and  an  answer  thereto  given  in  by  the 
Appellants,  setting  forth  in  substance  the  above  facts. 

[405]  On  the  25th  of  March,  1850,  the  Judge  of  the  Admiralty  Court  (the  Right 
Hon.  Dr.  Lushington)  gave  judgment,  pronouncing  for  the  force  and  validity  of  tiie 
Bottomry  bond  (case  reported  iiom  The.  Oriental,  3  W.  Rob.  Adm.  Rep.  243),  holding, 
that  the  evidence  established  that  it  was  not  in  the  master's  power  to  procure  the 
necessary  funds,  otherwise  than  by  the  execution  of  a  Bottomry  bond,  although  the 
owner  was  in  the  same  country,  and  that  the  fact  of  Miln  being  the  agent,  did  not, 
in  the  circumstances,  prevent  him  taking  a  Bottomry  bond,  and  that,  under  the 
circumstances,  he  was  not  bound  to  have  availed  himself  of  the  channel  of  com- 
munication afforded  by  the  electric  telegraph,  before  he  took  the  bond. 
From  thic  sentence  the  present  appeal  was  brought, 

Mr.  Greenwood,  Q.C.,  and  Dr.  Twiss,  for  the  Appellants. — The  true  question 
involved  in  this  case  was  entirely  lost  sight  of  in  the  Court  below,  which  is,  whether 
there  existed  such  actual  necessity  as  to  justify  the  master,  upon  his  own  authority, 
til  hypothecate  for  repairs,  when  he  had  the  means,  without  great  prejudice  or 
delay,  of  communicating  with  the  owner.  Jones  v.  Simons  (2  Q.B.  Rep.  425), 
Stonehouse  v.  Gent  (2  Q.B.  Rep.  431,  note),  Arthur  v.  Barton  (6  Mee.  and  Wei.  138). 
The  Court  below  seems  to  have  sustained  the  bond  upon  two  grounds ;  first,  that 
although  the  owner  was  in  the  same  country,  he  had  authority  to  hypothecate;  and, 
secondly,  that  the  fact,  p«?'  se,  that  Miln  was  the  agent  of  the  owner,  did  not  prevent 
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hiiu  taking  the  liuiid.  We  do  not  dispute  eitljer  of  these  [406]  propositions.  The 
latter  position  was  first  estalilished  by  Lord  Stowell,  in  the  case  of  T/ie  lle.io  (2 
Dodson,  139),  where  it  was  decided  that  an  agent  might  take  a  Bottomry  bond, 
hy  way  of  security  for  advances  made  by  him,  when  tlie  funds  required  are  large. 
So  it  has  been  lield,  upon  the  authority  of  La  T.iabel  (1  Dodson,  273),  and  The 
Trident  (1  Dodson,  273),  that  no  distinction  exists  between  foreign  and  English 
countries  as  to  the  power  of  the  master  to  l)orrow  ;  yet  the  true  test  to  sustain  this 
bond  was,  the  practicability  of  the  master  communicating  with  the  owner,  there 
existing  in  the  first  place  such  an  unprovided  necessity,  as  justified  the  master 
resorting  to  a  Rottomry  bond.  This  seems  to  have  been  lost  sight  of  by  the  Court. 
The  duty  of  the  master  was  to  liave  ascertained  if  he  cc  ild  raise  money  on  the 
credit  of  the  owner,  and  the  party  lending  was  also  bound  to  make  such  inquiry. 
Heathorn  v.  Darliny  (1  Moore's  P.C.  Cases,  5).  For,  if  the  master  could  raise  funds, 
he  was  not  at  liberty  to  resort  to  Bottomry ;  which  is  only  to  be  resorted  to  w'hen 
the  master  has  no  means  of  procuring  money  upon  the  credit  of  the  owner.  Scares 
V.  Rahn  (3  Moore's  P.C.  Cases,  1),  The  Trident  (1  W.  Rob.  29),  The  Rhadamanthe 
(1  Dodson,  201),  The  Lochiel  (2  W.  Rob.  34,  44),  Rohimon  v.  Lyall  (7  Price,  592), 
Arthur  V.  Barton  (6  Mee.  and  Wei.  138),  The  Fortitude  (3  Sumner,  134).  2  Phillips 
"  On  Insurance,"  297.  Now,  the  facts  show,  that  the  owner  was  in  credit  with  Miln, 
who  would  have  advanced  the  money  if  he  had  not  expected  resorting  to  the  under- 
writers on  the  cargo  for  the  interest.  We  contend,  therefore,  that  as  the  facts  show 
no  necessity,  in  the  reasonable  use  of  that  word,  [407]  for  resorting  to  Bottomry, 
the  bond  is  void,  on  these  grounds;  we  say,  first,  that  the  master  had  practical  and 
convenient  means  of  communicating  with  his  owner,  without  extraordinary  expense 
or  delay,  and  he  ought  not  to  have  borrowed  on  Bottomry  without  consulting  his 
owner.  Secondly,  that  Miln  was  the  accredited  agent  of  the  owner,  and  he  ought 
to  have  communicated  with  his  principal  before  subjecting  him  to  Bottomry  in- 
terest, as  he  knew,  or  by  reasonable  inquiry  might  have  known,  that  the  master 
had  not  consulted  his  owner.  Miln  had  the  means  of  doing  so  ;  and  he  had  no  right 
to  assume  by  forbearing  to  make  inquiry  of  the  master,  that  the  master  had  con- 
sulted his  owner,  or  that  the  owner  had  declined,  or  was  unable  to  provide  funds,  or 
had  sanctioned  a  loan  on  bottomry.  At  all  events,  even  if  the  bond  is  valid,  the  rate 
of  interest  ought  to  lie  reduced,  for  the  ship's  owner  would  be  ultimately  liable  for 
ail  the  Bottomry  and  expenses  falling  upon  the  cargo,  Duncan  v.  Benson  (1  Exch. 
Rep.  537),  although  Miln,  by  mistake,  thought  otherwise  ;  Miln  having  disclaimed 
all  intention  of  charging  Bottomry  interest  against  the  owner. 

Tlie  Queen's  Advocate  (Sir  John  Dodson),  and  Dr.  Bayford,  for  the  Respon- 
dents.— This  bond  is  good,  as  the  money  advanced  on  Bottomry  was  absolutely 
necessary  to  enable  the  master  to  repair  and  refit  the  vessel  for  sea,  and  as  it  could 
not  be  raised  on  the  personal  security  of  the  master,  or  the  owner  of  the  ship,  or 
the  consignees  of  the  cargo.  There  can  be  no  question,  that  if  a  necessity  exists, 
the  master  has  authority  vested  in  him  to  hypothecate  the  ship  and  cargo,  though 
lying  in  a  port  of  [408]  the  same  country  in  which  the  owners  resided.  La 
Tsahel  (1  Dodson,  273).  The  proposition  contended  for  by  the  Appellants,  that 
Miln  being  the  agent  of  the  owner,  the  bond  taken  Isy  him  was  therefore  invalid, 
is  too  extensive,  and  cannot  be  sustained.  Lord  Stowell,  in  the  case  of  The  Het\. 
(2  Dodson,  139),  held,  that  the  agent  of  the  owner  might,  under  circumstances,  take 
a  Bottomry  bond  by  way  of  security  for  advances  made  by  him.  That  case  is  a 
strong  authority,  as  it  recognises  the  principle,  that  the  advance  of  money  is  no 
part  of  the  contract  which  a  party  necessarily  enters  into  when  he  becomes  an 
agent.  The  circumstances  justified  the  agent  taking  a  bond  for  the  large  advances 
made  by  him. 

Mr.  Greenwood,  in  reply,  was  stopped. 

Sir  John  Jervis. — W^e  are  of  opinion,  Mr.  Greenwood,  that  w-e  need  not  trouble 
you  in  this  case ;  and  that  the  judgment  of  the  Court  below  should  be  reversed.  By 
a  perusal  of  the  judgment  of  the  learned  Judge  of  the  Court  below,  it  appears  that 
the  case  proceeded,  in  his  judgment,  upon  a  question  of  fact,  whether  Miln,  being 
the  general  agent  of  the  owner,  could,  under  the  circumstances,  take  the  bond. 
He  again  repeats,  in  the  course  of  his  judgment,  that  the  real  question  was,  whether 
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he  was  prevented,  by  being  the  ager.t  of  the  owner,  from  taking  a  Bottomry  l>ond 
from  the  master.  It  seems  to  have  escaped  tlie  attention  of  the  learned  Judge,  and  it 
does  not  appear,  so  far  as  we  can  judge,  to  have  been  much  urged  in  the  argument 
before  him,  that  a  preliminary  question  arises  before  that  point  [409]  comes  to  be 
discussed,  namely,  whether  there  was  any  authority  to  give  or  take  a  bond. 

The  grounds  on  which  their  Lordships  proceed  to  reverse  the  judgment  are 
applicable,  not  to  the  circumstances  of  this  particular  case  only,  but  to  similar 
cases. 

In  this  case  they  are  of  opinion,  tliat  there  was  no  authority  to  give  a  Bottomry 
bond.  The  rule  of  law,  or  rather  tlie  fact  on  which  the  rule  of  law  is  founded,  is 
well  explained  and  laid  down  in  several  cases,  and  now  perfectly  understood,  that 
the  master  has  authority  to  raise  money  for  the  absolute  necessaries  of  the  ship,  if 
he  can  do  so  on  the  credit  of  the  owners;  if  he  cannot  do  so  on  the  credit  of  the 
owners,  and  advances  are  absolutely  necessary,  then,  if  all  the  means  fail,  he  has 
authority  to  pledge  the  ship  by  Bottomry,  and  to  give  maritime  interest,  which  is, 
in  effect,  defeating  the  object  of  the  adventure,  and  transferring  to  the  lender  of 
the  money  much  of  the  profits  of  the  voyage. 

The  question  is,  whether  in  this  case,  or  in  circumstances  like  it,  the  absolute 
necessity  existed.  It  has  been  said,  on  behalf  of  the  Respondents,  that  the  necessity 
existed  ;  and  that  an  authority  exists  as  a  matter  of  law  in  all  cases  where  a  ship 
is,  with  reference  to  the  owner,  in  a  foreign  port.  I  apprehend  it  is  upon  that 
fallacy,  if  I  may  so  say,  that  the  argument  in  this  case  has  proceeded.  Formerly, 
the  rule  of  law  was  this,  that  whenever  the  owner  of  the  ship  and  the  master,  at 
the  time  of  the  advance,  were  in  ports  foreign  to  each  other,  then  there  would,  of 
necessity  almost,  be  such  a  want  of  opportunity  of  communication  as  to  clothe  the 
master  with  authority  to  raise  money  on  Bottomry ;  and  the  converse  was  supposed 
to  hold,  namely,  that  whenever  the  vessel  and  [410]  the  owner  were  in  the  same 
country,  on  the  other  hand,  the  opportunity  of  communication  did  exist,  so  that  the 
master  would  not  have  authority  to  raise  money  on  Bottomry.  The  authority 
to  borrow  on  the  credit  of  the  owner  and  on  Bottomry  is  the  same,  only,  in  the 
second  case,  there  is  this  ingredient,  the  money  cannot  be  raised  without  the  pledge 
of  the  ship. 

Now,  the  rule  of  law  was  broken  in  upon  by  the  judgment  of  Lord  Stowell,  in 
the  case  of  the  Za.  Ysahel  (1  Dodson,  273),  for,  in  that  case,  the  ship  and  the  owner 
were  in  the  same  country,  but  not  in  a  country  where  there  was  the  ability  of 
communication,  because,  as  Lord  Stowell  said,  there  was  a  disturbance  at  that  time, 
and  it  was  as  impossible  to  communicate  with  the  owner  in  Spain,  though  the  ship 
was  in  Spain,  as  if  she  was  in  a  foreign  country;  treating  it  not  as  a  matter  of  law, 
but  a  test  of  the  possibility  of  the  power  to  communicate.  Therefore,  in  the 
absence  of  the  power  to  communicate,  the  agency  held.  Following  that  up,  the 
converse  has  been  held.  In  England,  though  the  owner  is  in  England,  and  the 
vessel  too,  yet,  if  the  power  of  communication  is  not  correspondent  with  the  necessity, 
the  authority  to  borrow  money  exists.  According  to  Arthur  v.  Barton  [6  M.  and 
W.  138],  Jones  v.  Simon  [2  Q.B.  425],  and  Stonehouse  v.  Gent  [2  Q.B.  431  n.],  if 
there  be  no  power  of  communication  with  the  owner,  correspondent  with  the 
necessity,  the  power  to  raise  the  money  exists.  If  there  was  a  great  emergency, 
and  the  master  could  not  raise  the  money  on  the  credit  of  the  owner,  he  must  then 
raise  it  on  the  ship  by  Bottomry,  whether  she  is  in  one  country  or  another,  taking 
it  for  granted,  there  was  an  absolute  necessity  and  that  there  was  no  power  of 
communication. 

Now,  if  this  be  the  real  principle,  and  if  this  Ije  the  [411]  proper  distinction, 
what  is  the  rule  of  law  applicable  to  a  foreign  country?  You  have  authority,  but 
that  is  only  because  you  have  no  means  of  communication. 

We  must,  however,  look  at  the  circumstances  of  this  case.  There  was  not  only 
the  power  of  communication,  but  an  absolute  communication  made.  It  was  made, 
and  properly  made,  at  the  moment  of  the  accident,  communicated  and  received 
within  a  few  hours,  and  by  a  means  of  communication  in  existence,  which  must  be 
taken  to  be  the  proper  mode  or  channel  of  conununicatiou,  not  to  send  money  as 
suggested,  because  the  electric  telegraph  will  not  carry  money,  but  to  send  a 
communication  on  the  one  hand,  and  receive  an  answer  on  the  other.  W[\y,  here 
hcinT  the  means  of  communication,  and  the  authority  of  the  master  being  founded 
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in  the  inipossil)ility  of  a  coniniunicatioii.  Their  Lordships  are  of  opinion,  that 
there  was  no  authority  in  the  master  to  raise  money  on  Bottomry  ;  therefore,  he  was 
not  clothed  with  a  riglit  wliicli  could  confer  that  property  on  Miln,  who  took  the 
bond. 

Therefore,  without  entering  on  the  second  question,  on  which  the  Court  beh<w 
framed  its  opinion,  we  are  of  opinion  tliat  the  judgment  should  be  reversed. 

[Mews'  Dig.  tit.  SHIPPING;  A.  X.  Bottomry;  2.  Validity,  b.  Authority  of  Master. 
S.C,  below,  3  Kob.  W.  243.  Discussed  in  The  Onward,  1873,  L.R.  4  Ad.  and  E. 
54;  and  see  Kleinwort,  Cohen  and  Co.  v.  Cassa  Marittinia  of  Genoa,  1877,  2 
A.C.  158.] 


[412]         ON  APPEAL  FROM  THE  SUPREME  COURT  AT  TRINIUAU. 

THE   COLONIAL    BANK,— ^/j^je//a»^,s-,-    FRANCIS    CkZkJiO'ii, —Respondent  * 

[June  21,  1851]. 

According  to  the  practice  of  the  Supreme  Court  at  Trinidad,  since  the  pas.sing 
of  the  Oidinance,  No.  5,  of  1845,  as  regards  cognovits,  confession  is  signed 
by  the  Defendant  in  the  presence  of  his  Solicitor,  and  attached  to  the  pro- 
ceedings in  the  cause,  and  on  application  to  the  sitting  Judge  by  the  Plain- 
tiff's Solicitor  and  production  of  the  confession,  and  on  appearance  and 
consent  of  the  Defendant's  Solicitor,  final  judgment  is  entered  up  by  the 
Registrar. 

A  cognovit  actionem,  executed  in  1846,  was  set  aside  by  the  Court  at  Trinidad, 
on  the  ground  that  the  cognovit  was  not  signed  by  the  Defendant  in  the 
presence  of  the  Esciihano  of  the  Court  according  to  the  Spanish  laws  of 
1534  and  1560.  Held  on  appeal,  reversing  the  order  setting  aside  the 
cognovit,  that  those  laws  did  not  apply  to  cognovits,  and  that  the  cognovit 
being  executed  according  to  the  uniform  practice  of  the  Court  since  the 
introduction  of  the  Ordinance  of  1845,  was  a  good  and  binding  instrument. 

The  Appellants  in  this  case,  on  the  26th  of  May,  1846,  filed  a  declaration  in  the 
Supreme  Civil  Court  in  the  Island  of  Trinidad,  against  the  Respondent,  a  resident 
there,  in  an  action  of  covenant.  On  the  20th  of  June,  in  the  same  yea.r,  the  Defen- 
dant appeared  in  person,  and  by  a  cognovit  under  his  hand  confessed  the  action. 

This  cognovit  was  signed  by  the  Defendant,  in  the  presence  of  Henry  Stone  and 
James  Etter,  the  attesting  witnesses,  and  appended  thereto  was  a  declaration  signed 
by  Henry  Louis  Jobity,  the  solicitor  named  by  the  Defendant,  and  attending  at 
his  request;  by  whom  the  cognovit  or  confession  of  judgment  was  expressed  to 
[413]  have  been  read  over  and  explained  to  the  Defendant,  previous  to  his  execution 
thereof. 

On  the  22nd  of  June,  1846,  final  judgment  was  entered  up  in  the  action  against 
the  Defendant,  by  the  Registrar  of  the  Court,  for  the  sum  of  £2718  12s.  sterling, 
and  notice  thereof  in  writing,  under  the  hand  of  the  Plaintiff's  solicitor,  dated 
the  2nd  of  December,  1846,  was  personally  served  upon  the  Defendant's  solicitor. 

Default  having  been  made  by  the  Defendant  in  payment  of  the  first  instalment, 
payable  according  to  a  proviso  in  the  cognovit,  the  Plaintiffs,  on  the  15th  of  April, 
1848,  issued  a  writ  of  extent  against  the  lands,  tenements,  rents,  and  hereditaments 
of  the  Defendant,  for  levying  the  sum  of  £677  Is.  8d.,  the  further  sum  of  £81  5s., 
for  two  years'  interest  on  that  sum,  from  the  1st  of  March,  1846,  to  the  1st  of 
March,  1848,  and  the  further  sum  of  £10  5s.  4d.  for  costs  taxed  and  allowed, 
together  with  interest  on  the  two  several  sums  of  £677  Is.  8d.  and  £10  5s.  4d., 
which  writ  was  on  the  same  day  delivered  to  the  marshal,  to  whom  the  execution 
thereof  lielonged. 

The  marslial  issued  his  warrant  for  execution,  and  on  the  5th  of  October,  1848, 

*  Present :  The  Chief  Justice  of  tlie  Common  Pleas  (Sir  John  Jervis),  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Peniberton  Leigh,  and  the  Riglit  Hon.  Sir 
Edward  Ryan. 
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he  made  his  return  to  tlie  writ,  and  thereby  certified  that  he  had,  in  execution  and 
by  virtue  tliereof,  levied  upon  certain  messuages  and  lands,  which  were  in  the 
return  set  forth;  and  on  the  6th  of  October,  LS48,  an  order  of  the  Supreme  Court 
was  made  on  the  application  of  the  Plaintiffs'  solicitor,  appointing  the  22nd  of 
January  then  next,  for  the  sale  of  the  properties. 

On  the  22nd  of  January,  1849,  a  terceria  and  claim  [414]  of  preference  was 
filed  in  the  same  Court,  on  behalf  of  the  Registrar  of  the  Court,  in  respect  of  a 
prior  mortgage  or  charge  on  a  portion  of  the  property  in  his  favour.  And  on  the 
same  day  a  part  of  the  property  levied  upon,  was  duly  put  up  to  sale  by  the  Re- 
gistrar of  the  Court,  and  one  parcel  thereof  was  sold  to  Robert  Johnstone. 

Various  proceedings  were  subsequently  taken  in  the  matter  of  the  sale,  and 
ultimateiy,  on  the  28th  of  April,  1849,  the  report  of  the  Registrar  was  made  in 
the  cause,  whereby  Johnstone  was  allowed  to  be  the  purchaser  of  the  lot  so  sold 
to  him,  and  all  the  matters  and  things  therein  contained  were  ratified  and  con- 
firmed by  the  Court. 

On  the  3rd  of  July,  1849,  counsel  for  the  Defendant  applied  for  a  summons  to 
show  cause  why  the  cognovit  of  the  20th  of  June,  1846,  and  all  subsequent  pro- 
ceedings, should  not  be  set  aside  for  irregularity,  upon  the  grounds,  that  the 
cognovit  should  have  been  interpreted  to  the  Defendant  in  the  French  language, 
he  being  a  foreigner  by  birth,  and  that  being  the  only  language  which  he  understood, 
and  that  the  cognovit  was  not  so  interpreted  by  such  interpreter ;  that  the  cognovit 
was  irregular  and  void,  not  having  been  attested  according  to  the  form  of  the 
Ordinance  in  such  case  made  and  provided,  inasmuch  as  the  cognovit  was  not 
witnessed  by  any  solicitor  or  advocate  attending  at  the  request  of  the  Defendant, 
but  was  witnessed  by  two  persons  named  Stone  and  Etter,  who  were  not  the 
solicitors  of  the  Defendant,  and,  because  no  solicitor  or  advocate  attending  on 
the  part  of  the  Defendant  had  subscribed  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declared  himself  [415]  to  be  the  solicitor  or  advocate' of  the 
Defendant,  and  stated  that  he  subscribed  as  such  solicitor  or  advocate,  according  to 
the  form  required  by  the  Ordinance  ;  and  further  to  show  cause,  why  the  several 
sums  of  money  received  by  the  Plaintiffs  should  not  be  refunded  to  the  Defendant. 
This  application  was  supported  by  two  alBdavits  of  the  Defendant,  in  one  of  which 
he  deposed,  that  the  confession  was  irregular,  inasmuch  as  the  same  was  not  executed 
in  the  presence  of  the  Escribano  or  Registrar  of  the  Court;  and  in  the  other  of 
which  he  set  forth,  that  certain  dealings  and  transactions  had  taken  place  between 
the  Colonial  Bank  and  one  Scippion  de  Barreo  and  himself  ;  that  the  Bank,  threaten- 
ing to  enforce  payment  of  certain  notes  when  due,  he,  the  Defendant,  was  prevailed 
upon  and  induced  to  execute  the  deed  of  covenant,  on  which  the  action  was  founded ; 
that  the  Bank,  having  commenced  the  present  action  at  law  upon  the  deed,  he  was 
further  prevailed  upon  and  induced  by  the  importunities  of  the  Bank  and  Scippion 
de  Barreo,  to  execute  the  cognovit ;  that  the  cognovit  was  not  properly  explained  to 
him,  or  if  properly  explained  to  him,  that  he  did  not  understand  the  import  of  it ; 
that  he  was  of  the  age  of  seventy-eight  years,  and  an  ignorant  man,  and  un- 
acquainted with  mercantile  dealings,  and  that  he  understood  the  English  language 
very  imperfectly,  and  not  sufficiently  to  transact  any  business  in  it ;  that  he  was 
a  foreigner  by  birth,  being  a  native  of  the  Lsland  of  Martinique;  that  the  cognovit 
was  not  attested  by  an  interpreter  of  the  French  language,  and  that  it  was  ir- 
regular and  void,  not  having  been  attested  according  to  the  Ordinance  in  such 
case  provided. 

[416]  This  application  was  heard  on  the  3rd  of  July,  1849,  before  Mr.  Justice 
Bowen,  and  on  the  5th  of  July  was  refused  by  him. 

On  the  23rd  of  July,  the  Defendant  renewed  the  application  by  moving  the  Court 
for  a  rule  to  show  cause  why  the  cognovit  and  all  the  subsequent  proceedings 
should  not  be  set  aside  for  irregularity,  both  on  the  grounds  urged  in  the  former 
application,  and  because  the  Defendant  had  not  executed  the  cognovit  in  the 
presence  of  the  Escribano  or  Registrar  of  the  Supreme  Court,  and  attested  by  him, 
and  because  the  Defendant  had  appeared  in  person,  without  first  delivering  to  the 
Registrar  a  statement  in  writing  of  his  domicile.  This  application  was  sup- 
ported by  the  affidavits  used  on  the  former  occasion. 

A  rule  to  show  cause  was  granted  substantially  in  the  terms  of  the  application. 
On  the  I7th  of  August,  Jobity  filed  an  affidavit  on  the  part  of  the  Plaintiffs,  in 
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which  hu  slated,  aiiioug.st  other  tilings,  tliat  he  was  a  solicitor  and  sworn  inter- 
preter of  the  Englisli  and  Freneli  languages;  that  he  met  the  Defendant  at  the 
chambers  of  Charles  William  Warner,  barrister-at-law,  on  the  20th  of  June,  1846 ; 
that  the  cognovit  was  handed  to  tlie  Defendant,  and  that  the  Defendant  accepted 
him  as  liis  solicitor  in  that  cause ;  that  he  read  and  interpreted,  in  the  French 
language,  the  cognovit  to  the  Defendant;  that  he  explained  the  nature  of  the 
cognovit  to  the  Defendant,  and  inquired  of  him  if  he  understood  it,  to  which  the 
Defendant  replied  that  he  did  ;  that  the  Defendant  then  signed  the  cognovit  in  the 
presence  of  himself  and  James  Etter,  then  a  clerk  of  Warner;  that  he  the  deponent 
immediately  afterwards,  and  in  the  [417]  presence  of  the  Defendant,  wrote  at  the 
foot  of  the  cognovit  the  attestation. 

An  affidavit  was  also  made  and  hied  on  the  same  day,  in  the  same  cause,  by  Stone, 
who  deposed  that  he  was  asked  to  officiate  as  solicitor  to  the  Defendant,  in  the  matter 
of  the  cognovit,  but  declined,  as  not  l)eing  sufficiently  well  acquainted  with  French 
to  interpret  the  instrument  to  him  ;  that  he  heard  Jobity  read  over  and  explain  and 
interpret  the  cognovit  to  the  Defendant ;  that  he  saw  the  Defendant  sign  his  name, 
and  he  wrote  his  name  as  an  attesting  witness. 

On  the  23rd  of  August,  1849,  the  Plaintiff's  showed  cause  against  the  rule  obtained 
by  the  Defendant,  before  the  Chief  Justice  of  the  Supreme  Civil  Court,  and  Mr. 
Justice  Boweu,  who  then  constituted  the  Court;  and  after  argument,  it  was  ordered 
that  the  cognovit  actionem,  or  confession  of  record,  dated  the  20th  of  June,  1846, 
and  all  sul)sequent  proceedings  thereon,  should  be  set  aside  without  costs. 

Mr.  Justice  Bowen  dissented,  and  the  order  was  made  on  the  opinion  of  the  Chief 
Justice  alone. 

The  Appellant  appealed  from  this  order  making  the  rule  absolute;  submitting 
that  the  same  ought  to  be  reversed  and  altered  for  the  following  reasons  :  — 

1st.  Because  the  judgment  was  in  all  respects  a  valid  and  regular  judgment, 
and  was  landing  on  the  Defendant. 

2ud.  Because  it  was  not  competent  to  the  Defendant  to  object  to  the  judgment 
in  the  manner  in  which  the  objection  was  raised. 

3rd.  Because,  if  there  had  been  any  irregularity  in  the  judgment,  it  would  still 
have  been  matter  of  discretion  in  the  Court  whether  to  disturb  it,  and  in  the  [418] 
circumstances  of  this  case,  it  would  have  been  improper  to  do  so. 

The  Resjjoudent  did  not  appear.     The  appeal  now  came  on  to  be  heard  ex  parte. 

Mr.  Crowder,  Q.C,  and  Mr.  Wigram,  Q.C.,  for  the  Appellant. — The  objections 
suggested  in  the  rule  obtained  by  the  Defendant  are  without  any  substance  or 
colour.  First,  as  to^  the  objection  that  the  cognovit  should  have  been  interpreted 
to  the  Defendant  in  the  French  language,  and  that  the  cognovit  was  not  attested 
by  an  interpreter.  There  is  no  law  in  force  at  Trinidad  that  makes  this  impera- 
tive. The  affidavits,  however,  show  that  the  cognovit  was,  in  fact,  interpreted  by 
Jobity,  who  attested  that  fact  on  the  deed  itself.  Second — It  is  objected,  that  the 
cognovit  is  void,  as  it  was  not  attested  according  to  the  form  of  the  Ordinance  in 
that  case  made  and  provided.  The  Ordinance  referred  to  (No.  5,  of  1845,  sec.  98  («) 
applies  [419]  only  to  warrants  of  attorney,  not  to  cognovits.     Moreover,  the  affidavits 

{a)  Ordinance,  No.  5,  of  1845,  for  tlie  better  administration  of  justice  in  the 
island  of  Trinidad,  and  for  extending  the  benefit  of  Trial  by  Jury  in  certain  civil 
cases,  and  for  assimilating  the  mode  of  proceeding  in  civil  actions  to  that  of  the  Courts 
of  Connnon  Law  at  "Westminster. 

Section  98  is  in  these  terms:  — 

"  Provided  always,  and  be  it  enacted,  that  no  warrant  of  attorney  to  confess 
judgment  in  any  action  or  suit  shall  be  of  any  force,  unless  there  shall  be  present 
some  solicitor  or  advocate  expressly  named  b}^  the  party  executing  such  warrant, 
and  attending  at  such  request  to  inform  him  of  the  nature  and  effect  of  such  war- 
rant, before  the  same  is  executed,  which  solicitor  or  advocate  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare  himself  to  be 
solicitor  or  advocate  of  the  person  executing  the  same,  and  states  that  he  subscribes 
as  such  solicitor  or  advocate,  and  any  warrant  of  attorney  to  confess  judgment, 
not  executed  in  manner  aforesaid,  shall  not  be  lendered  valid,  by  proof  that  the 
person  executing  the  same  did,  in  fact,  understand  the  nature  and  effect  thereof, 
or  was  fullv  informed  of  the  same." 
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show  that  the  requisitions  of  that  Ordiuance,  if  applicable,  were  complied  with. 
The  tliird  objection  is,  that  the  Defendant  appeared  in  person,  and  did  not  deliver 
to  the  Escribano,  or  Registrar  of  the  Court,  a  statement  in  writing  containing  the 
description  of  some  house  or  dwelling  in  the  town  or  port  of  Spain,  or  the  suburljs, 
as  and  for  the  domicile  of  the  Defendant,  in  and  for  the  purpose  of  the  cause. 
This  oljjcction  was  founded  upon  the  7th  rule  of  the  Court,  dated  3rd  of  September, 
1832,  and  it  is  manifest  that  such  rule  was  made  for  the  protection  of  the  opposite 
party,  and  that  a  party  violating  it  could  not  be  allowed  himself  to  found  an  objec- 
tion on  his  own  default.  The  remaining  objection  is,  that  the  cognovit  was  not 
signed  by  the  Defendant  in  the  presence  of  the  Escribano  or  Registrar  of  the  Court. 
This,  it  is  believed,  was  the  only  objection  on  which  the  order  was  made  absolute. 
Tlie  Chief  Justice  having  resigTied  his  office  almost  immediately  after  the  making  of 
the  order,  and  before  the  appeal  was  allowed,  the  Appellants  have  been  unable  to 
obtain  any  copy  of  his  judgment ;  nor  have  the  grounds  or  reasons  thereof  been  re- 
turned, pursuant  to  the  order  of  this  Court.  The  judgment  appears  to  have  been 
founded  on  two  old  Spanish  laws  of  the  years  1534  and  1560,  in  the  Xovissima  Re- 
copilacion  de  Lei/es  de  Espana,  Lihro  XI.  TituJo  XXVIII.  Ley  IV.  and  V.  The 
former  (Law  IV.)  respects  "  Conocimientos  "  and  declarations,  which  carry  prompt 
executions  ;  the  latter  (Law  V.)  is  regarding  "  Conocimientos "  recognised  before 
any  [420]  commissioned  functionaries,  which  are  not  to  be  executed  without  previous 
review  and  order  by  a  Judge  (a).     [421]  Now,  it  is  plain  that  the  word  "  conoci- 

(a)  These  laws  as  printed  in  the  "  JVovissima  Recopilacion  de  Leyes  de  Espana," 
Libra  XI.  Titido  XXVIII.  Ley  IV.  and  Ley  V.  are  as  follows  :  — 

"  Ley  IV. — Don  Carlos  I.  y  Da  Jtiana,  en  Madrid,  ano  1534,  cap.  1,31,  y  en  Valla- 
dolid,  ano  548,  pet.  56. 

"  Cotiocimientos  reconocidos,  y  confesiones  que  traen  apare'jada  execucion. 

"  Porque  somos  informados,  que  ii  causa  de  no  se  executar  los  conoscimientos 
reconoscidos  por  las  partes,  y  las  confesiones  que  se  facen  en  juicio,  conio  los  otros 
contratos  otorgados  ante  nuestros  Escribanos  que  traen  aparejada  execucion,  se 
siguen  muchas  costas  y  gastos  ;  y  muchas  personas.  por  dilatar  la  paga,  apelan  de 
las  sentencias  que  contra  ellos  se  dan :  por  ende  ordenamos  y  mendamos  que  de 
aqui  adelante  los  conoscimientos  reconoscidos  por  las  partes  ante  el  Juez  que  manda 
executar,  o  las  confesiones  claras  fechas  ante  Juez  competente,  trayan  aparejada 
execucion ;  y  que  las  miestras  Justicias  las  executen  conforme  a  la  ley  de  Toledo 
suso  dicha.  que  fabla  sobre  la  execucion  de  los  contratos  guarentigios  (Ley  5,  tit. 
21,  lib.  4,  R.). 

"  Ley  Y.—D.  Felipe  II.,  en  Toledo,  a  25  de  Octiihre,  de  1560. 

"  Los  conocimientos  reconocidos  ante  los  Ministros  coinisionados  no  se  exeruten, 
sin  preceder  vista  y  mandamientu  de  Juez. 

"  Porque  en  las  C6rtes  que  celebramos  en  la  villa  de  Valladolid  el  ano  pasado 
de  1548,  por  un  capitulo  dellas,  mandamos,  que  los  reconoscimientos  de  los  conosci- 
mientos se  ficiesen  ante  los  .Jueces,  .so  ciertas  penas  contra  los  que  ficiesen  execuciones, 
no  se  faciendo  ante  ellos  el  reconoscimiento  :  y  porque  habiendo  las  partes  recon- 
oscido  los  tales  conoscimientos  ante  los  Escribanos  de  sus  Audiencias  y  Alguaciles, 
las  tales  Justicias  no  los  mandalian  executar,  por  no  se  haber  fecho  ante  ellos  los 
reconoscimientos;  y  porque  trae  inconveniente  el  cumplimiento  del  diclio  capitulo, 
ordinamos  y  mandamos,  que  agora  y  de  qui  adelante  los  reconoscimientos  de  los 
conoscimientos,  que  conforme  al  dicho  capitulo  se  lian  de  facer  ante  los  Jueces  y 
Justicias,  asimismo  haj-a  lugar  de  se  facer  y  fagan  ante  el  Alguacil :  o'  oficial  Escri- 
bano a  quien  el  Juez  le  comotiere  que  reconoza  ;  con  tanto  que  el  Alguacil  no  execute 
el  conoscimieiito  reconoscido,  fasta  que  traido  ante  el  Juez  y  por  el  visto,  lo  mande 
executar  ;  y  si  lo  executare  contra  el  tenor  de  lo  suso  dicho,  incurra  en  pena  de  lo 
que  montaren  los  derechos  de  la  execucion,  con  el  doblo>  para  la  Ciimara,  el  que  lo 
contrario  hiciere  ;  y  mandamos,  que  el  dicho  capitulo  se  entienda  conforme  a  lo 
en  esta  ley  conteuido  (Ley  6,  tif.  21,  lib.  4,  R.)." 

The  following  translation  of  the  above  was  appended  to  the  papers:  — 

"Law  IV. — Don  Carlos  and  Donna  Juana.  at  Madrid.  1534,  and  at  Valladolid, 
1548,  recognised  '  conocimientos,'  and  declarations  which  carry  prompt  execution. 

"Forasmuch  as  we  are  informed,  that  by  reason  of  the  non-execution  of    '  cono- 
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iiiienti)  "  (see  Nueman  and  Bai"ctti's  Span.  Diet.,  race  "  Conociniieuto  ")  included 
notes  of  hand  or  an  ordinary  ackno\vled;^n)ent ;  l)ut,  l)etweeu  parties  themselves, 
the  judgment  [422]  in  question  is  a  judgment  of  the  Court  itself,  entered  up  after 
an  action  had  lieen  brought,  pursuant  to  the  Ordinance,  No.  5,  of  1815,  which  Ordi- 
nance was  passed  expressly  to  assimilate  the  mode  of  proceeding  in  civil  actions 
in  Trinidad  to  that  of  the  Courts  of  Common  Law  at  Westminster  ;  and  we  submit, 
that  such  laws  have  no  application  to  and  do  not  reach  the  case  of  a  judgment  on 
cognovit.  From  the  time  of  the  Ordinance  of  1845,  the  practice  followed  with 
respect  to  judgments  by  cognovit  has  been  uniformly  that  which  was  followed  in 
this  case.  This  appears  from  the  official  certificate  of  the  Registrar  himself,  as 
returned  to  the  Court  and  appended  to  the  proceedings  here  (a).  We  submit,  there- 
fore,  that  these  [423]  laws,  even  if  they  applied  to  the  case  in  question,  would  afford 
no  ground  for  setting  the  judgment  aside;  that  it  is  plain,  that  by  the  Spanish  law 
an  acknowledgment  out  of  Court,  in  the  presence  of  two  witnesses,  is  of  equal  force 

cimientos,'  recognised  by  the  parties,  and  of  declarations  made  in  judicature,  in 
the  same  manner  as  other  contracts  executed  Ijefore  our  notaries,  which  carry 
prompt  execution  ;  consideralsle  costs  and  charges  are  incurred,  and  niany  persons, 
for  the  purpose  of  delaying  payment,  appeal  from  the  sentences  which  are  pro- 
nounced against  them :  We  therefore  order  and  command  that  henceforward  '  cono- 
cmiieiUo.s,'  recognised  by  the  parties  before  the  Judge  who  orders  execution  thereof, 
or  plain  declarations  made  before  a  competent  Judge,  shall  have  prompt  execution, 
and  that  our  Justices  shall  execute  the  same  in  conformity  with  the  law  of  Toledo 
above-mentioned,  which  relates  to  the  execution  of  contracts  of  guarantee. 

"  Law  v.— Don  Philipp  II.  at  Toledo,  the  25th  of  October,  1560. 

"  '  Conociiinenfos,'  recognised  before  any  commissioned  functionaries,  arc  not 
to  be  executed  without  previous  review  and  order  by  a  Judge. 

"  Wliereas,  in  the  Cortes,  w-hich  we  convoked  at  the  city  of  Yalladolid,  in  the 
past  year,  1548,  by  a  chapter  thereof,  we  ordered  that  the  recognition  of  '  conoci- 
mientos  '  should  be  made  Isefore  the  Judges,  under  certain  penalties,  against  those 
who  should  levy  executions  when  the  recognition  was  not  made  before  them  :  and 
whereas,  on  the  parties  having  recognised  such  '  conocimientos  '  before  the  notaries 
and  officers  of  their  audiences,  the  said  Justices  did  not  order  the  same  to  be  exe- 
cuted, inasmuch  as  the  recognition  had  not  been  made  before  them:  and  whereas 
the  fulfilment  of  the  said  chapter  gives  rise  to  inconvenience:  W^e  order  and  com- 
mand, that  now  and  henceforward,  the  recognitions  of  '  conociinientos.'  which,  in 
conformity  with  the  said  chapter,  have  to  be  made  liefore  the  Judges  and  Ju.stices, 
may  and  shall  lawfully  be  made  before  the  officer  or  official  notary,  whom  the  Judge 
may  commission  for  such  recognition  ;  but,  nevertheless,  the  officer  shall  not  execute 
the  '  conocimiento  '  so  recognised,  until  it  has  been  laid  before  the  Judge  and  re- 
viewed by  him,  and  the  latter  shall  have  ordered  the  execution  thereof,  and  if  he 
execute  the  same  contrary  to  the  tenor  of  the  alwve,  the  party  so  acting  contrary 
shall  incur  the  penalty  of  the  amount  of  the  execution  dues,  and  of  double  that 
amount  to  the  Exchequer,  and  we  direct  that  the  said  chapter  shall  be  understood 
in  conformity  with  the  tenor  of  this  law." 

(a)  This  "certificate  wa.s  as  follows: — "I  the  undersigned,  Thornton  Warner, 
Rei^istrar  of  tlie  Supreme  Civil  Court,  do  hereby  certify,  that  I  have  been  Escribano 
of  the  Court  of  First  Instance  of  Civil  Jurisdiction,  now  the  Supreme  Civil  Court, 
from  the  month  of  March  in  the  year  18:?S  to  the  1st  day  of  October,  1845,  and 
Rpo'istrar  of  the  said  Supreme  Civil  Court  from  the  last-mentioned  time  to  this  pre- 
sent date.  That  since  the  said  first  day  of  October.  1845,  the  day  on  which  the 
Ordinance,  No.  5,  for  the  year  1845,  entitled  'An  Ordinance-for  the  better  ad- 
ministration of  justice,  and  for  extending  the  benefit  of  Trial  by  Jury  to  certain 
civil  cases,  and  for  assimilating  the  mode  of  proceeding  in  civil  actions  to  that  of 
the  Courts  of  Connnon  Law  at  Westminster,'  came  into  operation  in  this  island,  the 
practice  of  the  Court  with  regard  to  confessions  or  cognovits  was  and  still  is,  that 
the  confession  was  signed  by  the  Defendant  in  the  presence  of  his  solicitor,  and  was 
then  attached  to  the"  proceedings  in  the  cause,  and  on  an  application  made  to  a 
sitting  Judge  by  the  Plaintiff's  solicitor,  and  on  the  production  of  the  confession, 
and  on  the  appearance  and  consent  of  the  solicitor  for  the  Defendant,  final  judg- 
ment was  entered  up  by  the  Registrar  as  the  order  of  the  Judge,  pursuant  to  the 
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with  an  acknowledgment  before  the  Escribano  ;  but,  if  the  objection  were  a  valid 
one.  it  could  only  have  been  raised  l)y  appeal,  brought  within  a  limited  time;  and 
the  Defendant  w"as  by  his  delay  and  acquiescence  precluded  from  raising  such  an 
objection  on  which  he'relied.     They  referred  to  Croifiehl  v.  Stanley  {i  B.  and  Ad.  87). 

Sir  John  Jervis. — Their  Lordships  are  of  opinion,  that  the  Order  of  the  Court 
below,  setting  aside  the  cognovit,  must  be  reversed. 

[424]  This  appeal  comes  on  ex  parte,  and  a  majori{y,  although  a  bare  majority, 
of  the  Court  Ijelow  having  made  the  Order,  setting  aside  the  cognovit,  this  Court  is 
bound  to  take  each  point,  which  is  capable  of  arising,  upon  the  facts  and  statements, 
and  to  see  whether  either  can  be  supported  without  reference  to  the  statement  in  the 
case,  that  there  was  one  point  only,  upon  which  the  Chief  Justice  differed  from  Mr. 
Justice  Bowen. 

Now,  there  are  four  points,  as  we  understand,  open,  upon  these  proceedings; 
one  is,  that  Cazabon  was  induced  by  fraud  to  give  tlie  cognovit.  That  is  met 
directly  upon  the  facts  by  his  own  attorney,  and  there  seems  also  to  be  no  doubt 
upon  the  matter,  that  this  point  would  not  be  available  upon  the  evidence,  as  a  matter 
of  fact,  to  set  aside  the  execution  of  this  instrument. 

The  second  point  is  a  matter  of  form,  which  would  be  open,  and  the  party  would 
be  entitled  to  take  advantage  of  it,  even  tliough  he  had  appeared,  and  had  done 
several  acts  subsequently.  A  pure  irregularity  might  be  waived  by  laches,  but  the 
rule  of  Court  here  is,  that  if  there  be  a  non-compliance  with  a  statute,  the  instru- 
ment is  void,  and  being  void,  cannot  be  subsequently  set  up  by  a  subsequent  recogni- 
tion. The  point,  therefore,  is,  whether  it  be  or  be  not  a  void  instrument  for  want 
of  an  attestation  in  the  terms  of  the  Ordinance? 

Section  98  of  Ordinance,  No.  5,  of  18-15,  provides,  that  no  warrant  of  attorney 
shall  be  of  force  unless  accompanied  by  certain  formalities.  Now,  in  terms,  that 
Ordinance  does  not  apply  to  cognovits,  according  to  the  decisions  of  the  Court  in 
that  country,  but  still  it  is  possible  so  to  apply  it,  and  it  appears  the  prac-[425]-tioe 
of  the  Court  has  been  founded  upon  certain  pai'ts  of  this  Ordinance,  with  re- 
ference to  cognovits,  and  that  being  so,  we  must  judge,  not  by  the 
technical  words  of  the  Ordinance,  but  by  the  practice,  and  the  practice 
as  certified  by  the  officer  of  the  Court,  and  confirmed  by  the  produc- 
tion of  the  precedents  set  forth,  is  precisely  in  conformity  with  the  execu- 
tion of  this  instrument.  Ever  since  the  passing  of  the  Ordinance,  the  form  of  cog- 
novits has  been  uniformly  in  the  form  of  the  instrument  in  this  case;  the  practice, 
therefore,  seems  to  have  been  as  certified  by  the  officer  of  the  Court,  and  the  Chief 
Justice  agreed  with  Mr.  Justice  Bowen,  that  this  objection  was  not  an  available  one. 

The  next  and  third  objection  is,  that  the  proceedings  are  irregular,  because  the 
Defendant,  appearing  in  person,  did  not  leave  a  note  of  his  domicile,  according  to 
the  rule  of  Court.  Now,  that  regulation  is  for  the  benefit  of  the  party,  and  is  for 
the  purpose  of  taking  care  that  he  shall  be  served  with  the  papers  in  the  cause. 
If  he  appear  in  person,  and  has  not  a  dwelling  or  domicile  in  the  town,  he  is  to  leave 
a  note  of  some  recognised  place  of  domicile,  and  the  sei-vice  of  all  papers  may  \>e 
by  personal  delivery  to  the  party,  or  by  leaving  them  at  such  domicile.  In  this  case 
he  appears  in  person,  and  does  not  comply  with  this  regulation,  probably  because 
he  confesses  the  judgment,  and,  we  think,  tliat  the  place  of  domicile  being  for  his 
own  benefit,  he  waives  it,  by  appearing,  and  it  forms  no  ground  of  irregularity  as 
regards  the  instrument. 

The  fourth  and  la.st  objection  seems  to  be  that  whicli  pres-sed  upon  the  mind  of 

terms  of  the  confession,  but  no  notice  was  ever  taken  in  the  entry  of  the  judgment, 
that  the  Defendant's  solicitor  had  ajjpeared.  And  I  certify  that  this  practice  was 
pursued  in  a  certain  action  of  record  in  the  Supreme  Civil  Court,  No.  204,  and  en- 
titled '  In  the  matter  of  the  Colonial  Bank  v.  Francois  Cazabon.'  And  1  further 
certify  that  in  sixty-one  causes  entered  in  the  said  Supreme  Civil  Court  since  the 
month  of  October,  1845,  judgments  have  been  entered  u]i  on  confession,  drawn  out 
and  atte.sted  in  a  similar  manner  .in  every  respect  as  the  aliove-mentioned  case  of 
the  'Colonial  Ban?,-  v.  Francois  Cazabon.' 

"  Thornton  Warner, 
"  Registrar  of  the  Supreme  Civil  Court,  Trinidad." 
"  Trinidad,  4th  of  January,  1850." 
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the  Chief  Justice,  and  it  is,  tliat  tliis  instrument  being  executed  according  to  the 
practice,  as  certilied  h}-  the  officer,  was  in  violation  of  [426]  the  provisions  of  certain 
laws  of  Spain,  ajiplical^lo  to  this  colony.  Now,  for  the  meaning  of  these  laws,  we 
have  been  referi-ed  to  the  laws  themselves,  and  on  looking  at  them,  it  does  not  ap- 
pear, even  if  a  cognovit  be  an  instrument  within  the  meaning  of  the  word  "  conoci- 
7)iientu)i,"  and  even  if  it  ha  not  executed  within  the  operation  of  this  law,  by  the 
uniform  practice  which  has  prevailed  for  many  years;  it  does  not  aj)pear  that  these 
laws  will  make  the  instrument  void  for  non-compliance  with  them,  because  the  pvo- 
vision  substituting  a  Judge  for  the  officer  of  the  Court,  says,  that  such  instruments 
frequently  have  not  been  carried  into  prompt  execution,  and  great  costs  have  been 
incurred  ;  therefore,  that  all  instruments  of  this  sort  shall  henceforw-ard  be  recog- 
nised before  a  competent  Judge,  and  shall  go  on  promptly.  It  does  not  say,  "  it 
shall  not  go  on  at  all ;"  it  does  not  say,  "  it  shall  be  void."  Even  if  it  be  an  instru- 
ment coming  within  the  terms  of  the  Ordinance,  requiring  recognition  before  a 
Judge,  or  before  the  Registrar,  that  regulation  does  not,  in  terms,  make  it  a  void 
instrument  for  non-compliance  with  it ;  and  we  think  it  would  be  a  binding  instru- 
ment, even  if  it  were  not  shown  Ijy  tjie  practice  of  the  Court  not  to  have  been  within 
the  contemplation  of  the  Ordinance,  which  view  is  justified  by  the  terms  of  the 
Ordinance  itself. 

It  seems  to  us,  therefore,  that  this  being  the  ground  on  which  the  Chief  Justice 
pronounced  the  judgment,  he  took  an  erroneous  view  of  the  application  of  the  law 
to  this  subject,  and  that  the  judgment  of  Mr.  Justice  Bowen  was  the  right  one  upon  the 
matter,  and,  therefore,  the  Order  must  be  reversed.  As  we  reverse  the  order,  setting 
aside  the  cognovit,  the  cognovit  will  stand  good. 

[427]  Tlie  order  will  be  to  discharge  the  rule.  We  presume  the  costs  will  be  costs 
in  the  cause.  Where  there  is  a  difference  of  opinion  in  the  Courts  here,  the  rule  is 
not  to  give  costs. 

The  report  of  their  Lordships,  which  was  confirmed  b}^  Her  Majesty,  was,  "  that 
the  judgment  of  the  Supreme  Civil  Court  of  the  Island  of  Trinidad,  dated  the 
23rd  of  August,  1849,  ought  to  be  reversed,  and  the  rule  tiisi  discharged  with  costs, 
in  the  Court  below." 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

JOHN  POLLOK  and  Others,— Appellants;  DUNCAN  McALVm,~Re.':ponde>it.  * 

[June  24,  1851]. 

"  The  Lochubo." 

The  owners  of  a  vessel  having  a  duly  licensed  pilot  on  board  are  protected  by 
the  Pilot  Act,  6  Geo.  IV.  c.  125,  s.  55,  from  liability  for  damage  solely  occa- 
sioned by  the  fault  of  the  pilot. 

Aliter.  If  the  blame  is  mutually  imputable  to  the  pilot,  and  master  and  crew 
[7  Moo.  P.C.  428]. 

Wiere  a  collision  was  occasioned  by  the  improper  sailing  and  steering  of  a  vessel, 
the  exclusive  act  of  the  pilot,  the  owners  of  the  vessel  were  held  (reversing  the 
judgment  of  the  Court  below)  entitled  to  the  exemption  provided  by  the 
Statute,  6  Geo.  IV.  c.  125,  s.  55. 

This  was  an  appeal  from  the  Court  of  Admiraltj',  in  a  cause  of  damage,  civil 
and  maritime,  promoted  [428]  by  tlie  Respondent,  the  master  and  sole  owner  of  the 
vessel  ''  Aberfoyle,"  against  the  ship  "  Lochliho  "  case  reported  nu/ii.  "  T/ie  Lochliho," 
3  W.  Rob.  310). 

The  facts  of  the  case,  the  principal  arguments  urged,  and  authorities  cited  upon 
the  appeal,  are  fully  set  forth  in  the  judgment. 

*  Present :  The  Chief  Baron  of  the  Exchequer  (Sir  Frederick  Pollock),  the  Chief 
Justice  of  the  Connnon  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Sir  Herbert  Jenner 
Fust,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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The  appeal  was  argued  hy  Sir  Fitzroy  Kelly,  Q.C.,   and  Dr.   Bayford,   for  the 
Appellants;  and  Dr.  Addams,  and  Dr.  Twi.«s,  for  the  Respondent. 
Judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (July  14,  1851). — In  this  case  an  action  was 
entered  by  the  owners  of  the  ship  "  Aherfoyle,"  against  the  owners  of  the  "  Lochlibo," 
for  damage. 

The  "  Aherfoyle  "  was  lying  at  anchor  in  the  Downs,  on  the  night  of  the  14th  of 
December,  1849,  when,  about  eleven  o'clock,  she  was  struck  on  the  starboard  side 
with  great  violence  by  the  "  Lochliho,"  which  was  proceeding  up  the  channel. 

In  the  Court  below  it  was  contended  by  the  Defendants,  that  the  damage  was 
owing  in  part  to  the  fault  of  the  "  Aherfoyle."  It  was  said,  that  she  was  not  lying 
in  the  proper  anchorage,  and  had  not  proper  lights  displayed,  and  that  there  was 
no  Ijlanie  attributable  to  the  "  Lochliho." 

In  the  argument  before  us,  these  grounds  of  defence  were  abandoned  ;  it  was 
admitted,  that  no  blame  was  attributable  to  the  "  Aherfoyle,"  and  that  some  blame 
was  attributable  to  the  "  Locliliho ;"  but  it  was  contended,  that  such  blame  was 
attributable  exclusively  [429]  to  the  pilot,  and  that,  therefore,  by  virtue  of  the  Act 
of  Parliament,  6  Geo.  IV.  c.  125,  the  owners  are  discharged  from  their  responsibility. 

The  Court  below  was  of  opinion,  that  the  "  Locliliho  "  sailed  through  the  Downs 
at  a  time  and  with  a  speed  which  made  it  hardly  possible  that  she  should  pass  without 
danger  to  other  vessels,  and  that  such  sailing  was  improper ;  but  that  her  so  sailing 
was  exclusively  the  fault  of  the  pilot. 

Their  Lordships  entirely  concur  with  the  Court  below  on  both  these  points,  and 
they  think  that  this  improper  proceeding  was  the  primary  cause  of  the  accident. 
But  that  alone  is  not  sufficient  to  dispose  of  this  case.  If  it  appears  that  the  sub- 
sequent accident  was  owing,  even  in  pai-t,  to  the  misconduct  of  the  master  and  crew, 
the  owners  could  not  protect  themselves  from  liability,  on  the  ground,  that  the  pilot 
was  also  to  blame,  although,  by  directing  the  ship  to  sail  at  such  a  time  and  with 
such  a  speed,  he  was  the  principal  author  of  the  misfortune. 

The  Act  of  Parliament  only  exonerates  the  owners  from  liability,  for  the  ignorance 
and  misconduct  of  the  pilot,  and  if  the  orders  of  the  pilot  are  disobeyed,  or  the  duties 
which  belong  to  the  master  and  crew  are  not  properly  performed,  and  an  accident 
under  those  circumstances  occurs,  the  owners  remain  liable. 

This  was  distinctly  decided  in  the  case  of  the  "  Diana,"  when  the  decision  was 
confirmed  Ijy  this  Court,  and  the  principles  on  which  it  proceeds  very  clearly 
explained  by  Lord  Brougham,  in  the  judgment  reported  (4  Moore's  P.C.  Cases,  11). 
In  the  subsequent  case  of  the  "  Christiana,"  which  was  brought  here  by  appeal, 
Ihniinuind  v.  Rogers  (7  Moore',?  P.C.  Cases,  160),  the  same  principles  were  acted  upon, 
[430]  and  it  was  held,  that  there  might  be  circumstances  in  which  the  measures  to  be 
adopted  were  so  obvious,  that  though  the  pilot  ought  to  have  ordered  them, 
his  neglect  to  do  so  was  no  excuse  for  the  master  and  crew  omitting  to  adopt  them. 

It  was  contended  at  the  bar  that,  in  this  case,  the  impropriety  of  sailing  through 
the  Downs  was  so  manifest,  that  the  captain  ought  to  have  refused,  in  spite  of  the 
[lilot's  opinion,  to  permit  the  ship  to  proceed.  But  we  cannot  assent  to  this.  It 
would  be  very  dangerous  to  hold,  that  there  can  be  any  divided  authority  in  the 
sliip  with  reference  to  the  same  subject,  and  whether  the  ship  was  to  anchor  or  to 
proceed  was  a  matter  which  we  think  belonged  exclusively  to  the  pilot  to  decide. 

The  owners  here  have  undertaken  to  show  that  their  master  and  crew  did  their 
duty,  and  that  the  accident  arose  entirely  from  their  obedience  to  the  orders  of  the 
pilot.     The  question  is,  whether  upon  the  wliole  case  this  is  made  out. 

The  Court  below  has  been  of  opinion  that  proof  of  this  has  failed  on  these 
grounds. 

First.  That  sufficient  evidence  has  not  been  produced  to  prove  that  a  look-out 
was  kept  by  the  "  Lochliho :"  such  as  the  state  of  the  weather  required. 

Second.  That  the  starboarding  the  helm,  under  the  circumstances,  was  an 
improper  measure,  and  that  such  measure  was  not  the  exclusive  act  nf  the  pilot,  but 
tliat  there  was  an  improper  interference  with  him. 

I'liori  the  first  point,  two  reasons  onlv  for  hohliiiu-  fliat  there  was  not  a  sufficient 
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look-out  were  urged  at  our  liar  ;  one,  that  the  two  incii  who  were  employed  on  the 
look-out  in  tlie  hows,  have  not  l)een  examined;  the  other,  that  it  appears  that  neither 
of  those  men  [431]  tirst  signalled  the  ship  ahead,  but  it  was  first  signalled  by  the 
boatswain. 

We  are  far  from  thinking  that  there  is  not  considerable  weight  in  these  obser- 
vations, but  we  must  examine  the  evidence  which  there  is,  in  order  to  judge  whether, 
without  further  proof,  it  is  or  is  not  sufficient. 

Now,  the  evidence  is  very  strong  upon  this  point.  It  is  sworn  by  the  master 
and  by  the  two  mates,  and  by  the  boatswain  and  two  seamen,  not  only,  iii  general 
terms,  that  a  good  look-out  was  kept,  but  they  state  what  was  done  ;  that  two  men  were 
placed,  one  on  each  bow  of  the  .ship,  and  that  in  addition  to  this,  the  lioatswain  was 
stationed  in  the  kiiighthead  at  the  bowsprit,  for  the  same  purpose.  This  account  is 
fully  confirmed  by  the  pilot,  and  it  is  remarkable  that  Wilson,  the  chief  mate,  who, 
in  other  respects,  has  given  material  evidence  against  the  parties  who  produced  him, 
states  that  he  has  no  doubt  that  a  good  look-out  was  kept.  In  addition  to  this,  it  is 
sworn,  and  not  contradicted,  that  the  pilot  and  the  master  were  in  constant  com- 
munication with  the  men  on  the  look-out,  and  keeping  up  their  attention  to  their 
duty. 

The  fact,  that  notwithstanding  a  good  look-out  was  kept,  the  "  Lochliho  "  came  so 
near  the  "  Aherfoyle,"  without  perceiving  her,  seems  to  be  accounted  for  by  the 
circunLstance,  that  the  "  Lorhliho  "  had  turned  from  her  course,  in  order  to  avoid 
another  ship,  which  was  between  her  and  the  "  Aherfoyle,"  and  it  seems  not  improb- 
able that  this  other  ship  would,  for  some  time,  intercept  the  view  of  the  "  Aherfoyle." 

Even  the  evidence  on  the  part  of  the  "  Aherfoyle  "  seems  to  us  to  show  that, 
altliough  a  good  look-out  was  kept,  the  "  Lochliho  "  might  well  approach  dangerously 
near  to  the  "  Aherfoyle  "  without  seeing  her.  [432]  The  allegation  on  the  part  of 
the  claimants  is,  that  they  kept  a  good  look-out  and  descried  the  "  Lorhliho  "  when 
she  was  at  a  distance  of  a  quarter  of  a  mile.  Now,  the  "  Aherfoyle  "  was  a  ship  of 
416  tons,  lying  at  anchor.  The  "Lochliho"  was  a  ship  of  about  1000  tons,  under 
sail,  and  we  are  informed  by  the  masters  of  the  navy  who  assist  us,  that  the  latter  ship 
might  be  seen  at  twice  the  distance  at  which  the  former  would  be  visible. 

We  cannot  say,  therefore,  that  the  circumstances  of  the  case  are  such  as  to 
induce  us  to  disbelieve  the  positive  evidence  on  this  point,  on  the  part  of  the  "  Loch- 
liho." That  the  boatswain  should  first  see  the  .ship  might  be  mere  accident  ;  the 
whole  interval  between  seeing  the  ship  and  the  collision  was  one  of  but  a  few  minutes. 
We  proceed  then  to  consider  whether  the  act  of  starboarding  the  helm  was,  under 
the  circumstances,  an  improper  act,  and  if  so,  whether  it  was  the  act  of  the  pilot 
alone,  or  whether  there  was  any  interference  with  him  on  the  part  of  the  master  or 
crew. 

The  masters  of  the  navy  are  inclined  to  think  that,  under  the  circumstances, 
considering  that  the  "  Lochliho's  "  helm  had  just  before  been  put  hard-a-port,  and 
that  she  was  then  very  close  to  the  "  Aherfoyle,"  it  was  a  wrong  measure  to  starboard 
the  helm,  they  doubt  whether,  in  the  then  position  of  the  ship,  any  manoeuvre  could 
have  avoided  the  collision.  But  assuming  the  act  to  have  been  erroneous,  the  material 
question  is,  was  it  the  act  of  the  pilot  alone,  or  was  there,  as  held  in  the  Court  below, 
an  improper  interference  with  him? 

This  interference  must  consist,  either  in  what  was  said  by  the  seamen  on  the  first 
discovery  of  the  ship,  [433]  calliiig  out  to  sturjjoard  the  helm  ;  or  in  the  orders 
represented  by  Wilson  to  have  been  given  by  the  master.  The  latter  ground  alone 
was  relied  upon  in  the  argument  before  us ;  and  it  appears  to  us  impossible  that  the 
exclamation  of  the  boatswain,  when  he  found  that  they  were  close  upon  the  "  Aher- 
foyle,"  and  suggesting  the  manoeuvre  which  seemed  to  him  necessary  to  avoid  her, 
can  be  considered  as  an  interference.  He  cannot  be  considered  as  giving  orders ;  he 
was  not  in  a  situation  to  give  any.  The  master  and  the  pilot  were  by  the  helm,  and 
if  what  was  done  was  done  by  the  orders  of  the  pilot,  acting  upon  the  best  judgment 
which  he  could  form,  in  the  circumstances  in  which  the  ship  was  placed,  with  such 
information  and  advice  as  were  given  to  him  in  the  hurry  of  tlie  moment,  the 
act  must  be  deemed  exclusively  his  act. 

The  other  act  of  interference  referred  to  is  that  imputed  to  the  master.  This 
depends  entirely  upon  the  evidence  of  Wilson.     He  being  examined  on  the  part  of 
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the  Defendants,  states  a  clear  case  of  interference  on  the  part  of  the  master;  for  he 
states  not  suggestions  made  to  the  pilot,  but  that  the  pilot  having  given  orders  to 
port  the  helm,  the  master  ordered  it  to  be  starboarded,  and  that  in  consequence  of 
these  contradictory  orders,  nothing  was  done,  or  at  least  nothing  was  done  effectually 
with  the  helm,  and  in  consequence  the  collision  took  place. 

But  this  evidence  is  in  direct  contradiction  to  the  testimony  of  every  other 
witness  on  board  the  "  Lochliho."  The  master  distinctly  swears  that  he  never 
interfered  in  any  way.  The  pilot,  whose  interest  would  rather  seem  to  be  to  remove 
the  blame  from  himself,  not  only  says,  that  there  was  no  interference  [434]  with 
him,  but  he  swears  that  he  immediately  ordered  the  helm  to  be  starboarded,  and  that 
in  his  judgment,  at  the  time  of  his  examination,  that  measure  was  the  proper 
measure,  and  did,  in  fact,  though  it  could  not  prevent  the  collision,  materially 
diminish  its  violence. 

Now,  Wilson  states  in  his  examination  on  interrogatories,  that  the  pilot  and  the 
master  not  only  gave  contradictory  orders,  one  directing  the  helm  to  be  ported,  the 
other  ordering  it  to  be  starboarded,  but  "  that  each  of  them  were  then  singing  out  to 
the  men  at  the  wheel,  first  one  way  and  then  another,  so  that  the  hehnsman  did  not 
know  what  to  do,  and  heaved  the  hehn  first  one  way  and  then  another." 

Now  if  this  were  so,  not  only  the  master  and  the  pilot  must  be  guilty  of  direct 
perjury,  but  what  was  said  must  have  been  heard  by  other  seamen  as  well  as  Wilson ; 
at  all  events  by  the  men  at  the  wheel.  Cole,  one  of  the  witnesses,  was  at  the  wheel, 
and  his  evidence  is  quite  inconsistent  with  Wilson's  statement.  He  says,  "  Immedi- 
ately after  the  '  Aherfut/Ie  '  was  so  reported,  the  pilot  sang  out  to  us  to  put  the  helm 
hard  a-starboard.  He  said,  '  Hard-a-starboard  '  at  once,  and  not  first  '  Starboard,' 
and  then  '  Hard-starboard  ;  '  we  immediately  obeyed  his  orders  and  put  the  helm 
hard-a-starboard  accordingly,  the  captain  being  on  the  poop  at  the  time,  and 
standing  by  to  see  that  we  did  it."  This  is  continued  by  Anderson  and  by  Fraser,  and 
we  must  disbelieve  all  these  witnesses,  as  to  a  matter  on  which  their  statements,  if 
untrue,  must  be  wilfully  false,  unless  we  disbelieve  the  account  given  by  Wilson.  The 
only  piece  of  evidence  which  is  supposed  at  all  to  confirm  him,  namely,  the  state- 
ments of  Anderson,  that  the  master  said  to  the  pilot  immediately  after  the  [435] 
collision,  "  I  know  you  did  wrong,"  does  not  at  all  show  that  the  master  had  himself 
given  any  orders  the  contrary  to  those  of  the  pilot. 

Upon  the  whole,  therefore,  their  Lordships  are  of  opinion,  that  the  original  and 
principal  cause  of  the  damage  was  the  improper  sailing  of  the  "  Lochliho,"  which  was 
the  act  of  the  pilot  exclusively ;  that  if  any  sulisequent  fault  was  committed  by  the 
improper  steering  of  the  ship,  that  also  must  be  imputed  exclusively  to  the  pilot; 
and  that  the  owners  are,  therefore,  protected  by  the  effect  of  the  Statute  referred  to. 

The  result  is,  that  we  must  tender  our  advice  to  Her  Majesty,  to  reverse  the 
judgment  in  the  Court  below,  and  to  dismiss  the  suit,  but  without  any  costs,  either  in 
this  Court  or  in  the  Court  below. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XX.  Colt^ision;  10.  Compulsory  Pilotaye;  a.  Gener- 
ally; d.  Duties  of  Pilot.  S.C.  below,  3  Rob.  W.  310.  Approved  as  to  relative 
duties  of  crew  and  pilot,  in  Wood  v.  SmifJi,  The  City  of  Cambridge,  1874,  L.R. 
5  P.C.  451  ;  and  The  Oakfield,  1886,  11  P.D.  34.] 


[436]  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM  \jkYY,— Appellant;  WILLIAM  liklLEX ,— Respondent  *  [June  26,  1851]. 

Before  a  party  can  be  admitted  to  appeal  in  forma  pauperis  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  the  Courts  in  Doctors'  Commons,  he  must 

*  Present:  The  Chief  Baron  (Sir  Frederick  Pollock),  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  T.  Pembcrton  Leigh,  and  the  Right  Hon.  Sir  Edward 
Ryan. 
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have  a  certificate  of  an  advocate  of  the  bar  of  those  Courts,  that  he  has  a  just 
and  probable  cause  of  ajipeal. 
Upon  such  certificate,  and  taking  the  usual  oatli  as  a  pauper,  the  Surrogate  may 
admit  an  appeal  in  forma  pauperis. 

This  was  an  application  respecting  the  admission  of  Lait  to  appeal  in  forma 
pauperis,  from  the  sentence  of  the  Prerogative  Court  of  Canterbury.  Lait  had 
presented  a  petition  to  Her  Majesty,  praying  to  be  permitted  to  appeal  w  foi-tnu 
pauperiit,  which  petition  had  been  referred  to  the  Judicial  Committee  under  the 
general  order  of  reference.  When  he  appeared  betore  the  Surrogate,  in  order  to 
take  the  oath,  the  proctor  for  Bailey  ol)jected,  and  the  Surrogate  referred  the  matter 
to  the  Judicial  Coinniittee.     In  these  circumstance^, 

Dr.  Addams,  for  Bailey,  moved  that  their  Lordshijis  would  allow  the  Appellant 
to  show  cause  why  he  should  be  admitted  to  appeal  in  forma  jxinperis,  to  dispose  of 
the  question.     He  did  not  oppose  Lait  taking  the  oath. 

Lait  appeared  in  person,  and  prayed  their  Lordships  to  admit  him  to  sue  in 
foniKi  pauperis,  offering  to  take  the  usual  oath  of  being  a  pauper. 

[437]  Sir  Frederick  Pollock. — In  the  Common  Law  Courts  precaution  is  taken 
to  ascertain  that  there  is  good  ground  of  litigation ;  parties  ought  not  to  l>e  vexed 
with  a  suit  which  must  entail  expense.  We  require  a  certificate  from  a  gentleman 
at  the  bar  that  there  is  good  ground  for  appeal,  and  the  pauper  is  required  to  make 
oath  io  the  facts  of  the  ground  alleged. 

Mr.  Peml^erton  Leigh  : — It  is  clear  that  there  ought  to  be  some  check  upon  parties 
applying  for  leave  to  appeal  in  forma  pauperis.  We  will  consider  this  application, 
and  see  if  we  can  make  some  general  order. 

Judgment  was  delivered  on  the  following  day  (27th  of  June),  by 

The  Riglit  Hon.  Dr.  Lushington. — Their  Lordships  consider  that  a  certificate 
signed  by  Counsel,  that  the  cause  is  a  proper  one  for  appealing,  ought  to  be  produced, 
when  their  Lordships,  if  they  think  fit,  will  order  the  Surrogate  to  admit  the  appeal 
in  the  usual  way.     This  rule  is  to  be  general,  and  apply  to  all  pauper  appeals. 

The  following  minute  was  made  thereon.  Their  Lordships  direct  Lait  to  be 
admitted  by  any  one  of  their  Surrogates  to  sue,  on  his  taking  the  usual  oath,  but 
for  the  purpose  only,  in  case  his  admission  should  be  olijected  to,  of  determining  the 
question  of  such  admission,  but  absolutely  in  case  he  should  not  be  objected  to,  and 
further  provided  he  shall  exhibit  a  certificate  of  an  advocate  of  the  bar  of  Doctors' 
Commons,  that  he  has  a  just  and  probable  cause  of  appeal. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  6.  Practice;  1.  Appeals 

in  forma  pauperis. 


[438]     ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

CORNELIA  AUGUSTA  Q.Q'^^YAASS. ,— Appellant ;  The  REV.  PIERCE  CONNELLY, 

—Respondent  *  [June  27  and  28,  1851]. 

American  subjects,  born  and  domiciled  in  the  State  of  Pennsylvania,  contracted 
a  marriage  in  that  State,  in  the  year  1831,  being,  at  the  time,  members  of 
the  Protestant  Episcopal  Church  in  America.  Afterwards,  the  husband 
was  appointed  Rector  of  a  Church  in  the  State  of  Mississippi,  where  he  re- 
sided with  his  wife  till  1835.  At  that  time  the  wife  became  a  convert  to  the 
Roman  Catholic  faith.  In  1836,  both  parties  went  to  Rome,  where  they 
abjured  the  Protestant  faith,  and  were  formally  admitted  members  of  the 
Roman  Catholic  Church.     They  afterwards,  in   1838,  returned  to  America, 

*  Present :   The  Chief  Baron  (Sir  Frederick  Pollock),  the  Right  Hon.  Dr.  Lushing- 
ton, the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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and  resided  in  the  State  of  Louisiana.  In  1843,  they  again  went  to  Rome, 
and  upon  the  rescript  and  allowance  of  the  Pope,  on  the  joint  petition  of  the 
husband  and  wife,  the  husband  and  wife  (with  his  concurrence)  took  the 
vows  of  perpetual  chastity  and  religious  professions,  the  husband  ultimately 
taking  orders  ;  and  the  wife  entered  into  a  religious  house  as  a  nun,  taking 
the  vows  of  poverty  and  obedience,  whereupon  thej'  separated  and  lived  apart. 
In  1846,  they  came  to  England;  the  husband  l>ecame  private  Chaplain  in  a 
Catholic  family,  and  the  wife  tlie  Superioress  of  a  religious  community.  In 
1848,  the  husband  recanted  the  Roman  Catliolic  faitli,  and  again  became  a 
Protestant,  when  lie  applied  to  his  wife  to  return  to  matrimonial  cohalntation, 
which  she  refused  ;  thereupon  he  instituted  a  suit  for  restitution  of  conjugal 
rights,  to  which  the  wife  pleaded,  as  a  bar,  that  the  rescript  of  the  Pope,  and 
the  acts  of  the  parties  at  Rome,  had  the  force  and  effect  of  a  judicial  sentence 
of  separation,  a  mensa  et  thora.  The  Judge  of  the  Arclies  Court  rejected  the 
allegation,  on  the  ground,  that  the  facts  pleaded  would  not,  even  if  proved, 
constitute  a  bar  to  the  luisband's  right  to  a  sentence  for  restoration  of  con- 
jugal rights.  Upon  appeal  to  the  Judicial  Committee,  the  allegation  was 
admitted,  and  directed  to  be  reformed,  by  pleading  the  law  of  Pennsylvania 
as  applicable  to  the  circumstances,  in  case  the  suit  had  been  brought  to 
adjudication  there,  and  also  the  domicile  of  the  husband  at  the  time  of  the 
transactions  at  Rome. 

This  was  a  suit  for  restitution  of  conjugal  rights,  promoted  by  Rev.  Pierce 
Connelly,  clerk  (the  Re-[439]-spondent),  against  the  Appellant,  his  wife.  The  wife 
put  in  a  responsive  allegation,  pleading  in  bar  to  the  suit  a  rescript  of  the  Pope  of 
Rome,  which  she  alleged  operated  as  a  sentence  of  separation,  a  mensa  et  tlioro,  and 
she  f  urtlier  pleaded,  that  she  was  a  nun  in  a  religious  house,  having  taken,  with  her 
husband's  consent,  tlie  vow  of  chastity. 

The  history  of  the  parties,  and  the  circumstances  which  led  up  to  this  suit,  are 
fully  detailed  in  the  allegation,  the  rejection  of  which  by  the  Court  below,  after 
having  been  reformed  by  its  direction,  was  the  subject  of  this  appeal. 

The  libel  given  in  on  behalf  of  Mr.  Connelly  pleaded,  that  he  was  married  to  Mrs. 
Connelly  on  tlae  1st  of  December,  1831,  in  the  city  of  Philadelphia,  in  the  United 
States  of  America,  according  to  the  rites  and  ceremonies  of  the  Protestant  Episcopal 
Church  in  the  United  States,  the  same  being  identical  with  the  rites  and  ceremonies 
of  the  Church  of  England,  by  the  Bishop  of  the  diocese  of  Pennsylvania.  That  five 
children,  three  of  whom  were  then  living,  were  the  fruit  of  the  marriage.  That  Mr. 
and  Mrs.  Connelly  cohabited  together  in  the  United  States,  until  the  end  of  the  year 
1835,  and  afterwards  in  Rome,  until  June,  1846;  that  in  September,  1846,  they  came 
over  to  England,  where  they  both  had  ever  since  resided,  but  that  Mrs.  Connelly,  in 
October,  1847,  without  any  lawful  cause,  withdrew  herself  from  cohabitation  with 
her  liusband,  and  refused  to  return  to  cohabitation  with  him,  and  the  libel  concluded 
by  praying,  that  Mrs.  Connelly  might  be  compelled  to  return  home  to  her  husband. 

The  libel  was  admitted  without  opposition,  and  the  marriage  confessed. 

[440]  All  allegation  responsive  to  tlie  libel  was  given  in  on  behalf  of  Mrs.  Connelly. 
It  was  opposed,  and  afterwards,  upon  the  suggestion  of  the  Dean  of  the  Arches  that 
it  should  be  reformed,  it  was  entirely  subducted,  and  a  new  allegation  brought  in, 
consisting  of  twenty-one  articles,  with  seven  e.xhibits  annexed,  in  verification  of  the 
statements  contained  in   it.     This  allegation,  as  reformed,  pleaded:  — 

I.  That  Pierce  Connelly  and  Cornelia  Augusta  Connelly  his  wife  (formerly 
Cornelia  Augusta  Peacock,  spinster),  were  born  respectively  of  American  parents, 
at  Philadelphia,  in  the  State  of  Pennsylvania,  one  of  the  United  States  in  America, 
and  intermarried  at  Philadelphia,  on  the  1st  of  December,  1831,  according  to  the 
rites  of  the  Protestant  Ejiiscopal  Church  of  the  United  States  in  America,  being  at 
that  time  members  of  that  church 

II.  That  Connelly,  who  at  the  time  of  liis  marriage  was  a  priest  in  holy  orders 
of  the  Protestant  Episcojial  Church  of  the  United  States  in  America,  with  cure  of 
souls  in  Pennsylvania,  immediately  after  his  marriage,  was  appointed  rector  of  the 
cliurch  at  Natchez,  in  the  State  of  Mississippi ;  that  in  the  same  month  of  December, 
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1831,  he  and  his  wife  went  to  and  U>i>k  up  thi'ir  residence  at  Natchez,  and  continued 
to  be  so  resident  at  Natchez  from  such  time  until  the  month  of  October,  1835. 

III.  That  for  some  time  jarevious  to  the  month  of  October,  1835,  Couiielly,  and 
also  through  his  inducement,  or  with  his  jiorfect  approval,  Cornelia  Augusta,  his 
wife,  had  been  disposed  to  become  llomaii  Catiiolics,  but  that  he  was  desirous,  in  the 
first  instance,  of  considering  the  points  in  controversy  between  the  two  churches 
with  such  aids  and  assistances  as  lie  might  [441]  l>e  able  to  procure  at  Rome  itself; 
that,  accordingly,  in  that  month,  he  and  his  wife  quitted  Natchez,  and  went  to  New 
Orleans,  to  embark  for  Europe,  on  their  way  to  Rome,  but  were  detained  there 
accidentally  for  about  six  wrecks.  Tiiat  whilst  at  New  Orleans,  in  the  month  of 
November,  1835,  Cornelia  Augusta  Connelly,  having,  by  degrees,  become  and  then 
being  a  thorough  convert  to  the  Roman  Catholic  faith,  became  unwilling  to  embark 
for  Europe  until  siie  had  made  a  formal  profession  of  that  faith,  which  she  did  at 
New  Orleans,  abjuring  the  Protestant  faith,  and  being  formall}'  received  thereon  into 
the  Roman  Cath<ilic  Church.  Tliat  she  took  that  step  with  the  full  sanction  and 
approval  of  her  husband,  who  ^\as  present  on  the  occasion  of  her  reception,  and  of 
her  making  her  first  communion  as  a  member  of  the  Roman  Catholic  Church. 

IV.  That  in  December,  1835,  Connelly  and  his  wife  embarked  for  Europe,  on 
their  way  to  Rome,  for  the  purpose  aforesaid,  and  where  they  arrived  on  the  24th 
of  February,  1836,  and  that  there  on  Palm-sunday,  the  27th  of  March,  in  that  year, 
he  was  also,  on  his  solemn  abjuration  of  the  Protestant  faith,  received  into  the 
Rcunan  Catholic  Church;  that  in  January,  1838,  he  and  his  wife,  having  in  the  in- 
terval been  resident  successively  at  Rome,  Vienna,  and  elsewhere  on  the  Continent 
of  Europe,  returned  to  America,  and  settled  at  Grand  Coteau,  in  the  State  of 
Louisiana,  where  thej'  continued  to  be  resident  from  such  time  until  the  month  of 
May,  1842. 

V.  That  in  the  month  of  October,  1810,  whilst  resident  at  Grand  Coteau,  Connelly 
pjroposed  to  his  wife  that  henceforth  they  should  live  in  constant  and  perfect 
chastity,  abstaining  fromsexual  intercourse  [442]  with  each  other,  in  order  to  the 
more  fully  devoting  themselves  mutually  to  the  service  of  God,  and  with  a  special 
view  to  his  then  declared  wish  and  intention  to  take  Holy  Orders  in  the  Roman 
Catholic  Church.  That  she,  Cornelia  Augusta  Connelly,  acceded  to  her  husband's 
proposal,  and  that  a  verbal  agreement  to  that  effect  was  then  entered  into  between 
them,  and  which  agreement  was  ever  after  stedfastly  maintained. 

VI.  That  in  furtherance  of  his,  (Connelly's),  declared  wish  and  intention,  and 
as  probationary  to  the  final  separation,  thereinafter  mentioned,  in  the  month  of 
Ma}',  1842,  he  placed  his  wife  in  the  convent  of  the  Sacred  Heart,  at  Grand  Coteau, 
and  again  left  America,  and  proceeded  a  second  time  to  Rome,  for  the  avowed  purpose 
of  further  proving  himself  as  to  his  vocation  to  the  ecclesiastical  state,  and  in 
order,  if  proved,  to  make  certain  preparations  in  that  behalf  antecedently  necessary, 
in  respect  of  his  being  a  married  man,  by  the  laws  of  the  Roman  Catholic  Church. 

VII.  That  in  July,  1843,  he  returned  to  Pliiladelpliia,  in  the  neigh)x)urhood  of 
which  place  his  wife  rejoined  him,  she  having  for  that  purpose,  by  liis  order,  ieft 
the  covenant  of  the  Sacred  Heart  at  Grand  Coteau,  where  he  had  placed  her,  and 
where  she  had  resided  during  his  absence.  That,  in  the  month  of  August,  1843, 
Connelly,  accompanied  by  his  wife,  quitted  Philadelphia,  and  again  proceeded  to 
Rome,  at  which  city  tliey  arrived  together  on  the  7th  of  December,  1843,  and  where 
they  lived  together  in  the  same  house,  but  observing  perfect  chastity  as  aforesaid, 
until  Easter-monday,  the  8th  of  April,  1844  ;  that  the  sole  object  of  such  their  visit  to 
Rome  was  the  obtaining  of  a  formal  decree,  tantamount  to  or  in  effect  being  a 
sentence  of  separation  "from  each  other,  [443]  such  being  necessary,  in  order  to  their 
carrying  out  their  several  ulterior  objects,  to  wit,  on  the  part  of  Connelly,  that  of 
embracing  the  ecclesiastical  state,  or  taking  Holy  Orders  in  the  Church  of  Rome  ; 
and  on  the  part  of  his  wife,  that  of  entering  into  religion  in  that  Church,  or  becom- 
ing a  nun  :  that,  accordingly,  the  petition  of  Connelly,  embodying  the  requisite 
statements,  and  setting  forth  such  their  several  objects,  was  presented  to  the  then 
Pope,  Gregory  XVI.,  and  was  by  him  referred,  with  all  necessary  faculties,  to  tlie 
Cardinal  Vicar-General  and  Judge  Ordiiiary  of  Rome,  who,  after  duly  examining 
into  the  facts  of  the  case,  pronounced  in  effect,  a  sentence  of  separation  accordingly, 
and  that  thereupon,  on  the  8th  of  April,  1844,  he,  Connelly,  placed  his  wife  in  the 
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convent  of  the  Sacred  Heart  Trinitia  dei  Monti,  at  Rome,  and  on  the  following  day  he 
entered  himself  in  the  Collegio  di  Nobili  in  that  city,  and  on  the  then  next  day,  the 
10th  of  April,  1844,  received  the  first  clerical  tonsure  ai|4  assumed  the  ecclesiastical 
dress. 

VIII.  That,  in  part  supply  of  proof  of  the  premi-ses  pleaded,  the  party  proponent 
exhibited  a  certain  paper  writing  (marked  A)  (post,  p.  450),  and  alleged  and  pro- 
pounded the  same  to  be  an  official  copy  extracted  from  the  Register  Book  of  Decrees 
of  the  Court  of  Vicariate  of  Rome,  of  the  petition,  presented  by  Connelly  to  the  Pope, 
Gregory  XVI.,  the  papal  rescrijjt  thereon,  and  the  form  of  the  vow  of  chastity  in 
and  by  the  rescript  prescribed  and  afterwards  taken  in  pursuance  thereof,  together 
with  a  notarial  translation  of  the  petition,  rescript,  and  form  of  vow,  and  did  allege 
and  propound  that  all  and  singular  the  contents  of  that  exhi-[444]-bit  were  true, 
that  all  things  were  had  and  done  as  in  the  exhibit  is  contained. 

IX.  That,  in  further  supply  of  proof  of  the  premises,  the  party  proponent  ex- 
hibited a  certain  paper  writing  (marked  B)  (jJOst,  p.  455),  and  alleged  and  pro- 
pounded the  same  to  be  an  official  copy,  e.xtract.ed  from  the  Register  Book  of  Decrees 
of  the  Court  of  the  Vicariate  of  Rome,  of  proceedings  had  by  the  Cardinal  Vicar  of 
Rome  and  his  delegate,  in  pursuance  of  the  before-pleaded  petition  and  papal 
rescript,  together  with  a  notarial  translation  thereof. 

X.  That  by  the  month  of  June,  1845,  Connelly  had  completed  his  course  of  study, 
and  was  alwut  to  take  holy  orders  in  the  Roman  Catholic  Church;  that  it  being 
necessary,  however,  according  to  the  Canons  of  the  Roman  Catholic  Church  in 
that  belialf,  that  his  wife  should  first  l>ind  herself  by  a  solemn  vow  of  perpetual 
chastity,  she  accordingly,  on  the  18th  of  that  month,  pronounced  or  took  with  the 
requisite  formalities,  and  signed  a  solemn  written  vow  (in  the  French  language) 
of  perpetual  chastity,  being  the  very  vow  prescribed  by  the  papal  rescript  before 
pleaded,  and  that  she  so  did  with  the  full  knowledge  and  approbation  (testified  by 
his  signature  at  the  foot  of  such  written  vow)  of  her  husband,  although  she  had 
previously  warned  him  of  the  difficulties  and  trials  of  the  state  into  which  he  was 
about  to  enter,  and  had  represented  to  him  the  nature  of  the  obligations  to  which 
he  was  about  to  bind  himself  irrevocably,  and  offered  to  release  him  from  all  such 
difficulties  and  trials  by  returning  to  their  previous  mode  of  life,  and  thereby 
sacrificing  any  wish  or  will  of  her  own  ;  that  he  per-[445]-sisted,  however,  notwith- 
standing such  warnings  and  representations;  and  accordingly,  on  the  22nd  of 
June,  received  sub-deacon's  orders,  and  on  the  29th  of  the  same  month  deacon's 
orders,  and  on  the  16th  of  July  following  priest's  orders,  all  of  the  Church  of  Rome, 
at  the  hands  of  the  Cardinal  Vicar  of  Rome. 

XI.  That  in  part  supply  of  proof  of  the  premises  in  the  next  preceding  article 
pleaded  and  set  forth,  the  parly  jiroponent  exhibited  a  certain  paper  writing 
(marked  C)  (post,  p.  460),  and  alleged  and  propounded  the  same  to  be  an  original 
duiilicate  of  tlie  vow  of  perpetual  chastity,  pronounced  or  taken  by  Cornelia 
Augusta  Coimelly,  as  in  that  article  is  set  forth;  that  the  signature  "Pierce 
Connelly  "  thereto  set  and  subscribed  was  and  is  of  the  true  and  proper  handwriting 
and  subscription  of  Mr.  Connelly,  party  in  this  cause. 

.XII.  That  in  further  supply  of  proof  of  the  premises,  the  party  proponent  ex- 
hibited a  certain  paper  writing  (marked  D)  (ibid.),  and  alleged  and  propounded 
the  same  to  l>e  and  contain  an  official  certificate  in  the  Latin  language,  issued  by 
tlie  Cardinal  Vicar  aforesaid,  of  the  successive  ordinations  of  Pierce  Connelly,  in 
accordance  with  the  papal  rescript,  and  by  the  authority  therein  conceded,  together 
with  a  notarial  translation  thereof,  that  "  I'etruin  l(jii<itium  Connelh/,"  in  the  letters 
or  ordination  mentioned,  and  Pierce  Connelly,  party  in  this  cause,  was,  and  is,  one 
and  the  same  person. 

.XIII.  That  in  May,  1846,  Pierce  Connelly  left  Rome  and  came  to  England,  where 
he  became  and  officiated  as  private  chajihiin  to  the  Roman  Catholic  Earl  of  Shrews- 
bury :  that  in  the  previous  month  of  April,  in  [446]  the  same  year,  Cornelia  Augusta 
Connelly  also  left  Rome,  in  the  first  instance,  for  Paris,  and  that  after  being  three 
mouths  there  (in  the  convent  of  the  Assumption),  slie  also  came  to  England,  and  in 
the  month  of  October  following,  founded  at  Derby,  in  that  country,  a  coimnunity  of 
religious  women  (since  removed  to  Hastings,  in  Sussex,  of  which  she  afterwards 
became  and  now  is  the  Superioress),  under  the  title  of  the  "  Congregation  of  the 
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Holy  Child  Jesus;  "  that  she  had  Iji'ought  with  lier  t<j  England  rules  for  tlie  govern- 
ment of  sucii  coniniunily,  wluci]  iiad  been  suhuiitted  to  and  sanctioned  by  conipet.^nt 
ecclesiastical  authority,  before  slie  quitted  Rome. 

XIV.  That  the  time  having  arrived,  and  the  necessary  arrang;:u-ints  ha^'.'u'!;  bi  t  n 
made,  for  Cornelia  Augusta  Connelly  completing  her  entrance  into  relii^iiQ,  i.y 
taking  tlie  necessary  vows  of  poverty  and  obedience,  supplementary  to  that  of 
chastity  theretofore  taken  by  her  as  aforesaid,  she,  on  the  21st  of  December,  1847, 
solemnly  took  the  vows  of  poverty  and  olx;dience  (at  the  same  time  renewing  or 
repeating  her  former  vow  of  perpetual  chastity),  in  the  house  then  occupied  by  the 
community  at  Derby,  as  aforesaid,  in  the  presence  and  with  the  sanction  of  the 
Roman  Catholic  Ordinary  of  that  house  and  community. 

XV.  That  in  i)art  supply  of  proof  of  the  premises,  the  party  proponent  exhibited 
a  certain  paper  writing  (marked  E)  {post,  p.  462),  and  alleged  and  propounded 
the  same  to  be  and  contain  a  true  copy  of  the  vows  of  poverty  and  ol)edience  pro- 
nounced and  taken  by  Cornelia  Augusta  Connell}' ;  tiiat  tlio  same  had  been  faithfully 
copied  from  the  original  vows  preserved  of  record  in  [447]  the  Congregation  of 
the  Holy  Child  Jesus,  at  Hastings,  in  the  county  of  Sussex,  and  liad  lieen  carefully 
collated  and  examined  with  the  original  then  there  remaining,  and  had  been  found 
to  agree  therewith. 

XVI.  That,  early  in  (particularly  in  the  month,  of  April)  1847,  he,  Connelly, 
had  been  anxious,  and  had  so  expressed  himself,  that  his  wife  should  take  the  vows 
of  poverty  and  obedience  v*-ithout  delay;  that  later  however  in  that  year  he  dis- 
sented from  the  vows  being  so  taken  by  his  wife,  on  the  ground,  that  he  was  respon- 
sible for  debts  contracted  by  her  ;  and  himself  drew  up  and  sent  to  the  Rev.  Dr. 
Asperti,  tiie  spiritual  director  of  the  aforesaid  community,  to  be  by  him  presented, 
if  necessary,  to  the  Ordinary  of  the  community,  a  written  protest  against  the  vows 
being  so  taken  by  his  wife  ;  that  the  protest  was  sent  by  him  to  the  said  Dr.  Asperti, 
from  Alton  Towers  (at  which  place  it  was  written),  the  residence  of  the  Earl  of 
Slirewsbury,  and  at  which  place  Dr.  Asperti,  a  few  days  afterwards,  met  Connelly, 
at  his  request,  when  and  wliere  the  several  matters  connected  with  such  the  taking 
of  the  vows  aforesaid  by  Cornelia  Augusta  Connelly,  and  his  expressed  dissent 
tjierefrom,  for  the  reason  expressed,  were  discussed  by  and  between  him  and  the 
Rev.  Drs.  Winter  and  Asperti,  then  and  there  present;  that  in  the  result,  he, 
Connelly,  withdrew  his  protest,  and  signified  his  wish  that  it  should  not  be  (as  the 
same  accordingly  was  not)  presented  to  the  Ordinary,  or  any  step  taken  thereupon  ; 
the  result  of  the  whole  being  that  Cornelia  Augusta  Connelly  solemnly  took  the 
aforesaid  vows  of  poverty  and  ol)edience,  at  the  same  time  renewiiig  her  former  vow 
of  perpetual  chastity. 

.XVII.  That  the  party  proponent  exhibited  a  cer-[448]-tain  paper  writing  (marked 
F)  (post,  p.  463),  and  alleged  and  jiropounded  the  same  to  be  and  contain  the 
original  protest  in  the  last  article  mentioned. 

XVIII.  That,  in  the  month  of  January,  1848,  Connelly  again  went  abroad,  and 
again  visited  Rome,  but  returned  in  the  month  of  May  in  that  year,  and  shortly 
after  his  return,  in  the  same  month,  or  in  the  beginning  of  June  following,  he  pre- 
sented himself  at  the  convent  at  Derby,  and  then  and  there  required  and  insisted 
upon  an  interview  with  Cornelia  Augusta  Connelly;  that  no  preventive 
whatever  to  such  required  interview  was  interposed,  save  by  Cornelia 
Augusta  Connfelly  herself,  who  declined  to  see  Pierce  Connelly,  and 
so  communicated  to  him  through  the  medium  of  Dr.  Asperti,  and 
whose  "  affectionate  sympathies  "  with  him  on  that  occasion,  he,  Connelly, 
afterwards,  on  the  5th  of  June,  acknowledged  in  a  letter  or  note  of  that  date. 

XIX.  That  the  party  proponent  exhibited  a  certain  paper  writing,  and  alleged 
and  propounded  the  same  to  be  the  original  letter  or  not«  in  the  last  article  men- 
tioned (ibid.);  that  the  whole  body,  series,  and  contents  of  the  letter,  together  with 
the  subscription  thereto,  were  of  the  true  and  proper  handwriting  and  subscription 
of  Pierce  Connelly.  And  the  party  proponent  expressly  alleged  that  by  the  words 
"  Reverend  Mother  "  in  the  letter  or  note,  was  meant  and  intended  Cornelia  Augusta 
Connelly,  party  in  this  cause. 

XX.  That,  notwithstanding  the  premises,  on  the  25th  of  January  last  (1849), 
Cornelia  Augusta  Connelly  was  served,  at  Hastings,  in  Susses,  whither  the  aforesaid 
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community,  of  wliich  she  is  the  Superioi'ess,  had  then  removed,  and  at  which  place 
it  was  then  [449]  established,  with  a  decree  by  letters  of  request  from  this  Court, 
in  a  suit  for  restitution  of  conjugal  rights,  at  the  promotion  of  Pierce  Connelly. 

XXI.  That  the  following  are  the  rules  of  the  Roman  Catholic  Church,  applicable 
to  the  question  at  issue  between  the  parties  in  this  cause,  derived  from  and  regulated 
by  written  laws  or  Canons,  in  that  behalf,  and  of  which  the  principal  are  to  be 
found  in  the  Decretals,  Liber  III.,  Titulus  XX.XII.  De  Conversi.one  Co-njugatorum, 
to  wit: — "  First,  that  a  husband  and  wife,  post  matrimotimm  consummatum,  may 
lawfully  separate  by  mutual  consent,  in  order  tliat  they  may  enter  into  religion 
.severally,  to  wit,  by  t'le  husband  taking  Holy  Orders,  and  the  wife  making  a  vow 
of  perpetual  chastity,  and  entering  a  religious  house  or  there  being  professed  and 
taking  the  veil.  Second.  That  a  separation  founded  on  such  mutual  consent,  and  for 
such  i^urpose  as  aforesaid,  ever  after  such  orders  have  been  taken,  and  such  vow 
or  profession  made,  though  not  annulling  such  matiii/ioniiim  consummatum, 
debars  the  parties  "  in  ■perpetimm  ah  omnl  nsu  ejusdem,"  and  from  that  time  forth 
"  alter  alterum  repetere  noii  protest."  Third.  That  a  separation  of  husband  and 
wife  by  mutual  consent,  for  such  views  and  objects  as  aforesaid,  must  be  approved 
of  and  allowed  by  the  Pope,  upon  the  petition  of  the  parties,  and  his  rescript  of 
such  approval  and  allowance  upon  the  religious  profession  of  the  husband  and  wife 
severally,  or  the  ordination  of  the  husband,  and  the  vow  or  religious  profe.ssion  of 
the  wife  as  aforesaid,  has  all  the  force  of  a  judicial  sentence,  such  rescript  being 
deemed  a  conditional  sentence  from  the  time  of  its  issue,  but  having  its  full  force 
and  vigour  from  the  moment  that  the  conditions  mentioned  or  referred  to  in  the 
rescript  have  been  [450]  fulfilled.  And  so  much  was  and  is  well  known  to  the  Judges 
and  Advocates  presiding  or  practising  in  Roman  Catholic  Ecclesiastical  Courts, 
and  others  of  reputation  for  their  skill  and  knowledge  of  the  law  as  there  ad- 
ministered, and  is  also  laid  down  by  divers  authors  of  eminence  and  authority  on 
that  subject. 

Tlie  following  are  translations  of  the  Exhibits  annexed  to  this  allegation. 

Exhibit  A, 

Referred  to  in  the  eighth  article  of  the  allegation,  being  the  official  copy  of  the 
petition  of  Pierce  Connelly  to  the  Pope,  the  papal  rescript  thereon,  and  the  form  of 
the  vow  of  chastity  taken  in  pursuance  thereof.     Translated  from  the  Latin. 

I,  the  undersigned  Secretary  of  the  Court  of  the  Vicariate  of  the  city  of  Rome, 
do  certify  by  these  presents,  that  in  the  Register  of  Decrees  for  the  year  of  grace, 
1845,  at  page  233  and  following  ones,  deposited  at  the  office  of  the  said  Vicariate, 
are  found  the  entries  of  the  following  tenor,  to  wit :      Translated  from  the  Italian. 

Most  Blessed  Father, — Since  the  time  when  Peter  Connelly,  a  native  of 
Philadelphia,  after  having  been  nine  years  a  minister  of  the  sect  of  the  Episcopalians, 
was  so  happy  as  to  abjure  his  errors  here  at  Rome,  in  1836,  and  to  unite  himself  to 
the  true  Church  of  Jesus  Christ,  together  with  his  w'ife  Cornelia ;  both  of  them 
had  nothing  more  at  heart  than  to  live  up  to  the  sanctity  of  the  faith  they  had 
embraced,  and  to  follow  without  reserve  the  suggestions  of  that  Divine  grace  which 
bad  drawn  them  with  such  mercy  to  the  only  ark  of  salvation. 

The  constant  and  powerful  motions  of  this  heavenly  [451]  grace  had  the  elfect 
of  producing  the  stedfast  resolution,  which,  three  years  and  a  half  ago,  they  both 
formed,  with  the  fullest  mutual  consent,  lo  live  in  a  state  of  perfect  chastity,  a 
resolution  to  which  they  have  ever  since  adhered,  in  order  thus  to  prepare  them- 
selves for  the  grace  of  the  religious  vocation  to  which  they  both  felt  themselves  drawn 
by  the  Lord.  During  these  three  years  they  have  sought  to  learn  still  more  fully 
the  Divine  will,  by  per.severing  prayers  to  the  Giver  of  all  light,  and  by  sul)mitting 
themselves  entirely  to  the  guidance  and  counsels  of  enlightened  and  pious  directors, 
who,  in  America,  as  well  as  here  in  Rome,  have  always  recognised  in  both  of  them, 
the  most  evident  signs  of  the  heavenly  call.  It  may  suffice  here  to  mention  only  the 
Right  Reverend  Bishop  Flaget,  of  Kentucky,  in  whose  approbation  of  the  matter 
there  are  some  extraordinary  particulars. 

The  two  married  parties,  therefore,  being  now  in  Rome,  and  everything  tending 
by  the  Divine  goodness  to  facilitate  the  speedy  execution  of  their  most  stedfast 
detennination,  they  respectfully  submit  to  your  Holiness  what  has  been  done  to 
tiiat  end.     The  wife  of  the  petitioner,  being  now  thirty-four  years  of  age,  has  already 
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been  accepted  in  the  convent  of  the  ladies  of  the  Sacred  Heart,  at  Trinitia  dci  Monti, 
where  she  will  enter  as  a  postulant,  on  njaking  at  once  a  solemn  vow  of  perpetual 
chastity. 

The  petitioner,  aj^ed  thirty-nine  years,  has  also  been  graciously  accepted  by  the 
Jfeverend  the  Superior  General  of  the  Society  of  Jesus,  for  the  purpose  of  entering  as 
a  member  of  that  body,  to  which  he  feels  himself  specially  called  by  the  Alniigiity. 
A  provision  has  also  been  made  in  the  most  suitable  manner  for  the  education  and 
future  welfare  of  the  three  children  [452]  granted  to  them  by  Divine  Providence. 
The  son,  of  eleven  years  of  age,  is  placed  at  tiie  college  of  Stonyhurst,  in  England, 
which  is  under  the'management  of  the  Jesuit  Fathers,  and  the  Earl  of  Shrewsbury 
has  expressly  engaged  to  take  special  care  of  him.  The  daughter,  aged  nine  years, 
is  being  educated  in  the  aforesaid  convent  of  the  Sacred  Heart,  here  in  i{onie, 
where  her  mother  is  to  take  the  veil. 

There  is  also  a  son  three  years  of  age,  who  will  be  i)laced,  in  due  time,  wliere  he 
may  l)e  taken  care  of,  and  be  brought  up  with  every  attention,  and  may  also  receive, 
while  his  tender  years  require  it,  the  assistance  of  his  mother  herself.  The  Prince 
Borghese  has  been  jileased  to  take  a  generous  interest  in  the  future  welfare  of  this 
last-mentioned  child,  and  besides  this,  the  petitioner  will  assign  a  capital  out  of  his 
own  private  estate  for  the  benefit  of  each  of  the  said  children. 

Thus,  the  divine  goodness,  by  graciously  and  powerfully  directing  matters  to 
their  end,  now  enables  the  two  married  parties  to  complete  at  once  that  perfect 
sacrifice  of  themselves  to  which  the  same  divine  goodness  strongly  impels  and  leads 
them,  as  was  recently  the  case  with  two  married  parties,  Mr.  and  Mrs.  Chaudet, 
natives  of  Switzerland,  who  were  converted  to  the  Catholic  faith,  the  one  having 
joined  the  Lazarist*,  and  the  other  having  become  a  novice  in  the  convent  of  the 
Sacred  Heart. 

In  order  to  accomplish  the  wishes  of  your  humble  )ietitioner,  there  remains  one 
favour  w^hich  he  now  implores  from  your  Holiness.  With  the  acquiescence  of  the 
very  Reverend  the  Superior  General  of  the  Society  of  Jesus,  he  proposes,  before 
entering  that  body,  to  be  promoted  to  the  priesthood  ;  and,  therefore,  [453]  im- 
mediately afterwards,  during  the  present  Lent,  to  take  minor  orders.  It  is  necessary, 
however,  that  your  Holiness  should  be  pleased  to  permit  the  petitioner  to  be  pro- 
moled  to  the  aforesaid  orders  here  in  Rome,  by  the  hands  of  his  Eminence  the 
Cardinal  Vicar,  without  having  recourse  to  the  Bishop  of  Philadelphia  for  letters 
dimissory,  which  would  occasion  a  vei'y  long  delay,  and  might,  perhaps,  give  rise 
to  some  embarrassment  in  so  delicate  an  aliair. — On  the  cover:  To  His  Holiness, 
our  Sovereign  Lord,  Pope  Gregorj^  XVI.  By  the  within  written  petitioner,  15th 
of  March,  1844.     To  the  Cardinal  Vicar  with  Faculty.     Translated  from  the  Latin. 

Upon  audience  of  His  Holiness,  the  IGth  of  March,  in  the  year  18-t-t,"His  Holiness 
has  graciously  acceded  hereto,  and  granted  to  me,  the  relator,  the  requisite  faculties 
to  this  effect,  that  without  letters  dimissory  from  the  Right  Reverend  the  Bishop  of 
Philadelphia,  the  petitioner  may  be  promoted  to  Holy  Orders  as  far  as  to  that  of 
Presbyter  inclusive  at  Rome,  for  this  special  reason,  that  he  is. considered  as  no 
longer  having  his  domicile  in  the  dioce.se  from  which  he  came,  not  having  resided 
therein  since  his  conversion  to  the  Catholic  Church.  But,  as  respects  the  mode  and 
time  to  be  appointed  for  his  ordination.  His  Holiness  has  consider3d  that  it  will  be 
proper  to  confer  with  the  very  Reverend  Father  the  Superior  General  of  the  Society 
of  Jesus.  Finally,  he  has  ordered  that  before  the  petitioner  be  promoted  to  the 
Holy  Order  of  sub-deacon,  his  wife  must  take  the  vow  of  chastity. — C.  Cardinal 
Vicar. 

Here  follows  another  entry,  as  under,  namely  :   Translated  from  the  French. 

Almighty  and  Eternal  God,  I,  Cornelia,  the  lawful  [454]  w'ife  of  Peter  Connelly, 
trusting  in  Thine  infinite  goodness  and  mercy,  and  animated  with  the  desire  of 
serving  Thee  more  perfectly,  with  the  consent  of  m}^  husband,  who  intends  shortly 
to  take  Holy  Orders,  do  make  to  Thy  Divine  Majesty  a  vow  of  perpetual  chastity 
at  the  hands  of  the  Reverend  Father,  Jean  Louis  Rozaven,  of  the  Society  of  Jesus, 
delegated  for  this  purpose  by  His  Eminence  the  Cardinal  Vicar  of  His  Holiness  for 
the  city  of  Rome,  supplicating  Thy  Divine  Goodness,  by  the  precious  blood  of  Jesus 
Christ,  to  be  pleased  to  accept  this  offering  of  Thy  unworthy  creature,  as  a  sweet 
smelling  savour,  and  that  as  Thou  hast  given  me  the  desire  and  the  power  to  make 
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this  offering-  to  Thee,  so  Thou  wouldest  also  grant  me  abundant  grace  to  fuliil  the 
same.  Rome,  at  the  convent  of  the  Sacred  Heart  of  Jesus,  on  the  18th  of  the  niontli 
of  June,  in  the  year  1845. 

Tran.slated  from  the  Latin. 

So  it  is,  Jean  Louis  Rozaven,  of  the  Society  of  Jesus.  So  it  is,  Peter  Connelly 
Victorine  Bois,  Religious  of  the  Sacred  Heart  of  Jesus.  Loide  de  Rochequaire, 
Religious  of  the  Sacred  Heart  of  Jesus. 

Thus  it  is  in  the  aforesaid  Register  of  Decrees,  to  which,  etc.  In  faith  whereof, 
etc.  Given  at  the  aforesaid  office  of  the  Secretary  of  the  Vicariate  of  Rome,  this 
23rd  day  of  the  month  of  January,  in  the  year  of  grace,  1849.  So  it  is,  Jos.  Cano 
Tarnassy  Teny. 

Translated  from  the  Italian. 

Registered  at  Rome  the  23rd  of  January,  1849,  on  three  pages,  without  marginal 
references,  vol.  526  of  Private  Acts,  fol.  123  (case  3  and  4).     Received  forty  Bajocchi. 

G.  Dur-athi,   Registrar. 
[L.  S.]  Register  Office  in  Rome. 

[455]  In  the  name  of  God.  In  the  Pontificate  of  our  Lord  the  Pope,  Pius  the  Ninth. 
It  is  certified  by  me,  Tomaso  Gradassi,  undersigned.  Notary  Public  of  the  College, 
having  my  office  in  the  Via  Ponte.  Quaitro  Capi,  No.  37,  that  the  above  signature 
and  subscription  are  truly  and  identically  those  of  the  Rev.  Canon  Don  Joseph 
Tarnassi,  Secretary  of  the  Vicariate  of  this  sacred  city  of  Rome ;  and  that  he  is  such, 
is  fully  and  indubitably  attested  by  me,  the  undersigned  notary,  and  also  that  the 
seal  bearing  the  arms  of  His  Eminence,  the  most  Reverend  Cardinal  Vicar,  both 
affixed  at  foot  of  the  above  written  Act,  duly  registered,  is  authentic,  I  having  a 
])erfect  knowledge  of  the  whole.  In  faith  whereof,  given  at  Rome,  in  my  office, 
situated  as  above,  this  24tli  day  of  January,  1849. 

Tomasu  Gradassi,  Public  Notary  of  the  College. 
[L.  S.] 

Registered  at  Rome,  the  24th  of  January,  1849,  on  two  pages  without  marginal 
references,  vol.  245  of  the  Public  Acts,  folio  46,  v.  case  7.     Received  twenty  Bajocchi. 

/.    Goiii-pagimni. 

Register  Office  at  Rome. 

Here  follows  the  legality  of  the  British  Consular  Agent  at  Rome. 

The  within  paper  writings  contain  a  true  and  faithful  translation  of  the  docu- 
ment, also  hereunto  annexed,  from  the  Latin,  Italian  and  French  languages,  into 
English.  D.   Burirash,  Notary  Public. 

[L.  S.]  London,  the  8th  of  June,  1849. 

Exhibit   B, 

Referred  to  in  the  ninth  article  of  the  allegation,  being  an  official  copy  of  the  pro- 
ceedings had  in  pur-[456]-suance  of  the  papal  rescript,  etc.,  above  set  forth. — 
Translated  from  the  Latin. 

I,  the  undersigned  Secretary  of  the  Court  of  the  Vicariate,  in  the  city  of  Rome, 
do  certify  by  these  presents,  that  in  the  Register  of  Decrees  for  the  month  of  April, 
in  the  year  of  grace,  1844,  at  page  476  and  following  ones,  deposited  at  the  office  of 
the  said  Vicariate,  is  found  an  entry  of  the  following  tenor,  to  wit : 

Translated  from  the  Italian. 

In  the  name  of  God,  Amen.  His  Holiness  our  Sovereign  Lord,  Pope  Gregory 
the  Sixteenth,  having  been  pleased  to  assent  to  and  approve  of  the  application  mr de 
by  the  married  parties,  Peter  Connelly,  son  of  the  late  Henry  and  of  the  living  Mrs. 
Elizabeth  Pierce,  a  native  of  Philadelphia,  who  has  entered  the  bosom  of  the  Holy 
Catholic  Church,  after  having  abjured  the  errors  of  the  heretical  Episcopalians,  in 
the  year  1836,  here  in  Rome,  as  well  as  that  made  by  the  same  writing  on  behalf 
of  his  wife,  Cornelia  Pico,  daughter  of  the  late  Raphael  and  of  the  late  Maria  Suopp, 
also  of  Philadelphia,  the  which  married  parties  have  determined  to  live  in  perfect 
chastity,  after  mature  deliberation,  and  in  pursuance  of  the  counsels  of  most  respect- 
able Ecclesiastics,  and  are  now  stedfast  in  their  intention  of  cari'ying  their  resolu- 
tion into  effect,  that  is  to  say,  the  former,  Mr.  Peter  Connelly,  to  enter  into  the 
Institute  of  the  Society  of  Jesus,  having  been  already  accepted  by  the  very  Reverend 
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Father  tlie  Superior  General  of  that  Society,  and  t(j  devote  himself  wliolh-  to  the 
ecclesiastical    state,    and   to    be    promoted    to    Holy   Orders;    and   the   latter,    Mrs. 
Cornelia,  to  embrace  the  Institute  of  the  Ladies  of  the  Sacred  Heart,  having  been 
already  accepted  by  the  conimu-[457]-nity  of  the  Holy  Trinity  of  Monti,  in  order 
to  live  in  constant  and  perpetual  chastity,  having  provided  for  the  future  education 
and  subsistence  of  three  children,  Mercer,  Adelina  Maria,  and  Peter  Francis,  His 
Holiness  himself,   in   the   audience  of  the    I6th   of   March   last,  committed   all  the 
necessary  and  suitable  faculties  to  his  Emiusnce  the  Most  Reverend  Cardinal  Con- 
stantino" Patrizi,  his  Vicar-General,  to  tlie  intent,  that  on  observing  the   required 
formalities,  the  wishes  of  both  petitioners  may  l>e  complied  with  ;  His  Most  Reverend 
Eminence,  therefore,  by  virtue  of  the  aforesaid  apostolical  faculties,  being  desirous 
lliat  the  pious  wish  of  the  two  said  married  parties  may  be  accomplished,  has,  by 
a  special  Act,  registered  in  the  Archives  of  the  Secretariate  of  the  Vicariate,  on 
the  1st  of  April,  deputed  me,  the  undersigned  Promoter  Fiscal  of  the  said  Tribunal, 
for  the  purpose  of  receiving  from  the  aforesaid  married  parties,  Peter  Connelly 
and  Cornelia  Pico,  the  necessary  and  proper  mutual  consent,  in  conformity  with  the 
sacred  Canons,  by  which  they  may  freely  consent,  each  for  his  or  her  part,  to  allow 
of   the   fulfilment  of  the  above-mentioned   detertnination  to  live  perpetually   in   a 
state  of  perfect  chastity.     Mr.  Peter  Connelly  and  Mrs.  Cornelia  Pico  having,  there- 
fore, appeared  before  me  at  their  present  residence,  situated  in  the  Via  di  Ripetta, 
at  the  civic  numl)er  115,  on  the  first  floor,  I  interrogated  them  as  to  whether  they 
are  now  stedfast  and  constant  in  the  determination  expressed  and  humbly  repre- 
sented to  the  holy  Father,  and  they  having  replied  in  the  affirmative,  I   further 
interrogated  them  as  to  whether  they  were  or  are  induced  by  any  worldly  respect 
to  carry  out  the  aforesaid  determination,  to  which  they  replied  that  no  worldly 
consideration  had  induced  or  [458]  does  induce  them  thereto,  but  solely  the  Divine 
inspiration  and  the  desire  of  greater  perfection  ;  these  protestations  premised,  I 
called  upon  Mrs.  Cornelia  Pico,  the  wife  of  Mr.  Peter  Connelly,  freely  to  give  her 
consent  to  her  husband,  Mr.  Peter,  and  to  permit  him  to  enter  the  Institute  of  the 
Society,  to  live  perpetually  in  perfect  chastity,  and  to  be  promoted  to  Holy  Orders, 
as  far  as  to  the  priesthood,  whereupon  she  gave  her  full  consent  thereto.     Mr.  Peter 
Connelly,   the   husband    of    Mrs.    Cornelia    Pico,    being   thereupon    called    upon   to 
liermit  her  to  enter  the  Institute  of  the  Ladies  of  the  Sacred  Heart,  to  live  per- 
jietually  in  perfect  chastity,  he  likewise  gave  his  full  consent  thereto.     Their  mutual 
consent  having  been  pronounced   as  above,  to  be  ratified  within  the  term  of  one 
year,    or   even   sooner,   with   the    requisite    special   apostolical   faculties,    both   the 
married  parties  were  called  upon  to  sign  the  present  Act,  together  with  two  witnesses, 
who  are  present,  namely,  the  Reverend  Don  Guiseppe  Boccacani,  priest  of  the  diocese 
of  Narni,  son  of  Mr.   Constantino  and  of   Mrs.   Maria  Ventura,   domiciled   in  the 
incumbency  of  St.  Roque,  at  Rome;  and  of  Mr.  Robert  Berkeley,  of  Spetchlej-,  in 
Worcestershire,   in  England,   son  of  Mr.   Robert  and   Mrs.   Henrietta   Benfield.  do- 
miciled in  the  same  parish.     An  Act  done  as  above — this  1st  day  of  April,  1814, 
I,  Peter  Connelly,  give  consent  as  above.     I,  Cornelia  Connelly,  give  consent  as 
above.     I,  Guiseppe  Boccacani,  was  witness  to  the  said  consent.     I,  Robert  Berkeley, 
was    witness   to   the    said    consent.      Francesco    Anivitti,    Canon    Promoter    Fiscal, 
delegated  as  aforesaid.     Thus  it  is  in  the  above-mentioned  Register  of  Decrees,  to 
•which,  etc.     In  faith,  whereof,  etc.     Given  at  the  secretary's  office  of  the  Vicariate 
of  the  city,  this  21st  day  of  January,  [459]  in  the  year  of  grace.  1849.     So  it  is, 
Joseph  Canon  Tarnassi  Tendy.     Registered  at  Rome,  tlie  2.3rd  of  January,   1849, 
on  two  pages  without  marginal  references,  vol.  526  of  the  Private  Acts,  folio   12.'), 
case  5.     Received  twenty  Bajocchi. 

G.  S.  Puratti,  Registrar. 
[L.  S.]  Register  Office  at  Rome. 
In  the  name  of  God,  in  the  Pontificate  of  Our  Lord  the  Pope  Pius  the  Ninth.  It 
is  certified  by  me,  Tomaso  Gradassi,  undersigned  Notary  Public  of  the  Colleu-e,  hav- 
ing my  office  at  No.  37,  in  the  Via  T^onte  Quattro  Capi,  that  the  above  signature  and 
subscription  are  truly  and  identically  those  of  the  Reverend  Canon  Don  Joseph 
Tarnassi,  Secretary  of  the  Vicariate  of  this  sacred  city  of  Rome  ;  and  that  lu  is 
such,  is  fully  and  indubitably  attested  by  me,  the  undersigned  Notary :  as  also 
that  the  seal  with  the  armorial  l)earings  of  his  Eminence  the  Most  Reverend  Cardinal 
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Viciir,  both  affixed  at  foot  of  the  ab^ve  written  Act,  duly  registered,  is  authentic.  I 
having  a  perfect  knowledge  of  the  whole.  In  faith,  whereof,  etc.  Given  at  Ronje, 
in  my  office,  situated  as  above,  this  24th  day  of  January,  1849. 

Tomaso  Gradassi,  Public  Notary  of  the  College. 

[L.  S.] 

Registered  at  Rome  this  24th  day  of  January,  1849,  on  two  pages  without  mar- 
ginal references,  vol.  245  of  the  Public  Acts,  folic  46,  case  8.  Received  twenty 
Bajocchi.  V.  CumpcKjiia. 

[L.  S.]  Register  Office  at  Rome. 

Here  follows  the  legality  of  the  British  Consular  Agent  at  Rome. 

The  within  paper  writings  contain  a  true  and  faithful  translation  of  the  docu- 
ment also  liereunto  aimexed,  [460]  from  the  Latin,  Italian  and  French  languages 
into  English. 

Loudon,  the  Sth  of  June,  1849. 

D.  Burwash,  Notary  Public. 

Exhibit  C, 

Referred  to  in  the  eleventh  article  of  the  allegation,  was  a  duplicate  of  the  vow  of 
chastitv  taken  by  Cornelia  Augusta  Connelly,  and  already  set  forth  in  the  Exhibit 
annexed  to  the  eighth  article  (ante,  p.  453). 

Exhibit  D, 

Referred  to  in  the  twelfth  article  of  the  allegation  was  the  official  certificate  of  the 
successive  ordination  of  Pierce  Connelly,  in  accordance  with  the  papal  rescript. — 
Translated  from  the  Latin. 

Constantine  Patrizi,  Cardinal  Priest  of  the  Holy  Roman  Church,  of  the  title  of 
St.  Sylve.ster  in  Capite,  Arehpriest  of  the  Most  Holy  Patriarchial  Liberian  Basilica, 
Vicar-General  of  our  Most  Holv  Lord  the  Pope,  Judge  Ordinary  of  the  Court  of 
Rome  and  the  district  belonging  thereto,  etc. 

To  all  and  singular  to  whom  these  presents  shall  come,  we  certify  and  declare 
that  we,  Constantine  Patrizi,  Cardinal  Priest  of  the  Holy  Roman  Church,  Vicar- 
General  of  our  Most  Holy  Lord  tiie  Pope,  in  this  city,  did,  in  the  private  chapel  of 
our  residence,  on  the  10th  day  of  April,  1844,  promote  the  Reverend  Peter  Ignatius 
Connelly,  of  Philadelphia,  in  America,  domiciled  at  Rome,  to  the  first  clerical  ton- 
sure, on  the  1st  day  of  May.  in  the  same  year,  to  the  four  minor  orders  in  the 
Church  of  the  Most  Holy  Trinity,  on  the  Pincian  Hill;  and  on  the  22nd  day  of 
June,  in  the  [461]  year  1845,  in  the  same  Church,  on  a  patrimonial  title  to  the  Holy 
Order  of  Subdeacon  ;  also,  in  our  chapel,  on  the  29th  day  of  the  said  month,  in 
the  same  year,  to  the  Holy  Order  of  Deacon  ;  and,  finally,  on  the  16th  day  of  July, 
in  the  aforesaid  year,  to  the  Holy  Order  of  the  Priesthood,  in  the  Ciiurch  of  the 
most  Holy  Trinity  above-mentioned,  by  apostolic  dispensation  as  to  time,  after 
publications,  spiritual  exercises  and  examinations  had.  In  witness  whereof,  etc. 
Given  at  Rome,  at  the  house  of  tlie  Vicariate,  in  the  year  1849,  the  26tli  day  of  the 
month  of  February. 

J.  Angelini,  pro  Vicar-General  for  the  Very  Reverend  Canon  Jonepli  2'a.inassi, 
Secretary,  the  Canon  Francis  Anivildi,  Sub-Secretary. 
[L.  S.]       ■ 

Translated  from  the  Italian. 

Registered  at  Rome,  the  14th  of  March,  1849,  in  one  page,  vol.  527,  folio 
61  R,  case  1.     Paid  twenty  Bajocchi.  G.  DiiratJii,  Registrar. 

Register  office  in  Rome. 


Translated  from  tlie  Latin. 

I,  Notary  Public,  do  certify  that  the  within  written  document  is  issued  by  the 
tribunal  of  the  Vicariate  of  this  city.  And  I  further  testify,  that  the  Very  Reverend 
Joseph  Angelini  is  what  he  describes  himself  to  be  under  his  own  hand.     Given  ai 
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Home,  in  mv  office,  situate  in  the  I'latea  di  I'ietro,  No.  43,  this  fourteenth  day  of 
March,  1819. 

Aloi/siiix  II ilhrnt,  Notary,  as  above-mentioned. 
[L.  S.] 

Tran.slated  fi-om  the  Italian. 

Registered  at  Rome,  the  14th  day  of  March,  1849,  [462]  in  one  page,  without 
references,  vol.  246  of  Public  Acts,  fol.  27  R.  ca.se  6.     Received  twenty  Bajocchi. 

P.  Comjjagiii. 
Register  office  in  Rome. 
Faithfully    tran.slated    from    tiie    anne.ved    Latin    and    Italian    documents    into 
English. 

Doctors'  Commons,  June  18,  1849. 

Frederick  Capes,  Notary  Public. 

Exhibit  E, 

Referred  to  in  the  tifteenth  article  of  the  allegation,  being  the  vow  of  poverty  and 
obedience,  taken  by  C.  A.  Connelly. 

Almighty  and  everlasting  God,  I,  Cornelia  Connelly,  being  most  unworthy  of 
Thy  Divine  regard,  but  confiding,  nevertheless,  in  Thy  infinite  pity  and  mei'cy, 
and  moved  by  the  desire  of  serving  thee,  vow  in  the  presence  of  the  Most  Blessed 
Virgin  Mary,  and  of  all  the  heavenly  Court,  to  Thy  Divine  Majesty,  poverty  and 
obedience  (renewing  also  my  vow  of  chastity  formerly  made),  in  the  congregation 
of  the  Holy  Child  Jesus,  and  I  promise  to  enter  it,  to  live  and  die  in  it,  intending 
to  do  all  things  according  to  the  con.stitutions  of  tliis  congregation.  And  this  vow 
I  make  in  the  presence  and  under  the  sanction  of  the  Right  Reverend  N.  Wiseman, 
Bishop  of  Melipotamus,  coadjutor  of  the  Right  Reverend  the  Vicar  Ajiostolic  of 
the  Central  District,  as  Ordinary  for  the  time  being  of  this  house  and  conununity. 

Cornelia   Connelly. 

Nicholas,  Bishoi)  of  Melipotamus. 

Ste.  Asperti  Saniuele. 
December  21,  Feast  of  St.  Thomas,  1847. 

[463]  Exhibit  F, 

Referred  to  in  the  seventeenth  article  of  the  allegation,  being  the  protest  of  Pierce 

Connelly  against  his  wife  taking  the  vows  of  poverty  and  chastity. 

Whereas  I  am  responsible  for  the  payment  of  all  debts  contracted  by,  or  in  the 
name  and  with  the  authority  of,  my  wife,  Cornelia  Augusta  Connelly,  I  hereby  pro- 
test against  the  said  Cornelia's  being  required  or  allowed  to  take  any  vow  or  vows 
binding  her  to  any  religious  congregation  wliatsoever,  before  I  shall  have  been 
fully  satisfied  of  the  sure,  proper,  and  permanent  endowment,  and  sufficient  means, 
of  the  said  religious  congregation. 

This  24th  day  of  November,  1847,  at  Alton  Towers. 

Pierce  Connelly. 
Witness,  Henry  Winter. 

Exhibit  No.  2, 
Referred  to  in  the  nineteenth  article  of  the  allegation. 

Alton  Towers,  June  5th,  1848. 
Very  dear  Don  Samuele, 

I  thank  you  from  my  heart  for  your  kind  note  and  its  affectionate  sympathv. 
I  humbly  beg  your  pardon  for  the  scandal  I  nuist  have  given  you  in  a  moment  of 
weakness,  at  a  blow  falling  on  me  I  never  liad  expected,  and  was  wholly  unprepared 
for.  I  shall  be  obliged  to  you  to  thank  the  Reverend  Mother  for  the  letter  she  was 
good  enough  to  .send  me  from  my  little  boy,  the  first  I  luive  seen  for  more  than  five 
[464]  months.  I  return  it  to  her  in  case  she  should  wish  to  keep  it. — Ever,  dearest 
Don  Samuele,  in  the  bonds  of  our  Lord,  your  faithful  and  affectionate. 

Pierce  Connelly. 
Don  Samuele  Asperti,  D.D. 

The  admission  of  this  allegation  was  opposed  by  Mr.  Connelly,  in  reference  to 
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the  law  isleaded,  and  was  fully  ar'^'ued  before  the  Court  below  (see  case  reported,  2 
Robert.  201). 

On  the  2:5rd  of  March,  1850,  the  Dean  of  the  Arches  (Sir  Herbert  Jeniu-r  Fu.st) 
pronounced  the  decree  of  the  Court  rejecting  the  responsive  allegation,  being  of 
opinion,  without  entering  into  the  law,  which  the  Judge  assumed  to  be  correctly 
pleaded  in  the  twenty-first  article,  that  the  facts  and  circumstances  pleaded  in  the 
allegation,  even  if  proved,  would  not  be  a  bar  to  the  sentence  prayed  by  Mr.  Connelly, 
and  that  the  Court  was  not  entitled  to  witlihold  from  the  Respondent  the  sentence 
wliich  would  entitle  him  to  cohalntation  with  his  wife. 

Against  this  rejection,  the  oresent  appeal  was  brought.  The  Appellant  sulj- 
mitted  that  the  allegation  rejected  ought  to  have  been  admitted  to  proof,  for  the 
following  reau.ons :  — 

First.  Because  the  rescript  and  allowance  of  the  Pope,  on  the  joint  petition  of 
the  Respondent  and  Appellant,  set  out  the  first  Exhibit  pleaded,  and  the  subsequent 
Ordination  of  the  Respondent,  and  vows  or  religious  profession  of  the  Appellant, 
had  the  force  and  efi'ect  in  law  of  a  Judicial  sentence,  or  decree  of  divorce,  or 
separation,  a  mensa  et  thoro ;  at  least  suffi-[465]-cient  to  protect  the  Appellant  from 
the  obligation  of  returning  to  live  with  the  Respondent,  and  render  him  conjugal 
rights ;   and. 

Secondly.  Because  over  and  above,  or  independent  of,  any  argument  adduced 
from  the  legal  force  or  effect  of  that  rescript  or  allowance,  the  Respondent's  whole 
conduct  towards,  or  in  respect  of,  the  Appellant,  as  set  forth  in  the  allegation,  has 
be.-n  such  as,  if  established  by  evidence,  ouglit  to  preclude  him  from  obtaining  the 
aid  of  an  Ecclesiastical  Court  to  compel  the  Appellant  to  a  renewed  cohabitation 
with  him,  and,  therefore,  that  the  Court  below  sliould  have  permitted  that  whole 
conduct  to  be  pleaded,  as  it  was  in  the  allegation,  the  rejection  of  which  was  the 
grievance  complained  of. 

The  Respondent  contended,  tiiat  the  Decree  was  right,  for  the  following- 
reason  :  — 

Because  the  nuitters  pleaded  in  the  allegation  would,  if  proved,  be  insufficient 
to  bar  the  prayer  of  the  husband  in  the  suit. 

Mr.  R.  Palmer,  Q.C.,  Dr.  Addams,  and  Mr.  Bowj-er,  for  tlie  Appellant ;  and  Dr. 
Bayford  and  Dr.  R.  Phillimore  for  the  Respondent. 

Dr.  Addams,  for  the  Appellant. — The  questions  rai.sed  are, — First,  whether  the 
Court  will  exercise  its  jurisdiction  by  compelling  a  restitution  of  conjugal  rights  in 
a  case  lilie  the  present,  and  force  the  wife  to  re-cohabit  with  her  husband  in  viola- 
tion of  her  vow  of  chastity ;  and,  secondly,  whether  the  defence  set  up  by  the  re- 
sponsive allegation  did  not  in  law  constitute  a  direct  and  legal  bar  to  the  suit. 

I.  Enough  appears  on  the  face  of  the  allegation  to  [466]  induce  the  Court  to 
refuse  compliance  with  the  Respondent's  prayer.  It  is  pleaded,  and  is  not  in  dis- 
pute, tliat  Mrs.  Connelly,  in  1845,  Ijound  herself  by  a  vow  of  perpetual  chastity,  with 
the  full  knowledge  and  approbation  of  her  husband,  he  at  the  same  time,  in  confor- 
mity with  the  rescript,  taking  Holy  Orders.  Will  the  Court,  under  those  circum- 
stances, interfere  on  the  luisband's  behalf,  and  make  the  wife  break  her  vow? — [Sir 
Frederick  Pollock. — Was  the  case  argued  in  the  Court  below  as  a  religious  question? 
In  Mciloni/  V.  MaJony  (2  Add.  249),  it  was  pleaded,  that  the  wife  could  not  be  removed 
to  Ireland,  without  imminent  danger  to  her  health,  and  that  allegation  was  admitted 
by  the  Court,  on  the  ground,  that  to  compel  her  to  go  to  Ireland,  would,  in  the  cir- 
cumstances, be  an  act  of  cruelty.  Now,  here  Mrs.  Connelly  has  taken  a  vow  of 
perpetual  chastity,  and  if  she  is  a  sincere  believer  in  the  Roman  Catholic  tenets, 
she  would  view  a  return  to  cohabitation  with  horror.  The  Court  of  Arches  does 
not  appear  to  have  treated  the  case  as  a  religious  question  :  but  surely,  if  we  tolerate 
the  Roman  Catholic  religion,  we  must  tolerate  it  with  all  reasonable  consequences 
flowing  from  it.] — It  was  argued  in  the  Court  below  that  Mrs.  Connelly  was  under 
religious  obligations.  It  would  be  more  cruel  to  compel  Mrs.  Connelly  to  return 
to  her  husband  tlian  it  would  have  been  to  send  Mrs.  Malony  to  Ireland.  The  con- 
duct of  tlio  Respondent  in  inaucing  her  to  take  the  vow  has  been  sucli  as  to  bar  him 
from  coming  into  Court  and  asking  for  a  sentence  for  restitution  for  conjugal  rights. 
Dunn  V.  Dunn  (2  Phill.  K)3),  Forxter  v.  Fnrsfcr  (1  Cons.  Rej).  M4).  Ha'/ri-e  v.  Corn 
(2  Cons.  Rep.  280),  VaJoii;/  v.  [467]  Ma/,,?!;/  (2  Add.  249).— [Mr.  IV-mbei'ton  Leigh.— 
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Suppose  a  separation  on  the  ground  of  cruelty,  and  the  wife  relents,  is  the  husband 
Ixiund  to  take  her  back  again?] — No.  Tlie  Court  would  not  decree  a  restitution  under 
such  circuiastances. — [Dr.  Lushington. — Has  the  Court  any  discretion  at  all?  Lord 
Stowell,  in  Dnlnjniph  v.  Dalrtiniple  (2  Cons.  Rej).  137),  says,  "  It  is  impossible  to 
conceal  from  my  own  oljservation  the  distress  which  the  sentence  may  eventually  inflict 
upon  one  or  perhaps  more  individuals;  but  the  Court  must  discharge  its  public 
duties,  however  painful  to  the  fei'lings  of  others,  and  possibly  its  own."  But  has 
there  ever  been  a  case  in  which  restitution  has  been  refused,  unless  connivance  has 
been  proved?] — If  there  is  no  precedent,  the  Court,  in  circumstances  justifying  it. 
will  make  one. 

II.  The  material  question,  however,  is,  whether  the  rescript  pronounced  at  Rome 
is  not,  for  the  purpose  pleaded,  a  valid  sentence  of  separation  between  the  parties 
to  the  suit,  although  it  might  not  be  for  all  other  purposes.  It  was  a  sentence  pro- 
nounced by  a  competent  forum.  It  is  true  that  the  Papal  rescript  on  the  petition 
presented  by  Connelly  to  tlie  I'ope,  was  not  in  the  form  of  a  decree  in  a  cause  of 
divorce  in  the  Ecclesiastical  Courts  in  this  country,  but  it  was  equivalent  to  it.  The 
Canon  Law  of  Rome,  applicable  to  this  point,  is  fully  pleaded  in  the  twenty-first 
article  of  the  allegation.  Instead  of  the  rescript  being,  as  was  represented  in  the 
Court  below,  nothing  more  tlian  a  dispensation  from  the  Pope,  of  the  necessity  of 
obtaining  letters  dimissory  from  the  Bishop  of  Philadelphia,  it  was  to  all  intents 
and  ]uirjioses  a  sentence  of  sfjiaration,  emanating  from  a  competent  forum.,  to  which 
the  Re-[468]-spondent  had  drawn  his  wife,  which  forum  had  as  much  right  ro 
adjudicate  on  the  matrimonial  obligations  of  the  parties  at  that  time,  as  the  Arches 
Court  had  in  entertaining  this  suit  for  restitution  of  conjugal  rights.  Inde'^d,  the 
parties  ought  to  be  treated  as  foreigners,  accidentally  residing  in  this  country,  and 
there  being  a  foreign  sentence  of  separation  between  them,  it  would  be  utterly  at 
variance  with  legal  principles,  that  a  Court  in  this  country  should  enter  into  a 
matter  disposed  of  by  a  competent  Court  of  another  country. — [Mr.  Pembertcn 
Leigh. — What  was  the  domicile  of  the  parties  at  tlie  time  of  procuring  the  rescript?] 
Rome,  I  apprehend.  The  question  really  is  one  of  the  forum,  whether  it  was  com- 
])etent.  The  Court  below  said,  that  if  it  had  been  a  sentence  of  separation  at,  Rome, 
it  would  have  been  entitled  to  every  respect  by  the  Court  (2  Robert.  258).  Such  a 
sentence,  in  fact,  did  exist,  but  the  learned  Judge  has  mixed  up  two  questions,  the 
statiM  of  the  parties,  and  the  validity  of  the  separation,  which  are  distinct.  In 
cases  of  marriage  by  British  subjects  abroad,  the  validity  of  such  marriage  is 
governed  by  the  lex  loci  co?itractus.  Shrims/ilre  v.  Shriii/fihire  (2  Cons.  Rep.  •j95). 
This  is  undoubted,  and  the  same  rule  must  apply  to  the  sentence  of  divorce  a  /iien.-ia 
e.t  thi'TO.  The  Court  will  give  effect  to  a  sentence  of  a  foreign  Court.  A  foreign! 
scutenoe  can  be  impeached  only  for  want  of  natural  justice,  jurisdiction,  or  fraud, 
in  obtaining  the  sentence.  Not  one  of  the  grounds  urged  against  the  sentence  in 
thi-:  ct.se. 

Mr.  R.  Palmer,  Q.C.,  on  the  same  side. — The  real  question  is,  whether  Courts 
in  this  country  will  recognise  the  proceedings  pleaded,  as  [469]  tantamount,  for  the 
purposes  of  this  suit,  to  a  sentence  of  the  Ecclesiastical  Court  of  separation  a 
meiisa  ef  t/ioro.  I  submit  that  the  rescript  of  the  Pope  ought  to  have  been  treated 
as  a  foreign  sentence  pronounced  by  a  competent  tribunal.  If  so,  then  inquiry  ought 
to  have  been  made  respecting  the  validity  of  such  sentence,  by  the  law  in  force  at 
Rome.  The  learned  Judge  of  the  Arches  Court,  upon  the  authority  of  a  dk'fum  of 
Lord  Stowell's,  in  Sinclair  v.  Sinclair  (1  Cons.  Rep.  297),  took  upon  himself  to 
determine  an  abstruse  question  of  foreign  law,  without  evidence  of  such  law,  and 
rejected  an  allegation,  which  expressly  pleaded  the  law  applicable  to  the  case,  and 
which  could  have  been  established  by  competent  witnesses.  If  the  allegation  had 
lieen  admitted,  the  rules  of  the  Roman  Catnolic  Church,  applicable  to  the  question 
at  issue,  and  the  effect  of  the  vow's  of  chastity,  could  have  been  proved.  Joani'S 
Devoti  Institufionem  Canonicnrum,  1  vol.  557-8.  The  vow  of  chastity  was  the 
principal  issue.  Surely,  arriving  at  a  conclusion  of  foreign  law  without  evidence, 
is  not  the  mode  of  satisfying  an  English  Court  of  the  validity  of  foreign  pro- 
cedure.— [Mr.  Pemberton  Leigh :  In  Swift  v.  Kelhj  (.3  Knapp's  P.C.  Cases,  257). 
tiie  question  was.  whether  a  marriage  solemnized  at  Rome  l\v  British  subjects,  who 
had  simulated  the  Catholic  faith  to  get  married,  was  valid.  In  that  case  evidence 
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of  qualified  persons  was  received.]- — The  case  of  the  Earl  Nelson  v.  Lord  lirulport 
(cS  Beav.  527),  is  a  strong  authority  upon  this  point,  as  it  shows  the  mode  in  which 
English  Courts  admit  the  effect  and  proof  of  foreign  law.  Lord  Langdale  ex- 
pressly lays  it  down,  that  it  is  a  rule  of  English  law,  that  no  knowledge  of  foreign 
law  is  to  be  imputed  [470]  to  an  English  Judge  sitting  in  a  Court  of  mere  Engli.sh 
jurisdiction.  That  case  establishes  this  position,  that  on  a  question  of  foreign  law, 
or  the  effect  of  a  foreign  legal  act  or  proceeding  in  a  foreign  counti-y,  the  Court 
can  only  be  informed  by  witnesses.  Our  proposition  is,  that  this  sentence  was 
made  hj  a  competent  authority,  in  a  country  where  the  party  was  then  residing 
and  domiciled,  for  a  sufficient  cause,  and  that  such  sentence  ought  to  have  been 
admitted  by  the  comity  of  nations  in  this  country,  as  a  conclusive  bar  to  this 
suit.  A  divorce  granted  in  a  country  where  the  parties  are  bona  fide  residing, 
the  cause  arising  in  that  country  being  sufficient,  according  to  such  law,  to  produce 
that  effect,  is  recognised  and  regarded  by  every  other  country,  without  reference 
to  the  place  of  the  contract  of  marriage.  Thus,  in  Warrendtr  v.  Warreruler  (9 
Bli.  89  ;  S.C.  2  Clk.  and  Fin.  488),  the  House  of  Lords  affirmed  tlie  jurisdiction  of 
the  Court  of  Session,  in  Scotland,  to  decree  a  divorce  a  vinculo,  from  an  English 
marriage,  which,  by  the  law  of  England,  is  indissoluble,  the  parties  having  a  Scotch 
domicile.  Story  (Conf.  of  Laws,  ch.  vii.  §  226  b.  (2nd  Edit.) )  confirms  this 
principle,  and  refers,  in  addition  to  this  authority,  to  Lolley's  case  (Fac.  Coll. 
March,  1812,  and  Russ  and  Ry.  C.C.  237),  and  to  Ferguson  (On  Ma'rriage  and 
Divorce,  283-5),  a  writer  of  authority  on  this  point. — [Dr.  Lu,shington  :  In  Harford 
V.  Morris  (2  Cons.  Rep.  423),  the  validity  of  a  Danish  marriage  was  decided  by  the 
lex  Joci.^ — The  effect  of  domicile,  upon  the  question  of  marriage,  was  fully  con- 
sidered in  Monro  v.  Monro  (7  Clk.  and  Fin.  842).  There  is  nothing  to  show  that 
Mr.  and  Mrs.  Connelly  were  not  domiciled  [471]  at  Rome,  when  the  sentence  was 
passed,  and  that  such  domicile  does  not  so  continue.  Their  residence  in  this 
country  is  transitory.  This  voluntary  separation  took  place  at  Rome,  and,  ac- 
cording to  the  law  of  that  country,  such  separation  was  equivalent  to  a  sentence  of 
divorce  a  ineiisa  ct  thoro,  leaving  the  matrimonial  status  the  same  as  before,  but 
entitling  Mrs.  Connelly  to  refuse  to  return  to  cohabitation.  It  must  be  noticed  that 
there  is  a  material  distinction  between  a  divorce  and  a  separation,  and  many 
difficulties  which  might  apply  to  a  divorce,  cannot  apply  tO'  a  separation  by  consent. 
Cohabitation  is  a  claim  of  a  personal  nature,  and  may  be  ceded  by  the  personal 
acquiescence  of  the  husband.  If  the  separation  of  Mr.  and  Mrs.  Connelly  had  taken 
place  without  any  view  of  defrauding  the  law  of  the  country  they  owed  allegiance 
to,  then  it  will  be  contrary  to  the  comity  of  nations  for  Courts  of  justice  to  refuse 
to  take  cognizance  of  it.  Great  inconvenience  would  ttow  from  holding  a  contrary 
doctrine.  What  was  the  domicile  of  Mr.  and  Mrs.  Connelly?  Their  domicile  of 
origin  was  Pennsylvania.  Their  marriage  also  took  place  there;  they  first  settled 
in  Natchez,  and  appear  to  have  acquired  a  domicile  in  Mississippi,  for  there  may 
be  as  many  domiciles  in  America  as  there  are  States,  and  the  law  of  marriage  varies 
in  each  State.  Subsecjuently  they  went  to  Rome,  and  became  domiciled  there, 
subject  of  course  to  its  laws.  It  cannot  be  urged  that  it  is  contrary  to  the  jus 
yentiuin,  or  the  laws  of  morality,  to  recognise  the  acts  done  there.  All  Europe  was 
Roman  Catholic  until  the  Reformation,  and  sentences  of  voluntary  separation, 
such  as  this,  were  well  known.  The  question,  therefore,  is,  can  the  husband,  under 
the  circumstances  here  pleaded,  sue  for  a  restitution  of  conjugal  [472]  rights? 
I  apprehend  and  submit  that  that  question  can  only  be  determined  by  reference 
to  foreign  law.  If  you  go  back  to  America,  the  original  domicile,  the  Court  must 
still  be  guided  in  their  determination  by  foreign  law. 

Another  question  to  be  considered,  is,  the  conduct  of  the  Respondent.  It  would 
be  most  extraordinary,  that  a  Court  Christian,  after  the  husband  had  led  his  wife 
to  enter  into  the  solemn  vows  of  chastity,  should  afford  its  aid  to  enable  the  husband 
to  compel  her  to  break  those  vows.  It  would  be  the  highest  cruelty  that  could  be 
exercised  by  the  Court,  to  compel  her,  under  such  circumstances,  to  re-cohabit 
with  her  husband.  Mnloni/  v.  Malony  (2  Add.  249)  cannot  stand  for  a  moment,  if 
this  decree  is  sustained.  No  question  can  arise  about  Mr.  Connelly's  liability  for 
debts  contracted  by  his  wife;  he  can  protect  him.self  against  any  suit  in  the  usual 
wav. 
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Ur.  Bayfoid,  for  thu  HesiiuudL'iil. — The  case  rests  upon  a  very  narrow  principle, 
and  does  not  involve  tliose  considerations  suggested  Ijy  the  Ajipellant.  liy  the  law 
of  this  country,  married  persons  are  bound  to  live  together.  No  divorce  can  take 
place  except  upon  the  ground  of  adultery  or  cruelty.  English  Courts  take  no 
cognizance  of  voluntary  agreements  entered  into  by  parties  to  live  separate  from 
each  other.  Baiiee  v.  Barlee  (1  Add.  305).  The  ground  on  which  it  is  sought  to 
evade  the  duty  which  the  law  casts  on  all  married  persons  in  tins  country  to  live 
together,  is,  that  Mr.  Connelly  has  taken  orders  in  the  Church  of  Rome,  and  Mrs. 
Connelly  the  vow  of  chastity.  I  submit,  however,  that  vows  of  poverty,  [473] 
obedience,  and  chastity,  have  nothing  to  do  with  the  matter;  and  that  the  Court 
can  take  i.o  judicial  cognizance  of  such  vows.  The  rules  of  the  Roman  Catholic 
Church  respecting  the  celiljacy  of  priests  even  in  Catholic  times  were  not 'binding 
in  this  country.  Statutes,  2nd  and  3rd  Edw.  VI.,  c.  21,  and  5th  and  6th  Edw.  VI. 
(repealed  by  1  Mar.  (Sess.  2),  c.  2,  revived  by  2  Jac.  c.  25).  Neither  the  Catholic 
Emancipation  Act,  10  Geo.  IV.,  c.  7,  nor  the  recent  Statutes  for  the  relief  of  Roman 
Catholics,  have  altered  the  conunon  law.  Lyndwood  (Provinciale,  Lib.  3,  tit.  2, 
"  Si  qui  Clerici  "  shows  that,  as  early  as  the  twelfth  century,  clerks  were  permitted 
to  cohabit  with  their  wives.  The  argument  that  the  vow  of  chastity  is  binding  on 
the  conscience  of  Mrs.  Connelly  cannot  prevail,  as  the  common  law  takes  no  notice 
of  monks  and  nuns.  Rex  v.  L'ortinytun  (1  Salk.  162).  Now,  it  cannot  be  denied 
that  the  head  of  the  Roman  Catholic  Church  may  dispense  with  vows  taken  by 
members  of  that  Church,  and  why  should  not  such  dispensation  be  e.xercised  in  a 
case  like  this?  Again  it  is  said,  on  the  other  side,  that  a  sentence  of  restitution, 
which  would  bring  the  parties  together  in  the  same  house,  would  necessarily  involve 
a  breach  of  the  vow  of  chastity.  That  is  not  so.  Onne  v.  Orme  (2  Add.  382), 
Forster  v.  Forster  (1  Cons.  Rep.  154).  The  Court  cannot  compel  husband  and  wife 
to  do  more  than  reside  under  the  same  roof;  it  can  compel  colmbitation,  but  nothing 
more,  and  Mrs.  Connelly  may,  therefore,  live  with  her  husl;iand  williout  any  in- 
fringement of  the  vows  taken  by  her.  Why  is  it  to  be  presumed  [474]  that  the  wife 
will  keep  and  tlie  luisbaud  commit  a  breach  of  the  vow  of  chastity?  They  had  lived 
together  two  years  and  four  months  without  violating  their  vows;  so  that  if  the 
argument  of  the  Appellant  is  well  founded,  and  Mr.  Connelly  enforced  a  breach 
of  the  vow,  it  might  come  under  the  definition  of  legal  cruelty,  but  it  would  be  no 
answer  to  this  suit. — [Sir  Frederick  Pollock  :  Is  the  Court  to  1)ring  the  parties 
together,  and  then,  if  the  necessary  consequences  resulting  from  it  ensued,  separate 
them  again  ?] 

Now,  it  is  strongly  urged,  that  there  was  a  formal  decree,  tantamount  to,  and 
being  in  effect,  a  separation  a  tnensa  et  thoro.  It  is  not  pretended  that  it  was  an 
actual  sentence  of  separation.  In  none  of  the  Exhibits  is  there  anything  like  a 
sentence.  Indeed,  it  could  not  be.  Nor  is  the  decree,  if  decree  it  is  to  be  called, 
made  in  a  matrimonial  suit,  but  if  in  any  suit  at  all,  in  a  suit  of  orders.  It  can- 
not, therefore,  be  treated  as  an  adjudication  of  a  competent  Court  in  a  matri- 
monial suit,  but  put  at  the  highest,  it  is  only  a  Court  as  to  orders.  The  law  as 
pleaded  in  the  twenty-first  article  does  not  say,  that  a  decree  in  a  suit,  such  as  is 
here  sought,  could  not  be  had  by  the  law  of  Rome,  namely,  a  restitution  without 
cohabitation.  Where  a  formal  deed  of  separation  is  executed,  there  is  nothing  to 
prevent  the  law  of  the  land  bringing  the  parties  together.  Such  deeds,  when 
brought  before  a  Spiritual  Court,  are  always  set  aside.  The  domicile  of  the  wife 
is  that  of  the  husband.  If  any  weight  is  to  be  attached  to  the  question  of  domicile, 
the  consequence  would  be  that  the  allegation  must  be  admitted,  but  it  must  be 
reformed  by  pleading  the  law  applicable  to  such  a  case. 

[475]  Dr.  R.  Phillimore,  on  the  same  side. — It  is  admitted  that  the  substantial 
question  at  issue  is  one  of  domicile.  Now,  there  can  be  no  doubt  as  to  the  original 
domicile  of  the  parties.  Their  domicile  of  origin  and  marriage  is  Pennsylvania. 
— [Mr.  Pemberton  Leigh:  If  Mr.  and  Mrs.  Connelly  left  America  without  any 
intention  of  returning,  would  Rome  become  their  intervening  domicile?] — They 
were  never  domiciled  at  Rome.  If  they  intended  to  give  up  their  American 
domicile,  it  was  with  a  view  of  residing  in  England :  they  went  to  Rome  to  ac- 
complish a  certain  object,  and  as  soon  as  that  was  accomplished  they  came  to 
England.  It  is  universally  allowed  that  the  contract  of  marriage  is  governed  by 
the  lex  loci  contractus ;   but  the  consequences   resulting   from  marriage  involve 
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difierent  considerations. — [Mr.  Pemberton  Leigh:  The  operation  of  the  law  of 
domicile  upon  the  question  in  dispute  is  most  important  in  determining  what  effect 
the  law  of  the  domicile  would  give  to  this  sentence.] — The  general  principles  of 
international  law  relied  upon  by  the  Appellant's  counsel,  are  not  denied,  but  no  case 
can  Ije  found  in  wiiich  the  law  of  a  foreign  country  has  been  held  binding  on  a 
country  where  it  is  sought  to  enforce  the  obligations  of  the  original  contract.  Those 
consequences  form  no  part  of  the  jus  yentium.  It  is  nowhere  shown  that  religious 
obligations  peculiar  to  a  particular  State,  which  form  no  part  of  the  jm  gentium. 
are  necessarily  taken  notice  of  by  other  countries  in  which  individuals  reside.  The 
Court  below  had  power  to  deal  with  the  case  according  to  its  own  law,  and  to 
determine  whether  the  plea  set  up  by  the  Appellant  was  sufficient.  Story  (Conf. 
of  Laws,  ch.  iv.  §  98),  in  his  Commentaries,  in  support  of  this  [476]  proposition, 
quotes  the  doctrine  laid  down  by  Chancellor  Kent,  in  these  words — "  The  laws  of  a 
country  have  no  binding  force  beyond  its  own  territorial  limits;  and  their  authority 
is  admitted  in  other  States,  not  ecc  propria  vigore,  but  ex  comitate,  or,  in  the 
language  of  Huberus,  '  Quatenus  sine  praejudiceu  indul gentium  fieri  potest.'  Every 
independent  country  will  judge  for  itself  how  the  comitas  inter  communitates  is 
to  be  permitted  to  interfere  with  its  domestic  interests  and  policy."  The  juris- 
diction of  the  Court  over  the  subject-matter  cannot  be  questioned.  Lindo  v. 
BeUsario  (1  Cons.  Rep.  216).  Both  parties  were  resident  in  England,  and  the 
sentence  pleaded  was  examinable  by  the  Court,  like  a  foreign  contract.  The  rule 
is,  that  a  foreign  contract  is  to  be  interpreted  by  the  lex  loch  contractus.  The 
British  Linen  Goiiipany  v.  Druminond  (10  B.  and  C.  910),  De  ki  Vega  v.  Viantui 
(1  B.  and  Ad.  284),  Donn  v.  Lippnuxnn  (5  Clk.  and  Fin.  1).  But  if  any  question 
relating  to  incidents  subsequent  to  the  contract  arise,  the  law  in  force  in  the  country 
where  the  remedy  is  sought  governs.  Wurrender  v.  Warrender  (9  Bli.  89  ;  S.C.  2 
Clk.  and  Fin.  -1:88),  Donn  v.  Lippmann.  Now,  no  benefit  could  be  obtained  by  the 
admission  of  the  allegation,  for,  whether  the  law  of  the  place  where  the  marriage 
is  celebrated  or  the  law  of  the  forum  prevailed,  the  husband  is  entitled  to  a  restitu- 
tion of  conjugal  rights,  as  a  voluntary  agreement  could  not  alter  the  marriage 
contract.  Story  (Conf.  of  Laws,  ch.  v.  §  109,  ch.  vi.  §  223).  Lord  Stowell,  in 
Evans  V.  Evans  (1  Cons.  Rep.  35),  states,  that  the  humanity  of  the  Court  had 
repeatedly  been  invoked,  as  in  this  case,  but  that  humanity  was  the  second  con- 
sideration of  the  Court,  justice  the  first.  Here  it  is  attempted  tO'  set  up  the  defence 
as  a  religious  [477]  question,  but  surely  the  law  of  the  fa-rum  will  not  make  it  a 
religious  question.  The  Court  cannot  set  up  a  rule  of  its  own,  upon  a  suggested 
violation  of  conscience,  but  is  bound  to  administer  the  law  as  it  finds  it.  The 
objection  that  tlie  Judge  of  the  Court  below  was  not  at  liberty  to  investigate  the 
law  of  the  Church  of  Rome,  and  to  determine  whether  these  regulations  of  the 
Roman  Catholic  Church  are  binding  in  this  country,  but  that  he  ought  to  have 
admitted  the  allegation  and  heard  witnesses,  is  without  weight.  The  Decretals, 
Liber  IIL,  Titulus  XXXIL,  "  De  conversione  conjugatorum,"  were  pleaded  in  the 
allegation  of  Mrs.  Connelly,  as  containing  the  rules  sf  the  Roman  Catholic  Church 
upon  this  subject.  These  Decretals  are  accessible,  and  the  Court  is  as  capable  of 
forming  an  opinion  on  the  law,  as  any  advocates  in  Europe.  But  the  law,  as  laid 
down  in  the  allegation,  is  not  borne  out  by  the  Decretals.  If  this  is,  however,  to 
be  viewed  as  a  sentence  obtained  at  Rome,  the  marriage  having  taken  place  in 
America,  such  sentence  is  not  binding  in  this  country.  Such  a  plea  is  to  be  con- 
sidered and  dealt  with  according  to  English  law,  the  lex  fori.  Sinclair  v.  Sinclair 
(1  Cons.  Rep.  294),  Dalrymple  v.  Dalryniplc  (2  Cons.  Rep.  54).  It  is,  therefore, 
unnecessary  to  look  to  the  law  of  Rome,  for  nothing  can  bar  the  husband  in  a  suit 
for  restitution  of  conjugal  rights,  except  such  a  defence  as  would  vitiate  the 
original  contract.  Is  tliere  anything  pleaded  to  bring  it  within  that  exception.' 
The  matter  pleaded  in  bar  is  put  in  two  forms,  first,  as  a  sentence  of  a  competent 
tribunal,  by  which  the  Court  below  was  bound;  and,  secondly,  that  if  it  is  not  a 
judicial  seu-[478]-tence  of  divorce,  it  has  the  effect  of  a  sentence  of  divorce  «  mensa 
et  thoro,  and  of  prohibiting  the  parties  from  again  cohabiting  together.  Upon  the 
first  point,  if  it  is  a  sentence  of  a  competent  Court  it  is  undoubtedly  entitled  to 
considerable  respect;  but  I  submit,  that  it  does  not  constitute  a  sentence  of  a 
foreign   Cour*    of  competent   jurisdiction.       What    is  the  essence   of  this  alleged 
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sentence!  Nothing  but  a  compliance  with  certain  rules  of  the  Churcli  of  Rome, 
wliich  could  be  varied  iit  pleasure.  Ligoria  (Theologia  Moralis  "  de  Matrinionia," 
vol.  ii.  p.  38:i  (Edit.  Paris,  1834),  Schinabsgrueber  (Jus  Ecclesiasticum  Universum, 
vol.  i.  pp.  223-4  (Edit.  Paris,  1844),  authorities  of  great  weight,  lay  it  down  in 
clear  terms,  that  a  religious  vow,  under  wiiatever  stringency  originally  taken,  may 
be  relaxed  or  dispensed  with  by  the  Pope.  If  so,  how  can  this  be  said  to  have  the 
force  of  a  sentence  pronounced  by  a  Court  of  competent  judicature?  A  sentence 
passed  one  morning  which  might  be  reversed  the  next  day,  cannot  be  called  a 
judicial  sentence.  It  is  a  new  step  attempted  to  be  introduced  into  Courts  of 
Justice,  of  making  the  regulations  of  the  Church  of  Rome  binding,  and  to  be 
recognized  by  the  jus  ijentitini.  It  is  a  grave  (]uestion  whether  Courts  of  Justice 
can  take  cognizance  at  all  of  the  rules  of  these  religiou.s  institutions.  Fidliam  v. 
M-Carthy  (1  H.L.  Cases,  721). 

But  the  important  question  is,  whether  the  consequences  of  the  domicile  of  the 
marriage  of  the  parties  could  he  varied  by  any  act  of  their  own?  The  doctrine 
of  marriage  is  fully  treated  b)'  Ferguson  (on  Marr.  and  Divorce,  360,  397,  399), 
who  in  clear  terms  lays  it  down,  that  the  contract  of  marriage  [479]  differs  from 
all  otlier  contracts,  as  it  cannot  be  dissolved  by  voluntary  agreement  of  parties, 
being  a  matter  of  municipal  regulation,  over  which  the  parties  have  no  control ; 
that  matrimonial  rights,  so  far  as  they  are  juris  gentium,  admit  of  no  modificatiun 
by  the  will  of  the  parties ;  tJiat  the  law  of  the  place  where  the  marriage  is  celelirated 
furnishes  a  just  rule  for  the  interpretation  of  its  obligations  and  rights  (Ferguson 
"  On  Marr.  and  Divorce,"  283).  Story  (Conf.  of  Laws,  ch.  v.  s.  109,  ch.  vii.  s.  223) 
adopts  this  doctrine,  and  states,  that  it  is  the  law  upon  which  the  American  Courts 
invariably  act. — [Mr.  Pemberton  Leigh  :  Is  not  that  a  question  worthy  of  being  con- 
sidered, by  reforming  the  allegation  and  pleading  the  effect  of  such  .sentence  by 
ilie  law  of  Pennsylvania?] — No  good  can  result  from  reforming  the  allegation, 
as  (he  authorities  clearly  show  tliat  there  was  no  power  at  Rome  to  modify  the 
marriage  contract.  Lord  Brougham,  in  Wan-ender  v.  W/urender  (9  Bli.  107), 
states  the  rule,  that  there  is  nothing  which  can  be  done  by  parties,  to  displace  the 
presumption  of  domicile  raised  by  the  marriage;  and  Lord  Lyndhurst  in  the  same 
case  {ih.,  144)  recognising  that  doctrine,  held  that  husband  and  wife  could  not  by 
any  agreement  between  themselves  vary  the  law  of  domicile.  In  truth,  this  sentence 
is  nothing  more  than  a  registered  agreement  of  separation.  Even  as  such  it  is 
void.  An  agreement  by  husband  and  wife  to  separate  is  invalid,  and  cannot  be 
noticed.  The  only  legal  separation  is  by  judicial  sentence,  Evans  v.  Evans  (1  Cons. 
Rep.  118).  If  it  was  a  sentence  at  all,  it  was  worse  than  a  divorce.  Before  the 
Reformation,  if  a  wife  took  the  vow  of  chastity,  and  [480]  the  husband  did  not.  it  was 
competent  to  him  to  marry  again.  Such  a  sentence  would,  moreover,  be  illegal,  as  it 
interferes  with  the  domestic  interests  and  policy  of  the  law  of  this  country,  and 
Courts  in  this  country  will  not  permit  such  sentences  to  interfere  with  its  domestic 
interests  and  policy.  Story  (Conf.  of  Laws,  ch.  iv.  s.  99).  It  is  also  contrary  to  the 
common  law,  Yin.  Abr.,  tit.  "  Profession,"  (A.)  Year-book,  Edw.  VI.,  vol.  vii.  Rex 
V.  Porline/ton  (1  Salk.  162),  which  takes  no  notice  of  monks  or  nuns.  Neither  can 
profession  in  religion  be  tried  in  our  Courts.  Co.  Litt.  (P.  132,  b).  The  Catholic 
Emancipation  Act,  10  Geo.  IV.,  c.  7,  gave  no  sanction  to  an  interference  with  the 
obligations  of  the  matrimonial  law  of  the  land.  The  status  of  Roman  Catholics 
in  this  respect  differs  not  from  what  it  has  been  since  the  Reformation.  The 
modern  Statutes,  3rd  and  4th  Will  IV.  c.  115,  7th  and  8th  Vict.  c.  101,  and  9th  and 
lUth  Vict.  c.  59,  merely  place  Roman  Catholics  on  the  same  footing  as  Protestant 
Dissenters.  This  is  one  out  of  a  class  of  cases  arising  out  of  the  present  disturljed 
state  of  religious  parties  in  this  country,  and  if  the  proposition  is  to  be  laid  down 
that  every  tolerated  religion  is  entitled  to  all  the  consequences  flowing  from  it, 
the  next  step  may  be  that  the  Court  will  be  called  upon  to  grant  administration 
to  the  next  of  kin  of  a  person  civilly  dead.  Indeed,  in  Fulham  v.  McCarthy  (1  H.L. 
Cases,  721),  a  question  was  raised,  whether  an  assignment  of  property  by  a  nun, 
in  pursuance  of  a  vow  made  on  entering  the  convent,  was  valid,  but  the  House 
of  Lords  gave  no  opinion  upon  it.  This  ought  not  to  be  considered  as  a  religious 
question,  as  the  Court  is  not  competent  to  entertain  it,  but  must  be  decided  upon 
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piiuciples  of  [481]  iuternationul  law.     I  submit,  that  the  allegation  wa.s  properly 
dii^missed,  and  that  no  advantage  could  accrue  if  it  was  admitted  and  reformed. 

Their  Lordships,  -without  hearing  Dr.  Addanis  in  reply,  delivered  judgment, 
a.s  follows,  hy 

The  Right  Hon.  Dr.  Lusliingtou. — Their  Lordships  are  of  opinion,  that  the 
allegation  given  in  by  Mrs.  Connelly  ought  to  be  admitted,  provided  it  is  amended 
by  ])leading  two  facts,  first,  what  was  the  law  of  Pennsylvania,  if  this  suit  had  been 
brought  there  for  adjudication;  and  secondly,  what  was  the  domicile  of  the  parties 
at  the  time  the  transaction  took  place  at  Rome.  We  pronounce  no  opinion  whatever 
upon  the  facts  of  the  case,  but  if  these  additions  are  made,  we  will  admit  the 
allegation,  and  remit  the  cause  to  the  Arches  Court. 

The  following  Order  was  made  upon  the  appeal. — "  Leave  to  the  said  Cornelia 
Augusta  Connelly  to  reform  the  allegation  given  in  on  her  part  and  behalf  in  the 
Court  of  Arches,  and  rejected  by  the  Judge  of  the  said  Court,  by  pleading  and 
setting  forth,  if  she  shall  be  so  advised,  the  law  of  Pennsylvania,  as  applicaljle  to  the 
circumstances  pleaded  and  set  forth  in  this  cause,  in  case  the  same  had  been  brought 
to  adjudication  there,  and  also  the  domicile  of  the  said  Reverend  Pierce  Connelh". 
clerk,  at  the  time  of  the  transaction  pleaded  in  the  said  allegation  to  have  taken 
place  at  Rome." 


[482]       ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE 

AT  MADRAS. 

THE  EAST  INDLA   COUPA'SY—Appella?ifs:  NUTHUMBADOO  VEERASAWMY 
MOODEhLY ,—Respo7idents  *   [Dec.    5,    1851]. 

Bill  by  a  party  claiming  to  represent  the  interests  of  certain  proprietors  of 
land,  termed  "  Mirasidars  "  against  the  East  India  Company,  for  specific  per- 
formance of  an  agreement  alleged  to  have  been  entered  into  by  them  to  grant 
compensation  for  the  mirasi  rights  in  certain  lands  taken  possession  of 
adversely  by  the  Madras  Government  for  pulilie  purposes.  Upon  appeal, 
such  bill  dismissed,  the  Judicial  Committee  holding,  that  there  was  no 
evidence  of  any  contract  by  the  East  India  Company,  to  sustain  a  bill  in  a 
Court  of  Equity  for  the  relief  sought. 

This  was  a  suit  for  specific  performance  of  an  agreement  alleged  to  have  been 
entered  into  by  the  Appellants,  to  pay  tlie  Mirasidars  (a)  of  the  villages  of 
Porambore  and  Nadambarei,  compensation  for  the  loss  of  their  mirasi  rights 
in  a  certain  tract  of  laud  outside  of  the  walls  and  fortifications  of  the  Black  Town 
of  Madras,  which  had  been  taken  possession  of  by  the  Madras  Government  for  tlie 
purjiose  of  forming  an  esplanade  for  the  military  defence  of  that  quarter.  The 
Plaint ifi'  was  the  executor  of  one  Mangandoo  Vencatachella  Moodelly,  and  claimed 
compensation  for  certain  shares  in  the  mirasi  rights,  which  his  testator  had  pur- 
chased from  some  of  the  Mirasidars. 

[483]  The  original  Bill  was  filed  by  Conjeeveeram  AVoodundy  Mooaelliar,  as 
(he  executor  under  the  Will  of  Mangandoo  Vencatachella  Moodelly,  on  the  equity 
side  of  the  Supreme  Court  of  Madras,  against  Charles  Gandoin,  Elizabeth  Willins, 
Tolesinga  Moodelly,  Curpoora  Moodelly,  Yelliapermall  Moodelly,  Vengoo  Muanapah 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  G.  Turner,  Vice- 
Chancellor,  and  the  Right  Hon.  Sir  Edward  Ryan. 

(«)  The  holder  or  possessor  of  a  heritage.  As  to  the  nature  of  the  mirasi  rights 
in  Madras,  see  "  Replies  to  seventeen  questions  proposed  by  the  Government  of  Fort 
St.  George,  relative  to  tlie  mirasi  right,  bv  F.  W.  Ellis,  Collector  of  Madras." — 
Madras,  a.d.   1818. 
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Moodelly,    Sabajiutty    Moodelly,    Comarasawiiiy    Moodelly,    Veerasawniy    Moodelly, 
Sashoo    Moodelly,   Thyell   Uinmall,   Mootoogooroosawiiiy   Moodelly,    Anioortuniiuall, 
and  Ruiigasawmy  Moodelly;  and  tlio  Appellants.     The  bill  stated  that,  at  the  time 
of  the  exei-ution  of  the  Malabar  deed  of  sale,  thereinafter  mentioned,  the  jicrsons 
who  executed  it  as  vendors,  and  one  Yelliapennall  Moodelly,  were  the  Mirasidars 
of  the  villages  of  Perambore  and  Nadunibarei,  within  the  local  limits  of  Madras, 
and,  as  sucli,  were  the  proprietors  of  the  soil  of  both  those  villages  ;  and  tiiut  the 
ground  held  by  them  as  Mirasidars  of  the  village  of  Nadumliarei,  contained  .'H 
cawnies,  IS  grounds,  and  :555  square  feet,  and  that  the  mirasi,  or  proprietorship 
of  the  villages,  was  divided  into  thirteen  shares,  and  that  such  shares  were,  liefore 
and  at  the  time  aforesaid,  held  and  enjoyed  by  the  .several  Mirasidars  aforesaid 
in  manner  following  ;  that  is  to  say,  Tolesinga  Moodelly  and  Vadappah  Moodelly 
held  five  of  such  shares,   Yelliaperniail  four  shares,  Vengoo  Munnapah  two  and  a 
quarter  shares,  and  the  remaining  Mirasidars  each  one  quarter  of  a  share;  that 
Tolesinga  Moodelly,  Vadappah   Moodelly,  Vengoo   Munnapah  Moodelly,  Sabaputty 
Moodelly,  Comarusawmy  Moodelly,  Veerasawniy  Moodelly,  Sashoo  Moodelly,  Sadiap- 
pah  Moodelly,  Ariiaciiclla  Moodelly.  and  Mootoogooroosawniy  Moodelly,  so  being  ten 
of  sucii  eleven  Mirasidars  as  aforesaid,  on  the  21st  of  Septeni-[484]-l->er,  IS.'iT    a.d., 
at  Madras,  made  and  executed  an  instrument  in  writing,  in  the  Malabar  language 
and  character,  conmionly  called  a  Malabar  deed  of  sale,  and  thereby,  in  considera- 
tion   of   the   sum   of   .3630    jiagodas,    paid   to    them    by    Mangandoo   Vencatachella 
Moodelly,  for  the  purchase  therof,  sold  and  assigned  to  Mangandoo  Vencatachella 
Moodelly  fifteen  and  one-eighth  cawnies  of  ground  in  the  village  of   Nadumbarei, 
f"rming  a  part  of  the  land  belonging  to  them,  and  which  laud,  so  sold  to  Mangandoo 
Vencatachella    Moodelly,    was    included    within    the   37    cawnies,    18   grounds,    and 
355  square  feet  hereinbefore  mentioned;  that  the  Appellants  had,  long  previously 
to  the  execution  of  the  deed  of  sale  or  assignment,  assumed  possession  from  the 
Mirasidars  of  the  whole  of  the  37  cawnies,  18  grounds,  and  355  square  feet  of  land, 
including  the  land   so   assigned   to   the  Vencatachella   Moodelly   in   the   village   of 
Naduml)arei.  for  public  purposes,  and  had  agreed  to  pay  for  the  same  the  value 
thereof  to  the  Mirasidars,  as  the  proprietors  of  the  soil,  at  and  after  the  rate  of 
240  pagodas,  or  Rs.  840  per  cawny,  but  that  they,  the  East  India  Company  (the 
Appellants),  had  not  paid  any  part  of  such  value,  and  that,  ever  since  they  had  been 
ii]  possession  of  the  ground,  they  had  held  a  large  sum  of  money  in  their  hands  for 
the  payment  thereof;  the  bill  then  stated  a  judgment  obtained  by  Myla  Chittumbala 
Venoyaga  Moodelly  against  the  ten  Mirasidars,  and  the  .seizure  by  the  Sheriff  of 
their  mirasi  rights  and  interest  in  the  two  villages  of  Perambore  and  Nadumbarei, 
including   the   fifteen    and    one-eighth    cawnies    sold   to    IVTangandoo    Vencatachella 
Moodelly,  and  the  sales  by  the  Sheriff  of  the  whole  of  their  mirasi  rights  and  interests 
to  Mangandoo  Vencatachella  Moo-[485]-delly,  for  the  sum  of  Rs.  9030,  and  that  the 
share  of  YelliapermaU  Moodelly   in  the  37   cawnies,   18  grounds,  355   square   feet 
amounted     to     11     cawnies,     14     grounds,     1935     square     feet;     and     that     Ven- 
catachella   Moodelly,    under    and    by    virtue    of    his    purchase    at    the    Sheriff's 
sale,     and     the     assignments     by     the     Sheriff     thereinafter     mentioned,     became 
and    was    entitled    to    27    cawnies,    3    grou;ids,  and    820  square  feet  (inclusive  of 
tlie  fifteen  and  one-eighth  cawnies)  of  and  in  the  37  cawnies,  18  grounds,  and  355 
square  feet  (or  the  value,  or  compensation,  payable  by  the  East  India  Company  in 
respect  thereo»),  and  also  to  the  difference  in  quantity  of  land  in  the  villages  of 
Perambore  and  Nadumbarei  between  the  27  cawnies,  3  grounds,  and  820  square 
feet,  and  tne  quantity  which  belonged  and  appertained  to  the  ten  Mirasidars,  as 
their  nine-thirteenth  shares  of  and  in  the  villages;  which  last-mentioned  quantity 
amounted  to  73  cawnies.     And,  after  stating  the  nature  of  the  claims  to  the  land 
in  question  set  up  by  the  Defendants,  Gandoin,  Willins  (the  former  of  whom  claimed 
as  a  judgment  creditor,  and  the  latter  under  an  assignment  from  YelliapermaU 
Moodelly),  Amoortummall,  and  Rungasawmy  Moodelly,  and  that  Mangandoo  Ven- 
catachella Moodelly  had  compromised  the  claim  of  Amoortummall,  by  transferring 
to  her  one  and  one-eighth  .share  in  the  37  cawnies,   18  grounds,  355  square  feet, 
which  amounted  to  3  cawnies,   18  grounds,   1000  square  feet;  and  that  such  last- 
mentioned  quantity,  being  deducted  from  the  27  cawnies,  3  grounds,  820  square 
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feet,  there  remained  22  cawnies,  20  grounds,  2220  square  feet;  and  that  Vencatachella 
Moodelly  thereupon  became  and  was  entitled  to  the  22  cawnies,  20  grounds,  2220 
sciuare  feet,  out  of  and  in  the  37  cawnies,  18  grounds,  355  square  [486]  feet,  so 
assumed  possession  of  by  the  East  India  Company,  as  aforesaid,  or  to  compensation 
for  the  same.  And.  after  stating  other  matters,  the  Plaintiff  charged,  amongst  other 
things,  that  the  Appellants  ought  to  be  put  to  make  their  election,  either  to  pay  the 
Plaintitf  so  much  of  the  compensation-money  is  v,as  due  for  the  amount  of  ground  so 
purchased  by  Mangandoo  Vencatachella  Moodelly,  deducting  the  amount  so  given 
by  him  to  the  Amoortummall,  or  else  to  give  up  to  the  Plaintiff  the  possession  of  the 
land  so  belonging  to  the  estate  of  Mangandoo  Vencatachella  Moodelly  ;  and  that  the 
Appellants  ought  to  be  restrained  from  paying,  and  the  other  Defendants  from 
receiving,  the  compensation-money,  or  any  part  thereof  ;  and  the  bill  prayed,  that 
Mangandoo  Vencatachella  Moodelly  might  be  declared  to  have  been  in  his  lifetime 
and  at  the  time  of  his  death  the  purchaser,  for  a  valuable  consideration,  of  the  nine- 
thirteenth  shares  of  and  in  the  villages  of  Perambore  and  Nadumbarei,  less  the  one 
and  one-eighth  share  so  transferred  to  Amoortummall ;  and  that  it  might  be  declared 
that  Mangandoo  Vencatachella  Moodelly  was,  as  such  purchaser  as  aforesaid,  en- 
titled, at  the  time  of  his  death,  to  22  cawnies,  20  grounds,  and  2220  square  feet 
(inclusive  of  fifteen  and  one-eighth  cawnies)  of  and  in  the  37  cawnies,  18  grounds, 
and  355  square  feet  in  the  village  of  Nadumbarei,  and,  as  such,  entitled  to  receive 
all  compensation  payable  by  the  East  India  Company  in  respect  thereof  ;  and  that 
an  account  might  he  taken  of  the  compensation-money  :  and  interest  be  computed 
tliereon,  from  such  date  and  at  sucli  a  rate  as  the  Court  should  direct ;  and  that  the 
amount  of  the  shaie  or  interest  of  Mangandoo  Vencatachella  Moodelly  in  and  to 
such  principal  and  interest  [487]  monies  might  be  ascertained,  and,  when  ascer- 
tained, paid  over  to  the  Plaintiff,  a.s  such  executor  as  aforesaid,  he  being 
ready  and  willing,  and  thereby  offering,  to  execute  all  such  lawful  and 
reasonable  deeds  or  assignments  as  might  be  demanded  or  required  by  the  Eas: 
India  Company  ;  and  that  the  other  Defendants  might  be  decreed  to  do  all  necessary 
and  reasonable  acts  in  and  about  the  premises  :  and  that  so  much  of  the  pretended 
assignment  of  Yelliapermall  Moodelly  as  exceeds  his  own  lawful  and  rightful  share 
of  and  in  the  lands  might  lie  decreed  to  be  set  aside  ;  and  that  the  interests,  if  any, 
of  Gaudoin,  Willins.  and  Yelliapermall  might  be  ascertained  and  declared.  But  if 
the  East  India  Company  should  i)ersist  in  objecting  to  the  title  of  the  Plaintiff,  as 
the  executor  of  Mangandoo  A'encatachella  Moodelly,  and  to  the  title  of  Mirasidars, 
and  the  Court  should  be  of  opinion  that  there  was  any  defect  whatever  in  their 
title,  that  then  the  East  India  Company  might  be  decreed  to  pay  so  much  of  such 
compensation-money  or  value  of  the  land  assumed  possession  of  as  aforesaid,  as 
belonged  or  was  payable  to  the  estate  of  the  Mangandoo  Vencatachella  Moodelly, 
and  such  interest,  to  be  so  declared,  as  aforesaid,  within  a,  reasonable  time,  to  be 
fixed  by  the  Court,  for  that  purpose ;  and,  in  default,  that  the  East  India  Company 
might  he  decreed  to  deliver  up  possession  of  the  37  cawnies,  18  grounds,  355  square 
feet  over  to  the  Plaintiff,  and  Yelliapermall  and  Amoortummall,  or  the  Plaintiff, 
and  Amoortummall,  and  Willins,  or  Gandoin,  as  the  case  might  be,  as  representing 
and' taking  under  the  Mirasidars  of  the  villages  so  originally  in  the  possession  of 
the  lands  taken  possession  of  by  the  East  India  Company;  and  that,  in  such  last- 
mentioned  case,  it  might  be  referred  to  the  Master  to  take  an  account  of  the  [488] 
rents  and  profits  of  the  lands  ;  and  that  the  East  India  Company  might  be  decreed 
to  pay  a  reasonable  occupation  rent  for  the  same  ;  and  that  the  East  India  Company 
be  restrained  from  paying,  and  the  other  Defendants,  and  each  and  every  of  them, 
from  receiving,  the  compensation-money,  or  any  part  thereof. 

The  Appellants,  by  their  answer,  stated  that  they,  through  their  Government  of 
Fort  Saint  George,  and  in  manner  and  by  the  course  and  for  the  pui-jiose  herein- 
after next  stated,  but  not  otherwise,  did  take  possession  of  a  considerable  tract  of 
land,  for  the  purpose  of  forming  and  ke(!ping  clear  the  West  esplanade  on  the  outer 
side  of  the  walls  and  fortifications  of  the  Black  Town  of  Madras,  such  esplanade 
being  required  for  the  defence  in  war  of  the  Black  Town,  the  Goverimient  of  Fort 
Saint  George,  in  the  year  1783,  for  the  purpose  of  forming  such  esplanade,  and  in 
the  assertioti  of  the  right  of  these  Defendants  as  owners  of  the  soil,  they  did  clear 
such  tract  of  land  as  aforesai(^  from  all  occupations  to  the  extent  of  six  hundred 
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yards'  distance  from  tlie  walls;  that,  afterwards,  several  persons  having  taken 
possession  of  many  parts  of  such  tract  of  land,  and  occupied  the  same  by  cultivation, 
and  in  making  of"  salt,  and  in  other  ways,  these  Defendants,  through  their  Govern- 
ment, did,  between  the  years  1813  and  1816,  again  resume  and  take  possession  of 
such  tract  of  land  by  clearing  the  same  from  all  such  occupation,  and  by  keeping  the 
same  so  cleared  and  in  their  own  occupation  from  thence  hitherto.  They  admitted 
that  a  portion  of  such  tract,  and  to  the  extent  in  the  bill  mentioned,  was,  from  time 
to  time,  and  for  many  years,  occupied,  and  used,  and  enjoyed,  either  in  cultivation 
or  in  making  salt,  by  certain  |)ersons  called  [489]  the  Mirasidars  of  the  villages  of 
Perambore  and  Nadumbarei,  who  claimed  so  to  occupy,  use,  and  enjoy  the  same  in 
virtue  of  their  niirasi  rights.  They  also  admitted  that  they  were  willing  and  directed 
I  hat  a  sum  of  money  sliould  be  jiaid  for  the  land  taken  po.ssession  of  by  them  to  the 
parties  respectively  entitled  as  Mirasidars  to  the  same,  at  and  after  tlie  rate  stated 
in  the  bill,  upon  condition  of  sucli  ]iarties  giving  to  them  a  full  and  sufficient  con- 
veyance of  the  land  and  release  of  and  from  all  claims  upon  the  Appellants  in  respect 
thereof;  but  they  denied  that  any  agreement  or  promise  wa.*  made  by  or  between 
them  and  those  parties  respectively,  or  that  they  agreed,  or  promised,  or  consented 
to  pay,  in  any  manner,  or  in  any  other  sense  save  as  aforesaid,  for  the  said  land 
the  value  thereof,  and  that  any  money  had  ever  been  in  any  manner  set  apart  for 
the  payment  of  any  such  compensation,  and  stated,  that  inasmuch  as  no  person  had 
appeared  showing  any  title  to  any  such  compensation  as  in  the  bill  was  mentioned, 
or  able  to  comply  with  the  conditions  required  by  the  Appellants,  they  had  not 
paid  any  such  compensation  ;  but  they  said  that,  for  the  purposes  of  liquidating 
any  claims  which  might  be  from  time  to  time  established  for  compensation  under 
their  directions,  and  upon  the  conditions  as  thereinliefore  mentioned,  they  had, 
since  the  year  1813,  authorised  tlie  Treasurer  of  Fort  Saint  George  to  hold  dis- 
posable various  sums  of  money  from  time  to  time,  but  not  any  particular  sum,  for 
the  payment  of  any  such  compensation  as  in  the  bill  mentioned  :  nor  did  they  hold 
any  large  or  other  particular  sum  for  such  last-mentioned  purpose.  They  further 
said  that  the  Collector  of  Madras  for  the  time  being  was  authorised  to  act  for  them, 
and  in  this  behalf,  [490]  with  respect  to  the  land  in  question,  so  far  as  to  inquire 
and  report  to  the  Board  of  Revenue  upon  claims  made  t-o  it,  with  a  view  to  the 
orders  of  Government  thereon,  but  not  otherwise ;  and  that  neither  the  alleged 
Mirasidars  nor  Mangandoo  Vencatachella  Moodelly  in  his  lifetime,  nor  the  Plaintiff 
since  his  decease,  had  ever  offered  to  produce  or  show  to  the  Appellants  a  good  and 
valid  title  to  the  land,  or  any  part  thereof  ;  nor  had  any  of  them  ever  tendered  to 
the  Appellants  or  offered  to  give  and  execute  a  full  and  valid  conveyance  of  the  land, 
or  any  part  thereof.  They  also  stated  that  the  land  in  question  was  barren  and 
unproductive,  and  was  frequently  flooded  and  overflowed  by  salt-water,  and  that 
there  had  been  no  profits  arising  from  it. 

The  other  Defendants,  except  Tolesinga  Moodelly,  appeared,  and  put  in  separate 
answers,  which  it  is  not  necessary  to  notice,  as  the  suit  was  substantially  between  the 
Plaintiff  and  the  Appellants. 

Pending  the  suit,  Conjeeveeram  Woodundy  Moodelliar,  the  Plaintiff,  died,  having 
previously  made  a  Will,  whereby  he  appointed  Nuthumbadoo  Veerasawmy  Moodelly, 
the  present  Respondent,  his  sole  executor,  who,  on  the  4th  of  February,  1S44,  ex- 
hibited a  bill  of  revivor,  in  the  same  suit,  again.st  the  Appellants  and  the  other 
Defendants. 

The  hearing  of  the  cause  took  place  on  various  days  in  the  month  of  March, 
1846,  before  the  Chief  Justice  (Sir  Edward  Gambler)  and  Sir  W.  Burton,  Puisne 
Judge,  when  evidence,  both  documentary  and  by  the  depositions  of  witnesses,  was 
gone  into  on  both  sides.  The  only  evidence  adduced  by  the  Plaintiff  to  prove  that 
the  Appellants  had  entered  into  any  agreement  or  incurred  any  legal  or  equitable 
liabilitv  to  pay  [491]  compensation  to  parties  who  claimed  to  be  entitled  to  the  land 
in  question,  consisted  of  the  documents  marked  respectively  A  No.  20,  A  No.  22, 
A  No.  23,  and  A  No.  24.  These  documents  are  mentioned  and  referred  to  in  the 
judgment. 

On  the  other  hand,  the  Appellants  adduced  evidence  to  prove  that  the  Malabar 
deed  of  sale  of  the  21st  September,  1837,  wiis  a  mere  colourable  instrument,  executed 
by  the  Mirasidars,  for  the  purpose  of  enabling  Mangandoo  Vencatachella  Moodelly 
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to  recover  from  the  Appellants  compensation  for  fifteen  one-eighth  cawnies  of  land, 
which  thereby  purported  to  be  sold  to  him,  and  that  no  consideration-money  was 
paid  or  intended  to  be  paid  by  the  pretended  purchaser. 

The  Court  pronounced  the  following  decree,  bearing  date  the  21st  of  March, 
1846  : — "  This  Court  doth  order  that  it  be  referred  to  the  Master  of  this  Court  to- 
inquire,  whether  the  Complainant  and  Defendants,  other  than  the  Defendants,  the 
East  India  Company,  or  any  of  them,  can  give  to  the  Defendants,  the  East  India 
Company,  a  full  and  sufficient  conveyance  of  such  portion  of  the  tract  of  land  form- 
ing the  West  esplanade  on  the  outer  side  of  the  walls  and  fortifications  of  the  Black 
Town  of  Madras,  taken  possession  of  by  the  Defendants,  the  East  India  Company, 
in  1783,  and  again  resumed  by  the  Defendants,  the  East  India  Company,  between 
18L3  and  1816,  and  in  the  pleadings  mentioned,  as  is  situated  within  the  village  of 
Nadumbarei ;  and  whether  the  Complainant  and  the  Defendants,  other  than  the 
Defendants,  the  East  India  Company,  or  any  of  them,  can  give  to  the  said  Defend- 
ants, the  East  India  Company,  a  full  and  sufficient  release  of  and  from  all  claims 
on  the  Defendants,  the  East  India  [492]  Company,  in  respect  of  such  portion  afore- 
said ;  and  that  the  Master  do  state  his  opinion  theVeon  to  the  Court,  with  liberty  to 
state  any  special  circumstances.  And  this  Court  doth  order  that  the  Master  do 
inquire  and  report  whether  any  and  what  consideration  passed  between  the  parties 
to  the  Malabar  deed  of  sale,  in  the  pleadings  mentioned,  and  bearing  date  the  21st 
September,  18.37,  or  between  any  of  them;  and  also  whether  any  and  what  sum  or 
sums  of  money  was  or  were  paid  by  Maugandoo  Vencatachella  Moodelly,  in  the 
pleadings  mentioned,  as  and  for  the  purchase-monies  or  consideration  respectively 
stated  in,  and  appearing  upon  the  face  of,  the  nine  several  assignments  by  the 
Sheriff,  in  the  pleadings  mentioned,  and  bearing  date  respectively  the  12th  of 
February,  1840." 

The  Court  transmitted  to  the  Judicial  Committee  of  the  Privy  Council  the  follow- 
ing reasons  for  making  the  above  interlocutory  decree,  so  far  as  concerned  the 
Defendants,  the  East  India  Company:  — 

"1.  The  parties  under  whom  the  Plaintiff  claims,  or  some  of  them,  appear  to 
us  to  have  establislied  their  title  as  Mirasidars  of  the  villages  or  united  village  of 
Perambore  and  Nadumbarei.  This  conclusion  is  founded  on  the  Exhibits,  A  20, 
A  22,  A  23,  A  24,  and  upon  the  evidence  of  Valoyda  Moddelly. 

"  2.  The  Plaintiff's  equity  is  analogous  to  that  of  a  vendor,  who  comes  into  Court 
seeking  a  discovery  from  the  vendee,  offering  a  conveyance  and  demanding  his 
purchase-money.  And  the  interlocutory  order  complained  of,  is  merely  a  reference 
to  the  Master  for  the  purpose  of  ascertaining  whether  any  of  the  parties  before  the 
Court  have  such  a  title  to  the  land  as  will  enable  them  to  make  an  effectual  convey- 
ance of  it  to  [493]  the  East  India  Company,  and  will  secure  the  latter  from  all  further 
claims  in  respect  of  it. 

"3.  The  Plaintiff  has  a  further  ground  for  coming  into  a  Court  of  Equity; 
namely,  that  complete  relief  could  not  be  given  in  a  Court  of  Law.  Originally, 
according  to  the  Plaintiff's  case,  this  was  a  mere  trespass  ;  but  the  aspect  of  it  is  now 
changed.  The  Defendants,  the  East  India  Company,  say  they  hold  a  sum  of  money 
which  they  directed  should  be  paid  by  way  of  compensation  for  the  land  to  the 
parties  respectively  entitled  as  Mirasidars  to  the  same,  upon  condition  of  their 
giving  to  the  Company  a  full  and  sufficient  conveyance  and  release.  This  sum  is 
not  allotted  as  damages  for  the  trespass.  The  Mirasidars  may  waive  the  trespass 
and  claim  the  benefit  of  this  engagement,  for  entering  into  which  the  possession  of 
the  land  by  the  East  India  Company  is  a  sufficient  consideration  ;  but  the  Mirasidars 
can  only  do  this  in  a  Court  of  Equity,  where  alone  a  conveyance  and  release  can  be 
decreed. 

"4.  Whatever  equity  the  Mirasidars  themselves  possessed,  the  Plaintiff,  who 
claims  under  them,  must  have  the  same." 

The  Defendants,  the  East  India  Company,  appealed  from  tlie  above  decree. 

The  Eespondent  did  not  appear,  and  after  a  day  had  been  ajiiiointed  for  the 
hearing,  the  appeal  was  postponed,  at  the  instance  of  the  Appellants,  until  the 
Respondent  had  been  served  in  India  with  notice  that  the  appeal  would  be.  heard 
ex  pai-te  if  he  did  not  enter  an  appearance.     No  appearance,  however,  having  been 
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entered,  and  the  Respondent  having  been  personally  served,  the  appeal  was  set  down 
ex  -parte,  and  now  ciiiiio  on  for  hearing. 

[494]  Mr.  Wigrani,  Q.C.  (with  wlioni  was  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth), 
for  the  Appellant.^.— No  title  to  relief  in  equity  was  established  against  the  Appel- 
lants. The  bill  is  for  specific  performance  of  a  contract,  but  the  evidence  adduced 
by  the  licspondcnt  in  the  suit  entirely  failed  l«  establish  any  contract  or  agreement 
made  or  entered  into  on  the  part  of  the  Appellants,  whereby  they  became  liable, 
legally  or  e(|uital)ly,  to  pay  to  the  Plainlitf,  or  the  parties  through  whom  he  claims, 
the  value  or  compensation  for  the  land  taken  by  tlie  Appellants,  Morgan  v.  Birme 
(9  Bing.  672).  AH  that  the  evidence  established  was,  that  it  was  a  matter  of  favour, 
not  of  right,  to  make  compensation.  The  Appellants  by  their  answer  admitted  that 
they  were  willing  to  make  reasonable  comi)ensation  to  persons  who  could  establish, 
to  their  satisfaction,  that  they  had  originally  a  title  to  the  land  taken  by  them  on 
behalf  of  the  Government  in  ITS.T,  and  if,  therefore,  the  original  Plaintiff  con- 
.sidered  himself  entitled  to  claim  compensation,  he  ought  to  have  submitted  his 
claim  to  the  Solicitor  for  the  Appellants,  to  whom  all  such  claims  had  been  referred. 
But  even  if  this  is  to  be  viewed  as  a  contract  between  a  vendor  and  purchaser,  as 
the  Court  below  treats  it,  the  decree  is  erroneous:  it  ought  to  have  directed  the 
purchase-money  to  be  paid  into  Court,  Wickham  v.  Evered  (4  Mad.  53  ;  and  see 
Blackliurn  v.  Stace,  6  Mad.  69),  as  the  purchaser  took  possession  without  the  consent 
of  the  vendor. 

The  Vice-Chancellor  Turner. — It  does  not  appear  to  their  Lordships  to  be  neces- 
sary to  hear  any  other  Counsel  on  the  subject.  This  [495]  is  in  the  nature  of  a  bill 
for  the  specific  performance  of  an  agreement.  The  allegation  of  the  bill  on  which 
the  whole  equity  is  founded  is  this  : — "  That  the  East  India  Company  had,  long  pre- 
viously to  the  execution  of  the  assignment  or  deed  of  sale  therein  mentioned, 
assumed  possession  from  the  Mirasidars  of  the  whole  of  the  37  cawnies,  18 
grounds,  and  ."JSo  square  feet  of  land,  including  the  land  so  assigned  to  Vencatachella 
Moodelly,  in  the  village  of  Nadumbarei,  for  public  purposes,  and  had  agreed  to  pay 
for  the  same  the  value  thereof  to  the  Mirasidars  as  the  proprietors  of  the  soil  at 
and  after  the  rate  of  204  pagodas  or  lis.  804  per  cawnie,  but  that  the  East  India 
Company  had  not  paid  any  part  of  sueli  value,  and  that  ever  since  they  had  been 
in  possession  of  the  ground,  they  had  held  a  large  sum  of  money  in  hand  for  the 
payment  thereof."  It  is  incumbent  upon  the  Plaintifi',  therefore,  in  order  to  main- 
tain any  right  to  relief  in  equity,  to  prove  that  agreement. 

The  documentary  evidence  upon  which  the  agreemnt  is  attempted  to  be  founded 
consists  of  four  documents.  The  first  document,  A.  No.  20,  seems  to  have  no  reference 
whatever  to  any  case  of  contract  between  the  Company  and  the  Mirasidars,  but 
rather  refers  to  the  case  of  some  agreement  between  them  in  respect  of  a  lease  of 
the  property  there  mentioned.  The  second,  A.  No.  22,  is  a  sunnud  by  the  Company  to 
Cundah  Pillay  and  Mirasi  Conicopoly,  of  the  villages  of  Perambore  and  Nadumbarei. 
It  is  as  follows: — "Upon  your  seeing  this  takeed,  or  order,  you  must  immediately 
take  the  account  of  the  shares  of  the  mirasi  of  the  said  village,  and  attend  our 
Huzzoor  Cutcherry  with  the  same."  It  is  quite  clear  that  that  account  might  be 
taken  for  very  many  [496]  other  purposes  than  the  purposes  of  the  alleged 
agreement. 

The  next  document,  A.  No.  23,  in  trutli  proves  that  it  was  so  intended;  it  is  in 
these  terms :  "  You  must  call  at  our  Huzzoor  Cutcherry,  and  be  in  attendance  at 
10  o'clock  in  the  morning  of  Saturday,  the  22nd  instant,  and  bring  and  produce  all 
such  accounts  in  your  pos.session  which  give  a  particular  account  of  the  privilege 
and  right  by  which  you  are  entitled  to  contmue  to  hold  and  enjoy  the  villages 
called  Perambore  and  Nadumbarei.  If  the  afore-mentioned  villages  are  divided, 
and  if  the  shares  thereof  are  continued  to  be  held  and  enjoyed  separately,  then  you 
must  acquaint  us  with  full  particulars,  when  and  by  whose  orders  such  division  took 
place,  and  on  whose  account  such  shares  were  first  made.  As  a  correct  registry 
book  is  to  be  opened  under  the  orders  of  Maharaja  Rejustry,  the  members  of  the 
Board  of  Revenue,  it  is  necessary  that  the  Circar  should  know  the  full  particulars 
of  this  matter."  It  is  obvious,  therefore,  that  what  the  parties  had  in  view  in  this 
document  was,  that  there  was  a  correct  Registry  Book  to  be  opened,  and  it  was 
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necessary  that  correct  admeasurements  should  be  made  for  the  purpose  of  this 
Registry;  it  does  not,  therefore,  amount  to  any  evidence  of  contract  between  the 
parties. 

The  fourth  document,  A.  No.  24,  does  refer  to  some  que.stion  of  compensation  : 
it  is  addressed  to  Tolesinga  Moodelly  and  Yelliapermall  Moodelly,  Mirasidars  of 
Perambore  and  Nadumbarei,  and  others,  and  is  in  these  terms:  "You  are  hereby 
commanded,  that  is  to  say,  as  the  lands  for  which  you  have  solicited  and  claimed 
compensation  are  again  to  be  measured  by  the  surveyor  attached  to  our  department, 
you  must,  there-[497]-fore,  proceed  there  to-morrow  morning  about  gun-firing,  and 
show  to  the  surveyor,  Mr.  Gantz,  all  such  and  such  lands  which  you  declare  to  be 
your  own."  That  document  is  put  forward  as  a  statement  on  the  part  of  the 
parties  who  are  now  represented  by  the  present  Plaintiff,  that  those  parties  had 
solicited  and  claimed  compensation.  But  it  is  no  admission  on  the  part  of  the 
Appellants  in  this  appeal,  that  any  such  claim  had  been  in  any  degree  recognised 
by  them. 

Looking  at  the  parol  evidence  in  the  case,  it  does  not  appear  to  their  Lordships 
that  that  evidence  carries  the  case  at  all  further.  There  is  no  proof  of  any  parol 
contract.  It  is  clear,  that  the  East  India  Company,  in  the  first  instance,  had 
entered  upon  this  land  for  public  purposes,  adversely,  and  it  is  not,  therefore,  a 
case  where  possession  having  been  taken  under  contract,  it  became  necessary  to 
ascertain  the  terms  on  which  that  contract  was  founded.  There  are  cases  in  which 
the  Court  will  go  to  a  great  extent  in  order  to  do  justice  between  the  parties  where 
possession  has  been  taken,  and  there  is  an  uncertainty  about  the  terms  of  the  con- 
tract. But  here  the  possession  was  originally  taken  adversely,  and  there  is  no 
reason,  therefore,  why  the  Court  should  extend  its  equitable  jurisdiction  for  the 
purpose  of  dealing  with  what  appears  clearly  to  be  a  mere  legal  question  between  the 
parties. 

With  reference  to  the  reasons  which  are  assigned  for  the  conclusion  which  the 
Court  below  has  arrived  at,  we  think  that  the  statement  of  learned  Judges,  "  that 
the  Plaintiff's  equity  is  analogous  to  that  of  a  vendor,"  is  not  well  founded.  If  there 
be  any  equity  at  all,  it  must  be  founded  upon  a  contract  and  nothing  [498]  else.  It 
must  be  upon  that  alone  the  equity  is  founded.  The  second  paragraph  of  the  reasons 
for  the  judgment  falls  to  the  ground.  The  reference  to  the  Master  ought  not  to  be 
made,  unless  there  was  some  equity  upon  which  it  could  be  founded,  and  that  must 
depend  simply  upon  the  question  of  contract,  or  no  contract.  With  reference  to  the 
further  reason,  contained  in  the  third  paragraph,  for  coming  into  a  Court  of 
Equity,  namely,  "  that  complete  relief  could  not  be  given  in  a  Court  of  Law,"  it 
does  not  always  follow  that  relief  can  be  given  at  equity  because  relief  cannot  be 
given  at  law.  There  must  be  a  case  made  out  for  such  relief  in  equity.  So  with 
reference  to  the  argument  founded  upon  the  assumption,  that  the  East  India  Com- 
pany had  themselves  appropriated  money  for  the  purpose  of  answering  this  contract, 
there  is  no  evidence  of  any  communication  being  made  to  these  parties  that  any 
such  appropriation  had  been  made.  The  appropriation  itself  is  evidence  of  an 
intention  on  the  part  of  the  East  India  Company  to  contract  for  the  purchase,  but 
it  is  no  evidence  of  any  such  contract  having  been  actually  made. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  decree  cannot  be  maintained. 

We  do  not  think  it  is  a  case  for  giving  costs  in  the  Court  below :  the  parties  have 
mistaken  their  remedy.  The  East  India  Company  have  been  in  possession  of 
the  land  for  a  long  time.  The  proper  course  will  be  to  dismiss  the  bill  without 
costs. 
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[499]  In  re  Bridson's  Patent  *  [Dec.  23,  1851 ;    Feb.  7,  1852]. 

Application,  under  the  Statute  I!  and  15  Vict.,  c.  99,  sec.  6,  Ijy  partien  wljo  op- 
posed an  extension  of  Letter.s  Patent,  for  production  and  inspection  of  the 
Petitioners'  accounts  previous  to  t!ie  hearing  of  tlie  petition  refused,  with 
costs. 

Costs  given  to  all  the  Opposers  upon  Petitioners  abandoning  petition  before 
hearing. 

Wliere  the  petition  is  abandoned,  it  is  not  necessary  that  the  Opposers  should 
serve  the  Petitioners  with  notice  of  tlieir  intended  application  to  the  Court 
for  costs  of  opposition. 

A  petition  in  this  case  was  presented  for  extension  of  the  term  of  Letters 
Patent,  dated  tlie  26th  of  May,  1838,  for  improvements  in  machinery,  or  apparatus, 
for  stretching,  drying  and  (inishing  woven  fabrics.  The  petition  set  forth  the 
merits  of  the  invention,  the  want  of  adequate  remuneration,  occasioned  in  some 
measure  by  extensive  litigation  conceniing  the  validity  of  the  Letters  Patent. 
Caveats  were  entered  by  several  parties,  and  objections  lodged  against  an  extension. 
The  objectors  afterwards  lodged  in  the  Council  Office,  notices  which  they  served  upon 
the  Petitioners,  that  the  Petitioners  should  be  ordered  to  produce,  within  fourteen 
days  before  the  day  on  which  the  Court  should  fix  for  the  hearing  of  the  petition, 
all  such  accounts  relating  to  the  patent,  as  tlie  Petitioners  intended  to  give  in  evi- 
dence before  the  Committee  on  the  hearing  of  the  petition,  and  that  the  Petitioners 
might  be  ordered  to  furnish  to  the  Objectors,  on  the  request  and  at  the  expense  of 
the  Objectors,  their  solicitors  or  agents,  a  copy  of  the  accounts,  or  of  such  part  or 
parts  thereof  as  tliey  shall  thinit  fit,  in  three  days  from  any  such  request.  Affi- 
davits were  filed  in  support  of  the  motion,  stating,  that  the  accounts  were  very  large 
and  intricate,  and  [500]  required  to  be  fully  and  fairly  inve.stigated,  to  ascertain 
what  profits  had  been.made  by  the  invention,  and  that  if  the  accounts  to  be  produced 
at  the  hearing  of  the  petition  could  not  then  be  investigated  and  attested,  without 
an  adjournment  of  the  hearing;  that  upon  a  careful  investigation  of  the  accounts 
it  would  appear  that  ample  remuneration  had  been  received  l)y  the  Petitioners  and 
other  parties  beneficially  interested  therein,  for  the  skill,  time,  labour,  trouble,  and 
expense  bestowed  on  the  invention. 

An  application  having  been  made,  and  a  day  fixed  for  hearing  of  the  petition, 
the  motion  for  production  of  the  accounts  was  made,  in  pursuance  of  such  notice. 

Mr.  Forsyth  and  Mr.  Webster  for  the  Objectors. — This  application  is  founded 
upon  the  Statute,  14th  and  15th  Vict.,  c.  99.  By  section  6  of  that  Statute,  power  is 
given  to  the  Common  Law  Courts  to  compel  inspection  of  documents,  on  applica- 
tion by  either  party,  and  to  investigate  all  documents  in  the  custody  or  control  of 
the  other,  and  to  take  and  examine  copies  of  the  same.  Great  inconvenience  has 
been  experienced  by  this  Court  from  the  complexity  of  the  accounts,  and  the  hearing 
of  petition  has  been  adjourned  to  enable  the  accounts  to  be  investigated. 
The  production  and  inspection  of  the  accounts  in  this  case  before  the  hearing,  would 
obviate  any  such  delay. 

Mr.  Atherton,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Petitioners,  contra. — 
Although  by  the  Statute,  5th  and  6th  Will.  IV.,  c.  83,  sees.  1  and  4,  any  person  can 
enter  a  caveat  against  h.u.  extension,  and  thus  obtain  a  locus  standi,  to  be  heard 
[501]  in  opposition,  yet  it  cannot  be  contended  that  the  Statute,  14th  and  15th  Vict., 
c.  99,  sec.  6,  applies  to  a  case  like  the  present.  The  consequences  would  be  most 
mischievous  if  it  were  so  held.  A  stranger,  by  merely  filing  a  caveat,  might  call 
upon  a  Petitioner  applying  for  an  extension,  to  produce  his  accounts ;  in  fact,  to 
show  how  he  was  going  to  make  out  his  title,  in  which  he  has  no  interest.  Ivy  v. 
Eekewich  (2  Ves.  Jun.  679  ;  and  see  2  Daniel's  Ch.  Prac.  p.  63  ;  Edit.  1841).  Nothing 
can  be  more  dangerous  than  to  allow  production  to  satisfy  curiosity.  The  Newcastle 
case  (cited  in  Cock  v.  St.  Bartholomew' s  Hospital,  Chatham,  8  Ves.  41).  It  is  un- 
precedented, and  would  be  most  unjust.     The  inconvenience  suggested,  is  visionary; 

*  Present:  Lord  Cranworth,  the  Right  Hon.  Sir  George  Turner,  Vice-Chancellor, 
and  the  Right  Hon.  Sir  Edward  Ryan. 
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it  is  for  the   Court,   at   the  hearing,   in    its  discretion,   to   determine   whether  tile 
accounts  furnished  are  satisfactory  or  not. 

Lord  Cranworth. — Their  Lordships  are  clearly  of  opinion,  that  they  ought  not  to 
allow  this  ajiplicatioii  for  the  inspection  of  the  Petitioners'  accounts.  The  effect  of 
the  application  is,  that  they  are  to  furnish  the  Opposers  with  the  means  of  making 
out  that  the  Patentees,  the  Petitioners,  have  no  case  for  coming  here. 

Nothing  can  be  more  absurd  than  to  say  that  we  are  to  hear  no  evidence,  unless 
you  have  previous  notice.  The  petition  is  for  an  'xtension  of  the  term  of  Letters 
iPatent,  and  when  the  matter  comes  before  the  Judicial  Committee  to  be  decided  upon, 
the  Petitioners  must  make  out  their  case  to  our  satisfaction.  It  may  be  tliat  the 
[502]  evidence  is  not  satisfactory,  and  that  some  further  inquir3'  will  be  necessary, 
but  that  is  for  their  Lordships  to  determine  at  the  hearing.  The  application  is  quite 
wild,  and  must  net  only  be  refused,  but  with  costs. 

The  petition  for  prolongation  was  afterwards  withdrawn  by  the  Petitioners,  and 
no  hearing  took  place.  Two  only  of  the  Objectors  served  the  Petitioners  with 
notice  of  their  intention  to  apply  to  the  Court  for  costs  of  opposition. 

Feb.  7,  1852.*  Mr.  For.sytli  and  Mr.  Webster,  for  the  Objectors,  applied  for 
costs  ;  they  relied  upon  Macintosh's  Patent  (1  Webs.  Pat.  Rep.  739,  n.). 

Mr.  Edmund  F.  Moore,  in  opposition,  submitted,  first,  that  it  was  a  case  for 
indulgence,  as  the  petition  was  withdrawn  before  the  hearing,  costs  in  the  case  cited 
being  given  only  at  the  hearing  ;  and,  secondly,  urged,  in  the  alternative,  that  only 
those  of  the  Objectors,  who  had  given  notice  of  their  intended  application,  were  en- 
titled to  costs. 

Lord  Cranworth. — It  appears  that  there  is  no  practice  which  renders  it  necessary 
for  Opposers  to  give  notice  of  their  intended  application  for  costs  :  neither  is  there 
anything  which  can  justify  us  in  refusing  costs  of  opposition.  [503]  The  costs, 
therefore,  of  all  the  Objectors  opposing  the  petition  must  be  paid  by  the  Peti- 
tioners (a). 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  &c.  ;  2.  Renewal  and  Extension:  d. 
Account,  of  Profits;  e.  Practice  on  application,  for.  See  note  to  Milner's 
Patent.  185i,  fl  Moo.  P.C.  39. 


//(  re  Hobnby'8  Patent  t  [June  16,  1853  J]. 

On  a  petition  for  prolongation  of  Letters  Patent,  a  da}^  was  fixed  for  hearing. 
Objections  were  lodged  against  an  extension.  Before  the  hearing  the  Peti- 
tioners abandoned  the  prosecution  of  the  petition.  In  such  circumstances, 
costs  of  opposition  allowed  to  Opposer. 

In  this  case  a  petition  for  prolongation  of  the  term  of  Letters  Patent  granted  to 
Hornby,  in  1839,  for  improvements  in  machinery,  was  presented,  and  a  day  ap- 
pointed for  hearing.  Objections  were  lodged  against  an  extension.  Afterwards 
the  Petitioners  abandoned  their  intention  of  proceeding  with  their  application  for  a 
prolongation,  and  served  the  Objectors  with  notice  of  the  abandonment.  An  objec- 
tion being  made  to  the  payment  of  the  Objectors'  costs. 

*  Present:  Lord  Cranworth,  the  Right  Hon.  tlie  Lord  Justice  Knight  Bruce, 
the  Right  Hon.  Dr.  Lusliington,  and  the  Right  Hon.  Sir  Edward  Ryan. 

(a)  In  Westrupp  and  Gibbin's  Patent,  1  Webs.  Pat.  Rep.  556,  costs  of  the  Oppo- 
sers were  given  at  the  hearing.  So  in  Downton's  Patent,  ib.  567,  costs,  occasioned 
by  an  unsuccessful  opposition,  were  allowed  to  the  Petitioners.     See  the  next  case. 

t  The  same  point  being  involved  in  this  case  as  in  the  preceding,  it  is  thought 
advisable  to  insert  them  together. 

I  Present:  The  Lord  Chief  Justice  of  the  Connuon  Pleas  (Sir  John  Jervis),  the 
Right  Hon.  Dr.  Lushington,  tlie  Riglit  Hon.  T.  Penil)orton  Leigh,  the  Right  Hon.  Sir 
Edward  Rvan,  and  the  Ri'.'ht  Hon.  Sii-  John  Patteson. 
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Mr.  HiiKlmarch,  I'lir  the  Objectors,  applied,  on  motion,  for  costs  of  tiie  opposition 
occasioned  hy  tlie  petition.  He  cited  Macintosli's  Patent  (1  Webs.  Pat.  Rep.  739,  n.  ; 
and  see  "  /«  re  Bridson's  Patent  "  ante  [7  Moo.  P.C.],  p.  499),  and  Statute,  .3rd  and 
4th  Will.  IV.,  41,  sec.  15. 

[504]  Their  Lordships  directed  that  the  costs  of  the  opposition  should  be  taxed 
by  the  Registrar  of  the  Frivy  Council,  and  paid  by  the  Petitioners. 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  &c.  ;  2.  Renevjol  and  Extension;  e. 
Practice  on  application  for.     See  note  to  Milner's  Patent,  1854,  9  Moo.  P.C.  39.] 
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